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CARACTERISTICA PRINCIPIILOR SI
IZVOARELOR SPECIFICE DREPTULUI
CONTRAVENTIONAL

Albert ANTOCI,
doctor in drept

Alexandru ROSCA
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CHARACTERISTICS OF THE
PRINCIPLES AND SOURCES SPECIFIC
TO CONTRAVENTION LAW

Antoci ALBERT,
PhD

Alexandru ROSCA

Principiile dreptului sunt acele norme socia-
le cdrora li se supune un sistem juridic, care ordo-
neazd intregul drept pozitiv ce existd pe arealul
geografic, statal sau international. Referindu-ne
nemijlocit la principiile dreptului contraventional,
acestea reprezintd idei cdlduzitoare, care contri-
buie la elaborarea si realizarea normelor dreptului
contraventional. La randul sdu conceptul de izvor al
dreptului contraventional este folosit intr-un sens spe-
cific, strict juridic, prin care se are in vedere formele
de exprimare a normelor juridice specifice dreptului
contraventional.

Cuvinte-cheie: principiu, drept contraventional,
izvor de drept, sanctiune, mdsurd de constdngere, rds-
pundere juridicd.

The principles of law are those social norms to
which a legal system is subject, which orders the whole
positive law that exists on the geographical, state or
international area. Referring directly to the principles
of contravention law, these are guiding ideas, which
contribute to the development and implementation of
the rules of contravention law. In its turn, the concept
of source of the contravention law is used in a specific,
strictly legal sense, which takes into account the forms
of expression of legal norms specific to the contraven-
tion law.

Keywords: principle, contravention law, source of
law, sanction, coercive measure, legal liability.

Introducere. Din punct de vedere etimo-
logic, termenul ,principiu” provine din latinescul
principium, avand sensul de obérsie, inceput, ori-
gine sau element fundamental. Sensul primar al
cuvantului ,,principiu” s-a imbogatit si a obtinut
noi valente pe parcursul istoriei.

In acceptiunea curentd, cuvantul principiu
are doua sensuri:

1) Element fundamental, idee de bazi pe
care se intemeiazi o teorie stiintifica, un sistem
politic, juridic, o normd de conduita etc.; lege
fundamentali a unei stiinte, a unei arte, a unei dis-
cipline [1];

2) Element primordial, cauza primari sau
punct de plecare a ceva etc. [2 p. 14].

Din punct de vedere filologic, cuvantul

Introduction. Etymologically, the term
yprinciple” comes from the Latin “principium”,
having the meaning of source, beginning, origin
or fundamental element. The primary meaning
of the word principle has been enriched and ac-
quired new valences throughout history.

In the current sense, the word principle has
two meanings:

1) Fundamental element, basic idea on
which a scientific theory, a political, legal system,
anorm of conduct, etc. is based; fundamental law
of a science, of an art, of a discipline; [1]

2) Primordial element, primary cause or
starting point of something, etc. [2, p.14].

From a philological point of view, the word
principle is susceptible of two meanings:

1) the metaphysical meaning, that is, the



principiu este susceptibil de doud acceptiuni:

1) sensul metafizic, adica origine, din care
deriva si s-au dezvoltat lucrurile;

2) sensul epistemologico-etic, adici de su-
pozitii fundamentale ale cunoagterii, gindirii si
actiunii [3 p. 11].

Principiile care guverneazi procedura con-
traventionald in cazurile de comitere a contraven-
tiilor pot fi diferentiate in trei mari categorii:

— principiile generale de drept, care sunt
valabile si aplicabile pentru toate categoriile de ra-
porturi juridice, inclusiv pentru cele de procedura
contraventionald;

— principiile dreptului contraventional,
care sunt specifice raporturilor dreptului contra-
ventional, inclusiv cel procesual;

— principiile proprii procedurii contraven-
tionale.

Este necesar de subliniat faptul ci ultima
categorie de principii, cele ce se refera in exclu-
sivitate la procedura contraventional, reprezinta
nu doar categoria de principii ce se regasesc in
textul Codului contraventional. Mai mult ca atat,
multe din principiile procedurii contraventionale
nu le vom gasi in mod separat enuntate intr-un
articol aparte sau intr-un capitol separat al Codu-
lui contraventional. De multe ori putem deduce
aceste principii din continutul normelor legale ce
reglementeazd anumite actiuni de urmdrire con-
traventionali [4, p. 31].

In procesul studiului dat au fost utilizate
urmatoarele metode de cercetare stiintificd: ana-
liza sistemici, analiza logicé, analiza comparativa,
sinteza si clasificarea. Materialele folosite sunt:
actele legislative si cele normative ale Republicii
Moldova in domeniu, doctrina juridici nationala
si alte studii.

Rezultate obtinute si discutii. Chiar daca
Codul contraventional, in art. 374, stabileste ca
procesul contraventional se desfisoara pe princi-
pii generale de drept contraventional, acesta mai
mentioneaza ca procesul contraventional este di-
riguit si de normele dreptului international si ale
tratatelor internationale cu privire la drepturile si
libertitile fundamentale ale omului la care Repu-
blica Moldova este parte.

In acest fel, pornind de la reglementarile

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

origin, from which things are derived and devel-
oped;

2) the ethical epistemological meaning, i.e.
of fundamental assumptions of knowledge, think-
ing and action. [3, p.11]

The principles governing the contraven-
tion procedure in the cases of committing con-
traventions can be differentiated into three main
categories:

- general principles of law, which are valid
and applicable for all categories of legal relations,
including those of contravention procedure;

— the principles of the contravention law,
which are specific to the relations of the contra-
vention law, including the procedural one;

— the principles of the contravention pro-
cedure.

Itis necessary to emphasize that the last cat-
egory of principles, those that refer exclusively to
the contravention procedure, represent not only
the category of principles that are found in the
text of the Contravention Code. Moreover, many
of the principles of the contravention procedure
will not be found separately stated in a separate
article or in a separate chapter of the Contraven-
tion Code. We can often deduce these principles
from the content of the legal norms that regulate
certain prosecution actions [4, p.31].

Within the study there were used the fol-
lowing scientific research methods: systemic
analysis, logical analysis, comparative analysis,
synthesis and classification. The materials used
are: legislative and normative acts of the Repub-
lic of Moldova in the field, national legal doctrine
and other studies.

Results obtained and discussions. Even if
the Contravention Code, in Art.374, establishes
that the contravention process is carried out on
general principles of contravention law, it also
mentions that the contravention process is gov-
erned by the norms of international law and in-
ternational treaties on fundamental human rights
and freedoms to which the Republic of Moldova
is party.

Thus, starting from these regulations, we
can conclude that the legislator not only did not
make a clear distinction between the principles
of material contravention law and the principles

S
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respective, putem conchide ci legiuitorul nu nu-
mai cd nu a facut o distinctie clari intre principiile
dreptului contraventional material si principiile
dreptului contraventional procesual, dar a admis
ca pentru procedura contraventionald sunt vala-
bile principiile care se regisesc in conventiile si
tratatele internationale la care Republica Moldo-
va este parte.

Astfel, daci in art. 5-9 ale Codului
contraventional gisim referintele la principiile le-
galitatii, principiul egalitatii in fata legii, principiul
dreptatii, principiul caracterului personal al ras-
punderii contraventionale §i principiul individu-
alizarii raspunderii contraventionale si sanctiunii
contraventionale, odati cu aceasta, fird a fi declara-
te drept principii ale procedurii contraventionale,
in art. 375-381, 426 ale Codului contraventional
sunt enuntate regulile de bazi ale procesului con-
traventional, care nu sunt altceva decét principii
specifice procedurii contraventionale.

Deci, in textul acestora se consacrd prin-
cipiile prezumtiei de nevinovatie, inviolabilitatii
persoanei, libertitii persoanei de mirturisire impo-
triva sa, dreptul la aparare, limba de desfagurare a
procesului, dreptul de a nu fi urmarit sau sanctio-
nat de mai multe ori, accesul liber la justitie, invio-
labilitatea domiciliului, inviolabilitatea proprietatii,
oralitatea, procesul nemijlocit si altele.

Nu putem trece cu vederea si faptul cd ma-
joritatea principiilor procedurii contraventiona-
le isi au inceputurile in textul Conventiei pentru
Apirarea Drepturilor Omului §i a Libertatilor
Fundamentale [S]. In mare parte aceste regle-
mentdri cu caracter de principiu se regdsesc in ar-
ticolele 5-8, 13, 14, 17, 18 si altele.

Din Conventie desprindem ,,dreptul la li-
bertate si la siguranta” prevazut de articolul § al
Conventiei, ,dreptul la un proces echitabil” pre-
vizut de articolul 6 al Conventiei, ,,principiul po-
trivit ciruia nici o pedeapsd nu poate fi aplicata
fard lege” previzut de articolul 7 al Conventiei,
ydreptul la respectarea vietii private si de familie”
prevazut de articolul 8 al Conventiei, ,,dreptul la
un recurs efectiv” prevazut de articolul 13 al Con-
ventiei, ,,principiul interzicerii discriminirii” pre-
vizut de articolul 14 al Conventiei si altele.

Dreptul contraventional apare in con-

of procedural contravention law, but admitted
that the principles contained in the international
conventions and treaties to which the Republic of
Moldova is a party are valid for the contravention
procedure.

Thus, if in Art. 5-9 of the Contravention
Code we find the references to the principle of le-
gality, the principle of equality before the law, the
principle of justice, the principle of personal char-
acter of the contravention liability and the prin-
ciple of individualization of the contravention li-
ability and the sanction, without being declared
as principles of the contravention procedure, in
Art. 375-381, 426 of the Contravention Code, are
set out the basic rules of the contravention pro-
cess, which are nothing but principles specific to
the contravention procedure.

So the text of the mentioned articles en-
shrines the principles of the presumption of inno-
cence, the inviolability of the person, the freedom
of the person to confess against himself, the right
to defense, the language of the trial, the right not
to be prosecuted or sanctioned several times, free
access to justice, domicile inviolability, inviolabil-
ity of property, orality, direct process and others.

We cannot overlook the fact that the most
principles of the contravention procedure have
their beginnings in the text of the Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms [S]. The majority of these regula-
tions in principle are found in Art. 5-8, 13, 14, 17,
18 and others.

From the Convention we derive the “right
to liberty and security” provided for in Article S of
the Convention, “the right to a fair trial” provided
for in Article 6 of the Convention, “the principle
that no punishment may be imposed without
law” provided for in Article 7 of the Convention,
the “right to respect the private and family life”
provided for in Article 8 of the Convention, the
“right to an effective remedy” provided for in Ar-
ticle 13 of the Convention, the “principle of non-
discrimination” provided for in Article 14 of the
Convention and others.

The contravention law appears in the con-
juncture of a distinct branch of the law and due to
the fundamental principles in the matter of contra-
vention. In the branch of contravention law, the



junctura unei ramuri distincte a dreptului si
datoritd principiilor fundamentale in materie
contraventionali. In ramura dreptului contraven-
tional, principiile sunt idei directoare care cala-
uzesc elaborarea si realizarea normelor de drept
contraventional, fiind deci prezente in intreaga
reglementare juridico-contraventionala. Toate
normele si institutiile dreptului contraventional
se subordoneazi principiilor fundamentale, iar
acestea din urma exprima o anumita conceptie de
politici contraventionala.

1. Principiul

A

legalitatii  in  dreptul
contraventional, conform ciruia nimeni nu poate
fi declarat vinovat de sivarsirea unei contraven-
tii, nici supus sanctiunii contraventionale decat in
conformitate cu legea contraventionala. Interpre-
tarea extensivd defavorabila si aplicarea prin ana-
logie a legii contraventionale sunt interzise.

2. Principiul egalitdtii in fata legii contraven-
tionale. Persoanele care au comis contraventii
sunt egale in fata legii si a autoritatilor publice si
sunt supuse raspunderii contraventionale fara de-
osebire de rasd, nationalitate, limba, religie, sex,
apartenenta politicd, avere, origine sociald sau de
orice alta situatie.

3. Principiul dreptdtii in dreptul contraven-
tional. Persoana poate fi sanctionatd doar pen-
tru contraventia in a cirei privintd este do-
veditd vinovatia sa, cu respectarea normelor
Codului contraventional. Altfel spus, sanctiunea
contraventionala se aplicd doar daci aceasta fap-
ta este prevazuta de Codul contraventional drept
contraventie (4, p.38].

4. Principiul inviolabilitdtii persoanei. Pre-
supune ca intreaga reglementare in materia con-
traventionala trebuie si exprime interesele funda-
mentale ale omului. Acest principiu actioneazi in
doud directii: este asiguratd protectia persoanei
care este parte viatamatd, ale carei drepturi §i in-
terese legale sunt lezate prin contraventie, i con-
strangerea contraventionali fatd de persoana ce a
comis fapta, insa aceste misuri de constringere
trebuie sa aibd un caracter uman, respectindu-se
drepturile persoanei la asistenta juridicd, asistenta
medical, demnitatea umanai etc.

Persoana poate fi sanctionatd numai pentru
contraventia in a cirei privinta este dovedita vino-
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principles are guiding ideas that lead the elabora-
tion and realization of the norms of contraven-
tion law, being therefore present in the entire
legal-contravention regulation. All the norms and
institutions of the contravention law are subordi-
nated to the fundamental principles, and the lat-
ter expresses a certain conception of contraven-
tion policy.

Some of these principles are attributed to
the general principles of law, adapted in this case
to the contravention matter, and others refer es-
pecially to the contravention law and have a more
restricted character.

In the context of our publication we will
discern both general and special principles:

1. The principle of legality in the contraven-
tion law, according to which no one can be de-
clared guilty of committing a contravention, nor
subject to the contravention sanction except in
accordance with the contravention law. Extensive
unfavorable interpretation and application by
analogy of the contravention law are prohibited.

2. The principle of equality before the contra-
vention law. Persons who have committed contra-
ventions are equal before the law and public au-
thorities and are subject to contravention liability
regardless of race, nationality, language, religion,
sex, political affiliation, wealth, social origin or
any other situation.

3. The principle of justice in contravention
law. The person can be sanctioned only for the
contravention in respect of which his guilt is
proven [4, p.38].

4. The principle of humanism, presupposes
that the entire regulation in the matter of contra-
vention must express the fundamental interests
of man. This principle acts in two directions: the
protection of the injured party, whose rights and
legal interests are violated by the contravention
and the contravention constraint towards the
perpetrator are ensured, but these coercive mea-
sures must have a human character, respecting
the person’s rights to assistance, legal aid, medical
care, human dignity, etc.

The person can be sanctioned only for the
contravention in respect of which his guilt is prov-
en, in compliance with the contravention law.

The coercive measures, including contra-

oo
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vitia sa, cu respectarea legii contraventionale.

Masurile de constrangere, inclusiv sanctiu-
nile contraventionale, pe linga functia coercitiva,
trebuie s-o indeplineasci si pe cea de educare a
cetdtenilor in spiritul respectarii legilor si a altor
acte normative din convingere. Legea contraven-
tionala trebuie si asigure securitatea persoanei si
tratamentul ei uman in cadrul procedurii contra-
ventionale. La aplicarea masurilor de constrange-
re contraventionala se evitd cauzarea de suferinte
fizice, morale §i materiale, precum si lezarea re-
putatiei persoanei. ,Legea contraventionald nu
urmaireste cauzarea de suferinte fizice sau lezarea
demnitatii omului. Nimeni nu poate fi supus la
torturi, nici la pedepse sau tratamente crude, in-
umane ori degradante” [6].

S. Principiul caracterului personal al rds-
punderii contraventionale. Persoana este supusa
raspunderii contraventionale doar pentru fapte
savarsite cu vinovatie. Este supusd raspunderii
contraventionale numai persoana care a savarsit
cu intentie sau din imprudenta o fapti previzuta
de legea contraventionala.

6. Principiul individualizdrii rdspunderii
contraventionale si sanctiunii contraventionale. La
aplicarea legii contraventionale se tine cont de ca-
racterul si gradul prejudiciabil al contraventiei, de
persoana faptuitorului si de circumstantele atenu-
ante ori agravante. Nimeni nu poate fi supus de
dousi ori raspunderii contraventionale pentru una
si aceeasi fapta [6].

7. Prevenirea si combaterea contraventiilor.
Scopul legii contraventionale consti in apara-
rea drepturilor si libertatilor legitime ale per-
soanei, apdrarea proprietitii, ordinii publice, a
altor valori ocrotite de lege, in solutionarea cau-
zelor contraventionale, precum i in prevenirea
savarsirii de noi contraventii. Elementul de pre-
venire este foarte important in misura in care
statul, prin organele abilitate trebuie sa asigure
restabilirea ordinii de drept si si intreprinda toa-
te actiunile necesare preintimpinarii comiterii de
noi contraventii.

8. Contraventia este unicul temei al raspun-
derii contraventionale. Orice forma a raspunderii
juridice, inclusiv cea contraventionald, decurge
in mod obiectiv din sivarsirea unei fapte ilicite

vention sanctions, in addition to the coercive
function, must also fulfill the one of educating
the citizens in the spirit of observing the laws and
other normative acts from the conviction. The
contravention law must ensure the security of the
person and his human treatment within the con-
travention procedure. When applying the mea-
sures of contravention, causing of physical, moral
and material sufferings, as well as damage of per-
son’s reputation are avoided. “The contravention
law does not aim to cause physical suffering or
damage to human dignity. No one shall be sub-
ject to torture or to cruel, inhuman or degrading
treatment or punishment” [6].

S. The principle of personal character of the
contravention liability. The person is subject to the
contravention liability only for acts committed
with guilt. Only the person who intentionally or
recklessly committed an act provided by the con-
travention law is subject to contravention liability.

6. The principle of individualization of the
contravention liability and the contravention sanc-
tion. When applying the contravention law, the
prejudicial character and degree of the contra-
vention, the person of the perpetrator and the
mitigating or aggravating circumstances are taken
into account. No one may be held liable twice for
one and the same deed [6].

7. Preventing and combating of contraven-
tions. The purpose of the contravention law con-
sists in defending the legitimate rights and free-
doms of the person, defending of property, public
order, other values protected by law, in solving
the contravention cases, as well as in preventing
the commission of new contraventions. The ele-
ment of prevention is very important, because the
state, through the competent bodies, must ensure
the restoration of the rule of law and take all nec-
essary actions to prevent the commission of new
contraventions.

8. The contravention is the only basis for the
contravention liability. Any form of the legal li-
ability, including misdemeanor, objectively arises
from the commission of an unlawful act which
gives rise to the right of the State to apply the
sanction provided by the infringed legal norm
and the obligation of the perpetrator to bear the
consequence of the committed act. Respectively,



care naste dreptul statului de a aplica sanctiunea
previzutd de norma juridica incilcata i obligatia
faptuitorului de a suporta consecinta faptei co-
mise. Respectiv, pentru ca fapta (actiunea sau
inactiunea) social-periculoasi si constituie o
contraventie, ea trebuie si fie previzuti de legea
contraventionald. Temei juridic de aplicare a ras-
punderii contraventionale este contraventia.

9. Prezumtia de nevinovdtie. Persoana acu-
zatd de savargirea unei contraventii se considera
nevinovata atita timp cit vinovatia sa nu este do-
vedita in modul prevazut de lege. Nimeni nu este
obligat s dovedeasci nevinovitia sa. Concluziile
despre vinovitia persoanei de sivérsirea contra-
ventiei nu pot f intemeiate pe presupuneri. Toate
dubiile in probarea invinuirii care nu pot fi inlatu-
rate in conditiile prezentului cod se interpreteaza
in favoarea persoanei in a carei privinta a fost por-
nit un proces contraventional.

10. Inviolabilitatea persoanei. Libertatea in-
dividuala si siguranta persoanei sunt inviolabile.
Persoana pasibild de raspundere contraventionala
poate fi retinutd sau supusa constrangerii numai in
cazuri exceptionale si in conditiile legii, urmand sa
fie tratati cu respectul demnitatii umane.

11. Libertatea de marturisire impotriva sa.
Nimeni nu poate fi silit si marturiseasca impo-
triva sa ori impotriva rudelor sale apropiate, a
sotului sotiei, logodnicului logodnicei sau sa-si
recunoasca vinovatia. Persoana cdreia autorita-
tea competentd sa solutioneze cauza contraven-
tionald ii propune sa faci declaratii demascatoare
impotriva sa ori a rudelor sale apropiate, a sotului
sotiei, logodnicului logodnicei este in drept sa re-
fuze de a face asemenea declaratii si nu poate fi
trasd la raspundere pentru aceasta.

12. Dreptul la apdrare. In procesul contra-
ventional, autoritatea competenti si solutioneze
cauza contraventionali este obligata si asigu-
re partilor si altor participanti la proces deplina
exercitare a drepturilor procesuale in conditiile
Codului contraventional. Pe parcursul procesului
contraventional, partile au dreptul si fie asistate
de un aparitor (avocat). In momentul pornirii
procesului contraventional, autoritatea compe-
tentd s solutioneze cauza contraventionala este
obligata si aduci la cunostinta persoanei pasibile
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for the socially dangerous act (action or inaction)
to constitute a contravention, it must be provided
by the contravention law. The legal basis for the
application of the contravention liability is the
contravention.

9. Presumption of innocence. The person ac-
cused of committing a contravention is consid-
ered innocent as long as his guilt is not proven in
the manner provided by law. No one is obliged
to prove his innocence. The conclusions regard-
ing the guilt of the person in committing the con-
travention cannot be based on assumptions. All
doubts in the proof of the accusation that cannot
be removed under the conditions of this code are
interpreted in favor of the person in respect to
whom the contravention process has been initi-
ated.

10. Inviolability of the person. Individual
freedom and security of the person are inviolable.
The person liable for contravention may be de-
tained or subject to coercion only in exceptional
cases and in accordance with the law, and shall be
treated with respect for human dignity.

11. Freedom of confession against himself. No
one may be compelled to testify against himself
or his or her close relatives, like spouse, engaged
persons or to admit the guilt. The person to whom
the competent authority to solve the contraven-
tion case proposes to make revealing statements
against his or her close relatives, spouse, engaged
person, is entitled to refuse to make such state-
ments and cannot be held liable for this.

12. The right to defense. Within the contra-
vention process, the competent authority to solve
the contravention case is obliged to ensure to the
parties and other participants in the process the
full exercise of the procedural rights under the
conditions of the Contravention Code. During
the contravention process, the parties have the
right to be assisted by a lawyer (attorney). At the
beginning of the contravention process, the com-
petent authority to solve the contravention case
is obliged to inform the person liable for contra-
vention liability about his right to be assisted by
alawyer.

13. The language in which the contravention
process takes place and the right to an interpreter.
The contravention process is carried out in the
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de raspundere contraventionald dreptul ei de a fi
asistata de un aparitor.

13. Limba in care se desfdsoard procesul con-
traventional si dreptul la interpret. Procesul contra-
ventional se desfisoara in limba oficiala. Persoana
care nu posedi sau nu vorbeste limba oficiala are
dreptul de a lua cunostinta de toate actele §i ma-
terialele dosarului si de a vorbi in fata autoritatii
competente si solutioneze cauza contraventio-
nald prin interpret. Procesul contraventional se
poate desfisura in limba acceptatd de majoritatea
persoanelor care participa la proces. In acest caz,
actele procesuale se intocmesc in mod obligatoriu
siin limba oficiala. Actele procesuale ale autorita-
tii competente sa solutioneze cauza contraventio-
nald se inmani persoanei in a carei privinti a fost
pornit procesul contraventional, fiind traduse in
limba pe care aceasta o cunoaste [7]

14. Dreptul de a nu fi urmdrit sau sanctionat
de mai multe ori. Nimeni nu poate fi urmarit sau
sanctionat de mai multe ori pentru aceeasi fapta.
Reluarea procesului contraventional care a ince-
tat poate avea loc doar in cazul descoperirii unor
noi circumstante sau in cazul depistarii unui viciu
fundamental in hotararea de incetare [6].

In teoria dreptului, precum si, in general,
in stiintele juridice, conceptul de izvor de drept
este folosit intr-un sens specific, strict juridic, prin
care se au in vedere formele de exprimare a nor-
melor juridice actele normative (legi, hotirari de
guvern), obiceiul juridic, practica judiciara, doc-
trina s.a.

Pornindu-se insa de la sensul etimologic
al termenului ,jizvor”, in stiinta juridicd prin el
au fost denumite, de asemenea, sursele, originea,
factorii de determinare si creare a dreptului [8, p.
320].

In general, analiza izvoarelor dreptului
contraventional a pus in lumind urmitoarele ac-
ceptiuni ale acestei notiuni, acestea fiind:

a. Izvoarele materiale ale dreptului sunt fac-
torii de configurare a dreptului: social-economic,
politic, natural, international etc., altfel zis, premi-
sele de aparitie si constituire a dreptului. Facto-
rii respectivi sunt cercetati de mai multe stiinte:
istoria, socilologia, geografia, politologia etc. De
reguld, in teoria generald a dreptului aceastd ac-

state language. The person who does not posses
or does not speak the state language has the right
to take the note of all the documents and materi-
als of the file and to speak before the competent
authority to solve the contravention case through
an interpreter. The contravention trial can be
conducted in the language accepted by the ma-
jority of persons participating in the trial. In this
case, the procedural documents must be drafted
in the state language as well. The procedural doc-
uments of the competent authority to solve the
contravention case are handed over to the person
in respect of whom the contravention process
was initiated, being translated into the language
he / she knows [7].

14. The right not to be prosecuted or sanctioned
several times. No one may be prosecuted or sanc-
tioned several times for the same act. The resump-
tion of the contravention process that has been
ceased can take only in case of discovery of new
circumstances or in case of detection of a funda-
mental defect in the decision of cessation [6].

In the theory of law, as well as, in general,
in the legal sciences, the concept of source of law
is used in a specific, strictly legal sense, which
takes into account the forms of expression of le-
gal norms — normative acts (laws, decisions of
government), legal custom, judicial practice, doc-
trine, etc.

However, starting from the etymological
meaning of the term “source”, in legal science
through it were also named the baseline, origin,
factors of determination and creation of law [8,
page 320].

In general, the analysis of the sources of the
contravention law has highlighted the following
meaning of this notion, these being:

a. The material sources of law are the right
configuration factors: socio-economic, political,
natural, international etc., in other words, the
premises for the appearance and establishment of
the law. The respective factors are researched by
several sciences: history, sociology, geography,
political science, etc. Usually, in the general the-
ory of law this meaning is not examined in detail
(9, p.126].

In a material sense, by “source of contra-
vention procedural law” we must understand



ceptie nu este examinat detaliat [9 p. 126].

In sens material, prin , izvor de drept pro-
cesual contraventional” trebuie si intelegem con-
ditiile sociale, istorice, culturale, politice, econo-
mice, iar in unele cazuri chiar si tehnice, atat de
ordin obiectiv, cit si subiectiv care servesc drept
conditii pentru crearea normelor dreptului proce-
sual contraventional. Pentru exemplu, cresterea
posibilitatii cetatenilor de a-si procura unititi de
transport a dus ca urmare le sporirea numaérului
de unitati de transport pe traseele nationale si in
localitati. Drept rezultat, a sporit numarul cazuri-
lor de accidente rutiere. Urmare la aceasta au fost
intreprinse actiuni de amplasare a sistemelor de
monitorizare video a traseelor, care a atras dupa
sine necesitatea modificarii reglementirilor pro-
cedurii contraventionale, care ia in calcul sistemul
de monitorizare video i de procesare a informati-
eiin mod computerizat. Astfel, s-au creat premise-
le pentru modificarea reglementirilor procedurii
contraventionale, si anume adoptarea articolului
4431 in Codul contraventional [4. 60].

b. Izvoarele formale ale dreptului sunt mij-
loacele de exprimare a dreptului obiectiv, atestate
pe parcursul evolutiei dreptului.

In sens formal, prin izvor de drept procesu-
al contraventional intelegem formele de exprima-
re a normelor juridice care sunt conditionate de
modul sau de edictare, forta juridica si care regle-
menteaza relatiile ce constituie obiectul dreptului
procesual contraventional.

In concluzie, recunoasterea, instituirea de
catre stat a unui sau altui izvor de drept are o mare
importanta juridicd, deoarece numai normele cu-
prinse in actele normative recunoscute de stat pot
reglementa relatiile din societate. Izvoarele de
drept ce nu sunt recunoscute formal (oficial) ca
si normele cuprinse in ele nu au nici o importanta
juridica.

Forma dominanta a izvoarelor dreptului
contraventional, in opinia profesorului Ig. Tro-
fimov, o constituie:

1. Constitutia RM, adoptata la 29 iulie
1994.

2. Codul contraventional al RM, adoptat la
24.10.2008.

3. Codul de procedurd penald, adoptat la
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the social, historical, cultural, political, econom-
ic conditions, and in some cases even technical,
both objective and subjective that serve as condi-
tions for creating the norms of the contravention
procedural law. For example, the increase of the
possibility for citizens to purchase transport units
has led to an increase in the number of trans-
port units on national roads and in localities. As
a result, the number of road accident cases has
increased. As follows, actions were taken to lo-
cate the video monitoring systems on the roads,
which led to the need to change the regulations of
the contravention procedure, which take into ac-
count the video monitoring system and computer
processing of information. Thus, the premises for
amendment of the regulations of the contraven-
tion procedure were created, and namely the
adoption of the Art. 4431 of the Contravention
Code [4, p. 60].

b. Formal sources of law are the means of
expressing the objective law, attested during the
evolution of the law.

In a formal sense, by source of contraven-
tion procedural law we mean those forms of ex-
pression of legal norms that are conditioned by its
mode of enactment, legal force, which regulates
the relations that constitute the object of the con-
travention procedural law.

In conclusion, recognition, establishment
by the state of one or another source of law has
a great legal importance, because only the norms
included in the normative acts recognized by the
state can regulate the relations in the society.
Sources of law that are not formally (officially)
recognized as well as the rules contained therein
have no legal significance.

According to the opinion of the professor
I. Trofimov, the dominated form of the sources
of the contravention law, the contravention pro-
cedural law, are the following:

1. Constitution of the Republic of Moldo-
va, adopted on July 29, 1994

2. Contravention Code of the Republic of
Moldova, adopted on 24.10.2008

3. Criminal Procedure Code, adopted on
14.03.2003

4. Law of the Parliament of the Republic
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14.03.2003.

4. Legile Parlamentului Republicii Moldo-
va, din sirul carora distingem legile prin care se
modifica i completeazi Codul contraventional,
precum si legile care au ca obiect reglementarea
chestiunilor de proceduri contraventionald, cum
ar fi Legea privind siguranta traficului rutier.

S. Acte subordonate legii. Din sirul acesto-
ra putem exemplifica cu Hotérarea Guvernului cu
privire la aprobarea Regulamentului circulatiei
rutiere, Hotdrarea Guvernului pentru aprobarea
Regulamentului cu privire la modul de evidents,
evaluare si vinzare a bunurilor confiscate, fara sta-
pan, sechestrate ugor alterabile sau cu termen de
pastrare limitat, a corpurilor delicte, a bunurilor
trecute in posesia statului cu drept de succesiune
si a comorilor si altele [4 p. 61].

c. Izvoarele reale (ideologice) ale dreptu-
lui arati sursa ideatica de aparitie si configurare a
dreptului — constiinta juridica sociala si, in speci-
al, constiinta juridica a legiuitorului care mediaza
constiinta juridica sociala.

d. Izvoarele documentare ale dreptului
sunt publicatiile oficiale in care este infatisat drep-
tul. De exemplu: Monitorul Oficial al Republici
Moldova, Monitorul Oficial al Romaéniei, Jurnalul
Oficial al Uniunii Europene etc.

e. Izvoarele interpretative ale dreptului
sunt doctrina juridici si jurisprudenta (practica
judecatoreasca), care deslugesc aspectele obscu-
re, neclare ale dreptului pozitiv.

f. Izvoarele directe ale dreptului sunt for-
mele care nemijlocit exprima normele juridice, de
reguld, actele normativ juridice.

g. Izvoarele indirecte ale dreptului sunt for-
mele mediate ale dreptului, care inspiri legiuitorul
in procesul de elaborare a dreptului i care rezulta
din procesul interpretarii si aplicarii normelor juri-
dice (doctrina juridici, practica juridici).

h. Izvoarele oficiale ale dreptului sunt sur-
sele dreptului care emand de la autoritatea publi-
ca competenta si care exprima sau interpreteaza
normele juridice.

i. Izvoarele neoficiale ale dreptului sunt
sursele care contribuie atit la elaborarea nor-
melor juridice, cat si la interpretarea stiintifici a
dreptului (doctrina juridicd) [9, p. 127].

of Moldova, from which we distinguish the laws
amending and supplementing the Contravention
Code, as well as the laws aimed at regulating mat-
ters of contravention nature, such as the Law on
Road Traffic Safety.

S. Acts subordinated to the law. From their
series we can exemplify with the Government De-
cision on the approval of the Road Traffic Regula-
tion, the Government Decision on the approval
of the Regulation on the registration, evaluation
and sale of confiscated goods, without owner,
seized easily alterable or with limited retention
period, of physical evidence, of goods passed into
the possession of the state with succession right
and of treasures and others [4, p.61].

c. Real (ideological) sources of law show
the ideational source of the emergence and con-
figuration of law — social legal consciousness and,
in particular, the legal conscience of the legislator
who mediates social legal consciousness.

d. Documentary sources of law are the of-
ficial publications in which the law is depicted.
For example: Official Gazette of the Republic of
Moldova, Official Gazette of Romania, Official
Journal of the European Union, etc.;

e. Interpretive sources of law are legal doc-
trine and jurisprudence (judicial practice), which
discern the obscure, unclear aspects of positive
law.

f. The direct sources of law are the forms
that directly express the legal norms, as a rule, the
normative legal acts.

g. Indirect sources of law are the mediated
forms of law, which inspire the legislator in the
process of drafting the law and which result from
the process of interpretation and application of
legal norms (legal doctrine, legal practice).

h. Official sources of law are the sources of
law emanating from the competent public author-
ity and which express or interpret legal norms.

i. Unofficial sources of law are the sources
that contribute both to the elaboration of legal
norms and to the scientific interpretation of law
(legal doctrine) [9, p.127].
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In acest articol ne propunem sd analizdm puncte-
le forte si cele slabe ale cadrului legislativ si normativ
la etapa transpunerii standardelor UE privind gesti-
onarea calititii apelor, identificarea lacunelor insti-
tutionale si a mecanismului de coordonare existent in
momentul actual.

Legeaprivind calitatea apeipotabilestabileste ba-
zelejuridice si organizationale privind evaluarea apei
potabile, precum si mdsurile din partea autoritditilor
responsabile pentru asigurarea conformitdtii calitdtii
apei potabile. Scopul legii constd in asigurarea dura-
bild a conformititii calititii apei potabile prin crea-
rea unui cadru legal flexibil si transparent, precum si
prin promovarea unui management adecvat al riscu-
rilor. Se constatd cd dezvoltarea viitoare a legislatiei
de mediu a RM necesitd, in special, o intelegere pe care
principii se intemeiazi legislatia UE privind mediul,
legdturile pe care le urmeazd dezvoltarea acesteia si
sursele pe care le acoperd.

Cuvinte-cheie: calitatea apei, apd, apd potabild,
mediu, cadru normativ, conventii internationale.

In this article we aim to analyze the strengths and
weaknesses of the legislative and normative frame-
work at the stage of transposition of EU standards
on water quality management, identification of gaps
in the institutional framework and the coordination
mechanism existing at the moment.

The new Law on drinking water quality will establish
the legal and organizational bases for the evaluation of
drinking water, as well as the measures by the authorities
responsible for ensuring the compliance of the drinking
water quality. The purpose of the law is to ensure sus-
tainable compliance with the quality of drinking water
by creating a flexible and transparent legal framework,
as well as by promoting adequate risk management. It is
noted that the future development of the environmental
legislation of the Republic of Moldova requires, in par-
ticular, an understanding on which the principles of EU
environmental law are based, the links that follow its de-
velopment and the sources it covers.

Keywords: water quality, water, drinking water,
environment, regulatory framework, international
conventions.

Introducere. Evolutia geopolitici si soci-
al-economici din a doua jumaitate a secolului XX
si inceputul secolului XXI a pus omenirea in fata
unei probleme vitale: cum sa se dezvolte civilizatia
in continuare, firi a distruge echilibrul planetei. In
prezent, comunitatea mondiald parcurge o etapa
dificila in istoria sa, confruntdndu-se cu probleme-
le de crestere a sidriciei, foametei, bolilor cu un im-
pact mondial, sporirea decalajului dintre bogati si
saraci, accelerarea procesului degradarii mediului,
care amenintd omenirea cu o catastrofd ecologica.

Introduction. The geopolitical and social-
economic evolution of the second half of the
twentieth century and the beginning of the 21st
century has put humanity before a vital prob-
lem: how to develop civilization further, without
destroying the balance of the planet. Currently,
the world community is going through a difficult
stage in its history, facing the problems of increas-
ing poverty, hunger, diseases with global impact,
increasing the gap between rich and poor, accel-
erating the process of environmental degrada-



Cresterea ingrijorarii la nivel mondial cu
privire la eficienta protectiei mediului §i a sina-
tatii umane a dus la dezvoltarea unei politici in-
ternationale privind evitarea i combaterea mi-
croorganismelor, paraziti sau substante care prin
concentratia lor constituie un pericol potential
pentru sandtatea umana.

Calitatea apelor dulci degradeazi intr-un
ritm accelerat, creste concentratia de metale grele
si alti poluanti in sol i scade fertilitatea lui. Astfel,
resursele care cindva erau considerate regenera-
bile devin neregenerabile. Aceste schimbiri influ-
enteazd negativ sinatatea omului, durata vietii, au
un impact negativ asupra dezvoltarii economice.
Toate acestea demonstreaza ci societatea uma-
nd a ajuns la un nivel critic, dupa care pot urma
procese ireversibile ce ar pune in pericol existenta
omenirii [ 14, p-19].

Intru evitarea acestei perspective sumbre si
asigurarea supravietuirii §i prosperarii umanitatii,
tot mai multi reprezentanti ai societatii ajung la
convingerea cd este necesar ca problemele pro-
tectiei mediului si dezvoltirii economice si fie
rezolvate in corelare reciproci cu interesul intre-
gii societiti umane contemporane si al generatiei
viitoare [22, p. 84].

Metode si materiale aplicate. Urmirind
scopul obtinerii rezultatelor utile, precum si a
solutiilor inspirate pentru doctrini si practici in
materia asigurarii calitatii apelor: probleme de or-
din legislativ, organizational si administrativ, am
decis sa recurgem la un sir de metode de cerceta-
re eficiente dupa caracterul si natura lor, acestea
fiind: metoda istorici, metoda analizei, metoda
sintezei, metoda deductiei, metoda sistemica si
metoda empirica.

Rezultate obtinute si discutii. Calitatea
apei este determinata de factorii naturali §i antro-
pogeni. Deseurile sunt o sursa importanti de po-
luare a resurselor de apa de suprafati si subterane.
Consumul apei necalitative, care nu corespunde
cerintelor, are un impact deosebit asupra sanatatii
populatiei.

Apa potabili sigura este un factor indispen-
sabil pentru sinitatea populatiei, iar accesul la
apa de buni calitate si in cantitati suficiente asigu-
rd o mai buni protectie a sanatatii publice.
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tion, which threatens humanity with an ecologi-
cal catastrophe.

Increased worldwide concern about the ef-
ficiency of environmental protection and human
health has led to the development of an inter-
national policy on the avoidance and control of
microorganisms, parasites or substances that by
their concentration constitute a potential danger
to human health.

Water quality degrades at an accelerated
rate, increases the concentration of heavy metals
and other pollutants in the soil and decreases its
tertility. Thus, resources that were once consid-
ered renewable become non-renewable. These
changes have a negative impact on human health,
life span, have a negative impact on economic de-
velopment. All this shows that the human society
hasreached a critical level, after which irreversible
processes can be followed that would endanger
the existence of humanity [ 14, p.19].

In order to avoid this gloomy outlook and
ensure the survival and prosperity of human-
ity, more and more representatives of society are
convinced that the problems of environmental
protection and economic development need to
be solved in mutual correlation with the interest
of the entire contemporary human society and of
the future generation [22, p. 84].

Methods and materials applied. Follow-
ing the purpose of obtaining useful results, as well
as inspired solutions for doctrine and practice
in the field of water quality assurance: legisla-
tive, organizational and administrative issues, we
decided to resort to a series of efficient research
methods according to their character and nature,
these being: historical method, analysis method,
synthesis method, deduction method, systemic
method and empirical method.

Results obtained and discussions. Water
quality is determined by natural and anthropo-
genic factors. Waste is an important source of pol-
lution of surface and groundwater resources. The
non-qualitative water consumption, which does
not meet the requirements, has a special impact
on the health of the population.

Safe drinking water is an indispensable fac-
tor for the health of the population, and access to
water of good quality and in sufficient quantities
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In prezent, una dintre cele mai frecvente
probleme legate de calitatea apei este poluarea cu
azot si fosfor, cauzati de utilizarea excesiva a ingra-
samintelor. Acestea, evident, afecteaza apele subte-
rane si ducla eutrofizarea apei dulci si a ecosisteme-
lor marine. La poluarea apei contribuie pesticidele,
precum si micropoluantii, cum ar fi metalele grele,
produsele farmaceutice si nanomaterialele. Sursele
de poluare cu compusi ai azotului sunt digestiile
animaliere, apele uzate neepurate, deseurile mena-
jere si industriale depozitate neadecvat si ingrasa-
mintele cu azot utilizate in exces.

Potrivit informatiilor oficiale, poluarea
apelor in Republica Moldova este determinata
de statiile de epurare invechite, principalul factor
de poluare a apelor de suprafata din R. Moldova.
Apele reziduale filtrate necorespunzitor afecteazi
pamantul §i vietuitoarele acvatice care au conditii
tot mai grele de trai. Pe teritoriul tarii sunt 183 de
statii de epurare, dintre care 143 functioneazi in-
eficient, adicd peste 78% au nevoie de reparatii ca-
pitale sau inlocuirea cu statii noi, arata datele pre-
zentate de Inspectoratul Ecologic de Stat [25].

Pentru Moldova o problema prioritara este
starearesurselor de ape subterane. Apele subterane
de adancime sunt folosite pe larg pentru alimenta-
rea centralizatd a populatiei si institutiilor publice
din localititi si a intreprinderilor industriale. In
acelasi timp, aproape toatd populatia rurald §i o
bunai parte a populatiei urbane se bazeazi pe folosi-
rea apei de fAntdna. Drept urmare, viata §i sainitatea
22,5 mil. de oameni in R. Moldova depinde direct
de calitatea apelor subterane [2, p. 125].

Traditional se considerd ca sursele prin-
cipale de poluare [, p. 49] a apelor subterane
freatice sunt, in primul rand, activititile agrico-
le, complexele zootehnice si localitatile. S-a de-
monstrat ca impactul activitatilor agricole asupra
calitatii apelor freatice este mai putin important
decit influenta activitatilor umane in gospodari-
ile individuale. Analiza datelor privind calitatea
apei fantanilor [7, p. 116] din localititile sitesti
aratd ca valorile medii ale duritétii, reziduului fix,
sulfatilor, nitratilor si seleniului depisesc valorile
inregistrate in apele subterane, depasesc reco-
mandarile OMS de 13-25 ori pentru seleniu §i ni-
trati, de 5-9 ori pentru duritate, reziduu fix, sulfati.

ensures better protection of public health.

Currently, one of the most common wa-
ter quality problems is nitrogen and phosphorus
pollution, caused by the excessive use of fertiliz-
ers. These obviously affect groundwater and lead
to the eutrophication of freshwater and marine
ecosystems. Water pollution contributes to pes-
ticides, as well as micropollutants, such as heavy
metals, pharmaceuticals and nanomaterials. The
sources of pollution with nitrogen compounds
are animal digestion, unclean waste water, im-
properly stored household and industrial waste
and excess nitrogen fertilizers.

According to official information, water
pollution in the Republic of Moldova is deter-
mined by outdated wastewater treatment plants,
the main factor of surface water pollution in the
Republic of Moldova. Improperly filtered waste-
water affects soil and aquatic life, which have
increasingly difficult living conditions. On the
territory of the country there are 183 treatment
plants, of which 143 are operating inefliciently,
ie over 78% need capital repairs or replacement
with new stations, data presented by the State
Ecological Inspectorate shows.

For Moldova, a priority issue is the state of
groundwater resources. Deep groundwater is wide-
ly used for centralized feeding of population and
public institutions in localities and industrial enter-
prises. At the same time, almost all the rural popula-
tion and a good part of the urban population rely on
the use of well water. As a result, the life and health
of 2.5 million people in Moldova depends directly
on the quality of groundwater [2, p. 125].

Traditionally it is considered that the main
sources of groundwater pollution [S, p. 49] are
primarily agricultural activities, zootechnical
complexes and localities. It has been shown that
the impact of agricultural activities on groundwa-
ter quality is less important than the influence of
human activities on individual households. The
analysis of the data regarding the water quality of
the wells in the village localities shows that the av-
erage values of hardness, fixed residue, sulphates,
nitrates and selenium exceed the values recorded
in groundwater, exceed the WHO recommenda-
tions 13-25 times for selenium and nitrates, 5-9
times for hardness, fixed residue, sulphates. Thus,



Asttfel, poluarea apelor freatice cu compusii menti-
onati mai sus apare deosebit de serioasi. Continu-
tul de fluor, cloruri si mangan in apa fantanilor [6,
p. 204], de asemenea, deseori depaseste nivelurile
recomandate de OMS, insi intr-un grad mai redus.

Poluarea microbiologici a fantanilor sa-
testi este extrem de puternica. Aceasta reprezinta
un pericol real al aparitiei unor infectii patogene
in randul populatiei (diaree, dizenterie, holers,
hepatitd virald). Pesticidele au fost deversate in
apele freatice doar sub forma de urme, in concen-
tratii mult mai mici decit concentratiile maxime
admisibile. Totusi o posibila influentd negativa a
lor asupra sanatatii populatiei nu poate fi exclusj,
intrucét standardele nationale pentru majoritatea
acestor substante sunt mai putine decét standar-
dele internationale in vigoare.

Apa este consideratd un mediu de tranzit
pentru poluanti, unul din mediile in care acestia
se propaga foarte repede si parcurg distante mari.
Degradarea calitatii apelor este nu numai o pro-
blemi locala sau nationald, ci a capatat un carac-
ter regional, global. Intr-un cuvant, poluarea apei
nu cunoagte frontiere nationale.

Problema poludrii transfrontaliere a fost
abordatd pentru prima data abia in anii 1970.
Pani la acel moment poluarea apei a fost conce-
puti ca fiind un fenomen local, iar reglementarea
acestuia la nivel international nu era considerati
o necesitate 8, p. 26].

Insa, odati cu perceperea fenomenului de
circulatie la distante relativ mari a poluantilor din
apd, precum si a consecintelor direct legate de
acest fenomen, cum ar fi epidemii, care afecteaza
atdt sdnatatea, cat §i activitatea oamenilor, pre-
cum si vegetatia, societatea internationald a ajuns
la concluzia ci este nevoie de reglementarea juri-
dici a poludrii transfrontaliere pe distante lungi.

In ceea ce tine insi de poluarea asupra
mediului (apa ca parte componenti a mediului)
in context transfrontalier, dezvoltarea cadrului
international legal vizeazd Conventia de la Espoo
(Finlanda) privind evaluarea impactului asupra
mediului in context transfrontalier din 25 februa-
rie 1991.

Evaluarea impactului asupra mediuluiare la
baza aplicarea principiilor dreptului international
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the pollution of groundwater with the above-
mentioned compounds appears to be particularly
serious. Fluorine, chlorine and manganese con-
tent in well water also often exceeds WHO rec-
ommended levels, but to a lesser extent.

The microbiological pollution of the vil-
lage wells is extremely strong. This represents a
real danger of pathogenic infections among the
population (diarrhea, dysentery, cholera, viral
hepatitis). Pesticides were detested in groundwa-
ter only in the form of traces, in concentrations
much lower than the maximum permissible con-
centrations. However, a possible negative influ-
ence on their population health cannot be ruled
out, as national standards for most of these sub-
stances are lower than the international standards
in force.

Water is considered a transit environment
for pollutants, one of the environments where
they propagate very fast and travel great distanc-
es. The degradation of water quality is not only
a local or national problem, but has acquired a
regional, global character. In a word, water pollu-
tion knows no national borders.

The issue of cross-border pollution was
first tackled only in the 1970s. Until then, water
pollution was conceived as a local phenomenon,
and its regulation at international level was not
considered a necessity.

However, with the perception of the phe-
nomenon of circulation at relatively large dis-
tances of water pollutants, as well as of the con-
sequences directly related to this phenomenon,
such as epidemics, which affect both the health
and the activity of the people, as well as the vege-
tation, the international society has arrived to the
conclusion that there is a need for legal regulation
of cross-border pollution over long distances.

However, with regard to environmental
pollution (water as part of the environment) in
a transboundary context, the development of
the international legal framework concerns the
Espoo Convention (Finland) on environmental
impact assessment in a transboundary context of
25 February 1991.

The environmental impact assessment is
based on the application of the principles of inter-
national environmental law, such as: the principle
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al mediului, cum ar fi: principiul raspunderii sta-
telor pentru incilcarea unui drept international,
fapt ce antreneaza riaspunderea statelor pentru
aceste fapte. Or, in acest sens caracterul trans-
frontalier urmeaza si fie pus in evidenta reiesind
din faptul ci violarea unui drept international,
care are drept consecintd un impact negativ asu-
pra mediului, se rasfringe asupra mai multor te-
ritorii. Anume din acest considerent era necesara
stabilirea unei reglementiri la nivel international
pentru a evalua impactul asupra mediului.

Potrivit art.2 alin.(1) al Conventiei, partile
vor lua, individual sau impreuni, toate masurile
adecvate si eficiente pentru prevenirea, reducerea
si controlul impactului transfrontalier, negativ
semnificativ, pe care activititile propuse il produc
asupra mediului. Totodats, alin.(2) al articolului
nominalizat impune in sarcina statelor obligatia
de a stabili masurile juridice, administrative sau
de altd natura, necesare pentru aplicarea prevede-
rilor acestei Conventii, inclusiv pentru stabilirea
unei proceduri de evaluare a impactului asupra
mediului, care si permitd participarea publicu-
lui la activititile propuse ce pot cauza un impact
transfrontalier negativ semnificativ asupra me-
diului, precum si la pregatirea documentatiei de
evaluare a impactului asupra mediului.

Republica Moldova a devenit parte la aceas-
ta Conventie privind evaluarea impactului asupra
mediului inconjuritor in context transfrontalier
din 25.02.1991 prin Hotédrdrea Parlamentului
nr.1546-X1II din 23.06.1996 (in vigoare pentru
Republica Moldova din 10 septembrie 1997).

Urmare a ratificarii Conventiei la nivel
national au fost adoptate doua legi, care sunt inci-
dente procedurii de evaluare a impactului asupra
mediului:

— Legea privind expertiza ecologici, nr.851
din 29.05.1996;

— Legea privind evaluarea impactului asu-
pra mediului, nr.86 din 29.05.2014.

La fel, a fost emis un ordin al ministrului
Mediului nr.9 din 10 februarie 2015 cu privire la
implementarea capitolului IIT al Legii nr.86 din
29 mai 2014 privind evaluarea impactului asupra
mediului.

Legislatia nationala prevede procedura de

of the responsibility of the states for violating an
international law, which entails the responsibility
of the states for these facts. However, in this sense
the cross-border character is to be highlighted by
the fact that the violation of an international law,
which has as a consequence a negative impact on
the environment, is spread over several territo-
ries. This is why it was necessary to establish an
international regulation to assess the impact on
the environment.

According to article 2 paragraph (1) of the
Convention, the parties will take, individually or
together, all the appropriate and effective mea-
sures to prevent, reduce and control the negative,
significant cross-border impact that the proposed
activities have on the environment. At the same
time, paragraph (2) of the nominated article im-
poses on the states the obligation to establish the
legal, administrative or other measures neces-
sary for the application of the provisions of this
Convention, including the establishment of a
procedure for environmental impact assessment,
allowing the participation to the proposed ac-
tivities that can cause a significant negative trans-
boundary impact on the environment, as well as
the preparation of the environmental impact as-
sessment documentation.

The Republic of Moldova became a party to
this Convention on environmental impact assess-
mentin a transboundary context 0£25.02.1991 by
Parliament Decision no. 1546-XII of 23.06.1996
(in force for the Republic of Moldova from 10
September 1997).

Following the ratification of the Conven-
tion at the national level, two laws were adopted,
which are incidental to the environmental impact
assessment procedure:

- Law on ecological expertise, no. 851 of
May 29, 1996;

- Law on environmental impact assess-
ment, n0.86 of May 29, 2014.

Likewise, an order was issued by the Minis-
ter of the Environment no.9 of February 10,2015
regarding the implementation of chapter III of
the Law no.86 of May 29, 2014 regarding the en-
vironmental impact assessment.

The national legislation provides for the
procedure for carrying out the environmental



efectuare a evaludrii impactului asupra mediului,
modalitatea de aducere la cunostinta publicului
a activitatilor propuse. In aceastd ordine de idei,
mentiondm ca aducerea la cunogtinta publicului,
spre exemplu, reprezintd un element imperativ
al activitatii de evaluare a impactului asupra me-
diului, iar evitarea acestei proceduri ofera dreptul
de a contesta actiunile efectuate, eventual, de a
anula actele care au fost emise in vederea auto-
rizarii efectudrii activitatilor propuse. Referindu-
ne la legislatia nationald, identificim o dublare a
normelor care tin de evaluarea impactului asu-
pra mediului, dat find faptul ca de la ratificarea
Conventiei pana la adoptarea Legii cu privire la
evaluareaimpactuluiasupra mediului, acestei pro-
ceduri{i eraincidentd Legea cu privire la expertiza
ecologica. Ulterior, odata cu adoptarea Legii cu
privire la evaluarea impactului asupra mediului,
logic ar fi abrogarea Legii din 1996 sau cel putin
comasarea normelor care se referd la efectuarea
studiului privind impactul asupra mediului. Insa,
in mod paradoxal, ambele legi sunt functionale
pe teritoriul Republicii Moldova, fapt ce pune in
dificultate persoanele interesate de evaluarea im-
pactului asupra mediului in cadrul unei activitati
propuse. Mai este de mentionat ca Legea privind
evaluarea impactului asupra mediului transpune
partial Directiva 2011/92/UE a Parlamentului
European si a Consiliului din 13 decembrie 2011
privind evaluarea efectelor anumitor proiecte pu-
blice si private asupra mediului (publicati in Jur-
nalul Oficial al Uniunii Europene numairul L26
din ianuarie 2012). Expunera partiald a acestei
Directive in legislatia nationala trezeste dubii pri-
vitor la corectitudinea testului de compatibilitate
efectuat in procesul de armonizare a legislatiei.

In aceast ordine de idei, se impune, ca si
recomandare sub aspect legislativ, evitarea dublei
reglementiri, care nu provoaca decét confuzie si
nu sporeste corectitudinea procesului de evaluare
a impactului asupra mediului.

O altd conventie importanta in protectia
apelor sub aspect transfrontalier este cea de la
Helsinki, din 17 martie 1992 privind protectia
si utilizarea cursurilor de apa transfrontaliere
si a lacurilor internationale, la care Republica
Moldova a devenit parte in anul 1993 prin Ho-
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impact assessment, the method of making the
proposed activities known to the public. In this
regard, we mention that making the public aware,
for example, is an imperative element of the envi-
ronmental impact assessment activity, and avoid-
ing this procedure gives the right to challenge
the actions taken, possibly to cancel the acts that
were issued for the authorization of the proposed
activities. Referring to the national legislation, we
identify a doubling of the norms regarding the en-
vironmental impact assessment, given that from
the ratification of the Convention to the adoption
of the Law on environmental impact assessment,
this procedure was subject to the Law on ecologi-
cal expertise. Subsequently, with the adoption of
the Law on environmental impact assessment, it
would be logical to repeal the 1996 Law or at least
to combine the rules regarding the conduct of the
environmental impact study. But, paradoxically,
both laws are functional on the territory of the
Republic of Moldova, which makes it difficult for
people interested in assessing the impact on the
environment within a proposed activity. It is also
worth mentioning that the Law on environmen-
tal impact assessment partly transposes Directive
2011/92 / EU of the European Parliament and of
the Council of 13 December 2011 on the assess-
ment of the effects of certain public and private
projects on the environment (published in the
Official Journal of the European Union number
L26 of January 2012). The partial exposition of
this Directive in the national legislation raises
doubts regarding the correctness of the compat-
ibility test carried out in the process of harmoniz-
ing the legislation.

In the same order of ideas, it is necessary,
as a recommendation from a legislative point
of view, to avoid double regulation, which only
causes confusion and does not increase the cor-
rectness of the environmental impact assessment
process.

Another important convention in the pro-
tection of waters from a cross-border aspect is the
one from Helsinki, of March 17, 1992 on the pro-
tection and use of transboundary watercourses
and international lakes, to which the Republic of
Moldova became a party in 1993 by the Decision
of the Parliament of the Republic of Moldova no.
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tararea Parlamentului R. Moldova nr.1546-XII
din 23.06.1993. La fel, prin Legea nr.207 din
29.07.2005 Republica Moldova a ratificat Proto-
colul privind apa si sanatatea.

Prevederile Conventiei privind cooperarea
pentru protectia si utilizarea durabila a fluviului
Dunirea (Conventia pentru protectia fluviului
Dunirea), adoptati la Sofia la 29 iunie 1994, ra-
tificata de Parlamentul Republicii Moldova prin
Hotararea nr.323-XIV din 17 martie 1999, are ca
scop protectia mediului ambiant in bazinul Du-
ndrii, iar acest fapt a contribuit la aparitia Legii
privind plata pentru poluarea mediului, nr.1540
din 25.02.1998 si a Legii apelor, nr.272 din
23.12.2011. Prin intermediul Conventiei privind
cooperarea pentru protectia si utilizarea durabila
a fluviului Dunirea si a programelor ei a fost fa-
cilitatd dezvoltarea colaborarii bilaterale §i multi-
laterale in domeniul protectiei resurselor de ap3,
teritoriilor inmlastinite i diversitatii hidrologice
a Dundrii i a regiunii Marii Negre.

Al doilea tratat important, la care R. Mol-
dova este parte, care are ca obiect protectia si uti-
lizarea durabila a fluviului Dunirea este Acordul
intre Guvernul Republicii Moldova si Guvernul
Roméniei privind cooperarea pentru protectia si
utilizarea durabild a apelor Prutului si Dunarii,
semnat pe 28 junie 2010, la Chigindu.

Astfel, implicarea Republicii Moldova, in
calitatea sa de stat riveran, este absolut necesara si
valoroasd, prin dezvoltarea cadrului national legal
care s contribuie la crearea retelelor universale si
la dezvoltarea sistemelor de prevenire a riscurilor
naturale, la prevenirea poluirii bazinului duna-
rean etc.

La nivel international era necesari institui-
rea unei reglementiri comune tuturor domeniilor
care vizeazd mediul prin fortificarea dreptului la
informatie, dreptului de participare la luarea deci-
ziilor, precum si a accesului la justitie.

In aceasti ordine de idei, reiesind din
necesititile enumerate anterior, Conventia Co-
misiei Economice Europene a Organizatiei Nati-
unilor Unite (CEE a ONU) privind accesul la in-
formatie, participarea publicului la luarea deciziei
siaccesul lajustitie in probleme de mediu (cunos-
cuti si sub denumirea Conventia de la Aarhus) a

.1546-XII of 23.06.1993. Similarly, by Law no.
207 0f 29.07.2005 the Republic of Moldova rati-
fied the Protocol on water and health.

The provisions of the Convention on Co-
operation for the Protection and Sustainable Use
of the Danube River (Convention for the Protec-
tion of the Danube River), adopted in Sofia on
June 29, 1994, ratified by the Parliament of the
Republic of Moldova by Decision No0.323-XIV
of March 17, 1999, is intended to protect the
environment in the Danube basin, and this fact
contributed to the emergence of the Law on the
payment for environmental pollution, no. 1540
of 25.02.1998 and of the Water Law, no. 272 of
23.12.2011. Through the Convention on Coop-
eration for the Protection and Sustainable Use
of the Danube River and its programs, it was fa-
cilitated the development of bilateral and multi-
lateral cooperation in the field of water resources
protection, inland areas and the hydrological di-
versity of the Danube and the Black Sea region.

The second important treaty, to which
Moldova is a party, whose object is the protec-
tion and sustainable use of the Danube River is
the Agreement between the Government of the
Republic of Moldova and the Government of Ro-
mania on cooperation for the protection and sus-
tainable use of the waters of the Prut and Danube,
signed on June 28 2010, in Chisinau.

Thus, the involvement of the Republic of
Moldova, in its capacity as a riparian state, is ab-
solutely necessary and valuable, by developing the
national legal framework that will contribute to the
creation of universal networks and to the develop-
ment of natural risk prevention systems, the pre-
vention of pollution of the Danube basin, etc.

At international level, it was necessary to
establish a common regulation for all the fields
that concern the environment by strengthening
the right to information, the right to participate
in decision making, as well as access to justice.

In this sense, based on the needs listed
above, the Convention of the European Econom-
ic Commission of the United Nations (UNECE)
on access to information, public participation in
decision-making and access to justice in environ-
mental matters (also known as the Aarhus Con-
vention) was opened for signature on June 2S5,



fost deschisd spre semnare la 25 iunie 1998, in
cadrul celei de-a IV-a Conferinte Ministeriale
»Mediu pentru Europa” desfasurata in localitatea
Aarhus din Danemarca [24, p. 59].

Conventia isi are originea in Declaratia asu-
pra mediului si dezvoltarii, semnati la Summitul
Mondial de la Rio inca in 1992, si este consacrata
realizdrii Principiului 10 al Declaratiei de la Rio,
adoptatd de 172 de guverne.

La 25 junie 1998 Conventia a fost semna-
ta de 39 de state, de Uniunea Europeani si a in-
trat in vigoare la 30 octombrie 2001. Republica
Moldova a fost prima care a ratificat Conventia
din 7 aprilie 1999 prin Hotérarea Parlamentului
nr.346-XIV din 7 aprilie 1999.

Elaborarea §i promovarea Conventiei pri-
vind accesul la informatie, justitie si participarea
publicului la adoptarea deciziilor in domeniul
mediului — Conventia de la Aarhus - a constituit
un progres enorm in vederea dezvoltarii bazei ju-
ridice internationale in domeniu [3, p. 256].

Asigurarea calititii apelor a fost extinsa prin
aprobarea mai multor directive ale Parlamentului
European si ale Consiliului Europei nr. 98/83/
CE a Consiliului din 3 noiembrie 1998 privind
calitatea apei destinate consumului uman, publi-
catd in Jurnalul Oficial al Comunititilor Europe-
ne L 330 din S decembrie 1998; nr. 2000/60/CE
din 23 octombrie 2000 privind stabilirea unui ca-
dru de politica comunitara in domeniul resurse-
lor de ap3; nr. 2006/7/CE din 18§ februarie 2006
privind gestionarea calititii apei pentru scildat;
nr. 2007/60/CE din 23 octombrie 2007 privind
evaluarea si gestionarea riscurilor de inundatii;
nr. 2008/105/CE din 16 decembrie 2008 pri-
vind standardele de calitate a mediului in dome-
niul apei, creeaza cadrul legal necesar gestionirii,
protectiei si folosintei apelor si transpune partial
Directiva 2013/51/Euratom a Consiliului din
22 octombrie 2013 de stabilire a unor cerinte de
protectie a sanatatii populatiei in ceea ce priveste
substantele radioactive din apa destinata consu-
mului uman, publicati in Jurnalul Oficial al Uniu-
nii Europene L 296 din 7 noiembrie 2013.

In conditiile perfectionirii legislatiei Repu-
blicii Moldova in vederea armonizirii acesteia cu
legislatia Uniunii Europene, sunt necesare refor-
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1998, during the 4th Ministerial Conference ,En-
vironment for Europe” held in Aarhus in Den-
mark [24, p. 59].

The Convention originates from the Decla-
ration on Environment and Development, signed
at the Rio World Summit in 1992, and is dedicat-
ed to the implementation of Principle 10 of the
Rio Declaration, adopted by 172 governments.

On June 25, 1998 the Convention was
signed by 39 states, by the European Union and
entered into force on October 30, 2001. The Re-
public of Moldova was the first to ratify the Con-
vention of April 7, 1999 by Parliament Decision
No. 346-1V of April 7, 1999.

The development and promotion of the
Convention on access to information, justice and
public participation in environmental decision-
making - the Aarhus Convention - has been a
huge step towards developing the international
legal base in the field [3, p. 256].

Water quality assurance has been extended
by approving several directives of the European
Parliament and the Council of Europe no. 98/83
/ EC of 3 November 1998 on the quality of water
intended for human consumption, published in
the Official Journal of the European Communi-
ties L 330 of S December 1998; no. 2000/60 /
EC of 23 October 2000 on establishing a Com-
munity policy framework in the field of water re-
sources; no.2006/7 / EC of 15 February 2006 on
bathing water quality management; no. 2007/60
/ EC of 23 October 2007 on flood risk assess-
ment and management; no. 2008/105 / EC of 16
December 2008 on environmental quality stan-
dards in the field of water, creates the legal frame-
work needed for water management, protection
and use and partially transposes Council Direc-
tive 2013/51 / Euratom of 22 October 2013 es-
tablishing certain water quality requirements for
protection of the health of the population with re-
gard to radioactive substances in water intended
for human consumption, published in the Official
Journal of the European Union L 296 of 7 No-
vember 2013.

In the conditions of the improvement of the
legislation of the Republic of Moldova in order to
harmonize it with the law of the European Union,
legislative and institutional reforms are necessary
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me legislative si institutionale pentru indeplinirea
prevederilor Acordului de Asociere Republica
Moldova, pe de o parte, si Uniunea Europeana
si Comunitatea Europeana a Energiei Atomice si
statele membre ale acestora, pe de alta parte, care
afost semnat la data de 27 iunie 2014 in Bruxelles,
Belgia [1]. Acordul a fost ratificat de Parlamentul
Republicii Moldova la data de 2 iulie 2014 si de
Parlamentul European la data de 13 noiembrie
2014, in special cu referinti la:

— art.86 din Capitolul 16 ,Mediul inconju-
rator”, ca protectia sporitd a mediului va aduce be-
neficii cetatenilor si intreprinderilor din UE i din
Republica Moldova, inclusiv prin imbunatitirea
sanatatii publice, prin conservarea resurselor na-
turale, prin sporirea eficientei economice §i eco-
logice, prin integrarea mediului in alte domenii
de politica, precum si prin utilizarea de tehnologii
moderne, mai curate, care si contribuie la modele
de productie mai sustenabile;

— art.87 lit.c) din Capitolul 16 ,Mediul in-
conjuritor”, care prevede cooperarea partilor ce
vizeazd conservarea, protejarea, imbunatitirea si
reabilitarea calititii mediului, protectia sanatatii
umane, utilizarea durabila a resurselor naturale si
promovarea masurilor la nivel international pen-
tru a aborda problemele legate de mediu la nivel
regional sau global pentru a aborda problemele
legate de calitatea apei si gestionarea resurselor de
apd, inclusiv gestionarea riscurilor de inundatii,
deficitul de apa si seceta;

— art.87 lit.l) din Capitolul 16 ,Mediul in-
conjuritor”, care prevede cooperarea partilor in
domeniul sistemelor de monitorizare i de infor-
mare in domeniul mediului;

— art.89 lit.b) din Capitolul 16 ,Mediul in-
conjuritor”, care prevede ci cooperarea include
printre altele si obiective, elaborarea unor strate-
gii sectoriale privind calitatea apei si gestionarea
resurselor de ap3;

—art.110 alin.2 din Capitolul 20 , Dezvol-
tarea regionald, cooperarea la nivel transfrontali-
er si regional”, care prevede ci partile isi sporesc
cooperarea transfrontaliera vizind restabilirea
navigatiei pe raul Prut, ceea ce va conduce la pre-
venirea inundatiilor in bazinul hidrografic al ra-
ului, la imbunatatirea calitatii apei si a irigatiilor

in order to fulfill the provisions of the Associa-
tion Agreement of the Republic of Moldova on
the one hand, and the European Union and the
European Atomic Energy Community and their
Member States, on the other hand, which was
signed on 27 June 2014 in Brussels, Belgium [1].
The agreement was ratified by the Parliament of
the Republic of Moldova on July 2, 2014 and by
the European Parliament on November 13,2014,
in particular with reference to:

— Article 86 of Chapter 16 ,The environ-
ment”, that the increased protection of the en-
vironment will benefit citizens and businesses in
the EU and in the Republic of Moldova, including
by improving public health, by conserving natural
resources, by increasing economic and ecological
efficiency, by integrating environment in other
policy areas, as well as through the use of cleaner
modern technologies that contribute to more
sustainable production models;

— art.87 letter c) of Chapter 16 ,The en-
vironment”, which provides for the cooperation
of the parties aimed at preserving, protecting,
improving and rehabilitating the quality of the
environment, the protection of human health,
the sustainable use of natural resources and the
promotion of measures at international level to
address environmental issues at regional or global
level to address issues of water quality and water
resource management, including flood risk mana-
gement, water shortage and drought;

- art.87 letter.l) of Chapter 16 ,The envi-
ronment”, which provides for the cooperation of
the parties in the field of environmental monito-
ring and information systems;

— art.89 letter b) of Chapter 16 ,Environ-
ment”, which provides that the cooperation in-
cludes among others and objectives the elabora-
tion of sectoral strategies regarding the quality of
the water and the management of the water reso-
urces;

—art.110 paragraph 2 of Chapter 20 ,Re-
gional development, cross-border and regional
cooperation”, which provides that the parties
increase their cross-border cooperation aimed
at restoring navigation on the Prut River, which
will lead to flood prevention in the river’s basin,



agricole, la intensificarea activitatilor economice;

— art.113 din Capitolul 21 ,Sanatatea Publi-
ca”, care prevede cooperarea partilor in domeniul
sanatatii publice pentru a ridica nivelul sigurantei
sanatatii publice si al protectiei sinitatii umane ca
o conditie prealabili pentru dezvoltare durabili si
crestere economica.

Precum si intru transpunerea:

— Directiva 2000/60/CE a Parlamentului
European si a Consiliului din 23 octombrie 2000
de stabilire a unui cadru de politica comunitara in
domeniul apei astfel cum a fost modificatid prin
Decizia nr. 2455/2001/CE;

— Directiva 2007/60/CE a Parlamentu-
lui European si a Consiliului din 23 octombrie
2007 privind evaluarea si gestionarea riscurilor de
inundatii;

— Directiva 91/271/CEE a Consiliului
din 21 mai 1991 privind tratarea apelor urbane
reziduale astfel cum a fost modificata prin Direc-
tiva 98/1S5/CE si prin Regulamentul (CE) nr.
1882/2003;

— Directiva 98/83/CE a Consiliului din 3
noiembrie 1998 privind calitatea apei destinate
consumului uman, astfel cum a fost modificatd
prin Regulamentul (CE) nr. 1882/2003;

— Directiva 91/676/CEE a Consiliului din
12 decembrie 1991 privind protectia apelor im-
potriva poludrii cu nitrati proveniti din surse agri-
cole, astfel cum a fost modificatd prin Regulamen-
tul (CE) nr. 1882/2003.

Perfectionarea legislatiei nationale in ve-
derea armonizarii acesteia cu legislatia Uniunii
Europene va permite Republicii Moldova sa par-
ticipe cu drepturi depline la atragerea asistentei
tehnice, consultative si juridice pentru implemen-
tarea acestui Acord si, respectiv, va contribui la
implementarea tratatelor internationale ratificate
de Republica Moldova.

Legislatia nationald este conditionati de
necesitatea promovarii politicii nationale a statu-
lui in domeniul armonizirii legislatiei nationale cu
legislatia Uniunii Europene si realizarii acorduri-
lor internationale la care Republica Moldova este
parte in domeniul protectiei mediului, precum si
de necesitatea promovirii politicii privind calita-
tea apelor orientate spre prevenirea, diminuarea
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to improve the quality of water and agricultural
irrigation, to intensify economic activities

—Article 113 of Chapter 21 ,Public
Health”, which provides for the cooperation of
the parties in the field of public health in order to
raise the level of public health safety and human
health protection as a precondition for sustaina-
ble development and economic growth.

As well as in transposition:

— Directive 2000/60 / EC of the Euro-
pean Parliament and of the Council of 23 Oc-
tober 2000 establishing a Community water
policy framework as amended by Decision no.
2455/2001/ EC;

— Directive 2007/60 / EC of the Euro-
pean Parliament and of the Council of 23 Octo-
ber 2007 on the assessment and management of
flood risks;

— Council Directive 91/271 / EEC of 21
May 1991 on the treatment of urban waste water
as amended by Directive 98/15 / EC and Regula-
tion (EC) no. 1882/2003;

— Council Directive 98/83 / EC of 3 No-
vember 1998 on the quality of water intended for
human consumption, as amended by Regulation
(EC) no. 1882/2003;

— Council Directive 91/676 / EEC of
12 December 1991 on the protection of waters
against pollution with nitrates from agricultu-
ral sources, as amended by Regulation (EC) no.
1882/2003.

The improvement of the national legislation
in order to harmonize it with the European Union
legislation will allow the Republic of Moldova to
participate with full rights in attracting the techni-
cal, consultative and legal assistance for the imple-
mentation of this Agreement, and will respectively
contribute to the implementation of the interna-
tional treaties ratified by the Republic of Moldova.

The national legislation is conditioned by
the need to promote the national policy of the
state in the field of harmonization of the national
legislation with the European Union legislation
and the achievement of the international agree-
ments to which the Republic of Moldova is part
in the field of environmental protection, as well
as of the need to promote the policy on the qual-
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si monitorizarea efectelor ecologice substantiale.

Un loc important in politica statului trebu-
ie sa-] ocupe solutionarea problemelor de mediu,
fapt confirmat de art. 37 din Constitutia Republi-
cii Moldova [4], care garanteazi dreptul fiecirui
cetitean la un mediu inconjuritor sanatos.

Acest drept constitutional reprezinta te-
melia cadrului politico-juridic, de la care pornesc
directiile strategice din domeniul protectiei me-
diului, utilizdrii durabile a resurselor naturale,
garantarea securititii ecologice si integrarea as-
pectelor de protectie a mediului in politicile sec-
toriale.

La fel, Constitutia Republicii Moldova
stabileste in art. 34 alin.(1) ci ,dreptul persoanei
de a avea acces la orice informatie de interes pu-
blic nu poate fi ingridit”. Iar art. 37 alin.(4) din
Constitutia Republicii Moldova precizeaza ci
persoanele fizice si juridice raspund pentru dau-
nele pricinuite sanatatii si avutului unei persoane
ca urmare a unor contraventii ecologice. Ceea
ce ne face si nu fim de acord cu finalul acestui
continut, deoarece aceste persoane trebuie sa
raspunda pentru cauzarea de daune pricinuite
ca urmare §i a unor infractiuni ecologice. Toate
acestea spuse consideram ci trebuie sa fie luate in
considerate la modul cel mai serios de legiuitorul
Republicii Moldova.

Conducerea Republica Moldova la capito-
lul perfectionarea legislatiei nationale in vederea
armonizarii acesteia cu legislatia Uniunii Europe-
ne nu a stat indiferenta si prin Strategia Nationald
de Dezvoltare (SND) ,Moldova 2020” aprobati
de Parlamentul Republicii Moldova prin Legea
nr.166 din 11.07.2012, s-a obligat sa depuna toa-
te eforturile necesare pentru asigurarea tranzitiei
spre o dezvoltare economici verde, care promo-
veaza principiile dezvoltarii durabile §i contribuie
la reducerea sariciei, inclusiv prin asigurarea unei
guverndri mai bune in domeniul dezvoltarii dura-
bile, prin integrarea si fortificarea aspectelor pro-
tectiei mediului in toate domeniile de dezvoltare
social-economici a tarii.

Insa domeniul protectiei mediului nu a fost
printre prioritatile Guvernului Republicii Mol-
dova si nu s-a regasit in SND ,Moldova 2020”.
Analiza priorititilor de dezvoltare economici in-

ity of the water oriented towards the prevention,
diminution and monitoring of substantial eco-
logical effects.

An important place in the politics of the
state must occupy the solution of environmental
problems, fact confirmed by art. 37 of the Con-
stitution of the Republic of Moldova [4], which
guarantees the right of every citizen to a healthy
environment.

This constitutional right is the foundation
of the political-legal framework, from which the
strategic directions in the field of environmental
protection, the sustainable use of natural resourc-
es, the guarantee of ecological security and the in-
tegration of the environmental protection aspects
in the sectoral policies start.

Similarly, the Constitution of the Repub-
lic of Moldova establishes in art. 34 paragraph
(1) that ,the right of the person to have access to
any information of public interest cannot be re-
stricted”. And art. 37 paragraph (4) of the Consti-
tution of the Republic of Moldova specifies that
natural and legal persons are liable for damages
due to the health and damage of a person as a re-
sult of ecological contraventions. Which causes
us to disagree with the end of this content, be-
cause these people must be held responsible for
causing damages as a result of ecological crimes.
All this said we consider that they must be con-
sidered in the most serious way by the legislator
of the Republic of Moldova.

The leadership of the Republic of Mol-
dova regarding the improvement of the national
legislation in order to harmonize it with the law
of the European Union was not indifferent also
by the National Development Strategy (SND)
»Moldova 2020” approved by the Parliament
of the Republic of Moldova by Law no.166 of
11.07.2012, it was obliged to make every effort to
ensure the transition to green economic develop-
ment, which promotes sustainable development
principles and contributes to poverty reduction,
including by ensuring better governance in the
field of sustainable development, by integrating
and strengthening environmental protection is-
sues in all areas of social development -economic
of the country.

However, the field of environmental pro-



cluse in SND ,Moldova 2020” a constatat ca doar
prioritatile ,Investitii publice in infrastructura de
drumuri nationale si locale” si ,Diminuarea con-
sumului de energie prin sporirea eficientei ener-
getice” reflectd anumite aspecte legate de mediu
ce tin de emisiile de substante nocive de la consu-
mul carburantilor si de emisiile de gaze cu efect de
serd, in cazul pierderilor de energie termica.

Printr-o analiza la nivelul ariilor de poli-
tici, Cancelaria de Stat, cu suportul ONU, releva
ca cele mai mari discrepante se atestd pentru do-
meniul de politici ,Mediu” (Agenda 2030 pentru
Dezvoltare Durabild 6, 7, 13, 15 si 15), care sunt
reflectate destul de slab in SND ,,Moldova 2020
- 85% si, respectiv, 78% din tinte nu sunt corelate
cu SND [21].

La momentul actual unicul document ori-
entat spre asigurarea calititii apelor este Strategia
de mediu pentru anii 2014-2023 [11], care pre-
vede o transpunere mai complexa a prevederilor
directivelor Uniunii Europene de mediu, unde ca
urmare vor fi elaborate proiecte de legi speciale ca
legea cu privire la apa potabild; imbunatitirea ca-
litatii a cel putin 50% din apele de suprafatd prin
implementarea sistemului de management al ba-
zinelor hidrografice; asigurarea accesului, pana in
anul 2023, a circa 80% din populatie la sisteme si
servicii sigure de alimentare cu api si a circa 65 %
la sisteme si servicii de canalizare. Viziunea strate-
gicd a documentului de politica in domeniul me-
diului este asigurarea unei protectii durabile a me-
diului prin dezvoltarea unui cadru institutional si
de politici eficiente in domeniu.

Bazele politicii de mediu la etapa de tran-
zitie la economia de piata au fost puse de Legea
privind protectia mediului inconjuritor, nr.1515-
X1I din 16.06.1993 [15]. Aceasti lege vizeazi in
mod direct securitatea ecologici a populatiei, uti-
lizarea rationali a resurselor naturale, precum si
conservarea naturii §i protectia mediului.

Legea apelor, nr.272 din 23.12.2011, are
drept obiective gestionarea si protectia apelor
de suprafati si a celor subterane, inclusiv misu-
rile de prevenire si de combatere a inundatiilor, a
eroziunii si masurile de contracarare a secetei si a
desertificarii si activitatile care au impact asupra
apelor de suprafati si a celor subterane, inclusiv
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tection was not among the priorities of the Gov-
ernment of the Republic of Moldova and was not
found in the ,Moldova 2020” NDS. The analysis
of the economic development priorities included
in the ,Moldova 2020” NSD found that only the
priorities ,Public investments in the infrastruc-
ture of national and local roads” and ,Reduction
of energy consumption by increasing energy effi-
ciency” reflect certain environmental issues relat-
ed to the emissions of energy harmful substances
from fuel consumption and greenhouse gas emis-
sions, in case of heat losses.

Through an analysis at the level of the pol-
icy areas, the State Chancellery, with the support
of the UN, reveals that the biggest discrepancies
are attested to the ,Environment” policy area
(Agenda 2030 for Sustainable Development 6, 7,
13, 15 and 15), which are quite poorly reflected in
the SND ,Moldova 2020” - 85% and 78% of the
targets are not correlated with SND [21].

At present, the only document focused on
water quality assurance is the Environmental Strat-
egy for the years 2014-2023 [11], which provides
for a more complex transposition of the provisions
of the European Union environmental directives,
where as a result special draft laws such as the law
with regarding drinking water; improving the qual-
ity of at least S50% of surface waters by implement-
ing the river basin management system; ensuring
the access, until 2023, of about 80% of the popula-
tion to safe water supply systems and services and
about 65% to sewage systems and services. The
strategic vision of the environmental policy docu-
ment is to ensure sustainable environmental pro-
tection by developing an institutional framework
and effective policies in the field.

The bases of the environmental policy at
the transition stage to the market economy were
set by the Law on environmental protection, no.
1515-XII of 16.06.1993 [15]. This law directly
concerns the ecological safety of the population,
the rational use of natural resources, as well as the
conservation of nature and the protection of the
environment.

The Water Law, no. 272 of 23.12.2011,
aims at the management and protection of sur-
face and groundwater, including measures to pre-
vent and combat floods, erosion and measures
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captarea si folosinta apei, deversarea apelor uzate
si a poluantilor, alte activitati care ar putea diuna
calititii apelor [19].

In Legea cu privire la resursele naturale,
nr.1102 din 06.02.1997, sunt stabilite principiile
de bazi ale gestiunii resurselor naturale prin acti-
vitate de reglementare, evidenti si control al utili-
zarii §i reproducerii lor. Printre principiile de baza
sunt stipulate: asigurarea unei folosiri durabile
(ce nu duce la degradare) a acestora; prevenirea
efectelor negative ale activitatii economice asupra
resurselor naturale [16].

Legea cu privire la activitatea hidromete-
orologica, nr.1536-XIII din 25.02.1998, prevede
sarcinile Serviciului Hidrometeorologic de Stat,
care este institutia abilitata la nivel national. Prin
intermediul acestei institutii la nivel national
acesta efectueaza tinerea, in comun cu organele
interesate ale ministerelor §i departamentelor, a
evidentei de stataresurselor acvatice potrivit in-
dicilor cantitativi si calitativi si utilizarea acesto-
ra conform unui sistem unic, tinerea cadastrului
apelor [18].

Noua lege privind calitatea apei potabile,
nr.182 din 19 decembrie 2019, are drept obiectiv
protectia sinitatii umane impotriva efectelor ne-
faste ale contaminarii apei potabile prin asigura-
rea inofensivitatii §i puritatii acesteia i stabileste
cadrul legal privind calitatea apei potabile, pre-
cum §i masurile din partea autoritatilor responsa-
bile pentru asigurarea conformitatii calitatii apei
potabile [20].

Problema protectiei mediului incon-
juritor in Republica Moldova este asiguratd
atat la nivel legislativ-normativ, cit si la nivel
institutional satisficitor. Dupa mai multe refor-
mari institutionale controlul ecologic de stat re-
vine in totalitate Inspectoratului pentru Protectia
Mediului, care este institutia publica de nivel
national cu structuri desconcentrate in teritoriu
in conformitate cu divizarea teritorial-administra-
tiva a tarii. Dupa reforma institutionald a Inspec-
toratului, care a modificat structura §i cimpul de
atributii, activitatea s-a axat mai mult pe inspecta-
re si control ecologic. Inspectoratul, incepand cu
1S octombrie 2018 activeazi conform Hotarérii
Guvernului nr. 548 din 13.06.2018 cu privire la

to counter drought and desertification and their
activities. impact on surface and groundwater,
including water capture and utilization, wastewa-
ter and pollutant discharge, other activities that
could adversely affect water quality [19].

In the Law on natural resources, no 1102
0f06.02.1997, the basic principles of the manage-
ment of natural resources are established through
activity of regulation, records and control of their
use and reproduction. Among the basic principles
are stipulated: ensuring a sustainable use (which
does not lead to degradation); the prevention of
the negative effects of the economic activity on
the natural resources [16].

The law on hydrometeorological activity,
no. 1536-XIII of 25.02.1998, stipulates the tasks
of the State Hydrometeorological Service, which
is the nationally authorized institution. Through
this institution at national level, it carries out, to-
gether with the interested bodies of the ministries
and departments, the state record of the aquatic
resources according to the quantitative and quali-
tative indices and their use according to a unique
system, the keeping of the water cadastre [18].

The new law on drinking water quality,
n0.182 of December 19,2019, aims to protect hu-
man health against the adverse effects of drinking
water contamination by ensuring its harmlessness
and purity and establishes the legal framework for
drinking water quality, as well as the measures by
the responsible authorities to ensure the confor-
mity of the quality of the drinking water [20].

The problem of environmental protection
in the Republic of Moldova is ensured both at the
legislative-normative level and at a satisfactory
institutional level. After several institutional re-
forms, the ecological control of the state is entirely
the responsibility of the Inspectorate for Environ-
mental Protection, which is the public institution
of national level with structures deconcentrated
in the territory according to the territorial-admin-
istrative division of the country. After the institu-
tional reform of the Inspectorate, which changed
the structure and the field of attributions, the ac-
tivity focused more on ecological inspection and
control. The Inspectorate, starting with October
1S, 2018, activates according to the Government
Decision no. 548 of 13.06.2018 regarding the or-



organizarea si functionarea Inspectoratului pen-
tru Protectia Mediului (IPM) ce se axeazi mai
mult pe inspectare si control ecologic.

Conform acestui act normativ din
atributiile Inspectoratului au decizut expertiza
ecologica de stat a activitatilor economice pre-
conizate, reglementarea si autorizarea utilizarii
resurselor naturale, astfel, eliberarea actelor per-
misive a trecut la Agentia de Mediu nou-creata.
Inspectoratul pe viitor va efectua inspectarea si
controlul ecologic de stat la toate componentele
de mediu - aer, ap3, flord, fauna, resurse minerale,
gestiunea deseurilor. Astfel, IPM va fi principa-
lul subiect al dreptului ecologic, care va constata
si va examina contraventiile de mediu, va aplica
sanctiunile de mediu si calcula prejudiciul cauzat.

In urma acestei analize este clar ci mo-
dernizarea politicii i legislatiei in domeniul asi-
gurarii calitatii apelor va prezenta o provocare
majora pentru Republica Moldova.

In general, documentele generale de poli-
tici de dezvoltare a sectoarelor-cheie a economiei
nationale duc lipsd de prioritizare a actiunilor si
sunt putin orientate spre ameliorarea mediului,
documentele de politici nu stabilesc tinte cuanti-
ficabile de asigurare a calitatii apelor.

Domeniul protectiei mediului nu a fost
printre priorititile guvernelor din Republica Mol-
dova si nu s-a regisit in Strategia Nationald de Dez-
voltare ,Moldova 2020”. In rezultat, au fost alocate
resurse bugetare modeste pentru crearea infras-
tructurii de mediu. In acelasi timp, legislatia de
mediu era promovati cu dificultate sau modificata
la nivel de Guvern si Parlament, dar nu in favoarea
protectiei mediului, ci pentru protectia intereselor
unor reprezentanti din sectorul de afaceri.

Chiar in

mentionat cd asigurarea unei cregteri economice

continutul = strategiei este
calitative prin eliminarea constrangerilor critice
si reducerea sariciei reprezinta efecte scontate pe
termen scurt. Pe termen mediu si lung, preocupa-
rea fundamentala a autoritatilor tine de promova-
rea bunistarii — un concept care inglobeazi diferi-
te aspecte ale dezvoltrii, printre care se numara si
sandtatea publici, securitatea personald, accesul
la culturi si, nu in ultimul rind, un mediu ambiant
curat.
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ganization and functioning of the Inspectorate for
Environmental Protection (IPM) which focuses
more on ecological inspection and control.

According to this normative act from the
attributions of the Inspectorate, the ecological
state expertise of the expected economic activities,
the regulation and the authorization of the use of
natural resources have decreased, thus, the issuing
of permissive acts has passed to the newly created
Environmental Agency. The future inspectorate
will carry out state ecological inspection and con-
trol on all environmental components - air, water,
flora, fauna, mineral resources, waste management.
Thus, IPM will be the main subject of the ecologi-
cal law, which will find and examine the environ-
mental contraventions, apply the environmental
sanctions and calculate the damage caused.

Following this analysis, it is clear that the
modernization of the water quality policy and
legislation will present a major challenge for the
Republic of Moldova.

In general, the general documents of poli-
cies for the development of the key sectors of the
national economy lack prioritization of the actions
and are little oriented towards improving the envi-
ronment, the policy documents do not set quantifi-
able targets for water quality assurance.

The field of environmental protection was
not among the priorities of the governments of
the Republic of Moldova and was not found in
the National Development Strategy ,Moldova
2020”. As a result, modest budgetary resources
have been allocated for the creation of environ-
mental infrastructure. At the same time, the en-
vironmental legislation was promoted with diffi-
culty or modified at the level of Government and
Parliament, but not in favor of environmental
protection, but for the protection of the interests
of some representatives of the business sector.

Even in the content of the strategy it is
mentioned that ensuring a qualitative economic
growth by eliminating the critical constraints and
reducing poverty represent short-term effects. In
the medium and long term, the fundamental con-
cern of the authorities is to promote well-being -
a concept that encompasses different aspects of
development, including public health, personal
security, access to culture and, last but not least,
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Este cunoscut faptul c3, in lipsa unui efort
sustinut, cresterea economica are un impact ne-
gativ asupra mediului drept urmare a sporirii po-
ludrii industriale si a cresterii consumului. Regle-
mentirile care au menirea si contracareze acest
efect sunt tratate de catre mediul de afaceri drept
0 povari excesiva. Ins, la nivelul politicilor natio-
nale, caracterul durabil al cresterii economice este
important in egald masura.

In aceasti ordine de idei, viziunea strate-
gicd a Guvernului pe termen mediu §i lung este
reconcilierea intre necesitatea de dezvoltare eco-
nomici accelerata i protectia mediului in confor-
mitate cu standardele europene. Acest lucru va
avea loc prin: (i) atingerea unei rate de dezvoltare
economica care si permita finantarea crescinda
a misurilor de protectie a mediului si (ii) regle-
mentarea echilibrati a mediului de afaceri, atat
din punctul de vedere al impactului economic,
cat si din punctul de vedere al impactului asupra
mediului [23].

Toate aceste strategii au intimpinat si in-
tampina dificultiti semnificative in realizarea lor.
Motivul fundamental care determina o atare stare
de lucruri, cdnd cele mai importante documen-
te de dezvoltare ramurald rimén a fi fard impact
pentru tard, consti in lipsa de studii de fundamen-
tare a obiectivelor formulate in aceste documen-
te de politici. Dupa parerea noastra, obiectivele
stabilite sunt mai degrabd doleante, intrucit nu
au in spate justificiri financiare si organizatorice
privind impactul social, tehnico-economic, capa-
citatea de a investi etc.

Asa cum am mentionat mai sus, Republi-
ca Moldova, aflatd in proces de negociere a acor-
dului de asociere cu Uniunea Europeani (UE),
si-a asumat o serie de angajamente in mai multe
domenii pe baza alinierii legislatiei si standardelor
nationale la legislatia si standardele comunitare.
Elaborarea si implementarea cu succes a Strate-
giei de alimentare cu api si sanitatie (2014-2028)
[10] plaseazi serviciile publice de alimentare cu
apa si sanitatie in sfera activititilor de interes eco-
nomic general, asa cum sunt ele definite in Carta
Verde a UE si incearci si alinieze aceste servicii la
conceptul european.

Necesitatea elaboririi unei strategii noi,

a clean environment.

It is known that, in the absence of a sus-
tained effort, economic growth has a negative im-
pact on the environment as a result of increased
industrial pollution and increased consumption.
Regulations that are designed to counteract this
effect are treated by the business environment as
an excessive burden. But at the level of national
policies, the sustainability of economic growth is
equally important.

In this sense, the strategic vision of the
Government in the medium and long term is
the reconciliation between the need for acceler-
ated economic development and the protection
of the environment in accordance with European
standards. This will be achieved by: (i) achieving
an economic development rate that allows for in-
creasing financing of environmental protection
measures and (ii) balanced regulation of the busi-
ness environment, both from the point of view of
economic impact and from the point of view of
the environmental impact [23].

All of these strategies have encountered
significant difficulties in achieving them. The
fundamental reason that determines such a state
of affairs, when the most important documents
of branch development remain without impact
for the country, is the lack of studies to substan-
tiate the objectives formulated in these policy
documents. In our opinion, the objectives set are
rather desires, as they do not have financial and
organizational justifications for the social, techni-
cal-economic impact, the ability to invest, etc.

As mentioned above, the Republic of Mol-
dova, which is in the process of negotiating the
association agreement with the European Union
(EU), has made a number of commitments in
several areas based on aligning national legisla-
tion and standards with EU legislation and stan-
dards. Successful development and implementa-
tion of the Water Supply and Sanitation Strategy
(2014-2028) [10] places the public water supply
and sanitation services in the sphere of activities
of general economic interest, as defined in the EU
Green Charter and tries to align these services
with the European concept.

The need to develop a new strategy, aligned
with the current requirements of the company



aliniata la cerintele actuale ale societatii si la legis-
latia comunitar3, a decurs din analiza i evaluarea
rezultatelor obtinute la implementarea Strategiei
privind aprovizionarea cu apa si canalizarea lo-
calitatilor din Republica Moldova, aprobata prin
Hotararea Guvernului nr.662 din 13 iunie 2007,
Programului de alimentare cu api si de canaliza-
re a localitatilor din Republica Moldova pani in
anul 2015, aprobat prin Hotararea Guvernului nr.
1406 din 30 decembrie 2005, si Programului Na-
tional ,Satul Moldovenesc”.

Strategia de alimentare cu apa si sanitatie
s-a bazat pe documente-cheie, aprobate la nivel
national, cum sunt Obiectivele de Dezvoltare ale
Mileniului; Conceptia politicii de mediu, apro-
bata prin Hotararea Parlamentului nr.60S din 2
noiembrie 2001; Programul National de asigura-
re a securitatii ecologice pentru anii 2007-2015,
aprobat prin Hotdrarea Guvernului nr. 304 din
17 martie 2007; Strategia nationald de dezvoltare
regionald pentru anii 2013-201S, aprobata prin
Hotararea Guvernului nr.685 din 4 septembrie
2013; Indicatorii-tintd si termenele de imple-
mentare din cadrul Protocolului Apa si Sinita-
tea, aprobati prin Ordinul comun al ministrului
Sanatatii si ministrului Mediului nr.17/11S din
19 februarie 2010).

In opinia noastri, Republica Moldova
isi respectd angajamentele privind armonizarea
legislatiei nationale la legislatia comunitard in
conformitate cu Acordul de Asociere, dupa care
va implementa si monitoriza conventiile interna-
tionale ratificate cu relevantd pentru domeniul
alimentarii cu apa si sanitatiei.

Pentru a stimula domeniul alimentirii
cu apa si sanitatiei, accentul in imbunatatirea ca-
drului de reglementare va fi pus pe armonizarea
Directivei Cadru Apa 2000/60/CE, Directivei
91/271/CEE cu privire la tratarea apei uzate
urbane si Directivei 98/83/CE privind calitatea
apei destinati consumului uman, prin elabora-
rea si adoptarea prezentei Strategii, legii privind
serviciile publice de alimentare cu api si sanitatie,
actelor secundare la Legea Apelor nr.272 din 23
decembrie 2011 si altor acte legislative.

Standardele si normele tehnice din dome-
niul alimentirii cu apa si sanitatiei vor fi revizuite,
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and to the Community legislation, resulted from
the analysis and evaluation of the results obtained
when implementing the Strategy on water supply
and sewerage in the Republic of Moldova, ap-
proved by Government Decision no. 662 of June
13,2007, To the water supply and sewerage pro-
gram of the localities in the Republic of Moldova
until 2018S, approved by the Government Deci-
sion no. 1406 from December 30, 2005, and to
the National Program “The Moldovan Village”.

The strategy of water supply and sanitation
was based on key documents, approved at national
level, such as the Millennium Development Goals;
The concept of the environmental policy, approved
by the Parliament Decision no. 605 of November
2, 2001; The National Program for the assurance
of ecological security for the years 2007-2015, ap-
proved by Government Decision no. 304 of March
17, 2007; The national strategy for regional de-
velopment for the years 2013-2015, approved by
the Government Decision no.685 of September
4, 2013; Target indicators and implementation
deadlines within the Water and Health Protocol,
approved by the Joint Order of the Minister of
Health and the Minister of the Environment no.
17/115 of 19 February 2010).

In our opinion, the Republic of Moldova
respects its commitments regarding the harmoni-
zation of the national legislation with the Com-
munity legislation in accordance with the Asso-
ciation Agreement, after which it will implement
and monitor the international conventions rati-
fied with relevance for the field of water supply
and sanitation.

In order to stimulate the field of water sup-
ply and sanitation, the focus on improving the
regulatory framework will be placed on the har-
monization of the Water Framework Directive
2000/60 / EC, the Directive 91/271 / EEC on
the treatment of urban waste water and the Di-
rective 98/83 / EC regarding the quality of water
intended for human consumption, by elaborat-
ing and adopting the present Strategy, the law on
public water supply and sanitation services, the
secondary acts to the Water Law no. 272 of De-
cember 23, 2011 and other legislative acts.

The standards and technical norms in the
field of water supply and sanitation will be re-
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adaptate si actualizate pentru a asigura abordari
imbunitatite pentru proiectarea, constructia si
operarea infrastructurii sectorului alimentare cu
apa si sanitatie, a serviciilor si echipamentelor din
domeniile identificate ca fiind critice prin genera-
rea unor costuri inutile.

Constatam cu satisfactie ca in Republica
Moldova s-a reusit o colaborare fructuoasi din-
tre Ministerul Sanatatii si Ministerul Mediului in
domeniul implementarii in Republica Moldova a
Protocolului privind Apa si Sanitatea al Conven-
tiei privind protectia si utilizarea cursurilor de apa
transfrontaliere si a lacurilor internationale (Hel-
sinki, 17 martie 1992), la care tara noastra este
parte din anul 2005. Protocolul privind Apa si Sa-
nitatea este primul Acord International adoptat,
in special, pentru atingerea unui nivel adecvat de
alimentare cu apa potabild sigura si sanitatie im-
bunatatita pentru toti si pentru protectia eficienta
a resurselor de ap, folosite ca surse de apa pota-
bila.

In cei 11 ani de colaborare a acestor mi-
nistere in cadrul Protocolului au fost atragi multi
parteneri de incredere, atit de nivel international,
precum: Comisia Economica pentru Europa a Or-
ganizatiei Natiunilor Unite, Organizatia Mondiali
a Sanatatii/ Biroul regional pentru Europa, Agen-
tia Elvetiana pentru Cooperare si Dezvoltare etc.,
cat si de nivel national: autorititi publice centrale
silocale, institutii §i operatori, care presteaza servi-
cii de alimentare cu api si de canalizare, organiza-
tii neguvernamentale din domeniu, savanti si pu-
blicul larg, care au contribuit la dezvoltarea unei
ambiante favorabile dintre cele doud domenii
importante pe care se sprijind Protocolul — Apa si
Sanitatea. In urma acestei colaboriri a fost elabo-
rat si aprobat, prin Hotararea Guvernului nr.1063
din 16 septembrie 2016, primul Program Natio-
nal pentru implementarea Protocolului privind
Apa §i Sanatatea in Republica Moldova pentru
anii 2016-20285, cu Planul de Actiuni si tintele na-
tionale la Protocol [12].

Suntem convinsi ci aprobarea acestui
Program de catre Guvernul Republicii Moldova
va mobiliza, cu sigurantd, responsabilii pentru re-
alizarea obiectivelor stabilite, ca si depuna efor-
turi pentru consolidarea sistemelor de sinitate,

vised, adapted and updated to ensure improved
approaches for the design, construction and op-
eration of the infrastructure of the water supply
and sanitation sector, of the services and equip-
ment in the areas identified as critical by generat-
ing some unnecessary costs.

We find with satisfaction that in the Re-
public of Moldova a successful collaboration be-
tween the Ministry of Health and the Ministry of
the Environment has been achieved in the field of
implementation in the Republic of Moldova of
the Protocol on Water and Health of the Conven-
tion on the protection and use of transboundary
watercourses and international lakes (Helsinki,
March 17, 1992 ), to which our country is part of
2005. The Protocol on Water and Health is the
first International Agreement adopted, in particu-
lar, to achieve an adequate level of safe drinking
water supply and improved sanitation for all and
for the efficient protection of water resources,
used as sources of drinking water.

In the 11 years of collaboration of these
ministries under the Protocol, many trusted part-
ners have been attracted, both internationally,
such as: the Economic Commission for Europe
of the United Nations, the World Health Organi-
zation / the Regional Office for Europe, the Swiss
Agency for Cooperation. and Development etc.,
as well as at national level: central and local public
authorities, institutions and operators, providing
water supply and sewerage services, non-govern-
mental organizations in the field, scientists and
the general public, who have contributed to the
development a favorable atmosphere between
the two important areas on which the Protocol -
Water and Health is supported. As a result of this
collaboration, the first National Program for the
Implementation of the Protocol on Water and
Health in the Republic of Moldova for the years
2016-202S was elaborated and approved by the
Government Decision no. 1063, with Action Plan
and national targets for the Protocol [ 12].

We are convinced that the approval of this
Program by the Government of the Republic of
Moldova will certainly mobilize those respon-
sible for achieving the set objectives, to make ef-
forts to strengthen the health systems, impossible
without a safe water for drinking, to improve the



imposibili fird o apa sigurd pentru baut, imbuna-
tatirea gestiondrii resurselor de apa si calitatii ser-
viciilor de alimentare cu apa si sanitatie, abordarii
viitoarelor riscuri pentru sinitate.

Pentru a facilita elaborarea indicatori-
lor-tintd de catre partile la Protocol, Organizatia
Mondiala a Sanatatii si CEE a ONU au adop-
tat Ghidul privind stabilirea indicatorilor-tint3,
evaluarea progresului si raportare (nr. ECE/
MP.WH/S EUDHP1003944/4.2/2/1 UNECE
si OMS/EURO, 2010), care stabileste 20 de do-
menii ale Protocolului privind elaborarea indica-
torilor-tinta.

In conformitate cu articolul 6 al Proto-
colului, in Rebublica Moldova au fost aprobati
indicatori-tinta §i termene de control pentru 20
de domenii ale Protocolului, prin Ordinul comun
al Ministerului Mediului si Ministerului Sanatatii
nr.91/704 din 20 octombrie 2010.

Pentru revizuirea indicatorilor-tinta si
stabilirea unor noi termene de control privind re-
alizarea acestora, a fost evaluati legislatia nationa-
la existenta si politicile, strategiile si programele
privind gestionarea resurselor de apa, alimentarea
cu apa si sanitatie i alte aspecte legate de aceste
probleme.

Astfel, sectorul apa si sanitatie are o insu-
ficienta a cadrului normativ si standarde confor-
me celor ale Uniunii Europene, inclusiv pentru
sistemele mici din mediul rural. Acest sector ac-
tualmente se bazeaza in mare parte pe norme si
reguli in constructii (NRC, SNiP si standarde de
stat STAS, GOST), care au fost elaborate si apli-
cate in fosta Uniune Sovieticd. Aceste acte sunt
depasite si conduc la investitii capitale §i costuri
operationale majorate, infrastructura devine su-
pradimensionata.

Necesita restructurare si orientare spre
standardele UE mecanismul de planificare, pro-
iectare, constructie, expertizare, control si exploa-
tare a infrastructurii de api si canalizare. Normele
existente pentru proiectare includ prevederi co-
mune pentru zonele urbane si rurale, supradi-
mensionarea sistemelor rurale, cerintele inalte
fata de debitele antiincendiare §i volumele de in-
magazinare a apei. Unele tehnologii moderne de
tratare/ epurare a apelor uzate nu sunt prevazute
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management of water resources and the quality of
services. of water supply and sanitation, address-
ing future health risks.

In order to facilitate the development of
the target indicators by the parties to the Pro-
tocol, the World Health Organization and the
UNEC have adopted the Guidance on setting the
target indicators, assessing progress and report-
ing (no. ECE / MP.WH / S EUDHP1003944 /
4.2 /2 /1 UNECE and WHO / EURO, 2010),
which establishes 20 areas of the Protocol regard-
ing the elaboration of the target indicators.

In accordance with Article 6 of the Pro-
tocol, target indicators and control terms for 20
areas of the Protocol have been approved in the
Republic of Moldova, by the joint Order of the
Ministry of Environment and the Ministry of
Health no.91 / 704 of October 20, 2010.

For the review of the target indicators and
the establishment of new control terms regarding
their achievement, the existing national legisla-
tion and policies, strategies and programs regard-
ing water resources management, water supply
and sanitation and other issues related to these
issues were evaluated.

Thus, the water and sanitation sector has an
insufficient normative framework and standards
conforming to the European Union, including for
small rural systems. This sector is currently largely
based on norms and rules in construction (NRC,
SNiP and state standards STAS, GOST), which
were developed and applied in the former Soviet
Union. These documents are outdated and lead
to increased capital investments and operational
costs, the infrastructure becomes oversized.

Requires restructuring and orientation to
EU standards the mechanism of planning, design,
construction, expertise, control and operation of
water and sewerage infrastructure.

Existing design norms include common
provisions for urban and rural areas, oversizing ru-
ral systems being high requirements for firefight-
ing and water storage volumes. Some modern
wastewater treatment / treatment technologies
are not provided by the existing norms, creating
an obstacle in their implementation (for example,
wastewater treatment plants such as built-up wet-
lands (ZUC), Ecosan-type toilets, etc.).
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de normele existente, creind un obstacol in im-
plementarea acestora (de exemplu, statii de epu-
rare a apelor uzate de tip zone umede construite
(ZUC), toalete de tip Ecosan etc.).

Acquis-ul Uniunii Europene in domeniul
apei este partial armonizat prin adoptarea Legii
apelor nr. 272 din decembrie 2011. Aproximarea
insuficientd a legislatiei nationale la cea europea-
na este conditionata de lipsa experientei in acest
domeniu si lipsa de resurse financiare pentru a
pregiti baza implementarii actelor normative
armonizate. Pentru imbunatatirea cadrului de
reglementare este necesard aproximarea directi-
velor Uniunii Europene din domeniul apelor: 1)
Directiva-cadru 2000/60/EC de stabilire a unui
cadru de politicd comunitara in domeniul apei;
2) Directiva 91/271/EEC privind epurarea ape-
lor uzate urbane; 3) Directiva 98/83/CE privind
calitatea apei destinate consumului uman; 4) Di-
rectiva 91/676/CEE privind protectia apelor im-
potriva poludrii cu nitrati proveniti din surse agri-
cole; 5) Directiva 2007/60/CE privind evaluarea
si gestionarea riscurilor de inundatii.

Subliniem ca recenta lege privind calita-
tea apei potabile, nr.182 din 19 decembrie 2019
stabileste cadrul legal privind calitatea apei pota-
bile, precum §i masurile din partea autoritatilor
responsabile pentru asigurarea conformitatii
calitatii apei potabile [20]. Este o lege binevenits,
insd ne permitem si spunem ca pe langi celelalte
legi ce reglementeazi protejarea apelor, calitatii
lor nu este respectata sau nu este luata in serios de
autoritatile responsabile.

Sistemul institutional national existent
nu este unul integrat, fiind caracterizat prin coo-
perarea proasta intre autoritatile si institutiile pu-
blice cu competente in domeniul de gestionare a
calitatii apelor si nu asigura solutionarea in mod
organizat §i unitar a problemelor din domeniu.
Masurile intreprinse in vederea prevenirii riscuri-
lor si atenuarii efectelor poludrii apelor de multe
ori sunt ineficiente.

Nu sunt delimitate strict competentele de
control si autorizare in domeniul aferent in vede-
rea excluderii unui potential conflict de interese,
dar §i concentrarii tuturor atributiilor din dome-
niu in cadrul unei singure autoritati.

The acquis of the European Union in the field
of water is partially harmonized by the adoption
of the Water Law no. 272 of December 2011. The
insufficient approximation of the national legisla-
tion to the European one is conditioned by the lack
of experience in this field and the lack of financial
resources to prepare the basis for the implementa-
tion of the harmonized normative acts. In order to
improve the regulatory framework it is necessary to
approximate the European Union directives in the
field of water: 1) Framework Directive 2000/60 /
EC establishing a Community water policy frame-
work; 2) Directive 91/271 / EEC on urban waste
water treatment; 3) Directive 98/83 / EC on the
quality of water intended for human consumption;
4) Directive 91/676 / EEC on the protection of wa-
ters against pollution with nitrates from agricultural
sources; 5) Directive 2007/60 / EC on flood risk as-
sessment and management.

We emphasize that the recent law on drink-
ing water quality, no.182 of December 19, 2019
establishes the legal framework regarding the
quality of drinking water, as well as the measures
by the authorities responsible for ensuring the
compliance of the drinking water quality [20]. It
is a welcome law, but let us say that, besides the
other laws regulating the protection of waters,
their quality is not respected or is not taken seri-
ously by the responsible authorities.

The existing national institutional system
is not an integrated one, being characterized by
poor cooperation between public authorities and
institutions with competences in the field of wa-
ter quality management and does not ensure the
organized and unitary solution of the problems in
the field. Measures to prevent risks and mitigate
the effects of water pollution are often ineffective.

The powers of control and authorization in
the related field are not strictly delimited in order
to exclude a potential conflict of interest, but also
to concentrate all the tasks in the field within a
single authority.

The Law on the payment for the environ-
mental pollution no. 1540 of 25.02.1998 [17], up-
dated during the course, establishes the pollution
payments, so that it does not provoke an obvious
interest in reducing the discharges of pollutants



Legea privind plata pentru poluarea me-
diului nr.1540 din 25.02.1998 [17], actualizati pe
parcurs, stabileste plitile de poluare, astfel incat
nu provoacd un interes evident §i pentru dimi-
nuarea deversarilor de poluanti cu ape reziduale
in obiective acvatice si sisteme de canalizare, in
rezervoare-receptoare, campuri de filtratie etc.
Taxele si alte instrumente economice pot oferi
stimulente pentru un comportament care prote-
jeaza sau imbunatiteste mediul ambiant i, tot-
odatd, descurajeazd actiunile cu impact negativ
asupra mediului.

Cu parere de rau, principalele instrumen-
te economice utilizate in tard pentru protectia
mediului se refera la amenzi si repararea preju-
diciul cauzat, acordarea de autorizatii §i drepturi
de practicare a unor activitati aferente valorificarii
resurselor naturale. Instrumentele nominalizate
sunt putin eficiente din cauza nivelurilor joase
ale acestora, precum si din motivul ca cadrul legal
nu presupune masuri drastice de constrangere ca
cele cu caracter penal in cazul neonoririi la timp
a obligatiilor pentru prejudiciul cauzat mediului
ambiant.

Posibilititile laboratoarelor din sistemul
Retelei Nationale de Observare si Control de La-
borator asupra contaminarii (poluarii) mediului
inconjuritor cu substante radioactive, otravitoa-
re, puternic toxice si agenti biologici (R.N.O.C.L)
[9] sunt reduse. Dotarea actuali a laboratoarelor
este insuficientd pentru asigurarea implementarii
eficiente a politicii din domeniul evaluarii §i ges-
tiondrii calitatii apelor in conformitate cu cerin-
tele conventiilor internationale la care Republica
Moldova este parte si cu standardele UE.

Actualmente, Republica Moldova dispu-
ne de un sistem informational ,Registrul national
al emisiilor si al transferului de poluanti” (SIA
RETP) [13] in scopul colectrii informatiilor pri-
vind emisiile de poluanti si transferul acestora, ce
reprezintd date sistematizate despre emisiile de
poluanti in aer, ap43, sol si sursele difuze precum si
transferurile de deseuri i poluanti din apele rezi-
duale in afara amplasamentului raportate de citre
operatorii industriali care desfigoara una sau mai
multe dintre activititi. Posesorul SIA ,RETP” este
autoritatea competenta — Ministerul Agriculturii,
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with waste water in aquatic objectives and sew-
age systems, in receiving tanks, filtration fields,
etc. Taxes and other economic instruments can
provide incentives for behavior that protects or en-
hances the environment and discourages actions
that have a negative impact on the environment.

Unfortunately, the main economic instru-
ments used in the country for environmental pro-
tection refer to fines and reparation for the dam-
age caused, granting authorizations and rights
to practice activities related to the recovery of
natural resources. The nominated instruments
are ineffective due to their low levels, as well as
because the legal framework does not involve
drastic measures of constraint such as those of a
criminal nature in case of non-timely compliance
with the obligations for the damage caused to the
environment.

The possibilities of the laboratories of the
National Laboratory Observation and Control
Network on the contamination (pollution) of
the environment with radioactive, poisonous,
highly toxic substances and biological agents
(RN.O.C.L) [9] are reduced. The current equip-
ment of the laboratories is insufficient to ensure
the efficient implementation of the policy in the
field of water quality assessment and manage-
ment in accordance with the requirements of the
international conventions to which the Republic
of Moldova is a party and with EU standards.

Currently, the Republic of Moldova has an
information system “National Registry of Emis-
sions and Transfer of Pollutants” (SIA RETP)
[13] in order to collect information on pollutant
emissions and their transfer, which represents
systematic data on emissions of air pollutants.
, water, soil and diffuse sources, as well as trans-
ters of waste and pollutants from off-site waste-
water reported by industrial operators carrying
out one or more activities. The owner of the STA
“RETP” is the competent authority - the Minis-
try of Agriculture, Regional Development and
the Environment (MADRM), and the holder is
the administrative authority with regulatory func-
tion in the field of the environment - the Environ-
mental Agency. This Regulation on the National
Register of Emissions and Transfer of Pollutants
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Dezvoltirii Regionale si Mediului (MADRM), iar
detinitorul este autoritatea administrativi cu functie
de reglementare in domeniul mediului - Agentia
de Mediu. Prezentul Regulament privind Registrul
national al emisiilor si transferul de poluanti transpu-
ne Regulamentul (CE) nr. 166/2006 al Parlamen-
tului European si al Consiliului din 18 ianuarie 2006
de instituire a unui registru European al emisiilor si
transferul de poluanti si de modificare a Directivelor
91/689/CEE si 96/61/CE ale Consiliului, publicat
in Jurnalul Oficial al Uniunii Europene L 33/1 din 4
februarie 2006.

Concluzii.

1. Este necesar de a revizui SND ,Moldo-
va 20207, chiar prelungi si de a stabili o sinergie
mai buna dintre obiectivele specifice, indicatorii
de monitorizare si viziunea strategica privind asi-
gurarea calitatii apelor, cu luarea in considerare
a obiectivului de creare a unui sistem integrat de
evaluare i gestionare a calititii apelor unde ca ur-
mare va fi imbunatatita calitatea a cel putin 50%
din apele de suprafatd prin implementarea siste-
mului de management al bazinelor hidrografice;
asigurarea accesului, pand in anul 2023, a circa
80% din populatie la sisteme si servicii sigure de
alimentare cu apa si a circa 65 % la sisteme si ser-
vicii de canalizare prevazut de Strategia de mediu
pentru anii 2014-2023.

2. Consideram ci necesiti a fi revizuita,
imbunatitita Strategia de alimentare cu apa si
sanitatie (2014-2028) deoarece nu prevede acti-
uni, caracteristici i indicatori in conformitate cu:

— amenintarile schimbirilor climatice asu-
pra resurselor de apa din Republica Moldova din
punctul de vedere atat al cantitatii, cit si al calitatii;

— disponibilitatea datelor din sectorul ali-
mentare cu apa si sanitatie, care au o importanta
vitald pentru luarea deciziilor informate de dez-
voltare a infrastructurii domeniului;

— politica in domeniul reglementarii tarife-
lor la apa i canalizare;

— managementul informatiilor in sectorul
alimentare cu apa si sanitatie, care actualmente este
compatibil cu cerintele initiativei e-Guvernare;

- necesitatea implicarii Guvernului in ca-
drul politic, juridic si institutional;

— estimarea impactului costurilor financia-

transposes Regulation (EC) no. 166/2006 of
the European Parliament and of the Council of
18 January 2006 establishing a European emis-
sions register and the transfer of pollutants and
amending Council Directives 91/689 / EEC and
96/61 / EC, published in the Official Journal of
the Union European L 33/1 of 4 February 2006.

Conclusions.

1. It is necessary to review the “Moldova
2020” NDS, even extend and establish a better
synergy between the specific objectives, the mon-
itoring indicators and the strategic vision regard-
ing water quality assurance, taking into account
the objective of creating an integrated system. as-
sessment and management of water quality where
as a result the quality of at least 50% of surface
water will be improved by implementing the river
basin management system; ensuring the access,
until 2023, of about 80% of the population to safe
water supply systems and services and about 65%
to sewage systems and services provided by the
Environmental Strategy for the years 2014-2023.

2. We consider that the Water Supply and
Sanitation Strategy (2014-2028) needs to be
revised, improved because it does not provide
actions, characteristics and indicators in accor-
dance with:

a) the threats of climate change on the wa-
ter resources of the Republic of Moldova in terms
of both quantity and quality;

b) the availability of data from the water
supply and sanitation sector, which are vitally
important for making informed decisions for the
development of the infrastructure of the field;

c) the policy in the field of regulating water
and sewerage tariffs;

d) information management in the water
and sanitation sector, which is currently compat-
ible with the requirements of the e-Government
initiative;

e) the need to involve the Government in
the political, legal and institutional framework;

f) estimating the impact of the financial
and non-financial costs related to the implemen-
tation of the Strategy;

g) the method and mechanisms for moni-
toring the Strategy, the expected results, the prog-



re si non-financiare aferente implementarii Stra-
tegiei;

- modalitatea §i mecanismele monitorizi-
rii Strategiei, rezultatele scontate, indicatorii de
progres, etapele de implementare si procedurile
de raportare.

3. Elaborarea mecanismelor de imple-
mentare a Legii nr.182 din 19 decembrie 2019
privind calitatea apei potabile prin adoptarea re-
gulamentelor, instructiunilor, ghidurilor etc.

4. Actualizarea Legii privind plata pentru
poluarea mediului prin revederea plitilor pentru
diminuarea emisiilor de poluanti in obiectivele
acvatice, sisteme de canalizare, ape reziduale etc.
Perfectionarea mecanismului de realizare a misu-
rilor de stimulare materiald si financiara a persoa-
nelor fizice si juridice care participi la procesul de
diminuare a poluirii apelor.

S.Revederea nivelului amenzilor si repara-
rii prejudiciului pentru poluarea apelor, pe directia
sporirii numarului de salarii minime ce urmeaza a fi
percepute pentru contraventiile respective.

6. Elaborarea si adoptarea amendamen-
telor in Codul contraventional i in Codul penal
pentru o serie de fapte prejudiciabile care nu sunt
prevazute in prezent, ca de exemplu incilcarea
prevederilor legii nr.182 din 19 decembrie 2019
privind calitatea apei potabile atrage raspunderea
materiald, civild, disciplinar, contraventionala
sau penald, dupa caz.

7. Modificarea art. 37 alin.(4) din Con-
stitutia Republicii Moldova unde se mentioneaza
ca persoanele fizice si juridice rispund pentru
daunele pricinuite sinitatii si avutului unei per-
soane ca urmare a unor contraventii ecologice.
Ceea ce ne face si nu fim de acord cu finalul aces-
tui continut, deoarece aceste persoane trebuie sa
raspunda pentru cauzarea de daune pricinuite ca
urmare §i a unor infractiuni ecologice.

8. Pentru a asigura o dezvoltare coerenta
si adecvata a investitiilor in domeniul alimentirii
cu apa si sanitatie este necesar de a intdri capaci-
tatea organului central al administratiei publice,
prin crearea unei unititi de coordonare §i moni-
torizare a proiectelor din domeniul alimentarii cu
apa i sanitatiei.

9. Resetarea sistemului institutional
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ress indicators, the implementation stages and
the reporting procedures.

3. Elaboration of the mechanisms for the
implementation of Law no.182 of December 19,
2019 on the quality of drinking water by adopting
regulations, instructions, guides, etc.

4. Updating the Law on payment for envi-
ronmental pollution by reviewing payments for
reducing pollutant emissions in aquatic objec-
tives, sewage systems, wastewater, etc. Improve-
ment of the mechanism for carrying out the mea-
sures of material and financial stimulation of the
natural and legal persons participating in the pro-
cess of diminishing the water pollution.

S. Review the level of fines and repair the
damage for water pollution, in the direction of
increasing the number of minimum wages to be
collected for the respective contraventions.

6. Elaboration and adoption of amend-
ments in the contraventional Code and in the
Criminal Code for a series of harmful facts that
are not currently foreseen, such as for example
the violation of the provisions of the law no.182
of December 19, 2019 regarding the quality of
drinking water attracts material, civil, disciplinary
liability , contraventional or criminal, as the case
may be.

7. Amendment of art. 37 paragraph (4)
of the Constitution of the Republic of Moldova
where it is specified that the natural and legal per-
sons are responsible for the damages due to the
health and damage of a person as a result of eco-
logical contraventions. Which causes us to dis-
agree with the end of this content, because these
people must be held responsible for causing dam-
ages as a result and of ecological crimes.

8. In order to ensure a coherent and ad-
equate development of investments in the field
of water supply and sanitation, it is necessary to
strengthen the capacity of the central body of
public administration, by creating a unit of coor-
dination and monitoring of projects in the field of
water supply and sanitation.

9. Reset the national institutional system
of emissions and transfer of pollutants in order
to collect information on pollutant emissions and
their transfer by excluding conflicts of compe-
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national al emisiilor si al transferului de poluanti
in scopul colectirii informatiilor privind emisiile
de poluanti si transferul acestora prin excluderea
conflictelor de competente, imbunitatirea con-
lucrarii si sincronizarea eficientd a reformelor
in cadrul autorititilor publice imputernicite cu
competente de evitare si combatere sau reducere
apoluantilor in apa. Acestea pot avea loc prin pre-
luarea de catre Agentia de mediu a SIARETP de
la MADRM, preluarea de citre Agentia de mediu
a Sistemului Informational ,,Autorizatia de mediu
pentru folosinta speciali a apei”.

Republica Moldova §i Uniunea Euro-
peand isi dezvolta si isi consolideazd cooperarea
in domeniul mediului inconjuritor, contribuind
astfel la obiectivul pe termen lung privind dez-
voltarea durabila si ecologizarea economiei. Se
prevede ci protectia sporita a mediului va aduce
beneficii cetitenilor i intreprinderilor din Re-
publica Moldova, inclusiv prin imbunatitirea
sanatatii publice, prin conservarea resurselor na-
turale, prin sporirea eficientei economice §i eco-
logice, prin integrarea mediului in alte domenii
de politica, precum si prin utilizarea de tehnologii
moderne, mai curate, care si contribuie la modele
de productie mai sustenabile.

Republica Moldova va intreprinde toate
eforturile necesare pentru asigurarea tranzitiei
spre o dezvoltare economici verde, care promo-
veaza principiile dezvoltarii durabile §i contribuie
la reducerea sariciei, inclusiv prin asigurarea unei
guverndri mai bune in domeniul dezvoltarii dura-
bile, prin integrarea si fortificarea aspectelor pro-
tectiei mediului in toate domeniile de dezvoltare
social-economici a tarii.

Un factor determinant pentru realizarea
cu succes a prioritatilor identificate il constituie
existenta unor institutii ale statului eficiente si
moderne. Accelerarea reformelor institutionale
si consolidarea capacitatilor autorititilor publice
vor viza fiecare prioritate identificati. Sporirea
calitatii serviciilor publice prin modernizare, cres-
terea transparentei si accesibilitatii acestora sunt
inerente procesului de implementare a strategii-
lor, programelor nationale etc.

tences, improving cooperation and efficient syn-
chronization of reforms within the public authori-
ties empowered with powers to avoid and combat
or reduce of pollutants in water. These can take
place through the taking over by the Environ-
mental Agency of SIA RETP from MADRM, by
the Environmental Agency taking over the Infor-
mation System “Environmental authorization for
the special use of water”.

The Republic of Moldova and the European
Union are developing and strengthening their co-
operation in the environment field, thus contrib-
uting to the long-term objective on sustainable
development and greening the economy. It is an-
ticipated that enhanced environmental protection
will benefit citizens and businesses in the Republic
of Moldova, including by improving public health,
by conserving natural resources, by increasing eco-
nomic and ecological efficiency, by integrating the
environment into other policy areas, and by using
technologies. modern, cleaner, contributing to
more sustainable production models.

The Republic of Moldova will make every
effort to ensure the transition to green economic
development, which promotes sustainable devel-
opment principles and contributes to poverty re-
duction, including by ensuring better governance
in the field of sustainable development, by inte-
grating and strengthening environmental protec-
tion issues in all areas of development. socio-eco-
nomic development of the country.

A decisive factor for the successful imple-
mentation of the identified priorities is the exis-
tence of efficient and modern state institutions.
Accelerating institutional reforms and strength-
ening the capacities of public authorities will
address each identified priority. Increasing the
quality of public services through modernization,
increasing transparency and accessibility are in-
herent in the process of implementing national
strategies, programs, etc.
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INVESTIGATIVE MEASURE “RE-
SEARCH OF THE DOMICILE AND/ OR
INSTALLATION IN IT OF THE DEVICES
THAT ENSURE THE SURVEILLANCE
AND RECORDING OF AUDIO AND
VIDEO, OF THOSE OF PHOTOGRA-
PHY AND FILMING”

Alexandru CICALA
PhD

N

In acest articol ne propunem si analizidm continu-
tul mdsurii speciale de investigatii ,,Cercetarea domi-
ciliului si/sau instalarea in el a aparatelor ce asigurd
supravegherea si inregistrarea audio sivideo, a celor de
Jotografiat si de filmat” prin prisma legislatiei Repu-
blicii Moldova si legislatiei altor state. Deseori, unica
posibilitate de aflare a adevirului intr-o cauzd penali
poate fi realizati prin aplicarea mdsurilor speciale de
investigatii de cdtre ofiterii de investigatii ai subdivizi-
unilor specializate previzute in art. 6 al Legii 59 pri-
vind activitatea speciald de investigatii.

Cuvinte-cheie: mdsura speciald de investigatie,
informatie, legendat, cifrat, secret, adevdr, domiciliu,
inviolabilitatea domiciliului, infractiune etc.

In this article we intend to analyze the content
of the special investigative measure “Research of the
domicile and / or installation in it of devices that
ensure surveillance and recording of audio and vid-
eo, photography and filming” in the light of the leg-
islation of the Republic of Moldova and other states.
Often, the only possibility of finding out the truth in
a criminal case can be achieved by applying special
investigative measures by the investigating officers of
the specialized subdivisions provided in Art. 6 of the
Law No. 59 on the special investigation activity.

Keywords: special investigative measure, infor-
mation, encoded, coded secret, truth, domicile, dom-
icile inviolability, offense, etc.

Introducere. Cunoagsterea adevarului in
faza de urmadrire penald deseori este posibil doar
in baza informatiilor obtinute in urma efectui-
rii masurilor speciale de investigatii. Informatiile
obtinute in baza misurilor speciale de investigatii
asigura cunoasterea evenimentelor care au avut
loc in trecut, celor care se afld in proces de prega-
tire sau se desfisoardin prezent, precum si celor
care datorita situatiei create pot sa survina in vii-
tor. Participantii la misurile speciale de investiga-
tii au posibilitatea sa urmareascd nemijlocit faptul
infractiunii, devenind martori oculari, in urma
cdrora pot sd depund ulterior declaratii in cadrul
procesului penal.

Determinarea adevirului prin aplicarea

Introduction. Knowing the truth in the
criminal investigation phase is often possible only
on the basis of information obtained from carry-
ing out of special investigative measures. The in-
formation obtained on the basis of special inves-
tigative measures ensures the identification of the
events that took place in the past, those that are
in the process of preparation or are currently tak-
ing place, as well as those that due to the created
situation may occur in the future. Participants in
special investigative measures have the opportu-
nity to directly monitor the fact of the crime, be-
coming eyewitnesses, after which they can subse-
quently testify in criminal proceedings.

Determining the truth by applying special
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masurilor speciale de investigatii ne permite si
obtinem raspuns la intrebarile: a fost comisi in-
fractiunea, care sunt circumstantele infractiunii
(locul, timpul, modalitatea sivarsirii etc.), eluci-
darea persoanelor implicate, determinarea nive-
lurilor de vinovitie a tuturor. Aceasta inseamni
ca concluziile pe toate aceste activititi trebuie sa
corespundi adevirului obiectiv.

Una din misurile speciale de investigatii
ce serveste ca un instrument important de aflare
a adevirului in cadrul unei infractiuni concrete
este ,Cercetarea domiciliului si/sau instalarea in
el a aparatelor ce asigura supravegherea si inregis-
trarea audio si video, a celor de fotografiat si de
filmat”.

Continut de baza. Prevederile art.18 al
Legii 59 privind activitatea speciali de investigatii
plaseazd masura in cauza in categoria masurilor
care sunt autorizate de judecatorul de instructie
[6]. Astfel, conform art. 1326 Cod de procedu-
rd penala al Republicii Moldova, aceastd masura
speciald de investigatii presupune accesul secret
sau legendat in interiorul domiciliului, fara in-
stiintarea proprietarului, posesorului, in scopul
studierii acestuia pentru descoperirea urmelor
activitatii infractionale, persoanelor aflate in ci-
utare, pentru obtinerea altor informatii necesare
probirii circumstantelor faptei, precum si pentru
observarea si inregistrarea evenimentelor care se
produc in domiciliu [2, art. 1326].

Urmare analizei acestei notiuni redate in
prevederilor Codului de proceduri penali dedu-
cem ca masura speciald de investigatii — Cerceta-
rea domiciliului §i/sau instalarea in el a aparatelor
ce asigura supravegherea si inregistrarea audio si
video, a celor de fotografiat si de filmat consti din
trei activititi de bazi:

— Examinare;

— Supraveghere video;

— Supraveghere audio.

Dictionarul explicativ al limbii roméane de-
fineste cuvantul a examina prin activitati de cer-
cetare, privire cu atentie, studiere amanuntitd a
unui lucru (concret sau abstract) pentru a ajunge
la 0 justa cunoagtere a lui.

In continuare dorim si ne expunem asupra
definitiei masurii in cauza, pornind de la opinia

investigative measures allows us to answer the
following questions: was the crime committed,
what are the circumstances of the crime (place,
time, manner of the commission, etc.), elucida-
tion of the involved persons, determining every-
one’s guilt levels. This means that the conclusions
on all these activities must correspond to the ob-
jective truth.

One of the special investigative measure
that serves as an important tool to find out the
truth in a concrete crime is “Searching the domi-
cile and / or installing in it the devices that ensure
the surveillance and recording of audio and video,
photography and filming”.

Basic content. The provisions of Art. 18
of the Law 59 on the special investigative activ-
ity place the studied measure in the category of
measures that are authorized by the investigat-
ing judge [6]. Thus, according to Art. 1326 of the
Code of Criminal Procedure of the Republic of
Moldova, this special investigative measure in-
volve secret or legendary access inside the home,
without notifying the owner, possessor, in order
to study it and discover the traces of criminal ac-
tivity, persons wanted, to obtain other informa-
tion necessary to prove the circumstances of the
deed, and to observe and record events that occur
athome [2, Art. 1326].

Following the analysis of this notion set
outin the provisions of the Code of Criminal Pro-
cedure, we deduce that the special measure of in-
vestigations — Investigation of the domicile and /
or installation of devices that provide surveillance
and audio and video recording, photography and
filming consists of three basic activities:

— Examination;

- Video surveillance;

— Audio surveillance.

The explanatory dictionary of the Ro-
manian language defines the word to examine
through research activities, careful observance,
and detailed study of a thing (concrete or ab-
stract) in order to reach a fair knowledge of it.

Next, we would like to comment on the
definition of the measure in question, starting from
the opinion of some specialists in the field of ref-
erence. Thus, the authors Vaghin O.A., Isicenko
AP. and Shabanov Gh.H. unanimously support



unor specialisti din domeniul de referinti. Astfel,
autorii Vaghin O.A., Isicenco A.P., Sabanov Gh.H.
sustin unanim pdrerea ci prin masura speciala de
investigatii cercetarea domiciliului si/sau instala-
rea in el a aparatelor ce asigura supravegherea si
inregistrarea audio si video, a celor de fotografiat
si de filmat se subintelege cercetarea si examina-
rea inciperilor, constructiilor, cladirilor, portiu-
nilor de teren si mijloacelor de transport terestre,
aeriene, fluviale sau subacvatice prin intermediul
unui complex masiv de masuri de examinarea cer-
cetare si studiere vizuala nemijlocitd sau mediata
a obiectelor asupra cirora a fost autorizatd ma-
sura speciala de investigatii, in scopul depistarii
persoanelor care ii evitd de reprezentantii urmari-
rii penale, bunurilor care au fost obtinute pe cale
criminala sau identificarii unor circumstante care
joacd un rol important pentru realizarea sarcinilor
activititilor speciale de investigatii [6, p. 25].

Un alt grup de autori rusi sustin pozitia ca
prin cercetarea domiciliului se intelege — intre-
prinderea unui ansamblu de masuri, divizate in
doud mari directii ce urmeazi a fi realizate in mod
cronologic. Prima directie constad in introduce-
rea in domiciliu a unui obiect material si a doua
directie este captarea informatiei cu acest obiect
material referitor la persoanele aflate in urmarire
penalid sau se eschiveaza de organul de urmirire
penal, depistarea obiectelor care au fost obtinute
in urma comiterii infractiunilor, depistarea unel-
telor, instrumentelor ce au servit pentru comite-
rea infractiunilor grave, deosebit de grave sau ex-
ceptional de grave (7, p-379]. Autorii Goreainova
C.C,, Ovcinski V.S., Sumilov A.Iu. prezinti o defi-
nitie mai amanuntitd a masurii supuse cercetarii,
determinand-o ca o totalitate de actiuni complexe
indreptate spre patrunderea in interiorul unor do-
micilii, mentionind si scopurile masurii.

Rezuméind cele expuse mai sus, putem
mentiona ci cercetarea domiciliului ca masura
speciali de investigatii efectuata in cadrul urma-
ririi penale reprezinta un proces care include atat
examinarea obiectelor cercetdrii, cit si cautarea
uneltelor comiterii infractiunilor, obiectelor si
bijuteriilor obtinute pe cale infractionald, a docu-
mentelor, materialelor si a altor obiecte, identifi-
carea infractorilor aflati in cautare, a cadavrelor,
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the opinion that through the special investigative
measure the investigation of the domicile and / or
the installation in it of the devices that ensure the
surveillance and recording of audio and video, of
those of photography and filming we understand
the research and examination of rooms, construc-
tion objects, buildings, portions of land and means
ofland, air, river or underwater transport by means
of a massive complex of measures for the examina-
tion of research and direct or mediated visual study
of objects on which the special measure has been
authorized of investigations, in order to identify
the persons who avoid the representatives of the
criminal investigation, the goods that have been
obtained through criminal means or to identify
some circumstances that play an important role for
the accomplishment of the tasks of the special in-
vestigative activities [6, p. 25].

Another group of Russian authors support
the position that home research means — under-
taking a set of measures, divided in two main di-
rections to be carried out chronologically. The
first direction consists in introducing a material
object into the home and the second direction
is capturing the information with this material
object regarding the persons under criminal in-
vestigation or dodging the criminal investigation
body, detecting the objects that were obtained
as a result of committing crimes, detecting tools,
instruments used to commit serious, particularly
serious or exceptionally serious crimes (7, p-
379]. Authors Goreainov C.C., Ovchinski V.S.
and Shumilov A.Iu. present a more detailed defi-
nition of the measure under investigation, deter-
mining it as a totality of complex actions aimed at
penetrating inside some homes, also mentioning
the aims of the measure.

Summarizing the above, we can mention
that the investigation of the domicile as a special
measure of investigations carried out in the frame-
work of the criminal investigation is the process
that includes both the examination of the objects
of the investigation, as well as searching for tools
to commit crimes, objects and jewelry obtained
through crime, documents, materials, and other
objects, identifying criminals in search, corpses,
finding hiding places, traces of crime, and estab-
lishing circumstances that may be important for
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depistarea ascunzisurilor, a urmelor infractiunii,
precum si stabilirea circumstantelor care pot avea
importanta pentru solutionarea scopurilor proce-
sului penal.

Astfel, utilizarea acestei masuri speciale de
investigatii permite relevarea si fixarea datelor
care ilustreaza pregitirea sau comiterea infracti-
unii §i persoanele implicate, permite solutionarea
problemelor legate de cercetarea completa si sub
toate aspectele a infractiunilor.

Legislatorul a legat toate aceste actiuni rea-
lizate in scopul identificarii unor date i informatii
de anumite obiecte care sunt parte componentd a
domiciliului. Conform prevederilor Codului civil
al Republicii Moldova, domiciliul persoanelor fi-
zice este locul unde acesta isi are locuinti stator-
nica sau principalg, iar resedinta persoanei fizice
este locul unde isi are locuinti temporara sau se-
cundari [1, art. 30].

Ca obiect al cercetarii serveste domiciliul
persoanei asupra careia existd probe sau date cd a
savarsit sau pregateste sivarsirea unei infractiuni,
precum si a persoanelor in privinta carora existd o
banuiala rezonabila ci acestea primesc sau trans-
mit comunicari de la faptuitor ori destinate aces-
tuia [2, alin. (3), art. 1326].

Reiesind din cele mentionate mai sus, in
cazul cercetdrii oricaror teritorii, portiuni de te-
ren, obiecte acvatice separate, plantatii prinse de
radacini, cladiri, constructii §i alte lucruri legate
solid de pamant, mijloace de transport, oficii, de-
pozite, inciperi de producere aflate in proprietate
privatd, este necesard autorizarea judecatorului
de instructie, deoarece in astfel de situatii are loc
violarea drepturilor cetatenilor previzute in Con-
stitutia Republicii Moldova.

Cercetarea mijloacelor de transport con-
std in examinarea lor din exterior si din interior
(habitaclul automobilului, caroseria lui, podeau
etc.). Examindrii pot fi supuse usile, motorul, pne-
urile, peretii caroseriei si habitaclului, elementele
numerotate. Poate fi examinatd marfa care se afla
in mijlocul de transport si alte obiecte. Locurile
examindrii se stabilesc in functie de scopul exami-
nirii, caracterul obiectelor ciutate [6, p. 26].

Maisura in cauzi se dispune pe o perioada
de 30 de zile, cu posibilitatea prelungirii pana la 3

solving the purposes of the criminal proceedings.

Thus, the use of this special investigative
measure allows the detection and fixing of data il-
lustrating the preparation or commission of the
crime and the persons involved, allows the solu-
tion of problems related to the full investigation
and in all aspects of the crime.

The legislator linked all these actions per-
formed in order to identify data and information
on certain objects that are part of the home. Ac-
cording to the provisions of the Civil Code of the
Republic of Moldova, the domicile of natural per-
sons is the place where he has his permanent or
main residence, and the residence of the natural
person is the place where he has his temporary or
secondary residence [1,Art. 30].

The object of the investigation is the do-
micile of the person on whom there is evidence
or data that he has committed or is preparing to
commit a crime, as well as of persons about whom
there is a reasonable suspicion that they receive or
transmit communications from the perpetrator or
intended for him [2, paragraph (3), Art. 1326].

Based on the above, in the case of research
of any territory, portions of land, separate aquatic
objects, rooted plantations, buildings, construc-
tions and other things solidly related to the land,
means of transport, offices, warehouses, produc-
tion rooms located in private property, the autho-
rization of the investigating judge is required, be-
cause in such situation there is a violation of the
rights of citizens provided by the Constitution of
the Republic of Moldova.

The research of the means of transport con-
sists in their examination from the outside and
from the inside (the passenger compartment of
the car, its body, floor, etc.). Doors, engine, tires,
body and passenger compartment walls, num-
bered elements may be subject to examination.
Goods in the means of transport and other ob-
jects may be examined. The places of the exami-
nation are established according to the purpose
of the examination, the character of the sought
objects [6, p. 26].

The measure in question is ordered for a
period of 30 days, with the possibility of exten-
sion up to 3 months, but not more than the dura-
tion of the criminal investigation. Each extension



luni, insd nu mai mult de durata urmaririi penale.
Fiecare prelungire a duratei misurii in cauzi nu
poate depisi 30 de zile. Daca termenul de autori-
zare a efectudrii masurii speciale de investigatii a
fost prelungit pana la 6 luni, este interzisa autori-
zarea repetatd a masurii, pe acelasi temei si asupra
aceluiasi subiect, cu exceptia utilizarii agentilor
sub acoperire sau aparitiei circumstantelor noi,
a cercetarii faptelor legate de investigarea crimei
organizate si finantarii terorismului, precum si a
cautarii invinuitului. Astfel, constatim ci terme-
nul de prelungire a masurii speciali de investigatii
— Cercetarea domiciliului si/sau instalarea in el
a aparatelor ce asigurd supravegherea si inregis-
trarea audio si video, a celor de fotografiat si de
filmat — este unul special previzut expres in pre-
vederile art. 1326 al Codului de proceduri penala
al Republicii Moldova, distantdndu-se de regula
generala legiferata in prevederile articolului 1324
al aceluiasi cod unde este prevazut ca termenul
prelungirii masurilor speciale de investigatii este
de panila 6 luni.

Maisura datd poate fi infaptuita atat de ofi-
terul de investigatii personal, cit si de catre ofiterii
de investigatii ai altor subdiviziuni specializate.

In literatura de specialitate[8, p. 8, 4, p. 36,
9, p. 18] intilnim trei modalititi de efectuare a
cercetirii domiciliului:

— publici;

- cifrati (legendati);

- secreta.

Dupa cum mentioneazd grupul de autori
sub redactia lui LN. Zubov, cercetarea publica
se realizeazi cu acordul proprietarului obiectelor
cercetate.

Mentiondm viziunea autorilor V. Mirzac si
B. Glavan, care prin cercetarea publici presupun
realizarea actiunilor corespunzatoare in prezenta
si cu acordul in formai scrisa al proprietarului ori
al posesorului domiciliului [4, p. 18].

La randul lor, autorii V.M. Meskov si V.L.
Popov mentioneazi ci cercetarea publica se efec-
tueazd cu acordul proprietarului, in prezenta lui,
fird implicarea martorilor asistenti. Dupa cum
mentioneaza autorii, in cazul cercetirii publice de
la proprietari pot fi cerute proiectul cladirii, con-
structiei, pot fi efectuate calcule, intocmite sche-
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of the duration of the mentioned measure may
not exceed 30 days. If the period of authorization
to carry out the special investigative measure has
been extended to 6 months, repeated authoriza-
tion of the measure on the same basis and on the
same subject, is prohibited, except for the use
of undercover agents or new circumstances, re-
search of facts related to the investigation of the
organized criminality and terrorist financing, as
well as the search for the accused. Thus, we find
that the term of extension of the special measure
of investigations — Investigation of the domicile
and / or installation in it of the devices that en-
sure the surveillance and audio and video record-
ing, of photography and filming — is a special one
expressly provided in the provisions of Art. 1326
of the Criminal Procedure Code of the Republic
of Moldova, moving away from the general rule
legislated in the provisions of Art. 1324 of the
same code where it is provided that the term of
extension of special investigative measures is up
to 6 months.

This measure may be carried out both by
the personal investigating officer and by the inves-
tigating officers of other specialized subdivisions.

In the literature [8, p. 8, 4, p. 36, 9, p. 18]
we find three ways for the accomplishment of
home research:

- public;

- coded (under legend);

— secret.

As the group of authors under the editor-
ship of ILN. Zubov mention, the public research
is carried out with the consent of the owner of the
researched objects.

We mention the vision of the authors V.
Mirzac and B. Glavan, who through the public
research suppose the accomplishment of the cor-
responding actions in the presence and with the
written agreement of the owner or of the possess-
or of the domicile [4, p. 18].

In turn, the authors V.M. Meshkov and
V.L. Popov mention that public investigation is
carried out with the consent of the owner, in his
presence, without the involvement of assistant
witnesses. As the authors mention, in the case of
public research from the owners can be requested
the project of the building, construction, can be
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me, efectuate fotografieri §i filmari. La fel, in vizi-
unea lor in procesul cercetirii publice se admite
ridicarea, cu acordul proprietarului, a obiectelor,
documentelor, primirea de la persoanele prezen-
te a explicatiilor privind natura obiectelor care
prezinta interes pentru ofiterul de investigatii, in-
clusiv in forma scrisi. Rezultatele unei asemenea
cercetiri se documenteaza, in viziunea lor, printr-
o notd informativa la care se anexeazi schemele
intocmite, fotografiile, inregistrarile video etc., iar
obiectele ridicate se impacheteazj, se sigileazi cu
stampila ofiterului de investigatii si ulterior pot fi
prezentate specialistilor (expertilor) pentru exa-
minare. In cazul confirmirii faptului atribuirii lor
la evenimentul investigat, obiectele ridicate pot fi
anexate la materialele cauzei penale [9, p. 37].

Tinem si mentionidm ca in contextul le-
gislatiei RM, modalitatea publici de efectuare a
cercetarii domiciliului este inoperantd, deoarece
dupi continut corespunde fie cercetirii la fata lo-
cului, fie perchezitiei. Mai mult ca atit, conform
vointei legislatorului masura in cauzi se efectuea-
za doar in cazurile cand pe alti cale este imposibila
realizarea scopului procesului penal si/sau poate
fi prejudiciata considerabil activitatea de adminis-
trare a probelor, numai in cadrul urmaririi penale,
cu autorizarea judecatorului de instructie, astfel
avand statut de actiune de urmirire penala. Astfel,
cele mentionate in literatura de specialitate intra
in contradictie cu prevederile CPP al RM.

Mai mult ca atét, legislatorul a determinat
doar doui modalititi de realizare: secreti sau le-
gendata [2, alin. (1), art. 1326].

Astfel, masura speciald de investigatii — cer-
cetarea domiciliului — efectuatd prin intermediul
metodei secrete, dupd pirerea mea se petrece
cand proprietarul domiciliului nu stie despre
efectuarea misurii si nu banuieste efectiv.

In literatura de specialitate este mentionat
faptul ci cercetirii secrete a domiciliului ii este ca-
racteristic o proceduri speciald de realizare, pre-
vizutd in acte normative departamentale. Dupa
cum mentioneazi Meskov V.M. si Popov V.L.,
cercetarea secretd presupune o proceduri specia-
13, deoarece ea este legati de limitarea drepturilor
constitutionale ale persoanei legate de inviolabili-
tatea locuintei, realizati de subdiviziunile tehnice

performed calculations, drawn up schemes, as
well as can be taken photos and videos. Likewise,
in their version in the public research process, it
is allowed to pick up, with the owner’s consent,
the objects, documents, to receive from the pres-
ent persons the explanations regarding the na-
ture of the objects of interest to the investigation
officer, including in written form. The results of
such research are documented, in their view, by
an information note to which are attached the
prepared diagrams, photographs, video record-
ings, etc., and the collected objects are packaged,
sealed with the stamp of the investigating officer
and can later be presented to specialists (experts)
for examination. In case of confirmation of their
attribution to the investigated event, the seized
objects can be attached to the materials of the
criminal case [9, p. 37].

We would like to mention that in the con-
text of the legislation of the Republic of Moldova,
the public way of conducting of domicile research
is inoperative, because according to the content
it corresponds either to the on-site research or to
the search. Moreover, according to the will of the
legislator, the measure in question is carried out
only in cases when otherwise the purpose of the
criminal trial is impossible and / or the activity of
evidence administration can be considered preju-
diced, only during criminal investigation, with
the authorization of the investigating judge, thus
having the status of a criminal prosecution action.
Thus, those mentioned in the literature are in
contradiction with the provisions of the Criminal
Procedure Code of the Republic of Moldova.

Moreover, the legislator determined only
two ways of accomplishment: secret and under
legend [2, paragraph (1), Art. 1326].

Thus, the special investigative measure —
investigation of domicile — carried out by means
of the secret methods, in my opinion is accom-
plished when the owner of the domicile does not
know about the execution of the measure and
does not actually suspect.

In the specialized literature it is mentioned
that the secret investigation of the domicile is char-
acterized by a special procedure of accomplish-
ment, provided in departmental normative acts. As
Meshkov V.M. and Popov V.L. mention, the secret



speciale, a ciror maiestrie de realizare a acestei
metode sunt descrise in acte normative interne si
sunt protejate prin aplicarea parafelor de secreti-
zare [9, p- 37]. Aceleasi viziuni sunt sustinute si
de colectivul de autori sub redactia lui I.N. Zubov
(8, p. 59].

Dorim sa remarcam ca in cazul legislatiei
RM, continutul si procedura de autorizare a ma-
surii in cauzd sunt previzute in CPP al RM, iar
tactica de realizare este prevazuta in Regulamen-
tul interdepartamental care poartd parafi secreta.

Realizarea masurii supuse cercetdrii prin
intermediul metodei secrete se efectueazi cu
utilizarea fortelor si mijloacelor tehnice speciale
aleautoritatilor care exercita activitatea speciala
de investigatii, cu participarea nemijlociti a per-
soanei care a initiat misura speciald de investi-
gatii. In procesul acestei modalititi de realizare a
cercetarii anturajul din domiciliu nu se schimba si
in modul corespunzitor se fixeazi (se intocmesc
plan-scheme, se fotografiazi, se filmeaza, se copi-
aza documente). In caz de necesitate se creeazi
conditii pentru formarea urmelor [9, p. 38].

In cazul depistirii in procesul efectuirii
cercetarii secrete a domiciliului a obiectelor si
substantelor aflate in circulatie interzisa sau limi-
tatd se intreprind masuri in vederea pastrarii sau
supravegherii confidentiale dupa circulatia sau
distribuirea lor. In caz de necesitate se permite
ridicarea mostrelor obiectelor, mijloacelor i sub-
stantelor depistate [6, p. 27, 8, p. 59] in scopul
cercetarii comparative, dar numai in cantitati re-
duse care exclud depistarea lipsei.

Cercetarea domiciliului prin intermediul
metodei legendate sau cifrate (conspirati) se
efectueazidatunci cind proprietarul, posesorul,
chiriagul sau dupa caz persoana care locuieste in
acel domiciliu sunt nemijlocit prezenti pe parcur-
sul desfisurdrii misurii speciale de investigatii,
ins3 fara sa cunoasca scopul adevirat al actiunilor
efectuate si statutul adevirat al persoanelor impli-
cate [4, p. 18].

Astfel, in cadrul cercetirii domiciliului prin
intermediul metodei legendate, persoana sau
persoanele care efectueazi masura speciald de
investigatii, de reguld, tine in taina scopul real al
actiunilor intreprinse sau calitatea sa de ofiter de
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investigation requires a special procedure, as it is
related to the limitation of the constitutional rights
of the person regarding the inviolability of hous-
ing, carried out by special technical subdivisions,
whose mastery of this method’s performing is de-
scribed in internal normative acts and is protected
by the application of secrecy seals [9, p. 37]. The
same visions are supported by the group of authors
under the editorship of LN. Zubov [8, p. 59].

We would like to note that in case of the
legislation of the Republic of Moldova, the con-
tent and the authorization procedure of the mea-
sure in question are provided by the Criminal
Procedure Code of the Republic of Moldova, and
the tactics of implementation are provided by the
Interdepartmental Regulation which is under the
secret seal.

The realization of the measure subject to
investigation through the secret method is car-
ried out with the use of special forces and techni-
cal means of the authorities exercising the special
investigation activity, with the direct participa-
tion of the person who initiated the special inves-
tigation measure. In the process of this modality
of carrying out the research the entourage of the
home does not change and is fixed in the appro-
priate way (plan-schemes are drawn up, photos
are taken, videos are registered, documents are
copied). If necessary, conditions are created for
the formation of traces [9, p. 38].

In the case of detecting in the process of
conducting the secret investigation of the domi-
cile of objects and substances in prohibited or re-
stricted circulation, measures are taken in order
to keep or supervise confidentially after their cir-
culation or distribution. If necessary, it is allowed
to collect samples of detected objects, means and
substances [6, p. 27, 8, p. 59] for the purpose of
comparative research, but only in small quantities
that exclude the detection of deficiency.

The search of the domicile by means of
the legendary or ciphered (conspiracy) method
is carried out when the owner, possessor, tenant
or, as the case may be, the persons living in that
domicile are directly present during the special
investigation measure, but without knowing the
true purpose of the actions, the true status of the
persons involved [4, p. 18].
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investigatii. Alegerea unei legende credibile, tine
in mare masura de imaginatia si creativitatea ofi-
terului de investigatie care a initiat masura speci-
ald de investigatii.

De asemenea, in procesul infiptuirii cer-
cetdrii domiciliului, ofiterul de investigatii exa-
mineaza obiectele vizibile i, cu autorizarea jude-
catorului de instructie, poate instala in domiciliu
aparate de inregistrare audio si video, de fotogra-
fiat, de filmat sau alte mijloace tehnice care asi-
gurd interceptarea si inregistrarea de la distanta a
informatiei sau inregistrarea ei nemijlocita in do-
miciliu[2, alin. (2), art. 1326]. Actiunea in cauzi,
ca element component al cercetirii domiciliului,
se aplicd, de reguld, in cazurile cind prima actiune
nu si-a atins scopul si existd argumente temeinice
care determind necesitatea utilizarii mijloacelor
tehnice la realizarea masurii.

In acest fel, legislatorul a determinat drep-
tul de utilizare a mijloacelor tehnice la efectuarea
cercetarii domiciliului. Cuvantul ,,tehnica” provi-
ne de la cuvantul grecesc ,tehne” — mestesugarie.
Prin notiunea de tehnicd se intelege totalitatea
mijloacelor create si folosite de om in activitatea
sa fauritoare. Reflectind in forma materializati
experienta umana, tehnica asigura eficienta i pro-
ductivitatea muncii si deci constituie unul dintre
factorii determinati ai progresului social.

Tehnica este produsul stiintelor naturale
si, prin urmare, orice progres al acestora duce la
crearea unor mijloace tehnice noi, care penetrea-
za impetuos toate domeniile vietii sociale. Aceas-
ta ne face sa credem ca tehnica speciald a aparut
ca o consecintd a patrunderii realizirilor stiinte-
lor naturale in justitia penald, favorizata, firegte,
de necesitatea perfectiondrii activitatii speciale
de investigatii. De la folosirea ocazionali a unor
instrumente in ciutarea infractorilor, in cadrul
activitatii speciale de investigatii s-a trecut treptat
la aplicarea intensd, in direct sau adaptandu-le la
specificul activitatii judiciare, a celor mai moder-
ne instrumentare si mijloace tehnice.

Actul de justitie in actualele conditii impu-
ne folosirea pe scara din ce in ce mai largi a celor
mai avansate metode si mijloace tehnico-stiinti-
fice, in activitatea de prevenire i combatere a in-
fractiunilor, precum si lirgirea posibilitatilor de

Thus, in the investigation of the domicile
by means of legendary method, the person or
persons carrying out the special measure of inves-
tigations, as a rule, keeps secret the real purpose
of the actions undertaken or his quality of inves-
tigation officer. The choice of a credible legend is
largely due to the imagination and creativity of
the investigating officer who initiated the special
investigative measure.

Also, in the process of conducting the
home investigation, the investigating officer ex-
amines the visible objects and, with the permis-
sion of the investigating judge, may install in
home audio and video recording, photography,
filming and other technical means that ensure
interception and recording from distance of the
information or its direct registration at home [2,
paragraph (2), Art. 1326]. The action in ques-
tion, as a component of a domicile investigation,
is usually applied in cases where the first action
did not achieve its purpose and there are sound
arguments that determine the need to use techni-
cal means to carry out the measure.

In this way, the legislator determined the
right to use the technical means to conduct the
domicile search. The word “technique” comes
from the Greek word ,tehne” - crafts. By the
notion of technique is meant the totality of the
means created and used by man in his manufac-
turing activity. Reflecting in material form the
human experience, the technique ensures the ef-
ficiency and productivity of work and is therefore
one of the determining factors of social progress.

Technology is the product of the natural
sciences and, therefore, any progress of them
leads to the creation of new technical means,
which impetuously penetrate all areas of social
life. This leads us to believe that the special tech-
nique appeared as a consequence of the penetra-
tion of the achievements of the natural sciences
in criminal justice, favored, of course, by the need
to improve the special investigative activity. From
the occasional use of tools in search of criminals,
in the special investigative activity it has gradually
moved to the intense application, direct or adapt-
ing them to the specifics of the judicial activity, of
the most modern tools and technical means.

The act of justice in the current conditions



investigare care influenteaza pozitiv eficienta acti-
vitatii subdiviziunilor specializate, servind soluti-
ondrii sarcinilor activitatii speciale de investigatii.

Potrivit atributiilor ce ii revin, orice ofiter
de investigatii trebuie sa fie bine pregitit in urma-
toarele directii:

— Sd aplice direct mijloacele tehnice sau cu
sprijinul specialistilor;

— Sa vegheze la corectitudinea folosirii me-
todelor stiintifice de investigare;

— Si aprecieze si si valorifice in deplini cu-
nostintd de cauza rezultatele obtinute.

In prezent, nu se mai poate nega faptul ca
fiecare subiect oficial chemat sa participe la rea-
lizarea actului de justitie trebuie s fie mai mult
decat avizat asupra metodelor si mijloacelor teh-
nico-gtiintifice §i asupra posibilitatilor reale ale
acesteia clarificare a imprejuririlor in care a fost
savarsita o infractiune, precum si de identificare a
subiectilor faptei penale. Preocuparile ulterioare
au dus la sistematizarea mijloacelor tehnice si a
proceselor de utilizare a lor, in functie de natura
obiectelor si scopul investigarilor.

In acest context tehnica speciald este acel
mijloc al activitatii speciale de investigatii care
cuprinde ansamblul dotarilor tehnice, destinate,
pe de o parte, culegerii, verificirii, valorificarii si
fixarii informatiilor sau faptelor ce prezinta inte-
res, precum si asigurarii realizarii unor operatiuni
tehnice pe parcursul exercitarii activitatii speciale
de investigatii[ 10].

Actualmente, tehnica speciald reprezinta
un sistem argumentat stiintific de mijloace tehni-
ce si metode privind utilizarea lor de citre ofiterii
de investigatii din cadrul subdiviziunilor speciali-
zate, pentru relevarea atentatelor criminale, pre-
venirea, curmarea infractiunilor si identificarea
persoanelor care le organizeaza §i/ sau le comit,
descoperirea si cercetarea infractiunilor, ciutarea
persoanelor disparute fira urmai ori a celor care
se ascund de organele de urmarire penala sau de
instanta de judecati ori se eschiveazi de la execu-
tarea pedepsei.

Astfel, la mijloace tehnice speciale desti-
nate pentru obtinerea ascunsa a informatiei sunt
atribuite mijloacele tehnice §i/sau de program,
proiectate, modificate sau programate pentru
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requires the use of an increasingly large scale of
the most advanced methods and technical-sci-
entific means in the activity of preventing and
combating crimes, as well as expending the pos-
sibilities of investigation that could positively in-
fluence the efficiency of specialized subdivisions,
serving to solve the tasks of the special investiga-
tion activity.

According to personal duties, any investi-
gating officer must be well trained in the follow-
ing directions:

- To apply directly the technical means or
with the support of specialists;

—To ensure the correct use of scientific
methods of investigation;

- To appreciate and capitalize fully the
obtained results, according to the case.

At present, it can no longer be denied that
every official subject called to participate in the
accomplishment of the act of justice must be
more than advised on the methods and technical-
scientific means and on its real possibilities of
clarifying the circumstances in which a crime was
committed, as well as of identifying the subjects
of the criminal act. Subsequent concerns have led
to the systematization of technical means and the
processes of their use, depending on the nature of
the objects and the purpose of the investigations.

In this context, the special technique is that
means of the special investigation activity that
includes all the technical endowments, designed,
on the one hand, to collect, verify, capitalize and
fix the information or facts of interest, as well as
to ensure the performance of technical opera-
tions during the execution of special investigation
activity [10].

Currently, special equipment is a scien-
tifically sound system of technical means and
methods for their use by investigative officers in
the specialized subdivisions to detect criminal
attacks, prevent, stop crimes and identify those
who organize and / or commit them, as well as for
discovery and investigation of crimes, search for
missing persons or those who hide from the crim-
inal investigation bodies or the court or evade the
execution of the sentence.

Thus, the technical and / or programming
means, designed, modified or programmed for
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captarea, obginerea, interceptarea, culegerea, as-
cultarea, inregistrarea si transmiterea semnalelor
informationale de naturi sonor3, vizuali, electro-
magnetici sau de alta natura, inclusiv din retelele
de comunicatii electronice, in scopul obtinerii ac-
cesului ascuns la informatia straina [3].

La mijloacele tehnice speciale destinate
pentru obtinerea ascunsi a informatiei sonore
se atribuie dispozitivele pentru controlul sonor
secret — interceptarea sau fixarea comunicarilor
verbale, a altor sunete care prezinta interes pen-
tru subdiviziunile specializate. La aceste dispozi-
tive se atribuie:

— microfoane directionale pentru obtinerea
ascunsa a sunetului, inclusiv camuflate, incorpo-
rand dispozitive pentru perfectionarea caracteristi-
cilor acustice, cu raza de actiune mai mare de 20 m;

— dispozitive pentru obtinerea si transmite-
rea ascunsa a sunetului prin unde electromagneti-
ce, inclusiv camuflate;

— dispozitive pentru obtinerea si transmite-
rea ascunsa a sunetului, cu modularea frecvente-
lor purtitoare in banda 0,1 — 10 MHz, prin circui-
te fizice (retele electrice, retele telefonice, circuite
de semnalizare sau de telecomanda etc.), inclusiv
camuflate.

La mijloace tehnice speciale destinate pen-
tru supravegherea ascunsa si documentare se atri-
buie:

— aparataj pentru obtinerea i transmiterea
ascunsi prin unde electromagnetice a imaginii, in-
clusiv camulflat, compus din cameri video cu dia-
metrul obiectivului mai mic de 2,5 mm si emititor;

— aparate foto camuflate in diferite obiecte,
cu diametrul obiectivului mai mic de 2,5 mm;

— aparate video camuflate in diferite obiec-
te, cu diametrul obiectivului mai mic de 2,5 mm.

In ceea ce priveste subiectul realizarii cer-
cetarii domiciliului, tinem si mentiondm ci con-
form prevederilor CPP al RM, MSI se efectueaza
de catre ofiterii de investigatii ai subdiviziunilor
specializate ale autoritatilor indicate in Legea pri-
vind activitatea speciald de investigatii [2, alin.
(3), art. 1322]. Insa aspectele tactice de realizare
a masurii in cauzi determina necesitatea implici-
rii in procesul efectudrii ei si a altor participanti.
Acest fapt este specificat si in literatura de speci-

capturing, obtaining, intercepting, collecting, lis-
tening, recording and transmitting informational
signals of an audible, visual, electromagnetic na-
ture, are assigned to special technical means in-
tended for the hidden obtaining of information
or otherwise, including from electronic commu-
nications networks, for the purpose of obtaining
covert access to foreign information [3].

To the special technical means intended
for the hidden obtaining of the sound informa-
tion are assigned the devices for the secret sound
control - the interception and fixation of the ver-
bal communications, of other sounds that are of
interest for the specialized subdivisions. These
devices are assigned:

— directional microphones for hidden
obtaining of sound, including camouflage, incor-
porating devices for improving acoustic characte-
ristics, with a range of more than 20 m;

— devices for obtaining and transmitting of
hidden sound by electromagnetic waves, inclu-
ding camouflaged;

—devices for obtaining and transmissi-
on of hidden sound, with modulation of carrier
frequencies in the band 0.1 - 10 MHz, through
physical circuits (electrical networks, telephone
networks, signaling or remote control circuits,
etc.), including camouflaged.

Special technical means intended for covert
surveillance and documentation are assigned:

— apparatus for obtaining and transmitting
hidden images by electromagnetic waves, including
camouflaged, consisting of a video camera with a
lens diameter of less than 2.5 mm and a transmitter;

— camouflaged cameras in various objects
with a lens diameter of less than 2.5 mm;

— camouflaged camera recorders in various
objects, with a lens diameter of less than 2.5 mm.

Regarding the subject of conducting the
domicile investigation, we would like to mention
that according to the provisions of the Criminal
Procedure Code of the Republic of Moldova,
special investigative measure is carried out by the
investigation officers of the specialized subdivi-
sions of the authorities indicated in the Law on
special investigation activity [2, paragraph (3),
Art. 1322]. But the tactical aspects of the imple-



alitate. Astfel, autorii O.A. Vaghin, A.P. Isicenko,
Gh.H. Sabanov mentioneaza ci masura in cauzi
se efectueazd de ofiterul de investigatii personal
sau la insarcinarea lui, de persoana cu care cola-
boreazi confidential, de persoana cu functii de
raspundere care are dreptul de acces la aceste
obiecte sau in legaturd cu genul activitatii este
legatd de obiectul in cauza [S, p. 25]. La randul
lor autorii V.M. Meskov si V.L. Popov determina
rationamentul implicarii in realizarea cercetarii
domiciliului a specialistilor care au deprinderi in
ceea ce priveste identificarea urmelor, fixarea an-
turajului, instalarea mijloacelor tehnice [9, p. 38],
nefiind mentionati apartenenta departamentali a
acestor specialisti. La fel, autorii V. Mirzac si B.
Glavan mentioneazi ci cercetarea domiciliului ca
MSI implica antrenarea unui sau mai multor spe-
cialisti care poseda deprinderi practice in vederea
cautarii, depistarii §i fixarii urmelor, instalarii, ca-
muflarii, utilizarii mijloacelor tehnice de fotogra-
fiat, audio si video, precum i a altor mijloace teh-
nice [4, p. 18].

Reiesind din cele mentionate mai sus, ti-
nem sd precizam ci natura dificild a investigatii-
lor unor infractiuni grave, deosebit de grave sau
exceptional de grave, determina implicarea in
efectuarea cercetdrii domiciliului a persoanelor
care colaboreazi in mod confidential cu subdivi-
ziunile specializate, precum si a specialistilor din
diferite domenii. Cele spuse determina necesita-
tea completirii alineatului 3 al art. 1322 al CPP al
RM cu sintagma ,,cu implicarea persoanelor ce au
dat consimtimantul de a colabora cu ofiterii de
investigatii”.

In concluzie mentionim cercetarea domi-
ciliului, ca méasuri speciala de investigatii efectua-
ta in cadrul urmaririi penale, reprezintd un proces
complex care poate fi realizata in baza imaginati-
ei si creativitatii ofiterilor de investigatii in urma
unei pregatiri prealabile §i include examinarea
obiectelor cercetirii, supravegherea acestora prin
intermediul tehnicii speciale audio si video, pre-
cum si cdutarea uneltelor comiterii infractiunilor
si a obiectelor obtinute pe cale infractionals, do-
cumentelor, materialelor i a altor obiecte, pre-
cum si identificarea infractorilor aflati in ciutarea,
acumularea informatiilor necesare ce vor servi
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mentation of the measure in question determine
the need to involve other participants in the pro-
cess of carrying it out. This fact is also mentioned
in the specialized literature. Thus, the authors
O.A. Vaghin, A.P. Isicenko and Gh.H. Shabanv
mention that the measure in question is carried
out by the investigating officer personally or on
his behalf, by the person with whom he confi-
dentially collaborates, by the person with posi-
tions of responsibility who has the right to access
these objects, or in connection with the type of
activity related to the object in question [S, p.
25]. In turn, the authors V.M. Meshkov and V.L.
Popov determine the reasoning of the involve-
ment in the home research of the specialists who
have skills in terms of identifying traces, fixing the
entourage, installing technical means [9, p. 38],
without mentioning the department affiliation of
these specialists. Also, the authors V. Mirzac and
B. Glavan mention that home research as a spe-
cial investigative measure involves the training of
one or more specialists who have practical skills
to search, detect and fix traces, for installation,
camouflage, use of technical means of photogra-
phy, audio and video, as well as other technical
means [4, P 18].

Based on the above, we would like to point
out that the difficult nature of investigations of se-
rious crimes, particularly serious or exceptionally
serious, determines the involvement in conducting
home research of persons collaborating confiden-
tially with specialized subdivisions, as well as spe-
cialists from different areas. The above mentioned
determines the need to complete paragraph 3 of
Art.1322 of the Criminal Procedure Code of the
Republic of Moldova with the phrase “with the
involvement of persons who have given their con-
sent to cooperate with the investigating officers”.

In conclusion we mention that home re-
search as a special measure of investigations carried
out in criminal prosecution, is a complex process
that can be performed based on the imagination
and creativity of investigative officers following a
prior training and excludes examining the objects
of investigation, their surveillance by special au-
dio and video technique, as well as searching for
tools for committing crimes and objects obtained
through crime, documents, materials and other
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temei pentru identificarea cadavrelor omenesti,
depistarea ascunzigurilor, a urmelor infractiunii si
desigur pentru stabilirea circumstantelor care pot
avea importantd pentru solutionarea scopurilor
procesului penal.

objects, as well as, identifying criminals in search,
accumulating the necessary information to serve as
a basis for identifying human corpses, finding hid-

ing places, traces of crime and of course to establish

the circumstances that may be important for solv-
ing the purposes of criminal proceedings.
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Activitatea practicd de infaptuire a justitiei in ma-
teria dreptului penal se confrunti deseori cu proble-
ma delimitdrii infractiunilor de contraventii, mai ales
atunci cind in functie de gradul de pericol pe care il
comportd, una si aceeasi faptd este sanctionatd atit ca
contraventie, cdt si ca infractiune. In cadrul acestui stu-
diu autorii, in baza unei examindri critice a literaturii
de specialitate, traseazd criteriile care ar sta la baza de-
limitdrii acestor doud categorii de fapte ilegale.

Cuvinte-cheie: infractiune, contraventie, pedeap-
sd penald, sanctiune contraventionald, grad prejudi-
ciabil.

Practical activity of justice administering in the
field of criminal law often faces the problem of de-
limiting the offenses from contraventions, especially
in cases, depending on the degree of danger it entails,
one and the same act is sanctioned both as a contra-
vention and as an offense. The authors, in this study,
based on a critical examination of the literature, draw
the criteria that would underline the delimitation of
these two categories of illegal acts.

Keywords: crime, contravention, criminal punish-
ment, contravention sanction, prejudicial degree.

Introducere. In afari de infractiuni, ordi-
nea de drept poate fi incilcatd si prin savérgirea
unor fapte ilicite de altd naturd, cum ar fi: contra-
ventiile, abaterile disciplinare, delictele civile etc.
Cele mai multe similitudini infractiunile le com-
porti cu contraventiile, intrucit ambele categorii
de fapte constituie acte ilicite de conduiti ilegale
ce atenteazi la relatiile sociale protejate de citre
societate.

Scopul legii penale in mare parte coincide
cu cel al legii contraventionale. In conformitate
cu art. 2 C. contr. al R. Moldova: ,Scopul legii
contraventionale constd in apirarea drepturi-
lor si libertatilor legitime ale persoanei, apararea
proprietitii, ordinii publice, a altor valori ocro-
tite de lege, in solutionarea cauzelor contraven-
tionale, precum si in prevenirea sivarsirii de noi
contraventii”. In acelasi sens, potrivit art. 2 alin.
(1) C.pen. al R. Moldova: ,Legea penald apir3,
impotriva infractiunilor, persoana, drepturile si li-
bertitile acesteia, proprietatea, mediul inconjura-
tor, ordnduirea constitutionald, suveranitatea, in-
dependenta si integritatea teritoriald a Republicii

Introduction. In addition to criminal of-
tenses, the rule of law may be violated by commit-
ting other illicit acts: contraventions, disciplinary
violations, civil offenses, etc. Most of the offenses’
similarities involve with contraventions, since
both categories of deeds constitute illicit acts of
illegal conduct that threaten the social relations
protected by the society.

The purpose of the criminal law largely co-
incides with that of the contravention law. In ac-
cordance with Art. 2 of the Contravention Code of
the Republic of Moldova: “The purpose of the con-
travention law consists in defending the legitimate
rights and freedoms of the person, defending of
property, public order and other values protected by
law, in solving the contravention cases, as well as in
preventing the commission of new contraventions”.
In the same sense, according to Art. 2 paragraph (1)
of the Criminal Code of the Republic of Moldova:
“The criminal law protects, against crimes, the per-
son, his rights and freedoms, property, environment,
constitutional order, sovereignty, independence
and territorial integrity of the Republic of Moldova,
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Moldova, pacea si securitatea omenirii, precum
si intreaga ordine de drept. Legea penald are, de
asemenea, drept scop prevenirea savarsirii de noi
infractiuni”.

Continut de bazi. Unele fapte ilicite de
pericol pot fi sanctionate atat ca contraventii, cit
si ca infractiuni. De exempluy, la art. 354 C.cont.
al R. Moldova este prevazuta rispunderea penala
pentru huliganismul nu prea grav cu urmitoarea
formulare legislativa: ,Huliganismul nu prea grav,
adica acostarea jignitoare in locuri publice a per-
soanei fizice, alte actiuni similare ce tulburi ordi-
nea publici si linistea persoanei fizice”. La art. 287
C.pen. al R. Moldova este sanctionati fapta pena-
la de huliganism, ca fiind: ,Huliganismul, adici
actiunile intentionate care incalcd grosolan ordi-
nea public, insotite de aplicarea violentei asupra
persoanelor sau de amenintarea cu aplicarea unei
asemenea violente, de opunerea de rezistenta
violentd reprezentantilor autoritatilor sau altor
persoane care curma actele huliganice, precum
si actiunile care, prin continutul lor, se deosebesc
printr-un cinism sau obréznicie deosebitd”.

Din punct de vedere practic, pentru o inca-
drare juridici coerentd a unor asemenea activitati
ilicite este deosibit de importantd cunoasterea
criteriilor in baza cirora contraventiile pot fi de-
limitate de infractiuni.

In conformitate cu art. 10 C.contr.: ,Con-
stituie contraventie fapta — actiunea sau inac-
tiunea - ilicitd, cu un grad de pericol social mai
redus decét infractiunea, sivérsitd cu vinovitie,
care atenteaza la valorile sociale ocrotite de lege,
este prevazuta de prezentul cod si este pasibila de
sanctiune contraventionald”. Din aceasti notiune
rezulti cinci trasdturi esentiale ale contraventiei:

— fapta (ac;iune sau inac’giune) ilicita, pre-
vizuti de Codul contraventional;

— fapta caracterizati printr-un pericol soci-
al mai redus decat infractiunea;

— fapta savarsita cu vinovatie;

—fapta care atenteazi la valorile sociale
ocrotite de lege;

—fapta pasibild de sanctiune contraven-
tionala.

Trasiturile esentiale ale contraventiei sunt
similare cu cele ale infractiunii descrise la art. 14

peace and security of mankind, and the entire rule of
law. The criminal law also aims to prevent the com-
mission of new crimes”.

Basic content. Some illicit acts of danger can
be sanctioned both as contraventions and as offens-
es. For example, Art. 354 of the Contravention Code
of the Republic of Moldova, provides for criminal li-
ability for not too serious hooliganism with the fol-
lowing legislative wording: “Not too serious hooli-
ganism, i.e. the offensive mooring in public places of
the natural person, other similar actions that disturb
the public order and the peace of the natural per-
son”. Art. 287 of the Criminal Code of the Republic
of Moldova sanctions the criminal act of hooligan-
ism, as follows: “Hooliganism, intentional acts that
grossly violate public order, accompanied by the ap-
plication of violence against persons or the threat of
such violence, the opposition of violent resistance to
the representatives of the authorities or other per-
sons who fight with hooligan acts, and actions that,
through their content, are distinguished by a special
cynicism or impudence”.

From a practical point of view, for a coher-
ent legal classification of such illicit activities, it is
especially important to know the criteria based on
which contraventions can be delimited by offenses.

According to Art.10 of the Contravention
Code: “Contravention is illicit action or inaction,
with a lower degree of social danger than the of-
fense, committed with guilt, which violates social
values protected by law, and is provided by this
code and is subject to a penalty”. Five essential fea-
tures of the contravention result from this notion:

—illicit act (action or inaction) provided
by the Contravention Code;

— deed characterized by a lower social dan-
ger than an offense;

— deed committed with guilt;

— deed that violates social values protected
by law;

— deed liable to a contravention sanction.

The essential features of the contraven-
tion are similar to those of the offense described
in Art. 14 of the Criminal Code of the Republic
of Moldova, they are the following: the deed is
prejudicial; provision of the deed by criminal law;
guilt; passivity of criminal punishment.



C.pen. al R. Moldova, adica: prejudiciabilitatea
faptei; prevederea faptei de legea penald; vinova-
tia; pasibilitatea de pedeapsi penala.

In literatura de specialitate se sustine ca de-
limitarea infractiunii de alte fapte ilicite se efec-
tueaza dupi urmitoarele criterii: a) caracterul si
gradul prejudiciabil; b) obiectul atentirii; c) ca-
racterul si felul ilegalitatii [ 1, p. 99].

Intr-o alta acceptiune se arata ca atunci
cand exista fapte care atenteaza asupra aceluiasi
obiect, dar care sunt reglementate de diferite ra-
muri ale dreptului, de prima importantd devine
gradul prejudiciabil al faptei ca criteriu principal,
de baza, care delimiteaza infractiunea de alte in-
calcari de lege. Indicele de bazi care determina
gardul prejudiciabil al faptei constd in valoarea
urmirii prejudiciabile cauzate [2, p. 113].

In viziunea noastri, delimitarea contraven-
tiilor de infractiuni urmeazi a fi ficuta prin luarea
in considerare a tuturor trasiturilor definitorii ca-
racteristice acestor doud categorii de fapte ilicite.

Contraventia, ca si infractiunea, se carac-
terizeaza prin pericol social. Insi dupa cum este
prevazut expres in dispozitia art. 10 C.contr., pe-
ricolul social al contraventiei este mai mic decét
cel al infractiunii. Anume din acest considerent la
descrierea infractiunii, legiuitorul la art. 14 C.pen.
utilizeazd termenul ,prejudiciabilitate”. Astfel, in-
fractiunile provoaci o dauni prejudiciabila mai
sporitd decét contraventiile.

In acord cu art. 1S C.pen. al R. Moldova,
gradul prejudiciabil al infractiunii se determini
conform semnelor ce caracterizeaza elementele
infractiunii: obiectul, latura obiectiva, subiectul si
latura subiectiva. Desi in C.contr. nu este o preve-
dere caanaloga celeidelaart. 15 C.pen. al R. Mol-
dova, pericolul social al contraventiei rezulta din
aceleasi elementele preexistente §i constitutive
(obiect juridic si material, latur3 obiectivi, latura
subiectiva si subiectul infractiunii).

Prin urmare, la delimitarea acestor doua
categorii de fapte, baza de evaluare o formea-
za, pe de o parte, pericolul social abstract al
contraventiei descrise de citre legiuitor in legea
contraventionala, iar, pe de alti parte, gradul
prejudiciabil abstract al infractiunilor descrise in
legea penald. In urma compararii continutului ju-
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In the specialized literature it is argued that
the delimitation of the offense from other illicit
deeds is carried out according to the following
criteria: a) harmful character and degree; b) the
object of the attack; c) the character and nature
of the illegality [1, p. 99].

In another sense it is shown that when
there are deeds that infringe on the same object,
but which are regulated by different branches of
law, the prejudicial degree of the deed becomes of
primary importance as the main, basic criterion,
which delimits the offense from other law viola-
tions. The basic index that determines the preju-
dicial degree of the deed consists in the value of
the caused prejudicial consequence [2, p. 113].

In our view, the delimitation of criminal of-
fenses is to be made by taking into account all the
defining features characteristic to these two cat-
egories of illicit acts.

The contravention, like the offense is char-
acterized by social danger. But as expressly pro-
vided in the provision of Art. 10 of the Contraven-
tion Code, the social danger of the contravention
is lower than that of the offense. Precisely, for this
reason, when describing the offense, in Art. 14 of
the Criminal Code the legislator uses the term
prejudicial. Thus, offenses cause more harmful
damage than contraventions.

In accordance with Art. 15 of the Criminal
Code of the Republic of Moldova, the prejudicial
degree of the offense is determined according to
the signs that characterize the elements of the of-
fense: the object, the objective side, the subject
and the subjective side. Although in the Contra-
vention Code there is no any analogical provision
to the one from Art. 15 of the Criminal Code of
the Republic of Moldova, the social danger of the
contravention results from the same pre-existing
and constitutive elements (legal and material ob-
ject, objective side, subjective side and the subject
of the offense).

Therefore, when delimiting these two cat-
egories of facts, the basis of assessment is formed,
on the one hand, by the abstract social danger of
the contravention described by the legislator in
the contravention law, and, on the other hand, by
the abstract prejudicial degree of the offenses de-
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ridic aferent infractiunii §i a continutului juridic
aferent contraventiei, urmeaza a se constata care
este cerinta (cerintele), care determina gravitatea
faptelor. Aceste cerinte se pot referi la obiectul
material al infractiuni sau al contraventiei, meto-
da si mijloacele de savarsire, urmarea prejudicia-
bild, forma de vinovitie, motiv si scop etc.

De exemplu, din compararea continutului
contraventiei de huliganism nu prea grav preva-
zute la art. 354 C.cont. al R. Moldova cu continu-
tul infractiunii de huliganism descrise la art. 287
C.pen,, reiese ca metoda de comitere a actiunii
huliganice este cerinta (semnul) prin care legiu-
itorul marcheaza gradul prejudiciabil al infrac-
tiunii in raport cu contraventia. Astfel, actiunile
huliganice ating gradul de prejudiciabilitate al
infractiunii atunci cind sunt sivérsite prin me-
todele descrise la art. 287 C.pen. al R. Moldova:
1) aplicarea violentei asupra persoanelor sau de
amenintarea cu aplicarea unei asemenea violente;
2) opunerea de rezistenti violentd reprezentanti-
lor autoritatilor sau altor persoane care curma ac-
tele huliganice; 3) cinism deosebit; 4) obraznicie
deosebita.

Alteori, gradul prejudiciabil al infractiunii
poate fi determinat de urmarea prejudiciabild. De
fapt, delimitarea contraventiei de infractiune, de
cele mai multe ori se face prin prisma urmarii pre-
judiciabile, cerinti (semn) ce exprimi gravitatea
daunei provocata relatiilor sociale. De exemplu,
la art. 104 C.contr. al R. Moldova este instituita
raspunderea contraventionald pentru: ,Distru-
gerea sau deteriorarea intentionati a bunurilor
straine, dacd fapta nu reprezintd o infractiune”.
La art. 197 C.pen. se prevede raspunderea penala
pentru aceeasi faptd, dar care este particularizata
printr-un semn ce-i marcheaza gradul prejudici-
abil: yDistrugerea sau deteriorarea intentionati a
bunurilor, daci aceasta a cauzat daune in propor-
tii mari”. Prin urmare, proportia mare, definiti la
art. 126 alin. (1) C.pen., reprezinti cerinta care
determind gradul prejudiciabil al infractiunii de
distrugere sau deteriorare a bunurilor.

O alta cerintd, care poate determina gradul
prejudiciabil al infractiunii in raport cu contra-
ventia este reprezentati de obiectul material al
faptei. De exemplu, la art. 85 C.contr. este descri-

scribed by the criminal law. Following the compar-
ison of the legal content related to the offense and
the legal content related to the contravention, it is
necessary to ascertain what is the requirement (re-
quirements), which determines the gravity of the
deeds. These requirements may refer to the mate-
rial object of the offense or contravention, meth-
od and means of commission, prejudicial conse-
quence, form of guilt, reason and purpose, etc.

For example, from the comparison of the
content of the not too serious hooliganism contra-
vention provided by Art. 354 of the Contravention
Code of the Republic of Moldova with the content
of the offense of hooliganism described in Art. 287
of the Criminal Code, it appears that the method of
committing the hooligan action is the requirement
(sign) by which the legislator marks the prejudicial
degree of the offense in relation to the contraven-
tion. Thus, the hooligan actions reach the prejudi-
cial degree of the offense when they are committed
by the methods described in Art. 287 of the Crimi-
nal Code of the Republic of Moldova: 1) the ap-
plication of violence against persons or the threat
of such violence; 2) the opposition of violent re-
sistance to the representatives of the authorities or
to other persons who fight with hooligan acts; 3)
special cynicism; 4) special impertinence.

Sometimes, the detrimental degree of the of-
fense may be determined by the prejudicial conse-
quence. As a matter of fact, the delimitation of an of-
fense from contravention, most of the times is made
through the prism of the prejudicial consequence, a
requirement (sign) that expresses the gravity of the
damage caused to the social relations. For example,
Art. 104 of the Contravention Code of the Republic
of Moldova establishes the contravention liability
for: “Intentional destruction or damage of foreign
property, if the deed is not an offense”. Art. 197 of
the Criminal Code provides criminal liability for the
same deed, but which is characterized by a sign that
marks the prejudicial degree: “Intentional destruc-
tion or damage to property, if it has caused extensive
damage”. Therefore, the large proportion, defined
by Art. 126 paragraph (1) of the Criminal Code rep-
resents the requirement that determines the preju-
dicial degree of the offense of destruction or damage

of the goods.



sa fapta de: ,Procurare ori pastrare ilegald, fara
scop de instrdinare, a drogurilor, precursorilor,
etnobotanicelor i a analogilor acestora in can-
titdti mici, precum si consumul de droguri fard
prescriptia medicului”. Fapta corelativa este de-
scris la art. 217 alin. (1) C.pen.; ,Semanatul sau
cultivarea ilegald a plantelor care contin droguri
sau etnobotanice, prelucrarea sau utilizarea unor
astfel de plante, savarsite in proportii mari si fara
scop de instriinare” si la art. 217 alin. (2): ,Pro-
ducerea, prepararea, experimentarea, extragerea,
prelucrarea, transformarea, procurarea, pastrarea,
expedierea, transportarea drogurilor, etnobotani-
celor sau analogilor acestora, sivarsite in propor-
tii mari i fard scop de instriinare”. Atunci cand
obiectul material al traficului de droguri, fira scop
de instrainare este in cantitati mici se va aplica le-
gea contraventionald. Atunci cind aceeasi faptd
este comisa in proportii mari — se va aplica legea
penala.

Delimitarea contraventiilor de infractiuni
urmeazi a fi ficutd si prin prisma ilegalitatii ca
trasiturd definitorie ce caracterizeazi, deopotri-
vd, infractiunea si contraventia. Infractiunea este
de domeniul legii penale, care in normele incrimi-
natorii descrie cerintele i conditiile ce o particu-
larizeaza in raport cu alte fapte ilicite. Contraven-
tia este de domeniul legii contraventionale, fiind
descrisi printr-o tehnica juridica similara celei de
descriere a infractiunii in normele din Partea spe-
ciald a Codului contraventional.

Pentru o delimitare §i o incadrare juridica
care ar corespunde principiului legalitatii incrimi-
narii, atit normele Pirtii speciale a Codului penal,
cat si cele din Codul contraventional trebuie si
corespunda cerintelor de claritate, previzibilitate
si accesibilitate.

Pentru a corespunde celor trei criterii de
calitate — accesibilitate, previzibilitate si claritate
- norma de drept trebuie si fie formulata cu su-
ficienta precizie, astfel incat sd permita persoanei
sd decidd asupra conduitei sale si sd prevadi, in
mod rezonabil, in functie de circumstantele cau-
zei, consecintele acestei conduite. In caz contrar,
cu toate ci legea contine o norma de drept care
aparent descrie conduita persoanei in situatia
datd, persoana poate pretinde ci nu-si cunoagte
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Another requirement, which can deter-
mine the prejudicial degree of the offense in re-
lation to the contravention, is represented by the
material object of the deed. For example, Art. 85
of the Contravention Code describes the deed as
follows: “Illegal procurement or storage, without
purpose of alienation, of drugs, precursors, ethno-
botanicals and their analogues in small quantities,
as well as drug use without a doctor’s prescrip-
tion”. The correlative deed is described in Art.
217 paragraph (1) of the Criminal Code: “Illegal
sowing or cultivation of plants containing drugs
or ethnobotanicals, processing or use of such
plants, carried out on alarge scale and without the
purpose of alienation” and in Art. 217 paragraph
(2): “Production, preparation, experimentation,
extraction, processing, transformation, procure-
ment, storage, dispatch, transportation of drugs,
ethnobotanicals or their analogues, committed
in large proportions and without the purpose of
alienation”. When the material object of the drug
trafficking, without the purpose of alienation is
in small quantities, the contravention law will be
applied. When the same deed is committed on a
large scale, then the criminal law will be applied.

The delimitation of the contraventions
from the offenses is to be made through the prism
ofillegality as a defining feature that characterizes
both, the offense and the contravention. The of-
fense belongs to the field of criminal law, which
in the incriminating norms describes the require-
ments and conditions that characterize it in rela-
tion to other illegal acts. The contravention be-
longs to the field of the contravention law, being
described by a legal technique similar to the one
of describing the offense in the norms from the
Special Part of the Contravention Code.

For delimitation and legal classification
that would correspond to the principle of legality
of incrimination, both the norms of the Special
Part of the Criminal Code and those of the Con-
travention Code must correspond to the require-
ments of clarity, predictability and accessibility.

In order to meet the three criteria of quality
— accessibility, predictability and clarity — the rule
of law must be worded with sufficient precision so
as to enable the person to decide on his or her con-
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drepturile si obligatiile. Intr-o astfel de interpre-
tare, norma ce nu corespunde criteriilor claritatii
este contrari art.23 din Constitutie [3].

De asemenea, Curtea Constitutionald a
R. Moldova a retinut ca legea penali are reper-
cusiunile cele mai dure comparativ cu alte legi
sanctionatoare, ea incrimineaza faptele cele mai
prejudiciabile, respectiv, norma penala trebuie
sd dispund de o claritate desavarsitd pentru toate
elementele componentei infractiunii in cazul nor-
melor din Partea speciali a legii penale [4]. De
asemenea, legea penala constituie un ansamblu
de reguli juridice, formulate intr-o maniera clara,
concisa si precisi. Formulele generale si abstracte
intr-un caz concret pot afecta functionalitatea le-
gii penale, aplicarea ei coerenta si sistemicd, ceea
ce ar denatura principiul calitatii legii.

O normi este accesibili §i previzibild nu-
mai atunci cind este redactata cu suficientd pre-
cizie, in aga fel incét sa permiti oricirei persoane
sd Isi corecteze conduita i s fie capabild, cu con-
siliere adecvati, sa prevada, intr-o masura rezona-
bild, consecintele care pot apirea dintr-o norma.
Legea trebuie si fie accesibila intr-un mod adec-
vat: cetiteanul trebuie si aiba un indiciu adecvat,
in circumstante concrete, asupra reglementarilor
legale aplicabile” [S].

O infractiune si o contraventie trebuie sa
fie clar definite de lege si cd aceastd conditie se
considerd indeplinita atunci cand individul poate
cunoagte din textul dispozitiei relevante sau, daca
este necesar, folosind interpretarea acesteia de ci-
tre instantele judecitoresti sau de un aviz juridic
explicativ cu referire la acte si omisiuni ar implica
raspunderea sa penala.

Persoana este in drept si cunoasci, in ter-
meni foarte clari, ce acte §i omisiuni sunt de na-
turd si-i angajeze responsabilitatea penald [6].
Atunci cand un act este privit ca infractiune, jude-
catorul poate si precizeze elementele constitutive
ale infractiunii, dar nu si le modifice, in detrimen-
tul acuzatului, iar modul in care el va defini aceste
elemente constitutive trebuie si fie previzibil pen-
tru orice persoani consultati de un specialist [7].

Intr-o alti hotirire s-a decis ci cerintele
previzibilitatii legii penale §i formulirii suficient
de clare se considera indeplinite atunci cdnd jus-

duct and to reasonably provide the consequences of
this conduct according to the circumstances of the
case. Otherwise, although the law contains a rule of
law that apparently describes the person’s conduct
in the given situation, the person may claim that he
or she does not know his or her rights and obliga-
tions. In such an interpretation, the norm that does
not correspond to the criteria of clarity is contrary to
Art. 23 from the Constitution [3].

Also, the Constitutional Court of the Re-
public of Moldova noted that the criminal law
has the harshest repercussions compared to other
sanctioning laws, it criminalizes the most harm-
ful deeds, and respectively, the criminal law must
have complete clarity for all elements of the crime
in the case of norms from the Special Part of the
Criminal Law [4]. Criminal law is also a set of le-
gal rules, formulated in a clear, concise and pre-
cise manner. The general and abstract formulas
in a concrete case can affect the functionality of
the criminal law, its coherent and systemic appli-
cation, which would distort the principle of the
quality of the law.

A norm is accessible and foreseeable only
when it is drafted with sufficient precision, so as to
enable any person to correct his conduct and to be
able, with appropriate counseling, to foresee, to a
reasonable extent, the consequences which may
arise from a norm. The law must be accessible in
an appropriate way: the citizen must have an ade-
quate indication, in concrete circumstances, about
the applicable legal regulations” [S].

An offense and a contravention must be
clearly defined by law and this condition is consid-
ered fulfilled when the individual can learn from
the text of the relevant provision or, if necessary,
using its interpretation by the courts or an explana-
tory legal opinion regarding acts and omissions
which would imply his criminal liability.

The person is entitled to know, in very clear
terms, what acts and omissions are likely to en-
gage his criminal responsibility [6]. When an act
is regarded as an offense, the judge may specify
the constitutive elements of the offense, but not
modify them, to the detriment of the accused,
and the way in which he defines these constitu-
tive elements must be predictable for any person



titiabilul, citind textul dispozitiei pertinente si, in
caz de necesitate, cu ajutorul interpretirii aceste-
ia de citre instantele judecitoresti, poate si stie
pentru ce actiuni si inactiuni poate fi supus ras-
punderii penale [8].

Daca o faptd nu este prevazuta de legea pe-
nala din cauza ci nu intruneste conditia de preju-
diciabilitate, aceasta va putea fi calificata ca con-
traventie doar daca in Partea speciald a Codului
contraventional existd o normi care o descrie si
o pedepseste ca atare. De exemplu, legiuitorul in
Partea speciald a C.pen. nu incrimineaza fapta de
distrugere sau deteriorare din imprudenta (cul-
pd) a bunurilor altei persoanei. Acest vid legal nu
justificd aplicarea raspunderii contraventionale,
intrucat in Partea speciald a C.contr. nu exista o
norma speciald care ar descrie o asemenea fapta
in calitate de contraventie.

Cu referire la vinovitie, contraventia, ca si
infractiunea poate fi sivarsitd cu intentie, din im-
prudenti sau cu praeterintentie. Astfel, in confor-
mitate cu art. 14 alin. (2) C.contr.: ,,Contraventia
se considera savarsitd cu intentie daci persoana
care a savarsit-o isi didea seama de caracterul pre-
judiciabil al actiunii sau inactiunii sale, a previzut
urmarile ei prejudiciabile, a dorit sau a admis in
mod constient survenirea acestor urmari”. Potri-
vit alin. (3) al aceluiasi articol: ,Contraventia se
considera savarsitd din imprudenta daci persoa-
na care a sivarsit-o isi didea seama de caracterul
prejudiciabil al actiunii sau inactiunii sale, a pre-
vizut urmirile ei prejudiciabile, dar considera in
mod uguratic ci ele vor putea fi evitate, ori nu isi
dadea seama de caracterul prejudiciabil al actiunii
sau inactiunii sale, nu a previzut posibilitatea sur-
venirii urmarilor ei prejudiciabile, desi trebuia si
putea si le prevada”. In sfarsit, conform alin. (4)
al articolului sus-mentionat: ,Dac3, drept rezultat
al savarsirii cu intentie a contraventiei, se produc
urmdri mai grave care, conform legii, atrag inis-
prirea sanctiunii contraventionale si care nu erau
cuprinse de intentia persoanei care a savarsit-o,
raspunderea contraventionald pentru atare ur-
mari survine numai dacé persoana a prevazut ur-
marile prejudiciabile, dar considera in mod ugura-
tic cd ele vor putea fi evitate, sau daci persoana nu
a previzut posibilitatea survenirii acestor urmiri,
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consulted by a specialist [7].

In another decision it was decided that the
requirements of predictability of criminal law and
sufficiently clear wording are considered met when
the litigant, reading the text of the relevant provi-
sion and, if necessary, with the help of its interpre-
tation by the courts, can know for what actions and
inactions may be subject to criminal liability [8].

If an act is not provided by the criminal law
because it does not meet the condition of preju-
dice, it can be qualified as a contravention only if
the Special Part of the Contravention Code con-
tains a rule describing and punishing it. For exam-
ple, the legislator in the Special Part of the Crimi-
nal Code does not criminalize the act of reckless
destruction or damage (fault) of another person’s
property. This legal blankness does not justify the
application of the contravention liability, since in
the Special Part of the Contravention Code there
is no special norm that would describe such an act
as a contravention.

With regard to guilt, the contravention,
as well as the offense can be committed inten-
tionally, recklessly or premeditatedly. Thus, in
accordance with Art. 14 paragraph (2) of the
Contravention Code: “The contravention is con-
sidered to have been committed intentionally if
the person who committed it realized the preju-
dicial nature of his action or inaction, foresaw its
prejudicial consequences, deliberately wished or
admitted the occurrence of such consequences”.
According to paragraph (3) of the same article:
“The contravention is considered reckless if the
person who committed it realized the harmful
nature of his action or inaction, foresaw its harm-
ful consequences, but easily considered that they
could be avoided, or did not realize the prejudicial
nature of his action or inaction, did not provide
for the possibility of its prejudicial consequences,
although he had to and could foresee them”. And
finally, according to paragraph (4) of the article
mentioned above: “If, as a result of the intentional
commission of the contravention, more serious
consequences occur which, according to the law,
attract the aggravation of the contravention sanc-
tion and which were not covered by the intention
of the person who committed it, the contraven-
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desi trebuia si putea si le prevada. In consecints,
contraventia se considera intentionatd”.

Sub aspectul vinovatiei, infractiunile pot fi
delimitate de contraventii prin prisma factorului
intelectiv, care consti in perceperea gradului pre-
judiciabil §i previziunea urmarilor prejudiciabile.
In primul caz, perceperea se produce in raport cu
gradul prejudiciabil al infractiunii, iar previziunea
in raport cu urmirile ce pot surveniri in urma sa-
varsirii actiunii sau inactiunii infractionale. In cel
de al doilea caz, perceperea se realizeaza in rapor-
tul cu pericolul social al contraventiei, care este
mai redus decit infractiune, iar previziunea in ra-
port cu urmirile ce pot surveni in urma savarsii
actiunii sau inactiunii periculoase.

Sanctiunea poate figura si ea ca trasitura
distinctivd dintre infractiune §i contraventie. In-
fractiunea este pasibila de pedeapsa penald, iar
contraventia de pedeapsi contraventionala.

La art. 62 C.pen. al R. Moldova, sunt pre-
vizute urmatoarele categorii de pedepse ce pot fi
aplicate persoanelor fizice: a) amendi; b) priva-
re de dreptul de a ocupa anumite functii sau de
a exercita o anumita activitate; b1l) privarea de
dreptul de a conduce mijloace de transport sau
anularea acestui drept; c) retragerea gradului mi-
litar sau special, a unui titlu special, a gradului de
calificare (clasificare) si a distinctiilor de stat; d)
munca neremunerati in folosul comunititii; f) in-
chisoare; g) detentiune pe viata.

Potrivit art. 32 C.contr. sunt stipulate ur-
matoarele sanctiuni contraventionale aplicabile
persoanei fizice: a) avertismentul; b) amenda; c)
privarea de dreptul de a desfasura o anumita acti-
vitate; d) privarea de dreptul de a detine anumite
functii; e) aplicarea punctelor de penalizare; f)
privarea de dreptul special (dreptul de a conduce
vehicule, dreptul de detinere sau port si folosire a
armei); g) munca neremunerati in folosul comu-
nitatii; h) arestul contraventional.

Pedepsele penale sunt mai aspre dupi con-
tinut decat cele contraventionale. Reiesind din
asprimea ce le este caracteristicd, anumite sancti-
uni pot fi aplicate doar ca pedepse penale pentru
comiterea de infractiuni, de exemplu, inchisoarea

tion liability for such consequences occurs only
if the person provided prejudicial consequences,
but readily considered that they could be avoid-
ed, or if the person did not foresee the possibil-
ity of such consequences, although he should and
could have foreseen them. Consequently, the
contravention is considered intentional”.

Under the aspect of guilt, the offenses can
be delimited from contraventions through the
prism of the intellectual factor, which consists in
the perception of the prejudicial degree and the
prediction of the prejudicial consequences. In the
first case, the perception occurs in relation to the
prejudicial degree of the offense, and the forecast
in relation to the consequences that may occur as
aresult of committing the criminal action or inac-
tion. In the second case, the perception is made
in relation to social danger of the contravention,
which is lower than in the case of offense, as well
as the forecast in relation to the consequences
that may occur as a result of committing the dan-
gerous action or inaction.

The sanction can also appear as a distinc-
tive feature between the offense and the contra-
vention. The offense is punishable by criminal
punishment, and the contravention by contra-
vention punishment.

Article 62 of the Criminal Code of the Re-
public of Moldova, provides the following catego-
ries of penalties that can be applied to individuals:
a) fine; b) deprivation of the right to hold certain
positions or to exercise a certain activity; bl) de-
privation of the right to drive means of transport
or cancellation of this right; c) withdrawal of mili-
tary or special rank, of special title, degree of qual-
ification (classification) and state distinctions; d)
unpaid work for the benefit of the community; f)
imprisonment; g) life imprisonment.

According to Art. 32 of the Contravention
Code, the following contravention sanctions ap-
plicable to the natural person are stipulated: a)
warning; b) fine; ¢) deprivation of the right to
carry out a certain activity; d) deprivation of the
right to hold certain positions; e) application of
penalty points; ) deprivation of special right (the
right to drive vehicles, the right to possess or carry
and use the weapon); g) unpaid work for the ben-



si detentiunea pe viatd. Invers, anumite sanctiuni,
care dupd natura lor sunt mai blande, pot fi aplica-
te doar pentru comiterea de contraventii: avertis-
mentul, aplicarea punctelor de penalizare, arestul
contraventional.

Sunt insa sanctiuni care pot fi aplicate atit
pentru comiterea infractiunilor, cit §i pentru
comiterea contraventiilor: amenda, privarea de
dreptul de a desfigura o anumita activitate sau
anumite functii, munca neremunerati in folosul
comunitatii. Gradual, in asemenea cazuri sanctiu-
nea penald se deosebeste de cea contraventionala
dupi limitele minime si limitele maxime generale.
De exemplu, potrivit art. 34 C.contr. amenda se
aplica persoanelor fizice de la una la 500 de uni-
tati conventionale, iar persoanelor cu functie de
raspundere — de la 10 la 1500 de unititi conventi-
onale. In conformitate cu art. 64 alin. (3) C.pen.,
marimea amenzii pentru persoanele fizice se sta-
bileste in limitele de la 500 la 3000 de unitati con-
ventionale, iar pentru infractiunile sivérsite din
interes material — pana la 20 000 de unitati con-
ventionale, ludndu-se ca bazid marimea unitatii
conventionale la momentul savérsirii infractiunii.

Mai este de mentionat ci in raport cu ce-
lelalte fapte ilicite doar infractiunea genereaza
dupa sine antecedente penale. In acord cu art.
110 C.pen., antecedentele penale reprezinta o
stare juridici a persoanei, ce apare din momentul
ramanerii definitive a sentintei de condamnare,
generdnd consecinte de drept nefavorabile pen-
tru condamnat pani la momentul stingerii ante-
cedentelor penale sau reabilitarii.

Concluzii. La baza sanctionirii unei anu-
mite fapte ca contraventie sau ca infractiune sta
pericolul social abstract inerent acestor doud ca-
tegorii de fapte ilicite, care este estimat de citre
legiuitor in procesul de legiferare a legii penale si
a celei contraventionale. Elucidarea pericolului
social abstract se face prin prisma elementelor si
semnelor constitutive ce caracterizeaza compo-
nenta de infractiune si, respectiv, componenta
contraventiei. In vederea unei incadriri juridice
metodice coerente care ar corespunde principi-
ilor fundamentale ale dreptului penal, atit nor-
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efit of the community; h) misdemeanor arrest.

Criminal penalties are harsher than those
of contravention nature. Based on their severity,
certain sanctions can only be applied as criminal
penalties for committing of offences, such as im-
prisonment and life imprisonment. And on the
contrary, certain sanctions, which by their nature
are milder, can be applied only for the commis-
sion of contraventions: warning, application of
penalty points, misdemeanor arrest.

However, there are sanctions that can be
applied both for committing of offenses and for
committing of contraventions: fine, deprivation
of the right to carry out a certain activity or up-
hold certain functions, unpaid work for the bene-
fit of the community. Gradually, in such cases the
criminal sanction differs from the contravention’s
one according to the general minimum and maxi-
mum limits. For example, according to Art. 34
of the Contravention Code the fine is applied to
individuals from one to 500 conventional units,
and to persons with a position of responsibility
— from 10 to 1500 conventional units. In accor-
dance with Art. 64 paragraph (3) of the Criminal
Code, the amount of the fine for natural person
is established within the limits from 500 to 3000
conventional units, and for offenses committed
out of material interest — up to 20.000 conven-
tional units, based on the size of the conventional
unit at the time of crime’s commission.

It should also be mentioned that in relation
to the other illicit deeds, only offense generates
a criminal record. In accordance with Art. 110 of
the Criminal Code, the criminal record represents
a legal status of the person, which appears from
the moment the conviction sentence becomes
final, generating unfavorable legal consequences
for the convicted person until the moment of ex-
tinguishing the criminal record or rehabilitation.

Conclusions. The basis for sanctioning a
certain deed as a contravention or as an offense
is the abstract social danger inherent in these
two categories of illicit deeds, which is estimat-
ed by the legislator in the process of legislating
the criminal law and the contravention law. The
elucidation of the abstract social danger is done
through the prism of the constitutive elements
and signs that characterize the composition of
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mele Partii speciale a Codului penal, cét si cele
din Codul contraventional trebuie sa corespunda
cerintelor de claritate, previzibilitate si accesibili-
tate.

Prin urmare, criteriul principal ce sti la
baza delimitdrii infractiunii de contraventiei il
constituie pericolului social sau prejudiciabilita-
tea faptei ce urmeazi a fi evaluat de catre interpre-
tul legii penale. In calitate de criterii aditionale si
celelalte trasaturi esentiale aferente infractiunilor
si contraventiilor precum ar fi ilegalitatea, vinova-
tia si pasibilitatea de pedeapsa.

the offense and, respectively, the composition of
the contravention. In order to obtain a coherent
methodological legal framework that would cor-
respond to the fundamental principles of crimi-
nal law, both the norms of the Special Part of the
Criminal Code and those of the Contravention
Code must correspond to the requirements of
clarity, predictability and accessibility.

Therefore, the main criterion underlying
the delimitation of the offense from contraven-
tion is the social danger or the prejudicial nature
of the deed to be assessed by the interpreter of the
criminal law. Among additional criteria and other
essential features related to offenses and contra-
ventions are illegality, guilt and liability.
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Raspunderea penald este unul din cei trei piloni
de bazi pe care aldturi de infractiune, pe de o parte,
si pedeapsa penald, pe de alti parte, se sprijind intre-
gul sistem de drept penal. Fird infractiune nu existd
rdspundere penald, iar in lipsa acesteia nu putem vor-
bi nici de pedeapsa penald. Sub aspect teoretic, s-au
fdcut multiple cercetiri in incercarea de a defini si
stabili continutul juridic al raspunderii penale, insd
nu s-a ajuns la o pdrere unanim acceptatd, fiecare din
definitiile propuse ldsdnd nesolutionate numeroase
intrebdri fundamentale pentru teoria dreptului pe-
nal. Incercarea legiuitorului de a sustine o anumiti
viziune nu a pus capit discutiilor stiintifice. In cele ce
urmeazd autorul scoate in evidentd problema vizati
si 0 abordeazdi sub diferite aspecte, raspunzdind la
cele mai discutabile intrebdri.

Cuvinte-cheie: rdspundere penald, temei al rds-
punderii penale, infractiune, limite de realizare.

Criminal liability is one of the three basic pillars
on which, along with crime, on the one hand, and
criminal punishment, on the other, the entire crim-
inal law system is based. Without crime there is no
criminal liability and in its absence we cannot even
talk about criminal punishment. From a theoretical
point of view, multiple researches have been done in
an attempt to define and establish the legal content of
criminal liability, but this did not reach a unanimous-
ly accepted opinion, each of the proposed definitions
leaving unresolved many fundamental questions for
criminal law theory. The legislator’s attempt to sup-
port a certain vision did not put an end to scientific
discussions. In the following, the author highlights the
problem and addresses it in different ways, answering
the most debatable questions.

Keywords: criminal liability, grounds of criminal
liability, crime, limits of achievement.

Introducere. Rispunderea penala este o
forma a raspunderii juridice si reprezintd conse-
cinta nesocotirii dispozitiei normei juridice pena-
le. De regulj, realizarea ordinii de drept penal are
loc prin conformare. Exista insa intotdeauna un
anumit numir de persoane care nu se conformea-
za exigentelor legii penale i savarsesc infractiuni.
In aceasti situatie, realizarea ordinii de drept pe-
nal este posibild numai prin constrangere, adica
prin aplicarea sanctiunilor prevazute de normele
incilcate fata de cei care au savarsit fapte interzise.

Istoric vorbind, pand la mijlocul sec.XX

Introduction. Criminal liability is a form
of legal liability and is the consequence of disre-
garding the provisions of the criminal law. Usu-
ally, the realization of the criminal law order takes
place through compliance. However, there are
always a number of people who do not comply
with the requirements of criminal law and com-
mit crimes. In this situation, the realization of the
criminal law order is possible only by coercion,
i.e. by applying the sanctions provided by the vio-
lated norms towards those who have committed
prohibited acts.
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sub aspect legal nu se ficea delimitare intre ris-
punderea penald §i pedeapsa penald, aceste no-
tiuni fiind considerate identice. Introducerea in
anii 1958-1961 in legislatia penala a termenului
yraspundere penala”, care avea s insemne altceva
decat pedeapsa penald, marcheaza momentul din
care aceste doud notiuni ulterior vor fi tratate ca
fiind distincte (alin.(1) art.48 CP al RM din 1961
si articolele corespunzitoare ale codurilor penale
ale celorlalte republici unionale din fosta URSS
prevedea liberarea de raspundere penals, iar alin.
(2) al aceluiasi articol prevedea liberarea de pe-
deapsi).

Metodologia studiului cuprinde meto-
dele traditionale de cercetare: logicd, gramati-
cald, istorici, observatiei, sistemicé, deductiei si
inductiei, precum §i metoda sintezei si compa-
ratiei. Studiul reprezinta o abordare teoretico-
practici a institutiei penale — rispunderea penalj,
accentul fiind pus pe notiunea si limitele ei de re-
alizare.

Rezultate obtinute si discutii. In litera-
tura de specialitate au fost expuse multiple opinii
in incercarea de a defini rispunderea penald, insa
nici una dintre acestea nu a fost unanim accep-
tatd, dat fiind faptul ci elaborarea lor era ficuta
strict pentru a raspunde prin ce se deosebeste de
pedeapsa penald, dar nu §i pentru a raspunde la
numeroase alte intrebari nu mai putin importante
pentru teoria dreptului penal.

Printre cele mai impunitoare conceptii cu
privire la notiunea de rispundere penali se numa-
rd: rispunderea penald — obligatia (indatorirea)
persoanei de a raspunde pentru infractiunea co-
misa [12, p. 25]; rispunderea penald — masurile
procesual-penale aplicate de citre stat asupra per-
soanei care a comis o infractiune [21, P 18]; ris-
punderea penald — raportul juridico-penal [20, p.
69]; raspunderea penald — condamnarea publici
a faptelor social periculoase si a persoanelor care
le comit [19, p. 51], aceasta ultimi opinie gisin-
du-si sustindtori si printre doctrinarii autohtoni
[3, p. 24], iar mai tarziu fiind preluatd de Legea
penala nationala.

Multitudinea opiniilor expuse privind de-
finirea raspunderii penale atestd faptul ca aceasta
problema a fost investigatd de multi cercetatori si

Historically speaking, until the middle of
the twentieth century, from a legal point of view,
no delimitation was made between criminal li-
ability and criminal punishment, these notions
being considered identical. The introduction in
1958-1961 in the criminal legislation of the term
criminal liability, which would mean something
other than criminal punishment, marks the mo-
ment when these two notions will later be treated
as distinct (paragraph 1 art. 48 CC of the Repub-
lic of Moldova of 1961 and the corresponding ar-
ticles of the Criminal Codes of the other union
republics of the former USSR provided for the
release of criminal liability, and paragraph 2 of
the same article provided for the release of pun-
ishment).

The study methodology includes tradi-
tional research methods: logic, grammar, his-
tory, observation, systemic, deduction and in-
duction, as well as the method of synthesis and
comparison. This article is a theoretical-practi-
cal approach to the most important aspects of
the criminal institution - criminal liability, the
emphasis being on the notion and its limits of
achievement.

Results obtained and discussions. Multi-
ple opinions have been expressed in the literature
in an attempt to define criminal liability, but none
of them has been unanimously accepted given
that their elaboration was made strictly to answer
what differs from criminal punishment, but not to
answer many other questions no less important
for the theory of criminal law.

Among the most imposing conceptions
regarding the notion of criminal liability are:
criminal liability - the obligation (duty) of the
person to answer for the crime committed [12,
p-25]; criminal liability - the criminal procedur-
al measures applied by the state on the person
who committed a crime [21, p.18]; criminal li-
ability - the juridical-criminal relationship [20,
p-69]; criminal liability - public condemnation
of socially dangerous acts and the persons who
commit them [19, p.51], this last opinion find-
ing supporters also among local doctrinaires [3,
p-24], and later being taken over by the National
Criminal Law.

The multitude of opinions expressed on



in special intr-un mod foarte intens. Interpreta-
rea diferitd a notiunii si continutului rispunderii
penale demonstreaza importanta si dificultatea
problemei in cauzi. Avandu-se in vedere ca ras-
punderea penali este unul din pilonii de bazi pe
care, alaturi de infractiune §i pedeapsi, se spriji-
na intregul sistem de drept penal, este extrem de
important si necesar ca, in scopul aplicarii unila-
terale a normelor penale, legiuitorul sa-si expuni
vointa dand o apreciere acestei notiuni, fapt care
s-a si intimplat odatd cu adoptarea legislatiei pe-
nale in vigoare.

Potrivit art.50 CP al RM, prin raspundere
penali se intelege ,condamnarea publici, in nu-
mele legii, a faptelor infractionale si a persoanelor
care le-au savérsit, condamnare ce poate fi pre-
cedatd de misurile de constrangere prevazute de
lege”.

Pentru a intelege mai bine continutul aces-
tei notiuni, vom incerca, in continuare, si anali-
zam fiecare trasiturd caracteristicd raspunderii
penale, fiind vorba despre:

— condamnarea faptelor infractionale si a
persoanelor care le-au savarsit;

— condamnarea publici;

— condamnarea in numele legii;

- condamnarea ce poate fi precedati de
masurile de constrangere prevazute de lege.

Prin condamnarea faptelor infractionale si
a persoanelor care le-au savérsit intelegem deza-
probarea acestor fapte si persoane din partea sta-
tului care se exprima in sentinta de condamnare
sub forma de identificare a caracterului i gradu-
lui pericolului social al infractiunii comise, pe de o
parte, si, pe de altd parte, sub formi de identificare
a caracterului si gradului pericolului social al per-
soanei care a savarsit fapta infractionala.

Condamnarea publici presupune dezapro-
barea faptei infractionale si a persoanei care a sa-
varsit-o, precum si obligarea acestei persoane si
suporte o0 anumita pedeapsi previzuta de legea
penala exprimati in sentinta de condamnare ce se
pronunti in mod public [6, p. 104].

Prin condamnare in numele legii expertii
in materie de drept penal, practic in mod unanim,
fac trimitere la faptul ca sentinta de condamnare
se pronunti in numele legii [2, p. 341] care, la

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

the definition of criminal liability testifies to the
fact that this issue has been investigated by many
researchers and especially in a very intense way.
The different interpretation of the notion and
content of criminal liability demonstrates the im-
portance and difficulty of the issue at hand. Given
that criminal liability is one of the basic pillars on
which, along with crime and punishment, the en-
tire criminal law system leans on, it is extremely
important and necessary that, in order to unilat-
erally apply criminal rules, the legislature exposes
the will by giving an appreciation to this notion, a
fact that happened with the adoption of the crimi-
nal legislation in force.

According to art. 50 of the Criminal Code
of the Republic of Moldova, criminal liability
means “public conviction, in the name of the law,
of criminal acts and the persons who committed
them, a conviction that may be preceded by coer-
cive measures provided by law.”

In order to better understand the content
of this notion, we will try to analyze each feature
characteristic of criminal liability, being about:

« Condemnation of criminal acts and of the
persons who committed them;

« Public condemnation;

« Condemnation in the name of the law;

« Condemnation that may be preceded by
coercive measures provided by law.

By condemnation the criminal acts and the
persons who committed them, we mean the dis-
approval of these acts and persons from the state
which is expressed in the sentence in the form of
identification of the nature and degree of social
danger of the crime committed, on the one hand,
and, on the other hand, in the form of identifying
the character and degree of social danger of the
person who committed the criminal act.

Public condemnation involves the disap-
proval of the criminal act and the person who
committed it, as well as the obligation of this per-
son to bear a certain punishment provided by the
Criminal Law expressed in the sentence of con-
demnation pronounced publicly [6, p.104].

By conviction in the name of the law, crimi-
nal law experts, practically unanimously, refer to
the fact that the sentence of conviction is pro-
nounced in the name of the law [2, p.341] which
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randul siu, inseamni cad ,adoptarea sentintei in
numele legii creste autoritatea acestui act, precum
si responsabilitatea judecitorilor pentru emiterea
unui verdict corect. Sentinta emisa in numele le-
gii este asemandtoare legii sub aspectul obligativi-
titii sale pentru persoanele pe care le vizeaza” [9,
p. 712]. Asadar, prin condamnare in numele legii
se intelege caracterul imperativ, la rang de lege, al
sentintei de condamnare. In acest fel nimeni, nici
chiar statul, nu poate pune la indoiala executarea
sentintei de condamnare definitive. Mai presus ca
legea nu poate fi nimeni, toti sunt egali si se supun
legii, inclusiv statul. Prin urmare, sentinta pro-
nuntatd in numele legii devine obligatorie chiar si
pentru stat.

Ultima trisatura caracteristicd a raispunde-
rii penale se referd la masurile de constrangere
previzute de lege care pot preceda condamnarea.
Avind in vedere faptul ci sentinta de condamna-
re reprezintd forma de exprimare a condamnarii
publice, se poate usor stabili ce masuri de con-
strangere prevazute de lege pot sa preceada mo-
mentul pronuntarii acestui act. Remarcam fap-
tul ci legiuitorul nu a specificat care anume lege
trebuie sa prevada misurile de constrangere ce ar
preceda condamnarea. In legdtura cu aceasta unii
autori atribuie la masurile de constrangere doar
pe cele previzute de legea procesual-penali [2, p.
342], altii insa adauga la acestea si cele previzute
de legea penala [4, p. 230]. In viziunea noastrs,
accentul nu ar trebui pus pe o lege sau alta, im-
portant fiind faptul ca aceste masuri si preceada
condamnarea publica. Prin urmare, la misurile
de constringere in sensul art.50 CP al RM sunt
atribuite:

— retinerea (art.165 CPP al RM);

— masurile preventive (obligarea de a nu
parasi tara; garantia personald; garantia unei or-
ganizatii; ridicarea provizorie a permisului de
conducere a mijloacelor de transport; transmite-
rea sub supraveghere a militarului; transmiterea
sub supraveghere a minorului; liberarea provi-
zorie sub control judiciar; liberarea provizorie pe
cautiune; arestarea la domiciliu; arestarea preven-
tiva — art.178 CPP al RM);

— alte misuri procesuale de constringere
(obligarea de a se prezenta; aducerea silitd; sus-

in turn means that “the adoption of the sentence
in the name of the law increases the authority of
this act, as well as the responsibility of the judges
for issuing a correct verdict. The sentence issued
in the name of the law is similar to the law in
terms of its obligation for the persons it targets”
[9, p.712]. Therefore, by conviction in the name
of the law is meant the imperative character, at the
rank of law, of the sentence of condemnation. In
this way, no one, not even the state, can question
the execution of the final sentence. No one can
be above the law; all are equal and obey the law
including the state. Therefore, the sentence pro-
nounced in the name of the law becomes manda-
tory even for the state.

The last characteristic feature of criminal li-
ability refers to the coercive measures provided by
law that may precede the conviction. Considering
the fact that the sentence of conviction represents
the form of expression of the public conviction,
it is easy to establish which coercive measures
provided by law can precede the moment of pro-
nouncing this act. We note that the legislator did
not specify which law should provide for coercive
measures that would precede the conviction. In
connection with this, some authors attribute to
the coercive measures only those provided by
the Criminal Procedure Law [2, p.342], others,
however, add to these also those provided by the
Criminal Law [4, p.230]. In our view, the empha-
sis should not be on one law or another, as it is im-
portant that these measures precede public con-
demnation. Therefore, to the coercive measures
within the meaning of art. 50 CC of the Republic
of Moldova are attributed the following:

« The arrest (art.165 Code of Criminal Pro-
cedure of the Republic of Moldova);

+ Preventive measures (obligation not to
leave the country; personal guarantee; guarantee
of an organization; provisional lifting of the driv-
ing license of means of transport; transfer under
supervision of the military; transfer under super-
vision of the minor; provisional release under ju-
dicial control; provisional release on bail; house
arrest; pre-trial detention - art.178 CCP of the
Republic of Moldova);

« Other procedural measures of coercion
(obligation to appear; forced bringing; tempo-



pendarea provizorie din functie; masuri asigura-
toare in vederea repardrii pagubei produse prin
infractiune; garantarea executarii pedepsei amen-
zii — art.197 CPP al RM);

— masurile de constringere cu caracter me-
dical (internarea intr-o institutie psihiatrici cu su-
praveghere obisnuitd; internarea intr-o institutie
psihiatrica cu supraveghere riguroasi — art.99 CP
alRM);

— masurile de constringere cu caracter
educativ (avertismentul; incredintarea minorului
pentru supraveghere parintilor, persoanelor care
fi inlocuiesc pe acestia sau organelor specializate
de stat; obligarea minorului de a repara daunele
cauzate; obligarea minorului de a urma un curs
de tratament medical de reabilitare psihologica;
internarea minorului intr-o institutie speciald de
invitimant §i de reeducare sau intr-o institutie
curativa si de reeducare — art.104 CP al RM) etc.

Din cele relatate putem rezuma ci prin
condamnarea publicg, in numele legii, a faptelor
infractionale si a persoanelor care le-au savarsit se
intelege dezaprobarea (aprecierea pericolului so-
cial al) faptelor infractionale si a persoanelor care
le-au sdvérsit exprimata in sentinta de condamna-
re care larandul ei se pronuntd in mod public si in
numele legii.

Tinem si subliniem cd notiunea raspun-
derii penale in redactia art. S0 CP al RM lasa sub
semnul intrebarii mai multe probleme teoretice,
si anume: ,de la ce anume urmeazi si fie scuti-
ta persoana, adica liberatd de rispundere pena-
la prin sentinta de incetare a procesului penal
(art.391 CPP al RM) sau prin sentinta de con-
damnare (art.389 CPP al RM) daci in continutul
acestor documente se reflectd aprecierea (indivi-
dualizarea) caracterului si gradului pericolului so-
cial al infractiunii si al persoanei care a savarsit-o
si ambele sentinte se pronunta in mod public si
in numele legii?”. Totodatd, potrivit art.50 CP al
RM, raspunderea penali apare odatad cu pronun-
tarea sentintei de condamnare, insd nu este clar
cum poate fi liberatd persoana de la raspundere
penala la etapa urmaririi penale daci rispunderea
inca nu a aparut? In acest context riméne neclari
natura juridicé a institutiei ,,Tnliturarea raspun-

derii penale” (Capitolul XI CP al RM) ce produ-
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rary suspension from office; precautionary mea-
sures to repair the damage caused by the crime;
guaranteeing the execution of the fine - art. 197
CCP of the Republic of Moldova);

« Coercive measures of a medical nature
(hospitalization in a psychiatric institution with
regular supervision; hospitalization in a psychi-
atric institution with rigorous supervision - art.99
CC of the Republic of Moldova);

« Measures of educational coercion (Warn-
ing; Entrusting the minor for supervision of par-
ents, persons replacing them or specialized state
bodies; forcing the minor to repair the damage
caused; forcing the minor to attend a course of
psychological rehabilitation treatment; hospital-
ization of the minor in a special education and re-
education institution or in a curative and re-edu-
cation institution - art.104 CC of the Republic of
Moldova) etc.

From the above mentioned, we can sum-
marize that by the public conviction, in the name
of the law, of the criminal acts and of the persons
who committed them, we mean the disapproval
(assessment of the social danger of) the crimi-
nal acts and the persons who committed them
expressed in the sentence, which in turn, is pro-
nounced publicly and in the name of the law.

We would like to emphasize that the no-
tion of criminal liability in the wording of art. 50
CC of the Republic of Moldova leaves under the
question several theoretical problems, namely:
“from what exactly is the person exempted by
the sentence of termination of the criminal pro-
cess (art. 391 CPC of the Republic of Moldova)
if the content of these documents reflects the ap-
preciation (individualization) of the character
and degree of social danger of the crime and of
the person who committed it and both sentences
are pronounced publicly and in the name of the
law? 7. At the same time, according to art.50 CC
of the Republic of Moldova, criminal liability ap-
pears with the pronouncement of the sentence,
but it is not clear how the person can be released
from criminal liability at the stage of criminal
prosecution if the liability has not yet appeared?
In this context, the legal nature of the institution
“Remove of criminal liability” (Chapter XI CC of
the Republic of Moldova) remains unclear, which
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ce efecte juridice pani la pronuntarea sentintei de
condamnare §i in legaturd cu care apare din nou
intrebarea: ,Cum poate fi inlaturat ceea ce inca
nu exista?”.

Condamnarea publicd, in numele legii, a
faptelor infractionale §i a persoanelor care le-au
comis exprimatd prin sentinta de condamnare
marcheaza un aspect foarte important in vederea
realizdrii raspunderii penale, acest fapt fiind re-
cunoscut practic in mod unanim de toti expertii
de specialitate. Rolul raspunderii penale insi este
mult mai mare §i mai important decit condamna-
rea persoanei. In mod cert, condamnarea publici
influenteaza deosebit profilul psihologic al per-
soanei gasite vinovate de savarsirea infractiunii
in vederea corectirii si reeducirii acesteia, insa
raspunderea penald nu se poate reduce doar la
aceasta, daci ar fi asa, atunci care ar fi necesitatea
aplicarii pedepsei penale?

Este plauzibil faptul ci legiuitorul nostru,
spre deosebire de altii, a dat o apreciere legald no-
tiunii raspunderii penale, scopul sdu nobil fiind de
a pune punct divergentelor de opinii tangentiale
acestei institutii. Rezultatul insa a fost altul.

Interpretind aceeasi definitie legald a ris-
punderii penale, unii autori, spre exemplu, con-
siderd ci realizarea raspunderii penale incepe din
momentul aplicarii masurilor de constrangere si
se epuizeaza odatd cu condamnarea infractiunii
comise §i a persoanei care a savarsit-o, exprimata
in sentinta de condamnare [2, p. 342], altii sunt
de parere ca realizarea raspunderii penale este ex-
primata in hotararea de condamnare si de aplicare
a pedepsei penale corespunzitoare [6, p. 141], a
treia opinie este ca cel mai des raspunderea pena-
1 se realizeazi in pedeapsi si executarea ei [6, p.
96], iar a patra opinie este ci realizarea rispunde-
rii penale incepe cu intentarea urmaririi penale si
se finalizeaza cu expirarea termenului anteceden-
tului penal [10, p. 222].

Este de mentionat ci aceste opinii pot fi
regdsite mai degraba in diferitele interpretiri doc-
trinare cu privire la notiunea raspunderii penale
decitin cealegald. Aceastd constatare vorbeste, in
mod indirect, despre faptul ci expertii autohtoni
nu impartasesc pe deplin definitia legala a raspun-
derii penale.

produces legal effects until the sentencing and in
connection with which the question arises again:
“How can be removed something that still does
not exist?”.

Public conviction, in the name of the law
of criminal acts and of the persons who commit-
ted them expressed by the sentence of conviction
marks a very important aspect in order to achieve
criminal liability, this fact being recognized prac-
tically unanimously by all specialized experts. The
role of criminal liability, however, is much greater
and more important than convicting the person.
Certainly the public conviction particularly in-
fluences the psychological profile of the person
found guilty of committing the crime in order to
correct and re-educate it, but the criminal liabil-
ity cannot be reduced only to this, if so then what
would be the need to apply the criminal punish-
ment?

Itis plausible that our legislator, unlike oth-
ers, gave a legal assessment to the notion of crimi-
nal liability, his noble goal being to put an end to
the divergences of tangential opinions of this in-
stitution. But the result was different.

Interpreting the same legal definition of
criminal liability, some perpetrators, for example,
consider that the realization of criminal liabil-
ity starts from the moment of enforcement mea-
sures and ends with the conviction of the crime
committed and the person who committed it,
expressed in the sentence [2, p.342], others are
of the opinion that the realization of criminal re-
sponsibility is expressed in the decision of convic-
tion and application of the corresponding crimi-
nal punishment [6, p.141], the third opinion is
that most often criminal responsibility is realized
in punishment and its execution [6, p.96], and
the fourth opinion is that the realization of crimi-
nal liability begins with the initiation of criminal
prosecution and ends with the expiration of the
term of the criminal record [10, p.222].

It is worth mentioning that these opinions
can be found in the different doctrinal interpre-
tations regarding the notion of criminal liability
than in the legal one. This finding speaks, indi-
rectly, about the fact that domestic experts do not
fully share the legal definition of criminal liability.

What, however, is criminal liability and



Ce este totusi raspunderea penald si care
este continutul acestei rispunderi? Cand apare si
cand inceteazi raspunderea penald? Prin ce se de-
osebeste raspunderea penala de pedeapsa penala?
Numai raspunzind in complex la aceste si la mul-
te alte intrebari vom avea o viziune mai clard, mai
corectd despre institutia abordatd, apreciindu-i
notiunea si esenta juridica veridica.

In primul rand, este de mentionat ca ras-
punderea penald, find o formad a rispunderii
juridice, alaturi de rispunderea civild, cea admi-
nistrativa ori disciplinarg, are la bazi semnificatia
termenului ,rispundere”, care, potrivit afirmatii-
lor expertilor roméni G. Vrabie si S. Popescu, a
derivat din verbul latin ,respondere” si insemna a
raspunde, dar in acelasi timp a plati, la rindul sdu
[11,p.142].

Potrivit DEX-lui, termenul ,rispundere”
semnifica — ,obligatia de a raspunde pentru con-
secintele unei actiuni” [7, p. 898]. Atribuind aces-
te explicatii la dreptul penal, se poate spune ca
prin raspundere penald se intelege obligatia per-
soanei care a comis o infractiune de a raspunde
pentru fapta comisd, adica de a suporta sanctiu-
nea previzutd de norma juridico-penala.

Este de remarcat faptul ci raspunderea
penala poate si existe si si se realizeze doar in li-
mitele raportului de drept penal dintre stat, pe de
o parte, §i persoana care a comis infractiunea, pe
de altd parte [16, p. 25]. In cadrul raportului de
drept penal, persoana care a comis infractiunea
este obligatd si suporte o anumita constrangere
prevazuta de norma juridico-penald, iar statul este
obligat si supuna vinovatul si suporte aceastd
constrangere. Astfel, raportul de drept penal este
orientat spre reglementarea drepturilor si obliga-
tiilor dintre parti, aparute ca rezultat al comiterii
infractiunii. Continutul acestui raport il formea-
za corespondenta dintre drepturile si obligatiile
partilor. Astfel, obligatia statului de a cere delin-
cventului sa raspundi nu face parte din continu-
tul raspunderii penale, deoarece aceasta duce la
indeplinirea raspunderii §i deci riméane in afara
limitelor ei. Raportul de drept penal nu trebuie
identificat cu raspunderea penali, deoarece el in-
susi reglementeaza procesul juridic de tragere la
raspundere penald a persoanei, astfel fiind doar
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what is the content of that liability? When does
criminal liability arise and cease? How does
criminal liability differ from criminal punish-
ment? Only by answering these and many other
questions in a complex way we will have a clearer,
more correct vision of the approached institution,
appreciating its notion and the true legal essence.

First of all, it should be mentioned that
criminal liability being a form of legal liability,
along with civil, administrative or disciplinary
liability is based on the meaning of the term “li-
ability”, which, according to Romanian experts
G.Vrabie and S.Popescu, derived from the Latin
verb “respondere” and meant to answer, but at
the same time, to pay, in turn [11, p.142].

According to DEX, the term “responsibil-
ity” means - “the obligation to be responsible for
the consequences of an action” [7, p.898]. Attrib-
uting these explanations to criminal law, it can be
said that criminal liability means the obligation of
the person who committed a crime to answer for
the act committed, i.e. to bear the sanction pro-
vided by the legal-criminal norm.

It should be noted that criminal liability can
exist and be realized only within the limits of the
criminal law relationship between the state, on
the one hand, and the person who committed the
crime, on the other hand [16, p.25]. Within the
criminal law report, the person who committed
the crime is obliged to bear a certain constraint
provided by the juridical-criminal norm, and the
state is obliged to subject the culprit to bear this
constraint. Thus, the criminal law report is orient-
ed towards the regulation of the rights and obliga-
tions between the parties, which appeared as a re-
sult of committing the crime. The content of this
report is formed by the correspondence between
the rights and obligations of the parties. Thus, the
obligation of the state to hold the offender ac-
countable is not part of the content of the crimi-
nal liability, because it leads to the fulfillment of
the liability and therefore remains outside its lim-
its. The criminal law relationship should not be
identified with criminal liability, because it itself
regulates the legal process of criminal prosecution
of the person, thus being only an environment
in which criminal liability occurs, is realized and
then extinguished. Therefore, only the obligation
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un mediu in care rispunderea penali apare, se re-
alizeaza §i respectiv se stinge. Prin urmare, doar
obligatia de a suporta constrangerea penali poate
face parte din continutul raspunderii penale, iar
supunerea (obligarea) persoanei care a savarsit o
infractiune la 0 anumiti constrangere (pedeapsi)
constituie un element important in vederea reali-
zarii rispunderii penale.

Cuvantul ,realizare”, potrivit dictionarului,
semnificd ,infiptuire, indeplinire, implinire, tra-
ducere in viatd” [7, p. 898]. Astfel, prin realizarea
raspunderii penale se cuvine sa intelegem inde-
plinirea obligatiei persoanei care a savérsit infrac-
tiunea de a suporta constringerea penala, adici
sanctiunea prevazuta de norma juridico-penala.

In acest context, remarcim faptul ci unii
cercetitori includ in continutul juridic al notiunii
raspundere penald nu doar obligatia persoanei
de a suporta constrangerea penald, ci si realiza-
rea acestei obligatii [18, p. 222-223]. Endoliteva
AV., spre exempluy, sustine ci prin raispundere pe-
nala se intelege obligatia persoanei care a savarsit
o infractiune de a fi supusi influentei juridico-pe-
nale precum si suportarea, in fapt, a acestei influ-
ente din partea statului [ 14, p. 95].

Consideram incorectd includerea in con-
tinutul juridic al notiunii raspundere penald nu
doar obligatia persoanei de a suporta anumite su-
ferinte, ci si realizarea acestei obligatii. Raspunde-
rea penald i realizarea raspunderii penale nu sunt
notiuni identice. Rispunderea penald existd si
pana si inceapa sa fie realizati. Dacd admitem ca
raspunderea penald pe langd obligatia persoanei
de a fi constransa include si realizarea acesteia, iar
realizarea obligatiei constd in condamnarea pu-
blica, aplicarea pedepsei si antecedentelor pena-
le, dupa cum afirmi sustinatorii acestui concept,
atunci in ce mod se va realiza rispunderea penala?
Potrivit acestui mod de interpretare, s-ar cuveni
ca siin definirea pedepsei penale si se mentione-
ze ci pedeapsa penali este nu doar o masura de
constrangere, ci si realizarea acesteia, ceea ce ni se
pare inacceptabil.

O varietate a acestui concept este si opinia
potrivit cireia raspunderea penali ar include, pe
de o parte, obligatia juridici de a respecta si inde-
plini cerintele prevazute de legea penal, realizan-

to bear the criminal constraint can be part of the
content of the criminal liability, and the subjec-
tion (obligation) of the person who committed a
crime to a certain constraint (punishment) is an
important element in order to achieve the crimi-
nal liability.

The word “achievement”, according to the
dictionary, means “accomplishment, fulfillment,
and translation in life” [7, p.898]. Thus, by real-
izing the criminal liability, it is appropriate to
understand the fulfillment of the obligation of
the person who committed the crime to bear the
criminal coercion, i.e. the sanction provided by
the juridical-criminal norm.

In this context, we note that some research-
ers include in the legal content of the notion of
criminal liability not only the obligation of the
person to bear the criminal constraint, but also
the fulfillment of this obligation [18, p.222-223].
Endoliteva A.V., for example, argues that crimi-
nal liability means the obligation of the person
who committed a crime to be subject to legal and
criminal influence as well as the support, in fact,
of this influence from the state [ 14, p.95].

We consider incorrect the inclusion in the
legal content of the notion of criminal liability
not only the obligation of the person to bear cer-
tain sufferings, but also the fulfillment of this ob-
ligation. Criminal liability and the realization of
criminal liability are not identical notions. Crimi-
nal liability exists even before it begins to be re-
alized. If we admit that criminal liability in addi-
tion to the obligation of the person to be coerced
includes its realization, and the fulfillment of the
obligation consists in public conviction, applica-
tion of punishment and criminal record, as stated
by the proponents of this concept, then how will
criminal liability be achieved? According to this
way of interpretation, it should be mentioned in
the definition of the criminal punishment that the
criminal punishment is not only a coercive mea-
sure but also its realization, which seems unac-
ceptable to us.

A variety of this concept is the opinion that
criminal liability would include, on the one hand,
the legal obligation to comply with and meet the
requirements of criminal law, achieved through
the impeccable behavior of citizens, and on the



du-se prin comportamentul ireprosabil al cetate-
nilor, iar pe de alta parte, obligatia persoanei de
a suporta condamnarea, limitarile in drepturi de
ordin material, juridic si personal, precum i rea-
lizarea acestora [13, p. 61]. Este de mentionat c3,
potrivit acestui concept, rispunderea penalid apa-
re din momentul intrarii in vigoare a legii penale
si se finalizeaza odati cu stingerea antecedentelor
penale.

Nu impartisim nici aceasta opinie, deoare-
ce prin deductie logica s-ar cuveni ca prin ince-
tarea raspunderii penale (in legituri cu liberarea
de raspundere penald sau inliturarea raspunde-
rii penale) si se inteleagi incetarea obligatiei de
a mai respecta legea penala, ceea ce ni se pare o
situatie nu tocmai corectd. Probabil ci adeptii
acestui concept nu fac diferenta intre ,,a prevedea
raspunderea” §i ,aparitia raispunderii penale”. Din
momentul intrarii in vigoare a legii penale raspun-
derea penala este doar previzuti, insa ea apare
chiar din momentul comiterii infractiunii. Daci
admitem ci raspunderea penala apare din mo-
mentul intrarii in vigoare a Legii penale, se cuvine
sd admitem ci §i infractiunea apare tot din acel
moment, deoarece rispunderea este previzuta
pentru savarsirea infractiunii si apare drept urma-
re a acesteia. Si dacd raispunderea penali apare din
momentul intrarii in vigoare a legii penale, de ce
nu ar disparea odati cu iegirea din vigoare a aces-
tei legi?

Stabilirea corecta a limitelor realizarii ras-
punderii penale poate fi ficuta doar tindnd cont
de scopurile acestei institutii, care, cu certitudine
sunt identice cu cele ale pedepsei penale (restabi-
lirea echitatii sociale, corectarea condamnatului,
precum si prevenirea savarsirii de noi infractiuni
atat din partea condamnatilor, cat si a altor per-
soane (alin.(2) art.61 CP)) [6, p. 96]. Prin urma-
re, putem afirma ci limitele realizérii rispunderii
penale trebuie sa cuprinda totalitatea elementelor
de constringere ce se aplica in mod exclusiv in re-
alizarea scopurilor acestei institutii.

Din acest punct de vedere, mentionim ca
in cadrul acestor limite nu trebuie incluse masu-
rile procesuale de constréngere(transmiterea sub
supraveghere a minorului, arestarea la domiciliu,
arestarea preventiva etc.), deoarece acestea ur-
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other hand, the obligation of the person to bear
the conviction, the limitations in material, legal
and personal rights as well as their realization [ 13,
p.61]. It should be mentioned that, according to
this concept, criminal liability arises from the mo-
ment of entry into force of the criminal law and
ends with the extinction of the criminal record.

We do not share this opinion either be-
cause by logical deduction it would be appropri-
ate that by the termination of criminal liability (in
connection with the release of criminal liability or
the removal of criminal liability) to mean the ces-
sation of the obligation to comply with criminal
law, which seems a situation not exactly correct.
Probably, the followers of this concept do not dif-
ferentiate between “providing for liability” and
“the emergence of criminal liability”. From the
moment of the entry into force of the Criminal
Law, the criminal liability is only provided, but
it appears right from the moment of committing
the crime. If we admit that criminal liability arises
from the moment of entry into force of the Crim-
inal Law, we should admit that the crime also
arises from that moment, because liability is pro-
vided for the commission of the crime and occurs
as aresult. And if criminal liability arises from the
moment the criminal law enters into force, why
should it not disappear with the entry into force
of this law?

The correct establishment of the limits of
the realization of criminal liability can be made
only taking into account the purposes of this insti-
tution, which, being identical to those of criminal
punishment (restoration of social equity, correc-
tion of the convict, and prevention of new crimes
by both convicts and to other persons (para. (2)
art. 61 CP)) [6, p.96] we can state that the lim-
its of achieving criminal liability must include all
the elements of coercion that apply exclusively in
achieving the goals of this institution.

From this point of view, we mention that
within these limits should not be included the
procedural measures of coercion (transmission
under supervision of the minor, house arrest,
pre-trial detention, etc.), because they pursue a
purpose other than those intended, they are in-
tended to ensure good conducting of the criminal
investigation, and the criminal investigation, in its
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maresc alt scop decét cele vizate, acestea avand
menirea si asigure buna desfisurare a urmaririi
penale, iar urmairirea penali, la rindul ei, are drept
scop acumularea probelor privind existenta sau
inexistenta infractiunii, identificarea fiptuitorului
si transmiterea cauzei penale in judecatd pentru
a fi stabilita raspunderea penald (art.252 CPP al

Rispunderea penali, ca si raportul de drept
penal, apare odata cu comiterea infractiunii. Anu-
me din acest moment apare obligatia persoanei
de a raspunde in fata statului pentru ignorarea
respectirii benevole a ordinii de drept asigurati
de legea penald. Din momentul constatirii faptu-
lui infractiunii apare raportul procesual - penal in
limitele caruia se realizeazi activitatea procesua-
13 (demascarea persoanei binuite, invinuite de
comiterea infractiunii), adicd urmirirea penala.
Aceasti activitate procesuald parcurge citeva eta-
pe reglementate de dreptul procesual-penal in ca-
drul cirora este prevazuta posibilitatea de a aplica
asupra persoanei banuite (invinuite) de comite-
rea infractiunii masurile de constrdngere procesu-
ale enuntate (art.165-210 CPP al RM).

Este de remarcat si faptul ca legea penald
foloseste inci un termen — ,tragerea la raspunde-
re penald” (art.306 CP al RM), care are o mare
importanta in stabilirea limitelor de realizare a
rispunderii penale. In lege acest termen nu se
interpreteaza, iar in literatura juridica existd di-
ferite opinii privind continutul acestuia. In plan
general, tragerea la raspundere penala se caracte-
rizeazd drept ,realizarea raportului procesual pe-
nal”, exprimati prin tragerea la raispundere a unei
persoane anume in calitate de invinuit cu prezen-
tarea invinuirii aduse acesteia [15, P 453]. Alti
autori considerd ca, prin tragerea la raspundere
penali se intelege pornirea procesului penal, pu-
nerea sub invinuire, dispunerea aplicarii masurii
preventive si trimiterea cauzei penale in instanta
de judecati [S, p. 601].

Astfel, observim ci acest termen se referd
la legea procesual-penali si nu are nimic comun
cu realizarea rispunderii penale. In sustinerea
acestei opinii, Filimonov V.D. considera, pe buna
dreptate, cd ,tragerea la rispundere penali in ca-
litate de invinuit nu poate fi considerati realiza-

turn, aiming at accumulating evidence regarding
the existence or non-existence of the crime, iden-
tifying the perpetrator and sending the criminal
case to court to establish criminal liability (art.
252 CPC of the Republic of Moldova).

Criminal liability, as well as the criminal
law report, appears together with the commis-
sion of the crime. It is from this moment that the
person’s obligation to answer before the state
for ignoring the voluntary observance of the
rule of law ensured by the criminal law appears.
From the moment of ascertaining the fact of the
crime, the criminal procedural report appears
within the limits of which the procedural activity
is performed (unmasking the suspected person,
accused of committing the crime), i.e. the crimi-
nal investigation. This procedural activity goes
through several stages regulated by the criminal
procedural law, during which the possibility is
provided to apply on the person suspected (ac-
cused) of committing the crime the procedural
coercive measures enunciated (art. 165-210 CPC
of the Republic of Moldova).

It should be noted that the criminal law
uses another term “bringing to criminal responsi-
bility” (Art. 306 CC of the Republic of Moldova),
which has a great importance in establishing the
limits of achieving criminal liability. This term is
not interpreted in the law, and in the legal litera-
ture there are different opinions on its content. In
general, the bringing to criminal responsibility is
characterized as “the realization of the criminal
procedural report”, expressed by the prosecution
of a certain person as an accused with the presen-
tation of the accusation brought against him [15,
p-453]. Other authors consider that, by bringing
to criminal responsibility is meant the initiation
of the criminal process, the indictment, the order-
ing of the application of the preventive measure
and the sending of the criminal case to the court
(S, p.601].

Thus, we notice that this term refers to the
criminal procedure law and has nothing in com-
mon with the realization of criminal liability. In
support of this view, Filimonov V.D. considers,
rightly, that “bringing to criminal responsibility
as a defendant cannot be considered the realiza-
tion of criminal liability, because it does not bring



rea raspunderii penale, deoarece nu aduce nici o
schimbare situatiei de drept material a persoanei,
pentru ci nu urmdreste acele scopuri ce stau in
fata rispunderii penale” [21 p. 114]. Tragerea la
raspundere penald presupune invinuirea persoa-
nei de sivérgirea unei infractiuni, rimanand in
afara limitelor de realizare a raispunderii penale.

In cadrul limitelor de realizare a rispun-
derii penale nu trebuie incluse nici masurile de
siguranta prevazute de legea penald, deoarece
scopul acestora este altul decat cel al raspunderii
penale, si anume, de a inlatura un pericol si pre-
intimpina sivérsirea faptelor prevazute de legea
penala (art.98 CP). Masurile de siguranti, spre
deosebire de pedeapss, se aplica chiar si in cazul
in care rispunderea penala a incetat in legiturd
cu liberarea de rispundere penald sau in legatu-
rd cu inlaturarea raspunderii penale. Codul penal
mentioneaza expres cd nici amnistia §i nici grati-
erea, fiind modalitati de inlaturare a raspunderii
penale, nu au efect asupra masurilor de siguranti
(art.107, 108 din CP al RM).

Vorbind istoric, masurile de sigurantd au
fost concepute in ideea ,mai bine s previi decit
sa vindeci” inspiratd de gcoala pozitivisti. Expe-
rienta a ardtat ci unele categorii de rauficatori —
anume deficientii mintali §i delincventii de obicei
— sunt incapabile sa resimti fie caracterul sanc-
tionator, fie chiar efectul intimidant al pedepsei.
Fata de acegtia pedepsele sunt ineficace, de unde
si necesitatea de a recurge la mijloace represive
distincte, orientate spre un scop net definit: a
proteja mediul social de aceste elemente nocive
(4, p. 527].

Constringerea penald aplicatd in limitele
realizdrii raspunderii penale este calculata pentru
a influenta la nivel psihologic asupra subiectului,
care are capacitatea de a intelege si a-si dirija ac-
tiunile, determinindu-1 s nu mai incalce ordinea
de drept penali si sd se conformeze prevederilor
legale. Odati cu pronuntarea sentintei de con-
damnare judecata stabileste in baza legii penale
cuantumul constrangerii la care urmeazi a fi su-
pusa persoana vinovati de comiterea infractiunii.
Desigur ci condamnarea persoanei are un impact
deosebit asupra realizirii scopului raspunderii pe-
nale, insa nicidecum nu face parte din elementele
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any change to the material legal situation of the
person, because it does not pursue those pur-
poses that stand in front of criminal liability” [21
p-114]. The bringing to criminal responsibility in-
volves accusing the person of committing a crime,
remaining outside the limits of criminal liability.

The security measures provided by the
criminal law must not be included within the lim-
its of achieving criminal liability, because their
purpose is different from that of criminal liability,
namely, to remove a danger and prevent the com-
mission of acts provided by criminal law (art.98
CC). Security measures, as opposed to punish-
ment, apply even if criminal liability has ceased
in connection with the release of criminal liabil-
ity or in connection with the removal of criminal
liability. The Criminal Code expressly mentions
that neither amnesty nor remission, being ways
of removing criminal liability, have no effect on
security measures (art. 107, 108 of the Criminal
Code of the Republic of Moldova).

Historically, safety measures have been
designed with the idea of “better prevention than
cure” inspired by the positivist school. Experience
has shown that some categories of criminals - usu-
ally the mentally handicapped and delinquent of-
fenders - are unable to feel either the sanctioning
nature or even the intimidating effect of punish-
ment. Against them, the punishments are ineffec-
tive, hence the need to resort to distinct repres-
sive means, oriented towards a clearly defined
purpose: to protect the social environment from
these harmful elements [4, p.527].

The criminal coercion applied within the
limits of criminal liability is calculated in order
to influence at psychological level the subject,
who has the ability to understand and direct his
actions, causing him to stop violating the crimi-
nal law and to comply with legal provisions. With
the pronouncement of the sentence, the court
establishes on the basis of the criminal law the
amount of the constraint to which the person
guilty of committing the crime is to be subjected.
Of course, the conviction of the person has a spe-
cial impact on achieving the purpose of criminal
liability, but it is by no means part of the elements
of achieving criminal responsibility.

Achieving criminal liability and achieving
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de realizare a raspunderii penale.

Realizarea rispunderii penale si realizarea
scopului rispunderii penale nu sunt identice. Ras-
punderea penald poate fi realizati prin executarea
pedepsei, iar scopul raspunderii penale poate ra-
mane nerealizat si, invers, in unele cazuri, scopul
raspunderii penale poate fi atins i fird executarea
pedepsei, in astfel de cazuri persoana fiind libe-
rata de executarea pedepsei. Daca imediat dupa
ispasirea pedepsei persoana comite din nou o in-
fractiune, atunci este evident ci s-a realizat doar
raspunderea penala, nu si scopul acesteia. Despre
realizarea scopului raspunderii penale se poate
vorbi doar dupa expirarea unui anumit interval de
timp in care persoana va da dovada de corectare,
nemaisavarsind alte infractiuni. Acest interval de
timp este previzut in legea penald sub formi de
antecedente penale. Acestea fiind spuse, putem
rezuma ci nici antecedentele penale nu se inca-
dreazi in limitele de realizare a raspunderii pena-
le. Prin urmare, gisim neintemeiatd opinia unor
autori precum ci antecedentele penale ar fi o for-
ma de realizare a raispunderii penale.

Realizarea raspunderii penale incepe deci
odata cu executarea pedepsei si inceteazd oda-
ta cu ispagsirea pedepsei sau liberarea persoanei
de executarea pedepsei. Astfel, pedeapsa nu este
identificata cu raspunderea penali, deoarece
aceasta este elementul de constrangere prin care
se realizeazi raspunderea penala. Fara raspunde-
re penala pedeapsa nu poate fi executatd, iar fara
executarea pedepsei raispunderea rimane nereali-
zata.

Rispunderea penald nu este identicd cu
pedeapsa si acestea nu se includ reciproc, dat fiind
faptul ci raspunderea penala presupune obligatia
persoanei care a sdvérsit infractiunea de a suporta
pedeapsa penali, iar pedeapsa este elementul de
constrangere prin care se realizeazd aceasta obli-
gatie. Astfel, rispunderea penald nu este un ele-
ment de constringere, ci 0 premisi fard de care
aplicarea constringerii (pedepsei penale) ar fi
imposibila. Prin urmare, devine evident faptul ca
obligatia de a suporta pedeapsa stabiliti de norma
de incriminare juridico-penald formeaza, dupa
cum este bine stiut, puntea de legitura dintre in-
fractiune si pedeapsi, si anume acest sens al ras-

the purpose of criminal liability are not identical.
Criminal liability can be achieved by serving the
sentence, and the purpose of criminal liability may
remain unfulfilled and, conversely, in some cases,
the purpose of criminal liability may be achieved
without serving the sentence, in such cases the
person being released from serving the sentence.
If immediately after serving the sentence the per-
son commits a crime again then it is obvious that
only the criminal liability has been realized and
not its purpose. The achievement of the purpose
of criminal liability can be talked about only after
the expiration of a certain period of time in which
the person will show correction - not committing
other crimes. This time interval is provided in the
criminal law in the form of a criminal record. That
being said, we can summarize that the criminal
record does not fall within the limits of achiev-
ing criminal responsibility. Therefore, we find
unfounded the opinion of some authors that the
criminal record would be a form of realization of
criminal liability.

The realization of the criminal responsibil-
ity begins, therefore, with the execution of the
punishment and ends with the atonement of the
punishment or the release of the person from the
execution of the punishment. Thus the punish-
ment is not identified with the criminal liability
because this is the constraint element through
which the criminal liability is realized. Without
criminal liability the punishment cannot be ex-
ecuted, and without the execution of the punish-
ment the liability remains unfulfilled.

Criminal liability is not identical to punish-
ment and they are not mutually exclusive, given
that criminal liability presupposes the obligation
of the person who committed the crime to bear
the criminal punishment, and punishment is the
coercive element by which this obligation is ful-
filled. Thus, criminal liability is not an element of
coercion but a premise without which the appli-
cation of coercion (criminal punishment) would
be impossible. Therefore, it becomes obvious that
the obligation to bear the punishment established
by the norm of juridical-criminal incrimination
forms, as is well known, the bridge between crime
and punishment, namely this sense of criminal li-
ability can rightly be considered one of the basic



punderii penale poate fi considerat, pe buna drep-
tate, unul dintre pilonii de bazi pe care, alituri de
infractiune si pedeapsa, se construieste intregul
sistem de drept penal.

Din cele mentionate, putem rezuma cd prin
raspundere penala se intelege obligatia persoanei
care a savarsit o infractiune de a suporta pedeapsa
(sanctiunea) previzuti delegea penald (de norma
de incriminare juridico-penald). Aceasti obligatie
fiind consecinta inevitabila a infractiunii ca fapt
interzis de legea penali apare din momentul sa-
varsirii infractiunii si inceteazi (se stinge) in mod
diferit, fie cd au expirat termenele de prescriptie,
fie ca persoana a fost liberata de raspundere pe-
nal3, fie ca a fost inliturata raspunderea penalj,
fie ca a expirat termenul de executare a sentintei
de condamnare, fie ca persoana a fost liberata de
pedeapsa sau cid aceasta si-a ispasit pedeapsa. Ast-
fel, din momentul aparitiei si pana la momentul
raménerii definitive a sentintei de condamnare,
raspunderea penald parcurge trei etape de indivi-
dualizare §i nu de realizare precum se mentionea-
za in unele publicatii (8, P 151]: etapa cuprinsd
intre momentul savarsirii infractiunii si cel al in-
ceperii urmdririi penale, etapa tragerii la rispun-
dere penala care incepe din momentul pornirii
urmaririi penale si pana la terminarea acesteia
si etapa solutiondrii cauzei penale in instanta de
judecata cuprinsi intre momentul terminarii ur-
maririi penale si momentul rimanerii definitive a
sentintei de condamnare. In cadrul acestor etape
raspunderea penali se identific, se concretizea-
z4, adici se individualizeazi obligatia de a suporta
pedeapsa prevazuta de cutare sau cutare articol,
alineat din Partea speciald a Codului penal. Buna
desfagurare a procesului de individualizare a ras-
punderii penale poate fi asigurata prin aplicarea
diferitor misuri de constringere previzute de
legea procesual-penald. Dupi perioada de indivi-
dualizare a rispunderii penale urmeazi etapa de
punere in aplicare a sentintei de condamnare prin
care a fost stabilita, individualizata pedeapsa. Eta-
pa de realizare a rispunderii penale este cuprinsa
intre momentul inceperii executarii pedepsei si
momentul ispasirii pedepsei. Dupa realizarea ras-
punderii penale continua perioada antecedente-
lor penale inceputi inci din momentul rimanerii
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pillars on which, along with crime and punish-
ment, the entire criminal law system is built.
From the mentioned we can summarize
that by criminal liability is meant the obligation
of the person who committed a crime to bear the
punishment (sanction) provided by the criminal
law (by the norm of juridical-criminal incrimina-
tion). This obligation being the inevitable con-
sequence of the crime as a fact prohibited by the
criminal law appears from the moment of com-
mitting the crime and ceases (expires) differently,
either the prescription terms has expired, or the
person has been released from criminal liability,
or criminal liability has been removed, either the
term of execution of the sentence has expired,
or the person has been released from punish-
ment or he has served his sentence. Thus, from
the moment of appearance until the moment of
the final conviction, the criminal liability goes
through three stages of individualization and not
of realization as mentioned in some publications
[8, p.151]: the stage between the moment of the
crime and that of the beginning of the criminal
investigation, the stage of criminal prosecution
starting from the moment of initiating the crimi-
nal investigation and until its end and the stage of
solving the criminal case in the court between the
moment of ending the criminal investigation and
the moment the conviction becomes final. With-
in these stages, the criminal liability is identified,
concretized, thus the obligation is individualized
to bear the punishment provided by this or that
article, aligned from the Special Part of the Crimi-
nal Code. The good development of the process
of individualization of criminal liability can be
ensured by applying various coercive measures
provided by the procedural-criminal law. After
the period of individualization of the criminal
responsibility follows the stage of implementa-
tion of the sentence of conviction by which the
punishment was established, individualized. The
stage of accomplishing the criminal responsibil-
ity is comprised between the moment of starting
the execution of the sentence and the moment of
serving the sentence. After the realization of the
criminal responsibility, the period of the criminal
antecedents continues, starting from the moment
of the final sentence of the conviction. During
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definitive a sentintei de condamnare. In aceasti
perioada, statul limiteaza persoana condamnata
in anumite drepturi, acordindu-i in acest mod un
vot de neincredere in ceea ce priveste corectarea
si reeducarea acesteia. Stingerea antecedentelor
penale anuleazd toate incapacititile si decade-
rile din drepturi legate de antecedentele penale
(art.111 CP al RM).

In acest context, accentuam ca in momen-
tul pronuntrii sentintei de condamnare raspun-
derea penald (adici obligatia persoanei care a
savarsit o infractiune de a suporta pedeapsa pre-
vazuti de norma de incriminare juridico-penala)
nu dispare, ea existand chiar §i in perioada exe-
cutarii pedepsei. In caz contrar, ar fi imposibil si
explicim faptul executirii pedepsei de catre per-
soana ce nu ar avea obligatia de a suporta aceasta
pedeapsa.

Din cele expuse mai sus evidentiem urma-
toarele concluzii:

Prin condamnarea publicd, in numele legii,
a faptelor infractionale si a persoanelor care le-au
sdvarsit se intelege dezaprobarea (aprecierea pe-
ricolului social al) faptelor infractionale si a per-
soanelor care le-au savarsit exprimati in sentinta
de condamnare care la rdndul ei se pronunti in
mod public §i in numele legii.

Raspunderea penald presupune obligatia
persoanei care a savarsit o infractiune de a supor-
ta pedeapsa (sanctiunea) previzuti de legea pe-
nali (de norma de incriminare juridico-penali).

Etapa de realizare a raspunderii penale este
cuprinsa intre momentul inceperii executdrii pe-
depsei si momentul ispasirii pedepsei.

this period, the state limits the convicted per-
son to certain rights, thus giving him a vote of no
confidence in correcting and re-educating him.
Extinguishing the criminal record cancels all in-
capacities and forfeitures of rights related to the
criminal record (art.111 CC of the Republic of
Moldova).

In this context, we emphasize that at the
time of sentencing, the criminal liability (i.e. the
obligation of the person who committed a crime to
bear the penalty provided by the rule of legal crimi-
nalization) does not disappear even existing during
the execution of the sentence. Otherwise it would
be impossible to explain the fact of the execution of
the punishment by the person who would not have
the obligation to bear this punishment.

From the above we highlight the following
conclusions:

Public condemnation, in the name of the
law, of criminal acts and the persons who com-
mitted them means the disapproval (assessment
of the social danger of) the criminal acts and
the persons who committed them expressed in
the sentence of conviction which in turn is pro-
nounced in publicly and in the name of the law.

Criminal liability presupposes the obli-
gation of the person who committed a crime to
bear the punishment (sanction) provided by the
criminal law (by the norm of juridical-criminal in-
crimination).

The stage of accomplishing the criminal
responsibility is comprised between the moment
of starting the execution of the sentence and the
moment of ending serving the sentence.
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In contextul aspiratiilor europene Republica Mol-
dova realizeazdi pasi importanti in vederea ralierii la
standardele internationale privind justitia penald.
Legiuitorul national a transpus in viatd o serie de me-
canisme menite s simplifice justitia penald, fapt prin
care contribuie in mod activ la asigurarea unui proces
judiciar echitabil prin asigurarea unui termen adec-
vat si optim de solutionare a faptelor ilegale usoare.

In aceastd ordine de idei, legea contraventionali a
Republicii Moldova a fost desdvirsitd prin stabilirea
unor proceduri revolutionare de solutionare a unei
Japte contraventionale, si anume procedura simpli-
ficatd de constatare si examinare a unei contraventii
si acordul de colaborare. Aceste instrumente au fost
instituite pentru o serie de contraventii care au un pe-
ricol social minim si pentru care nu este necesar de ad-
ministrat probe, fiind de ajuns constatdrile personale
ale agentului constatator sau pentru situatiile in care
contravenientii isi recunosc vina si colaboreazd cu
autoritdtile in vederea solutiondrii cazurilor in schim-
bul unei sanctiuni reduse. Aceste mecanisme prezinti
mai multe avantaje, atdt pentru contravenienti, cit si
pentru autoritditile publice.

Cuvinte-cheie: echitabil, termen rezonabil, acord
de colaborare, procedurd simplificatd, decizie, amen-
di redusd, contravenient, recunoasterea vinovitiei,
agent constatator, legea contraventionald.

In the context of European aspirations, the Re-
public of Moldova is taking important steps to rally
to international standards on criminal justice. The
national legislature has transposed some mechanisms
to simplify criminal justice, which actively contributes
to ensuring a fair trial by ensuring an adequate and
optimal timeframe for solving minor illegal acts.

In this order of ideas, the contravention law of
the Republic of Moldova was completed with revolu-
tionary procedures for solving a contravention deed,
namely the simplified procedure for finding and ex-
amining a contravention and the collaboration agree-
ment. These instruments have been set up for a series
of offenses which have a minimal social danger and
for which it is not necessary to provide evidence as the
personal findings of the ascertaining agent are suffi-
cient or for situations in which the offenders admit
guilt and work with the authorities to resolve cases,
for a lighter sanction. These mechanisms have several
advantages, both for offenders and for public author-
ities.

Keywords: fair, reasonable term, collaboration
agreement, simplified procedure, decision, reduced
fine, offender, guilty plea, ascertaining agent, misde-
meanor law.

Introducere. In conformitate cu prevede-
rile art. 6, paragr.(1) din Conventia Europeani
a Drepturilor Omului (CEDO), care garanteazi
dreptul la un proces echitabil, este stipulat ca , ori-
ce persoana are dreptul la judecarea in mod echi-
tabil, in mod public si intr-un termen rezonabil

Introduction. In accordance with Art. 6,
paragraph (1) of the European Convention on
Human Rights (ECHR), guaranteeing the right
to a fair trial, it is stipulated that “everyone has
the right to a fair trial, publicly and within a rea-
sonable time of his case, by an independent and



a cauzei sale, de citre o instanti independenta si
impartiala, instituiti de lege, care va hotari fie asu-
pra incilcarii drepturilor si obligatilor sale cu ca-
racter civil, fie asupra temeiniciei acuzatiei in ma-
terie penala indreptate impotriva sa”. Notiunea de
ytermen rezonabil” presupune un termen adecvat
si optim de solutionare a procedurilor judiciare in
functie de complexitatea lor.

Prevederile mentionate supra se referi sila
cauzele contraventionale care in conformitate cu
actele normative internationale cad sub incidenta
acuzatiilor in materie penala (1, p. 105]. In aceas-
ta ordine de idei, solutionarea acestora in spiritul
art. 6, paragr. (1) al CEDO la fel impune conditia
respectarii unui termen rezonabil [2,art. 6, paragr.
(1)]. Aceasti obligatie deriva si din faptul ca fap-
tele contraventionale au un pericol social redus in
comparatie cu infractiunile, iar solutionarea lor in
functie de anumite circumstante nu necesitd un
termen indelungat fiind posibil de aplicat anumi-
te proceduri simplificate.

In aceastd ordine de idei, este relevanta si
Recomandarea nr. R (87) 18 a Comitetului de
minigtri citre statele membre cu privire la sim-
plificarea justitiei penale [3, p. 336] care propune
statelor membre ,,53 revizuiasca legislatia lor in
ceea ce priveste examindrile in afara instantei pen-
tru a permite organelor competente in probleme-
le penale si intervini la aceasti etapa si sa promo-
veze posibilitatea examindrilor in afara instantei,
in special pentru infractiuni minore...”. Astfel, la
baza simplificarii justitiei penale stau urmatoarele
teze/conditii:

— dezincriminarea infractiunilor ugoare;

— nu trebuie aplicati nici o misura de con-
strangere, in special detentia sau arestul preven-
tiv;

— sanctiunile aplicate trebuie sa fie doar de
naturd pecuniard, de mirime fixa si achitate deo-
dat3;

— propunerea unei proceduri simplificate
trebuie sa fie acceptata expres sau tacit de citre
contravenient in baza unei intelegeri;

— acceptarea sau aprobarea acestei propu-
neri trebuie sd inceteze orice urmadrire in privinta
acelorasi fapte (non bis in idem).

—aceste proceduri nu trebuie si incalce
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impartial tribunal established by law, which shall
decide either on the violation of his civil rights
and obligations or on the merits of the criminal
charge against him”. The notion of “reasonable
time” implies in itself an adequate and optimal
term for solving judicial proceedings depending
on their complexity.

The above-mentioned provisions also re-
fer to contravention cases which, in accordance
with international normative acts, fall under the
incidence of criminal charges [1, p. 105]. In this
order of ideas, their solution in the spirit of Art. 6
paragraph (1) of the ECHR also imposes the con-
dition of respecting a reasonable term [2, Art. 6,
paragraph (1)]. This obligation also derives from
the fact that contravention acts have reduced so-
cial danger compared to the offences and their so-
lution depending on certain circumstances does
not require a long term as it is possible to apply
certain simplified procedures.

In this order of ideas, Recommendation
No. R (87) 18 of the Committee of Ministers to
Member States on the simplification of criminal
justice [3, p. 336] proposes to the Member States
“to review their legislation on out-of-court exami-
nations in order to allow the competent criminal
bodies to intervene at this stage to promote the
possibility of out-of-court examinations, in par-
ticular for minor offences...”. Thus, the simplifica-
tion of criminal justice is based on the following
theses / conditions:

— decriminalization of minor offences;

- no coercive measure should be applied -
in particular detention or pre-trial detention;

— the penalties applied must be pecuniary
in nature, fixed in size and paid at the same time;

— the proposal for a simplified procedure
must be expressly or tacitly accepted by the in-
fringer on the basis of an agreement;

— the acceptance or approval of this pro-
posal must cease any pursuit of the same facts (ne
bis in idem).

— these procedures must not infringe the
right of the suspect to have his case brought be-
fore the court [3, p. 337].

Consequently, in the context of the Euro-
pean aspirations of the Republic of Moldova, the
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dreptul banuitului astfel incat cauza sa si fie pre-
zentati in fata organului de drept [3, p. 337].

Pe cale de consecinti, in contextul
aspiratiilor europene ale Republicii Moldova,
este binevenitd initiativa legiuitorului de a in-
stitui o procedurd simplificatd de solutionare a
contraventiilor, ceea ce de fapt poate contribui la
o degajare in contextul rapoartelor juridice proce-
sual contraventionale.

In procesul studiului dat au fost utilizate
urmatoarele metode de cercetare stiintifica: ana-
liza sistemici, analiza logicé, analiza comparativa,
sinteza si clasificarea. Materialele folosite sunt:
actele legislative si cele normative ale Republicii
Moldova in domeniu, doctrina juridici nationala
si alte studii.

Rezultate obtinute si discutii. Printre mo-
dificarile operate in legea contraventionala prin
Legea Republicii Moldova nr. 159 din 12.10.18
[7] a fost introdusi o procedurd revolutionari
de solutionare a unei fapte contraventionale, si
anume o procedura simplificatd de constatare si
examinare a unei contraventii. O astfel de practica
a fost instituita pentru o serie de contraventii care
prezintd un pericol social minim si pentru care nu
este necesar de administrat probe, fiind de ajuns
constatarile personale ale agentului constatator.

La baza acestei initiative a stat in primul
rand, considerentul ca pentru anumite fapte ile-
gale neesentiale, autoritatile statului intreprind o
serie de actiuni si cheltuiesc resurse care nu sunt
justificate sau nu sunt acoperite de amenzile sta-
bilite intr-un final.

Pornind de la rationamentul ci in anu-
mite situatii in care contravenientii dispun de
bunul-simt al responsabilitatii, recunosc fapta
imputata §i sunt de acord si suporte pedeapsa
contraventionald in anumite conditii mai favora-
bile pentru acestia, s-ar putea de aplicat o proce-
dura mai simpli, ceea ce ar facilita cu mult activi-
tatea de constatare §i examinare a contraventiilor
de citre agentii constatatori.

In aceeasi ordine de idei, se consideri ca
prin stabilirea mecanismelor de examinare sim-
plificatd a cauzei contraventionale si incheierea
acordului de colaborare se urmaregte solutionarea
procesului contraventional, intr-un termen optim

initiative of the legislator to establish a simplified
procedure for contraventions’ resolving is wel-
come, which may in fact contribute to a clearance
in the context of legal procedural contravention
reports.

In the process of given study there were
used the following scientific research methods:
systemic analysis, logical analysis, comparative
analysis, synthesis and classification. The materi-
als used are the following: legislative and norma-
tive acts of the Republic of Moldova in the field,
national legal doctrine and other studies.

Results obtained
Among the amendments operated in the contra-
vention law by the Law of the Republic of Mol-
dova No. 159 from 12.10.18 [7] a revolutionary
procedure for solving a contravention has been

and discussions.

introduced, namely a simplified procedure for
finding and examining a contravention. Such a
practice has been established for a series of con-
traventions that have a minimal social danger and
for which it is not necessary to administer evi-
dence, as the personal findings of the ascertaining
agent are sufficient.

The basis of this initiative was primarily the
remark that for certain illegal not essential acts,
the state authorities take a series of actions and
spend resources that are not justified or are not
covered by the fines finally set.

Based on the reasoning that in certain situ-
ations when the offenders have a common sense
of responsibility, the recognition of the alleged
act and agree to bear the penalty in certain con-
ditions more favorable to them, a simpler pro-
cedure could be applied which would greatly fa-
cilitate the activity of finding and examining the
contraventions by the ascertaining agents.

On the same note, it is considered that by
establishing mechanisms for simplified examina-
tion of the contravention case and concluding the
collaboration agreement, the aim is to resolve the
contravention process, in an optimal and predict-
able term, which contributes to respecting the
person’s right to a fair trial. These mechanisms
are intended to increase the number of contra-
vention cases solved in this way, which will lead
to the concentration of human resources in order



si previzibil, fapt ce contribuie la respectarea drep-
tului persoanei la un proces echitabil. Prin aceste
mecanisme se intentioneazi cresterea numarului
de cauze contraventionale solutionate in acest
mod, aspect ce va conduce la concentrarea resur-
selor umane in vederea cresterii operativitatii in
instrumentarea dosarelor complexe si, nu in ulti-
mul rand, la solutionarea cu celeritate a procese-
lor contraventionale [4].

Totodatd, instituirea solutionarii simplifi-
cate a unor cauze contraventionale prezinta si alte
avantaje care cu siguranta justifica aplicarea aces-
teia, dupa cum urmeazi:

- stimularea persoanelor amendate, care
isi exprima acordul fata de constatarea faptei, de a
pliti amenda aplicata in termenul stabilit, pentru
a evita eventualele cheltuieli de punere in execu-
tare a acesteia, in cazul neplatii ei;

— timp rezonabil;

- reducerea volumului de lucru in vederea
solutiondrii cauzei, agentul constatator avind po-
sibilitatea s realizeze alte atributii de serviciu;

— posibilitatea contravenientului de a achi-
ta doar a patra parte din amenda, ceea ce este
mult mai accesibil pentru membrii societitii in
contextul crizelor actuale;

—evitarea cheltuielilor pentru asigurarea
unei proceduri contraventionale ordinare (asi-
gurarea unui interpret, aparator, specialist, expert
etc.).

Avantajele mentionate si celelalte ar-
gumente prezentate mai sus ofera dreptul de
existentd a unor astfel de mecanisme in conformi-
tate cu standardele internationale.

De altfel, o proceduri similard o identifi-
cam si in cadrul cauzelor penale atunci cind aces-
tea se solutioneazi intr-o procedurd mai simpla in
baza probelor acumulate la faza urmiririi penale
[S, art. 3641] si in conditia semnarii acordului de
recunoastere a vinovatiei [S, art. 506].

Avénd la baza aceleasi criterii si argumen-
te, legiuitorul a optat pentru a introduce in legea
contraventionald capitolul VI1 in cartea a doua,
partea speciald, denumit: ,,Proceduri simplificate
de constatare si examinare a contraventiei”.

Conform acestor prevederi, examinarea
faptei contraventionale in baza constatirilor per-
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to increase efficiency in the handling of complex
cases and, last but not the least, to the speedy res-
olution of contravention processes [4]

At the same time, the establishment of the
simplified settlement of some contravention cas-
es has other advantages that certainly justify its
application, as follows:

— stimulation of the fined persons, who ex-
press their agreement to the finding of the deed,
to pay the fine applied within the established
term, in order to avoid the possible expenses for
its execution, in case of non-payment;

— reasonable term;

- reduction of the workload in order to
solve the case, the ascertaining agent having the
possibility to perform other duties;

— the possibility of the offender to pay only
the 4th part of the fine, which is much more ac-
cessible for the members of the society in the con-
text of the current crises;

— avoiding of expenses for ensuring of an
ordinary contravention procedure (providing an
interpreter, defender, specialist, expert etc.).

The advantages presented and the other ar-
guments presented above give the right to the ex-
istence of such a mechanism in accordance with
international standards.

On the other hand, we identify a similar
procedure in criminal cases when they are re-
solved in a simpler procedure based on the evi-
dence accumulated at the stage of the criminal
investigation [S, Art. 3641] and under the con-
dition of signing of the guilty plea agreement [S,
Art. 506].

Based on the same criteria and arguments,
the legislator chose to introduce in the contraven-
tion law chapter VI1 of the second book, special
part, called: “Simplified procedures for finding
and examining the contravention”.

According to these provisions, the exami-
nation of the contravention based on the per-
sonal findings of the ascertaining agent without
drawing up a report on the contravention can be
applied if the following conditions are cumula-
tively met:

a) contravention can be ascertain on the
basis of the personal findings of the ascertaining
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sonale ale agentului constatator fard a intocmi un
proces-verbal cu privire la contraventie poate fi
aplicatd daca sunt intrunite cumulativ urmitoare-
le conditii:

a) contraventia poate fi constatata in teme-
iul constatirilor personale ale agentului constata-
tor si nu necesitd acumulare de probe;

b) persoana accepti constatirile agen-
tului constatator, ca fiind suficiente pentru de-
monstrarea vinovatiei, si recunoaste savarsirea
contraventiei;

c) examinarea contraventiei si aplicarea
sanctiunii tin de competenta agentului constata-
tor;

d)
sanctiunea confiscirii bunurilor in conformitate
cuart. 4397.

In cazul sdvérsirii contraventiei de citre un

contraventia nu este pasibild de

minor, procedura simplificata poate fi aplicata
doar in conditiile asistirii acestuia de citre repre-
zentantul siu legal [6, art. 4511, alin. (1) si (2)].

In cazul tragerii la rispundere contraven-
tionali in conditiile enumerate supra, agentul
constatator va emite o decizie prin care va apli-
ca o sanctiune egald cu o doime din minimumul
sanctiunii sub forma de amenda previzuta in partea
speciali a cartii a doua [6, art. 4511, alin. (3)].

De fapt, aceasti prevedere va incuraja
contravenientii in anumite situatii de a opta pen-
truafiaplicatd o proceduri simplificata in privinta
lor pentru a avea posibilitatea de a achita o amen-
da practic de patru ori mai micd, beneficiind si
de dreptul de a achita amenda contraventionala
in jumitate in decursul a trei zile lucratoare de la
momentul comunicirii ei.

In conformitate cu Recomandarea nr. r
(87) 18 a Comitetului de Ministri citre statele
membre cu privire la simplificarea justitiei pe-
nale (adoptati de citre Comitetul de Ministri la
17 septembrie 1987, la cea de-a 410-a intrunire
a prim-ministrilor), ,in cazul infractiunilor care
sunt minore datoritd circumstantelor cauzei,
in care faptele cauzei sunt bine constatate si se
cunoagte cu certitudine cd persoana invinuiti a
comis infractiunea, se poate recurge la procedu-
rile simplificate, care reprezinti o procedura in
scris efectuatd de autoritatea de drept, care, fara

agent and does not require the accumulation of
evidence;

b) the person accepts the findings of the as-
certaining agent, as sufficient to prove guilt, and
recognizes the commission of the contravention;

c) the examination of the contravention
and the application of the sanction fall within the
competence of the ascertaining agent;

d) the contravention is not subject to the
sanction of the property confiscation in accor-
dance with Art. 4397.

In the case of an offense committed by a
minor, the simplified procedure may be applied
only under the conditions of his / her assistance
by his / her legal representative [6, Art. 4511,
paragraph (1) and (2)].

In the event of liability for the contraven-
tion under the conditions listed above, the ascer-
taining officer shall issue a decision imposing a
penalty equal to a half of the minimum penalty in
the form of a fine provided for in the special part
of the second book [6, Art. 4511, paragraph (3)].

As a matter of fact, this provision will en-
courage offenders in certain situations to choose
to apply a simplified procedure in their respect in
order to be able to pay a fine practically 4 times
lower, benefiting also from the right to pay the
fine in half within 3 working days from the mo-
ment of its communication.

According to the Recommendation No.
r (87) 18 of the Committee of Ministers to the
Member States on the simplification of criminal
justice (adopted by the Committee of Ministers
on September 17, 1987, at the 410th meeting of
prime ministers), “in the case of offenses which
are minor due to the circumstances of the case,
in which the facts of the case are well established
and it is known with certainty that the accused
has committed the offense, simplified procedures
may be used, which are written procedures carried
out by the rule of law, which, without recourse to
the hearing stages, lead to decisions equivalent to
sentences, such as criminal decision procedure.
The criminal decision must contain the necessary
elements for the accused to be duly informed of
the consequences in case of acceptance. It must
be communicated to him in a clear and definite



a recurge la etapele de audiere, duc la luarea de-
ciziilor echivalente cu sentintele, cum ar fi proce-
dura de decizie penala. Decizia penala trebuie sa
contini elementele necesare pentru ca acuzatul sa
fie informat cuvenit despre consecintele in caz de
acceptare. Trebuie si i se comunice intr-o mani-
erd clard si definitd, oferindu-i persoanei in cauza
timp suficient de a primi consultatie juridica la
dorinta sa” [3, p. 336].

In baza acestor aprecieri, in legea
contraventionala au fost introduse reglementari
cu referire la un act procesual de decizie pentru
procedurile contraventionale simplificate, denu-
mit ,Decizia privind examinarea contraventiei in
temeiul constatarii personale a agentului consta-
tator” [6, art. 4512].

Decizia privind examinarea contraventiei
in temeiul constatarii personale a agentului con-
statator este un document executoriu, care trebu-
ie sd includa:

a) data (ziua, luna, anul), ora si locul intoc-
mirii deciziei;

b) calitatea, numele si prenumele agentu-
lui constatator, denumirea autorititii pe care o
reprezinta;

¢) numele, prenumele, domiciliul §i/sau
resedinta, datele din buletinul de identitate al
agentului constatator sau, dupid caz, din alt act
care stabileste identitatea persoanei, iar in cazul
persoanei juridice — denumirea, sediul, codul ei
fiscal, datele persoanei fizice care o reprezint3;

d) fapta contraventionals, locul, timpul si
circumstantele cauzei care au importanta pentru
stabilirea faptelor si consecintelor lor juridice,
identitatea victimei, evaluarea eventualelor pagu-
be cauzate de contraventie;

e) incadrarea juridica a faptei, norma ma-
teriald contraventionala si indiciile calificative ale
elementelor constitutive ale contraventiei;

f) aducerea la cunostinta contravenientu-
lui, precum si a reprezentantului legal al mino-
rului a drepturilor si obligatiilor lor prevazute la
art. 384 si 387 ale prezentului cod, precum si a
consecintelor examindrii contraventiei in proce-
dura simplificati;

g) declaratia contravenientului despre
recunoasterea savarsirii contraventiei si accep-
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manner, giving the person concerned sufficient
time to receive legal advice at his request” [3, p.
336].

Based on these assessments, regulations
were introduced in the contravention law with
reference to a procedural act of decision for sim-
plified contravention procedures, called “Deci-
sion on the examination of the contravention
based on the personal finding of the ascertaining
agent” [6, Art. 4512].

The decision to examine the contravention
on the basis of the finding of the ascertaining of-
ficer is an enforceable document, which must in-
clude:

a) date (day, month, year), time and place
of decision;

b) quality, name and surname of the ascer-
taining agent, the name of the authority he rep-
resents;

¢) name, surname, domicile and / or resi-
dence, data from the identity card of the ascer-
taining agent or, as the case may be, from another
document establishing the identity of the person,
and in the case of the legal person — name, head-
quarters, tax code, data of the representing natu-
ral person;

d) the act of contravention, place, time and
circumstances of the case which are important for
establishing the facts and their legal consequenc-
es, the identity of the victim, the assessment of the
possible damages caused by the contravention;

e) the legal classification of the deed, the
material norm of the contravention and the quali-
fying indications of the constitutive elements of
the contravention;

f) bringing to the notice of the offender, as
well as to the legal representative of the minor,
their rights and obligations provided in Art. 384
and 387 of this code, as well as the consequences
of the examination of the contravention in the
simplified procedure;

g) the offender’s statement on the recogni-
tion of the commission of the offense and the ac-
ceptance of the findings of the ascertaining agent
as sufficient to prove the offender’s guilt [6, Art.
4512, paragraph (1)].

No corrections, additions or other changes
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tarea constatarilor agentului constatator ca fiind
suficiente pentru demonstrarea vinovitiei contra-
venientului [6, art. 4512, alin. (1)].

In decizia privind examinarea contraventiei
nu se admit rectificari, addugiri si alte modificari.
In cazul necesititii unor astfel de actiuni, se emite
o noua decizie in care se face consemnarea res-
pectiva.

In cazul in care contravenientul este un
minor, se consemneazi §i numele, prenumele,
domiciliul §i/sau resedinta reprezentantului legal
al acestuia. In cazul in care contravenientul este
asistat de un avocat, se consemneazi identitatea
acestuia.

Partea rezolutiva a deciziei cuprinde: inca-
drarea juridica a faptei contraventionale, decizia
agentului constatator de sanctionare a contrave-
nientului, contul de virament al institutiei banca-
re la care se va transfera valoarea amenzii, calea de
contestare.

Decizia se semneaza de catre agentul con-
statator si contravenient si se inmaneaza o copie
contravenientului si victimei, daca existi. In cel
mult 24 de ore de la intocmire, decizia se inscrie
in ordinea intocmirii intr-un registru electronic
tinut de Ministerul Afacerilor Interne.

Observam ci exigentele legale impuse de-
ciziei sunt asemanatoare celor ale unui proces-
verbal cu privire la contraventie.

Deciziile privind examinarea contraventiei
in temeiul constatarii personale a agentului con-
statator pot fi contestate cu recurs in termen de
1§ zile din data aplicarii sanctiunii, in instanta de
fond conform competentei teritoriale.

Decizia privind examinarea contraventiei
in temeiul constatarii personale a agentului con-
statator poate fi contestatd de citre contraveni-
ent, victima, procuror sau de citre conducitorii
autorititilor din care fac parte agentii constata-
tori.

Deciziile privind examinarea contraventiei
in temeiul constatarii personale a agentului con-
statator pot fi contestate in baza urmatoarelor te-
meiuri:

a) nu au fost respectate dispozitiile privind
competenta materiald;

b) contravenientul a fost sanctionat pentru

are allowed in the decision of contravention’s ex-
amination. A new decision is issued in which the
record is made, in case such actions are required.

If the offender is a minor, the name, sur-
name, domicile and / or residence of his legal rep-
resentative shall also be recorded. If the offender
is assisted by a lawyer, his identity also shall be
recorded.

The decisive part of the decision comprises:
the legal classification of the contravention deed,
the decision of the ascertaining agent to sanction
the offender, the transfer account of the banking
institution to which the amount of the fine will be
transferred, the way of contesting.

The decision shall be signed by the ascer-
taining agent and the offender and a copy shall
be handed to the offender and the victim, if any.
Within 24 hours from the drafting, the decision
shall be recorded in the drafting order in the elec-
tronic register kept by the Ministry of Internal Af-
fairs.

We note that the legal requirements im-
posed on the decision are similar to those of a re-
port on the contravention.

Decisions on the examination of the con-
travention on the basis of the ascertaining agent’s
personal finding may be appealed within 15 days
from the date of application of the sanction, in the
court of first instance according to the territorial
jurisdiction.

The decision to examine the contravention
on the basis of the ascertaining agent’s personal
finding may be challenged by the offender, the
victim, the prosecutor or by the heads of the au-
thorities to which the ascertaining agents belong.

Decisions concerning the examination of
the contravention on the basis of the finding of
the ascertaining agent may be challenged on the
following grounds:

a) the provisions on material competence
have not been respected;

b) the offender has been sanctioned for a
deed not provided for in the special part of the
second book;

c) sanctions were applied in limits other
than those provided for in the special part of the
second book [6, Art. 4513].



o fapta care nu este previzuti de partea speciald a
cartii a doua;

c) s-au aplicat sanctiuni in alte limite decat
cele prevazute de partea speciald a cirtii a doua
[6, art. 4513].

Recursul declarat se examineaza de citre
un judecitor conform capitolului VIII din titlul I
cartea a doua a Codului contraventional, care se
aplica in mod corespunzator, cu exceptiile stabi-
lite.

Instanta de recurs poate adopta una din ur-
matoarele decizii:

1) si respingd recursul si sa mentin decizia
agentului constatator daci este:

a) tardiv;

b) inadmisibil;

¢) nefondat;

2) sa admiti recursul si si anuleze decizia
agentului constatator si sa adopte una dintre ur-
matoarele solutii:

a) dispunerea achitirii persoanei sau ince-
tarii procesului contraventional;

b) rejudecarea cauzei cu adoptarea unei
noi hotarari, insd fira a inrautati situatia contra-
venientului.

Pirtile se informeazi despre locul, data si
ora sedintei de examinare a recursului, insd ne-
prezentarea acestora nu impiedici examinarea
recursului si desfisurarea sedintei, in cazul in care
la dosar este dovada citarii fiecirei parti [6, art.
4514].

O alta conditie obligatorie acestei proce-
duri simplificate este recunoasterea integrald a
vinii de citre fiptuitor. Aceasta recunoagtere este
necesar de consemnat intr-un anumit act proce-
sual ceea ce va inlitura orice dubiu ci procedura
simplificatd a fost aplicati incorect sau ilegal.

Actulprincarefaptuitorulisirecunoastevina
si accepta sa suporte amenda contraventionala re-
dusiafostdenumit de citre legiuitor drept ,Acord
de colaborare”. In conformitate cu modificirile
operate in legea contraventionald de la art. 4515,
alin. (1),,,Acordul de colaborare este o tranzactie
incheiata intre agentul constatator, dupa caz, pro-
curor si contravenient, care isi recunoaste vina, in-
tegral, in schimbul unei pedepse reduse. Acordul
de colaborare poate fi incheiat in orice moment al
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The declared appeal is examined by a judge
according to chapter VIII from the title II of the
second book of the Contravention Code, which
shall be applied accordingly, with the exceptions
laid down.

The court of appeal may take one of the fol-
lowing decisions:

1) dismiss the appeal and uphold the deci-
sion of the ascertaining agent if it is:

a) belated;

b) inadmissible;

c) groundless;

2) to admit the appeal and cancel the deci-
sion of the ascertaining agent and to adopt one of
the following solutions:

a) ordering the acquittal of the person or
the termination of the contravention process;

b) retrial of the case with a new decision,
but without worsening the offender’s situation.

The parties shall be informed about the
place, date and time of the hearing of the appeal,
but their failure to appear shall not prevent the
examination of the appeal and the conduct of the
hearing, if the file is evidence of the summons of
each party [6, Art. 4514].

Another mandatory condition for this sim-
plified procedure is the full recognition of guilt by
the perpetrator. This recognition must be record-
ed in a specific procedural document, which will
remove any doubt that the simplified procedure
has been applied incorrectly or illegally.

The act by which the perpetrator admits his
guilt and agrees to bear the reduced contraven-
tion fine was referred to by the legislator as “Col-
laboration Agreement”. In accordance with the
amendments operated in the contravention law
by Art. 4515, paragraph (1) “The Collaboration
Agreement is a transaction concluded between
the ascertaining agent, as the case may be, the
prosecutor and the offender, who admits his guilt,
in full, in exchange for a reduced punishment. The
collaboration agreement can be concluded at any
time of the contravention process until the sub-
stantive settlement of the contravention case is
over” [6, Art. 4515, paragraph (1)].

In the case of concluding the collaboration
agreement, the offender will be subject to a sanc-
tion not exceeding a half of the maximum sanc-
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procesului contraventional pani la solutionarea
in fond a cauzei contraventionale” [6, art. 4515,
alin. (1)].

In cazul incheierii acordului de colaborare,
contravenientului i se va aplica o sanctiune ce nu
depiseste o doime din maximul sanctiunii sub
forma de amenda previzutd pentru contraventia
comisa.

Acordul de colaborare poate fi initiat de
catre agentul constatator, dupi caz, procuror,
contravenient sau apdritorul siu, reprezentantul
legal in cazul savarsirii contraventiei de catre un
minor. Agentul constatator, dupé caz, procuro-
rul este obligat si refuze incheierea acordului de
colaborare in cazul in care fapta nu constituie
contraventie sau prezinti semne de infractiune.
Refuzul de a accepta incheierea acordului de co-
laborare nu este pasibil nici unei cii de atac.

In cazul incheierii acordului de colaborare,
agentul constatator, dupa caz, procurorul incetea-
za acumularea probelor, iar contravenientul nu
mai este in drept sa-si retragd acordul.

In cazul incheierii acordului de colaborare,
cauza contraventionald va fi solutionatd, prin de-
cizie asupra cazului contraventional, in conditiile
acordului de colaborare, dupa forma si continutul
stipulate la art. 4512, cu exceptiile previzute de
prezentul articol.

Prevederile art. 444, 4514 din prezentul
cod se vor aplica in mod corespunzitor in privinta
acordului de colaborare [6, art. 4515, alin. (6)].

Concluzii. Salutim aceastd initiativa
si o considerim una eficienti in cazurile de
contraventii caracterizate printr-un pericol soci-
al redus, in situatia in care faptuitorul recunoagte
vinovitia sa si accepta conditiile procedurii sim-
plificate. Astfel, agentii constatatori ar putea re-
duce din activititile de constatare si examinare a
contraventiei cu elemente de birocratie.

Totusi prevederile legale nu sunt redactate
cu suficientd precizie, in asa fel inct si permita
aplicarea corecta si fard interpretiri subiective din
partea partilor procesului contraventional.

Analizand capitolul VI1 , Proceduri simpli-
ficate de constatare si examinare a contraventiei”,
identificim niste neclaritati. Totusi chiar daci
sunt stipulate conditiile cumulative care determi-

tion in the form of a fine provided for the offense
committed.

The collaboration agreement may be ini-
tiated by the ascertaining agent, as the case may
be, the prosecutor, the offender or his defense
counsel, the legal representative in case of com-
mitting the contravention by a minor. The ascer-
taining agent, as the case may be, the prosecutor
is obliged to refuse the conclusion of the collabo-
ration agreement if the deed does not constitute a
contravention or shows signs of crime. Refusal to
accept the conclusion of the collaboration agree-
ment is not subject to any appeal.

In case of concluding the collaboration
agreement, the ascertaining agent, as the case
may be, the prosecutor ceases to accumulate the
evidence and the offender is no longer entitled to
withdraw his consent.

In case of concluding the collaboration
agreement, the contravention case will be solved,
by decision on the contravention case under con-
ditions of the collaboration agreement, according
to the form and content stipulated in Art. 4512,
with the exceptions provided for in this article.

Provisions of the Art. 444, 4514 of the pres-
ent code will be applied according to the collabo-
ration agreement [6, Art. 4515, paragraph (6)].

Conclusions. We welcome this initiative
and consider it an effective one in cases of contra-
ventions characterized by a reduced social dan-
ger, in the situation when the perpetrator admits
his guilt and accepts the conditions of the sim-
plified procedure. Thus, the ascertaining agents
could reduce from the activities of finding and
examining the contravention with the elements
of bureaucracy.

However, the legal provisions are not
drafted with sufficient precision, so as to allow
the correct application and without subjective in-
terpretations by the parties to the contravention
process.

Analyzing the chapter VI1”Simplified pro-
cedures of finding and examining of contraven-
tion” we identify some ambiguities. However, if
the cumulative conditions determining the appli-
cation of a simplified procedure are stipulated, we
consider that it would be welcome if the legislator
would expressly list the series of contraventions



nd aplicarea unei proceduri simplificate, conside-
ram cd ar fi binevenit daca legiuitorul ar enumera
expres sirul contraventiilor pentru care poate fi
aplicatd o astfel de procedura. O atare precizare ar
face o claritate sila art. 441 CC al RM ,,Aplicarea
sanctiunii mai blinde decit cea previzuta de lege”
din continutul ciruia nu sunt clare conditiile in
care poate fi aplicati o sanctiune mai blanda decat
cea prevazuti de lege.

Constatam cu regret ca in continutul art.
441, alin. (1) CC al RM exista anumite carente
care pot determina anumite neclarititi sau cadu-
citatea normei juridice. De exemplu, prevederile
delaacestalineat se termind cu sintagma,,,....agen-
tul constatator, dupi caz, procurorul, instanta de
judecata sau comisia administrativd poate aplica
o sanctiune sub limita minima, previzuti de par-
tea speciald a cartii a doua pentru contraventia
respectiva”. Dar analizdnd structura Codului
contraventional al Republicii Moldova, stabilim
ca ,cartea a doua” a legii contraventionale nu
contine norme care si prevada anumite sanctiuni
dar reglementeazd procesul contraventional. In
acest context, consideram ca legiuitorul trebuie
sd inliture aceastd carentd, inlocuind sintagma
ycartii a doua” cu cea a ,cartii intai”.

Totodati, considerim ci art. 441 CCalRM
ar fi logic si corect si fie completat cu alin. (3),
avand urmitorul continut: ,,(3) Agentul consta-
tator poate aplica o sanctiune sub limita minima
in cadrul procedurilor simplificate de constatare
si examinare a contraventiilor conform art. 4511”.
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for which such a procedure can be applied. A simi-
lar precision would make clarity in Art. 441 of the
Contravention Code of the Republic of Moldova
“Applying of the milder sanction than the one pro-
vided by law” from the content of which the condi-
tions under which a sanction milder that the one
provided by law may be applied are not clear.

We note with regret that in the content
of Art. 441, paragraph (1) of the Contraven-
tion Code of the Republic of Moldova there are
certain shortcomings that may lead to certain
ambiguities or the expiration of the legal norm.
For example, the provisions of this paragraph
end with the phrase “...the ascertaining agent,
as the case may be, the prosecutor, the court or
the administrative commission may apply a sanc-
tion below the minimum limit, provided by the
special part of the second book for the respective
contravention”. But analyzing the structure of the
Contravention Code of the Republic of Moldova,
we establish that the “second book” of the con-
travention law does not provide for certain sanc-
tions but regulates the contravention process. In
this context, we consider that the legislator must
remove this deficiency, replacing the phrase “sec-
ond book” with “first book”.

At the same time, we consider that Art.
441 of the Contravention Code of the Republic
of Moldova, would be logical and correct to be
completed with paragraph (3) with the following
content “(3) The ascertaining agent may apply
a sanction below the minimum limit within the
simplified procedures for finding and examining
the contraventions according to Art. 4511”.
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De reguld, femeile si copiii devin mai frecvent vic-
time ale diferitor atentate infractionale, din simplul
motiv cd posedd un grad sporit de victimitate. Toto-
datd, criminologii au constatat incd cu mult timp in
urmd cd comportamentul victimei poate servi in unele
cazuri drept imbold, situatie provocatoare care ge-
nereazd declansarea actului infractional. Referitor
la femei si minori, o mare influentd revine nu doar
comportamentului victimal al acestora, ci si carac-
teristicilor psihofiziologice care le determind un grad
mai sporit de vulnerabilitate victimald. In acest sens,
elucidarea particularitatilor specifice ce vizeazd per-
sonalitatea si comportamentul respectivelor categorii
de victime are o importantd deosebitd pentru soluti-
onarea problemelor prioritare legate de prevenirea
infractiunilor care atenteazd la inviolabilitatea si li-
bertatea sexuald a acestora.

Cuvinte-cheie: victimad, femei, copii, victimizare,
victimitate, comportament victimal, vulnerabilitate
victimald, prevenire victimologicd.

As a rule, women and children more frequently
become victims of various criminal attacks, for the
simple reason that they have a higher degree of vic-
timhood. At the same time, criminologists found a
long time ago that the victim’s behavior can serve in
some cases as an impetus, a provocative situation that
generates the initiation of the criminal act. Regarding
women and minors, a great influence belongs not only
to their victim behavior, but also to the psychophysio-
logical characteristics that determine a higher degree
of victim vulnerability. In this sense, the elucidation of
specific features regarding the personality and behav-
ior of those categories of victims is of particular im-
portance for solving priority problems related to the
prevention of crimes that threaten their inviolability
and sexual freedom.

Keywords: victim, women, children, victimiza-
tion, victimhood, victim behavior, victim vulnerabil-
ity, victimological prevention.

Introducere. Fiecare societate se confrun-
td astdzi cu fenomenul infractional care, cel putin
in ultimul timp, manifesta o tendintd accentuata
de crestere. Din punct de vedere psihologic si psi-
hosocial, cresterea ratei criminalitatii determina
intensitatea sentimentului de insecuritate resimtit
in general la nivelul intregii societati, mai ales de
cdtre cei care prezinti un risc victimal mai mare
sau un grad mai sporit de vulnerabilitate victima-
1a (copii, femei, persoane in vérsti, handicapati).
Uneori, instinctiv sau deliberat, unele persoane isi
iau masuri de prevenire pentru a evita orice risc

Introduction. Every society today faces
the criminal phenomenon which, at least lately,
shows an accentuated tendency of growth. From
a psychological and psychosocial point of view,
the increase in the crime rate determines the in-
tensity of the feeling of insecurity generally felt at
the level of the whole society, especially by those
who present a higher victim risk or a higher de-
gree of victim vulnerability (children, women, el-
derly people and disabled persons). Sometimes,
instinctively or deliberately, some people take
preventive measures to avoid any risk of victim-
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de victimizare (asigurarea intaririlor de locuinte
si imobile, evitarea locurilor periculoase, evitarea
companiilor dubioase, evitarea reclamei si publi-
citatii legate de anumite bunuri si castiguri de va-
loare etc.). Cu toate acestea, in realitate, misurile
de autoprotectie sunt total insuficiente in raport
cu riscul victimal [1, p. 177].

Trebuie mentionat si faptul ci in ultima
perioada de timp se constata tot mai des ci una
din cele mai grave forme de incilcare a drepturi-
lor omului care se face tot mai simtitd in lumea
contemporana este traficul de persoane in diferite
scopuri, inclusiv in scop de exploatare sexuali, su-
pranumit si ,comert cu carne vie”.

Din picate, Republica Moldova nu este
o exceptie, situatia ei la acest capitol fiind chiar
una din cele mai dificile. Potrivit reperelor socio-
economice generale, la cei mai importanti indici
economici care caracterizeazd nivelul de trai al
populatiei, tara noastra se situeaza pe ultimele lo-
curi atit in clasamentele ce vizeazi tirile ex-sovie-
tice, cit siin cele care se referi la statele din lumea
intreaga. In schimb, se numairi printre ,lideri” la
asemenea indicatori, cum ar fi traficul de fiinte
umane, acesta din urma cunoscand o cregtere ne-
asteptat de vertiginoasa in ultimele doua decenii,
ajungind si puna in pericol chiar si genofondul
social.

Traficantii vor profita intotdeauna de lipsa
de informatie, de disperarea pentru gisirea unui
loc de munci sau nemultumirea privind nivelul
veniturilor, de credulitatea, spiritul de aventura
sau incongtienta persoanelor pe care le vor trans-
forma in victime [2].

Metode si materiale aplicate. Respectivul
articol stiintific a fost elaborat in baza materialu-
lui teoretic §i doctrinar din domeniul de referinta.
Totodats, la cercetarea acestei probleme au fost
aplicate mai multe metode de investigare stiintifi-
ca specifice teoriei dreptului si criminologiei: me-
todalogica, metoda analizei comparative, metoda
statisticd, analiza sistemici etc.

Rezultate obtinute si discutii. Noile ten-
dinte ale politicii penale internationale si experi-
enta pozitiva existentd in diferite state determina
necesitatea abordarii complexe a problematicii ce
vizeaza protectia si ajutorarea victimelor care au

ization (ensuring the reinforcement of homes
and buildings, avoiding dangerous places, avoid-
ing dubious companies, avoiding advertising and
publicity related to certain goods and gains etc.).
However, in reality, self-protection measures are
totally insufficient in relation to the victim risk [ 1,
p.177].

It should also be noted that in recent times
it has become perceptibly clear that one of the
most serious forms of human rights violations
thatis increasingly felt in the contemporary world
is human trafficking for various purposes, includ-
ing sexual exploitation, also known as live meat
trade.

Unfortunately, the Republic of Moldova is
not an exception, its situation in this regard being
one of the most difficult. According to the general
socio-economic landmarks, at the most impor-
tant economic indices that characterize the living
standard of the population, our country is on the
last places both in the rankings targeting the ex-
Soviet countries and those that refer to countries
around the world. Instead, it is among the “lead-
ers” in such indicators, like trafficking in human
beings, the latter experiencing an unexpectedly
dizzying growth in the last two decades, endan-
gering even the social background.

Traffickers will always take advantage of
the lack of information, the desperation to find a
job or dissatisfaction with income levels, the cre-
dulity, the spirit of adventure or the unconscious-
ness of the people they will turn into victims [2].

Methods and materials applied. This
scientific article was prepared on the basis of
theoretical and doctrinal material in the field of
reference. At the same time, several methods of
scientific investigation specific to the theory of
law and criminology were applied to the research
of this problem: logical method, comparative
analysis method, statistical method, systemic
analysis etc.

Results obtained and discussions. New
trends in international criminal policy and the
positive experience that exists in different states
determine the need to address the complex issue
of protection and assistance of victims of crime.
The investigation of these problems is particular-



patimit in urma infractiunilor. Investigarea aces-
tor probleme este deosebit de importanta pentru
tara noastrd, dat fiind faptul ci sistemul de justitie
se orienteazd, in mod prioritar, spre reactia so-
ciald fatd de infractiunile §i infractorii care le-au
comis si mai putin ia in considerare necesitatile
si interesele partii vatimate. Totodata, legislatia
penala si procesual-penald a Republicii Moldova
acordi insuficientd atentie interactiunii dintre
infractor si victima care a generat aparitia actului
infractional [3, p. 134-135].

In conceptia cotidiana si in cadrul legisla-
tiei nationale, atentia este concentratd mai mult
asupra celui ce comite o fapti infractionala §i mai
putin asupra victimei care suporta consecinte-
le directe ale acesteia si care, uneori, in ciutarea
dreptatii, este victimizata dublu [3, p. 135].

In contextul celor mentionate, este inadmi-
sibil elaborarea misurilor de prevenire victimo-
logica, dar si criminologici, fira a se lua in calcul
caracteristicile psihologice si particularitatile spe-
cifice celor care au patimit in urma infractiunilor.
Mai mult ca atat, unele si aceleasi masuri pot in-
fluenta concomitent atit potentialele victime, cat
si potentialii infractori. De asemenea, este nece-
sar de a lua in considerare ci gradul sporit de vic-
timitate al minorilor §i savarsirea infractiunilor in
privinta lor depinde, in mare masuri, de actiunile
unor terte persoane, cum ar fi parintii, tutorii etc.
Asttfel, spre exemplu, copilul minor care provine
dintr-o familie bine asiguratd material poate avea
un grad sporit de victimitate fata de unele infracti-
uni ca rapirea in scop de riscumparare; victimita-
tea ,recidiva” sporitd a fetei minore — victima a ac-
telor sexuale din partea tatilui — poate fi generatd
de inactiunile mamei care ,nu observa” asemenea
manifestiri. Acesti factori, de asemenea, trebu-
ie si constituie obiect de influenta preventiva in
scopul neadmiterii unor atentate infractionale in
privinta minorilor.

Prin urmare, prevenirea victimologicd a
infractiunilor de exploatare sexuald a femeilor si
copiilor poate fi definita ca o directie specifici de
prevenire generala si speciala a criminalitatii, care
are in calitate de reper prioritar femeile i copiii ca
victime potentiale sau reale, precum si factorii ce
favorizeazi sporirea victimizarii lor.
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ly important for our country, given the fact that
the justice system focuses primarily on the social
response to the crimes and offenders who com-
mitted them and takes less into account the needs
and interests of the injured party. At the same
time, the criminal and criminal procedural legis-
lation of the Republic of Moldova pays sufficient
attention to the interaction between the offender
and the victim that generated the occurrence of
the criminal act [3, p. 134-135].

In the everyday conception, as well as in the
national legislation, the attention is focused more
on the one who commits a criminal act and less
on the victim who bears its direct consequences
and who, sometimes, in search of justice, is dou-
bly victimized [3, p. 135].

In the context of those mentioned, it is in-
admissible to develop measures for victimologi-
cal and criminological prevention, without taking
into account the psychological characteristics
and specific features of those who have suffered as
a result of crimes. Moreover, the same measures
can simultaneously influence both potential vic-
tims and offenders. It is also necessary to take into
account that the increased degree of victimization
of minors and the commission of crimes against
them depend, to a large extent, on the actions of
third parties, such as parents, guardians etc. Thus,
for example, a minor child who comes from a ma-
terially secure family may have a higher degree of
victimization for such offenses as kidnapping for
compensation; increased “recidivism” victimiza-
tion of the minor girl — victim of sexual acts with
father — could be generated by the inactions of
mother who “does not notice” such manifesta-
tions. These factors must also be subject to pre-
ventive influence in order to prevent criminal of-
fenses against minors.

Therefore, victimological prevention of
offenses of sexual exploitation of women and
children can be defined as specific direction of
general and special crime prevention, which has
as priority benchmark women and children as po-
tential or real victims, as well as the factors that
favor the increase of their victimization.

In the process of exercising preventive ac-
tivity regarding victims of sexual exploitation, it
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In procesul exercitarii activititii preventive
in privinta victimelor exploatarii sexuale e necesar
sd se ia in considerare infantilismul legal. Majori-
tatea victimelor nu-si cunosc suficient drepturile,
sunt convinse ci prin comportamentul lor incalca
legislatia in vigoare, ci comportamentul lor este
ilegal si nu se pot baza pe asistenta structurilor ofi-
ciale, din care cauzi nu au incredere in organele
de drept si incearci si evite orice contact cu aces-
tea. Atunci cand se lucreazi cu victimele trebuie
mentionat faptul cd acestea au dreptul la asistenta
juridica si alte tipuri de asistentd, precum si faptul
ca ele, inclusiv familiile lor, se pot incadra in pro-
gramul protectiei de stat.

Masurile protectiei de stat a victimelor ex-
ploatirii sexuale trebuie si fie efectuate in lega-
turd cu realizarea programelor speciale privind
acordarea asistentei sociale, juridice, medicale
etc. celor mai vulnerabile paturi sociale (mame
singure, absolventi ai caselor de copii, invalizi), a
caror situatie le sporeste riscul de victimizare.

Ca si prevenirea traditionald a criminalitatii,
profilaxia victimologica are o structurd complexa,
fiind realizatd de diferiti subiecti, la diferite nive-
luri si sub multiple forme, care isi gasesc aplicare
atat la etapa primara, cét si la cea de manifestare a
comportamentului victimal. Subiectii profilaxiei
victimologice sunt aceleasi organe statale, orga-
nizatii obstesti, persoane cu functii de rispundere
si cetdteni care realizeaza prevenirea fenomenului
criminal, cu exceptia cazurilor cind se pot forma
unele organizatii speciale care conlucreazi cu vic-
timele infractiunilor in planul protectiei lor fata
de atentatele infractionale (organele de protectie
sociali a populatiei) [79, p. 116-117]. Este vorba
despre Ministerul Afacerilor Interne, Ministerul
Educatiei, Culturii i Cercetirii, Ministerul Sanata-
tii, Muncii si Protectiei Sociale, Ministerul Justitiei,
instantele judecitoresti, familia, scoala, mass-me-
dia, organizatiile nonguvernamentale etc.

Evident ca rolul primordial in prevenirea
victimologica a infractionalitatii, inclusiv a diferi-
tor forme de exploatare sexuald a femeilor si co-
piilor, ii revine familiei. Aceasta celula esentiala a
societatii este o forma de comunitate umana inte-
meiata prin casatorie, formata din soti si din copiii
acestora, care asigura cadrul afectiv in care fiecare

is necessary to take into account legal infantil-
ism. Most victims do not know enough about
their rights, they are convinced that their behav-
ior violates the law, that their behavior is illegal
and cannot rely on the assistance of official struc-
tures, because of which they do not trust the law
enforcement bodies and try to avoid any contact
with them. When working with victims, it should
be noted that they have the right to legal and oth-
er assistance, as well as the fact that they, along
with their families, can be included in the state
protection program.

State measures for the protection of vic-
tims of sexual exploitation must be carried out in
connection with the implementation of special
programs on the provision of social, legal, medi-
cal assistance etc., to the most vulnerable social
strata (single mothers, graduates of the orphan-
ages, disabled persons), whose situation increases
their risk of victimization.

Like the traditional prevention of crime,
victimological prophylaxis has a complex struc-
ture, being performed by different subjects, at
different levels and in multiple forms, which find
application both in the primary stage and in the
manifestation of victim behavior. The subjects
of victimological prophylaxis are the same state
bodies, public organizations, responsible persons
and citizens who carry out the prevention of the
criminal phenomenon, except for the cases when
some special organizations can be formed that
cooperate with the victims of crimes in their pro-
tection against criminal attacks (social protection
bodies of the population) [79, p. 116-117]. These
are: Ministry of Internal Affairs, Ministry of Edu-
cation, Culture and Research, Ministry of Health,
Labor and Social Protection, Ministry of Justice,
courts, family, school, media, non-governmental
organizations, etc.

Obviously, the primary role in the victi-
mological prevention of crime, including various
forms of sexual exploitation of women and chil-
dren, belongs to the family. This essential cell of
society is a form of human community founded
by marriage, consisting of spouses and their chil-
dren, which provides the emotional framework in
which each member meets their emotional needs,



membru isi satisface nevoile emotionale, trairile
intime, nevoia de destainuire a unor impliniri sau
insatisfactii aparute pe diverse planuri, oferind
prin specificul ei sentimentul sigurantei. In multe
cazuri, acestea din urmai sunt neglijate ori de catre
soti, ori de citre alte persoane din exterior, astfel
ca familia devine una nearmonioass, fapt ce poate
determina victimizarea membrilor acesteia.

Autorul roman R.M. Stinoiu mentioneaza
ca familia este cel dintéi organism care sta la baza
prevenirii victimologice. Asadar, ea constituie
prima cale de socializare a individului. Grup so-
cial primar, celula de bazi a societatii, familia este
aceea care ofera cadrul cel mai propice de trans-
mitere a modelelor, normelor si valorilor de com-
portament individual in plind formare [4, p. 51].

In aceeasi ordine de idei, este destul de
complicat de a enumera toate masurile posibile
care urmeaza a f intreprinse de périnti in privinta
copiilor lor in scopul protejarii acestora impotriva
atentatelor criminale, evidentiind totusi unele din
misurile prioritare in acest domeniu: a) suprave-
gherea dezvoltirii corecte a copilului si ocrotirea
sanatatii acestuia in scopul neadmiterii unor de-
vieri psihice si fizice; b) educarea sexuali si cultu-
rald a copilului; formarea culturii in domeniul co-
municirii sociale; c) invitarea unor deprinderi de
comportament in strada, de a fi prudenti in com-
paniile de necunoscuti, insuflarea obignuintei de a
se adresa dupa ajutor si de a se comporta adecvat
in cazurile diferitor situatii criminogene, de a spu-
ne intotdeauna ,nu” individului necunoscut (spre
exemplu, vestitul violator si ucigas Cikatilo nu in-
sista si facd cunostintd cu femeile sau copiii care
nu doreau acest lucru, dar ciuta o altd victimi;
el nu a cunoscut anterior nici una din victimele
sale); d) educarea juridici initiald a copilului, ex-
plicarea drepturilor i obligatiilor fundamentale
ale acestuia; e) ridicarea nivelului de cunostinte
in domeniul victimologiei (autoprofilaxia) in sco-
pul prevenirii situatiilor criminogene (lisarea fard
supraveghere a copiilor minori in apartamente
sau in strada ar putea atrage atentia infractorilor,
evitarea intrdrii in contact cu persoane strdine,
educatia sexuali a copiilor etc.).

Tot mai mult noile conditii economice im-
pun femeile si lupte singure ca si-si asigure via-
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intimate feelings, the need to reveal accomplish-
ments or dissatisfaction on various plans, offering
through its specificity the feeling of security. In
many cases, the latter are neglected either by the
spouses or by other outsiders, so that the family
becomes disharmonious, which can lead to the
victimization of its members.

Romanian author R.M. Stinoiu mentions
that the family is the first organism that is the ba-
sis of victimological prevention. Therefore, it is
the first way of socializing the individual. Primary
social group, the basic cell of society, the family is
the one that provides the most favorable frame-
work for transmitting models, norms and values
of individual behavior in full formation [4, p. S1].

In the same vein, it is quite complicated to
list all the possible measures to be taken by parents
regarding their children in order to protect them
from criminal attacks, while highlighting some of
the priority measures in this area: a) supervising
the correct development of the child and protect-
ing his health in order not to admit some mental
and physical deviations; b) sexual and cultural
education of the child; culture formation in the
field of social communication; c) learning of be-
havioral rules in the street, to be cautious in the
company of strangers, instilling the habit of ask-
ing for help and behaving appropriately in cases
of different criminogenic situations, always to say
“no” to the unknown individual (for example, the
famous rapist and killer Cicatilo did not insist on
meeting women and children who did not want
this, but was looking for another victim; he had
not previously known any of his victims); d) the
initial legal education of the child, explanation of
his / her fundamental rights and obligations; e)
raising the level of knowledge in the field of vic-
timology (self-prophylaxis) in order to prevent
criminogenic situations (leaving unaccompanied
minors in apartments or on the street could at-
tract the attention of criminals, avoiding contact
with strangers, sexual education of children etc.).

Increasingly, new economic conditions are
forcing women to fight on their own to secure
their lives, sometimes in rather difficult condi-
tions. For these reasons, the cultivation of femi-
ninity and the feminine type of behavior is of spe-
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ta, uneori in conditii destul de dificile. Din aceste
considerente, o importantd deosebita o are culti-
varea feminitatii §i a tipului feminin de comporta-
ment. Acest fapt este important pentru stoparea
victimizarii exploatarii sexuale a femeilor, care
reprezintd o amenintare substantiald a sanatatii
morale a societatii. O astfel de educatie necesita
o pregitire speciald, o maiestrie deosebitd a edu-
catorilor. Ea trebuie si inceapa in familie i si se
consolideze in scoali. Insi o astfel de reorientare
este determinata de caracterul comunicarii in care
este inclusi adolescenta, situatia femeii in societa-
te si nivelul moralitatii in societate [S, p. 115].

Modificarea moralitatii sexuale, in sensul li-
beralizarii ei, influenteazi comportamentul social
al femeii. In prezent, incircatura sexuali a campu-
lui informational (presa scrisi si electronicd), in-
cursiunea unor noi standarde sexuale, impunerea
cultului plicerilor §i degradarea generali a spiritu-
alitatii, indeosebi la tineret, trezeste, in mod inevi-
tabil, dorinta de a exploata sexual. O anumiti par-
te a populatiei feminine, indeosebi din categoria
paturilor vulnerabile intelectual, cultural si social
asimileaza repede diferite practici sexuale amora-
le, implicindu-se, in unele cazuri, in practicarea
prostitutiei.

In acest sens, se impune revizuirea $i re-
formarea conceptiei privind educatia copiilor, in
special a fetelor, in cadrul societitii, care trebuie
fundamentatd pe moralitatea §i cumseciddenia
proprie poporului nostru. Fird a declara rizboi
propagandei sexuale, violentei si comportamen-
tului libertin care domina azi in sfera spirituald nu
poate fi vorba despre educatia normali a genera-
tiei in crestere [S, p. 113].

In asemenea conditii de evolutie a societa-
tii familia trebuie s joace un rol esential in edu-
carea victimologici sub aspect moral si spiritual a
tinerei generatii, urmand a fi sustinuti in aceastd
activitate prin programe de stat bine chibzuite.

O misura indispensabild oricarei strategii
de prevenire victimologica a exploatirii sexuale a
femeilor si copiilor este imbunatitirea serviciilor
de asistentd a familiei prin prisma urmatoarelor
actiuni: a) identificarea de resurse pentru initierea
unor programe de sprijinire materiali si financiard
a familiilor sdrace prin macro- sau micro-proiecte,

cial importance. This is important for stopping
the victimization of sexual exploitation of wom-
en, which poses a substantial threat to the moral
health of society. Such an education requires
special training, an exclusive skill of educators. It
needs to start in family and consolidate in school.
However, such a reorientation is determined by
the nature of the communication in which the
adolescent is included, the situation of women in
society and the level of morality in society [S, p.
115].

The change in sexual morality, in the sense
of its liberalization, influences a woman’s social
behavior. Currently, the sexual load of the infor-
mation field (print and electronic media), the in-
cursion of new sexual standards, the imposition
of the cult of pleasures and the general degrada-
tion of spirituality, especially in youth, inevitably
arouses the desire to sexually exploit. A certain
part of the female population, especially in the
category of intellectually, culturally and socially
vulnerable layers, quickly assimilates different
amoral sexual practices, getting involved, in some
cases, in the practice of prostitution.

In this sense, it is necessary to revise and re-
form the concept of education of children, espe-
cially girls, in society, which must be based on the
morality and propriety of our people. Without
declaring war on the sexual propaganda, violence
and libertine behavior that dominates today in
the spiritual sphere, it is not possible to talk about
the normal education of the growing generation
(5, p. 113].

In such conditions of society’s evolution,
the family must play an essential role in the moral
and spiritual education of the young generation,
and will be supported in this activity by well-
thought—out state programs.

An indispensable measure for any strategy
to prevent the sexual exploitation of women and
children is to improve family support services
in the light of the following actions: a) identifi-
cation of resources for the initiation of material
and financial support programs for poor families
through macro and micro-projects, differentiated
according to the socio-economic characteristics
of the geographical areas and the urban or rural



diferentiate in functie de caracteristicile socioe-
conomice ale zonelor geografice si ale mediului
urban sau rural in care se afld familiile respective;
b) crearea unor centre locale de sprijin, consilie-
re si consultanta pentru femeile aflate in situatii
economicosociale dificile: mame singure, mame
cu multi copii unice intretinitoare ale familiei,
femei agresate de soti sau parteneri etc.; c) ela-
borarea unor programe coerente la nivel national
de prezentare §i promovare a drepturilor femeii
si pentru intelegerea responsabilitatilor egale ale
parintilor fatd de educatia copiilor [6, p. 220].

Un alt subiect implicat in prevenirea vic-
timologica este scoala, care reprezinta un spatiu
social de transmitere i asimilare de informatii,
dar si de modelare, respectiv de socializare. Une-
ori in cadrul acestui proces se pot manifesta unele
forme de abuz. Astfel, scoala joaci un rol impor-
tant in prevenirea victimologica, prin contactul
pe care il are zi de zi cu copiii i prin extinderea
contactelor cu parintii. In acest sens, considerim
util ca programa scolara si cuprindid materii in
care cadrele didactice sau ofiterii de politie si le
prezinte copiilor, corespunzator nivelului lor de
percepere, acele probleme de comportament cu
care se confrunta societatea si care ii poate afecta
in mod direct. Accentul trebuie pus pe recunoag-
terea situatiilor ce prezinta anumite riscuri in sco-
pul evitarii lor.

In general, de educatia copiilor sub aspec-
tul prevenirii victimologice trebuie sa se ocupe
toate institutiile de invitimant unde acestia se
afld o mare parte din timpul lor (gridinite, scoli
de cultura general, licee, gimnazii, scoli profesi-
onale, colegii etc.). Meniti si dezvolte capacititi-
le, s transmitd cunostintele profesionale, si for-
meze, si dezvolte i si consolideze aptitudinile,
scoala pregateste tindra generatie pentru viata.
In institutiile pedagogice, copilul obtine prime-
le deprinderi de comunicare in colectiv, unde
are loc, in mare maisurd, procesul de socializare
a acestuia. Asadar, luand in considerare faptul ca
pentru copiii de varsta prescolara jocurile sunt ac-
tivitati prioritare, atunci si masurile de prevenire
victimologica trebuie si fie realizate sub forma de
jocuri, cu operarea unor concepte si viziuni clare
copiilor. In ceea ce priveste sistemul de instruire
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environment in which the respective families
are located; b) creating local support, advising
and counseling centers for women in difficult
economic and social situations: single mothers,
mothers with many children, sole breadwinner
of the family; women abused by husbands or
partners etc.; c) developing coherent programs
at the national level for the presentation and pro-
motion of women’s rights and for understanding
the equal responsibilities of spouses / parents to-
wards the education of children [6, p. 220].
Another topic involved in victim preven-
tion is school, which represents a social space for
transmission and assimilation of information, but
also for modeling and socialization, respectively.
Sometimes some forms of abuse can occur dur-
ing this process. Thus, the school has an impor-
tant role in victimological prevention, through
its daily contact with children and by expanding
contacts with parents. In this sense, we consider
is useful that the school curriculum should in-
clude subjects which teachers or police officers
will present to children, according to their level
of perception, those behavioral problems that so-
ciety faces and that can directly affect them. Em-
phasis should be placed on recognizing situations
that present certain risks in order to avoid them.
In general, the education of children in
terms of victimological prevention must be taken
care of by all educational institutions where they
spend a large part of their time (kindergartens,
general education schools, lyceums, ggmnasiums,
professional schools, colleges etc.). Aimed at de-
veloping skills, transmitting professional knowl-
edge, training, developing and strengthening
skills, the school prepares the young generation
for life. In pedagogical institutions, the child ob-
tains the first skills of collective communication,
where, to a large extent, his socialization process
takes place. Therefore, taking into account the fact
that the preschool children games are the priority
activity, then victim prevention measures must
be carried out in the form of games, with the op-
eration of clear concepts and visions to children.
As regards the legal education system for adoles-
cents, it must already contain general notions on
the social value of the law, the notion of crimes
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juridicd a adolescentilor, acesta trebuie si contina
deja notiuni generale cu privire la valoarea sociala
a dreptului, notiunea delictelor si a diferitor tipuri
de raspundere juridica pentru savarsirea lor, pre-
cum si posibilitatea tragerii la raispundere odata
cu atingerea vérstei prevazute de lege.

Pentru a putea oferi instruiri calificate si o
educatie corespunzitoare, personalul institutiilor
de invatamant si cel care este abilitat cu astfel de
drepturi urmeaza, de asemenea, a fi instruit in do-
meniul vizat. Asadar, unele studii privind violenta
impotriva copiilor (7,364 p.] recomanda promo-
varea cresterii sensibilitatii, a campaniilor de in-
formare si educare prin actiuni de consolidare a
capacitatilor in cazul grupurilor profesionale care
lucreazi cu si pentru copii.

O alta modalitate de prevenire victimolo-
gicd a infractiunilor legate de exploatarea sexuald,
mai ales a femeilor si copiilor, poate fi realizata
prin prisma oferirii asistentei psihologice. In in-
teractiune cu colectivele de pedagogi, parintii si
reprezentantii organelor de asistentd sociald, psi-
hologii pot si identifice printre grupurile de copii
pe cei cu forme de comportament deviant primar,
precum si categoriile de minori, al ciror grad spo-
rit de victimitate este determinat de particularita-
tile psihofiziologice individuale.

Prezenta specialistului psiholog in scoala
este foarte necesara si utila, din considerentul ci
acesta poate efectua corect diagnosticarea psiho-
logica a copiilor, poate prelucra rezultatele obti-
nute si, respectiv, poate si elaboreze programe
individuale de lucru cu personalitatea si s3 con-
sulte parintii si pedagogii. Sunt de neinlocuit spe-
cialistii serviciilor psihologice in cazurile relevarii
si reabilitdrii ulterioare a copiilor si adolescentilor
care au suferit in urma infractiunilor. Interactiu-
nea stransd a psihologilor cu organele de drept
faciliteazi uneori nu doar descoperirea, ci si apre-
cierea intr-un mod diferit a infractiunii savérsita
in privinta minorului.

Mass-media constituie, la fel, una din cele
mai puternice surse de raspandire a informatilor
de naturi criminologica si victimologica. Totoda-
ta, progresul in domeniul tehnologiilor informa-
tionale, dezvoltarea si folosirea in masi a retelelor
de internet a acutizat problema victimizarii femei-

and different types of legal liability for their com-
mission, as well as the possibility of liability once
the age is reached according to the law.

In order to be able to provide qualified
training and appropriate education, the staff of
educational institutions and those who are em-
powered with such rights shall also be trained in
the field concerned. So, some studies on violence
against children [7, 364 p.] recommend promot-
ing awareness-raising, information and education
campaigns through capacity-building actions for
professional groups working with and for chil-
dren.

Another way of preventing victimological
crimes related to sexual exploitation, especially
of women and children, can be achieved through
the provision of psychological assistance. In in-
teraction with pedagogical terms, parents and
representatives of social assistance bodies, psy-
chologists can identify among groups of children
those with forms of primary deviant behavior, as
well as categories of minors, whose increased de-
gree of victimization is determined by individual
psychophysiological features.

The presence of the psychologist in school
is very necessary and useful, considering that he
can correctly perform the psychological diagnosis
of children, can process the results obtained and,
respectively, can develop individual work pro-
grams with personality and consult parents and
teachers. Psychological services specialists are ir-
replaceable in cases of subsequent detection and
rehabilitation of children and adolescents who
have suffered as a result of crime. The close in-
teraction of psychologists with law enforcement
bodies sometimes facilitates not only the discov-
ery, but also the appreciation in a different way of
the crime committed against the minor.

Mass-media is also one of the most pow-
erful sources of dissemination of criminological
and victimological information. At the same time,
the progress in the field of information technolo-
gies, the development and mass using of internet
networks has exacerbated the problem of victim-
ization of women and children. That is why new
technologies require new victim prevention mea-
sures. In this context, it is necessary to create op-



lor si copiilor. Iata de ce noile tehnologii presupun
si noi masuri de prevenire victimologic. In acest
context, este necesar de a crea oportunitati de ra-
portare on-line a abuzurilor in privinta femeilor
sau a copiilor si, respectiv, solicitare de asistenta
corespunzitoare in caz de necesitate pentru toti
subiectii implicati in procesul de prevenire victi-
mologica. Astfel, sporirea capacitatii organelor de
drept si a altor institutii responsabile de preveni-
rea genului respectiv de infractiuni, inclusiv prin
monitorizarea site-urilor cu continut violent sau
care promoveaza pornografia, inclusiv cea infan-
tila, va avea ca efect eficientizarea misurilor de
prevenire cu caracter victimologic.

Prevenirea victimologica a infractiunilor
savarsite impotriva femeilor sau a copiilor de ci-
tre sursele de informare in masa poate fi realizata
prin prisma urmatoarelor masuri: a) propagarea
cunostintelor juridice prin intermediul mass-me-
diei, explicarea publicului cointeresat a unor no-
tiuni juridice, cum ar fi legitima aparare, extrema
necesitate, retinerea infractorului etc., precum si
familiarizarea acestora cu actele legislative care
reglementeazi notiunile in cauza, formarea con-
stiintei i culturii juridice a cetitenilor; b) semna-
larea unor probleme victimologice in reportajele,
articolele sau emisiunile cu caracter criminologic,
in special influenta comportamentului si situati-
ei create de victimid asupra infractiunii savarsite
fatd de ea si educarea sub acest aspect a cetiteni-
lor in sensul prevenirii victimizarii i a situatiilor
criminogene; c) tinerea unor discursuri in mass-
media de citre specialistii in domeniul jurispru-
dentei, psihologiei, pedagogiei, urmate de unele
recomandari practice cu referire la protejarea fata
de infractori sau la alegerea unui comportament
adecvat in anumite situatii conflictuale; d) in-
formarea populatiei despre situatia criminogeni
reald in scopul reprimirii zvonurilor false, iar in
unele cazuri, informarea cetatenilor despre une-
le persoane concrete (semnalmentele, sectoa-
rele posibile de actiune, metodele de comitere
a infractiunilor), din partea cirora sunt posibile
atentate infractionale fatd de femei sau de copii;
e) reflectarea in presi a problemei uniunilor ne-
formale de tineret si propagarea unor alternative
ale acestor organizatii.
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portunities for online reporting of abuse against
women or children and, respectively, to request
appropriate assistance in case of need for all sub-
jects involved in the victim prevention process.
Thus, increasing the capacity of law enforcement
agencies and other institutions responsible for
the prevention of this type of crime, including by
monitoring sites with violent content or promot-
ing pornography, including child pornography,
will have the effect of streamlining victim preven-
tion measures.

Victimological prevention of crimes com-
mitted against women or children by the media
can be achieved through the following measures:
a) spreading legal knowledge through the media,
explaining to the interested public some legal
notions, such as self-defense, extreme necessity,
detention of the offender etc., as well as their ini-
tiation with the legislative acts that regulate the
notions in question, formation of the conscious-
ness and legal culture of the citizens; b) warning
of victimological issues in reports, articles or pro-
grams of a criminological nature, in particular the
influence of the behavior and situation created by
the victim on the crime committed against him
and educating citizens in this regard to prevent
victimization and criminogenic situations; c) giv-
ing speeches in the media by specialist in the field
of jurisprudence, psychology, pedagogy, followed
by some practical recommendations regarding
the protection against criminals or the choice
of appropriate behavior in certain conflict situa-
tions; d) informing the population about the real
criminogenic situation in order to suppress false
rumors, and in some cases, informing the citizens
about some concrete people (signals, possible
sectors of action, methods of offenses’ commit-
ting), from which criminal attacks are possible
against women or children; e) reflection in press
of the problems of informal youth unions and
propagation of some alternatives of these organi-
zations.

Other institutions may also be subject to
victimological prevention. Thus, the central pub-
lic authority empowered with functions of elabo-
ration and promotion of policies for the preven-
tion of sexual exploitation and social assistance
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In calitate de subiecti ai prevenirii victimo-
logice pot fi si alte institutii. Astfel, autoritatea
publica centrali abilitatd cu functii de elaborare si
promovare a politicilor de prevenire a exploata-
rii sexuale si de asistentd sociald a victimelor este
Ministerul Sanatitii, Muncii si Protectiei Sociale
(MSMPS). Misiunea ministerului este de a asigu-
ra realizarea prevederilor Constitutiei Republicii
Moldova si ale Guvernului privind elaborarea,
promovarea si implementarea politicii statului in
domeniul protectiei sociale, familiei §i copilului,
in scopul asigurarii securitatii sociale si sporirii ni-
velului de trai al populatiei.

In opinia unor autori consacrati in dome-
niul de referinti, MSMPS urmeazi si: a) defi-
nitiveze cadrul normativ ce va reglementa func-
tionarea Centrului de asistenta psihosociald a
copiilor-victime ale abuzului si exploatirii; b)
dezvolte si investeasci in programe de suport al
parintilor si ingrijitorilor; c) dezvolte la asistentii
sociali comunitari abilititi de mobilizare a comu-
nitatii in vederea sesizirii cazurilor de exploatare
sexuald a copiilor; d) angajeze asistenti sociali
comunitari specializati pe domenii: asistent so-
cial pe problemele familiei si copilului si asistent
social pe problemele vérstnicilor, ceea ce ar con-
tribui la profesionalizarea muncii asistentilor so-
ciali comunitari; e) instruiasca continuu asistenti
sociali cu privire la asistarea copiilor victime ale
exploatirii sexuale; f) amelioreze calitatea exper-
tizelor medicale: imbunititirea calitatii efectuarii
expertizelor medico-psihiatrice, efectuarea pro-
gramadrilor separate si individuale a femeilor si co-
piilor-victime; asigurarea asistentei psihologului
in cadrul efectuarii expertizelor in rindul femeilor
si copiilor; instruirea continua a lucratorilor me-
dicali in vederea determindrii clare a femeii sau
copilului abuzat sexual 8, p. 66-67].

In vederea consolidarii capacitatilor struc-
turilor teritoriale de asistenta sociali, a fost creat
Serviciul de asistentd socialdi comunitari. Astfel,
responsabilitatea cu privire la protectia dreptu-
rilor copilului a fost transferati din competenta
directiilor generale de invatimant, tineret i sport
in competenta structurilor teritoriale de asistenta
sociala.

Comisiile pentru protectia copilului aflat in

of victims is the Ministry of Health, Labor and
Social Protection (MHLSP). The mission of the
ministry is to ensure the implementation of the
provisions of the Constitution of the Republic
of Moldova and the Government on the elabo-
ration, promotion and implementation of state
policy in the field of social protection, family and
child, in order to ensure social security and in-
crease living standards.

In the opinion of some well-known authors
in the field of reference, MHLSP is going to: a) fi-
nalize the normative framework that will regulate
the functioning of the Center for psycho-social
assistance of children victims of abuse and exploi-
tation; b) develop and invest in parent and care-
giver support programs; c) develop in community
social workers skills to mobilize the community
in order to report cases of sexual exploitation of
children; d) hire community social workers spe-
cialized in the following fields: social worker on
family and child issues and social worker on el-
derly issues, which would contribute to the pro-
tessionalization of the activity of community so-
cial workers; e) continuously training of social
workers on assisting children victims of sexual
exploitation; f) increase the quality of medical
expertise: improving the quality of medical and
psychiatric examinations, making separate and
individual appointments of women and children
victims; providing assistance to the psychologist
in conducting expertise among women and chil-
dren; continuous training of medical workers in
order to clearly determine the sexually abused
woman / child [8, p. 66-67].

In order to strengthen the capacities of the
territorial social assistance structures, the Com-
munity Social Assistance Service was created.
Thus, the responsibility regarding the protection
of children’s rights has been transferred from the
competence of the general department of educa-
tion, youth and sports to the competence of the
territorial social assistance structures.

Commissions for the protection of chil-
dren in difficulty are set up in all regions in ac-
cordance with the legislation in force. These com-
missions are essential to ensure optimal care for

each child in difficulty, the priority being given to



dificultate se instituie in toate regiunile conform
legislatiei in vigoare. Aceste comisii sunt esentiale
copil in dificultate, prioritatea fiind acordata ser-
viciilor familiale, iar plasamentul in institutiile re-
zidentiale fiind folosit in ultima instanta.

Totodati, in cadrul MSMPS a fost institu-
itd unitatea de coordonare a Sistemului national
de referire pentru protectia si asistenta victime-
lor si potentialelor victime ale traficului de fiinte
umane (denumit in continuare SNR), finantati
de Organizatia Internationald pentru Migratie, in
baza Memorandumului de colaborare semnat de
catre parti in 2006.

La 1 iunie 2013, sub tutela MSMPS a fost
lansatd Linia fierbinte pentru copiii abuzati sau
expusi riscului. Ca urmare, copiii au posibilitatea
de a semnala cazurile de abuz si primi consiliere
din partea specialistilor antrenati. In cazul dat,
este necesara instruirea si formarea competente-
lor specifice de comunicare cu copiii expusi unei
diversitati de riscuri, printre care si vulnerabilita-
tea sexuala.

In opinia noastr3, intensificarea colaborarii
intre institutiile guvernamentale, administratiile
publice locale si organizatiile nonguvernamentale
interne si internationale implicate in stoparea fe-
nomenului exploatirii sexuale va contribui consi-
derabil la prevenirea fenomenului analizat.

Ministerul Afacerilor Interne (MAI), ca su-
biect antrenat in prevenirea criminalitatii, inclu-
siv prin masuri victimologice, identifica agresorii
si familiile aflate in situatie de risc, monitorizand
comportamentul copiilor in urma aplicarii violen-
tei. In categoria mentionata sunt incluse compor-
tamente precum delincventa, abandonul scolii,
vagabondajul, cersitul si consumul de alcool sau
droguri. Organele abilitate ale MAI isi focuseaza
prioritar activitatea pe identificarea si tragerea la
raspundere a infractorilor, concentrdndu-se mai
putin asupra victimei i reabilitarii acesteia, in-
clusiv a femeilor si copiilor victime ale exploatarii
sexuale.

Este important de mentionat cd prin acor-
dul din 06.09.2005, incheiat intre Guvernul SUA
si Guvernul Republicii Moldova, a fost creat Cen-
trul pentru Combaterea Traficului de Persoane
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family services, and placement in residential insti-
tutions being used as a last resort.

At the same time, within MHLSP there was
established the coordination unit of the National
Referral System for the protection and assistance
of victims and potential victims of trafficking in
human beings (hereinafter referred to as NRS),
funded by the International Organization for Mi-
gration, based on the Collaboration Memoran-
dum signed by the parties in 2006.

On June 1, 2013, under the tutelage of
MHLSP, the Hotline was launched for children
abused or at risk. As a result, children have the
opportunity to report cases of abuse and receive
advice from trained specialists. In this case, it is
necessary to train specific communication skills
with children exposed / supposed to a variety of
risks, including sexual vulnerability.

In our opinion, the intensification of the
collaboration between the governmental institu-
tions, the local public administrations and the in-
ternal and international non-governmental orga-
nizations involved in stopping the phenomenon
of sexual exploitation will considerably contribute
to the prevention of the analyzed phenomenon.

The Ministry of Internal Affairs (MIA), be-
ing trained in crime prevention, including through
victimological measures, identifies aggressors and
families at risk, monitoring the behavior of chil-
dren after the application of violence. This cat-
egory includes behaviors such as delinquency,
dropping out of school, begging and consuming
of alcohol or drugs. The competent bodies of
the Ministry of Internal Affairs focus primarily
on identifying and prosecuting criminals, focus-
ing less on the victims and their rehabilitation,
including women and children victims of sexual
exploitation.

It is important to mention that through the
agreement of 06.09.2005, concluded between the
Government of the USA and the Government of
the Republic of Moldova, the Center for Combat-
ing Trafficking in Persons (CCTP) of the MIA
was created. This is a specialized body in which
prosecutors, criminal investigation officers, op-
erative investigation officers, analysts, supporting
staff are working. It was created to combat traf-
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(CCTP) al MAL Acesta este un organ speciali-
zat in cadrul ciruia activeaza procurori, ofiteri de
urmdrire penald, ofiteri operativi de investigatie,
analisti, personal de suport si a fost creat pen-
tru a combate traficul de persoane, reprezen-
tand agentia primara din Republica Moldova cu
competenta de investigare si urmirire penald a
infractiunilor de trafic de fiinte umane si a celor
conexe. Totodatd, CCTP a fost infiintat in scopul
sporirii capacitatilor ofiterilor de urmirire penala
si a procurorilor in vederea eficientizarii urmaririi
infractiunilor legate de traficul persoanelor si al
celor conexe. Astfel, CCTP integreaza activitatea
in domeniul vizat a specialistilor din cadrul Mi-
nisterului Afacerilor Interne, Serviciului Vamal,
Serviciului de Informatii si Securitate, Centrului
National Anticoruptie si Procuraturii Generale.

CCTP realizeazi misuri speciale de inves-
tigatii in scopul descoperirii unor cazuri legate de
traficul persoanelor, porneste cauze penale i, pe
lang3 aceasta, realizeazi diverse activititi de sen-
sibilizare a populatiei, inclusiv a femeilor si copi-
ilor, cu privire la manifestarile fenomenului trafi-
cului de fiinte umane si a misurilor necesare de
intreprins in vederea evitarii victimizarii.

In ceea ce priveste unele categorii de ma-
suri victimologice ce vizeaza prevenirea exploata-
rii sexuale a persoanelor, indeosebi a femeilor si
copiilor, se constata ca in Chisinau i in centrele
regionale, victimele puteau primi asistentd medi-
cald, juridica si psihologici, indiferent de coope-
rarea lor cu organele de drept. Totusi asistenta
psihologica, asistenta juridica si sprijinul in rein-
tegrare pe termen lung au fost insuficiente, iar vic-
timele nu au reusit si obtina asigurarea medicald
gratuitd acordati prin lege. Victimele traficului si
exploatirii sexuale adesea nu au reusit s3 benefici-
eze de reprezentare juridica gratuitd. Capacitatea
slabd a lucratorilor sociali din regiunile periferice
a condus la servicii ineficiente si de slaba calitate
oferite victimelor. Aceste deficiente au contribuit
la persistenta vulnerabilititii acestor categorii de
victime si revictimizarea lor. Autoritatile au plasat
copiii victime la rude, la asistentd maternald sau
in clinici de reabilitare care au acordat asistenta
medicali si psihologici specializata. Functionarii
au intervievat victime de 14 ani sau mai tinere in
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ficking in human beings, representing the pri-
mary agency of the Republic of Moldova with the
competence to investigate and prosecute crimes
of trafficking in human beings and the related
ones. At the same time, the CCTP was estab-
lished in order to increase the capacity of criminal
investigation officers and prosecutors in order to
streamline the investigation of crimes related to
trafficking in human beings and the related ones.
Thus, CCTP integrates the activity in the targeted
field of the specialists from the Ministry of Inter-
nal Affairs, the Customs Service, the Intelligence
and Security Service, the National Anticorrup-
tion Center and the General Prosecutor’s Office.
The CCTP carries out special investiga-
tive measures in order to uncover cases related
to human trafficking, initiates criminal cases
and, in addition, carries out various activities to
raise awareness among the population, including
women and children, about the manifestation of
human trafficking and the necessary measures to
be taken in order to avoid victimization.
Regarding some categories of victimo-
logical measures aimed at preventing the sexual
exploitation of persons, especially women and
children, it is found that in Chisinau and regional
centers, victims could receive medical, legal and
psychological assistance, regardless of their co-
operation with law enforcement bodies. How-
ever, psychological assistance, legal assistance
and long-term reintegration support were insuf-
ficient, and victims were unable to obtain free
health insurance provided by law. Victims of traf-
ficking and sexual exploitation often fail to receive
free legal representation. Weak capacity of social
workers in peripheral regions has led to insuffi-
cient and poor quality services for victims. These
deficiencies have contributed to the persistence
of the vulnerability of these categories of vic-
tims and their re-victimization. Authorities have
placed child victims at relatives, at foster care or
in rehabilitation clinics that have provided spe-
cialized medical and psychological care. Officials
interviewed victims aged 14 or younger in spe-
cialized rooms, equipped with recording devices,
with the assistance of a psychologist. Care pro-
viders have reported bureaucratic impediments



sali specializate, amenajate cu dispozitive de in-
registrare, cu asistenta unui psiholog. Furnizorii
de servicii de ingrijire au raportat impedimente
birocratice pentru deplasarea victimelor cu nevoi
severe de sdnitate mintald catre institutiile psihia-
trice de stat [9, p. 3].

Este important de mentionat ca organele
afacerilor interne, in conformitate cu legislatia in
vigoare, fiind obligate s scoati la iveald si sa inla-
ture cauzele si conditiile ce determind savarsirea
infractiunilor, trebuie sa-si organizeze activitatea
de prevenire nu numai asupra infractorilor sau
potentialilor infractori, ci §i asupra posibilelor
victime ale infractiunilor, utilizind masuri de apa-
rare ale acestora impotriva atentatelor criminale
[10, p. 146-147].

In opinia autorului roméan Andrei Vocila,
obiectivele prioritare ale structurilor politienegti
in domeniul prevenirii §i combaterii infractiunilor
legate de exploatarea sexuala a femeilor si copiilor
sunt: a) educarea si informarea cetitenilor pentru
a nu deveni victime sau autori de infractiuni; b)
indrumarea pentru consiliere a copiilor victime
ale abuzurilor/ exploatirii sexuale; ¢) legitura cu
familiile copiilor victime, antrenarea acestora in
solutionarea problemelor apirute; d) culegerea
de informatii si date cu privire la pregitirea sau
savérsirea unor fapte de abuz sexual asupra feme-
ilor sau a copiilor; e) cooperarea permanenta cu
unitatile scolare pentru semnalarea cazurilor de
copii abuzati; f) participarea la intalniri cu parinti,
elevi si profesori, pentru a cunoagste problemele
existente atdt in gcoald, ct si in familie, precum si
informarea acestora privind preocupirile politis-
tilor sau ale altor categorii de persoane responsa-
bile de solutionarea cauzelor in care sunt implicati
copii; g) solutionarea cauzelor cu copii-victime
intr-un timp cat mai scurt, avand insd prioritate
masurile de reintegrare a acestora in familie sau in
alta forma de protectie sociald; h) sprijinirea re-
integrarii victimelor-copii in familie §i in mediul
scolar, solicitindu-se (atunci cand este cazul)
sprijin si colaborare serviciilor de asistentd sociala
a copilului si familiei; i) identificarea copiilor care
sunt in dificultate in familie (neglijati, abuzati sau
supusi la rele tratamente) si sesizarea imediata a
structurilor pentru protectia copilului [11].
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to the movement of victims with severe mental
health needs to state psychiatric institutions [9,
p-3].

It is important to mention that the internal
affairs bodies, in accordance with the legislation
in force, being obliged to reveal and remove the
causes and conditions that determine the com-
mission of crimes, must organize their prevention
activity not only on criminals or potential offend-
ers, but also on possible victims of crimes, using
their defense measures against criminal attacks
[10, p. 146-147].

In the opinion of the Romanian author An-
drei Vocila, the priority objectives of the police
structures in the field of preventing and combat-
ing crimes related to the sexual exploitation of
women / children are: a) educating and inform-
ing citizens not to become victims or perpetra-
tors of crimes; b) guidance for counseling of child
victims of sexual abuse / exploitation; ¢) connec-
tion with the families of the child victims, their
involvement in solving the problems that could
appear; d) gathering information and data on the
preparation or commission of acts of sexual abuse
against women or children; e) permanent coop-
eration with schools in order to obtain reports on
cases of abused children; f) participating in meet-
ings with parents, pupils and teachers, in order to
know the existing problems both in school and in
the family, as well as informing them about the
concerns of police officers or other categories of
persons responsible for resolving cases involving
children; g) resolving cases with child victims in
the shortest possible time, but with priority given
to measures for their reintegration into the family
or other form of social protection; h) supporting
the reintegration of the child victims in the family
and in the school environment, requesting (where
appropriate) the support and collaboration of the
child and family social assistance service; i) iden-
tification of children who are in difficulty in the
family (neglected, abused or badly treated) and
immediate notification of child protection struc-
tures [11].

In this order of ideas, professor Igor Dolea,
investigating certain aspects of restorative justice
[12,p.4-6] and analyzing in detail the rights of the
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In aceasta ordine de idei, profesorul Igor
Dolea, investigind anumite aspecte ale justitiei
restaurative [ 12, p. 4-6] si analizand detaliat drep-
turile persoanei in probatoriul penal, constati c3,
la etapa actuali, in functie de tendintele europene
orientate spre consolidarea drepturilor victimelor
ca subiecti plenipotentiari de drepturi, se impune
necesitatea promovarii elementului privat in pro-
cesul penal atat prin dezvoltarea institutiilor actu-
ale, cat i prin promovarea noilor institutii, cum
ar fi acuzarea privati si justitia restaurativa [ 13, p.
234].

De fapt, justitia restaurativd este un ris-
puns dat infractiunii care oferd oportunititi celor
care sunt cei mai afectati de aceasta — victima, in-
fractorul, familiile acestora si comunitatea — de
a fi direct implicati in a rispunde raului produs
de comiterea infractiunii. Justitia restaurativd se
bazeaza pe valori care accentueaza importanta
oferirii posibilitatii de implicare mai activi in pro-
cesul de: oferire de suport si asistenta victimelor
infractiunii; responsabilizarea infractorilor fatd de
persoanele si comunitatile cirora le-au ficut rau;
restaurarea pierderilor emotionale si materiale
ale victimelor in limita posibilului; oferirea unei
game mai largi de oportunitati de dialog si de re-
zolvare a problemelor intre victime, infractori, fa-
milii §i alte persoane; oferirea infractorilor a unor
posibilitati crescute de dezvoltare corecti si rein-
tegrare in viata comunitara; intdrirea sigurantei
publice prin constructie comunitari [1, p. 190].

Concluzii. Prevenirea victimologica a
infractiunilor legate de exploatarea sexuala a fe-
meilor si copiilor, la fel ca si a oricdrui alt gen de
infractiuni, are un rol important in contracararea
fenomenului criminalitatii. Implicarea plenara in
acest proces a tuturor subiectilor mentionati mai
sus va conduce la diminuarea sau evitarea cazuri-
lor infractionale §i victimizarii diferitor categorii
de persoane. Totodat3, aceasta va contribui la ne-
utralizarea sau chiar inlaturarea factorilor si situa-
tiilor care conduc spre o conduita victimogena si
infiptuirea crimelor, inclusiv in privinta femeilor
si copiilor.

person in criminal evidence, finds that, at the cur-
rent stage, depending on European trends aimed
at strengthening victims’ rights as plenipotentiary
subjects of rights, there is a need to promote the
private element in criminal proceedings both by
developing current institutions and by promoting
new institutions such as private prosecution and
restorative justice [13, p.234].

As a matter of fact, restorative justice is a
response to crime that provide opportunities
for those most affected by it — the victim, the of-
tender, their families and the community - to be
directly involved in the responding to the harm
caused by the crime. Restorative justice is based
on the values that emphasize the importance of
providing the possibility of more active involve-
ment in the process of: providing support and
assistance to victims of crime; making criminals
accountable to the people and communities they
have harmed; restoring the emotional and mate-
rial losses of the victims as much as possible; pro-
viding a wider range of opportunities for dialogue
and problem-solving between victims, offenders,
families and others; providing offenders with in-
creased opportunities for fair development and
reintegration into community life; strengthening
public safety through community building [1, p.
190].

Conclusions. Victimological prevention
of crimes related to the sexual exploitation of
women and children, as well as any other type
of crime, has an important role to play in crime
combating. The full involvement in this process
of all the subjects mentioned above will lead to
the reduction or avoidance of criminal cases and
the victimization of different categories of per-
sons. At the same time, it will help to neutralize or
even eliminate the factors and situations that lead
to victimizing conduct and committing crimes,
including against women and children.
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Examinarea plingerilor de citre procuror, depuse
de pdrtile in proces si alte persoane, care reclamd in-
cilcarea drepturilor in cadrul urmdririi penale, con-
stituie o formd importantd de control pentru depista-
rea si prevenirea incdlcdrilor de legislatie si a erorilor
comise de organele de urmdrire penald si cele care
exercitd activitatea operativd de investigatii.

Oricare actiune sau inactiune poate fi contestatd,
mai intdi in fata procurorului sau, dupd caz, in fata
procurorului ierarhic superior in termen de cincispre-
zece zile de la data la care s-a luat cunostintd de act.
In ipoteza in care persoana nu va fi de acord cu rds-
punsul oferit de procuror, aceasta il va putea contesta
in fata judecdtorului de instructie, in termen de zece
zile de la aducerea la cunostintd a actului.

Examinarea plangerilor de citre procuror, cdru-
ia i se pot adresa nu numai invinuitul, apdrdatorul si
partea vitamatd, dar si alte persoane care pretind cd
le-au fost lezate drepturile, constituie o formd impor-
tantd de control pentru depistarea si prevenirea in-
cilcarilor de legislatie si a erorilor comise de organele
de urmdrire penald si de cele care exercitd activitatea
operativd de investigatii.

Cuvinte-cheie: procuror, plingere, pdrtile in pro-
ces, urmdrirea penald.

The examination of complaints by the prosecutor,
submitted by the parties and other persons alleging
violation of their rights in criminal proceedings, is an
important form of control for the detection and pre-
vention of violations of law and errors committed by
criminal prosecutors and those exercising operative
investigation activities.

Any action or inaction may be challenged, first,
before the prosecutor or, as the case may be, before the
hierarchically superior prosecutor within fifteen days
from the date on which the act became known. In the
event that the person does not agree with the answer
provided by the prosecutor, he may challenge it before
the investigating judge, within ten days from the noti-
fication of the act.

The examination of complaints by the prosecutor,
to which can address not only the accused, the defense
counsel and the injured party, but also other persons
who claim that their rights have been violated, is an
important form of control for detecting and prevent-
ing law violations and errors committed by the crimi-
nal investigation bodies and those exercising the oper-
ative activity of investigations.

Keywords: prosecutor, complaint, parties to the
trial, prosecution.

Introducere. Examinarea plingerilor de
catre procuror, depuse de partile in proces si de
alte persoane care reclamai incilcarea drepturilor
in cadrul urmaririi penale, constituie o forma im-
portantd de control pentru depistarea si preveni-
rea incalcarilor de legislatie si a erorilor comise de
organele de urmarire penald si de cele care exer-

Introduction. The examination of com-
plaints by the prosecutor, submitted by the parties
to the proceedings and by other persons claiming
the violation of their rights in criminal proceed-
ings, is an important form of control for detecting
and preventing of law violations and errors com-
mitted by criminal prosecution bodies and those
exercising the operative activity of investigations.



citd activitatea operativa de investigatii.

Oricare actiune sau inactiune poate fi con-
testatd, mai intdi in fata procurorului sau, dupa
caz, in fata procurorului ierarhic superior in ter-
men de cincisprezece zile de la data la care s-a
luat cunostinta de act. In ipoteza in care persoana
nu va fi de acord cu raspunsul oferit de procuror,
aceasta il va putea contesta in fata judecatorului
de instructie, in termen de zece zile de la aducerea
la cunostinti a actului.

In cazul in care persoana depune plingerea
direct in instanta de judecata, fird a respecta pro-
cedura solutionarii prealabile a acesteia de citre
procuror, judecatorul, prin incheiere, o declara
inadmisibild, explicindu-i persoanei ordinea de
contestare.

Metode si materiale aplicate. La elabora-
rea acestui articol a fost folosit materialul teoretic
si normativ. De asemenea, cercetarea respectivu-
lui subiect a fost posibila prin aplicarea mai multor
metode de investigare stiintifici specifice teoriei
si doctrinei procesual-penale: metoda logici, me-
toda analizei comparative, analiza sistemica etc.
Totodatd, au fost analizate lucririle specialistilor
autohtoni.

Scopul cercetarii. Examinarea si analiza
cadrului normativ intern i a doctrinei privind asi-
gurarea la faza urmaririi penale a legalitatii proce-
sului de citre procuror.

Rezultate obtinute si discutii. Verificarea
legalitatii de citre procurorul care conduce urma-
rirea penala. Banuitul, invinuitul, reprezentantul
lor legal, aparatorul, partea vatimatd, partea civi-
14, partea civilmente responsabila si reprezentan-
tii acestora, precum i alte persoane care pretind
ca drepturi si interese legitime au fost lezate de
aceste organe sunt in drept a depune plangeri im-
potriva actiunilor, inactiunilor, actelor si masuri-
lor organului de urmirire penala si ale organului
care exercita activitate speciald de investigatii.

In categoria altor persoane ale ciror intere-
se legitime au fost incalcate intelegem persoanele
fizice sau juridice care nu sunt parte la proces, si
nici participanti la proces, dar care au suferit in
urma actiunii, inactiunii sau actului procedural o
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Any action or inaction may be challenged,
first, before the prosecutor or, as the case may
be, before the hierarchically superior prosecutor
within fifteen days from the date on which the act
became known. In the event that the person does
not agree with the answer provided by the pros-
ecutor, he may challenge it before the investigat-
ing judge, within ten days from the notification of
the act.

If the person submits the complaint di-
rectly to the court, without respecting the pro-
cedure of its prior settlement by the prosecutor,
the judge, by conclusion, declares it inadmissible,
explaining to the person the order of appeal.

Methods and materials applied. The the-
oretical and normative material was used in the
elaboration of this article. Also, the research of
the respective subject became possible by the ap-
plying several methods of scientific investigation
specific to the theory and doctrine of criminal
proceedings: logical method, comparative analy-
sis method, systemic analysis etc. At the same
time, the works of local specialists were analyzed.

The purpose of the research. Examina-
tion and analysis of the internal normative frame-
work and of the doctrine regarding assurance at
the criminal investigation’s phase of the legality
of the process by the prosecutor.

Results obtained and discussions. Veri-
fication of legality by the prosecutor conduct-
ing the criminal investigation. The suspect, the
accused, their legal representative, the defense
counsel, the injured party, the civilly liable party
and their representatives, as well as other persons
claiming that rights and legitimate interests have
been infringed by these bodies are entitled to
submit complaints against actions, inactions, acts
and measures of the criminal investigation body
and of the body exercising special investigative
activity.

In the category of other persons whose
legitimate interests have been violated we mean
natural or legal persons who are not parties to
the trial, nor participants in the trial, but who
have suffered as a result of the action, inaction or
procedural act an injury by which a fundamental
right has been disregarded, such as, for example,
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lezare prin care le-a fost nesocotit un drept funda-
mental, cum ar fi, de exemplu, ridicarea, seches-
trarea, bunurilor sau deteriorarea bunurilor in
cadrul actiunilor procesuale sau realizarea ilegala
a actiunilor de urmarire penala si/sau a masurilor
speciale de investigatie prin care s-au admis inge-
rinte ilegale in sfera vietii private a acestora etc.

yPartile sunt libere a depune plangeri asu-
pra oricdrui aspect al dosarului penal, fie acesta
este un act procedural intocmit, fie este un refuz
de a efectua o actiune procesualj, fie aceasta tine
de o actiune procesuali efectuati” [1, p. 686].

Totusi in conformitate cu prevederile
art.54 alin. (6), 86 alin. (3), 87 alin. (9) si 89 alin.
(3) CPP nu sunt susceptibile de a fi contestate
respectiv ordonantele prin care procurorul se ex-
pune asupra cererilor de recuzare a procurorului,
interpretului, traducatorului, specialistului si ex-
pertului. In aceste cazuri plangerile urmeaza a fi
restituite petentilor.

Operativitatea si eficienta examinirii plan-
gerilor, indiscutabil, pot fi asigurate prin caracte-
rul constant §i continuu al activitatii procurorului
pe tot parcursul urmiririi penale [2].

Consfintirea legald a dreptului reclaman-
tului de a sesiza ordonanta de refuz de a porni
procesul penal la procuror, care exercitd supra-
vegherea legalititii intentdrii dosarului penal, sau
la procurorul ierarhic superior, prin sine insisi
nu contravine Constitutiei Republicii Moldova,
care garanteazd drepturile silibertatile omului,
deoarece permite lichidarea operativi a erorilor si
incalcarilor de lege, comise la emiterea ordonan-
tei de refuz de a porni procesul penal [3].

Plangerea este adresata procurorului care
conduce urmdrirea penald si se depune fie direct
la sediul procuraturii, fie la cel al organului de ur-
marire penald. In ultimul caz organul de urmarire
penali este obligat sa o inainteze, in termen de 48
de ore de la primirea ei, procurorului impreuna cu
explicatiile sale sau ale organului care exercitd ac-
tivitate speciald de investigatii, atunci cand aces-
tea sunt necesare.

Plangerea depusid nu suspendi executarea
actiunii, masurii sau actelor atacate, cu exceptia

the seizure, confiscation, breakage or damage to
property in the course of legal proceedings or the
unlawful conduct of criminal proceedings and / or
special investigative measures which have allowed
unlawful interference with their privacy, etc.

“The parties are free to file complaints on
any aspect of the criminal case, either it is a pro-
cedural act drawn up, or it is a refusal to carry out
a procedural action, or it is related to a performed
procedural action” [1, p. 686].

However, in accordance with the provisions
of Art.54 paragraph (6), 86 paragraph (3), 87
paragraph (9) and 89 paragraph (3) of the Crimi-
nal Procedure Code the ordinances by which the
prosecutor exposes himself on the recusal requests
of the prosecutor, the interpreter, the translator,
the specialist and the expert are not susceptible to
be challenged respectively. In these cases the com-
plaints are to be returned to the petitioners.

The operability and efliciency of the ex-
amination of complaints, indisputably, can be en-
sured by the constant and continuous character
of the activity of the prosecutor throughout the
criminal investigation [2].

The legal consecration of the plaintiff’s
right to notify the refusal to initiate criminal pro-
ceedings to the prosecutor, who exercises the su-
pervision of the legality of initiating the criminal
case, or to the hierarchically superior prosecutor,
by itself does not contradict the Constitution of
the Republic of Moldova, which guarantees hu-
man rights and freedoms, as it allows the opera-
tive liquidation of errors and violations of the law,
committed when using the ordinance refusing to
start criminal proceedings [3].

The complaint is addressed to the prosecu-
tor conducting the criminal investigation and is
submitted directly to the prosecutor’s office or to
that of the criminal investigation body. In the lat-
ter case, the criminal investigation body is obliged
to submit it, within 48 hours from its receipt, to
the prosecutor together with its explanations or
of the body exercising special investigative activ-
ity, when they are necessary.

The complaint filed shall not suspend the
execution of the contested action, measure or act,
unless the prosecutor conducting the criminal in-



cazului in care procurorul care conduce urmiri-
rea penala nu consider3 aceasta necesar.

Legislatia, nu stabileste, de regula un anu-
mit termen de contestare a actiunii sau inactiunii
organului de urmarire penald sau a ofiterului de
investigatie. Singura exceptie de la prevederile art.
298 alin. (2) CPP este prevazuta in art. 265 alin.
(2) CPP. Refuzul organului de urmarire penala
de a primi pldngerea sau denuntul privind prega-
tirea ori sdvarsirea unei infractiuni poate fi contes-
tat de catre persoana care a depus plingerea sau
denuntul la procuror sau, dupi caz, la procurorul
ierarhic superior, in termen de 15 zile de la datala
care i s-a adus la cunostinta ordonanta respectiva.

Procurorul care conduce urmarirea pena-
I3 este obligat si examineze plangerea in termen
de cel mult 15 zile de la primire §i si comunice
decizia sa persoanei care a depus-o. In cazul in
care plingerea se respinge, procurorul expune in
ordonanta motivele pentru care o considerd ne-
intemeiata, informé4nd autorul plangerii despre
procedura contestarii hotararii sale la judecatorul
de instructie. Procurorul este in drept sa modifice
sau sa completeze ordonantele neintemeiate ale
organului de urmarire penala.

Examinand plangerea impotriva refuzului
de a porni procesul penal, procurorul verifica nu
numai temeiurile refuzului, dar si modul in care
formularea temeiurilor i motivelor refuzului de
a porni procesul penal corespunde normelor le-
gislatiei in vigoare, la fel si daca aceste formuliri
corespund circumstantelor cauzei [3].

In cazul in care plangerea este admis partial
de citre procuror trebuie motivata ordonanta pro-
curorului in partea in care plangerea se respinge.

In cazul in care partile invoci incilcarea
CEDO, procurorul se pronunti in ordonants,
daca a avut loc sau nu incilcarea drepturilor i a
libertitilor fundamentale ale omului prin prisma
jurisprudentei CtEDO [4].

Verificarea legalitatii de citre procurorul
ierarhic superior. Banuitul, invinuitul, reprezen-
tantul lor legal, aparatorul, victima, partea vata-
mata, partea civild, partea civilmente responsabila
si reprezentantii acestora, precum si alte persoa-
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vestigation does not consider it necessary.

As a rule, the legislation does not establish a
certain term for contesting the action or inaction of
the criminal investigation body or of the investigat-
ing officer. The only exception from the provisions
of Art.298 par.(2) of the CPC is provided in Art.265
par.(2) of the CPC. The refusal of the criminal in-
vestigation body to receive the complaint or denun-
ciation regarding the preparation or commission of
an offense may be challenged by the person who
submitted the complaint or denunciation to the
prosecutor or, as the case may be, to the hierarchi-
cally superior prosecutor, within 15 days from the
date of notification with the ordinance.

The prosecutor conducting the criminal
investigation is obliged to examine the complaint
within 15 days of receipt and to communicate his
decision to the person who filed it. If the com-
plaint is rejected, the prosecutor shall state in the
ordinance the reasons for which he considers it
unfounded, informing the complainant of the
procedure for challenging his decision before the
investigating judge. The prosecutor has the right
to amend or supplement the unfounded ordi-
nances of the criminal investigation body.

Examining the complaint against the refus-
al to initiate criminal proceedings, the prosecu-
tor verifies not only the grounds for refusal, but
also how the wording of the grounds and reasons
for refusal to initiate criminal proceedings corre-
sponds to the rules of law, as well as whether these
formulations correspond to the circumstances of
the case [3].

If the complaint is partially admitted by the
prosecutor, the prosecutor’s ordinance must be
motivated in the part in which the complaint is
rejected.

If the parties allege the violation of the
ECHR, the prosecutor shall rule in the ordinance
whether or not the violation of fundamental hu-
man rights and freedoms has taken place in the
light of jurisprudence of the ECHR [4].

Verification of legality by the hierarchically
superior prosecutor. The suspect, the accused,
their legal representative, the defense counsel, the
victim, the injured party, the civil party, the civilly
liable party and their representatives, as well as
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ne care pretind ca drepturi si interese legitime au
fostlezate de aceste organe sunt in drept a depune
plangeri impotriva actiunilor, inactiunilor, actelor
si masurilor dispuse de procurorul care conduce
urmadrirea penald sau exercitd nemijlocit urmari-
rea penald ori impotriva actiunilor, inactiunilor si
actelor care au fost efectuate sau dispuse in baza
dispozitiilor date de procurorul respectiv.

Curtea observa ca ratiunea controlului ie-
rarhic exercitat de procurorul ierarhic superior in
cadrul urmaririi penale este de a verifica legalita-
tea si temeinicia solutiilor dispuse de procurorii
ierarhic inferiori [5].

In acest context, Curtea retine ci si Comi-
sia de la Venetia a mentionat c, chiar daca procu-
ratura este o institutie independentd, poate exista
un controlierarhic asupra deciziilor si activitatilor
procurorilor, altele decat ale procurorului general
(Raportul privind standardele europene referitoare
la independenta sistemului judiciar: partea I, orga-
nele de urmdrire penald, CDL-AD(2010)040, din
3 januarie 2011, §28) [6].

Plangerea impotriva actiunilor, inactiu-
nilor, actelor si masurilor dispuse de procurorul
care conduce urmadrirea penald sau exercitd ne-
mijlocit urmarirea penali trebuie si fie adresata
procurorului ierarhic superior si se depune fie di-
rect la acesta, fie la procurorul care conduce sau
exercitd nemijlocit urmarirea penala.

Sustinem ca nu toate actele procurorului
care conduce urmirirea penala sunt susceptibile
de a fi atacate procurorului ierarhic superior. Nu
sunt pasibile a fi atacate procurorului ierarhic su-
perior ordonantele prin care procurorul care con-
duce urmarirea penald s-a expus asupra plangeri-
lor adresate in ordinea art. 298 CPP.

In art. 53/1 alin. (1) CPP este indicata
ierarhia procurorilor, care trebuie respectata
in cazul adresarii plangerii. Prin derogare de la
aceastd ierarhie, in conformitate cu prevederile
art. 53/1 alin. (1) lit. k) CPP, Procurorul Ge-
neral este procuror ierarhic superior pentru toti
procurorii.

De asemenea, prevederile art. 299/1 alin.
(2) CPP stabilesc in mod alternativ procurorul

other persons claiming that rights and legitimate
interests have been infringed by these bodies are
entitled to file the complaints against inactions,
acts and measures ordered by the prosecutor con-
ducting the criminal investigation or directly ex-
ercising the criminal investigation or against the
actions, inactions and acts that were performed
or ordered on the basis of the provisions given by
the respective prosecutor.

The Court notes that the reason for the hi-
erarchical control exercised by the hierarchically
superior prosecutor in the criminal investigation is
to verify the legality and validity of the solutions or-
dered by the hierarchically inferior prosecutors [S].

In this context, the Court notes that the
Venice Commission also noted that, even if the
prosecutor’s office is an independent institution,
there may be hierarchical control over the deci-
sions and activities of prosecutors other than
of the general prosecutor (Report on European
standards on the independence of judiciary: part II,
criminal investigation bodies, CDL-AD(2010)040,
from January 3,2011, §28) [6].

The complaint against the actions, inac-
tions, acts and measures ordered by the prosecu-
tor conducting the criminal investigation or di-
rectly exercising the criminal investigation must
be addressed to the hierarchically superior pros-
ecutor and shall be submitted either directly to
him or to the prosecutor conducting or directly
exercising the criminal investigation.

We argue that not all acts of the prosecu-
tor conducting criminal proceedings are likely
to be challenged by the hierarchically superior
prosecutor. The ordinances by which the pros-
ecutor conducting the criminal investigation has
exposed himself to the complaints addressed in
the order of Art. 298 of the CPC are not liable to
be attacked.

In Art.53/1 par. (1) of the CPC the hier-
archy of prosecutors is indicated, which must be
respected in the case of filing a complaint. By der-
ogation from this hierarchy, in accordance with
the provisions of Art.53/1 par. (1) letter k) of the
CPC, the General Prosecutor is a hierarchically
superior prosecutor for all prosecutors.

Also, the provisions of Art.291/1 par. (2)



ierarhic superior abilitat cu dreptul de a examina
plangerea impotriva actiunilor, inactiunilor si ac-
telor efectuate sau dispuse de procurorul teritori-
al sau de cel al procuraturii specializate, precum si
de adjunctii lor, care ar putea fi in functie de caz:

— Procurorul General;

— Adjunctii Procurorului General;

— Procurorii sefi de directii, sectii si servicii
ale Procuraturii Generale.

Plangerea impotriva actiunilor, inactiuni-
lor si actelor efectuate sau dispuse de procurorii
sefi de directii, sectii si servicii ale Procuraturii
Generale se examineazd de Procurorul General
sau de adjunctii lui.

Termenul pentru adresarea plangerii im-
potriva actiunilor, inactiunilor, actelor si masuri-
lor dispuse de procurorul care conduce urmarirea
penala sau exerciti nemijlocit urmairirea penala
este de 15 zile din momentul efectudrii actiunii,
sau de cand s-a luat cunostinta de actul procedu-
ral contestat.

Asadar, dreptul de a formula o contesta-
tie nu poate fi exercitat in mod efectiv decit de
la data la care persoanei i se aduce la cunostinta
actul contestat [7].

Refuzul organului de urmarire penald de a
primi plingerea sau denuntul privind comiterea
sau pregatirea comiterii unei infractiuni poate
fi contestat, mai inti, in baza articolelor 298 si,
respectiv, 2991 din Codul de proceduri penala
in fata procurorului sau, dupa caz, in fata procu-
rorului ierarhic superior in termen de cincispre-
zece zile de la data la care s-a luat cunostinti de
act [8].

Potrivit art. 299/1 alin. (3) CPP, Plingerea
se adreseazd, in termen de 15 zile din momentul
efectudrii actiunii, inactiunii... Redactia acestui
text nu este reusitd, deoarece in interpretarea
gramaticald a acestuia rezultd ca termenul de 15
urmeazd a fi calculat din data efectuarii inactiunii,
sintagma care de fapt este lipsita de sens. De fapt,
contestarea inactiunilor poate fi realizats, atunci
cand petitionarul considerd ca procurorul ierar-
hic inferior se abtine ilegal de la realizarea unor
obligatii procesuale, de exemplu, omisiunea de a
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of the CPC shall alternatively establish the hierar-
chically superior prosecutor empowered with the
right to examine the complaint against actions,
inactions and acts performed or ordered by the
territorial prosecutor or the specialized prosecu-
tor, as well as their deputies, as the case may be:

General Prosecutor;

Deputies of the General Prosecutor;

Chief prosecutors of departments, offices
and services of the General Prosecutor’s Office.

The complaint against actions, inactions
and acts performed or ordered by the chief pros-
ecutors of departments, offices and services of the
General Prosecutor’s Office is examined by the
General Prosecutor or his deputies.

The deadline for filing the complaint
against the actions, inactions, acts and measures
ordered by the prosecutor conducting the crimi-
nal investigation or directly exercising the crimi-
nal investigation is 15 days from the moment of
the action, or since the contested procedural act
became known.

Therefore, the right to lodge an appeal can be
effectively exercised only from the date on which the
contested act is notified to the person [7].

The refusal of the criminal investigation
body to receive the complaint or denunciation
regarding the commission or preparation of the
commission of an offense may be challenged,
first on the basis of Articles 298 and 2991 of the
Criminal Procedure Code before the prosecutor
or, as the case may be, before the hierarchically
superior prosecutor within fifteen days from the
date on which the act became known [8].

According to Art.299/1 par. (3) of the
CPC, The complaint is addressed, within 15 days
from the moment of the action, inaction... The
wording of this text is not successful, because in
its grammatical interpretation it results that the
term of 15 is to be calculated from the date of in-
action, a phrase that is actually meaning]ess. As a
matter of fact, the appeal can be challenged when
the petitioner considers that the lower hierarchi-
cal prosecutor is illegally refraining from perform-
ing procedural obligations, for example, failure to
respond to requests and approaches. In this case,
the term for submitting the complaint is to be

Coom
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da raspuns la cereri si demersuri. In acest caz ter-
menul de depunere a plangerii urmeaza a fi calcu-
lat cuincepere de la data imediat urmatoare a zilei
in care s-a implinit termenul previzut in art.246
CPP.

In cazul in care plingerea a fost depusi la
procurorul care conduce sau exercita nemijlocit
urmarirea penald, acesta este obligat si o inainte-
ze, in termen de 48 de ore de la primirea ei, procu-
rorului ierarhic superior impreuna cu explicatiile
sale, atunci cAnd acestea sunt necesare.

Plangerea se examineazd de citre procu-
rorul ierarhic superior in termen de 15 zile si se
pronunti asupra admiterii sau respingerii prin or-
donanta.

In conformitate cu prevederile art. 53/1
alin. (2) lit. d) CPP, la exercitarea controlului
ierarhic in cadrul urmadririi penale procurorul ie-
rarhic superior anuleazi, total ori partial, modi-
ficd sau completeazd, prin ordonanti motivata,
in conditiile codului, actele procurorilor ierarhic
inferiori si ale ofiterilor de urmarire penala.

Potrivit art. 299/2 alin. (1) CPP, in cazuri-
le in care plangerea este admisd, procurorul ierar-
hic superior este in drept:

1) sa schimbe temeiul de drept al actului
procesual contestat;

2) sd anuleze sau sa modifice actul proce-
sual contestat ori unele elemente de fapt in baza
cdrora s-a dispus actul contestat.

In cazurile in care examinarea plangerii ina-
intate sau a cerintelor ridicate este de competenta
judecatorului de instructie, procurorul sau, dupa
caz, procurorul ierarhic superior, in termen de S
zile, trimite plangerea impreund cu materialele
respective de urmdrire penald la judecitorul de
instructie.

Ordonanta prin care procurorul ierarhic
superior a solutionat plingerea poate fi contestata
la judecatorul de instructie.

Concluzii si recomandari: Examinarea
plangerilor de catre procuror, ciruia i se pot adre-
sa nu numai invinuitul, aparitorul §i partea va-
tamata, dar si alte persoane care pretind ci le-au
fost lezate drepturile, constituie o formi impor-
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calculated starting from the immediately follow-
ing date of the day on which the term provided in
Art.246 of the CPC was fulfilled.

If the complaint has been submitted to the
prosecutor who conducts or directly exercises the
criminal investigation, he is obliged to submit it,
within 48 hours of receiving it, to the hierarchi-
cally superior prosecutor together with his expla-
nations, if necessary.

The complaint is examined by the hierarchi-
cally superior prosecutor within 15 days and is de-
cided on the admission or rejection by ordinance.

In accordance with the provisions of
Art.53/1 par. (2) letter d) of the CPC, when exer-
cising the hierarchical control within the criminal
investigation, the hierarchically superior prosecu-
tor annuls, totally or partially, modifies or com-
pletes, by motivated ordinance, under the con-
ditions of the code, the acts of the hierarchically
inferior prosecutors and of the criminal investiga-
tion officers.

According to Art.292/2 par.(1) of the
CPC, in cases when the complaint is admitted,
the hierarchically superior prosecutor is entitled:

1) to change the legal basis of the contested
procedural act;

2) to annul or amend the contested proce-
dural act or some elements of the fact on the basis
of which the contested act was ordered.

In cases where the examination of the sub-
mitted complaint or the high requirements is with-
in the competence of the investigating judge, the
prosecutor or, as the case may be, the hierarchically
superior prosecutor, within S days, sends the com-
plaint together with the respective criminal investi-
gation materials to the investigating judge.

The ordinance by which the hierarchically
superior prosecutor solved the compliant can be
challenged at the investigating judge.

Conclusions and recommendations:
The examination of complaints by the prosecu-
tor, which can be addressed not only by the ac-
cused, the defense counsel and the injured party,
but also by other persons who claim that their
rights have been violated, is an important form of
control for detecting and preventing violations of
law and errors committed by the criminal investi-



tantd de control pentru depistarea i prevenirea
incalcirilor de legislatie si a erorilor comise de
organele de urmirire penali si cele care exercitd
activitatea operativa de investigatii.

Cuvantul plangere indicat in art. 265 CPP
are semnificatia unei modalitéti de sesizare in ve-
derea initierii procesului penal. Acest cuvant are
alt sens in cazurile indicate in art. 298,299, 299/1
CPP - act de dezacord si contestare a actiunilor/
inactiunilor ofiterului de urmarire penald sau ale
procurorului, care demareaza procedura de verifi-
care a legalitatii la etapa prejudiciara a procesului
in fata procurorului sau a procurorului ierarhic
superior. Pentru evitarea acestei imprecizii legis-
lative propunem utilizarea de citre legislator a
termenului contestatie in contextul art. art. 298,
299,299/1 CPP.

Desi art. 298 CPP nu prevede in mod ex-
pres, dar dreptul la contestare in acest sens il are
si victima in virtutea prevederilor art.58 alin.(1),
alin.(3) pct4), 6), 10), 12), alin.(4), (8) si (10)
CPP. Pentru claritate consideram oportun ca in
articolul 298 alin. (1) CPP si fie inclus si cuvantul
victima.

In practica controlului judiciar al urmaririi
penale uneori sunt interpretate eronat prevederi-
le art. 299 51 299/1 CPP, considerandu-se in mod
eronat ca plangerea poate fi adresata judecitoru-
lui de instructie numai dupa contestarea actiu-
nilor sau actelor de urmirire penald in 2 niveluri
ierarhice ale procuraturii. Cu alte cuvinte, plan-
gerea este declarata inadmisibild dacd petentul
nu a atacat actiunea sau inactiunea ofiterului de
urmarire penala in fata procurorului conducator
al urmaririi penale si ulterior in fata procurorului
ierarhic superior. O atare abordare este gresitd in
opinia noastra, deoarece impune o povara excesi-
v pentru partile in proces si conduce de cele mai
multe ori la tergiversarea urmaririi penale.
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gation bodies and those exercising the operative
activity of investigations.

The word complaint indicated in Art. 265
of the CPC has the significance of a way of notifi-
cation in order to initiate the criminal process. This
word has another meaning in the cases indicated in
Art.298,299,299/1 of the CPC - an act of disagree-
ment and contestation of the actions/inactions of
the criminal investigation officer or the prosecutor,
which starts the procedure of verifying the legality at
the prejudicial stage of the trial before the prosecu-
tor or the hjerarchically superior prosecutor. In or-
der to avoid this legislative inaccuracy, we propose
to use by the legislator of the term appeal in the con-
text of Art. 298,299, 299/1 of the CPC.

Although Art. 298 of the CPC does not
expressly provide, but the victim has the right to
appeal in this respect by virtue of the provisions
of Art.58 par.(1), par.(3) points 4), 6), 10), 12),
par.(4), (8) and (10) of the CPC. For the sake of
clarity, we consider it appropriate to include the
word victim in Article 298 par.(1) of the CPC.

In the practice of judicial control of crimi-
nal prosecution, the provisions of Art.299 and
299/1 of the CPC are sometimes misinterpreted,
erroneously considering that the complaint can
be addressed to the investigation judge only after
contesting the actions or acts of criminal prosecu-
tion in 2 hierarchical levels of the prosecutor’s of-
fice. In other words, the complaint is declared in-
admissible if the petitioner has not challenged the
action or inaction of the criminal investigation
officer before the prosecutor leading the criminal
investigation and subsequently before the hierar-
chically superior prosecutor. Such an approach is
wrong in our opinion, because it imposes an ex-
cessive burden on the parties to the process and
often leads to delays in the prosecution.
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Studiul reprezintd o analizd a fenomenului de mer-
cenariat prin prisma implicdrii in activitatea respecti-
v a cetdtenilor Republicii Moldova. In acest sens este
remarcat cd activitatea mercenarilor reprezintd un
Jfenomen social-periculos, efectele cirui au o influentdi
considerabild asupra securitdtii nationale, generind
tendinte de instabilitate inclusiv pe palierul prevenirii
si combaterii terorismului si altor manifestdri violente
ale extremismului.

In cadrul cercetirii sunt analizate cauzele principale
ce determind unii cetdteni ai Republicii Moldova la ac-
ceptarea propunerii de a fi inrolati in randurile structu-
rilor militarizate neconstitutionale pentru participarea
in teatrele de conflicte militare din estul Ucrainei, dar si
in alte zone de conflicte militare de pe mapamond.

De asemenea, investigatia efectuatd ne-a permis sd
constatdm cd problematica activitdtii mercenarilor mol-
doveni este actuald in prezent si necesitd o atentie a orga-
nelor de aplicare a legii in procesul valorificdrii riscurilor
de naturd extremistd in adresa securitdtii statului.

Cuvinte-cheie: mercenar, activitatea mercenari-
lor, securitatea nationald, risc cu caracter extremist-
terorist, conflict armat.

The study represents an analysis of the mercenary
phenomenon in terms of involvement in the respective
activity of the citizens of the Republic of Moldova.
In this regard, it is noted that the activity of merce-
naries is a social-dangerous phenomenon, the effects
of which have a considerable influence on national
security, generating trends of instability including in
the prevention and combating of terrorism and other
violent manifestations of extremism.

The research analyzes the main causes that de-
termine some citizens of the Republic of Moldova to
accept the proposal to be enrolled in unconstitutional
militarized structures for participation in theatres of
military conflict in eastern Ukraine, but also in other
areas of military conflict around the world.

Also, the investigation allowed us to ascertain that
the issue of the activity of the Moldovan mercenaries
is currently actual and requires the attention of law
enforcement agencies in the process of capitalizing on
extremist risks to state security.

Keywords: mercenary, activity of mercenaries,
national security, extremist-terrorist risk, military
conflict.

Introducere. Activitatea mercenarilor ca fe-
nomen social-periculos este cunoscut comunitétii
internationale incepind cu perioada anticd, dez-
voltandu-se §i cipatind o forma complexi si com-
plicatd pana in perioada contemporana.

Potrivit cercetitorului G. Alibaeva, odati
cu inceputul epocii moderne, care s-a manifes-
tat, inclusiv, prin formarea statelor nationale, s-a
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Introduction. The activity of mercenaries
as a social-dangerous phenomenon is known to
the international community since the ancient
period, developing and acquiring a complex and
complicated form until the contemporary period.

According to the researcher G. Alibaeva,
with the beginning of the modern era, which ma-
nifested itself, including the formation of nation-
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constituit §i o legatura directd intre conceptul
de suveranitate de stat si definitia rizboiului [1].
Aceasta conexiune a obtinut o forma clasica in
definitia lui Karl Clausewitz, potrivit caruia ,riz-
boiul este o continuare a politicii” [2, p.16]. De
acum inainte razboiul a devenit un monopol al
statului. Numai statul avea dreptul si declare riz-
boi si sa-1 ducd cu o armata regulata. Totodata, in
calitate de rival al sdu nu putea fi decit un alt stat
si armata acestuia. Actiunile militare care nu se
incadreazd in aceastd definitie, in consecinti, nu
pot fi clasificate ca razboi. Pentru desemnarea lor
au fost utilizate alte definitii, cum ar fi ,,operatiune
antiterorista”, ,conflict de intensitate redusa” etc.
[3] Acest principiu a devenit, de asemenea, fun-
damental pentru dreptul international si a fost
consemnat in Conventia de la Geneva din 1864
[4], Conventia de la Haga din 1899 [S], precum
si in Conventia de la Haga privind legile si obice-
iurile de rizboi terestru din 1907 [6].

Dupa al Doilea Rizboi Mondial principiul
monopolului de stat asupra razboiului a fost con-
firmat in multe acte normative internationale.
Printre acestea se numdra articolul 2 din Carta
ONU [7], Acordul de la Niirnberg, Tratatul din
1998 cunoscut sub numele de Statutul Roman al
Curtii Penale Internationale, care cere jurisdictie
universala si distinge forma legala si ,ilegala” de
razboi, o serie de decizii ale Curtii Internationale
de Justitie [8], [9], [10] si altele.

Aparitia companiilor militare private si
cresterea importantei acestora in razboaiele mo-
derne au introdus necesitatea problematizarii aces-
tui fenomen, precum si incercarea incadririi lui in
zona definitiilor juridice adoptate anterior [11].

Statistica ultimelor decenii aratd o cregtere
considerabild, in intreaga lume, a numarului de
persoane angajate ca mercenari in diferite conflic-
te armate. Carezultat, urmarim multe fapte ilegale
comise de acestia pe diferite continente, in special
in America Centrald, tirile din Orientul Mijlociu,
Iraq, Afganistan, continentul african, fosta Iugos-
lavie, regiunea nord-caucaziand, Ucraina s.a.

Investigarea acestui fenomen de citre cer-
cetitorii G. Alibaeva [1, p. 249-250], K. Kudelko
(3], Z. Ebzeeva [ 12, p. 22], care abordeazi aceas-
ta problematica din perspectiva unei activitati cri-
minale desfasurate de cetiteni striini, evidentiazd

states, there was a direct link between the concept
of state sovereignty and the definition of war [1].
This connection took on a classic form in Karl
Clausewitz’s definition that “war is a continuation
of politics” [2, p.16]. From now on, the war beca-
me a state monopoly. Only the state had the right
to declare war and lead it with a regular army. At
the same time, its rival could only be another state
and its army. Military actions that do not fall wi-
thin this definition cannot therefore be classified
as war. Other definitions have been used to des-
ignate them, such as “anti-terrorist operation”,
“low-intensity conflict”, etc. [3] This principle
has also become fundamental to international law
and has been enshrined in the Geneva Conventi-
on of 1864 [4], the Hague Convention of 1899
[S], as well as in Hague Convention of 1907 on
the Laws and Habits of Land Warfare [6].

After the Second World War the principle
of the state monopoly on war was confirmed in
many international normative acts. These include
Article 2 of the UN Charter [7], the Nurnberg
Agreement, the Treaty of 1998 known as the Ro-
man Statute of the International Criminal Court,
which requires universal jurisdiction and distin-
guishes between the legal and “illegal” form of
war, a number of decisions of the International
Court of Justice [8], [9], [10] and others.

The appearance of private military com-
panies and their growing importance in modern
wars have introduced the need to problematize
this phenomenon, as well as to make an attempt
to place it in the area of previously adopted legal
definitions [11].

Statistics from recent decades show a con-
siderable increase in the number of people em-
ployed as mercenaries in various armed conflicts
worldwide. As a result we are pursuing many ille-
galacts committed by them on various continents,
especially in Central America, the countries of the
Middle East, Iraq, Afghanistan, the African conti-
nent, the former Yugoslavia, the North Caucasus
region, Ukraine, etc.

Investigation of this phenomenon by re-
searches G. Alibaeva [1, p.249-250], K. Kudelco
[3], Z. Ebzeeva [12, p.22], who approach this
issue from the perspective of a criminal activity
carried out by foreign citizens, highlights the in-



influenta acestui fenomen infractional asupra mai
multor domenii de functionare a comunititilor
umane atit in plan national, catsi cel international
(politic, economic, social etc.).

In acest context, la 22 decembrie 2003,
Adunarea Generald a Organizatiei Natiunilor Uni-
te (ONU), asigurand continuitatea implementarii
prevederilor Conventiei internationale impotriva
recrutirii, folosirii, finantérii si instruirii mercenari-
lor, a adoptat Rezolutia nr. 58/162", prin care soli-
citd statelor si desfasoare investigatii privind even-
tuala implicare a mercenarilor in toate cazurile de
comitere a infractiunilor si tragerea la raispundere
a persoanelor, vinovitia cirora a fost demonstrati,
precum si si examineze procedura extradarii aces-
tora la solicitare, in conformitate cu prevederile
legislatiei nationale si acordurile bilaterale sau mul-
tilaterale aplicabile in astfel de cazuri [13].

Legislatia penald nationali a Republicii Mol-
dova defineste mercenarul ca o persoand care acti-
veazd pe teritoriul unui stat implicat intr-un conflict
armat, in actiuni militare sau in alte actiuni violente
orientate spre rdsturnarea sau subminarea ordnduirii
constitutionale a acestuia ori violarea integritdtii lui
teritoriale in scopul primirii unei recompense materi-
ale, nefiind cetdtean al acestui stat, neavand domiciliu
permanent pe teritoriul acestuia i nefiind imputerni-
citd cu executarea unor obligatii oficiale [ 14].

Totodata, notiunea de ,activitatea mer-
cenarilor” se aplica in legislatia nationald facind
referinti la:

— participarea mercenarului intr-un con-
flict armat, la actiuni militare sau la alte actiuni vi-
olente orientate spre risturnarea sau subminarea
ordnduirii constitutionale ori violarea integritatii
teritoriale a statului;

— angajarea, instruirea, finantarea sau alta
asigurare a mercenarilor, precum si folosirea lor
intr-un conflict armat, in actiuni militare sau in
alte actiuni violente orientate spre risturnarea
sau subminarea oranduirii constitutionale ori vio-
larea integrititii teritoriale a statului [15].

Dupi cum a fost mentionat, problemati-
ca privind activitatea mercenarilor a inceput si
fie abordata cu o frecventd sporitd in ultimii ani.
Acest fapt rezulta din intensificarea in anumite
regiuni, indeosebi in Orientul Mijlociu si in spa-
tiul ex-sovietic, a actiunilor cu caracter extremist,
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fluence of this criminal phenomenon on several
areas of functioning of human communities both
nationally and internationally (political, economic,
social, etc.).

In this context, on December 22, 2003,
the United Nations (NU) General Assembly,
ensuring the continuity of the implementation
of the provisions of the International Conventi-
on against the Recruitment, Use, Financing and
Training of Mercenaries, adopted Resolution no.
58/162', by which requests from States to inves-
tigate the possible involvement of mercenaries
in all cases of criminal offenses and to prosecute
persons, the guilt of which has been established,
and to examine the procedure for their extraditi-
on upon request, in accordance with national law
and bilateral or multilateral agreements applica-
ble in such cases [13].

The national criminal legislation of the Re-
public of Moldova defines the mercenary as a
person who acts on the territory of a state involved
in an armed conflict, military action or other violent
actions aimed at overturning or undermining its con-
stitutional order or violating its territorial integrity
in order to receive a material reward, not being a ci-
tizen of that state, not having permanent domicile on
its territory and not being empowered with the exe-
cution of official obligations [ 14].

At the same time, the notion of “mercenary
activity” is used in national law by applying to:

— participation of the mercenary in an ar-
med conflict, in military actions or in other vi-
olent actions aimed at overthrowing or under-
mining the constitutional order or violating the
territorial integrity of the state;

— hiring, training, financing or other insu-
rance of mercenaries, as well as their use in an
armed conflict, military action or other violent
actions aimed at overthrowing or undermining
the constitutional order or violating the territorial
integrity of the state [15].

As mentioned, the issue of mercenary ac-
tivity has begun to be addressed more frequently
during the recent years. This results from the in-
tensification in certain regions, especially in the
Middle East and in the ex-Soviet space, of actions
of an extremist, terrorist or separatist nature, with
the use of mercenaries.
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terorist sau separatist, cu utilizarea mercenarilor.

Interesul pentru mercenariat se datoreaza
suprasolicitirii acestei practici dintr-o perspecti-
vd criminald, fiind utilizatd foarte activ pentru a
lupta impotriva guvernelor legitime.

Referindu-ne la tangentele activitatii mer-
cenarilor cu realitatile Republicii Moldova, obser-
vam cd pentru statul nostru amploarea semnifica-
tivd si dezvoltarea rapida a fenomenului dat din
ultimii ani este generatd in special de conflictul
militar din zonele Donetk si Luhansk ale regiunii
Donbas, Ucraina.

Astfel, evenimentele care au loc in zonele
mentionate in ultimii ani provoaca cetatenii mol-
doveni cu viziuni distorsionate despre situatia so-
cio-politica in statul vecin si ia decizia de inrolare
ca militanti in formatiunile militare ilegale din
Donbas.

Analizand sentintele de condamnare plasa-
te pe Portalul National al Instantelor de Judecata
al Ministerului Justitiei [ 16], constatim ci pentru
moment in statul nostru pentru activititi de mer-
cenariat au fost trasi la raspundere penala peste
20 de cetateni ai Republicii Moldova.

Un alt factor care provoaca persoanele la
implicarea in conflictul armat in calitate de mer-
cenari este instabilitatea platformei sociale de an-
gajare in cdmpul muncii a cetitenilor Republicii
Moldova pe teritoriul national. Aceasta activitate
este perceputd de viitorii mercenari ca o sursi de
castig al unor sume de bani mult mai atrigitoare,
in comparatie cu salariile legal obtinute la munca
in statul de origine, iar faptul ca o astfel de activi-
tate este ilegald conform legislatiei atat a Republi-
cii Moldova, cat si a Ucrainei este ignorat.

Studierea problemei in cauzi denoti ci in
mediul cetatenilor moldoveni existi un grad de
predispozitie pentru inrolarea in activitatea de
mercenariat, ca motiv servind atit factori de natura
economica si politica, cit si cei de naturd sociala.

In acest context nu putem omite si proble-
matica diferendului transnistrean, unde pe langa
structurile militare neconstitutionale ale ,ministe-
relor de forta ale r.m.n.”, activeaza si asa-numitul
»Regiment Graniceresc de Rezervi Independent
de Cazaci” cu efectivul de circa 1000-1500 de
combatanti [ 17], membrii ciruia pot efectua acti-
vitate subversiva impotriva securititii nationale a

The interest in mercenaries is due to the
overuse of this practice from a criminal perspecti-
ve, being used very actively to fight against legiti-
mate governments.

Referring to the tangents of the activity of
mercenaries with the realities of the Republic of
Moldova, we note that for our state the significant
scale and rapid development of the phenomenon
in recent years is generated mainly by the military
conflict in Donetsk and Luhansk areas of Donbas
region, Ukraine.

Thus, the events taking place in the areas
mentioned in recent years provoke Moldovan ci-
tizens with distorted views about the socio-politi-
cal situation in the neighboring state, to make the
decision to enlist as militants in the illegal military
formations in Donbas.

Analyzing the convictions placed on the
National Portal of Courts of the Ministry of Jus-
tice [16], we ascertain that at present more than
20 citizens of the Republic of Moldova have been
prosecuted for mercenary activities in our state.

Another factor that causes people to get in-
volved in the armed conflict is the instability of
the social platform for employment of the citizens
of the Republic of Moldova on the national terri-
tory. This activity is perceived by future mercena-
ries as a source of earning much more attractive
sums of money, compared to the salaries legally
obtained at work in the state of origin, and the
fact that such activity is illegal under the legisla-
tion of both the Republic of Moldova, as well as
Ukraine is ignored.

The study of the problem in question shows
that in the environment of Moldovan citizens
there is a degree of predisposition for enrollment
in the mercenary activity, as a reason serving both
economic and political factors and those of a so-
cial nature.

In this context, we cannot omit the issue
of the Transnistrian dispute, where in addition
to the unconstitutional military structures of the
“MNR force ministries”, the so-called “Indepen-
dent Cossack Border Reserve Regiment” with
about 1000-1500 fighters also operates [17],
whose members may carry out subversive activity
against the national security of the Republic of
Moldova.



Republicii Moldova.

Actualmente, de citre organele de ocrotire a
normelor de drept din Republica Moldova au fost
identificati si documentati mai multi cetiteni mol-
doveni, implicati nemijlocit sau tangential in acti-
vitatea de mercenariat in teatrele de operatiuni mi-
litare din Ucraina si Republica Araba Siriand [18].

Odatid cu escaladarea conflictului militar
din Ucraina si tendintele de alimentare a grupuri-
lor militante separatiste din regiunea estici cu noi
insurgenti, au fost constatate cazuri de mercenariat
cu implicarea cetitenilor Republicii Moldova [19].

Tendintele de dezvoltare a acestui feno-
men aratd cresterea potentialului pericol pentru
securitatea nationald a Republicii Moldova la re-
venirea acestora pe teritoriul national [20].

Concomitent, in asemenea cazuri nu pu-
tem exclude o posibila dezvoltare a ideologiei ex-
tremist-teroriste la mercenarii reintorsi in statul
de origine, conturate sub influenta fenomenului
activititii de mercenariat.

In acelasi context, putem estima ci fostii
mercenari ar putea fi mai usor predispusi sa acti-
veze in componenta grupdrilor infractionale, unde
pot aplica cu iscusintd deprinderile cipitate in tea-
trele de operatiuni din zonele de conflict armat.

Mai mult, aceste persoane prezintd interes
si pentru migcarile politizate coordonate de struc-
turile subversive din striinitate, care eventual ii
pot utiliza in timpul unor masuri cu caracter po-
litic, in timpul protestelor in calitate de grupuri
de soc (formarea grupurilor diversionist-teroriste).
In astfel de situatii se urmireste implicarea aces-
tor persoane in procedee de ,rizboi hibrid”, care
include elemente netraditionale de desfasurare a
activititii de razboi.

In acest context, o problema semnificativa
constituie transnationalizarea gruparilor teroris-
te, care deseori utilizeazd serviciile mercenarilor
din alte tari, reprezentanti ai diverselor grupuri
etnice, pentru implicarea acestora in diferite
activitati teroriste.

Referindu-ne la elemente de risc cu tenta
teroristd pe care le prezintd persoanele reintoarse
din zonele de lupta (a.n. ,returnees”), putem scoa-
te in evidentd urmatoarele.

Mercenarii care au participat in activitati
de luptd, au depdsit bariera psihologici privind
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Currently, the Moldovan law enforcement
bodies have identified and documented several
Moldovan citizens, directly or tangentially in-
volved in the mercenary activity in the theatres
of military operations in Ukraine and the Syrian
Arab Republic [18].

With the escalation of the military conflict
in Ukraine and the tendencies to complete the se-
paratist militant groups in the eastern region with
new insurgents, cases of mercenary were found
with the involvement of the citizens of the Repu-
blic of Moldova [19].

The development tendencies of this pheno-
menon show the increase of the potential danger
for the national security of the Republic of Mol-
dova during their return on the national territory
[20].

At the same time, in such cases we cannot
exclude a possible development of the extremist-
terrorist ideology in the mercenaries returned to
the state of origin, outlined under the influence of
the phenomenon of mercenary activity.

In the same context, we can estimate that
former mercenaries could be more easily predis-
posed to work in criminal groups, where they can
efficiently apply the skills acquired in the theatres
of operations in areas of armed conflict.

Moreover, these people are also interes-
ted in the politicized movements coordinated by
subversive structures abroad, which may eventu-
ally use them during political measures, during
protests as shock groups (formation of diversio-
nary-terrorist groups). In such situations, the in-
volvement of these persons in “hybrid warfare”
procedures is pursued, which includes non-tradi-
tional elements of conducting war activity.

In this context, a significant problem is the
trans-nationalization of terrorist groups, whi-
ch often use the services of mercenaries from
other countries, representatives of various ethnic
groups, to involve them in different terrorist ac-
tivities.

Referring to terrorist elements of risk
presented by returnees, we can highlight the
tollowing.

Mercenaries who have participated in
combat activities, have overcome the psychologi-
cal barrier to the deprivation of life of others and
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privarea de viati a altor persoane si o pot aplica la
comandai contra unor remunerari financiare, fara
a avea remuscdri sau regrete pentru fapta comisa.
Acesti indivizi au trait schimbari psihice care le-au
modificat viziunile privind existenta in societate.
Totodatd, ei au obtinut capacititi de méanuire a
armelor de foc in conditii reale de luptd, deve-
nind astfel subiecti de interes pentru recrutorii de
mercenari sau grupari criminale. Propuneri de a
se aldtura unor structuri criminale sau militarizate
devin atractive si din cauza unor dificultiti de a
se regasi in viata cotidiand pasnicd dupa reveni-
rea din teatrele de lupti. In acelasi context, din
cauza modificarii viziunilor social-politice, ei sunt
predispusi psihologic sa promoveze ideologia
destructiva separatistd sau extremist-terorista.
Inci un factor pe care il determinim impor-
tant este ci pentru recrutorii organizatiilor teroriste
internationale mercenarii prezinta interes primor-
dial ca luptatori deja formati si instruiti. Ei pot fi
radicalizati si transportati in teatrele de operatiuni
din Orientul Mijlociu sau alte tiri expuse riscurilor
de natura teroristd de pe mapamond, ori, in caz de
necesitate, pot fi implicati in comiterea actelor te-
roriste pe teritoriul Republicii Moldova.
Concluzii.
experientd de luptitor profesionist acumulata
de un mercenar, reprezinta un risc sporit de se-

Activitatea desfisurati si

curitate nationala la revenirea acestuia in tard de
origine. Acest fapt genereaza inclusiv agravarea
situatiei criminogene atat in Republica Moldova,
cat gi in regiune.

Asttfel, predispunerea fostilor mercenari ci-
tre activitatea criminald sau pentru cautarea altor
focare de conflicte militare unde si-ar putea aplica
abilititile obtinute in teatrele de operatiuni mi-
litare, la fel, creeaza riscuri pentru securitatea de
stat.

In alti ordine de idei, luAnd in considerare
tendintele de aplicare ale aga-numitor ,metode
ale razboiului hibrid”, se atestd dezvoltarea mer-
cenariatului ca un fenomen criminal cu elemente
extremist-teroriste, depisind limitele incadri-
rii juridice ale infractiunii in cauza. Reiesind din
aceste aspecte, putem constata ca in unele situatii
cu participarea mercenarilor, actiunile acestora
pot fi calificate juridic ca infractiuni cu caracter
extremist-terorist.
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can apply it according to the order against finan-
cial remuneration, without remorse or regrets for
the deed committed. These individuals experien-
ced psychic modifications that changed their visi-
ons of existence in the society. At the same time,
they have acquired the ability to handle firearms
in real fighting conditions, thus becoming sub-
jects of interest for recruiters of mercenaries or
criminal groups. Proposals to join criminal or mi-
litarized structures also become attractive due to
difficulties in finding themselves in peaceful dai-
ly life after returning from battle theatres. In the
same context, due to the change in socio-political
views, they are psychologically supposed to pro-
mote destructive separatist or extremist-terrorist
ideology.

Another important factor is that mercena-
ries are of primary interest to recruiters of inter-
national terrorist organizations as already trained
and formed fighters. They may be radicalized and
transported to the theatres of operations in the
Middle East or other countries exposed to terro-
rist risks around the world, or, if necessary, may
be involved in committing terrorist acts on the
territory of the Republic of Moldova.

Conclusions. The activity carried out and
the experience of a professional fighter accumu-
lated by a mercenary represents an increased risk
for national security upon his return to the coun-
try of origin. This fact also generates the aggra-
vation of the criminogenic situation both in the
Republic of Moldova and in the region.

Thus, the predisposition of former merce-
naries to criminal activity or to look for the hot-
beds of military conflict where they could apply
their skills obtained in the theatres of military
operations, also creates risks for state security.

In other words, taking into account the
application trends of the so-called “hybrid war-
fare methods”, the development of mercenarism
is attested as a criminal phenomenon with extre-
mist-terrorist elements, exceeding the limits of
the legal classification of the crime in question.
Based on these aspects, we can see that in some
situations with the participation of mercenaries,
their actions can be legally qualified as extremist-
terrorist crimes.

Currently, mercenaries are one of the cate-



Actualmente, mercenarii constituie una din
categoriile participantilor in formatiunile arma-
te ilegale cu caracteristici criminologice proprii,
exprimate atat prin specificul intern de dezvolta-
re a unui stat (pe teritoriul cdrui ori se desfdsoard
conflictul militar, ori se reintorc mercenarii din zo-
nele de conflict), cat si de factorii transnationali,
conditionate de propaganda activd a gruparilor
nationalist-extremiste sau teroriste privind alatu-
rarea noilor ideologii, confesiuni, aspiratii politice
sau curente religioase radicale.

In conditiile expuse exista riscuri reale de
yrecalificare” a fostului mercenar in actualul tero-
rist cu viziuni distructive si tendinte de a castiga
venituri din participarea la activitati teroriste.
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gories of participants in illegal armed formations
with their own criminological characteristics, ex-
pressed both by the specific internal development
of a state (on whose territory either the military con-
flict takes place or the mercenaries from the conflict
zones return), as well as by transnational factors,
conditioned by the active propaganda of nationa-
list-extremist or terrorist groups regarding the joi-
ning of new ideologies, denominations, political
aspirations or radical religious currents.

Under the conditions set out, there are
real risks of “retraining” the former mercenary in
the current terrorist with destructive visions and
tendencies to earn income from participation in
terrorist activities.
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Cmamovs nocesuena cnopuvim sonpocam eeede-
Hus uncmumyma o0Aunumens 6 Yxpaune. Ommere-
HO, 4Mo0 00HUM U3 cpedcme npeodoseHus Koppynyuu
6 YKkpaune 00A3KH0 cmamp 0co3HaHUe 2paic0anamu
803MOIKHOCIU COO0WAMb 6 AHMUKOPPYNUUOHHDIE
0p2anvL 0 KOPPYNYUOHHBIX DeliCBULX HUHOBEHUKOB.
Ommeuen pad nedocmamxos 6 paxypce 6HeceHus
usmenenuii 3axonom Yxpaunot <0 sénecenuu usme-
nenuii 6 3axon Ykpaunvt « 0 npedomepauenuu Kop-
pynyuu> 6 omuoueHuu ob6Auxumeneii Koppynyuu,
npeodAosceHbl NyMu peteH s HEKOMOPBIX U3 HUX.

KaroueBbre caOBa: Koppynyus, Koppynyuonuoe
npasonapyuwenue, npomuseodeiicmeue Koppynyuu,
06AuMUMEAD, Y20A08HAS OMEEMCINBEHHOCTb.

<
This article is concerning on disputable issues of
whistleblower institute introduction in Ukraine. It has
been stressed that citizens’ acquaintance of possibility
to report officials’ corruption activity to anti-corrup-
tion bodies of power should become one of measures to
overcome corruption in Ukraine. Certain drawbacks
in whistleblowers’ activity regulation stipulated by
the Law of Ukraine «On amendments to the Law of
Ukraine «On corruption counteraction> have been
specified, ways to remediate them have been offered.

Keywords: corruption, corruption offense, crime
counteraction, whistleblower, criminal responsibility.

ITocranoBka npo6aemsr. [Ipo6aemsl, cBs-
3aHHBIE C TAKUM OIIACHBIM OOIIIeCTBEHHBIM PpeHOMe-
HOM KaK KOPPYIILIVSL, UMEIOT IIOUCTHHE TAOOAABHBIN
Xapaxrep. DTHM [TO30PHBIM COLIMAABHBIM SIBACHHEM
Ha COBpPEMEHHOM JTalle pa3BUTH O0IecTBa mopa-
KeHBI B TOM MAM MHOW CTETIeHH BCe CTPAHBI MHPA.
He siBasteTcst mckaloueHreM, K GOABIIOMY COXXaAe-
HUIO, U YKpauHa. Boaee Toro, B Hamreit cTpane aTa
poOAeMa CETOAHS CTAHOBUTCS BCe OCTpee.

Kax CBHAETEABCTBYIOT AQHHbBIE MEXAY-
HapOAHOM
mu 1o 6opwrbe ¢ koppymuueit Transparency
International, B IIOCA€AHHE TOABI YKpaHHa B

HeHPaBHTeAbCTBeHHOfI OopraHusa-

MEXAYHAPOAHOM peHTHHre 3aHuMasa: B 2018
roay 120 mecro u3 180 rocyaapcrs, 2017 — 130
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Problem statement. Problems related
to such a dangerous social phenomenon as cor-
ruption have become truly global. All countries
of the world - to the lesser or higher extent — are
influenced by this disgraceful social phenomenon
at the present stage of development. Unfortu-
nately, Ukraine is not an exception. Moreover, in
our country this “virus” is spreading even more
acutely today.

According to the data of the international
non-governmental organization for the fight
against corruption, Transparency International,
in recent years Ukraine has been ranked inter-
nationally at the following positions: in 2018 -
120th place out of 180 countries, 2017 — 130th
place out 0f 180,2016 — 130th place out of 168, in
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mecro u3 180,2016 — 130 mecTo u3 168,82015 -
130 mecro u3 168, 2014 — 142 mecro u3 175. ITo
uroram ke 2019 ropa Hame rocypapcTBo noreps-
AO 6AAABI B pEHTHHTE BOCIPHSATUS KOPPYIILUH IO
cpaBHeHuI0 ¢ 2018 ropooM M BEpHYAOCH Ha ypo-
Benb 2017 roaa, 3auss 126 mecro us 180.

2015 - 130th place out of 168, 2014 — 142 place
out of 175. At the end of 2019, our state lowered
its position in the corruption perception rating
compared to 2018 and returned to the level of
2017, taking 126th place out of 180.

One of the means of corruption overcom-

UKRAINE AND NEIGHBORS
Corruption Perceptions Index 2019

Among its neighbors, Ukraine is ahead of
Russia, which maintains its position (28
points, rank 137). Out of the remaining
neighbors, Poland is the expected leader
with 58 points [rank 41), followed by Slo-
vakia (50 points, rank 59). Belarus gained
1 point and now ranks 66th with 45
points.

Some of our neighbors have lost points

this year: Romania lost 3 points, Hungary
— 2 points, and Moldova — 1 point.

e 3 TRANSPARENCY
| INTERNATIONAL

UKRAINE

30,5

OAHUM 13 CPEACTB PEOAOACHHS KOPPYIILIMU
B YKpauHe AOAKHO CTaTb TBEPAOE OCO3HAHHE IPaXK-
AQHAMH CBOEH BO3MOXKHOCTH BAHSITH He TOABKO Ha
COCTOSIHVE KOPPYIILIIY, HO 1 Ha 60pb0y ¢ Helt, c000-
Ijas1 B AHTUKOPPYIILJMOHHbIE OPIaHbI O KOPPYIILIAOH-
HBIX ASFICTBISIX YMHOBHUKOB. BHeApeHIte ToA06HOTO
TIOAOXKUTEABHOTO MEXAYHAPOAHOTO OIIbITA B YKpa-
HHEe CTaAO OBI CYIIECTBEHHBIM CABHIOM B AYHIIIYIO
CTOPOHY, TTOCKOABKY HEOOXOAUMOI COCTABASIOILIIEH
MexaHH3Ma obecrtedeHnst 60pbObI ¢ KOppyIMert 3a
TPAHMULIeI SIBASIETCSI HHCTHTYT OOAUMHTEACTL.

XapaKTepUCTHKA ITOHSITUS «OOAMIHTEAD>
6biaa TpeaMeTOM HcCAepOBaHuit B. Benepuxa,
B. I'sosperikoro, 3. 3arunen, A. Kocrenko, B.
ITaucky, B. Ilyspiproro, H. fnxusa u T.5. Bmecre
C TeM CAEAyeT OTMETHUTS, 4To pemnenueMm Koxcru-
TyrmonHoro Cyaa Yipaunst ot 27 okrsiopst 2020

Pucynox 1. Hudexc socnpusmus Koppynuyuu 6 YKkpaune
Figure 1. Corruption Perception Index in Ukraine'

ing in Ukraine should be a firm citizens’ recog-
nition of their ability to influence not only the
state of corruption, but also the fight against it,
informing anti-corruption bodies about the cor-
rupt actions of officials. The introduction of such
a positive international experience in Ukraine
would become a significant positive change since
the concept of whistleblowers is a necessary com-
ponent of the mechanism for ensuring the fight
against corruption abroad.
Characteristics of the word «whistle-
blower> have been studied by such scholars as V.
Benedik, V. Hvozdetskyi, Z. Zahynei, A. Kosten-
ko, V. Plyska, V. Puzyrnyi, I. Yatskiv etc. At the
same time it should be noted that the decision of
the Constitutional Court of Ukraine dated from

'THAEKC CITPMMHATTS KOPVYIILIi-2019. URL: https:/ti-ukraine.org/research/indeks-spryjnyattya-koruptsi

yi-2019
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roaa N013-3/2020 «ITo AeAy 0 KOHCTUTYLIHOHHOM
IIPEACTaBACHHUH 47 HApOAHBIX ACITYTaTOB Y KPAaUHbI
o coorserctsun Koncrurynuu Yxpaunb (KOH-
CTHTYIMOHHOCTH) OTAEABHBIX MTOAOXKEHHH 3aKo-
Ha Ykpaussl «O IpeAynpesxAeHUH KOPPYIILUK>,
YroAoBHOTO KOA€KCa YKpauHBI» OTAEAbHbIE IIO-
AokeHHs 3akoHa YKpauHbl «O mpeAynpeskAeHun
KOPPYILIUM> IPU3HAHBI HECOOTBETCTBYIOIHMH
Koncrurynuu Ykpaunbl  (HeKOHCTUTYLIMOHHBI-
MH), 9TO CTABUT TIOA YTPO3Y BCIO CHCTEMY TPOTH-
BOAEMCTBHA KOPPYILIUM B YKpaHHe.

W cxopst U3 BBIIIEU3AOKEHHOTO, [[EAb CTAThU
— M3y4YeHHe IPaBOBOTO PEryAMPOBAHMS HHCTUTYTA
06AmduTeAs B YKparHe U $OPMUPOBAHHE IIPEAAO-
>KEHHH IO HAITPABACHHIO €T0 COBEPIIeHCTBOBAHILL

H3ArokeHHEe OCHOBHOTO MaTepHaAa.
Coraaco cr. 33 Komsenrmmu OOH npotus
koppynuu 2003 ropa (1], KOTOpYIO YKpaHuHa
parudummponasa B 2006 roay, Kaxaoe rocyaap-
CTBO-yYaCTHHK PacCMAaTpPHBAaeT BO3MOXHOCTb
BKAIOYEHHUS B CBOIO BHYTPEHHIOIO IIPAaBOBYIO CH-
CTeMY HaAAEKAINUX Mep AAsL 0OecIiedeH s 3alu-
ThI AIOOBIX AHI], AOOPOCOBECTHO U HA Pa3yMHBIX
OCHOBAHHSIX COOOIAIONINX KOMIIETEHTHBIM Opra-
HaM O AIOOBIX paKTaX, CBSI3AHHBIX C IIPECTYIIACHH-
SIMH, TIPU3HAHHBIMHU TaKOBBIMHU B COOTBETCTBHH C
Hacrosmein Konsennueii, ot A1060ro HeCIIpaBeA-
auBoro obpamenwus (spiaes. — A.C.IT, MAA.).

B cratpe 9 KoHBeHIIM O IPasKAQHCKOH OT-
BETCTBEHHOCTH 33 KOPPYIILIHIO, PATUQHIMPOBAHHOM
Yxpaune B 2005 roay [2], yKa3aHo, 4To Kaxpasa Cro-
POHA IIpeAyCMaTpHUBaeT B CBOEM BHYTPEHHEM ITpaBe
HaAAEXKANIYIO 3alUTy OT Ar000I1 HEOIIPaBAAHHOM
MepBbI CAY>KAII[HX, KOTOPbIe UMEIOT Cepbe3HbIe OCHO-
BaHIIS [TOAO3PEBATh HAAMYIE KOPPYIILIF U AOOPOCO-
BECTHO COOOIIAIOT O CBOEM ITOAO3PEHNH KOMITETEHT-
HBIM AvIIaM uAM BAaacTsM (Boipea. — A.C.IT, MAALA.).

Taxum 006pa3oM, TOAOXKEHHS BbIIIeyKA3aH-
HBIX ME3KAYHAPOAHO-TIPaBOBBIX AKTOB ITOCTYAUPY-
IOT 3AIUTY OOAMYUTEAEN B KauyeCTBe HeIlpeMeH-
HOJ COCTABASIFOIei 6OPbOBI C TAKUM HeTaTUBHBIM
00111eCTBEHHBIM SIBACHHEM KaK KOPPYIILIUSL.

B pasBuThIX cTpaHax yeAOBeKa, KOTOPBIA
0bHapoAyeT 00IjeCTBEHHO 3HAYUMYIO HHPOpPMa-
IIMIO0, HA3BIBAIOT 0OAMuUMTeAeM (OT aHTAHICKOTO
caoBa «whistleblower> ), uan uapopmaropom. B
YxpauHe OTHOIIEHHUE B 00IIECTBE K OOAMYIUTEASIM
KOPPYIILMH IPEHMYLIeCTBEHHO SBASIETCS Hera-
THBHBIM, 4 KYABTYpPa pa3do0AaueHHUsI KOPPYIIIHOH-
HBIX AeHICTBHI TOABKO 3aposkpaeTca. 0. Banpunk
OTMeYaeT BAKHOCTb TOHUMAHUS TOTO, YTO 00AH-
YUTEAb — 9TO He «CTyKau» HAM AOHOCYMK. O6-
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October 27, 2020 “On the case of the constitu-
tional petition of 47 people’s deputies of Ukraine
on the compliance of certain provisions of the
Law of Ukraine “On the Prevention of Corrup-
tion”, Criminal Code of Ukraine with the Consti-
tution of Ukraine (constitutionality)” recognized
certain provisions of the Law of Ukraine “On the
Prevention of Corruption “as inconsistent with
the Constitution of Ukraine (unconstitutional),
thus jeopardizing the entire system of corruption
combating in Ukraine.

Based on the abovementioned, the aim of
the article is to study the legal regulation of the
whistleblower’s concept in Ukraine and formu-
late improvement proposals.

Presentation of the main material. Ac-
cording to Art. 33 of the UN Convention against
Corruption (2003) [1], ratified by Ukraine in
2006, each State Party shall consider incorpo-
rating into its domestic legal system appropriate
measures to provide protection against any un-
justified treatment for any person who reports in
good faith and on reasonable grounds to the com-
petent authorities any facts concerning offences
established in accordance with this Convention.

Article 9 of Civil Law Convention on Cor-
ruption (1999) ratified by Ukraine in 2005 [2]
states that each Party shall provide in its internal
law for appropriate protection against any unjus-
tified sanction for employees who have reason-
able grounds to suspect corruption and who re-
port in good faith their suspicion to responsible
persons or authorities .

Thus, the provisions of the abovemen-
tioned international legal acts postulate the pro-
tection of whistleblowers as an indispensable
component of the fight against such a negative
social phenomenon as corruption.

In developed countries any person dis-
closing socially significant information is called a
whistleblower (originates from English) or an in-
formant. In Ukraine public attitude towards cor-
ruption whistleblowers is predominantly nega-
tive and the culture of exposing corrupt practices
is currently evolving. Y. Vanchik notes the impor-
tance of understanding that the whistleblower is
not a snitcher or an informer. A whistleblower is a
person who voluntarily and in good faith reports
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AMMUTEAb — 9TO AHIIO, KOTOPOe AOOPOCOBECTHO
CO00IaeT 0 KOPPYIIMOHHBIX MAM CBSI3AHHBIX C
Koppymuuein mpaBoHapymenuit. O6AmdanTeseMm
MOJXXeT OBITh AI0OO€ AMIIO, KOTOPOMY CTaAO H3-
BeCTHO O $aKTax HapyIeHUH aHTUKOPPYIIINOH-
HOTO 3aKOHOAATeAbCTBa [3].

BepxoBnas Papa Ykpaumnel 14 oxrsabps
2014 ropa mpHHsAAQ IMAKeT aHTUKOPPYIIIMOHHBIX
3aKOHOB, OCHOBHbIM 13 KOTOPBIX Ob1A 3aKOH YKpa-
uHbl «O IpeAOTBpaIeHHU KOPPYILIUI>, COAEP-
xamuit paspea VIII «3amumra obamuureseii>»
M BKAIOYAOIIHI TOABKO CT. 53. B ee 4. 1 paercs
ONpeACACHUE AAHHOTO IOHSATHSA: <«AHMIJO, OKa-
3pIBaeT TIOMOIIb B IPEAOTBPAIEHUHU U IPOTUBO-
AeiicTBrm KoppyTmy (06AMYUTeAD) — AMIIO, IPH
HAAMYUKM OOOCHOBAaHHOTO YOEXAEHUs, 4TO HH-
popManus SIBASIETCSI AOCTOBEpPHOI1, coobmarolee
O HapylIeHWH TPeOOBAHMI HACTOSIEro 3aKoHa
ApPyruM AuriomM>. TakuM obpasoM, o0b6si3aTeAb-
HbBIM TIPU3HAKOM OOAMYUTEAS SIBASIETCS HAAMYHE
000CHOBAaHHOTO YOeXAeHUs, YTO HHPOPMALHI
O HapyIIeHHH TPeOOBaHMUIT 3aKOHA SIBASETCS AO-
CTOBepHOI1 (COOTBETCTBYeT ACHCTBUTEABHOCTH ).

3axon Ykpaunst ot 17 okrsa6ps 2019 ropa
«O BHeceHnu usMeHeHH B 3akoH YKpauHbl «O
NPeAOTBpAIleHNH KOPPYIIHMU> B OTHOMIEHUM
0bAMMHUTeACH KOPPYIILIUI> BCTYIHA B CHAY 1 sH-
Baps 2020 ropa. MM omnpepeAeH HOBBIN MEXaHU3M
IIPABOBO 3AIUTHI U AESITEABHOCTH AHL, COOOIIHB-
IIMX O KOPPYIIJHOHHBIX UAH APYTHX CBSI3AHHBIX C
KOppYIIMeH MpaBoHApymIeHHsX (OGAMYUTEASX).
B cooTBeTCTBUM C HUM OOAMYUTEAD — 9TO pHU3MUe-
CKO€ AHI]0, KOTOPOE IPH HAAUIUH YOEXKACHIS, 4TO
HHPOPMAIIUSI SIBASIETCSI AOCTOBEPHOI, COOOIIIHAO O
BO3MOXXHBIX (paKTaxX KOPPYIIHOHHBIX HAM CBSA3aH-
HBIX C KOPPYIILUEN MPaBOHAPYIIEHUH, APYTHUX Ha-
pymenmit 3akoHa YkpauHbl «O IpeAOTBpalleHuH
KOPPYHIIUM>, COBEPIIEHHBIX ADYTUM AUIIOM, €CAH
Takasg ”HPOPMALUs CTAAA €My U3BECTHA B CBS3HU C
€ro TPYAOBOH, NMPO(eCcCHOHAABHOM, XO3sHCTBEH-
HOH, O0O6IecTBeHHO], HAay4YHOU AESATEAbHOCTBHIO,
IIPOXOXKAEHHEM MM CAYXKObI HAM y4eOBbl HAU €ro
ydacTHeM B IIPEAYCMOTPEHHBIX 3aKOHOAATEAD-
CTBOM IMPOIIGAYPAX, KOTOpbIe SBASIOTCS 00s3a-
TEABHBIMH AASl HAYaAa TaKOHM AeATeAbHOCTH, IIpO-
XOYKAEHHSI CAY>KOBI HAU OOydeHusI.

AaHHBIM 3aKOHOM OBIAM BHECEHBI H3Me-
HEHUS U B APyTHe HOPMAaTHUBHO-IIPAaBOBbIE aKTBL
Tax, coraacHo myHKTy 16-2 yacTu mepBoi cT. 3
YroaoBHOro mporieccyaabHOro Kopekca YKpawu-
HbI, 00AMYMTEAD — H3HUECKOE AULIO, KOTOPOE IIPU
HAAUYHY YO@XKACHHS, YTO HHPOPMAIHS SIBASETCS

on corruption or corruption-related offenses.
Any person who becomes aware of the violations
of anti-corruption legislation can be a whistle-
blower [3].

On October 14,2014 the Verkhovna Rada
of Ukraine adopted a package of anti-corruption
laws with the nuclear Law of Ukraine “On Pre-
vention of Corruption”, containing Chapter VIII
“Protection of Whistleblowers” and incorporat-
ing single Article 53. In its part 1 the definition
of this concept is given: “a person assisting in
the prevention and counteraction of corruption
(whistleblower) - a person reporting a violation
of the requirements of this Law by another per-
son with a reasonable ground to consider this
information to be fully reliable”. Thus, an essen-
tial feature of a whistleblower is the presence of a
well-grounded belief that information regarding
the violation of the requirements under this Law
is reliable (objective).

The Law of Ukraine dated from Octo-
ber 17, 2019 “On Amendments to the Law of
Ukraine “On Preventing Corruption” in relation
to whistleblowers” became effective on January 1,
2020. It defines a new mechanism for legal pro-
tection and activities of persons reporting corrup-
tion or other corruption-related offenses (whis-
tleblowers). In accordance with its provisions a
whistleblower is an individual who, if considers
the obtained information to be reliable, reports
on possible facts of corruption or corruption-
related offenses, other violations of the Law of
Ukraine “On Preventing Corruption” committed
by another person, if this information is obtained
in connection with one’s professional, economic,
social, scientific activities, one’s service or study
or participation in the procedures which are de-
fined as mandatory for such activities, service or
training to be initiated under the law.

This Law has also amended other legal acts
— according to paragraph 16-2 of Part 1 of Article
3 of the Criminal Procedure Code of Ukraine, the
whistleblower is an individual who, if convinced
that information is reliable, files a statement or re-
port on a corruption criminal offense to the pre-
trial investigation body.

At the same time, scholars note that this
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AOCTOBEPHOM, OOPaTHAOCH C 3asIBACHHEM HAH CO-
061eHneM O KOPPYIILIMOHHOM YTOAOBHOM IIPECTY-
IIAEHHH B OPTaH AOCYA€OHOTO PaCCAAOBAHYIS.
BMecre ¢ TeM yueHBIMU OTMEYAETCs], YTO Ta-
KO IIOAXOA SBASIETCS OIINOOYHBIM: BEAD OOAMIH-
TeAb — 3TO TOT, KTO [IPEAOCTABASIET HHYOPMALHIO,
KOTOpasi MO3BOASIET PACKPHITh KOPPYILHOHHbIE
[[PaBOHAPYIIEHUs TPeThbUX AMIL. Taxyro uHdOp-
MALI0 MOKET IIPEAOCTABUTh HE TOABKO 3asBU-
TeAb, HO 1l CBHAETEAD B YTOAOBHOM [IPOU3BOACTBE.
Mp1 cunTaeM, YTO AMIA, PACIIOAATAIONINE AAHHDI-
MU O KOPPYIILJOHHbIX yTOAOBHbIX IIPABOHAPYIIe-
HUSIX, KOTOPBIE YK€ PACCAEAYIOTCS, 3aCAYXKUBAIOT
rOCYAQPCTBEHHOM 3aIUThI ¥ CTHMYAHPOBAHUS He
MeHbIIIe YeM Te, KTO BIIepBble cOObmaer o Kop-
pymuun. OrpaHndeHne ke Kpyra AWML, MOTYLIUX
HOAYYUTD CTaTyC OOAMYUTEAS, TOABKO 3asiBHTe-
ASIMHL HETaTHBHO BAMSIET HA COCTOSIHUE OOpBOBI C
KOPPYIILKeil B TOCYAQPCTBE XOTSI ObI IOTOMY, 4TO
U3-32 HEBO3MOXKHOCTH [IOAYYHTb OT TOCYAQPCTBA
FapaHTUH U [IOAAEPIKKY AFOAM, KOTOPBIE B CTaTyCe
CBHAETEAS I10 YTOAOBHBIM [IPOU3BOACTBAM MOTAU
6b1 9dPexTUBHO pasobravarh Koppymmio [4] u
IIPOTUBOAEHCTBOBATH €M, HE AEAAIOT 3TOTO.
Heo6x0AMMO OTMETHTD €l1je OAUH HEMAAO-
BaXHbIl $pakT. [Ipu 60Aee poeTaABHOM aHaAU3E I10-
HATHUS «OOAUYUTEAD> BO3HUKAET, HA Halll B3TASIA,
He COBceM KoppekTHas curyanus. O6AmdunTeas,
coobmuB 0 (axre COBEpUIEHHS KOPPYIILIMOHHO-
O IPABOHAPYIIEHMUS, IIOABEPTAeTC sl BOZMOXKHBIM
HETaTHBHBIM ITOCAEACTBUSIM CO CTOPOHBI AOAX-
HOCTHOTO AWIjd, B OTHOUIEHHH KOTOPOIO CO-
06meHo0 o cosepmeHHH (IIOATOTOBKE COBepIIe-
HIISL) TAKOTO TIPABOHAPYIIEHHS, HAH TPETbHX AHII.
ITocaeACTBHEM TAaKOTO COODOIIEHUS MOXKET OBITH
yMeHbIIeHHe 3apabOTHOMN IIAATHI, IOHIDKEHHE B
AOAKHOCTH, YBOABHEHHUE C PabOTSHI 1, 4TO ropas-
AO CTpallHee, yrpo3a IPHYHHEHHS BPEAQ XKU3HH,
3AOPOBbIO, HIMYLIECTBY U TOMY IOAOOHOE.
3akoHoM YkpauHpl «O mpeAOTBpalieHUH
xoppynuuu> [S] npeaycmorpeHo, uTo coobmeHue
0 dakre CoBeplIeHIsT KOPPYIILIMOHHOTO IIPABOHA-
PYLIEHHST MOXET OCYILIeCTBASTBCSI AHOHHMHO, 6e3
pasrAallleHHs] [IePCOHAABHBIX AQHHBIX OOAUUUTEAS.
OpHaKO psip OOCTOSTEABCTB IPEAOCTABASIIOT BO3-
MOYHOCTb YCTaHOBHUTD (HACHTHQHIMPOBATh) 06-
AVMUTEAs, KOTOPBIF AaHOHUMHO CO00muA o daxre
COBEpIIEHHs] KOPPYIILMOHHOTO IIPABOHAPYIIEH,
U OCYLIeCTBUTh IPOTHBOIIPABHBIE AEHCTBES, Ha-
I[PaBAEHHBIE HA OTKA3 OOAMYUTEAS] OT COOOLIEHS O
COBEpLIEHNH KOPPYIILIOHHOTO IPABOHAPYLIEHISL.
YuuThIBasi IpUBEACHHbIE BbIIIE OOCTOSITEAD-
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approach is incorrect: after all, the whistleblower
is the one who provides information which allows
disclosing corruption offenses committed by
third parties. Such information can be provided
not only by the applicant, but also by a witness
in criminal proceedings. We believe that persons
in possession of evidence on corruption-related
criminal offenses already under investigation
deserve to be provided with the state protection
and incentives as much as those who report on
corruption for the first time. Limiting the circle
of persons who may be granted the status of a
whistleblower exclusively to applicants negatively
impacts the state of the fight against corruption
in the country because, due to inability to obtain
guarantees and support from the state, people
who (in the status of a witness in criminal pro-
ceedings) could effectively expose corruption [4]
and oppose it, simply refrain from it.

One more important fact should be noted.
A more detailed analysis of the notion “whistle-
blower” another problem arises — having report-
ed on the fact of the commission of a corruption
offense; the whistleblower becomes exposed to
possible negative consequences from the official
who is the subject of the abovementioned report
on the commission (preparation of the commis-
sion) of such an offense or from the third parties.
The consequence of such disclosure may be dif-
ferent — wages cuts, demotion, dismissal from
work and, what is much worse, the threat of dam-
age to life, health, property, etc.

The Law of Ukraine “On the Prevention of
Corruption” [S] provides that reporting on the
fact of corruption offense commission may be
anonymous, without disclosure of the whistle-
blower’s personal data. However, a number of cir-
cumstances provide an opportunity to establish
(identify) the whistleblower who anonymously
reported on the fact of committing a corruption
offense, and to carry out unlawful actions aimed
to make the accusing person refrain from report-
ing on the commission of a corruption offense.

Taking into account the abovementioned
circumstances, the legislator stipulates certain
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CTBa, 3aKOHOAATEAEM IIPEAYCMOTPEHbI OTACAbHbIE
BOIIPOCHI  OOeCIIeYeHHsl 3alUTBl  OOAMYHTEeAEH,
KOTOPBIE, €CA MM YTPOXKA€T OIACHOCTD, AOAXKHBI
HOATIAAQTD IIOA AeficTBHe 3akoHa YkpamHsl «O6
obecrieeHHN 6€30IACHOCTHU AMII, YIACTBYIOLIHX B
YTOAOBHOM CYAOIIPOHM3BOACTBe>. OAHAKO U 3A€Ch
CYIIIeCTBYIOT OIIpeACACHHbIE IIPOOAEMbI, TOCKOABKY
3aKOHOAATEAbCTBOM YKPauHBI He OIPEAEAEH MOops-
AOK 3aIuThl 00AMdMTeAel. BpireyrmomsaHy b 3a-
KOH YKpauHbl pErAAMEHTUPYET 3alllUTy 3asABUTEAS,
CBUAETEAS], TIOTEPIIEBIIEro, II0AO3PEBAEMOT0, CIIe-
IJMAAMCTA U APYTHX AUII, YYACTBYIOIIMX B YTOAOBHOM
IIPOM3BOACTBE HAM COOOIMBIIMX O COBEpIICHHU
YTOAOBHOTO TpaBoHapyuleHus. CoOTBETCTBEHHO,
AQHHAsI HOPMa CTaBUT OOAbIIle BOIIPOCOB, YeM OT-
BETOB, IIOCKOABKY OTCYTCTBYeT MEXaHM3M 3allfUThI
O0AMYHTEACH, YTO AMIIAET MX BO3MOXKHOCTU BOC-
MTOAB30BATHCS IPABOM Ha 3aIUTY.

VHTepecHBIM TakKe SIBASIETCS BOIIPOC 00
AHOHMMHBIX coobmenmsx. B 3akoHe YkpauHbi
«O npepoTBpanieHNK KOPPYIIMU>»> OTMeYaeTcs,
4TO COOOIIeHHE O BO3MOXKHBIX $aKTaX KOPPYIILIU-
OHHBIX MAU CBS3aHHBIX C KOPpyIIMel IpaBOHa-
PYUIEHNH, ADYTHUX HapYIIEeHUI MOXKET CAEAATh pa-
OOTHHK COOTBETCTBYIOIIErO OpraHa 6e3 yKasaHus
aBropcra (aHoHMMHO). Ilpu aTOM aHOHMMHOE
COOO0IIeHIe TOAASXKUT PACCMOTPEHHIO, €CAHU IIPH-
BeAEHHas B HeM MHPOPMaLUs KacaeTcsl KOHKpeT-
HOTO AMI]A, COAEPXUT PaKTHIEeCKHe AAHHBIE, KO-
TOpbIe MOTYT 6bITh poBepens! (Boipes. — A.C.IL.,
M.A.A.). Takum 06pasoM, ecau coobinenue He
COAEPIKUT AETAaAbHOM MHPOPMAIMM C KOHKpET-
HBIMU (paKTaMHU, OHO IIPOBEPSTHCS He OyAeT.

AHOHIMHOE COOOIIIeHIEe O BO3MOXKHBIX (aK-
TaxX KOPPYIITMOHHbIX MAH CBS3aHHBIX C KOPPYTIIHeH
[IPABOHAPYIUEHNM, APYTUX HAPYIIECHHMH IIOAAEXKUT
IpOBepKe B CPOK He 6oAee 15 AHETT CO AHS ero ITOAY-
denus. Ecau B yka3aHHbIN CPOK IPOBepUTh HHPOP-
MAIJHIO, COACPYKAIIYIOCS B COOOIIEHHH, HeBO3MOX-
HO, PyKOBOAUTEAb COOTBETCTBYIOIIETO OpraHa MAM
€ro 3aMeCTUTEAb IIPOAAEBAIOT CPOK PACCMOTPEHHS
coobmenns A0 30 AHEFt CO AHS erO ITOAYIeHHSL.

Ecau uzaoxeHHas B coobmeHuu uHQOp-
Malus O BO3MOXKHBIX (aKTaX KOPPYMIIMOHHBIX
HAM CBS3aHHBIX C KOpPpPYNLMEeH IpaBOHapyuIle-
HHIl, ADYTUX HapylleHHH 3akoHa YKpaumHbl «O
MPEeAOTBPAIleHMH KOPPYIIIMH> IOATBEPXKAAET-
Csl, PYKOBOAMTEAb COOTBETCTBYIONIEIO OpraHa
IIPUHUMAET Mepbl K ITPeCeYeHMIO BBLIBACHHOTO
HapyIIeHHs], yCTPAaHEHHMIO €r0 MOCAEACTBHIM, IPH-
BAEYEHHIO BHHOBHBIX AMI] K AMCIMIIAMHAPHOM
OTBETCTBEHHOCTH, A B CAyYasX BbIABACHHS IIpU-

means to ensure the protection of whistleblowers,
who, if in danger, should be subject to the Law of
Ukraine “On ensuring the safety of persons par-
ticipating in criminal proceedings”. However,
there are certain problems since the legislation of
Ukraine does not define the procedure for the pro-
tection of whistleblowers. The abovementioned
law regulates the protection of the applicant, wit-
ness, victim, suspect, specialist and other persons
participating in criminal proceedings or reporting
on the commission of a criminal offense. Accord-
ingly, this regulation raises more questions without
sufficient answers as there is no protection mecha-
nism for whistleblowers, which deprives them of
the opportunity to exercise the right to defense.

Anonymous notification is another inter-
esting issue. The Law of Ukraine “On Prevention
of Corruption” states that a report on possible
facts of corruption or corruption-related offenses,
other violations can be submitted by an employ-
ee of the relevant body without personal details
(anonymously). In this case, an anonymous no-
tification is subject to consideration if the infor-
mation provided in it concerns a specific person,
contains factual data subject to verification. Thus,
if it does not contain detailed information with
specific facts, it will not be checked.

Anonymous notifications of possible facts
of corruption or corruption-related offenses, other
violations are subject to verification within 15 days
from the date of receipt. If it is impossible to verify
the information contained in it within the specified
period, the head of the relevant body or one’s dep-
uty shall extend the period for notification process-
ing to 30 days from the date of its receipt.

If the information provided on possible
facts of corruption or corruption-related offens-
es, other violations of the Law of Ukraine “On the
Prevention of Corruption” is confirmed, the head
of the relevant body takes measures to counter
the detected violation, eliminate its consequenc-
es, bring the perpetrators to justice (disciplinary
responsibility), and in cases of identifying the fea-
tures of a criminal or administrative offense also
informs the specially authorized entity in the area
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3HAKOB YTOAOBHOIO HAW AAMUHUCTPATHBHOIO
MPABOHAPYIIEHMs TaKKe MHPOPMHPYET CIeIH-
AABHO YIIOAHOMOYEHHOTO CyObeKTa B cdepe mpo-
THBOAEHCTBHA KOPPYIILLUH.

BoiBoabL. Takum 06pasoM, MOXKHO CAEAATH
BBIBOA, YTO 3aKOHOAQTEAEM pellleHa IIpobaeMa, KO-
TOpasi HCKAIOYaA IIPHUMeHeHHe Mep 6e30IacCHOCTH
B OTHOIIEHHH obAmunTeser. OAHAKO OCTaeTcsl He
AO KOHIIA Pa3peMIeHHbIM BOIIPOC MPYMEHEHHUS MEP
6€30IIaCHOCTH B OTHOIIEHHMH OOAMYUTEAEH, KOTO-
pble COOOLIMAK O COBEpIIEHUH KOPPYIILIOHHOIO
[IPABOHAPYIUEHUS AMI[AMH, B AAQABHEMIIIEM OIIpaB-
AQHHBIMU CyAOM HAM T€MH, B OTHOLIEHUH KOTOPBIX
HCTEKAN CPOKH IPUBAEYEHNS K AAMMHUCTPATUBHON
orBercTBeHHOCTH. Kpome Toro, sakoHopaTesem
HE OIPEAEAEH MEXaHWM3M OCYIECTBACHHMS 3allfUThI
obamamTeAeit (AGHICTBUA YIOAHOMOYEHHBIX MOA-
pasAeAeHHil). AKTyaAbHbIM OCTaeTCsi M BONPOC
BO3MEIIeHUSI FOCYAAPCTBY PACXOAOB OOAMYHUTEAEM,
COOOIMBIINM HEAOCTOBEPHYIO HHPOPMALIHIO O CO-
BEPIIEHNU KOPPYNIIMOHHOIO IPaBOHAPYLIEHHS.

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

of combating corruption.

Conclusion. Thus, we can conclude that
the legislator has solved the problem which elimi-
nated the use of security measures against the
whistleblowers. However, the issue of security
measures application in relation to the whistle-
blowers having reported the commission of a cor-
ruption-related offense by persons later acquit-
ted by the court or those in respect of whom the
administrative responsibility terms have expired
remains partially resolved. In addition, the legisla-
tor has not defined a mechanism for whistleblow-
ers protection (actions of authorized units). The
issue of expenses reimbursement to the state by
the whistleblower who provided false informa-
tion about the corruption offence commission
also remains relevant.
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In cadrul studiului realizat sunt examinate crite-
riile ce determind aplicarea mijloacelor tehnice audio-
video la audierea persoanei. Lucrarea stiintificd este
axatd, in special, pe evidentierea situatiilor care impun
inregistrarea audio-video a audierii, contindnd reco-
mandiri metodice de aplicare a mijloacelor tehnice
audio-video specifice etapei de pregitire citre audiere,
etapei de lucru a audierii si de fixare a audierii.

Cuvinte-cheie: audiere, mijloace tehnice, inregis-
trare audio-video, proces-verbal de audiere.

N
The study examines the criteria that determine the

application of audio-video technical means to hear-
ing of the person. The scientific paper is focused, in
particular, on highlighting the situations that require
the audio-video recording of the hearing, containing
methodical recommendations for the application of
the audio-video technical means specific to the stages
of preparation for the hearing, the stage of work of the
hearing and fixation of the hearing.

Keywords: hearing, technical means, audio-video
recording, hearing report.

Introducere. Practica de investigare sti-
intifici a infractiunilor a demonstrat, in decursul
timpului, ci unele elemente de fapt care servesc
la constatarea existentei sau inexistentei infracti-
unii, la identificarea faptuitorului, la constatarea
vinovatiei, precum si la stabilirea altor imprejurari
importante pentru justa solutionare a cauzei pe-
nale se pot obtine si prin procedee moderne puse
la dispozitie de progresul tehnico-stiintific.

Criminalistica — in calitatea ei de stiinta juri-
dici speciala ce se afld in stransa legatura cu stiinta
dreptului procesual-penal — recomanda utilizarea
mijloacelor tehnico-criminalistice (aparat foto, vi-
deo camer3, dictafon etc.) in activitatea judiciara.
Astfel, mijloacele tehnico-stiintifice utilizate la cer-
cetarea infractiunilor reprezintd modalitati de sur-
prindere, fixare si stocare (pistrare) a elementelor
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Introduction. The practice of scientific
investigation of crimes has shown, over time
that some factual elements which serve to es-
tablish the existence or non-existence of the
crime, to identify the perpetrator, to estab-
lish guilt, and to establish other important
circumstances for the just settlement of the
criminal case can be obtained also through
modern procedures made available by techni-
cal-scientific progress.

Forensics — in its capacity of special legal
science that is closely related to the science of
criminal procedural law — recommends the use
of technical-forensic means (camera, video cam-
era, dictaphone, etc.) in judicial activity. Thus,
the technical-scientific means used to investigate
crimes are ways of capturing, fixing and storing



de fapt care pot servi la constatarea existentei sau
inexistentei infractiunii, la identificarea faptuitoru-
lui, precum si la stabilirea altor imprejurari impor-
tante pentru justa solutionare a cauzei penale.

Metoda tehnici de fixare este una util3, de-
oarece In activitatea practici de cercetare a cauze-
lor penale utilizarea inregistrarilor audio-video ne
permite de a fixa actiunile realizate. Fotografiile, fil-
mirile, inregistrarile audio si video realizate cu res-
pectarea recomandarilor criminalistice insotesc pro-
cesul-verbal al actiunii respective. Conform art. 260
alin.(2) pct.6 CPP al RM, procesul-verbal,la randul
sdu, va cuprinde mentiuni privind efectuarea, in ca-
drul realizdrii actiunii de urmarire penal, a fotogra-
fierii, filmarii, inregistrarii audio, privind mijloacele
tehnice utilizate la efectuarea actiunii respective de
urmdrire penald, conditiile si modul de aplicare alor,
obiectele fatd de care au fost aplicate aceste mijloace,
rezultatele obtinute, precum si mentiunea c, inainte
de a se utiliza mijloacele tehnice, despre aceasta s-a
comunicat persoanelor care participa la efectuarea
actiunii de urmarire penali.

Scopul articolului consti in evidentierea
aspectului tactic de efectuare a adierii cu aplicarea
mijloacelor tehnice audio, video.

Metode si materiale aplicate. Pentru rea-
lizarea scopului trasat, tinind cont de specificul si
caracterul complex al temei investigate, in calitate
de metode de cercetare au fost folosite metoda
logicd, sistematica §i de comparare. Cercetarile
intreprinse se bazeaza pe studierea doctrinei, le-
gislatiei nationale si a practicii judiciare.

Rezultate obtinute si discutii. Audierea
este, probabil, unica actiune procesuali fara de
care nu se poate realiza nici o cauza penala aflatd
in gestiunea organelor de urmirire penali. In ma-
terialele cauzei pot lipsi actiuni de urmarire pena-
14 ca: cercetarea la fata locului (in special in cauze
de delapidare, vitimarea integritatii corporale
s.a.), prezentarea spre recunoastere, verificarea
deporzitiilor, experimentul in procedura de urma-
rire penald, dar audierea, ca actiune de urmarire
penali se efectueaza de fiecare data.

Inregistrarile audio sau video efectuate in
cadrul audierii reprezinta un mijloc de fixare su-
plimentard a desfagurarii si rezultatelor audierii
partilor si altor persoane.

Asigurand exactitatea si plenitudinea fixarii
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(keeping) the factual elements that can be used
to establish the existence or non-existence of the
crime, to identify the perpetrator, and to establish
other important circumstances for fair resolution
of the criminal case.

The technical method of fixing is a useful
one because in the practical activity of research-
ing criminal cases the use of audio-video record-
ings allows us to fix the actions performed. The
photographs, video and audio recordings made
in compliance with the forensic recommenda-
tions accompany the minutes of the respective
action. According to art. 260 paragraph (2) point
6 of the Criminal Procedure Code of the Repub-
lic of Moldova, the report, in its turn, shall con-
tain information on the accomplishment, during
the criminal investigation, of the photographing,
filming and audio recording, on the technical
means used to carry out the criminal investiga-
tion, the conditions and the manner of their ap-
plication, the objects against which these means
were applied, the results obtained, as well as the
notice that, before using the technical means, this
was communicated to the persons participating
in the criminal prosecution.

The purpose of the article consists in
highlighting the tactical aspects of conducting the
hearing with the application of audio and video
technical means.

Methods and materials applied. In order
to achieve the stated goal, taking into account the
specificity and the complex character of the in-
vestigated topic, the logical, systematic and com-
parison methods were used as research methods.
The research undertaken is based on the study of
doctrine, national law and judicial practice.

Results obtained and discussions. The
hearing is probably the only procedural action
without which no criminal case can be brought
under the management of the criminal investiga-
tion bodies. The following case materials may be
lacking from the criminal proceedings: on-site
research (especially in cases of embezzlement,
injury to bodily integrity, etc.), presentation for
recognition, deposition verification, experiment
in the criminal investigation procedure, but the
hearing, as a criminal prosecution, is carried out
every time.

Audio or video recordings made during the
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mijloacelor de probi, aceasta transmite nu numai
continutul sensului, dar si latura emotionala a au-
dierii.

Totusi cu ajutorul inregistririi audio nu se
fixeazd, de exemplu, gesturile si mimica partii sau
persoanei audiate, care reflecta starea psihica, de
aceea mai eficienta este fixarea video a audierii
partilor si persoanelor cu ajutorul inregistrarii vi-
deo [8,p. 32].

Organul de urmirire penali, la cererea par-
tilor si a persoanelor participante la proces sau
din oficiu poate aplica inregistrarea video sau au-
dio [6].

In scopul asiguririi unei fixari complete si
calitative a informatiei vizuale, auditive sau a ori-
carui alt tip de informatie acustica este rational
de aplicat in timpul audierii mijloacele tehnice de
inregistrare video. Autorul Belousov A., cercetdnd
problema administrarii probelor in procesul cer-
cetarii infractiunilor, mentioneazi ci orice ofiter
de urmadrire penala care si-a inaintat drept scop
fixarea cat mai completd §i obiectiva a probelor
in procesul penal, mai tarziu sau mai devreme, va
ajunge la concluzia ca cel mai eficient mijloc este
inregistrarea video (7, p- 151]. Sustinem opinia au-
torului Sementov V. cd aplicarea inregistrarii video,
ca cea mai eficientd modalitate de fixare, permite
pastrarea continutului semantic, a intonatiei, a ges-
ticulatiei, a mimicii, a stirii emotionale a persoanei
audiate. In unele cazuri inregistrarea video permite
fixarea intregului proces de aparitie a declaratiilor,
pe cand in procesul-verbal de audiere se fixeaza
doar rezultatele finale. Chiar si ticerea, in unele
cazuri, are importanti pentru ofiterul de urmarire
penald. Mai ales cdnd este fixat limbajul corporal al
persoanei audiate ca reactie la perceptia vizuald a
informatiei [11, p. 157-162].

Inainte de a lua decizia privitoare la apli-
carea inregistrarii video, in cadrul efectudrii unei
actiuni de urmirire penala, trebuie solutionate
problemele: justetea aplicdrii inregistrarii video,
avantajele fata de alte modalitati de fixare.

Referitor la situatiile existente in cadrul au-
dierii in care aplicarea inregistrarii video ar fi o ne-
cesitate, autorul Holopov A. mentioneazi ci le-
gislatia procesual-penala nu reglementeaza astfel
de situatii, sarcina data {i revine tacticii crimina-
listice [12]. Problema aplicirii inregistrarii video
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hearing are means of further fixing the conduct
and results of the hearing of the parties and other
persons.

Ensuring the accuracy and completeness of
the means of proof, it conveys not only the con-
tent of the meaning, but also the emotional side
of the hearing.

However, with the help of video recording,
for example, the gestures and facial expressions of
the listened person or party, which reflect the men-
tal state, are not fixed, so it is more effective to re-
cord the video of the hearing of the parties and per-
sons with the help of video recording  [8, p. 32].

The criminal investigation body may, at the
request of the parties and persons participating in
the trial or ex officio, apply the video or audio re-
cording [6].

In order to ensure a complete and qualita-
tive fixation of the visual, auditory information
or any other type of acoustic information, it is
rational to apply during the hearing the technical
means of video recording. The author Belousov
A, researching the issue of evidence management
in the criminal investigation process, mentions
that any criminal investigation officer who has
set as his goal the most complete and objective
fixation of evidence in criminal proceedings, will
sooner or later conclude that the most effective
means is video recording (7, p- 151]. We support
the opinion of the author Sementov V. that the
application of the video recording, as the most
effective way of fixing, allows the preservation of
the semantic content, of the intonation, of the
gestures, of the mimicry, of the emotional state
of the heard person. In some cases, the video re-
cording allows the entire process of appearance
of the statements to be fixed, while in the hearing
report only the final results are fixed. Even silence,
in some cases, is important to the prosecuting of-
ficer. Especially when the body language of the in-
terviewed person is fixed in reaction to the visual
perception of the information [11, p. 157-162].

Before making a decision on the applica-
tion of the video recording, in carrying out a
criminal prosecution, the following issues must
be resolved: the fairness of the video application,
advantages over other ways of fixing.

Regarding the existing situations during the



in cadrul audierii, de mult timp este cercetatd de
doctrinari. Astfel, autorul Holopov A. mentionea-
za ca este rational de aplicat inregistrarea video la
audiere in urmatoarele situatii:

1. audierea cu participarea interpretului. In
situatia respectiva este rational de aplicat inregis-
tririle video, in primul rand, astfel incit persoa-
na audiatd sd nu aiba posibilitatea si declare in
instanta de judecatd ci a avut loc o interpretare
gresitd. Totusi daca persoana inainteaza astfel de
obiectii partea interesatd in proces poate invita
un specialist care privind inregistrarea video se va
pronunta asupra corectitudinii interpretarii. Daca
sunt necesare cunostinte mai profunde, pentru
a solutiona problema interpretarii, inregistrarea
video poate fi transmisa spre examinare unui ex-
pert. Ulterior expertul va fi chemat in instanta de
judecata si audiat pe marginea concluziilor sale.
Audierea va avea un caracter explicativ.

Necesitatea interpretului apare si in cazul
in care se audiaza o persoana cu deficiente fizice
de vorbire, de exemplu, un surdomut.

2. audierea persoanei in cazul recunoasterii
vinii, autodenuntului'. Prin intermediul inregistrarii
video va fi fixat faptul ca persoana din propria dorin-
ta a depus declaratii si cd ea pe parcursul audierii nu
afost influentatd, nu a fost constransa fizic sau psihic
sd depuni declaratii. La fel, va fi fixat faptul ca ofite-
rul de urmdrire penala nu a pus intrebiri sugestive
sau care incalci demnitatea si onoarea persoanei. In
unele situatii, reproducerea inregistrarilor video ale
persoanei audiate poate determina nemodificarea
declaratiilor pe viitor, in special aceasta se refera la
audierea banuitului, invinuitului.

3. audierea persoanele care in cadrul oferirii
declaratiilor utilizeaza notiuni si termeni speciali.
Ca urmare inregistrarea video poate fi prezentata
unui specialist ce va fi competent sa explice notiu-
nile si termenii utilizati de audiat. Pentru a depisi
situatia data specialistul poate fi invitat si participe
la audiere, dar existi riscul ca ofiterul de urmarire
penali s nu poati stabili contactul psihologic.

4. audierea persoanelor ce au deficiente in
dezvoltarea psihica. In baza inregistrarilor video

!Conform prevederilor art. 264 alin. (2) CPP, in cazul in
care autodenuntarea se face oral, despre aceasta se intoc-
meste un proces-verbal in conditiile art.263 alin.(S), cu in-
registrarea audio sau video a declaratiei de autodenuntare.
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hearing in which the application of video record-
ing would be a necessity, the author Holopov A.
mentions that the criminal procedural legislation
does not regulate such situations; the given task
belongs to the forensic tactics [12]. The problem
of applying video recording during the hearing
has long been investigated by doctrinaires. Thus,
the author Holopov A. mentions that it is rational
to apply the video recording to the hearing in the
following situations:

1.hearing with the participation of the in-
terpreter. In that case, it is reasonable to apply
the video recordings, first of all, so that the per-
son heard does not have the possibility to de-
clare in court that a misinterpretation has taken
place. However, if the person raises such objec-
tions, the interested party in the process may
invite a specialist who will decide on the correct
interpretation of the video recording. If more in-
depth knowledge is needed to solve the problem
of interpretation, the video may be submitted for
examination to an expert. The expert will be then
summoned to court and heard on his conclu-
sions. The hearing will be explanatory.

The need for an interpreter also arises
when a person with physical speech impairment
is heard, for example a deaf-mute.

2.hearing the person in case of guilt recog-
nition, self-denunciation'. By means of the video
recording it will be fixed that the person on his
own will submitted statements and that he was
not influenced during the hearing, was not physi-
cally or mentally forced to submit statements.
It will also be noted that the prosecuting officer
did not ask questions that suggested or violated
the person’s dignity and honor. In some cases,
the reproduction of the video recordings of the
person heard may cause the statements not to be
changed in the future; especially this refers to the
hearing of the suspect.

3.hearing the persons who use special no-
tions and terms in offering statements. As a result,
the video recording can be presented to a special-
ist who will be competent to explain the notions

!'According to the provisions of the art. 264 paragraph (2)
of the Criminal Procedure Code, if the self-denunciation is
made orally, a report on this shall be drawn up under the
conditions of art.263 paragraph (5), with the audio or video
recording of the self-denunciation declaration.
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expertul in domeniul psihologiei si psihiatriei
poate formula concluzii, in cazul in care a fost dis-
pusd expertiza judiciar psihologicd sau psihiatri-
ca, analizind vorbirea, reactiile psiho-fiziologice,
comportamentul persoanei.

S.audierea persoanelor care pe linga de-
claratii depuse sunt in stare si demonstreze pe
harta si schite calea parcursa de el, pozitionarea
obiectelor la locul faptei etc. Inregistrarea video,
de asemenea, se va aplica i in cazul in care audi-
atul singur deseneazi sau schiteazi unele circum-
stante ce au importanta pentru justa solutionare
a cauzel.

Analizand practica utilizarii tehnicii de in-
registrare audio/video in activitatea de urmarire
penald, autorul Marzac V. [4, p. 25-27] mentio-
neaza cd aplicarea acestor mijloace tehnice este
binevenita si eficientd in urmatoarele cazuri:

e la fixarea depozitiilor persoanelor a ciror
viatd se afld in pericol — persoanele care au avut
de suferit in urma accidentelor rutiere, incendii-
lor, atacurilor talhiresti etc. Necesitatea acestor
imprimari apare relativ rar, insd inregistrarea de-
pozitiilor obtinute capitd o valoare primordiala
in cazurile in care audierile ulterioare si prezenta
persoanelor mentionate in sedintele judecato-
resti devin imposibile;

e la fixarea depozitiilor persoanelor care,
din diferite motive (cu exceptia celor expuse mai
sus), nu vor fi prezente in sedintele judecitoresti —
persoanele care pleaca in deplasari de lunga durata,
la munca peste hotare, persoanele striine etc.;

e la fixarea depozitiilor unor categorii de
persoane pitimage si martori care se eschiveaza
de la participarea la procesele judecitoresti — vic-
timele violului, martorii care urmeazi sa depuna
marturii demascatoare impotriva persoanelor cu-
noscute sau a rudelor etc,;

e la fixarea depozitiilor minorilor cu sco-
pul de a reda particularitatile vorbirii lor, precum
si in legaturd cu faptul ca copiii, fiind influentati
de cei varstnici, isi pot schimba usor depozitiile
initiale. Reiegind din cele expuse anterior, este
cazul a sublinia ci inregistrarile audio/video ale
marturiilor depuse de minori trebuie sa devina
obligatorii;

e la fixarea depozitiilor persoanelor a caror
audiere este efectuatd cu participarea translato-

and terms used by the heard. In order to over-
come this situation, the specialist may be invited
to attend the hearing, but there is a risk that the
criminal investigation officer will not be able to
establish psychological contact.

4.hearing people with disabilities in mental
development. Based on the video recordings, the
expert in the field of psychology and psychiatry
can formulate conclusions, if the psychological or
psychiatric forensic expertise was ordered, ana-
lyzing the speech, the psycho-physiological reac-
tions, the person’s behavior.

S.hearing the persons who, in addition to
the submitted statements, are able to demon-
strate on the map and sketches the path taken by
them, the positioning of the objects at the crime
scene, etc. The video recording will be also ap-
plied if the heard person alone draws or sketches
some circumstances that are important for the
fair settlement of the case.

Analyzing the practice of using the audio
/ video technique in the criminal investigation
activity, the author Marzac V. [4, p. 25-27] men-
tions that the application of these technical means
is welcome and efficient in the following cases:

e when fixing the depositions of the per-
sons whose lives are in danger — people who
have suffered as a result of road accidents, fires,
robbery attacks, etc. The need of these prints ap-
pears relatively rarely, but the registration of the
obtained depositions acquires a primordial value
in the cases in which the subsequent hearings and
the presence of the mentioned persons in the
court hearings become impossible;

e when fixing the depositions of persons
who, for various reasons (except those set out
above), will not be present at the court hearings
— people who go on long trips, to work abroad,
foreigners, etc.;

e when fixing the depositions of certain
categories of suffered people and witnesses who
avoid participating in court proceedings — rape
victims, witnesses to testify against acquaintances
or relatives, etc,;

e when fixing the depositions of minors
in order to reproduce the particularities of their
speech, as well as in connection with the fact that
children, being influenced by the elderly, can eas-
ily change their initial depositions. Based on the
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rului (traducitorului), fapt care va contribui la
verificarea corectitudinii traducerii intrebarilor
si raspunsurilor — in cazul schimbarii depozitiilor
din motiv ci traducerea nu a fost corecti;

e la fixarea depozitiilor persoanelor cu de-
fecte fizice — care nu pot citi sau semna procesele-
verbale. Imprimarea audio/video le permite aces-
tor categorii de persoane sa fie sigure de faptul ca
depozitiile lor au fost fixate corect si in intregime,
iar, in caz de necesitate, dupa audiere, ele pot
efectua precizari, completiri etc.;

e la fixarea depozitiilor persoanelor a ciror
stare psihicd nu inspird incredere organelor de
urmirire penali. In ipoteza acestei situatii se va
ordona efectuarea expertizei psihiatrice;

e la fixarea depozitiilor efectuate in lega-
turd cu audierea unor persoane la cererea altor
inspectorate de politie sau a altor state. In aceste
cazuri inregistririle obtinute, precum §i procese-
le-verbale, vor fi expediate pe adresa organului de
urmarire penala care a solicitat aceasta audiere;

e la fixarea depozitiilor persoanelor care,
eventual, isi pot schimba marturiile depuse in
virtutea circumstantelor create sau a altor factori,
cum ar fi: caracterul persoanei, particularitatile
comportamentului etc.;

e la fixarea depozitiilor complicilor, pre-
cum si la efectuarea audierilor complicate, in
special in situatii de conflict, pentru analiza minu-
tioasd a informatiei obtinute, precum si la repro-
ducerea inregistririlor in scopuri tactice.

Autorul Mérzac V., de asemenea, mentio-
neaza ca inregistrarile audio/video se utilizeaza,
de reguli, la cercetarea si descoperirea infractiu-
nilor grave, cum ar fi: omorul intentionat, traficul
de fiinte umane, violul, jaful, talhiria, infractiuni
de coruptie [4, p. 27].

Autorii Odagiu Iu., Andronache An. menti-
oneaza ca inregistrarea video se aplica nu in toate
cazurile, dar numai in cauzele penale mai dificile,
sianume [S, p. 122]:

e cind ofiterul de urmdrire penald presu-
pune in continuare si analizeze comportamentul
persoanei audiate in scopul alegerii unei tactici
mai eficiente privind efectuarea actiunilor de ur-
madrire penala;

e in cazul audierii persoanelor la fata locului;

e la audierea persoanelor care suferd de
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above, it should be emphasized that the audio /
video recordings of the depositions submitted by
minors must become mandatory;

e when fixing the depositions of the per-
sons whose hearing is carried out with the partici-
pation of the translator, which will help to verify
the correct translation of questions and answers
— in case of changing the depositions because the
translation was not correct;

e when fixing the depositions of people
with physical defects — who cannot read or sign
the minutes. Audio / video printing allows these
categories of people to be sure that their deposi-
tions have been fixed correctly and in full, and, if
necessary, after the hearing, they can make clarifi-
cations, additions, etc.;

e when fixing the depositions of persons
whose mental state does not inspire confidence
in the criminal investigation bodies. In the event
of this situation, the psychiatric examination will
be ordered;

e when fixing the depositions made in con-
nection with the hearing of some persons at the re-
quest of other police inspectorates or other states.
In these cases, the records obtained, as well as the
minutes, will be sent to the address of the criminal
investigation body that requested this hearing;

e when fixing the depositions of persons
who, possibly, can change their depositions sub-
mitted by virtue of the circumstances created or
other factors, such as: the character of the person,
the particularities of the behavior, etc.;

e when fixing the depositions of accom-
plices, as well as when conducting complicated
hearings, especially in conflict situations, for the
thorough analysis of the information obtained, as
well as for the reproduction of recordings for tac-
tical purposes.

The author Marzac V., also notes that audio
/ video recordings are usually used to investigate
and detect serious crimes, such as: intentional
murder, trafficking in human beings, rape, heist,
robbery, corruption offenses [4, p. 27].

The authors Odagiu Iu., Andronache An.
note that video recordings does not apply in all
cases, but only in more difficult criminal cases,
suchas [, p. 122]:

e when the criminal investigation officer
further involves analyzing the conduct of the per-
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boli psihice sau fizice;

e la audierea minorilor in calitate de parte
vatamata si martor;

e pentru inregistrarea declaratiilor banui-
tului in caz de autodenuntare.

Analizand opinia autorilor Odagiu Iu., An-
dronache An., Marzac V., Holopov A., conside-
ram ca toti autorii au dreptate, deoarece necesi-
tatea aplicarii inregistrarii video este conditionata
de un complex intreg de factori precum: compor-
tamentul persoanei audiate, particularitatile psi-
hofiziologice, locul audierii etc. La fel, trebuie sa
recunoastem ci inregistrarea video trebuie s aiba
prioritate in comparatie cu inregistrarea audio. In
opinia noastra, in cadrul audierii este rational de
aplicat inregistrarea video deoarece pot exista si-
tuatii in care audiatul loveste masa cu ména, cu
capul etc. In acest caz, daci se aplici inregistrarea
audio loviturile pot fi interpretate ca o constran-
gere fizicd efectuata de catre ofiterul de urmarire
penala asupra persoanei audiate. In cazul in care
ofiterul de urmarire penald a efectuat o inregistra-
re audio a acestor lovituri, recomandiam ca inre-
gistrarea audio si contin si explicatii, din partea
ofiterului de urmarire penald, privind provenienta
zgomotului. Explicatii care necesita a fi fixate atat
tehnic, cat si procesual. Subliniem ca situatia data
poate fi depasitd cu usurintd daca se vor aplica
mijloacele tehnice de inregistrare video.

Conform art. 260 alin.(2) pct.6, daci in ca-
drul actiunii de urmdrire penali s-au realizat inre-
gistrari video, audio etc., procesul-verbal al actiunii
respective trebuie si contind mentiuni cu privire la
aplicarea acestora. Referitor la mijloacele tehnice
de inregistrare video aplicate la audiere procesul-
verbal trebuie si contina date referitoare la:

1. tipul §i modelul camerei video;

2. regimul de inscriere si nivelul de com-
presie a datelor SP sau IP;

3. tipul, modelul, volumul purtatorului de
informatie pe care se inregistreazd informatia;

4. tipul si modelul microfonului extern (la
nevoie);

S. conditiile in care se efectueaza inregis-
trarea;

6. tipul, modelul dispozitivului prin inter-
mediul cdruia se realizeazi reproducerea - vizio-
narea inregistrarilor;
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son heard in order to choose a more effective tac-
tic of conducting criminal prosecution actions;

e in case of hearing persons on the spot;

e when hearing people suffering from men-
tal or physical illnesses;

e at the hearing of minors as an injured
party and witness;

e for recording the suspect’s statements in
case of self-denunciation;

Analyzing the opinion of the authors Oda-
giu Iu., Andronache An., Marzac V., Holopov A.
we consider that all authors are right, because the
need to apply video recording is conditioned by
a whole complex of factors, such as: the behav-
ior of the person heard, psycho-physiological
features, the place of hearing, etc. Likewise, we
must recognize that video recording must take
precedence over audio recording. In our opin-
ion, during the hearing it is rational to apply the
video recording because there may be situations
in which the heard person hits the table with his
hand, head, etc. In this case, if the audio record-
ing is applied, the blows may be interpreted as a
physical constraint performed by the prosecuting
officer on the person heard. If the prosecuting of-
ficer has made an audio recording of these blows,
we recommend that the audio recording also con-
tain explanations from the prosecuting officer re-
garding the source of the noise. Explanations that
need to be fixed both technically and procedur-
ally. We emphasize that the given situation can be
easily overcome if the technical means of video
recording are applied.

According to art. 260 paragraph (2) point
6, if video, audio or other records were made dur-
ing the criminal investigation, the report of the
respective action must contain notice regarding
their application. With regard to the technical
means of video recording applied at the hearing,
the minutes must contain data on:

1.camera type and model;

2.the registration regime and the level of
compression of the SP or IP data;

3.the type, model, volume of the informa-
tion carrier on which the information is recorded;

4.type and model of the external micro-
phone (if necessary);

S.the conditions under which the registra-
tion is made;



7.1a fel, trebuie mentionat ca copierea in-
formatiei se va realiza fard utilizarea computerului
personal, inducédndu-se dispozitivul prin interme-
diul cdruia s-a realizat copierea si purtitorul de
informatie, pe care s-a realizat copierea. De exem-
plu, in cazul in care purtitorul de informatie va fi
un CD disc atunci trebuie mentionat:

e tipul (CD, CDR sau DVD, diametrul
discului), modelul (producitorul), volumul de
informatie ce poate fi inscris;

e durata inregistrarii;

e numirul individual al discului printat de
fabrica. Discurile care nu au numere individuale
este recomandabil sa nu fie utilizate in activitatea
judiciara;

e volumul de informatie inscris (in bait, de
exemplu, 112587151 bait).

Reflectarea acestor parametri permite indi-
vidualizarea la maxim a discului utilizat, previne
schimbarea sau modificarea informatiei inregis-
trate pe el. Orice manipulare a informatiei inre-
gistrate modifica parametrii descrisi anterior.

In vederea sporirii nivelului de securitate ofi-
terul de urmdrire penald poate face insemniri ne-
mijlocit pe suprafata discului, utilizdnd un marker
special. Dupa utilizarea acestui marker suprafata de
lucru a discului nu mai poate fi modificata [12].

In cazul in care ofiterul de urmirire penala
a decis s aplice inregistrarea video el trebuie sa
indeplineasca un cumul de actiuni, in functie de
etapa audierii:

1. luarea deciziei de aplicarea a mijloacelor
tehnice de inregistrare video;

2. pregatirea citre audiere:

e solutionarea problemei referitoare la
participarea unui specialist in domeniul inregis-
trarilor video;

e elaborarea planului audierii, tindnd cont de
prevederile legii si de necesitatile urmaririi penale;

e pregitirea tehnicii, care consta in alege-
rea mijlocului tehnic optimal, ce ar permite solu-
tionarea sarcinilor inaintate, a opticii, mijloacelor
de iluminare, dispozitivului de reproducere. Pre-
gitirea purtatorilor de informatie de rezerva si al-
tor accesorii;

e verificarea starii tehnice a mijloacelor,
dispozitivelor. Efectuarea unei inregistrari de
control [S, p. 122].
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6.the type, model of the device through
which the reproduction — viewing of the record-
ings is performed;

7.1t should be noted that the copying of
information will be performed without the use
of the personal computer, inducing the device
through which the copying was performed and
the information carrier, on which the copying was
performed. For example, if the information car-
rier will be a CD disc then it must be mentioned:

e the type (CD, CDR or DVD, disc diam-
eter), model (producer), the volume of informa-
tion that can be recorded;

e recording duration;

e the individual number of the factory
printed disc. Discs that do not have individual
numbers are recommended not to be used in ju-
dicial activity;

o the volume of the recorded information
(in bait, for example, 112587151 bait).

The reflection of these parameters allows
the maximum individualization of the used disc,
prevents the change or modification of the infor-
mation recorded on it. Any manipulation of the
recorded information changes the parameters de-
scribed above.

In order to increase the level of security,
the criminal investigation officer can make notes
directly on the surface of the disc, using a special
marker. After using this marker, the working sur-
face of the disc can no longer be changed [12].

If the prosecuting officer has decided to ap-
ply the video, he or she must complete a set of ac-
tions, depending on the stage of the hearing:

1.making the decision to apply the techni-
cal means of video recording;

2.preparation for the hearing:

e solving the problem regarding the par-
ticipation of a specialist in the field of video re-
cordings;

e elaboration of the hearing plan, taking
into account the provisions of the law and the
needs of the criminal investigation;

e preparation of the technique, which con-
sists in choosing the optimal technical means,
which would allow solving the advanced tasks,
the optics, the lighting means, the reproduction
device. Preparation of carriers of spare informa-
tion and other accessories;
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e pregitirea incaperii pentru efectuarea in-
registrarii video, pentru care este necesar de pre-
vizut si nu fie dupa posibilitate zgomot, sunet de
telefon, deschideri de usi. Inciperea trebuie si fie
bine iluminati;

e pregitirea locurilor pentru participantii
la actiunea de urmarire penala respectivi si insta-
larea camerei de inregistrat.

3. efectuarea audierii:

e conectarea tehnicii. Inregistrarea video
a audierii partilor si a persoanelor incepe imediat
dupi intrarea acestora in birou. Anuntindu-i pe
acestia despre actiunea de urmirirea penald, ofiterul
de urmarire penald comunica persoanei audiate ci
in cadrul audierii va fi aplicata inregistrarea video;

e mentiunile ofiterului de urmirire penala
cu privire la efectuarea audierii - timpul, locul, ca-
drul legal etc.;

e prezentarea participantilor;

e explicarea drepturilor si obligatiilor per-
soanelor participante;

e mentionarea temeiului legal al aplicarii
inregistrarii video i conditiilor inregistrarii;

e mentionarea despre intreruperile din
timpul inregistrarii, durata acestora, cauza. Refe-
ritor la cauza de intrerupere a inregistrarii video,
considerdm ci ea trebuie sa fie una impunitoare
sau tactic argumentatd: pentru schimbarea acu-
mulatorului sau a purtatorului de informatie, de-
plasarea dintr-un loc in altul (in cazul verificirii
declaratiilor la locul infractiunii), iar in timpul
deplasarii nu trebuie si se efectueze actiuni ce au
importantd pentru urmdrirea penali.

4. terminarea inregistrarii video:

e vizionarea inregistrarii video;

e intocmirea procesului-verbal de audiere;

e inregistrarea obiectiilor, completirilor,
adaugirilor parvenite din partea participantilor;

e solutionarea problemei privind necesita-
tea credrii de imagini foto. Daci s-aluat o astfel de
decizie, cadrele imprimate se prezinta participan-
tilor la audiere;

e impachetarea si sigilarea purtitorului de
informatie. Purtatorii de informatie se anexeazila
cauza penali intr-un plic aparte;

e completarea procesului-verbal de audi-
ere cu date referitoare la ambalarea purtatorului
tehnic de informatie, locul depozitarii, semnatu-
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e checking the technical condition of the
means devices. Performing a control recording
(5, p. 122].

e preparation of the room for video record-
ing, for which it is necessary to provide no noise,
telephone sound, door openings. The room
should be well lit;

e preparation of the places for the partici-
pants in the respective criminal investigation ac-
tion and installing the recording camera.

3.conducting the hearing:

e connecting the technique. The video re-
cording of the hearing of the parties and the per-
sons begins immediately they enter into the of-
fice. Notifying them of the criminal investigation
action, the criminal investigation officer informs
the person heard that the video recording will be
applied during the hearing;

e notes of the hearing investigation offi-
cer regarding the conduct of the hearing — time,
place, legal framework, etc.;

e presentation of the participants;

e explaining the rights and obligations of
the participants;

e mentioning the legal basis of the appli-
cation of the video recording and the recording
conditions;

e notification of the interruptions during
the recording, their duration, causes. Regarding
the cause of interruption of the video recording,
we consider that it must be an imposing or tacti-
cally argued: for changing the battery or informa-
tion carrier, moving from one place to another (in
case of verification of the statements at the crime
scene), and during the trip, no actions that are
important for the criminal investigation must be
carried out.

4.finishing of the video recording:

e watching the video;

e drawing up the minutes of the hearing;

e registration of the objections, comple-
tions, additions received from the participants;

e solving the problem of the need to cre-
ate photo images. If such a decision is made, the
printouts shall be presented to the hearing par-
ticipants;

e packing and sealing the information car-
rier. The information carriers are attached to the
criminal case in a separate envelope;



rile participantilor.

Aplicarea inregistrarii video in cadrul audi-
erii impune respectarea unor cerinte:

1. inregistrarea persoanelor participante la
audiere (de exemplu, banuit, invinuit, parte vata-
mati, aparitor, ofiter de urmirire penali etc.) in
timpul prezentarii lor, la etapa initiald, s se efec-
tueze prin intermediul unui prim-plan;

2.inregistrarea audierii se efectueaza astfel
incét toti participantii la actiunea de urmirire pe-
nald sd fie permanent in cadru. Specialistul care
efectueazi inregistrarea video trebuie sa reugeas-
cd sd inregistreze fiecare persoand, atat cea care
adreseaza intrebarile, cat i cea care raspunde, in
plan general i in prim-plan;

3.in momentul cind ofiterul de urmari-
re penala pune o intrebare persoanei audiate, se
recomanda ca persoana audiati sd fie filmata in
prim-plan, in scopul inregistrarii reactiei la aceas-
td intrebare (fixarea trisaturilor fetei, gesturilor,
mimicii, pronuntrii cuvintelor s.a. [3, p. 33]).

In practica s-a constatat ca inregistrarea
audio-video a procesului de audiere a invinuitu-
lui a permis partii apararii si le conteste printr-un
raport de expertizd psihologica. Expertul a argu-
mentat si a conchis in baza semnalmentelor non-
verbale, care erau suficient de expresive, ca exista
suficiente dovezi evidente de denaturare a adeva-
rului de citre persoana audiatd’;

4. Intrebirile si comentariile trebuie si fie
clare, exacte, explicite si corecte. Vocea persoanei
care efectueaza inregistrarea video trebuie si fie
linistita si exprimatd cu fermitate. Este necesar de
a exclude din fraze si propozitii, cuvintele supli-

* Potrivit Raportului de expertizd psihologicd judiciard nr.1-
187.2010, intocmit la 20.07. 2010, comportamentul inculpa-
tului Z. V. atunci cdnd face declaratii inregistrate audio-video
in cadrul audierii in calitate de banuit, precum si in cadrul re-
constituirii, acte de urmdrire penald realizate la 25.03. 2009, nu
este adecvat, denotdndu-se semnalmente ale lipsei de sinceritate,
ale unei supuneri conditionate, ilustrate de actele verbale
si nonverbale ( gesticd, mimicd, pantomimicd, reactivitate
vizuald). Indicatiile comportamentale pot fi provocate fie de
emotii foarte puternice, pe care inculpatul nu le putea dirija,
fie de actiunea unor substante psihoactive. La acestea vom
adduga cd potrivit Raportului de expertizd psihiatricd nr.415
a-2009 din 21.07 2009, prezintd dg. Tulburare de personalitate
emotional-instabild, narcomanie (f.d.68). A se vedea: Decizia
CSJ in Dosarul nr. 1ra-397/12 din 28 martie 2012 recursul
declarat de Z. V. A fost respins.

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

e completing the minutes of the hearing
with data regarding the packaging of the techni-
cal information carrier, the place of storage, and
the signatures of the participants.

Applying the video during the hearing re-
quires compliance with certain requirements:

1. registration of the persons participat-
ing in the hearing (for example, suspect, accused,
injured party, defender, criminal investigation of-
ficer, etc.) at the initial stage, their presentation
should be done by means of a foreground;

2. the recording of the hearing shall be
carried out in such a way that all participants in
the criminal investigation action are permanently
within the framework. The video recording spe-
cialist must be able to record each person, both
the one who asks the questions and the one who
answers, in general and in the foreground;

3. at the moment when the criminal inves-
tigation officer asks the interrogated person, it is
recommended that the interrogated person to be
filmed in the foreground, in order to record the reac-
tion to this question (fixing facial features, gestures,
mimics, words’ pronunciation, etc. [3, p. 33]).

In practice, it was found that the audio-vid-
eo recording of the hearing of the accused allowed
the defense to challenge them through a report of
psychological expertise. The expert argued and
concluded on the basis of the non-verbal signals,
which were sufficiently expressive, that there was
sufficient obvious evidence of distortion of the
truth by the person heard?;

4. Questions and comments must be
clear, accurate, explicit and correct. The voice of
the person making the video must be quiet and

2

According to the Judicial Psychological Expertise Report
No.1-187.2010, concluded on 20.07. 2010, the conduct of the
defendant Z.V. when making audio-video recorded statements
during the hearing as a suspect, as well as during the reconstitu-
tion, criminal prosecution acts performed at 25.03. 2009, is not
adequate, denoting signs of lack of sincerity, of a conditioned obe-
dience, illustrated by verbal and nonverbal acts (gestures, facial
expressions, pantomime, visual reactivity). Behavioral cues can
be caused either by very strong emotions, which the defendant co-
uld not direct, or by the action of psychoactive substances. In
addition we will add that according to the Psychiatric Expertise
Report No.41S year-2009 from 21.07 2009, the person presents
emotional-unstable personality disorder, drug addiction (£d.68).
To see: The Decision of the SCJ File No. 1ra-397/12 from 28
March 2012, the appeal of Z.V. was rejected.
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mentare ,mii”, ,bii”. Intrebarile trebuie adresate
clar si pe scurt, discutand cu respect fati de per-
soana care participa la actiunea de urmirire pena-
14, raspunsurile trebuie ascultate cu atentie [9, p.
112].. Este interzis a adresa intrebiri noi daci nu
s-a primit raspuns complet la precedentele. Nu-
mai dupa raspunsul complet se acceptd urmatoa-
rea intrebare;

5.in cazul prezentarii persoanei audiate a
corpurilor delicte, inregistrarea se efectueazi ast-
tel incat sa fie posibil de vizut obiectul prezentat
si reactia persoanei audiate la prezentarea acestui
obiect.

In cazul in care inscrierea declaratiilor in
procesul-verbal se efectueazi nu concomitent cu
audierea, insa numai dupi ce ofiterul de urma-
rire penald a ascultat relatarea libera, a adresat
intrebarile de detaliu (de tipul: de concretizare,
verificare, precizare, completare etc.), pe timpul
intocmirii procesului-verbal in inregistrare este
necesar de efectuat o pauza (, Timpul... Inregis-
trarea video se intrerupe pentru inscrierea decla-
ratiilor in procesul-verbal. Timpul... Inregistrarea
video a fost reluati.”) [10, p. 112].

Dupa citirea cu voce tare a declaratiilor facu-
te si reproducerea inregistrarilor efectuate, se fixea-
z4 declaratiile persoanei audiate precum ca depozi-
tiile lui au fost consemnate just in procesul-verbal
si pe pelicula video, obiectii si adaugiri nu are.

Tinand cont de cele relatate, putem afirma
inca o datd ci aplicarea inregistrarii video la au-
diere reprezinti un mijloc suplimentar de fixare a
declaratiilor, care compenseaza posibilitatile re-
duse ale fixarii verbale.

In opinia noastr, in contextul progresului
stiintific, purtitorul de informatie pe care s-a rea-
lizat audierea reprezinta o problema majora. Este
clard situatia in cazul in care audierea a fost inre-
gistratd pe pelicula, fiindcd e usor de identificat
originalul si copia, nu se pot face manipulari pe
original etc. Problema apare in cazul in care decla-
ratiile depuse de persoana audiata sunt inregistra-
te pe discuri sau carduri de memorie.

Referitor la problema respectiva urmeaza
de mentionat c3, tinind cont de rezultatele pro-
gresului tehnico-stiintific, fixarea inregistrarii vi-
deo e rational si se efectueze pe discuri §i nu pe
pelicula, deoarece ele pistreazd mai mult timp
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firm. It is necessary to exclude from phrases and
sentences, the additional words “mai”, “bai”. The
questions must be asked clearly and concisely,
discussing with respect to the person participat-
ing in the criminal investigation, the answers
must be listened carefully [9, p. 112]. It is forbid-
den to ask new questions if no complete answer
to the previous ones has been received. Only after
the complete answer the following question may
be accepted;

5. in case of presentation of the physical
evidences, the registration shall be made in such
a way to make it possible to see the object pre-
sented and the reaction of the heard person to the
presentation of this object.

If the statements are recorded in the min-
utes not at the same time as the hearing, but only
after the criminal investigation officer has heard
the free report, has asked the detailed questions
(of the type: of concretization, verification, speci-
fication, completion, etc.), during the drawing up
of the minutes in the registration it is necessary to
take a break (“The Time... Video recording is in-
terrupted to record statements in the minutes. The
Time... Video recording restarted.”) [10, p. 112].

After the statements have been read aloud
and the recording reproduced, the statements of
the person heard are fixed as if his declaration was
recorded right in the minutes and on the video,
and there are no objections and additions.

In view of the above, we can state once
again that the application of the video recording
to the hearing is an additional means of fixing the
statements, which compensates for the reduced
possibilities of verbal fixation.

In our opinion, in the context of scientific
progress, the information carrier on which the
hearing was conducted is a major issue. The situ-
ation is clear if the hearing was recorded on film,
because it is easy to identify the original and the
copy, no manipulations can be made on the origi-
nal, etc. The problem occurs if the statements
submitted by the person heard are recorded on
discs or memory cards.

Regarding this issue, it should be men-
tioned that, taking into account the results of
technical-scientific progress, fixing the video re-
cording is rational to be done on discs and not
on film, because they keep information longer,



informatia, nu sunt influentate de cimpurile elec-
tromagnetice, sunt ieftine etc.

In cazul in care audierea se inregistreazi
prin intermediul camerei digitale drept purta-
tori de informatie trebuie si serveasca discuri si
carduri de memorie de unica folosinta. Utiliza-
rea purtatorilor de informatie de unica folosinta
permite pastrarea informatiei digitale in forma
intacta si excluderea posibilitatii modificarii con-
tinutului prin intermediul tehnicii computerizate.

Tinand cont de faptul cd audierea poate fi
inregistratd cu aplicarea oricirui tip de camera de
luat vederi, declaratiile obtinute pot fi inregistrate
pe urmatorii purtitori de informatie: casete mini
DV, disc de unici folosinta DVD, hard disc HDD,
card de memorie reutilizabil etc.

Durata audierii neintrerupte a persoanei
mature nu poate depasi 4 ore, iar durata audierii
in aceeasi zi nu poate depasi 8 ore. Persoana audi-
atd are dreptul la o pauza de pani la 20 de minute
pe durata audierii de 4 ore. In cazul persoanelor
grav bolnave, durata audierii se stabileste tinind
cont de indicatiile medicului. Acest fapt poate
determina efecte negative, deoarece casetele vi-
deo de tip mini DV pot inregistra pani la 2 ore
maximum. Astfel, in cazul unei audieri ce dureaza
mai mult de 2 ore apare necesitatea intreruperii
inregistrarii pentru schimbarea purtitorului de
informatie, fapt ce poate determina in unele ca-
zuri tactica audierii. Inregistrarea video, in astfel
de cazuri, este rational de efectuat prin interme-
diul camerelor digitale care salveaza informatia pe
discul hard (HDD), cu durata de inregistrare de
la 1S ore panala 60 de ore.

Conform art. 260 alin. (6) CPP al RM,
aplicarea in timpul audierii a mijloacelor tehnice
de fixare impune anexarea la procesul-verbal de
audiere a purtatorului de informatie. Pentru asi-
gurarea obiectivitatii i autenticitatii informatiei
fixate pe purtitorul de informatie copierea trebu-
ie si se realizeze evitind computerul. In procesul
copierii imaginea video poate fi distorsionats,
modificati ceea ce exclude utilizarea acesteia in
cadrul procesului penal. Pentru copierea imaginii
video de pe o cameri digitald pe un disc de unica
folosinta, de exemplu, poate fi folosit un recorder
Sony DVDirect (Sony VRD-MCS).

Realizarea copiilor poate avea loc si in timpul
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are not influenced by electromagnetic fields, are
cheaper, etc.

If the hearing is recorded via the digital
camera as information carriers, it must serve sin-
gle-use discs and memory cards. The use of dis-
posable information carriers allows the preserva-
tion of digital information in an intact form and
the exclusion of the possibility of modifying the
content through computer technology.

Given that the hearing can be recorded
with the application of any type of camera, the
statements obtained can be recorded on the fol-
lowing information carriers: mini DV cassettes,
disposable DVD disc, HDD hard disc, reusable
memory card, etc.

The duration of the uninterrupted hearing
of the mature person may not exceed 4 hours, and
the duration of the hearing on the same day may
not exceed 8 hours. The person heard is entitled
to a break of up to 20 minutes during the 4-hour
hearing. In the case of seriously ill persons, the
duration of the hearing shall be determined tak-
ing into account the doctor’s instructions. This
can cause negative effects, as mini DV cassettes
can record up to a maximum of 2 hours. Thus,
in the case of a hearing that lasts more than 2
hours, there is a need to interrupt the recording
to change the information carrier, which can de-
termine in some cases the tactics of the hearing.
Video recording, in such cases, is rationally per-
formed through digital cameras that save infor-
mation to the hard disc (HDD), with the record-
ing time from 15 hours to 60 hours.

According to art.260 paragraph (6) of the
Criminal Procedure Code of the Republic of
Moldova, the application during the hearing of
the technical means of fixing requires the annexa-
tion of the information carrier to the hearing re-
port. To ensure the objectivity and authenticity of
the information fixed on the information carrier,
the copy must be made avoiding the computer.
In the process of copying, the video image can be
distorted, modified, which excludes its use in the
criminal proceedings. For example, a Sony DV-
Direct recorder (Sony VRD-MCS) can be used
to copy the video image from a digital camera to
a single-use disc.

Making copies can also take place while
watching the video. In this case, the minutes of
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vizionarii inregistrarii video. In acest caz procesul-
verbal al audierii va cuprinde mentiuni cu privire la
aplicarea mijloacelor tehnice de copiere a imaginii
video de pe camera digitala pe purtitorul de infor-
matie de unica folosinta (disc, card de memorie),
in timpul vizionarii inregistrarii video, dupa inche-
ierea audierii. La terminarea vizionarii inregistrarea
video se reia pentru a fixa suplimentar completirile,
rectificirile ori precizarile survenite din partea par-
ticipantilor la audiere. Aceastd inregistrare, la fel,
trebuie copiatd, fapt despre care se va face mentiune
in procesul-verbal de audiere. Analizind cele expuse
mai sus, constatim ci la procesul-verbal de audiere
se vor anexa 2 purtatori de informatie: inregjstrarea
video a audierii si inregistrarea video a completiri-
lor, rectificarilor ori precizirilor participantilor.

Audierea poate fi inregistratd si pe disc
Mini DVD, care este de unici folosintd. Astfel,
greselile, erorile comise pe parcursul audierii pot
fi corectate numai prin intermediul explicatiilor,
concretizirilor realizate in timp real. Procesul de
audiere poate fi fixat pe mai multe discuri de acest
tip. Pentru ca inregistrarea video, fixata pe Mini
DVD, si fie vizionati este necesar finalizarea dis-
cului. Dupa efectuarea operatiunii de finalizare a
discului o alta informatie nu poate fi inregistrata,
la fel, nu e posibild modificarea informatiei.

Sustinem opinia autorului Holopov A. [ 12]
cd in cazul folosirii drept purtitor de informatie a
unui disc de tip Mini DVD ofiterul de urmarire
penala trebuie sd respecte urmitoarea consecuti-
vitate de actiuni:

e intreruperea inregistrarii video a audierii
pentru a demonstra datele inregistrate participan-
tilor la audiere (discul nu este supus functiei — fi-
nalizarea discului);

e vizionarea inregistrarii video se realizea-
za prin conectarea camerei video la televizor sau
monitorul computerului;

e reluarea inregistrarii video pentru fixa-
rea completdrilor, rectificarilor ori precizarilor
participantilor, pe acelasi disc. Daci spatiul liber
existent pe disc nu este de ajuns, se foloseste altul,
fapt despre care se face mentiunea respectiva in
procesul-verbal al audierii;

e dupi inregistrarea completrilor, rectifi-
carilor ori precizarilor participantilor se efectuea-
za finalizarea discului.
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the hearing will include notifications regarding
the application of the technical means of copy-
ing the video image from the digital camera to
the disposable information carrier (disc, memory
card), while watching the video, after the finish-
ing of the hearing. At the end of the viewing, the
video recording is resumed in order to addition-
ally fix the completions, rectifications or clarifica-
tions that occurred from the participants in the
hearing. This record must also be copied, which
will be mentioned in the minutes of the hearing.
Analyzing the above, we ascertain that 2 informa-
tion carriers will be attached to the minutes of the
hearing: video recording of the hearing and video
recording of the participants’ additions, correc-
tions or clarifications.

The hearing can also be recorded on a dis-
posable Mini DVD disc. Thus, mistakes, errors
committed during the hearing can be corrected
only through explanations, concretizations made
in real time. The hearing process can be fixed on
several discs of such a type. In order for the video
recording, fixed on the Mini DVD, to be viewed,
the disc must be finalized. After performing the
disc completion operation, no other information
can be recorded, nor is any change of information
possible.

We support the opinion of the author Ho-
lopov A. [12], that in the case of using a Mini
DVD as an information carrier, the prosecuting
officer must comply with the following sequence
of actions:

e interrupting the video recording of the
hearing to demonstrate the data recorded to the
hearing participants (the disc is not subject to
function — disc completion);

e watching the video is done by connecting
the camcorder to the TV or computer monitor;

e resumption of the video recording for
fixing the completions, rectifications or specifica-
tions of the participants, on the same disc. If the
free space of the disc is not enough, another one
is used, a fact that is mentioned in the minutes of
the hearing;

e after the registration of the completions,
rectifications or specifications of the participants,
the disc is finalized.

In this context, it should be noted that the vid-
eo recording made on a single-use Mini DVD disc



In acest context, trebuie mentionat ci in-
registrarea video realizatd pe disc Mini DVD, de
unici folosinta, nu poate fi modificata. Ceea ce
simplifici utilizarea ulterioara a inregistrarii video
in procesul penal.

Concluzii. Inregistririle audio sau video
efectuate in cadrul audierii reprezintd un mijloc
de fixare suplimentara a desfasurarii si rezultate-
lor audierii partilor si altor persoane.

Asigurand exactitatea si plenitudinea fixarii
mijloacelor de proba aceasta transmite nu numai
continutul sensului, dar si latura emotionala a au-
dierii. In unele cazuri inregistrarea video permite
fixarea intregului proces de aparitie a declaratiilor.
Chiar si ticerea, in unele cazuri, are importanta
pentru ofiterul de urmarire penala.

Este rational de aplicat inregistrarea video
la audiere in urmatoarele situatii:

« audierea cu participarea interpretului;

« audierea persoanei in cazul recunoagterii
vinii, autodenuntului;

« audierea persoanele care in cadrul oferirii
declaratiilor utilizeaza notiuni §i termeni speciali;

« audierea persoanelor ce au deficiente in
dezvoltarea psihici;

« audierea persoanelor care pe langa de-
claratii depuse sunt in stare si demonstreze pe
harta si schite calea parcursa de el, pozitionarea
obiectelor la locul faptei etc.;

« audierea persoanelor a ciror viata se afla
in pericol;

« audierea persoanelor care din diferite mo-
tive nu vor fi prezente in sedintele judecitoresti;

+ audierea minorilor;

« audierea complicilor.

Aplicarea inregistrarii video la audiere re-
prezinti un mijloc suplimentar de fixare a decla-
ratiilor, care compenseaza posibilitatile reduse ale
fixdrii verbale.
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cannot be changed. This simplifies the subsequent
use of video recording in criminal proceedings.

Conclusions. Audio or video recordings
made during the hearing are a means of further
fixing the conduct and results of the hearing of
the parties and other persons.

Ensuring the accuracy and fullness of the
fixation of the evidence, it conveys not only the
content of the meaning, but also the emotional
side of the hearing. In some cases, video record-
ing allows the entire statement process to be set.
Even silence, in some cases, is important to the
prosecuting officer.

It is reasonable to apply video recording to
hearing in the following situations:

« hearing with the participation of the in-
terpreter;

« hearing the person in case of guilt recog-
nition, self-denunciation;

« hearing persons who use special notions
and terms in giving statements;

« hearing people with disabilities in mental
development;

« hearing the persons who, in addition to
the submitted statements, are able to demon-
strate on the map and sketches the path taken
by them, positioning of the objects at the crime
scene, etc.

« hearing people whose lives are in danger;

« hearing persons who for various reasons
will not be present at court hearings;

« hearing of minors;

+ hearing of accomplices.

Applying the video recording to the hear-
ing is an additional means of fixing statements,
which compensates for the reduced possibilities
of verbal fixation.
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In cadrul studiului este investigat subiectul limba-
jului criminalistic punctindu-se pe erorile existente in
tendintele de dezvoltare a limbajului criminalistic ca
limbaj stiintific. Este reprezentatd pozitia autorului
fatd de formarea limbajului criminalistic ca fenomen
ce integreazd termeni si definitii criminalistice.

Cuvinte-cheie: limbaj, criminalisticd, eroare, ten-
dinte, stiintd.

The study examines the subject of the forensic lan-
guage, pointing out the errors that exist in the devel-
opment trends of the forensic language as a scientific
language. The position of the authors regarding the
formation of the forensic language is presented as a
phenomenon that combines the terms and definitions
from different sciences.

Keywords: language, forensics, error, trends, sci-
ence.

Introducere. Dupa cum stim un limbaj are
mai multe functii si este un instrument de expri-
mare care transferd gandurile §i sentimentele in-
tre oameni. Anume limbajul este principalul mij-
loc de comunicare i, de asemenea, un instrument
de géndire, cu ajutorul ciruia o persoana isi poate
analiza §i structura experienta si isi poate formula
gandurile.

Orice stiintd pentru a obtine o mai mare
precizie, certitudine i unicitate in folosirea terme-
nilor isi creeaza propriul limbaj care se deosebeste
esential de limbajul natural si este considerat ca o
forma specifici de comunicare. In opinia lui Stoff
V., ,intelegerea metodologiei de creare a limbajului
stiintific si cunoastere a principiilor de formare si a
regulilor de operare cu anumiti termeni si definitii
reprezintd o particularitate esentiald de dezvoltarea
stiintificd. De aceea analiza limbajului stiintei repre-
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Introduction. A language, as we know, has
several functions and is a tool of expression that
transfers thoughts and feelings between people.
Namely, language is the main means of commu-
nication and also a tool of thought, with the help
of which a person can analyze and structure his
experience and formulate his thoughts.

Any science in order to obtain greater pre-
cision, certainty and uniqueness in the use of
terms creates its own language that is essentially
different from natural language and is considered
a specific form of communication. According to
the opinion of Stoft V., “understanding the metho-
dology of creating scientific language and knowledge
of training principles and operating rules with cer-
tain terms and definitions is an essential feature of
scientific development. That is why the analysis of the
language of science is a primary task of contempo-
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zintd o sarcind principald primordiald a metodolo-
giei stiintifice contemporane.” [35, p. 27].

Golovin A. mentioneazi , pe buni drepta-
te, ci ,studierea limbajului stiintific faciliteazd spo-
rirea procesului de teoretizare a stiintei si de aceea
nu numai ci asigurd unicitatea diferitor metode
de reflectare a obiectelor analizate, creAnd astfel
procedee universale de investigare, dar mai si spo-
reste sistematizarea informatiei elaborate. Altfel
spus, sporeste integritatea sistemelor de cunos-
tinta” [31, p. 78].

Scopul articolului consti in evidentierea
erorilor actuale existente in tendintele de dezvol-
tare a limbajului criminalistic.

Metode si materiale aplicate. Pentru rea-
lizarea scopului trasat, tinind cont de specificul si
caracterul complex al temei investigate, in calitate
de metode de cercetare au fost folosite metoda
logicd, sistematica si de comparare. Cercetarile
intreprinse se bazeazi pe studierea doctrinei.

Rezultate obtinute si discutii. Conceptul
limbajului este multilateral, insd cu referire la cri-
minalistici consideram ca putem studia trei cate-
gorii:

e limbajul natural (firesc);

e limbajul stiintei;

e limbajul formalizat.

yLimbaj natural” este denumit acel limbaj
prin intermediul ciruia se comunici i se exprima
gandurile in activitatea cotidiana. Limbajul firesc
este universal, treaptd atinsda datoritd bagajului
enorm de cuvinte si combindrii lor. El poate fi
foarte expresiv. Cu toate acestea, limbajul natural
are si o multime de neajunsuri reprezentate prin
neclaritate, polisemie, volum mare al unor fraze
existente in circuit etc.

Utilizarea limbajului natural in scopuri
stiintifice impiedica crearea limbajului stiintific
inclusiv a celui formalizat, cu toate ci sunt intr-o
stransa corelatie genetica.

Limbajul stiintific difera de limbajul natu-
ral prin faptul ci are mult mai putine posibilitati
de exprimare a ambiguitatilor, adici este mai po-
trivit pentru sfera in care este necesara precizia
si acuratetea, nefiind posibil jocul de cuvinte si
nuantele lor semantice.

Limbajul stiintific mai este denumit si arti-
ficial, astfel subliniindu-se diferenta existenta fatd

rary scientific methodology.”[3S, p. 27].

Golovin A. rightly mentions, that “the study
of scientific language facilitates the increase of the
process of theorizing science and therefore not only
ensures the uniqueness of different methods of
reflection of the analyzed objects, thus creating
universal investigation procedures, but also incre-
ases the systematization of the elaborated infor-
mation. In other words, it enhances the integrity
of knowledge systems” [31, p. 78].

The purpose of the article is to highlight
the current errors in the development trends of
forensic language.

Methods and materials applied. In order
to achieve the stated goal, taking into account the
specificity and complex character of the investi-
gated topic, the logical, systemic and comparison
methods were used as research methods. The re-
search undertaken is based on the study of doc-
trine.

Results obtained and discussions. The
concept of language is multilateral, but with refe-
rence to forensics we consider that we can study
three categories:

e natural language (native);

e scientific language;

e formalized language.

yNatural language” is the language through
which thoughts are communicated and expressed
in everyday activity. Natural language is univer-
sal, a step reached due to the enormous baggage
of words and their combination. It could be very
expressive. However, natural language also has
a lot of shortcomings represented by ambiguity,
polysemy, large volume of phrases existing in the
circuit, etc.

The use of natural language for scientific
purposes prevents the creation of scientific lan-
guage, including formalized language, although
they are in close genetic correlation.

Scientific language differs from natural lan-
guage because it has much less ability to express
ambiguities, so it is more suitable for the sphere in
which precision and accuracy are required, and it
is not possible to play on words and their seman-
tic nuances.

Scientific language is also called artificial,
thus emphasizing the difference from the natural
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de limbajul firesc.

In opinia lui Golovanov V., ,Fiecare stiintd
isi elaboreazd propriul sau limbaj special, artifici-
al, care se creeazd in baza celui firesc. Simbolurile,
termenii lingvistici acceptati intr-o stiintd, spre de-
osebire de limbajul firesc, au o mare austeritate si
unicitate” [30, p. 60]. Sustinem aceastd opinie,
dar totodata constatam ci atat limbajul procesual
penal, cat si criminalistic, contrar cerintelor stiin-
tifice, nu poate fi catalogat drept auster si unic.

Limbajul criminalistic reprezintd o simbi-
ozi de stiinte, iar prin natura sa un fenomen in-
tegrat, absorbind termeni si definitii cu privire la
stiintele naturale, economice, chimice, biologice
etc., totodatd imbogitindu-1 cu dispozitii si nor-
me juridice.

Limbajul formalizat este un limbaj artificial
al logicii, conceput sa reproduca formele logice ale
contextelor unui limbaj natural, precum §i expri-
marea legititilor si a metodelor rationale de gandi-
re in teoriile logice construite in acest limbaj [9].

»Un limbaj formalizat este o formd de dezvol-
tare a limbajului stiintific, cdnd precizia si concrete-
tea terminologicd si sintacticd sunt aduse la limitd,
multe cuvinte si expresii sunt inlocuite cu semne si
formule. Aceastd limbd este cea mai specificd, dar si
cea mai putin flexibild. Trebuie sd fie actualizat din
cdnd in cdnd, deoarece este in contact cu limbajul na-
tural [36, p. 255].

Astfel, constatam ca limbajul unei stiinte
reprezinta o integrare specifici dintre limbajul ar-
tificial si cel firesc.

Limbajul criminalistic se refera, in general,
la limbajul stiintific, in primul rdnd, deoarece se
bazeazi pe realizirile si evolutiile stiintifice, si in
al doilea rand, deoarece in desfasurarea cerceta-
rilor precizia si acuratetea sunt foarte importante.
Cu toate acestea, in unele cazuri elemente ale lim-
bajului natural pot pitrunde in limbajul stiintific
criminalistic (de exemplu, daci sunt supuse in-
vestigatiilor texte lasate de suspecti in care pot
apirea vocabularul cotidian, argourile etc.).

Analizand literatura de specialitate, obser-
vam ca in prezent existd urmatoarele tendinte in
dezvoltarea limbajului stiintific al criminalisticii
[28, p.249-254]:

« extinderea gamei de definitii §i concepte
utilizate;
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language.

According to the opinion of Golovanov V.,
“Each science develops its own, special, artificial lan-
guage, which is created on the basis of the natural
one. Symbols, linguistic terms accepted in a science,
unlike natural language, have a great austerity and
uniqueness.” 30, p. 60]. We support this opinion,
but at the same time we find that both criminal
and forensic procedural language, contrary to sci-
entific requirements, cannot be classified as aus-
tere and unique.

The forensic language represents a symbio-
sis of sciences and an integrated phenomenon by
its nature, absorbing terms and definitions regar-
ding the natural, economic, chemical, biological
sciences, etc., at the same time enriching it with
legal provisions and norms.

Formalized language is an artificial langua-
ge of logics, designed to reproduce the logical
forms of the contexts of a natural language, as well
as the expression of laws and rational methods of
thinking in logical theories constructed in this
language [9].

“A formalized language is a form of develop-
ment of scientific language, when terminological and
syntactic precision and concreteness are brought to
the limit, many words and expressions are replaced
by signs and formulas. This kind of language is the
most specific, but also the least flexible. It needs to
be updated from time to time, as it is in contact with
natural language [36, p. 255].

Thus, we find that the language of a science
represents a specific integration between artificial
and natural language.

Forensic language generally refers to scien-
tific language, firstly because it is based on scien-
tific achievements and developments, and secon-
dly, because in research conducting, accuracy and
precision are very important. However, in some
cases elements of natural language may enter into
the forensic scientific language (for example, if
texts left by the suspects are investigated in which
may appear everyday vocabulary, slang, etc.).

Analyzing the specialized literature, we no-
tice that there are currently the following trends
in the development of the scientific language of
forensics [28, p.249-254]:

« expanding the range of definitions and
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« modificarea definitiilor existente;

« diferentierea conceptelor si a definitiilor
acestora;

« unificarea terminologiei criminalistice;

« dezvoltarea sistemelor emblematice.

Tendinte care nu reusesc permanent si
acopere necesitatile limbajului criminalistic.

In criminalistici, extinderea gamei de con-
cepte si definitii utilizate se datoreaza:

a. utilizdrii active a vocabularului impru-
mutat (striin), in opinia noastra, este o tendinta
independenta in dezvoltarea limbajului crimina-
listic. Cu toate acestea, ar trebui si fim de acord
cu Valghina N. in aceea ca urmare a satisfacerii
nevoilor limbajului, o multime de cuvinte inuti-
le care complici limbajul au iesit la suprafata. Un
cuvant striin a devenit nu numai necesar, dar si
atractiv, prestigios. In acest caz, dozarea si se-
lectivitatea aplicarii vocabularului striin incep sa
se piardd. Castigd starea de spirit generala, moda,
dorinta de a tine ,pasul cu timpul” [29]. Ca exem-
plu, putem cita paralelele lexicale care confirma
absenta necesitatii imprumutului, deoarece exista
echivalente lexicale: urme olfactive — urme de mi-
ros, expertiza odontologici — expertiza urmelor de
dinti, armologia judiciara — balistica judiciari etc.

Trebuie mentionat cd noi terminologii in lim-
bajul criminalisticii apar doar in cadrul discutiilor
stiintifice. Acest lucru impiedicd ambiguitatea uti-
lizdrii termenilor si aparitia unei noi terminologii
non-stiintifice in criminalisticd.

b. dezvoltarea modernd a teoriei generale a
stiintei criminalistice, precum si a stiintei expertizei
judiciare.

Nu exista nici o indoiala cd aparitia terme-
nilor noi in criminalistica are un efect pozitiv asu-
pra dezvoltarii stiintei. Cu toate acestea, ar trebui
sa fim de acord cu G.N. Muhin care mentioneaza
ca: ,devine un fenomen obisnuit atunci cdnd terme-
nii «<la modd> nepregdtiti si neprotejati din punctul
de vedere al procedurii stiintifice, general acceptate,
sunt introdusi cu forta in aparatul conceptual al
cursului. Claritatea, concizia, soliditatea prezentdrii
gandirii, claritatea limbajului stiintific sunt din ce in
ce mai putin intdlnite nu numai in stiintd, dar si in li-
teratura educational criminalisticd, pretentiozitatea
stilului si terminologia nou-formatd apar din ce in ce
mai mult” [33,p. 7].

concepts used;

« changing of existing definitions;

« differentiating concepts and their defini-
tions;

+ unification of forensic terminology;

« development of emblematic systems.

Trends that do not permanently manage to
cover the needs of forensic language.

In forensics, the extension of the range of
concepts and definitions used is due to:

a. active use of borrowed (foreign) voca-
bulary, in our opinion, it is an independent trend
in the development of forensic language. How-
ever, we should agree with Valghina N. arguing
that as a result of meeting the needs of the langua-
ge, alot of unnecessary words that complicate the
language came to the surface. A foreign word has
become not only necessary, but also attractive,
prestigious. In this case, the dosage and selectivity
of the application of foreign vocabulary begin to
be lost. Gain the general mood, fashion, and desi-
re to be “in step with time” [29]. As an example,
we can cite lexical parallels that confirm the ab-
sence of the need for the loan, because there are
lexical equivalents: olfactory traces — smell traces,
odontology expertise — expertise of tooth marks,
judicial armology — judicial ballistics, etc.

It should be noted that new terminology in the
language of forensics appears only due to scientific
discussions. This prevents the ambiguity of the use of
terms and the emergence of new non-scientific termi-
nology in forensics.

b. modern development of the general theory
of forensic science, as well as the science of judicial
expertise.

There is no doubt that the emergence of new
terms in forensics has a positive effect on the de-
velopment of science. However, we should agree
with G.N. Muhin who mentions that: “it becomes
a common phenomenon when “fashionable” terms,
unprepared and unprotected from the point of view of
scientific procedure, generally accepted, are forcibly in-
troduced into the conceptual apparatus of the course.
Clarity, conciseness, solidity of thought presentation,
exactness of scientific language are less and less com-
mon not only in science but also in forensic educational
literature, while the pretentiousness of style and newly
formed terminology increasingly appear” [33, p. 7].
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Mentionam ca inovatiile limbajului stiintei
criminalistice ar trebui si se desfisoare intr-un
cadru de discutii si s3 nu conducd la ambiguitatea
utilizarii termenilor. Modificarile negative ale lim-
bajului educational criminalistic reduc eficacitatea
si calitatea pregatirii criminalistice a juristilor.

Modificarea definitiilor existente. Potrivit
lui Belkin R.S., ,aceastd tendintd se manifesta atdt
in inlocuirea anumitor definitii cu altele, cdt si in ra-
finarea definitiilor folosite si, prin urmare, a termeni-
lor si notiunilor care le desemneaza” [27].

Din picate, definitiile criminalistice s-au
schimbat din motive ,superficiale”. Suntem de
acord cu Belkin R. in ceea ce priveste ,introduce-
rea unui nou termen in criminalisticd este justificatd
doar in doud cazuri: cdnd apare un concept nou in
stiintd care nu poate fi exprimat prin termeni vechi
si cdnd este considerat un aspect nou al conceptului
vechi, cand termenul este necesar pentru a ardta ca-
litatea dezvdluitd a unui obiect. Din pdcate, aceastd
reguld de principiu nu este intotdeauna respectatd in
conditii moderne” [26, p. 81].

Modificarea definitiilor existente nu este
intotdeauna necesara, logici si nu reflecta dez-
voltarea sau schimbarea cunostintelor. Ar trebui
sd fie de acord cu opinia lui Iablokov N. si. Golo-
vin A.: ,aparitia in literatura criminalisticd a unui
nou concept nu necesitd incd o revizuire a structuri
si a aparatului conceptual si terminologic al intregii
stiinte sau a pdrtii sale individuale. Orice termen
care apare recent necesitd o analizd stiintificd seri-
oasd si discutii, mai ales dacd este axat pe inlocuirea
unui termen cu altul sau desemnarea unei ramuri de
stiintd criminalisticd existentd de multd vreme. De
exemplu, cu ce este mai bun termenul documentolo-
gia decdt cercetarea tehnico-criminalisticd a docu-
mentelor” (37, p. 134].

Cu privire la diferentierea conceptelor si
definitiilor punctam pe faptul ca actualmente la
formularea categoriilor criminalistice si relatiilor
de subordonare intre concepte si nu existe ,cer-
curi logice” si alte erori care apar in cazul in care
nu se atrage atentie suficientd asupra activitatii de
intelegere a conceptelor criminalistice.

Unificarea terminologiei criminalistice.
Termenii imprumutati din alte stiinte nu sunt lu-
atila control, astfel, in goana de simplificare a lim-
bajului existd tendinte de exces spre primitivizare.
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We note that the innovations of the language
of forensic science should take place in a framework
of discussions and should not lead to the ambiguity
of the use of the terms. Negative changes in forensic
educational language reduce the effectiveness and
quality of forensic training of lawyers.

Modification of existing definitions.
According to Belkin R.S., this tendency is mani-
fested both in the replacement of certain definitions
with others and in the refinement of the definitions
used and, consequently, of the terms and notions
which designate them” [27].

Unfortunately, forensic definitions have
changed for “superficial” reasons. We agree with
Belkin R. regarding “introduction of a new term in
forensics is justified in only two cases: when a new
concept in science appears that cannot be expressed
in old terms and when it is considered a new aspect
of the old concept, when the term is necessary to indi-
cate the revealed quality of an object. Unfortunately,
this rule of principle is not always observed in mo-
dern conditions” [26, p. 81].

Modification of existing definitions is not
always necessary, logical and does not reflect the
development or change of knowledge. We could
agree with opinion of Iablokov N. and Golovin A.:
“the emergence of a new concept in the forensic litera-
ture does not yet require a revision of the structure and
conceptual and terminological apparatus of all science
or its individual part. Any recent term requires serious
scientific analysis and discussion, especially if it is focu-
sed on replacing one term with another or designating
a long-standing branch of forensic science. For exam-
ple, why the term documentology is better than the te-
chnical-forensic research of documents” [37, p. 134]

Regarding the differentiation of concepts
and definitions, we point out that currently in the
formulation of forensic categories and subordina-
tion relations between concepts there are no “lo-
gical circles”, while other errors may occur if not
enough attention is paid to the activity of forensic
concepts understanding.

Unification of forensic terminology. Terms
borrowed from other sciences are not taken into
account, so in the pursuit of language simplifica-
tion there are tendencies of being too primitive.
Terminological loans do not have as a reason the
introduction of a new theory, but the popularity
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Imprumuturile terminologice nu au ca motiv in-
troducerea unei noi teorii, ci popularitatea unui
concept nou in comunitatea stiintifica.

Dezvoltarea sistemelor emblematice pre-
zinta fisuri in mecanismul de control, astfel incat
se mai intilneste formalizarea, uneori excesivi, a
limbajului de examinare ceea ce genereazi o pier-
dere de flexibilitate.

Referitor la subiectul erorilor din limbajul
criminalistic pentru literatura de specialitate au-
tohtond mai este caracteristic imprumutul prin
traducere incorecti. In Moldova, istoria dezvolti-
rii criminalisticii ca stiintd a sistemului de drept
incepe mai cu seama in perioada aflarii republicii
in cadrul fostei Uniuni Sovietice.

Multiplele lucrari in domeniul criminalis-
ticii la inceputul sec. al XX-lea au fost influentate
de viziunile cercetitorilor vest-europeni, precum
Niceforo A., Reiss R., Goddefroy E., Veingardt A.,
Annuschat E. [7, p. 35]. Putinele din aceste lucrari
au ajuns in original la cititorii din Gubernia Ba-
sarabia [16]. Evident ci literatura de specialitate
din perioada respectiva era dominata, atit de tra-
duceri realizate in limba rus3, cit si de lucriri ale
criminalistilor rusi (Tregubov S., Lebedev V., Po-
tapov S.) [7, p. 35]. Tendinta de alimentare a bibli-
ografiei criminalistice cu surse editate in strainita-
te, mai ales in limba rus3, s-a pastrat pana la sfarsitul
sec. al XX-lea. Abia dupa obtinerea independentei
in 1991 literatura de specialitate a fost imbogatita
cu lucrari editate in limba romana [5,6] sau aduse
de peste Prut. Dar si in cazul publicatiilor care si-au
ficut aparitia in Roménia, pana la 1991, nu trebuie
uitat faptul ci ea a fost parte a URSS si literatura
din domeniul criminalisticii, la fel, a fost influentata
direct de autorii sovietici. Dupa cum afirma profe-
sorul R. Belkin, ,istoria acestei stiinte ramdne comu-
nd pentru toti membrii acestei URSS, indiferent de
limba in care actualmente o expunem” [32].

Referitor la aportul savantilor striinila dez-
voltarea criminalisticii, in spatiul vorbitor de lim-
bi roménd, nu negim importanta lor. Ba chiar le
apreciem si consideram ci au avut un rol impor-
tant in dezvoltarea criminalisticii autohtone. Insi
apar multe semne de intrebare la unii termeni cri-
minalistici care au fost tradusi din limba rusi sau
alte limbi, in roménai si introdusi cu vehementa in
limbajul criminalistic.

of a new concept in the scientific community.

The development of emblematic systems
presents cracks in the control mechanism, so that
the formalization, sometimes excessive, of the
examination language is also encountered, which
generates a loss of flexibility.

Regarding the subject of errors in the fo-
rensic language for the local specialized literature,
the loan by incorrect translation is also characte-
ristic. In Moldova, the history of the development
of forensics as a science of the legal system begins
especially during the republic’s existence in the
former Soviet Union.

The multiple works in the field of crimi-
nology at the beginning of the twentieth century
were influenced by the visions of Western Euro-
pean researchers such as Nicephorus A., Reiss R.,
Goddefroy E., Veingardt A., Annuschat E. [7, p.
35]. Few of these works have reached the original
in the readership of Bessarabia [16]. Obviously,
the specialized literature of that period was domi-
nated, both by translations into Russian and by
works by Russian criminologists (Tregubov S.,
Lebedev V., Potapov S.) [7, p. 35]. The tendency
to supply the forensic bibliography with sources
published abroad, especially in Russian, was ma-
intained until the end of the twentieth century.
Only after gaining independence in 1991 the spe-
cialized literature was enriched with works pu-
blished in Romanian [S, 6] or brought from the
other bank of the river Prut. But even in the case
of publications that appeared in Romania until
1991, we must not forget that it was part of the
USSR and forensic literature was also directly in-
fluenced by Soviet authors. As professor R. Belkin
stated, “the history of this science remains common
to all members of this USSR, regardless of the lan-
guage in which we currently present it” [32].

Regarding the contribution of foreign sci-
entists to the development of forensics, in the
Romanian-speaking space, we do not deny their
importance. We even appreciate them and consi-
der that they played an important role in the de-
velopment of local forensics. But there are many
question marks in some forensic terms that have
been translated from Russian or other languages,
into Romanian and vehemently introduced into
the forensic language.
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La fel, trebuie sa fim de acord si sd recu-
noastem ci multe dintre ,invataturile” juristilor
(si nu numai ale criminalistilor) au devenit dog-
me §i s-au transformat intr-o frind in dezvol-
tarea stiintei. Acest lucru s-a remarcat mai ales
in sistemul de servire a practicii prin pregitirea
disertatiilor.

Astfel, daci analizam literatura de speciali-
tate, constatim ci unii autori ca:Doras S.Gh. [5],
Mirceal. [19], Ciopraga A. [2], Suciu C. [22] etc.
folosesc sintagma ,,cercetarea infractiunilor”, altii
precum: Ruiu M. [20], Stancu E. [21], Berchesan
V. [1] etc. ,investigarea infractiunilor”. La fel,
putem intalni si ambele sintagme, de exemplu,
yInvestigarea si cercetarea infractiunilor in-
dreptate impotriva vietii, integritdtii corporale
si sandtdatii” [23]. Tar in lucrarea autorului Go-
lunski S., tradusa in limba roman3, constatim sin-
tagma ,anchetarea infractiunilor” [8].

Conform dictionarului explicativ al lim-
bii romane, prin termenul ,cercetare’se intele-
ge:1. Actiunea de a (se) cerceta si rezultatul ei. 2.
Investigatie originala in scopul dobandirii de noi
cunostinte stiintifice sau tehnologice. 3. (Jur.)
Activitate desfasuratd de organele de urmdrire pena-
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Likewise, we must agree and recognize that
many of lawyers’ “teachings” (and not just of cri-
minalists) have become dogmas and transformed
into the brake for the development of science.
This was especially noticeable in the system of
serving the practice by preparing of dissertations.

Thus, analyzing the specialized literatu-
re we discovered that some authors like: Doras
S.Gh. [S], Mircea L. [19], Ciopraga A. [2], Su-
ciu C. [22] etc. are using the phrase “research of
offenses”, while others like: Ruiu M. [20], Stan-
cu E. [21], Berchesan V. [1] etc. “investigation
of offenses”. We can also find both phrases, for
example, “Investigation and research of offenses
against life, bodily integrity and health” [23].
And in the work of the author Golunski S., trans-
lated into Romanian, we find the phrase “prose-
cution of offenses” [8].

According to the explanatory dictionary
of the Romanian language, the term “research”
means: 1. The action of researching and its result.
2. Original investigation in order to acquire new
scientific or technological knowledge. 3. (Jur.)
Activity carried out by the criminal investigation bo-
dies for gathering and verifying evidence regarding

la pentru strdngerea si verificarea probelor cu privire

the commission of an offense and for discovering and

la sdvdrsirea unei infractiuni si pentru descoperirea

catching the offender etc. [11].

si prinderea infractorului etc. [11].
Termenul ,a investiga’este definit ca:1. a
analiza, a cerceta, a examina, a studia, a urmari,

(livr.) a considera, (inv.) a medita, a privi, a so-
coti, (fig.) a explora, (inv. fig.) a scirmana. (~ ca-
uzele unui fenomen.)2. (fig.) a sonda. (A ~ opinia
publicd) [12].

Investiga vb. I tr.A face investigatii (mai

The term “to investigate” is defined as: 1.
to analyze, to research, to examine, to study, to
follow, (livr.) to consider, (inv.) to meditate, to
watch, to count, (fig.) to explore, (inv. fig.) to
scold. (~causes of a phenomenon.) 2. (fig.) to test.
(To ~ public opinion) [12].

Investigate vb. I. tr. Doing investigations (es-
pecially medical); to research. [ < lat. investigare].

ales medicale); a cerceta. [ < lat. investigare].

Investigatitne f.  (lat.  in-vestigdtio,
-6nis). Cercetare, urmdrire: politia a inceput
investigatiunile pentru descoperirea hotilor. — $i
-atie si -are [13].

Iar termenul, anchétd’s. f. 1. cercetare facuta
de o autoritate publica in scopul stabilirii impreju-
rarilor in care s-a produs un fapt si a rispunderilor.
2. metodd de investigatie stiintificd, prin cercetarea pe

Investigation f. (lat. in-vestigdtio, -dnis).
Research, chase: police started investigations in or-
der to discover the thieves. [13].

And the term ,inquiry”s. f. 1. Research car-
ried out by a public authority in order to establi-
sh the circumstances in which an event occurred
and the responsibilities. 2. Method of scientific in-
vestigation through field research; (p. ext.) journa-
listic genre in which the results of such research are

teren; (p. ext.) gen publicistic in care se prezintd rezul-

presented .(< fr. enquéte).

tatele unor asemenea cercetdri. (< fr. enquéte).
Anchetd, anchetez, vb. I. Tranz. A supune
(un fapt sau o persoani) unei cercetiri amanuntite
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pentru a scoate la iveala adevirul si a stabili eventu-
ale raspunderi si vinovitii; a face o ancheta. Procu-
rorul ancheteazd cazul. O Absol. Cel care ancheteazi
nu face parte din corpul didactic, e un inspector spe-
cial. SADOVEANU, N. F. 175. A face o cercetare
stiintifica pe teren. Pentru ,Atlasul lingvistic romdn”
au fost anchetate peste 350 de localitdti[ 10].

Analizand aceste sintagme, constatim ca
ceamai potrivitd pentru institutiile care desfisoara
o activitate de acumulare i verificarea probelor
cu privire la sdvarsirea unei infractiuni si pentru
descoperirea si prinderea infractorului este ,cer-
cetarea infractiunilor”. Anume aceastd sintagma
caracterizeaza specificul activititii de urmarire
penala fiind definiti ca: a examina cu atentie, din
toate punctele de vedere; a studia o cauzd, spre a pu-
tea da sentintd; a examina din punct de vedere legal.

Termenul ,investigare”, cu toate ci este
definit ca: ,cercetare, urmdrire: politia a inceput
investigatiunile pentru descoperirea hotilor”, in opi-
na noastrd este un termen mult mai larg ca termenul
scercetare”. El se referd la investigarea fenomene-
lor, inclusiv cele medicale.

Iar in privinta termenului ,anchetare” con-
sideram ci el este aplicabil in activitatea autoritati-
lor publice. Respectiv, acest termen nu este carac-
teristic institutiei politiei [ 17] si procuraturii [ 18].

O altd sintagma utilizatd in mod gresit este
ydescoperirea infractiunilor’. Aceasti sintagma
s-a inradacinat nu numai in limbajul criminalistic,
dar, in general, in limbajul juridic autohton. Astfel,
in numeroase lucrari ale autorilor de specialitate,
de exemplu: Doras S.Gh. [S], Mircea L. [19] etc. si
in acte normative, ca exemplu Codul de procedura
penali [3] al RM, Codul penal [4] al RM intilnim
sintagma ,descoperirea infractiunii/lor”. Consul-
tand dictionarul explicativ al limbii romane, con-
statim cd prin ,a descoperi” se intelege:

1. descoperi [At: PSALT. HUR. 127/16 /
V: (ivr) dds~, dis~, ~cup~ / Pzi: descépdr, (inv)
descéper / E: ml discoperire] 1vt A da la o parte
ceea ce acopera sau inveleste Cf dezveli.2vt (Spc;
c.. statui) A dezveli la inaugurare. 3vr (Ivr) A se
retrage. 4vr (Spc; c.i. capul) A-si scoate ciciula,
pilaria, sapca etc. Svr (Te) A se ~ in fata (sau ina-
intea) (cuiva sau a ceva) A cinsti in mod deose-
bit (pe cineva sau ceva). 6vr A-si lisa neacoperit
(ceva). 7vt (Fig; c.i. obiective militare) A lasa ne-

sibilities and guilt; to make an inquiry. The prose-
cutor is making an inquiry of the case.0 Absol. The
person making the inquiry is not part of the teaching
staff, he is a special inspector. SADOVEANU, N. F.
175. To make a scientific inquiry in the field. Over
350 localities were surveyed for the “Romanian Lin-
guistic Atlas” [10].

Analyzing these phrases, we find that the
most appropriate for the institutions that carry
out an activity of accumulation and verification of
evidence regarding the commission of an offen-
se and for the discovery and apprehension of the
offender is the phrase “research of offenses”. Na-
mely this phrase characterizes the specificity of
the criminal investigation activity being defined
as: to examine carefully, from all points of view; to
study a case, to be able to give a sentence; to examine
from a legal point of view.

The term “investigation”, although it is de-
fined as: “research, prosecution: police have begun
investigations in order to discover the thieves”, in our
opinion it is a much broader term than the term
“research”. It refers to the investigation of pheno-
mena, including medical ones.

And as for the term “inquiry” we consider
that it is applicable in the activity of public authoriti-
es. Respectively, this term is not characteristic to the
police institution [17] and prosecutor’s office [18].

Another misused phrase is “discovery of
offenses”. This phrase rooted not only in the lan-
guage of forensics, but in general in the local legal
language. Thus, in numerous works of specialized
authors, for example: Doras S.Gh. [S], Mircea 1.
[19] etc. and in normative acts, such as the Crimi-
nal Procedure Code [3] of the Republic of Mol-
dova, the Criminal Code [4] of the Republic of
Moldova we encounter the phrase “discovery of
offenses”. Consulting the explanatory dictionary
of the Romanian language, we find that by “disco-
vering” is meant:

1. to discover [At: PSALT. HUR. 12'/16 /
V: (ivr) dds~, dis~, ~cup~ / Pzi: descépar, (inv)
descper / E: ml discoperire] 1.vt Set aside what
covers or wraps Cf uncover. 2.vt (Spc; c.i. statue)
Tounveil atan inauguration. 3.vr (Ivr) Toretreat.
4.vr (Spc; c.i. head) To take off the hat, cap etc.
5.vr (Ie) To ~ in front of (or before) (to some-
one or something) To be especially honored (to
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apdrat, expus unui atac. 8vt A lasa fird acoperire
legala. 9vt (C.i. constructii) A da jos acoperisul.
10-11vtr A (se) expune privirii. 12vt A face sa de-
vind vizibil. 13vt A lisa si se vada. 14vt A aduce la
cunostinti Si: a ardta, a revela.15vt (Spc) A face
cunoscut ceva ce a fost tinut ascuns Si: a dezvalui,
a destdinui.16vr (D. oameni) A-si dezvilui indivi-
dualitatea, personalitatea. 17-18vtr A (se) trada.
19vt (Inv) A denunta. 20-21vt A ajunge si afli
(sau si intelegi) ceva. 22-23vt A lua cunostinta
primul (sau pentru prima oari) de existenta a
ceva. 24vt (Ie; irn) A ~ America A se liuda cu
o descoperire cunoscutd de toata lumea. 25vt A
observa. 26vt (Prc) A vedea. 27-28vt A gisi ceva
intimplator (sau dupi o ciutare). 29vt A realiza
ceva pentru prima dati Si: a inventa.30. (rar) a
surprinde. (A ~ infractiunea.) [14].

Reiesind din explicatiile sus-mentionate,
constatam c3, in general, termenul ,descoperi” nu
poate fi folosit impreuna cu termenul infractiune.
Ca exceptie poate fi utilizat in cazul in care este
vorba despre a surprinde[14] pe cineva in mo-
mentul in care savérseste o infractiune, in flagrant
delict. Astfel, in opinia noastrd, sintagma ,desco-
perirea infractiunii” este rational de substituit cu
sintagma ,stabilirea faptuitorului” sau ,constatarea
infractiunii”, in functie de context.

Pe langd sintagma ,descoperirea infracti-
unii”, in continutul normei procesual penale si
textelor criminalistice se regasesc si alte sintagme
care sunt utilizate eronat ,constatat faptuitorul”,
Jidentificatd persoana” [3] etc.

O alta sintagma utilizata gresit in domeniul
juridic este ,ipoteza criminalisticd”.,Notiunea de
«versiune» nu trebuie confundata cu ipoteza,
acestea se deosebesc dupa caracterul faptelor
pe care le explici si dupa gradul de argumenta-
re stiintificd. Cu toate cd unii autori mentionau
ca un instrument logic important in dezvaluirea
imprejuririlor necunoscute in procesul de cerce-
tare constituie ipotezele, care in sfera judiciara se
numesc versiuni de urmirire penala” [25, p. 3].
In stiinta, ipotezele se emit, de obicei, referitor la
unele fenomene de amploare ale naturii sau ale
vietii sociale, bazate pe observatii indelungate si
pe legi stiintifice precis stabilite. Versiunile se re-
fera la fapte concrete, care au avut loc in trecut si
se bazeaza pe o sfera relativ restransa de observa-
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someone or something). 6.vr To leave uncovered
(something). 7.vt (Fig; c.i. military objectives)
To leave without defense, exposed to an attack.
8.vt to leave without legal coverage. 9.vt (C.i.
constructions) To take off the roof. 10-11.vtr To
expose the gaze. 12.vt To make it visible. 13.vt
To let it be seen. 14.vt To inform and: to show,
to reveal. 15.vt (Spc) To make known something
that has been kept hidden and: to reveal. 16.vr
(D. people) To reveal one’s individuality, one’s
personality. 17-18.vtr To betray. 19.vt (Inv) To
denounce. 20-21.vt Getting to know (or under-
stand) something. 22-23.vt Get acquainted first
(or for the first time) with the existence of so-
mething. 24.vt (Ie; irn) To ~ America To boast
of a discovery known to all. 25.vt To notice. 26.vt
(Prc) To see. 27-28.vt Find something random
(or after a search). 29.vt To do something for the
first time and: to invent.30. (seldom) to surprise.
(To ~ an offense.) [14].

Based on the above explanations, we find
that, in general, the term “discover” cannot be used
in conjunction with the term “offense”. As an ex-
ception it can be used when it comes to catching
[14] someone when he commits an offense, in fla-
grante delicto. Thus, in our opinion the phase “dis-
covery of the offense” should be substituted with the
phrase “establishing of the perpetrator” or "detection
of the offense”, depending on the context.

In addition to the phrase “discovery of the
offense”, in the content of the criminal procedu-
re norm and forensic texts there are other phases
that are used erroneously “established perpetra-
tor”, “identified person” 3] etc.

Another misused phrase in the legal field
is “forensic hypothesis”. “The notion of “version”
should not be confused with the hypothesis, they
differ in the nature of the facts they explain and in
the degree of scientific argument. Although some
authors mentioned that an important logical tool
in the revealing the unknown circumstances in
the research process are the hypothesis, which in
the judicial sphere are called criminal prosecuti-
on versions” [25, p. 3]. In science, hypotheses are
usually made about some large-scale phenomena
of nature or social life, based on long observations
and well-established scientific laws. The versions
refer to concrete facts, which have taken place in
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tii. Legile stiintifice, cu toate ci se aplici la elabo-
rarea versiunilor criminalistice, joaca un rol mai
redus decat la elaborarea ipotezelor.

Limbajul criminalistic, din pacate, se ma-
nifesta si prin faptul ca insisi criminalistii in mod
deliberat complica limbajul, astfel incét e proble-
matic de a intelege claritatea mesajului nu numai
pentru practicieni, ci chiar i pentru oamenii de
stiintd-colegi de specialitate. Suntem de acord cu
opinia autorului Alexandrov A. ca: acest limbaj ar-
tificial ,pdsdresc” nu poate fi inteles decdt pentru un
cerc restrdns de persoane initiate ,profund in crimi-
nalistica”. Dar nu se intdmpld pentru cd acest limbaj
este atdt de complicat, incdt subiectul conversatiei
este banal. Nu vad niciun sens stiintific si inclusiv
practic in disertatii, care cerceteazd urmdtorul su-
biect: ,Bazele teoretice ale analizei criminalistice a
activitdtii infractionale organizate si posibilitatea
utilizdrii sale practice”. Posibilitdtile practice de uti-
lizare a unei astfel de ,,analize” sunt zero[24].

Vorbind despre limbajul criminalistic,
subliniem opinia autorului Sarov I. ci limbajul
criminalistic reprezintd o directie de dezvoltare
care asigurd formarea cunostintelor criminalisti-
ce. ,In principiu, in conditiile actuale, cind teoria
criminalisticd se afld incd la etapa de creare, limba-
jul criminalistic trebuie sd se dezvolte nu in cadrul
teoriilor generale ale criminalisticii, cum aceasta o
vede Belkin R., dar in cadrul teoriilor particulare ale
criminalisticii. Si numai in cazul in care teoria ge-
nerald va atinge nivelul corespunzdtor de dezvoltare
va fi posibil si vorbim despre un limbaj criminalistic
unic. Dar limbajul criminalistic actual s-a dezvoltat
pe o altd cale, ca element comun pentru toate teorii-
le particulare ale criminalisticii. Aceastd formuld, la
fel, este reusitd, deoarece existenta unui limbaj unic
criminalistic va favoriza integrarea teoriilor particu-
lare si va servi drept bazd de unificare in teoria cri-
minalisticd ” [34].

Concluzii. O conditie obligatorie de con-
stituire si dezvoltare a teoriei criminalistice este
intelegerea, interpretarea si folosirea uniforma a
terminologiei criminalistice. O terminologie uni-
cd trebuie si fie folosita la stabilirea faptuitorului,
cercetarea si prevenirea infractiunilor.

Pentru a oferi limbajului criminalistic o
directie de dezvoltare utila si corectd, acest proces
trebuie pus sub controlul lingvistilor.

the past and are based on a relatively limited scope
of observations. Scientific laws, although applica-
ble to the development of forensic versions, play a
smaller role than the development of hypotheses.
The forensic language, unfortunately, is
also manifested by the fact that forensic scientists
themselves deliberately complicate the language,
so it is problematic to understand the clarity of the
massage not only for practitioners, but even for
colleagues-scientists. We agree with the opinion of
the author Alexandrov A. that: this artificial “bird”
language can only be understood by a small circle of
people initiated “deeply into forensics”. It happens not
because the language is too complicated, but because
the subject of the conversation is trivial. I see no scienti-
fic and even practical meaning in dissertations, which
research the following topic: “Theoretical basis of fo-
rensic analysis of organized criminal activity and the
possibility of its practical use”. The practical possibili-
ties for using such an “analysis” are equal to zero [24].
Speaking about the forensic language, we
emphasize the opinion of the author Sarov I. that
forensic language is a direction of development
that ensures the formation of forensic knowledge.
“In principle, in the current conditions, when forensic
theory is still at the stage of creation, the forensic lan-
guage must develop not within the general theories of
forensics, as seen by Belkin R., but within the particu-
lar theories of forensics. And only if the general theory
reaches the appropriate level of development it will be
possible to speak about a unique forensic language.
But the current forensic language has developed in a
different way, as a common element for all particular
theories of forensics. This formula is also successful, be-
cause the existence of a unique forensic language will
favor the integration of particular theories and will
serve as a basis for unification in forensic theory” [ 34].
Conclusions. A mandatory condition for
the establishment and development of forensic
theory is the uniform understanding, interpreta-
tion and use of forensic terminology. A unique
terminology must be used to establish the perpe-
trator, investigate and prevent offenses.
In order to give the forensic language a
useful and correct direction of development, this
process must be put under the control of linguists.
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SOME ISSUES OF COMBATING HU-
MAN TRAFFICKING IN REPUBLIC
OF UZBEKISTAN

Zhanar Sekezhanovna SEITAEVA
PhD, associate Professor

Aannas cmames nanpasiena Ha usyuenue noro-
HUMEALHBIX NPAKMUK U COBpeMeHHbIX pedopm Pe-
cnybauxu Yzbexucman 6 o6aacmu 60pu6or c mopzo6-
Aeil A100bMU, A MAKIHCEe HA 603MOCHOE MeOpemuecKoe
0606uenue poAu maxozo KoOpoUHAYUOHHO-COBEWA-
MeAbHOZ0 UHCMpPYMEHMA, KAK Mexnsedomcmeentvie
KOoMUccuy 1o npomueodeiicmeuto mopzoee A100vmu.
Agmop npoeodum cpasHumesbHO-NPABOBOe UCCAE-
dosanue opzanuzayuy 0esmMesbHOCHU MeN6e0oM-
cmeennvix komuccuti 8 Y36exucmane u Kasaxcmane, a
makse anasu3 pePopmuposanus u npeo6pazosanus
y3bexckoii Pecny6auxanckoii mexeedomcmeenHoil
KOMUCCUY 10 npomueodeiicmeuto mopzoee A100omu
6 Hayuonaavmyio komuccuto no npomueodesicmeuto
mopzo6Ae A100bmu U npunyoumesvHomy mpyoy.

KaroueBbie CAOBa: MOpPz06AsL AH0ObMU, NPOPUAAK-
muueckue mepot, npasa u c60600vt verosexa, mpag-
PuKunz, Men6e0OMCMBEHHVIE KOMUCCUU, NPUHYOU-
MmeAbHbLiL Mpy0, He3AKOHHAL MUZpayus.

This article is aimed at studying the positive prac-
tices and modern reforms of the Republic of Uzbek-
istan in the field of countering human trafficking, as
well as a possible theoretical generalization of the role
of such a Coordinating and Advisory tool as interde-
partmental commissions to counter human traffick-
ing. The author conduct a comparative legal study of
the organization of interdepartmental commissions
in Uzbekistan and Kazakhstan, as well as an analysis
of the reform and transformation of the Uzbek Repub-
lican Interdepartmental Commission on Countering
Human Trafficking into the National Commission on
Countering Human Trafficking and Forced Labor.

Keywords: human trafficking, preventive meas-
ures, human rights and freedoms, trafficking, interde-
partmental commissions, forced labor, illegal migra-
tion.

B ampeae Tekymero roapa ABa COCEAHHUX
LIeHTPAABHO-A3UATCKUX TOCYAAPCTBA  IIPHHSIAM
B3aHMHOE COTAQIIEHHE O TPYAOBOM AESTEeAbHO-
CTH U 3allUTe IIPaB TPYASINHUXCSA-MHIPAHTOB, a
TAKOKe O COTPYAHUYECTBE MEXAY Ka3aXCTAHCKHM
u y3bekucranckum [IpaBureapcrBamu B 60opbbe ¢
He3aKOHHOU Murparueil. IfeAbro coraameHms siB-
ASIETCSI OCYILIeCTBACHHE Mep II0 PeryAHPOBAHHIO
MUTPAL[HOHHBIX I[TOTOKOB H IPEAOTBPALIEHHIO
HEAETAABHOM TPYAOBOJ AESITEABHOCTH B TOCYAQp-
cTBax cTOpoH [1]. YKasaHHDI aKT AOAKEH CIIO-
COOCTBOBATh YKPEIACHHIO COTPYAHMYECTBA MEX-
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Two neighboring Central Asian states ad-
opted a mutual agreement on labor activity and
protection of the rights of migrant workers, as
well as on cooperation between the Kazakh and
Uzbek Governments in the fight against migra-
tion, in April of this year. The purpose of the
agreement is to implement measures to regulate
migration flows and prevent illegal labor activ-
ity in the states of the parties [ 1]. This act should
contribute to strengthening cooperation between
the two countries in the field of regulation of la-
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AY ABYMs CTPaHaMU B OOAACTH peryAMpOBaHHUS
IPOLeCCOB TPYAOBOM MHIPAIIMU M HECOMHEHHO
CTaHeT ellje OAHUM IIIArOM B IIOCA@AOBATEAbHOMH
60pbbe ABYX COCEAHHX FOCYAAPCTB C Tpad PUKMH-
TOM AIOAEH.

HecMmoTpst Ha COCEACTBO ¥ OOIIHOCTD KYyAb-
TYpP ABYX CTpaH, MEXAYHAPOAHBIMH 9KCIIEPTaMU
OTMeYaeTCsl IPOrPeCCHBHBIH OIBIT MPOTUBOAEH-
CTBUSL TOPIOBA€ AIOABMHU Y30EKCKHM TOCYAQp-
CTBOM, SIBASIIOIIMMCSI CTPaHOM IIPOMCXOXKACHHUS
AASL BBIIBAGHHBIX SKEpPTB 9TOTO IPECTYIACHHS.
AaHHAs CTaTbsl HAIpaBACHA HA U3YYEHHE IIOAO-
JKUTEABHBIX IIPAKTHK H COBPEMEHHBIX pedopM
COCEAHEr0 TOCYAApCTBa B 00AacTH OOpBOBI C
TOPTOBACH AIOABMH, @ TAKKe Ha BO3MOXKHOE Teo-
peTnyeckoe 0606IIeHne POAM OTACABHBIX KOOP-
AMHAIIMOHHO-COBEI[aTeAbHbIX HHCTPYMEHTOB Ha
OCHOBe IIPHMEHEHHS CpPaBHHTEAbHO-IIPABOBOTO
MeTOAQ HCCAEAOBAHUSL.

B meaoM, paccMarpuBasi CyIecTBYIOIIYIO
CHCTeMy IPOTUBOAENCTBUA TpadPukunry B Pe-
crrybAnke Y306ekucraH, HeOOXOAUMO OTMETHTD,
YTO YKa3aHHBIN BOIPOC B 9TOM CTPaHe MOAHAT Ha
YPOBEHb r'OCYyAAPCTBEHHOM IIOAUTHKH.

17 anpeas 2008 ropa B cTpaHe NpPUHAT
3akoH «O IpPOTHUBOAECHCTBHH TOPIOBAE AIOAD-
MU>, KOTOPbIM PeTrAAMeHTHPYIOTCS OpPraHU3aIIUs
IPOTHBOAEGHCTBUSL TOPIOBAE AIOABMH, A TaioKe
3aIUTa XXEPTB TOPTOBAM AIOABMH U OKa3aHHE UM
IIOMOIIH.

OTAeAPHOTO BHMMAHHS 3aCAYXKHBAeT pac-
CMOTpeHME TaKOTO MHCTPYMEHTA IO (yHKIHO-
HUPOBaHMIO 3QPEeKTUBHOTO MeXaHu3Ma B cdepe
60pBOBI C paccMaTpUBaeMBIM IIPECTYIIHBIM SIB-
AeHHeM, KaK PecITyDAMKAHCKasT MeXBEAOMCTBEH-
Hasi KOMUCCHS II0 MPOTUBOAEHCTBHIO TOPTOBAE
ATOABMH. YUP@XACHHAS AAS KOOPAMHAIIUM Aes-
TEABHOCTH I'OCYAAPCTBEHHBIX OPTaHOB, OCYIeCT-
BASIIOIIIUX IIPOTHBOACHCTBUE TOPTOBAE AIOABMH,
MEXBEAOMCTBEHHAsI KOMHCCUS  pOpMHUpYeTCs
angHo [Tpesupenrom Pecrrybanku Y36ekucraH.

Cpean OCHOBHBIX 3aAa4 MeKBEAOMCTBEH-
HOM KOMHCCHUH MOXXHO OTMETHUTb OPTAHH3AIIHIO
Pa3paboTKH M PeaAM3Al[MU FOCYAAPCTBEHHBIX U
HHBIX IIPOTPaMM B OOAACTH HPOTHBOAEHCTBUS
TOPrOBAE AIOABMH, A TAKOKe KOHTPOAS 33 MX HC-
HOAHEHHEeM; KOOPAUHAIIUIO AESTeAbHOCTH TI'OoCy-
AQpCTBEHHbIX OPTaHOB, OPTaHOB CAMOYIIPABACHHUS

bor migration processes and will undoubtedly
become another step in the consistent struggle
of the two neighboring states against human traf-
ficking.

Despite the neighborhood and community
of cultures of the two countries, international ex-
perts note the progressive experience of combat-
ing human trafficking by the Uzbek state, which
is the country of origin for the identified victims
of this crime. This article is aimed at studying the
positive practices and modern reforms of the
neighboring state in the field of combating traf-
ficking in persons, as well as at a possible theoreti-
cal generalization of the role of individual coordi-
nation and advisory tools based on the application
of the comparative legal research method.

In general, considering the existing system
of countering trafficking in the Republic of Uz-
bekistan, it should be noted that this issue in this
country has been raised to the level of state policy.

On April 17,2008, the country adopted the
Law “on Combating Trafhcking in Human Be-
ings”, which regulates the organization of human
trafficking combating, as well as the protection
and assistance of victims of human trafficking.

Special attention should be paid to the
consideration of such a tool for the functioning of
an effective mechanism in the field of combating
the criminal phenomenon under consideration,
as the republican interdepartmental commission
on combating trafficking in human beings. Estab-
lished to coordinate the activities of state bodies
countering trafficking in persons, the interdepart-
mental commission is formed personally by the
President of the Republic of Uzbekistan.

Among the main tasks of the Interdepart-
mental Commission, one can note the organiza-
tion of the development and implementation of
state and other programs in the field of combat-
ing trafficking in persons, as well as control over
their implementation; coordination of the activi-
ties of state bodies, citizens’ self-government bod-
ies and non-state non-profit organizations in the
field of combating trafficking in persons in order
to ensure the effectiveness of their activities, close
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Ipa’kAaH 1 HETOCYAQPCTBEHHBIX HEKOMMePYeCKUX
OpraHM3aIMil B 00AACTH MPOTHBOAEHCTBUS TOP-
FOBA€ AIOABMH B [JeAsIX 0becriedeHus 9 P eKTHBHO-
CTH HX AESTEAbHOCTH, TeCHOTO B3aHMOAEHCTBHSA
U CAKEHHOCTU PabOThI; OLIeHKY, MOHUTOPHHI U
nosblmeHne 9pPeKTUBHOCTH IPUHUMAEMBIX Mep
IO ITPOTUBOAEHNCTBUIO TOPTOBAE AIOAbMH; BbISIB-
A€HMe, aHAAU3 U YCTpaHeHHUe IPHYMH U YCAOBUH
CHCTEMHBIX HEAOCTATKOB ITyTeM COBEPUIEHCTBO-
BaHMA IIPAaBONPUMEHUTEAbHOM IPAaKTHKH U 3aKO-
HOAQTeAbCTBA U T.IL [2].

B Pecniy6anke Kasaxcran mopo6HbIN HH-
CTpyMeHT - MexBeAOMCTBeHHass KOMUCCHA II0
BOIIpocaM OOpBOBI ¢ HE3aKOHHBIM BRIBO30M, BBO-
30M M TOPTOBA€H AIOABMH - HayaA (QyHKIJMOHH-
posatb panee, ¢ 2003 ropa [3]. Ao NPUHATHA U
YTBEPXKAEHHS OKOHYaTEeAbHOTO BapuaHTa B 2014
rOAY, MOAOXKeHHe 0 MeXBeAOMCTBEHHOM KOMHC-
cuu 0OHOBASIAOCH 8 pas, IpeTepIieBas pa3AUYHbIE
U3MEHEeHHU.

OTMeTHM, 9TO MeXAY Ka3aXCTaHCKOM Mesx-
BEAOMCTBEHHO! KOMHCCHEl 110 BOIIpocaM 6opb-
6bI C He3aKOHHBIM BBIBO30M, BBO30OM H TOPTOBA€H
AIOABMH U y30eKHCTaHCKOM MeXBeAOMCTBEH-
HOM KOMHUCCHEH II0 IIPOTUBOAEHCTBUIO TOPTOBAE
AIOABMH BbISBACHBI 3HAYUTEAbHbIE PA3AUYHSL

B nepsyro ouepeab, MexBeaoMCTBeHHbIE
KOMMCCHHU B ABYX COCEAHUX I'OCYAQPCTBAX Pa3AH-
YaIOTCs IO CBOEH MHCCHU U IIPEAHA3HAYEHHUIO — B
Kazaxcrane KOMHCCHSA IBASIETCS KOHCYABTATUBHO-
COBeIJATeABHBIM OPTAHOM, B Y30eKucTaHe - Koop-
AVHHPYIOIIUM AEATEABHOCTb TOCYAApPCTBEHHBIX
OpPraHOB, OCYIECTBASIIONMX IIPOTHBOAEHCTBHE
TOproBAe AOAbMU. COOTBETCTBEHHO, Pa3AWYHBI
OCHOBHbIE 3aAAYM U XapaKTep peIleHHuH, BHIHO-
cumbix komuccusimu. B Pecrybanke Kazaxcran
pellleHHe KOMHCCHU HOCUT pPeKOMEHAATEAbHbIH
XapakTep, B COCeAHEel CTpaHe - pellleHHs], IPUHH-
MaeMble KOMHUCCHeH, SIBASIFOTCSI 00sI3aTeAbHBIMU
AASL ICTIOAHEHH S BCEeMU MUHHCTePCTBAMH, BEAOM-
CTBaMH, O01IIe CTBEHHBIMU 00'be AUHEHISIMU 1 APY-
TMMHM HEroCyAapCTBEHHBIMM HEKOMMepPYeCKUMHU
OpraHU3alMAMH.

Bo-BTOphIX, pasAMYHBI paboure OpraHbl
MeXXBEAOMCTBEHHBIX KoMHuccuil. B Y3bekucrane
¢yHKIMM pabodyero opraHa BbITOAHSeT MuHu-
crepcTBO BHYTpeHHUX AeA. B Kasaxcrawne, usHa-
4aAbHO, ¢ 2003 ropa ¢pyHKIU pabodero opraHa
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interaction and coherence of work; assessment,
monitoring and improvement of the effectiveness
of measures taken to combat trafficking in human
beings; identification, analysis and elimination of
the causes and conditions of systemic deficiencies
by improving law enforcement practice and legis-
lation, etc. [2].

In the Republic of Kazakhstan, a similar
instrument — the Interdepartmental Commis-
sion on Combating Illegal Export, Import and
Trafficking in Persons — began to function earlier,
since 2003 [3]. Before the adoption and approval
of the final version in 2014, the provision on the
Interdepartmental Commission was updated 8
times, undergoing various changes.

It should be noted that significant differ-
ences have been identified between the Kazakh
Interdepartmental Commission on Combating
Illegal Export, Import and Trafficking in Persons
and the Uzbek Interdepartmental Commission
on Combating Human Trafhicking.

First of all, the Interdepartmental Com-
missions in the two neighboring states differ in
their mission and purpose - in Kazakhstan, the
commission is an advisory and consultative body,
in Uzbekistan — coordinating the activities of
state bodies countering human trafficking. Ac-
cordingly, the main tasks and the nature of the
decisions made by the commissions are different.
In the Republic of Kazakhstan, the decision of
the commission is of a recommendatory nature,
in a neighboring country, decisions made by the
commission are binding on all ministries, depart-
ments, public associations and other non-govern-
mental non-profit organizations.

Secondly, the working bodies of inter-
departmental commissions are different. The
functions of a working body in Uzbekistan are
performed by the Ministry of Internal Affairs. In
Kazakhstan, initially, since 2003, the Ministry
of Justice performed the functions of a working
body, however, due to the changes made in 2014
[4], the working body of the commission became
the Ministry of Internal Affairs and the Ministry
of Labor and Social Protection of the Population
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BBIITOAHSAO MHHHCTEpPCTBO IOCTHIIH, OAHAKO, B
2014 ropy B CBSI3U C BHECEHHBIMH M3MEHEHUSAMU
(4], pabounm opranom koMuccuu cTaau MuHu-
CTePCTBO BHYTPEHHHUX AeA B MUHHCTepCTBO TPy-
AQ ¥ COITIAABHOM 3aIUThI HACEACHHS Ha POTAIIH-
OHHOW OCHOBE C IEPHOAUYHOCTBIO B ABA TOAQ.

B-TpeTbux, pa3andHa IIepHOAMYHOCTD IIPO-
BeAGHHMs BCTped KOMHUCCHH. Tak, 3acepaHHs Ko-
MHCCHH B HaIlleM TOCYAApCTBE IIPOBOASTCS IO
Mepe HeOOXOAUMOCTH, HO He Pe)ke OAHOTO pa3a B
noAyroaue, B Pecrrybanke Y3bexucran KOMHCCHS
OCYIIECTBASIET CBOIO AESATEABHOCTb Ha IOCTOSH-
HOI OCHOBE U IIPOBOAUT CBOH 3aCEAAHUS II0 Mepe
He0oOXOAUMOCTH, HO He peXke OAHOTO Pasa B KBap-
TaA. Taxxe He CX0XX M ITPOIeCC OPTaHU3AIIUH ITAA-
HOBOM PaboTbI KOMUCCHIL: B Y30eKUCTaHe TIAAHBI
paboTsr KoMuccuu cocTaBASIOTCS Ha KaXAOE II0-
AYTOA¥E Ha OCHOBAaHHH ITPEAAOXKEHHH, IIOCTYIIHB-
mux oT uaeHoB Komuccun, B Kasaxcrane pabora
KOMHCCHH OCYIIeCTBASIETCS HA OCHOBE TOAOBOTO
IAQHA.

W 8 Kaszaxcrane nB Y3bekucrane CO3AaHbI A
ACHCTBYIOT TepPPHTOPHAAbHbBIE MEXBEAOMCTBEH-
Hble KOMUCCHH TIO TIPOTUBOAEHCTBHIO TOPTOBAE
AropAbMH. OAHAKO, BRXHBIM OTAMYHEM SIBASICTCS
TOT $aKT, uTo B Pecrybanke Y3bexucraH mpaso-
BO€ OCHOBAHHUE AESTEABHOCTH TePPUTOPHAABHBIX
KOMUCCHH YeTKO 3aKpPeIACHO AEHCTBYIOIIMM 3a-
KOHOAaTeAbCcTBOM. Tak, k mpumepy, 1.9 Iloaosxe-
HUS O Pecr[y6A1/IKch1<0171 Me>XXBeAOMCTBEHHOM KO-
MHCCHH IO IIPOTUBOAEHCTBUIO TOPTOBAE AOABMH
YCTaHOBAGHO, YTO TePPUTOPHUAABHBIE KOMHCCHU
06pasyloTcst B cocraBe mpepceparers (pykoBo-
AUTEAb OPTaHa BHYTPEHHHX A€A), 3aMeCTHTEAS
IpeAceAaTeAs M YAHOB. B cocras Teppuropu-
AABHBIX KOMHCCHI BKAIOYAIOTCS], KaK IIPaBUAO, PY-
KOBOAUTEAW IPAaBOOXPAHUTEABHBIX OPraHOB, a
TaKKe OPraHOB IO TPYAY, I'OCYAQPCTBEHHOTO
yIpaBAeHUs. 0OpasoBaHMEM, YIPABAEHUS TOCY-
AAPCTBEHHOH CHCTEMOM 3APaBOOXPAHEHHs, HHBIX
OPTaHOB TOCYAQPCTBEHHOTO YIIPABACHHUS U IIPEA-
CTaBHUTEAU HETOCYAAPCTBEHHbBIX HEKOMMepPUYeCKUX
OpraHM3aLui [S].

B Pecrybauxe Kasaxcran AesiTeABHOCTb Teppu-
TOPHAABHBIX KOMHCCHI 3aKOHOAATEABHO He ype-
ryAupoBaHa. Vx cymecTBOBaHMe U OpraHHM3AIHS
PaboThI BBITEKAET M3 COAEPYKAHUS COOTBETCTBY-

on a rotation basis with a frequency of two years.

Thirdly, the frequency of meetings of the
commissions is different. So, meetings of the
commission in our state are held as needed, but
at least once every six months, in the Republic of
Uzbekistan, the commission carries out its activi-
ties on an ongoing basis and holds its meetings as
needed, but at least once a quarter. Also, the pro-
cess of organizing the planned work of the com-
mission is not similar: in Uzbekistan, the work
plans of the Commission are drawn up for each
half of the year on the basis of proposals received
from the members of the Commission, in Ka-
zakhstan, the work of the Commission is carried
out on the basis of an annual plan.

Both Kazakhstan and Uzbekistan have es-
tablished operating territorial interdepartmental
commissions on combating trafficking in human
beings. However, an important difference is the
fact that in the Republic of Uzbekistan the legal
basis for the activities of territorial commissions is
clearly enshrined in current legislation. So, for ex-
ample, clause 9 of the Regulation on the Republi-
can Interdepartmental Commission on Combat-
ing Trafficking in Human Beings established that
territorial commissions shall include the chair-
man (head of the internal affairs body), deputy
chairman and members. Territorial commissions,
as a rule, include the heads of law enforcement
agencies, as well as of labor bodies, public admin-
istration of education, administration of the state
health care system, other government bodies and
representatives of non-governmental non-profit
organizations [S].

In the Republic of Kazakhstan, the activi-
ties of territorial commissions are not legally reg-
ulated. Their existence and organization of work
follows from the concept of the relevant Action
Plans of the Government on combating of traf-
ficking in human beings.

For example, paragraph S of the Action
Plan of the Government of the Republic of Ka-
zakhstan on the prophylaxis, prevention and
combating of crimes related to trafficking in
human beings for 2015-2017, approved by the



rforux [1aanoB MeponpusTuit ITpaBureabcTa mo
IPOTHBOAENCTBHIO TOPIOBA€ AIOAbMH.

K npumepy, nmynaxrom S Ilaana mepomnpu-
aruit IIpaButeancrBa Pecrybanmku Kasaxcran
[0 IPOQHAAKTUKE, IPEAOTBPALIeHUIO U Oopbbe
C TPeCTYNACHHUSMH, CBS3AaHHBIMH C TOPTOBAEH
AoabMH, Ha 2015 - 2017 roapl, yTBEp>KAEHHOTO
nocraHoBaeHneM IIpaButeancrBa Pecrrybanku
Kazaxcran or 28 suBaps 2015 roaa N 23, B xave-
CTBE OAHOTO M3 OpPraHHM3AIJMOHHO-IPAaKTHIECKO-
IO MEPOIPUSATHS 10 IPOTUBOAEHCTBHIO TOPTOBAE
AIOABMH 3aIIAQHHPOBAHO ObecIiedeHHe OpraHm3a-
MU paboTel MesKBeAOMCTBEHHOM KOMUCCHH IO
BOIIpocaM OOpBOBI ¢ HE3aKOHHBIM BRIBO30M, BBO-
30M M TOPTOBAEH AIOABMH, A TAK’K€ aHAAOTHIHBIX
PErMOHAABHBIX KOMMCCUM, AEHCTBYIOIIHMX IIpU
axnmarax [6]. [Topo6HOe moAOKeHHe 3aKperiae-
HO ¥ B 1.1 Ilaana meponpusaruit [IpaBureabcrsa
Pecny6anku Kasaxcran mo mpo¢uaakTrke, mpe-
AOTBpAIIeHUIO 1 60pbOe C IIPeCTyIAeHUSIMY, CBsI-
3aHHBIMH C TOPrOBAeH AroAbMH, Ha 2018 - 2020
TOABI, YTBEP>XACHHOM IOCTaHOBAeHHeM IIpaBu-
teapcTBa Pecrybanku Kazaxcran ot 1 oxrsops
2018 roaa Ne 609 [7].

O60061eHHO, MOXHO YTBEpPXKAATh, YTO
COOTBETCTBYIOIIME€ TePPUTOPHAAbHbIE KOMHC-
cum 06pas3yroTCs B COOTBETCTBUU C 3aKOHOM Pe-
crybauku Kasaxcran or 23 suBaps 2001 roaa
«O MecTHOM TOCyAApPCTBEHHOM YIIPAaBACHHH U
camoynpaBaenun B Pecrrybauke Kasaxcram» u
nocraHoBAeHueM IIpaButeabcTBa Pecrrybanku
Kasaxcran ot 1 oktsibpst 2018 ropa Ne 609 «O
ITaane meponpusituit ITpaBureascrsa Pecrybau-
ku Kazaxcran mo npoduaakTHke, mIpeAOTBpalle-
HUIO U 60pbOe C IMPeCcTYIAeHUSIMH, CBSI3aHHBIMU
¢ ToproBaert aoabMy, Ha 2018 — 2020 roapr».
[TepcoHAABHBIN COCTAB KOMUCCHH (B HEKOTOPDIX
00AaCTSX - IPEABAPHTEABHO COTAACOBAHHBINA C
obaacrapiv pAemapramentoM KHB u ABA o6aa-
CTH), YTBEPKARETCSI OGAACTHBIMU MACAMXATaMH.
TeppuToprasbHble KOMHCCHH, KaK IIPABUAO, BO3-
TAAQBASIIOTCSL 3aMECTUTEASIMU aKuMa obaactu. B
KayecTBe 3aMEeCTHUTEAS] IIPEACEAATEAs] BBICTYIIAeT
3aMeCTUTEAb HAYaAbHUKA AEMApTAMEHTA ITOAH-
ITMH, CeKpeTaps — COTPYAHHK KPUMHUHAABHOH IO-
Aunuu. B cocraB KOMHCCHU BXOAAT COTPYAHUKH
AKHB, ABA, axkumara, ympaBaeHusi obpas3osa-
HIS1, 3APAaBOOXPaHEHH S, KOOPAUHAITMHY 3aHATOCTH
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Resolution of the Government of the Republic
of Kazakhstan, dated January 28, 2015, No. 23,
as one of the organizational and practical mea-
sure to combat trafficking in persons, is planned
to ensure the organization of the work of the In-
terdepartmental Commission on the fight against
illegal export, import and trafficking in persons,
as well as similar regional commissions operat-
ing under akimats [6]. A similar provision is en-
shrined in clause 1 of the Action Plan of the Gov-
ernment of the Republic of Kazakhstan on the
prophylaxis, prevention and combating of crimes
related to trafficking in persons for 2018-2020,
approved by the Government of the Republic of
Kazakhstan, dated October 1,2018, No. 609 [7].
Summarized, it can be argued that the cor-
responding territorial commissions are formed in
accordance with the Law of the Republic of Ka-
zakhstan, dated January 23, 2001 “On local gov-
ernment and self-government in the Republic of
Kazakhstan” and the Resolution of the Govern-
ment of the Republic of Kazakhstan dated Octo-
ber 1, 2018, No. 609 “On the Action Plan of the
Government of the Republic of Kazakhstan on
the prophylaxis, prevention and combating of
crimes related to trafficking in human being for
2018-2020”. The personal composition of the
commission (in some regions — previously agreed
with the regional department of KNB and the
Department of Internal Affairs of the region) are
approved by the regional maslikhats. Territorial
commissions, as a rule, are headed by the deputy
akim of the region. The deputy head of the po-
lice department acts as the deputy chairman, the
secretary is an officer of the criminal police. The
commission includes employees of the National
Security Committee, Department of Internal Af-
fairs, Akimat, Department of Education, Health,
Coordination of Employment and Social Pro-
grams, as well as representatives of non-govern-
mental organizations (from 9 to 16 people)[8].
Let us consider further the modern reforms
in the Republic of Uzbekistan, which led to the
transformations of interdepartmental commis-
sions on combating trafficking in human beings
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U COILIMAABHBIX ITPOTPaMM, a TakKe IPeACTaBUTe-
AU HeTIpaBUTEAbCTBEHHbIX opranusanuit (o1 9 Ao
16 geroBex) [8].

PaccmoTpuM pasee coBpeMeHHbIe pedop-
Mpl B Pecrybamke YsbekucraH, mpuBeallne K
TPAaHCPOPMUPOBAHHIO MEXBEAOMCTBEHHBIX KO-
MUCCHH I10 IIPOTHBOAEHCTBHIO TOPTOBAE AIOABMU
U IIOAHSTHIO MX Ha 0OAee BHICOKHII YPOBEHb.

14 mapra 2017 ropa IIpesmpentom Pe-
CIry6AMKY Y30eKUCTaH MPUHSITO IOCTAHOBACHHE
«O Mepax mo AasbHelIIeMy COBepIIEHCTBOBA-
HHIO CHUCTeMBI MPOPHAAKTUKHU MPABOHAPYIIEHUH
U 60pb0OBI C IpecTymHOCTI0>. [IprunHoi npH-
HATHS YKa3aHHOTO ITOCTAHOBAEHHS SIBUAOCH TO,
4TO GOPMBI U METOABI PABOTHI FOCYAPCTBEHHBIX
OPraHOB, OCYLIECTBASIOIUX MPOPHAAKTHKY IIpa-
BOHAPYIIEHHMI], HE B IIOAHOM Mepe OTBEYaAH CO-
BpeMeHHBIM TPeOOBaHUSM, IIPEXKAE BCETO, BBHAY
HEAOCTaTOYHOTO YPOBHS UCITOAb30BaHMs HHPOP-
MAITHOHHO-KOMMYHHUKAIJMOHHbIX TEXHOAOTHIL.

Kak ormeuaercst B mpeambyae MOCTAaHOBAe-
HMs: «<['ocypapcTBeHHbIE OpraHbl 3a4acTylo pac-
CMaTPHBAIOT NPOQPUAAKTHKY ITPABOHAPYIIEHHI B
KauyecTBe 3aAa4YM AMIIb ITPABOOXPAHUTEABHBIX Op-
TaHOB U KaK CACACTBUE He IIPUAAIOT AAHHOM pabdo-
Te AOAKHOrO BHUMaHMA. OTCyTCTBHE appeCHOCTH
U KOMIIAGKCHOCTH Mep IO NMPOPHAAKTHKE IIPaBO-
HapyIIeHUi 1 60pbbe ¢ MPeCTYIHOCTDIO, & TakKe
3¢ PeKTUBHOCTH BbIIBACHUS M BBIPAOOTKH Mep I10
YCTPAaHEHUIO NPHYMH M YCAOBHUI, CIIOCOOCTBYIO-
IMX COBEPIIEHHIO CHCTeMHbIX IPABOHAPYIIEHHI,
He AAIOT OXKHMAAeMbIX pesyabTaTos. Hepocrarounas
MHHUIMATUBHOCTD YIIOAHOMOYEHHBIX OPIaHOB, OT-
CYTCTBHE AOAKHOTO MeXBEAOMCTBEHHOTO B3aHUMO-
AEMCTBHS], HECOTAACOBAHHOCTD PEAAN3yeMbIX Mepo-
HPUSITHI TPeOyIOT KOPEHHOTO COBEPIIEHCTBOBAHIS
AATEAbHOCTH B Cdpepe NPOPHAAKTUKYU ITPABOHAPY-
mieHuit u 60pb6BI ¢ pecTymHOCTBIO> [ 10].

31 umroas 2019 ropa Yxasom Ilpesmpenra
Pecrrybavku Y36exucran «O AOIOAHUTEABHBIX
Mepax IO AAAbHEHIIeMy COBepIIeHCTBOBAHMUIO
CHCTeMBI TIPOTHBOAEHCTBUS TOPrOBAE AIOABMH H
IPHHYAUTEABHOMY TPYAY> OOHApOAOBaH psia He-
TaTUBHBIX (aKTOPOB, INPEILATCTBYIOIMUX 3PPek-
THBHOMY ITPOTHBOAEHCTBHIO TOPTOBAE AIOABMH H
HCIIOABb30BAHMIO IPUHYAUTEABHOTO TpyAd. B wact-
HOCTHU OBIAM Ha3BaHbI HEAOCTATOUHASI MHUI[HATHB-

HOCTb YIIOAHOMOYE€HHbBIX OpPraHOB, OTCYTCTBHE
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and raising them to a higher level.

On March 14, 2017, the President of the
Republic of Uzbekistan adopted a resolution “On
measures to further improve the system for the
prevention of offenses and the fight against crimi-
nality”. The reason for the adoption of this resolu-
tion was the fact that the forms and methods of
work of state bodies carrying out the prevention
of offenses did not fully meet modern require-
ments, primarily due to the insufficient level of
use of information and communication technolo-
gies.

As noted in the preamble of the resolu-
tion: “State bodies often consider the prevention
of offenses as only law enforcement bodies task,
and as a consequence, do not give due attention
to this work”. The lack of targeting and compre-
hensiveness of measures for the prevention of
offenses and the fight against criminality, as well
as the effectiveness of identifying and developing
measures to eliminate the causes and conditions
that contribute to the commission of systemic of-
fenses, do not give the expected results. Lack of
initiative of authorized bodies, lack of proper in-
terdepartmental interaction, inconsistency of the
implemented measures require radical improve-
ment of activities in the field of crime prevention
and fight against criminality [10].

On July 31, 2019, by the Decree of the
President of the Republic of Uzbekistan “On ad-
ditional measures to further improve the system
of combating human trafficking and forced labor”,
a number of negative factors were disclosed that
impede effective combating of human trafficking
and the use of forced labor. In particular, the lack
of initiative of the authorized bodies, the lack of
proper interdepartmental interaction of the com-
petent authorities under a single leadership were
mentioned; inconsistency of the implemented
measures to bring objective and reliable informa-
tion about the work carried out in this direction
to the general public and international commu-
nity; non-compliance of the legal framework with
international standards, which prevents the effec-
tive prosecution and punishment of persons in-



AOAKHOTO MEXXBEAOMCTBEHHOT'O B3aHMOAENCTBUS
KOMITETeHTHBIX OPTaHOB II0OA EAMHBIM HAYaAOM;
HECOTAACOBAaHHOCTD PEAAU3YeMbIX MEepPOIPHATUI
[0 AOBEAGHHIO AO IIMPOKOH OOIIeCTBEHHOCTH U
MEXAYHAPOAHOTO cO0b1IIeCTBa 0OBEKTUBHOM U AO-
CTOBEPHOI HHPOPMALIMH O IIPOBOAUMOI paboTe B
AQHHOM HaITpaBA€HHH; HECOOTBETCTBHE 3aKOHOAQ-
TEABHOI 0a3bl MEXKAYHAPOAHBIM CTAHAAPTAM, YTO
IpPenAaTCTBYeT 3PPEKTUBHOMY IPECAEAOBAHUIO M
HAKa3aHMUIO AHII, IPUYACTHBIX K TOPTOBAE AIOABMHU
U IPUHYAUTEABHOMY TPYAY.

B measx cospaHus AeICTBEHHOM CHCTEMBI
KOOPAMHAIIMU AEATEAbHOCTH T'OCYAQpCTBEHHBIX
OpPraHoB B cdepe IPOTHBOAEHCTBUS TOPTOBAE
AIOABMH U TIPUHYAUTEABHOMY TPYAY, IIPOABIDKe-
HUS TO3UTHUBHOIO HMMHAXA CTpPaHbl Ha MEXAY-
HApPOAHOM apeHe, PecmybAnkaHCKas MeXXBe-
AOMCTBEHHAsl KOMHCCHSL IIO IIPOTHBOACHCTBHIO
TOPrOBA€ AIOABMHU ObIAQ ITpeobpasoBana B Haru-
OHAABHYIO KOMHCCHIO ITO IIPOTHBOAEHUCTBHUIO TOP-
TrOBA€ AIOABMH H IIPUHYAUTeAbHOMY TpyAy [11].

Ykazom Ilpesupenra 2019 ropa ycraHos-
AeHO, uro HarnoHaapHas KOMUCCHSI COCTOUT U3
IIOAKOMHCCHH IIO0 BOIIPOCaM IPOTHBOAEHCTBIL
TOPrOBA€ AIOAbMH, BO3TAABASIEMON MHHHUCTPOM
BHYTPEHHHX A€A, a TakKe ITOAKOMHCCHH IO BO-
IIPOCaM IPOTHBOACHUCTBHS IPHHYAUTEABHOMY
TPYAY, BO3TAABASIeMON MHUHMCTPOM 3aHATOCTH U
TPYAOBBIX OTHOIIeHuUIT Pecrrybanku Y3bekucras.

OcHoBHbIMU 3apauaMy HalmoHaABHOM KO-
MUCCHH OIIPEAEACHBI MPAKTHYeCKH Te >Ke cCaMble
3aAa9M, KOTOpBIe CTOSIAU Tepep PecrrybAnkaHCKoM
MEXXBEAOMCTBEHHOV KOMUCCHE, 32 HCKAIOUCHUEM:

- OpraHM3aljul MepOIpHATHUI MO0 UHPOP-
MHPOBAHHUIO HACEACHHUS O BOIIPOCAX IPOTUBOAEH-
CTBHSI TOPIOBA€ AIOABMU;

- PYKOBOACTBA U KOHTPOAS AEATEAbHOCTHU
CIII[HAAM3UPOBAHHBIX YIPeXXACHHUH IT0 OKA3aHHIO
IIOMOIIHY U 3aIIJUTE KePTB TOPIOBAHU AIOADMH;

- KOOPAMHAIIUH AeSTEAbHOCTH TePPUTOPH-
AABHBIX KOMHUCCHI.

IIpeacepaTresem HarnuonaabHON KOMMC-
CHU IO IPOTHBOAEHCTBUIO TOPTOBA€ AIOABMH M
IIPUHYAUTEABHOMY TPYAY sBasieTcs Ilpepceaa-
teap Cenara Oamit Maxanca Pecrybanxu Y3-
Oexucrad. B cocTaB KOMHMCCHH TakyKe BOLIAM Te-
HEPAABHBIN IIPOKypop, mpepceparesb CAyKObI
TOCYAApPCTBEHHOM 0€30I1aCHOCTH, IPEACEAATEAD

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

volved in human trafficking and forced labor.

In order to create an effective system for
coordinating the activities of the state bodies in
the field of combating trafficking in persons and
forced labor, promoting a positive image of the
country in the international arena, the Republi-
can Interdepartmental Commission on Human
Trafficking Countering was transformed into the
National Commission on Countering of Human
Trafficking and Forced Labor [11].

The 2019 presidential decree established
that the National Commission consists of a sub-
committee on combating trafficking in persons,
headed by the Minister of Internal Affairs, as well
as the subcommittee on forced labor combating,
headed by the Minister of Employment and La-
bor Relations of the Republic of Uzbekistan.

The main tasks of the National Commis-
sion are determined practically the same tasks
that faced the Republican Interdepartmental
Commission, with the exception of:

- organizing events to inform the popula-
tion about the issues of combating human traf-
ficking;

- management and control of the activities
of specialized agencies to provide assistance and
protection to victims of trafficking in human be-
ings;

- coordination of activities of territorial
commissions.

The Chairman of the National Commis-
sion on Counteracting of Human Trafficking
and Forced Labor is the Chairman of the Senate
Oliy Majlis of the Republic of Uzbekistan. The
Commission also includes the Attorney General,
Chairman of the State Security Service, Chair-
man of the High Judicial Council, Chairman of
the Supreme Court, Minister of Foreign Affairs,
Minister of Justice, Minister of Health, as well as
a number of other officials and representatives of
the non-governmental sector (26 persons).

Regional khokims are in charge of the terri-
torial commissions on combating human traffick-
ing and forced labor.

The main tasks of the territorial commis-
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Bricmmero cypefickoro coBeTra, IPeACEAATEAD
BepxoBHOro CyAa, MUHHCTP HHOCTPAHHBIX A€A,
MHHUCTP FOCTHIIUH, MUHHCTDP 3APaBOOXpPaHEHNS,
a TaKKe PsIA APYTHX AOAKHOCTHBIX AMI] M IIPEA-
CTaBUTeAeH HEMPABUTEAbCTBEHHOTO cekTopa (26
YeAOBeK).

PykoBOACTBO TeppHUTOPHUAABHBIMH KOMHC-
CHSMH IO ITPOTHBOAEHCTBUIO TOPrOBA€ AIOABMH
U IPUHYAUTEABHOMY TPYAY BO3AOXKEHO HA XOKH-
MOB obAacTeil.

OcHOBHOI ~ 3apauell  TePPUTOPHAABHBIX
KOMHCCHIl OIpeAeAeHO obecIiedyeHHe HeyKoC-
HHUTEABHOTO, CBOEBPEMEHHOIO M KayeCTBEHHOTO
UCIIOAHEHHUs] HAIIMOHAABHOTO 3aKOHOAQTEABbCTBA,
nocraHoBAeHui maAar Oamit Maxanca Pecrry-
0AMKM Y30eKHcTaH, YKa30B, IOCTAHOBAEHHUI U
pacnopspkennit Ilpesupenta PecmyOamxu Ys-
bexucran, pemennit Kabunera Munucrpos Pe-
crrybauku Ysbekucran u npeanucanuit Hamnpo-
HAABHOM KOMHCCHUH B cdepe IPOTUBOAEHCTBHA
TOPTrOBA€ AIOABMH U IIPUHYAUTEABHOMY TPYAY.

Taioke, HEOOXOAMO OTMETHUTb YUpexAe-
HHe HMHCTUTyTa HanmoHaAbHOro AOKAAAYMKA IO
IMIPOTUBOACHCTBUIO TOPTOBAE AIOABMHU U IIPHHY-
AUTEABHOMY TPYAY, C BO3AOXKEHHEM ero QYHKI[UH
Ha npeacepareAst HanmoHaAbHOM KOMUCCHHL

3a KOpOTKHII CPOK IPeobOpPa3OBAHHOM KO-
MHUCCHell MpOBeAeHA IjeACHANPaBA€HHAs paboTa
IO CO3AQHHUIO OPTaHU3AI[OHHO-TIPABOBBIX OCHOB
CBOEHl AeATeABHOCTH (YTBEpPXKACHBI MOAOYKEHHS,
PEryAUpYIOIIe ee AeSTeAbHOCTb, pasdpaboTaH U
3amyieH ogpUIMaAbHbIN Beb-caitt HarnmoHaabHOM
KOMUCCHH, Ha MeCTaX 00pa30BaHbl TEPPUTOPHAAD-
HbIe KOMHCCUH, TIPHHSATBI MEPbI, HAITPaBACHHbIE Ha
HAADKHBAHMe CUCTeMHOM paborsl HarmonaapHoI
KOMUCCHH U ee IIOAKOMHCCHH, YTBEPXKACH IIAQH
HEePBOOYEPEAHBIX Mep IO TIOBBIIEHHUIO 9P PeKTUB-
HOCTHU A@SITEAbHOCTH T'OCYAQPCTBEHHBIX OPIaHOB B
cdepe IPOTUBOAEHCTBUS TOPTOBAE AFOABMH H IIPU-
HyAUTeABHOMY Tpyay Ha 2019-2020 roAm) [12].

OcymecTBAeHa ompepeAseHHast pabora 1o
COBEPUICHCTBOBAHUIO IPAKTUKH IPUMEHEeHHS
HAIJMOHAABHOTO 3aKOHOAATEAbCTBA M IIpaBa. B
LIeASIX YCHACHUS OTBETCTBEHHOCTH 32 AOIIyIjeHUe
AETCKOTO U IIPHHYAUTEABHOTO TPyA pa3paboTan
3axkoH «O BHeceHMU AOTIOAHEHMI B YTOAOBHBIA
kopexc Pecrybamku Y3bexkucraH», KOTOPBIN
oa00peH Cenatom 14 aexabps 2019 ropa.

sions is to ensure the strict, timely and high-qual-
ity implementation of national legislation, reso-
lutions of the chambers of the Oliy Majlis of the
Republic of Uzbekistan, decrees, resolutions and
orders of the President of the Republic of Uzbeki-
stan, decisions of the Cabinet of Ministers of the
Republic of Uzbekistan and instructions of the
National Commission in the field of combating
human trafficking and forced labor.

Also, it should be noted that the institution
of the National Reporter on Combating Traffick-
ing in Human Beings and Forced Labor was es-
tablished, with the assignment of its functions to
the Chairman of the National Commission.

In a short time, the reorganized commis-
sion carried out purposeful work to create the or-
ganizational and legal framework for its activities
(the provisions governing its activities were ap-
proved, the official website of the National Com-
mission was developed and launched, territorial
commissions have been formed locally, measures
have been taken to establish systematic work of
the National Commission and its sub-commis-
sions, a plan of priority measures has been ap-
proved to increase the efficiency of government
agencies in the field of combating human trafhck-
ing and forced labor for 2019-2020) [12].

Certain work has been carried out to im-
prove the practice of applying national legislation
and law. In order to strengthen responsibility for
the admission of child and forced labor, the Law
“On Amendments to the Criminal Code of the
Republic of Uzbekistan” was developed, which
was approved by the Senate on December 14,
2019.

In addition, taking into account interna-
tional practice, a draft law “On Amendments and
Additions to the Law of the Republic of Uzbeki-
stan” On Combating Trafficking in Human Be-
ings” was developed, which was submitted for
public discussions in September 2019.

Compared with the current law, article 3
of the draft was expanded - basic concepts: there
were added such concepts as recruitment, state of
origin, victim of trafficking, abuse of vulnerability,
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IToMuMO 3TOTrO, C y4eTOM MEXAYHAPOAHOH
IPAKTHKH paspaboTaH 3akoHOIpoeKT «O BHece-
HHUM M3MeHEHHI U AOTOAHeHHH B 3akoH Pecrmy-
6auku Y3sbekucran «O IPOTUBOAEHCTBUM TOP-
TOBA€ AIOABMI>, KOTOPBII B ceHTsi0pe 2019 roaa
[IOCTYIIMA Ha OOILIeCTBEHHOE 00CYKAEHHE.

ITo cpaBHEHHMIO C ACHICTBYIOIIUM 3aKOHOM,
B IIPOEKTe PacHIMpeHa CTaThs 3 — OCHOBHbIE IO-
HSTHUS: AOOABAEHDI TaKye OHSTHS KaK BepOOBKa,
TOCYAQPCTBO IPOHMCXOXKACHHS, XePTBA TOPTOBAH
AIOABMH, 3AOYIIOTpeOACHHE YS3BUMOCTDBIO IIOAO-
XKEHUS, MACHTUPUKAIIUSA KePTB TOPTOBAU AIOAD-
MM, HAIJHOHAABHBI MEXaHH3M IlepeHaIlpaBAe-
HHS JKePTB TOPTOBAM AIOABMH, IIpEAITOAAraeMast
XKePTBa TOPTOBAH AIOABMHU.

K OCHOBHBIM NpHHIMIAM IIPOTHBOAEH-
CTBHSI TOPTOBA€ AOABMH (3aKOHHOCTD; HEOTBPATH-
MOCTb OTBETCTBEHHOCTH TOPTOBIIEB AIOABMH; He-
AOITyCTHMOCTb AMCKPHMHHAITMU XXEPTB TOPTOBAH
AIOABMH; COLIMAABHOE MAPTHEPCTBO), AOGABUAKCH
TaKHe IPHHITUIIB KaK 3aI]UTa ITPaB U 3aKOHHbIX HH-
TEPECOB >KePTB TOPIOBAU AOABMU; COBOKYITHOCTb
HCIIOAB30BAaHMS MPABOBBIX, TOAMTHYECKHX, COLH-
AABHO-9KOHOMHUYECKUX, MEAUIIMHCKHX, TPOPHAAK-
THYECKUX ¥ HHPOPMAIIMOHHbIX Mep.

ITosiBuaace HOBast cTaThst « OCHOBHBIE Ha-
IPaBAEHUSI TOCYAAPCTBEHHOM IOAUTHKH B 00-
AACTH TPOTHBOACUCTBHS TOPTOBAE AIOABMHE>.
BaxxHoi HOBeAAOI! SBASIETCS BBEAEHHE B IIPOEKT
3aKOHa rAaBbl 2 «OpraHbl ¥ OpraHHM3aIMHY, OCY-
IeCTBASIIOIIME U YYACTBYIONINE B AESTEABHOCTH
IO TIPOTUBOAEHCTBUIO TOPTOBAE AIOABMH>. YKa-
3aHHOM TIAAaBOM PACIHCBIBAIOTCA KOHKPETHbIE
MOAHOMOYMSI MUHHCTEPCTBA BHYTPEHHHX ACA,
I'enepaabHO# mpokyparypsl, CAyx6bI rocy-

AapcTBeHHOI  6e3omacHocty, MuHuCcTepcTBa
HMHOCTPAHHBIX A€A, AMIIAOMAaTHYECKUX IIPeACTa-
BUTEABCTB M KOHCYAbCKHX Yy4peXxaeHui, Munu-
CTepCTBa 3ApaBOOXpaHeHMs, MuHHCTepcTBa 3a-
HATOCTH M TPYAOBbIX OTHOIIEHHIH [13].
[IpumMeyaTeseH Takke IIPOEKT  3aKo-
Ha HaAMYMeM B HEM HAl[MOHAABHOTO MeXa-
HU3Ma IIepEHAIIPaBACHUS JKEPTB TOPTOBAM
ATOABMH, BKAIOYAIOLIETO B CeOsl MPOIIeCChl UACH-
TUPUKAIIMK SKePTB, IPU3HAHMA (PHU3MIECKOTO
AUIIA XKEPTBON TOPTOBAM AIOABMH, COIIMAAbHOM
peabHAMTAIIMM M AAANTAIIMH  [TOCTPAAABILINX

OT TOPrOBAM AIOADPMH, penaTpHallil MHOCTpaH-

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

identification of victims of trafficking, national
referral mechanism for victims of trafficking, al-
leged victim of trafficking.

The basic principles of combating traffick-
ing in persons (legality; inevitability of respon-
sibility of traffickers; inadmissibility of discrimi-
nation against victims of trafficking in human
beings; social partnership) were supplemented
by such principles as protection of the rights and
legitimate interests of victims of trafficking in
persons; the totality of the use of legal, political,
socio-economic, medical, preventive and infor-
mational measures.

A new article “Main direction of state pol-
icy in the field of combating human trafficking”
has appeared. An important novelty is the intro-
duction of the draft law of Chapter 2 “Bodies and
organizations that carry out and participate in ac-
tivities to combat trafficking in persons”. Specific
powers have the Ministry of Internal Affairs, the
General Prosecutor’s Office, the State Security
Service, the Ministry of Foreign Affairs, diplomat-
ic missions and consular officers, the Ministry of
Health, the Ministry of Employment and Labor
Relations [13].

The draft law is also noteworthy for the
presence in it of a national mechanism of referral
of victims of trafficking in persons, which includes
the processes of identification of victims, recogni-
tion of an individual as a victim of trafhicking in
persons, social rehabilitation and adaptation of
victims from trafficking in persons, repatriation
of foreign citizens and stateless persons who have
suffered from trafficking in persons, including se-
curity measures and other guarantees provided to
victims of trafficking in persons.

Thus, the Republic of Uzbekistan is cur-
rently making certain progress in combating traf-
ficking in persons — systematic child labor has
been eradicated, obligations under the conven-
tions of the International Labor Organization
have been fulfilled, which has raised the country’s
level from the third to the second category in the
rating of the US State Department.

The preventive measures taken by Uzbeki-
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HBIX TPOKAAH H AHI] 0e3 TPOKAAHCTBA, IOCTPAAAB-
IIHX OT TOPTOBAM AIOABMH, BKAIOUEHHEM Mep Oes-
OIACHOCTH M MHBIX TAPaHTHH, IPEAOCTABASIEMbIX
JKepTBaM TOPTOBAM AFOAbMH.

Taxum o6pazom, Pecrrybanxa Ysbexucran
Ha CETOAHSNIHUN A€Hb A€AAeT OIpeAeACHHbIe
ycnexu B cdepe IPOTHBOAEHCTBHS TOProBAe
AIOAPMH - HCKOPEHEH CUCTEMATUYEeCKUI AeTCKUI
TPYA, BBIIIOAHEHBI 00SI3aT€ABCTBA B PAMKaX KOH-
BeHIUN MeXAYHapOAHON OpraHM3AIlMH TPYAQ,
4TO IO3BOAUAO TOAHATH YPOBEHb CTPAHBI C Tpe-
Thell A0 BTOpPOM Kareropuu penrtunra I'ocypap-
crBeHHOro AenapramenTa CIIIA.

IpuHnMaemble Y36eKHUCTAHOM MPOQPHAAKTH-
decKie Mepsl, pepOpMHIpPOBaHILe 1 IPe0Opa3oBaHIe
y36exckoit PecIryOAMKaHCKOM MeXXBeAOMCTBEHHOM
KOMHCCHH IO IPOTUBOAEHCTBUIO TOPTOBAE AFOABMH
B HaijronaabHy 0 KOMUCCHIO 11O IPOTUBOAEHCTBUIO
TOPTOBA€ AFOABMH U IIPHHYAUTEABHOMY TPYAY, IIPO-
BEACHHE DPa3bSICHUTEAPHOM M arMTalJMOHHOM pa-
OOTBI CpeAr HaceAeHHs], IIPUBEAO K COKPAILEHHIO
KOAMYECTBA IPECTYTIACHHUH, CBA3AHHBIX C TOPTOBACH
AXOABMU 33 TOCAEAHHKE ABA FOAA IIOYTH B 3,2 pasa.

stan, the reform and transformation of the Uz-
bek Republican Interdepartmental Commission
on Combating of Human Trafficking into the
National Commission on Counteracting Hu-
man Trafficking and Forced Labor, conducting
explanatory and campaigning work among the
population, has led to a decrease in the number
of crimes related to trafficking in persons over the
past two years, almost 3.2 times.
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B cmamve paccuampuearomcs nonysapoie 6 3a-
nadnoii Eépone coyuarvno-nedazozuueckue no0xodut
K peutenuio npobaemvt pecoyuasu3ayuy Hecosepusen-
HOAemHuux npecmynuuxos. Buumanue axyenmupyem-
€ HA NPUHKUNAX YBAXEHUS AUHHOCIU NOOPOCMKa,
NOHUMAHUS €20 BHYMPEHHE20 MUPA, PEAAUIAUUL WiL-
POK020 Cexmpa ncuxo06paso8amesbHbIX NPoOZPamm,
a maxske Koppexyuu a00uKmusHozo nosedeHus.

KaroueBpie cAoBa: HecosepuiteHHOAemHUIl npe-
cmynnux, desuanmuoe nosedexue, pecoyuaruayus,
unmepeeHyus, packieiimenue, KOPpPeKyuoHHas npo-

zpamma.

CHipkeHHMe TOKazaTeAel 3apernCTpHpo-
BaHHBIX IpecTymnAeHuil B Poccum 3a mocaepHue
HECKOABKO AeT, COBEpIIaeMbIX HeCOBEPIIEHHOALT-
HUMH, OOBSCHSIETCS PSIAOM IIPUYMH, CPEAU KOTO-
PBIX HapsIAY C COKpallieHueM OOIIefl YNCAEHHOCTH
YTOAOBHO HaKa3yeMbIX IIOAPOCTKOB, MOXKHO BBIAE-
AUTb ACKPHMUHAAM3AIUIO PSIAA CTaTeH yTOAOBHO-
ro KOAEKCAa B OTHOIIEHMU HEeCOBEpPIIEHHOAETHUX,
a TaxKe TMMAAHOMEPHYIO TIePBUYHYIO ITPOPUAAKTH-
4eCKyI0 paboTy ¢ HeCOBepPIICHHOACTHUMH B O01I1e-
obpasoBaTeAbHBIX yupexxaeHmsx. Ho, Hecmorps
Ha CHIDKEeHMe ITOKa3aTeAel 3aperCTpHpOBAHHBIX
IPeCTYTIACHH I, HAMETHUAACh TEHACHIIUS POCTa YHC-
A2 0CO00 TSDKKHX IPECTYIACHHH, COBepIICHHBIX
HECOBEpIIeHHOACTHUMH, YTO CBUAETEABCTBYET O
COXpaHEHHM BbICOKOM CTeIleHHM ONACHOCTH IIpe-
CTYIIHOCTU HeCOBEPUIEHHOACTHHX.

TakxuM 06pa3oM, BOSHHKAET HEOOXOAMMOCTD
HEAOITYIeHH s COBEpPIIeHHUS TOAPOCTKAMH IIOBTOP-

The article discusses social and pedagogical ap-
proaches to solving the problem of re-socialization
of juvenile criminals popular in Western Europe. At-
tention is focused on the principles of respect for the
personality of a teenager, understanding of his inner
world, implementation of a wide range of psycho-edu-
cational programs, as well as, correction of addictive
behavior.

Keywords: juvenile delinquent, deviant behavior,
re-socialization, intervention, branding, correction
program.

The decrease in the rates of registered crimes
committed by minors in Russia over the past few
years is explained by a number of reasons, among
which, along with the reduction in the total num-
ber of criminally punishable teenagers, it is possible
to highlight the decriminalization of a number of
articles of the Criminal Code in relation to minors,
as well as systematic primary preventive work with
minors in educational institutions. But, despite the
decrease in the rates of registered crimes, there has
been a tendency for an increase in the number of
especially serious crimes committed by minors,
which indicates the persistence of a high degree of
danger of juvenile delinquency.

Thus, there is aneed to prevent adolescents
from committing repeated offences, which, in our
opinion, is nothing more than re-socialization.



HBIX [IPABOHAPYILIEHMUI, YTO, [0 HAlleMy MHEHHIO,
SIBASIETCSI HUYEM MHBIM KaK PeCOLIHAA3AIe.

B Hacrosimjee BpeMsi HIMeeT MeCTO YTBEPIKAe-
HYe, YTO IIeABHOM KOHIIEIIIINY PeCOLMAANALIII AO
CHX [IOp He BbIPaOOTaHO He TOABKO B Poccuu, HO 1 B
Apyrux crpanax. HeT orBera Ha BOIpOChL: KOraQ, Ka-
KHM 00pa3oM, IOA BO3ACHCTBHEM KaKUX GaKTOPOB
IIPOMICXOAUT BOCCTAaHOBA€HME COLIMAABHOIO CTaTy-
Ca AMMHOCTH, BKAIOYEHUE MHAUBHAA B COLIUAABHYIO
JKU3HDb KaK PE3YABTAT PECOLIAAM3ALIHIL

B cBsi3u ¢ oM, pa3paboTKa IMOAOOHOI KOH-
nermu Aa Poccnu AOAKHA CTPOUTBCS He TOABKO
Ha OIIbITE€ OTEYECTBEHHBIX COIIMAABHBIX U TICHXOAO-
rO-IIEAATOTHYECKUX [IPAKTUK, HO U YYUTHIBATh 0O-
TaTHII OIBIT PAOOTHI IO PECOLIFIAAM3ALINN HECOBEP-
IIEHHOAETHUX IIPECTYIIHMKOB B CTpaHax EBporbl,
KaK Hanboaee 6au3kux Poccun ¢ KyAbTypHO-HCTO-
PpHYECKON Y [IMBUAU3AIMOHHOM TOYEK 3PEHMA.

PaCCMOTpeHI/Ie 3apy6 CXKHOIO OIIbITA
peconraAn3aiu HECOBEPIIEHHOACTHHUX Co-
BEPIIMBIINX O6H.IeCTBeHHO-OHaCHO€ ACAHHE

IleAecOOOpa3HO HAYaTh C aHaAM3a MexAyHapoA-
HO-ITPABOBBIX AOKYMEHTOB 00 yTOAOBHOM IIPaBO-
CYAMH M MCIOAHEHHM HaKa3aHWM, KACAIOIIMXCS
HEeCOBEPIICHHOASTHHUX ITPAaBOHAPYIIHTEACH.

Bor uto rosopurcs B Konsenuu o mpasax
pe6enxa (1989 r.) 0 AByX BaXKHDIX 3aAa4aX TPaBO-
CyAHS B OTHONIEHUU HeCOBepuIeHHOAeTHHX | 1 ]:

1) copefiCTBHE «ero peMHTErpaliy U Bbl-
[IOAHEHHMIO UM IIOA€3HOM pPOAU B oOIecTBe>
(«KonBenmms», cr. 40.1);

2) obecrieyenue «Takoro O6PaIeHHs C pe-
OeHKOM, KOTOpOe COOTBETCTBOBAAO OBl ero 6aa-
TOCOCTOSIHHMIO, & TAK)XKe ero IIOAOXEHHIO H XapaK-
Tepy IPeCTyIAeHH > («KonBenmms», ct. 40.4).

Op-Pusiackue «PykoBoasiIIve PUHIUIIBI>
( 1990 r.) COAEpIKAT IPEAYTIPEXKAEHHUE O HEAOITYCTH-
MOCTH YIIOTPeOAEHUSI B OTHOLIEHHH HeCOBepIIeH-
HOACTHETO TePMHHA «IIPECTYITHUK>, YTO SIBASETCS
pasBUTHEM IIPaBHAA: He AOIYCKaTh NPUYMHEHUS
yiep6a peryTamum HecoBepIeHHOAeTHero [2].

K 3aMeTHBIM IeAArOruyeCcKiM KOHIIEITIAM
obpallleHIs1 C HECOBEPIICHHOACTHHMH, HAOAIOAA-
IOIUMH OTKAOHSIIOIEeCs] TIOBEACHHE, OTHOCHTCS
Konnemms nouuManus A. Bernma (1999), xoto-
Past ICXOAUT U3 TOTO, YTO «AEBUAHTHOE IIOBEACHIe
— 9TO ACATEABHOCTD I10 IIPEOAOACHHIO: AFOAU B KPH-
TUYECKHX CHTYALJISIX CTPEMSITCS K AeeCIIOCOOHOCTH
He BCErA2 OAMHAKOBBIMU CpeACTBaMH (CyOheKTHB-
HOe pYHKIMOHAABHOE TIOBeAeHHe ) > [3].

KoHuenus raacur, 4To NpeCTYNHUKA H
IIPeCTyIACHHE CACAYET PaCCMATPUBATh OTAEABHO
APYT OT APYTa, TO €CTh paCCMaTPUBATh IIOBEACHHUE
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Currently, there is an assertion that an in-
tegral concept of re-socialization has not yet been
developed not only in Russia, but also in other
countries. There is no answer to the questions:
when, how, under the influence of what factors is
taking place the restoration of the social status of
the individual, the inclusion of the individual in
social life as a result of re-socialization.

In this regard, the development of such a
concept for Russia should be based not only on
the experience of domestic social, psychological
and pedagogical practices, but also should take
into account the rich experience of work on the
re-socialization of juvenile criminals in European
countries, as the closest to Russia from a cultural,
historical and civilizational points of view.

Consideration of the foreign experience of
re-socialization of minors who have committed a
socially dangerous act is advisable to begin with
an analysis of the International Legal Instruments
on Criminal Justice and the Execution of Punish-
ments Concerning Juvenile Offenders.

Here is what the Convention on the Rights
of the Child (1989) says about two important
tasks of juvenile justice [1]:

1) facilitating “his reintegration and his
fulfillment of a useful role in society” (“Conven-
tion”, Art. 40.1);

2) ensuring “that the child is treated in
such a way, which is consistent with his welfare,
as well as his position and the nature of the crime”
(“Convention”, Art. 40.4).

The Riyadh Guidelines (1990) contain a
warning against the use of the term “offender” in
relation to a minor, which is a development of the
rule: do not harm to reputation of a minor [2].

Notable pedagogical concepts of the treat-
ment of minors who observe deviant behavior in-
clude the Concept of Understanding by L. Benish
(1999), which proceeds from the fact that “devi-
ant behavior is an activity to overcome: people
in critical situations strive for legal capacity not
always by the same means (subjective functional
behavior) [3].

The concept states that the offender and
the crime should be considered separately from
each other, that is, the behavior of the offender
should be considered in the context of his activi-
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IPeCTYITHUKA B KOHTEKCTE ero ACATEAbHOCTH IO
[IPEOAOAEHHUIO JKU3HEHHBIX OOCTOSITEABCTB, UTO,
OAHAKO, He IMeeT HUYero obIero ¢ oao0peHueM
ero IOCTYIIKA. B maaHe KpUTHIECKOM MeAATOTUKH
A. Bennm craBut Bompoc: «Kro mmeer mpaso
OIIPeAEASITb B MHTEPAKIIUH ACBHALMIO, U YTO MO-
IyT HeCOBEPIIEHHOACTHHE, KOTOPBIX 3TO KOCHY-
AOCDB, 9TOMY IIPOTUBOIIOCTaBHUTb? >,

OcHOBHbIe TIPHHIUIBI AMATHOCTHKU M HH-
TepPBEHIIHUH - 9TO, COTAACHO KOoHIernmuy /\. bexna,
AEHICTBHE ITO IIPEOAOACHHUIO, KOTOPOE ITPOSIBASIETCS
B KPUTHYECKUX COOBITHSIX sKu3HU. Ecan qeaoBex He
pacIioAaraeT AOCTaTOYHBIMU AUYHBIMHU PECYPCaMH,
3TO MPUBOAUT K IIOTEPE CAMOKOHTPOASL.

Eme oAHMM M3 pacIpOCTpaHEHHBIX IIe-
AQrOTUYeCKHUX MTOAXOAOB PA0OTBHI C AEBHAHTHbI-
MU IOAPOCTKaMH B 3amapHo# EBpome saBaseTcs
«packaeiiMeHHe>». BbipeasieTcss MATh MO3MLUI
PacKAeIMeHHS IIOAPOCTKA:

- IPEAAOKUTD IIOMOIIb B BOCIIMTAHUH B YC-
AOBHSIX OAVDKAMIIETro )XU3HEHHOTO IPOCTPAHCTBA
pebeHKa MAM TOAPOCTKA;

- Pa3AMYHBIE BUABI IIOMOIIU AOASKHBI CTPO-
UTBHCSI HA OCHOBE APYT APYyTa U He OBITb CAMIIKOM
CIIeIIMaAU3UPOBAHHBIMU (I/IHTeI‘pI/IPOBaHHoe Io-
AydeHue IIOMOIIH ) ;

- rubKas, OOIUHHASA COIMAAbHAS IIEAArO-
TUKA AOAXKHA OBITh HAIIPAaBAEHA HA YYET HHAVBH-
AYaAbHOCTH ACTEH U IOAPOCTKOB;

- OTHOIIEHHME COIIMAAbHBIX IIEAATOrOB K
npobAeMe AOAKHO CTPOUTBHCS Ha OCHOBe He dak-
TOB, a UX TOAKOBaHHMIL. Heob6X0ANMO, 4TOOBI ITe-
AQrorH U COIfaAbHbIe PAOOTHUKH Pa3obpasUCh ¢
COOCTBEHHBIMH CTEPEOTHUIIAMHU BOCIIPUSITUS AMY-
HOCTeM, ACBHAIIMA U KOHTPOAS (310 BO3MOXHO
CA€AATD IIPU IIOMOIHU cynemem/I) ;

- y4acTHe M COACHCTBHUE IIOAPOCTKAM Yepes3
OTKPBITYIO IIOUCKOBYIO paboTy (CTPI/ITBOPK) B
cdepe IPOPHAAKTUKH AAS CO3AAHHSI OCHOBBI AO-
Bepus ¥ B3aMMOIIOHUMaHUL [4].

OTAEABHO B AQHHOM KOHTEKCTE CACAYeT
paccMOTpeTh BAMSIHHE 0aHA M CyOKYABTYpPHBIX
Aesranuil. OHHU AQIOT TIOAPOCTKAM OIIOPY U 9MO-
IJMOHAABHYIO 3alMIeHHOCTh. COILjHaAbHO-IIe-
Aarorudyeckasl MHTEPBEHILUS AOAXHA ObITh Ha-
IpaBA€HA Ha HEIIPUKOCHOBEHHOCTD U IIPU3HAHUE
IIOAPOCTKOB, a TAKXKe IOHUMAHHe CyO’beKTHBHbIX
CTOPOH HX OTKAOHSIOIIETOCs IOBEACHHSL.

YanyHas paboTa IO IOBBIIEHHIO OOIIe-
CTBEHHOM TEPIIMMOCTH K AESTEABHOCTH 0aHA —
3HauuMasg ¢OpMa HHTEPBEHIIUH B COITMAABHOM pa-
6oTe C TOAPOCTKAMH, IIOCKOABKY, C TOYKHU 3PEHMs
IIOAPOCTKOB, OAaHABI OY€Hb XOPOIIO IOMOTAOT B
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ties to overcome life circumstances, which, how-
ever, has nothing to do with the approval of his
act. In terms of critical pedagogy, L. Benish poses
the question: “Who has the right to determine de-
viation in interaction, and what can the affected
minors oppose to this?”.

According to the concept of L. Benish, the
basic principles of diagnosis and intervention are
actions to overcome, which manifest themselves
in critical life events. If a person does not have suf-
ficient personal resources, this leads to a loss of
self-control.

Another of the widespread pedagogical
approaches within working with deviant adoles-
cents in Western Europe is “branding”. There are
five branding positions of a teenager:

- to offer assistance in education in the im-
mediate living space of a child or adolescent;

- different types of care should be built on
each other and not be too specialized (integrated
care);

- flexible, community-based social peda-
gogy should focus on the individuality of children
and adolescents;

- the attitude of social educators to the
problem should be based not on facts, but on their
interpretations. It is necessary that teachers and
social workers deal with their own stereotypes of
personal perception, deviation and control (this
can be done with the help of supervision);

- participation and assistance to adoles-
cents through open search work (street work)
in the field of prevention to create a basis of trust
and mutual understanding [4].

Separately, in this context, the influence of
gangs and sub-cultural deviations should be con-
sidered. They provide adolescents with support
and emotional security. Socio-pedagogical inter-
vention should be aimed at the integrity and rec-
ognition of adolescents, as well as understanding
the subjective aspects of their deviant behavior.

Street works to increase public tolerance
for gang activities is a significant form of interven-
tion in social work with adolescents, as, from the
adolescent’s point of view, gangs are very good at
helping to overcome problems.

The starting point in working with minors
is the provision of premises at their disposal. This



IPeOAOAECHHH IPOOAEM.

OrTmpaBHO# TOUKOM B paboTe ¢ HecoBep-
IeHHOAeTHUMM Ha3bIBaeTCs INPeAOCTaBACHHE B
UX PacHoOpsbKeHHe IMOMeIleHUH. DTO MOXeT pac-
LIeHUBAThCA KaK GpOpMa IMOAAEPIKKH TPYIIITHPOB-
KU M TIPEAOCTABASITh BO3MOXXHOCTH AAS €€ CTPYK-
TypupoBaHus. COIMAAbHBIA PAaOOTHHK B TaKOM
CAy4ae CTAaHOBHUTCS KOHTAKTHBIM AHIIOM. OTO
OIpeAeAsieT CAeAYIOUIMe 3aAaud COLMAABHOM M
IICHXOAOTHYECKO paboTh:

- IPOBOAUTD OeceAbI C IPOOAEMHBIMH TOA-
POCTKaMu 06 MX AMYHBIX IPOOAEMaX HAY IIPOOAe-
MaxX C HOUCKOM PaboTsI;

- MOAAEP>KHBATD ITPOOAEMHBIX TIOAPOCTKOB
B KOHQAMKTAX.

Crparerun MHTEpBeHIMH 0A3HUPYIOTCS Ha
MeTOAAX LIeHTPUPOBAHMS U PacIIMpeHHs ITOAHO-
Mounit. OHM CBS3aHBI C CHAAMH CAMOPETYASILIUH
TPYTIIIBI, OAHAKO TOAAEPIKMBAIOIee U COIMPOBO-
XAafoIee yuactue Heobxoammo (Hampumep, c
6aHAOM MOXKHO AOTOBOPHUTBCS 00 yperyAupona-
HuH KoHAuKTa). Takum o6pasoMm, AeficTByeT
IIPUHIIUII Pa3AEACHUS IIPeCTYTIACHHS U AMMHOCTH.

Bosspamasice k xoHnemun benumna, ocra-
HOBUMCSI HA MOAEAe KPU3HCHON MHTePBEHLUH U
KOHCYAbTHPOBaHMsI, OCHOBAaHHOM Ha COLIMAABHBIX
U Ouorpaduueckux IPHIHHAX IPECTYIACHHS.
Kpusucupie cutyanuu (Takue, Kak IpecTymAeHmue )
TpeOyIOT HeMeAACHHON HHTepPBEHIHH, YTOObI He
BO3HHUK OOABIIIHII BpeA SKU3HHU. Peub B 9TOM cAydae
HAET O TIOAAEPIKKE CaMOOLIEHKH OAPOCTKA. B pan-
HOM MOAEAU KPU3HCHOM MHTEPBEHIIMU U KOHCYAD-
Tal[UM B II€HTPe KOHCYAbTAaTUBHOM MHTEpPBEHIUH
HAXOAUTCS CaMOYBaXKEHHMe IOAPOCTKA. 3apauei
KOHCYABTUPOBAHHUS TIPH 3TOM SBASIeTCS BOCCTa-
HOBAEHHE 3MOLJMOHAABHOTO PaBHOBECHSL.

B mepBoM mare AASL KOHCYyABTAHTa HEO0XO-
AMIMO BHUMATEABHO Pa3so0paTbCsi ¢ HaHECEHHBIM
CaMOOIeHKe OAPOCTKA ymep6oM (AndHbIit ypo-
BeHb). B AaHHOM cAydYae HEOBXOAMMO YUHTHIBATH
THIIMYHbIE AAS TIOAQ OOPa3Iibl IIPEOAOACHHUS KPH-
3HCHBIX CHTyallUil U PaboTaTh Hap MOBPEXKAEH-
HBIMH KOMITOHEeHTaMH <«SI» moapoctkos. Llean
— paboTarb C MOAPOCTKAMH HApA HMX CHABHBIMU
CTOPOHAMH ITPH IIOMOIY PAlMOHAAU3AIINH, CBSI-
3aHHOM C mocTynkoM. Ha commaapHOM ypoBHE
MOAPOCTKH TIOAYYAIOT NPH3HAHHE CBOETo IOBe-
A€HHS U MBICAEH: OHM IIONAAAIOT B AOBEPUTEAb-
HO€ IPOCTPAHCTBO, B KOTOPOM MOTYT CaMOyTBep-
AWTBCS U OIyTUTh CBOU IPaHMIIBL.

Bo BTOpOM mIare mpoMCXOAUT <«3MOIMO-
HaABHBIM pedpeiMHHI>, BCACACTBHE KOTOPOTO
ITyTeM KOHCYAbTHPOBAHMS y IIOAPOCTKA $pOpMHU-
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can be seen as a form of support for the group and
provide opportunities for its structuring. In this
case the social official becomes the contact per-
son. This determines the following tasks of social
and psychological work:

- have conversations with troubled teenag-
ers about their personal problems and job search-
ing;

- support troubled teenagers in conflicts.

Intervention strategies are based on meth-
ods of centering and empowering. They are asso-
ciated with the self-regulatory forces of the group,
but supportive and accompanying participation
is necessary (for example, you can negotiate with
the gang to resolve the conflict). Thus, the prin-
ciple of separation of crime and personality oper-
ates.

Returning to Benish’s concept, let us focus
on a model of crisis intervention and counseling
based on social and biographical causes of crime.
Crisis situation (such as crime) require immedi-
ate intervention so that no greater harm to life
occurs. In this case, we are talking about support-
ing the self-esteem of a teenager. In this model
of crisis intervention and counseling, adolescent
self-esteem is at the center of the counseling in-
tervention. The task of counseling is to restore
emotional balance.

The first step of the counselor is to under-
stand the damage done to the adolescent’s self-
esteem (personal level). In this case, it is neces-
sary to take into account typical gender patterns
of crisis situations overcoming and work on the
damaged components of the “I” of adolescents.
The goal is to work with adolescents on their
strengths through action-related rationalization.
On a social level, adolescents gain recognition for
their behavior and thoughts: they find themselves
in a space of trust, in which they can assert them-
selves and feel their boundaries.

In the second step, “emotional reframing”
takes place, as a result of which a new orienta-
tion is formed in the teenager through counsel-
ing. By reframing we mean a specific technique
that allows us to provide contact with that part of
the personality that generates one behavior and
blocks another. At the social level, this is further
supported by the construction of social networks.
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pyercs HoBas opueHTanus. Iloa peppeiiMuarom
HaMU TIOHUMAeTCs CIenupuIecKuil ImpueM, IO-
3BOASIIOIHI 00eCreynTh KOHTAKT C TOH YacCThIO
AMYHOCTH, KOTOPas HOPOXXKAAET OAHO MOBEAEHHUE
uan 6aokupyer Apyroe. Ha conumasbHOM ypos-
HE 9TO ellle TIOAKPENASETCS AOIIOAHUTEABHO IIO-
CTPOEHHEM COLMAABHBIX ceTeil. TakuM obpaszoM,
IPOTHO3 3aKAIOYAETCSI B PA3BUTUH <HOBOH OHO-
rpaduuecKoil OpHeHTALUK > TOAPOCTKA.

Kak moxaspiBaeT MpaKTHKa, OOBIMHBIM Ha-
KazaHMeM 3a COBeplIeHHOe IIpecTylAeHHe BO
MHOTHX CTPaHaX CAYXKHT TIOPEMHOE 3aKAI0UEHHE.

Hawm >xe u3BecTHO, 4TO OTAEAbHbIE TOCYAAP-
CTBA MMEIOT AOCTATOYHO BIIevaTAstomue (Hu3Kue )
ITOKA3aTeAM 110 KOAUYECTBY COBEPIIAeMbIX ITPeCTy-
MAC€HUM, IPMMEHEHHIO HAKa3aHUM B BUAE AUIIEHUS
CBOOOADBI U PEeLIAUBY IIPECTYIIACHHUH, COBeplIae-
MBIX AMIIAMH, paHee y>Xe OTOBIBABIINMI AaHAAOTHY-
Hble HakasaHus. Ha Ham B3rasp raasHoe, 4To UM
YAQAOCh CAEAQTDh — TaK TO CYIIeCTBEHHO CHH3MTD
BAMSHHE COIJMAAbHO-9KOHOMMYECKMX IPHUYHH Ha
COBepIIeHHe AIOADMHU YTOAOBHBIX IPeCTYIACHMH,
KaK CI1oco6a BbDKUBAHUSI B HEBBIHOCHMBIX YCAOBH-
sIx 6e3pabOoTHIIbI, Oe3AEHEXKbSI X HULIETHL.

Bropoe — yAaAoCh pemuts mpobaeMy To-
A€PAHTHOTO OTHOIIEHMS K HEMMYIIUM CAOSM Ha-
CeAeHHSL.

Tperbe — OHH pemnAU MPOOAEMY CHSTHS
HAINpsDKEHHOCTH MEXAY BAACTbIO U HEMMYIIUMHU
CAOSIMU HaCeAeHHsI, QUHAHCHPYS Pa3HOOOpa3HbIe
COIIMAAbHbIE ITPOTPAMMBI, IIO3BOASIIONINE AIOASIM
BBIMTU U3 CAOXKMBIIEKCS >KM3HEHHOM CHTYaluu
AMOO XXUTb, He HUIIEHCTBYSI B TOTOBHOCTH B AIO-
OyI0 MUHYTY YITH U3 Hee.

B T0 e BpeMs B OTAEABHBIX CTPaHaX B Ae-
ATEABHOCTH 10 PECOLIUAAM3AIMH HECOBEPIIEHHO-
ACTHHX NPUMEHSIOTCS KOHKpPeTHbIe IPOTPaMMbl,
paccunTaHHBIe Ha PA0OTY C MPeCTYITHUKAMIL

OcHoBHBIE KOpPpEKITMOHHbIE ITOAXOABI B
paboTe C HIMU CBOASITCS K CACAYIOLIIEMY:

1. Tlcuxoobpa3oBaTeAbHbIe IIPOrPAMMBI
- HaIleA€Hbl Ha MPeCTYIHHMKOB, MHHUMH3HPYIO-
IUX CBOE IPeCTyIACHHEe UAH Yel CPOK SBASETCA
KOPOTKHUM, YTO He MI03BOASIeT MM IPUHUMATD yda-
cTHe B 60Aee IIPOAOAKUTEABHBIX IPOrPaMMax.

2. VHTeHCHUBHBIE, AOATOBpEeMeHHbIE IIPO-
rpaMMBbl — HalleAeHbl Ha CeKCYyaAbHbIX HaCHAbHHU-
KOB-PelIMAUBHCTOB, HAPKOMAaHOB AU COBEPIIAIO-
IUX APYTHE TSDKKHE ITPeCTYTIACHHS.

3. IlepexopHOE MpOrpaMMHUpPOBaHHE — pac-
CYUTAHO HA TeX, KOMy OCTAAOCh OTOBIBATDH He 60-
Aee 9 MecAIeB AUIIEHNA CBOOOADL

4. PacimpeHHOe IPOrpaMMUpOBaHKeE IIPeA-
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Thus, the prognosis consists in the development
of a “new biographical orientation” of the adoles-
cent.

Practice shows that the usual punishment
for a crime committed in many countries is im-
prisonment.

We know that particular states have quite
impressive (low) indexes in terms of the number
of committed crimes, the use of sentences in the
form of imprisonment and the recidivism of the
committed crimes by persons who have previous-
ly served similar sentences. In our opinion, the
main thing that they managed to do was to sig-
nificantly reduce the influence of socio-economic
reasons on the commission of criminal offenses
by people, as a way to survive in the intolerable
conditions of unemployment, lack of money and
poverty.

Secondly, it was managed to solve the prob-
lem of tolerant attitude towards the poor people.

Thirdly, they solved the problem of reliev-
ing tension between the authorities and the poor
by financing various social programs that allow
people to get out of the current situation in life or
live without begging in redness to leave it at any
moment.

At the same time, in some countries, spe-
cific programs designed to work with criminals
are used in activities for the re-socialization of
minors.

The main corrective approaches in working
with them are as follows:

1. Psychoeducational programs — target-
ing criminals who are minimizing their crime or
whose term is short, impeding them to partici-
pate in longer programs.

2. Intensive, long—term programs — target-
ing repeat offenders, drug addicts or other violent
criminals.

3. Transitional programming - designed
for those who have no more than 9 months of im-
prisonment left to serve.

4. Advanced programming assumes cov-
erage of minors convicted of violent crimes with
reduced intelligence. Forms of work: group ther-
apy, implementation of an individual treatment
plan, written assignments, educational group
(lectures, video films, role-playing games), family



TIOAAraeT OXBAaT HECOBEPUICHHOACTHUX OCY>KACHHBIX
33 HACHABCTBEHHBIE IIPECTYIACHUS CO CHIDKEHHBIM
uHTeAAeKTOM. POpMBI pabOTHI: TPYIIIOBas TepaITH,
BBIIOAHEHHE HHAMBHAYAABHOTO IIAQHA AEUEHIIs,
IMCbMEHHbBIE 33aAAHMS, OOpa3oBaTeAbHAs TIpYIIa
(Aex1uH, BUACODHABMDI, POAEBbIE UIpPbI), CeMeitHast
Tepanus, IPOXMBaHKe B coobmectse, rpyme. ITpo-
AOAKHTEABHOCTb IIPOTrPaMMBI — AO 1 ropa.

B 3aKkAIOYEHMHM MOXHO CAGAATb BBIBOA,
yro 3apybesxcHble (eBpomeiicKie) aBTOPbI B CBO-
UX KOHIICMIMAX II0 UCIPABACHUIO M PECOLIHAAU-
3aI[MM HECOBEPIICHHOACTHHX HAXOASIIUXCS B
KOHQAUKTE C 3aKOHOM HCXOAST U3 IPHHIJUIIOB
YB)KEHHSI AUMHOCTH [IOAPOCTKA, TOHMMAHUS €T
BHYTPEHHETO MUPA, PEAAU3AIIMHU IIHPOKOTO CIIeK-
Tpa ICUX000Pa30BATEABHBIX IIPOIPAMM, d TAKKe
KOPPEKIJU AAAMKTHBHOTO IIOBEACHHS.

Takum o06pasoM, u3ydeHHe 3apyOeKHO-
rO OIBITA IO PECOLUAAM3AIIMU HeCOBEPIIEHHO-
ACTHUX IIPECTYIIHHUKOB, a TakKe IPUMEHEHHs
«BOCCTAHOBHUTEABHOTO IIPABOCYAHMS» AASL HOP-
MAAM3AIMH OTHOLICHHI MEXAY IPeCTYIIHHKOM
U IOTepIIeBIIeil CTOPOHOM, MMeeT A Poccun
BO)XHOE 3HAYCHHE M II03BOASET He TOABKO HC-
IIOAB30BATH STOT OIIBIT B HAIIIEH CTPaHe, HO M OCy-
IIeCTBASITb AAAbHEHNIIUI IOUCK PUMEHeHUs 9¢-
(G eKTHBHBIX peCOINAAU3AIIMOHHBIX TEXHOAOTHIL.
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therapy, living in a community, group. Duration
of the program — up to 1 year.

In conclusion, we can assert that foreign
(European) authors in their concepts for the
correction and re-socialization of minors in con-
flict with the law proceed from the principles of
respect for the personality of a teenager, under-
standing his inner world, implementing a wide
range of psychoeducational programs, as well as
correcting addictive behavior.

Thus, the study of foreign experience in the
re-socialization of juvenile criminals, as well as
the use of “restorative justice” to normalize rela-
tions between the offender and the injured party,
is important for Russia and allows not only to use
this experience in our country, but also to further
search for the use of effective re-socialization
technologies.
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O alta procedurd simplificati care exclude nece-
sitatea de a consemna diferite actiuni procesuale in
cadrul procedurilor contraventionale este cea in care
contravenientul este de acord si pliteascd amenda pe
loc contra unei chitante de incasare.

Utilizarea chitantei de incasare a amenzii la locul
constatdrii faptei are mai multe beneficii si facilititi
atdt pentru contravenient, cdt si pentru intregul proces
contraventional. Analizdind reglementdrile normative
in acest sens, constatdm cd principiul legalitdtii este
afectat de numeroase carente tehnico-legislative care in
viziunea noastrd face ca legea contraventionali sd fie
una caducd.

Cuvinte-cheie: chitantd, procedurd simplificatd,
amendd, contravenient, recunoasterea vinii, agent con-

statator, legea contraventionald.

Another simplified procedure that excludes the
need to file different procedural actions in contraven-
tion proceedings is that in which the offender agrees to
pay the fine on the spot against a receipt.

The use of the receipt of the fine at the place of
finding the deed has several benefits and facilities
for both the offender and the entire contravention
process. Analyzing the normative regulations in this
sense, we find that the principle of legality is affected
by numerous technical-legislative deficiencies that in
our view make the contravention law a lapsed one.

Keywords: receipt, simplified procedure, fine, con-
travention, recognition of guilt, finding agent, contra-
vention law.

Introducere. In contextul procedurii
contraventionale, legiuitorul a prevazut si anu-
mite proceduri simplificate care au menirea, in
anumite conditii, de a simplifica procedurile de
solutionare a cauzelor contraventionale. Una
dintre procedurile simplificate care exclude nece-
sitatea de a consemna diferite actiuni procesuale
este cea in care contravenientul este de acord sa
plateasci amenda pe loc contra unei chitante de
incasare.

Utilizarea chitantei de incasare a amenzii la
locul constatarii faptei are mai multe beneficii si
facilitati att pentru contravenient, cit si pentru
intregul proces contraventional, bazat pe respec-
tarea drepturilor omului la libera circulatie:

Introduction. In the context of the con-
travention procedure, the legislator also provided
for certain simplified procedures which are in-
tended, under certain conditions, to simplify the
procedures for solving the contravention cases.
One of the simplified procedures that excludes
the need to record various procedural actions is
the one in which the offender agrees to pay the
fine on the spot against the receipt.

The use of fine collection receipt at the
place of the deed finding has several benefits and
facilities both for the offender and for the entire
contravention process, based on the observance
of human rights to free movement:

- reducing the time to document the con-
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—reducerea timpului de documentare a
contraventiei, ceea ce va permite caltorilor sa
continue deplasarea, inclusiv in situatia cAnd cala-
toresc cu trenul, autocarul, avionul etc., necreAind
dificultati celorlalti pasageri aflati in trafic, inclu-
siv ii va scuti de deplasarea citre ghiseele bancii
pentru achitarea amenzii;

— excluderea situatiilor cand contrave-
nientul va fi atras in procesul de achitare silitd a
amenzii contraventionale prin intermediul exe-
cutorului judecitoresc, ceea ce presupune inca-
sari suplimentare efectuate de citre executorii
judecatoresti;

— micgorarea numdrului de amenzi nea-
chitate, in situatiile in care contravenientul este
strdin sau persoand stabilitd cu traiul in stinga
raului Nistru, deoarece in cazurile de lipsi de
competenta teritoriald stabilita in art. 30 din Co-
dul de executare, executorii judecitoresti refuza
executarea amenzii, restituind deciziile de aplica-
re a amenczilor [7].

In procesul studiului dat au fost utilizate
urmatoarele metode de cercetare stiintifica: ana-
liza sistemici, analiza logicé, analiza comparativa,
sinteza si clasificarea. Materialele folosite sunt:
actele legislative si cele normative ale Republicii
Moldova in domeniu, doctrina juridici nationala
si alte studii.

Rezultate obtinute si discutii. Baza ju-
ridicd pentru incasarea amenzilor la locul con-
statdrii contraventiilor este stabiliti de Codul
contraventional al RM [1, art. 447], precum si de
Hotérarea Guvernului nr. 294 din 17 martie 1998
[3].

Totodatd tinem s mentionam ci in data
de S mai 2017, Ministerul Afacerilor Interne a
emis ordinul nr.118 [5], care este continuitatea
procesului de implementare a mecanismului de
incasare a amenzii contra chitantei si deriva din
pct.2 al HG nr. 1273 din 23.11.2016 [2].

Ulterior la data de 23.02.2018 a fost apro-
bat Ordinul MAI nr. S1 cu privire la aprobarea
Regulamentului privind mecanismul de colec-
tare, gestionare si termenul de virare la bugetul
de stat a amenzilor incasate la locul constatirii
contraventiei [4].

Conform actelor normative, chitanta de in-
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travention, which will allow passengers to conti-
nue traveling, including when traveling by train,
bus, plane, etc., without creating difficulties for
the passengers in traffic, including exemption
from traveling to bank counters to pay the fine;

- exclusion of the situations when the offen-
der will be attracted in the process of forced pay-
ment of the contravention fine through the bailiff,
which implies additional receipts made by the
bailiff;

- reducing the number of the unpaid fines,
in situations when the offender is a foreigner or a
person settled on the left bank of the River Dnies-
ter, because in cases of lack of territorial jurisdic-
tion established in Art.30 of the Execution Code,
bailiffs refuse to enforce the fine, being returned
the decisions to apply the fines [7].

The following methods of scientific resear-
ch were used in the process of this study: systemic
analysis, logical analysis, comparative analysis,
synthesis and classification. The materials used
are: legislative and normative acts of the Republic
of Moldova in the field, national legal doctrine
and other studies.

Results obtained and discussions. The
legal basis for the collection of fines at the place of
the contravention’s ascertaining is established by
the Contravention Code of the Republic of Mol-
dova [1, Art. 447], as well as by the Government
Decision No. 294 from March 17, 1998 [3].

At the same time, we would like to menti-
on that on May 5, 2017, the Ministry of Internal
Affairs issued the order No.118 [5], which is the
continuity of the implementation process of the
mechanism for collecting the fine against receipt
and derives from point 2. of GD No. 1273 from
23.11.2016 [2].

Subsequently, on 23.02.2018, the MIA or-
der No.51 on the approval of the Regulation on
the mechanism for collecting, managing and the
deadline for transferring to the state budget the
fines collected at the place of contravention’s as-
certaining, was approved [4].

According to the normative acts, the re-
ceipt for the collection of the fine at the place of
contravention’s ascertaining is defining as “stan-
dardized form of primary document with special
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casare a amenzii la locul constatarii contraventiei
este definitd drept ,,formular tipizat de document
primar cu regim special de strictd evidenta, com-
pletat si eliberat la locul constatarii contraventiei,
de citre agentii constatatori din cadrul subdi-
viziunilor Ministerului Afacerilor Interne, care
confirma plata amenzilor si exclude necesita-
tea intocmirii procesului-verbal cu privire la
contraventie”[S].

Sunt in drept s detina si sa utilizeze for-
mularele chitantei agentii constatatori din cadrul
subdiviziunilor Ministerului Afacerilor Interne,
cu drept de constatare §i examinare a cauzelor
contraventionale

Totusi se considerd cd achitarea amenzii
la locul constatérii contraventiei contra chitanta
este un drept al contravenientului si nu o obligatie
a acestuia. La fel, contravenientul pastreazi drep-
tul de a achita amenda benevol prin ghiseele
bancilor, iar daca nu este de acord cu sanctiunea
aplicatd contravenientul are dreptul in termen de
1S zile sa conteste decizia agentului constatator
in temeiul art. 448 Cod contraventional. Refuzul
de a achita amenda contra chitantei nu constituie
vreo anumita fapta ilegala care si atraga dupa sine
anumite consecinte juridice (sanctiuni sau ma-
suri de constréngere) (6, p. 110].

Referindu-ne la modalitatea de aplicare a
chitantei, putem mentiona ca aceasta se eliberea-
74 numai pentru o amenda incasata. In chitanti
se indica suma integrald a amenzii, cu informarea
contravenientului despre dreptul de a achita ju-
matate din amenda stabilita, conform prevederi-
lor art. 34 alin. (3) din Codul contraventional [1].

Chitanta nu se elibereazi in cazul in care:

1) prin contraventie s-a cauzat un prejudi-
ciu material;

2) exista corpuri delicte pasibile de confis-
care conform Codului contraventional sau Codu-
lui de procedura penali;

3) sunt constatate contraventiile pre-
vazute de art. 220- 226 si 228-245 din Codul
contraventional [1];

4) sunt constatate contraventii examinarea
carora nu este in competenta subdiviziunilor Mi-
nisterului Afacerilor Interne.

Péana la intocmirea chitantei, agentul con-
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regime of strict evidence, completed and issued
at the place of finding the contravention, by the
ascertaining agents within the subdivisions of the
Ministry of Internal Affairs, which confirms the
payment of fines and excludes the need to draw
up the report on the contravention”[S].

The ascertaining agents within the subdivi-
sions of the Ministry of Internal Affairs, with the
right to ascertain and examine the contravention
cases, are entitled to own and use the forms of the
receipt.

However, it is considered that the payment
of the fine at the place of finding the contraven-
tion against the receipt is a right of the offender
and not an obligation of the offender. Likewise,
the offender retain the right to pay the fine vo-
luntarily through the counters of banks, and if
he does not agree with the sanction applied, the
offender has the right within 15 days to challenge
the decision of the ascertaining agent according
to Art. 448 of the Contravention Code. Refusal
to pay the fine against the receipt does not con-
stitute a certain unlawful act which entails certain
legal consequences (sanctions or coercive measu-
res) [6, p. 110].

Referring to the application of the receipt,
we can mention that it is issued only for the fine
collected. The receipt indicates the full amount of
the fine, informing the offender about the right to
pay half of the established fine, according to the
provisions of Art.34 par. (3) of the Contraventi-
on Code [1].

The receipt is not issued if:

1) a misdemeanor caused material damage;

2) there are physical evidences liable to
confiscation under the Contravention Code or
the Criminal Procedure Code;

3) there were found contraventions provi-
ded by Art. 220 — 226 and 228 - 245 of the Con-
travention Code [1];

4) there were found contraventions, the exa-
mination of which is not within the competence of
the subdivisions of the Ministry of Internal Affairs.

Until the receipt is issued, the ascertaining
agent has the task of ensuring that the offender
has suflicient funds, necessary for the payment of
the fine, by presenting them.



statator are sarcina de a se asigura ca contraveni-
entul detine suficiente mijloace banegti, necesare
pentru plata amenzii, prin prezentarea acestora.

Amenda se percepe in numerar doar in mo-
neda nationali a Republicii Moldova (bancnotele
si monedele metalice aflate in circulatie, emise de
citre Banca Nationald a Moldovei).

Suma amenzii incasate de catre agentul
constatator se vireaza la bugetul de stat.

Agentul constatator depune suma amen-
zii, incasate in numerar de la contravenient, la
prestatorii de servicii de platd cu care Ministerul
Finantelor are incheiate contracte in baza legii
bugetului de stat pentru anul in curs.

Dupid intocmirea chitantei si incasarea
sumei amenzii, agentul constatator, in prezenta
contravenientului, impacheteazi in plicul atasat
la chitantd primul exemplar al chitantei si suma
de bani incasati ca amenda. Plicul contine pe rec-
to stampila umeda a autoritatii din care face parte
agentul constatator.

Agentul constatator care a impachetat pli-
cul asigurd integritatea acestuia pani la deschide-
re in prezenta reprezentantului prestatorului de
servicii de platd, in scopul depunerii mijloacelor
banegti provenite din amenzi.

Mijloacele banegti provenite din amenzi se
depun la prestatorul de servicii de platd, nu mai
tarziu de ziua urmitoare a zilei in care acestea au
fost incasate sau in urmaitoarea zi lucritoare, cu
prezentarea Borderoului de depunere a mijloace-
lor banesti in numerar, ridicate de la contraveni-
ent de citre agentul constatator, completat.

Agentii constatatori inregistreaza intr-un
registru special datele cu privire la utilizarea for-
mularelor chitantelor conform destinatiei.

Pe chitantele completate cu greseli, radieri,
corectdri si alte inregistriri nepermise se efectu-
eazd inscrierea ,deteriorat”. Acestea se prezinta
persoanei responsabile de evidenta, pastrarea si
eliberarea chitantelor, care asigurd publicarea in
Monitorul Oficial a denumirii, numarului si seriei
pentru a se aduce la cunostintd nevalabilitatea lor
si, respectiv, scoaterea din evidenta a acestora.

Agentii constatatori sunt obligati sa restitu-
ie exemplarele chitantelor gresit completate. Am-
bele exemplare se predau conform procedurilor
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The fine is collected in cash only in the na-
tional currency of the Republic of Moldova (ban-
knotes and coins in circulation, issued by the Na-
tional Bank of Moldova).

The amount of the fine collected by the as-
certaining agent is transferred to the state budget.

The ascertaining agent deposits the amount
of the fine, collected in cash from the offender, to
the payment service providers with which the Mi-
nistry of Finance has concluded contracts based
on the law of state budget for the current year.

After drawing up the receipt and collecting
the amount of the fine, the ascertaining agent, in
the presence of the offender, packs in the enve-
lope attached to the receipt the first copy of the
receipt and the amount of money collected as a
fine. The envelope shall bear on the front the wet
stamp of the authority to which the ascertaining
agent belongs.

The ascertaining agent who packed the en-
velope shall ensure its integrity until the opening
in the presence of the representative of the pay-
ment service provider, for the purpose of deposi-
ting the funds resulting from the fines.

The money from the fines shall be deposi-
ted at the payment service provider, not later than
the day following the day in which they were col-
lected or on the next working day, with presen-
tation of the completed Cash Deposit Schedule,
collected from the offender by the ascertaining
agent.

The ascertaining agents shall record in a
special register the data on the use of the receipt
forms according to the destination.

On the receipts completed with errors,
erasures, corrections and other unauthorized en-
tries shall be made the notification “damaged”.
They shall be submitted to the person responsible
for recording, keeping and issuing the receipts,
who shall ensure that their name, number and se-
rial number are published in the Official Gazette
in order to inform them of their invalidity and re-
spectively, extracting them from the evidence.

Ascertaining agents are obliged to return
copies of incorrectly completed receipts. Both co-
pies are handed over according to the established
procedure.
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stabilite.

Procedura aplicarii amenzii contraven-
tionale contra unei chitante de incasare este una
binevenita si intr-adevir in anumite situatii facili-
teaza i simplifica procesul de solutionare a cauzei
contraventionale, dar nu putem sa nu punem in
discutie lacunele tehnico-legislative identificate si
la acest capitol.

In acest context, tinem si mentionim
ca in urma modificirilor operate in legea
contraventionald nu au fostajustate toate prevede-
rile, fapt ce a determinat anumite neconcordante.

Astfel, in conformitate cu art. 447 alin. (1),
,»In cazul prevazut la art.446 alin.(1) lit. a), con-
travenientul plateste amenda, aplicata de agen-
tul constatator, contra unei chitante de incasare
care va contine...”, dacd analizim prevederile de
la art. 446, constatim, in primul rand, ca aceas-
ta normd nu este divizata in alineate ci contine
doar litere, in al doilea rand, lit. a) a aceleiasi legi
,In cazul constatirii unei fapte contraventionale,
agentul constatator nu incheie proces-verbal
cu privire la contraventie: a) daci rispunde-
rea contraventionald a fost inliturata conform
art. 20-3117, iar art. 20-311 contine prevederi
cu referire la cauzele care inliturd caracterul
contraventional al faptei si cauzele care inlitura
rispunderea contraventionala. In aceasta ordine
de idei, rezultd ci in cazul in care este inliturat
caracterul contraventional al faptei sau raspun-
derea contraventionald agentul constatator este
in drept si aplice amenda cu eliberarea chitantei.
Lacuna identificati este una grava care determind
ca toate prevederile din legea contraventionala cu
referire la aplicarea amenzii contraventionale sa
fie caduce.

In concluzie, paradoxal este faptul ci apro-
ximativ din anul 2019, din anumite surse din
cadrul MAI ne-a fost comunicat ci procedura
aplicarii amenzii contra chitantei de incasare este
aplicata de catre agentii constatatori din cadrul
Politiei de Frontiera. In acest context, apare intre-
barea: ,,Care sunt prevederile legale?”, daca legea
contraventionald este ,impotentd” in acest sens.

Prin urmare, considerim ci nor-
ma contraventionald de la art. 447 Cod
contraventional al RM ,Chitanta de incasa-

The procedure of applying the contraven-
tion fine against a collection receipt is a welcome
one and indeed in certain situations it facilitates
and simplifies the process of solving the contra-
vention case, but it is necessary to discuss the te-
chnical-legislative gaps identified in this chapter
as well.

In this context, we would like to mention
that as a result of the changes made in the con-
travention law, not all the provisions have been
adjusted, which has determined certain inconsis-
tences.

Thus, according to Art. 447 par. (1) “In
the case provided in Art.446 par.(1) letter a), the
offender pays the fine, applied by the ascertaining
agent, against the receipt that will contain...”, if
we analyze the provisions of Art.446, firstly we
find that this norm is not divided into paragraphs,
containing only letters, and secondly, letter a) of
the same law “In case of finding a contravention
deed, the ascertaining agent does not conclude a
report on the contravention: a) if the contraven-
tion liability has been removed according to Art.
20-311" and Art. 20-311 contain provisions re-
garding the cases that remove the contravention
character of the deed and the cases that remove
the contravention liability. In this context, it re-
sults that the contravention character of the deed
or the contravention liability is removed; the as-
certaining agent is entitled to apply a fine upon
issuance of the receipt. The identified gap is a seri-
ous one that determines that all the provisions of
the contravention law regarding the application
of the contravention fine are expired.

In conclusion, it is paradoxical that appro-
ximately in 2019, from certain sources within the
Ministry of Internal Affairs, we were informed
that the procedure for applying the fine against
the collection receipt is applied by the Border Po-
lice ascertaining agents. In this context, appears
the question “What are the legal provisions?” if
the contravention law is “impotent” in this res-
pect.

Therefore, we consider that the contra-
vention norm from Art. 447 of the Contraven-
tion Code of the Republic of Moldova “Receipt
of the fine at the contravention spot” should be
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re a amenzii la locul constatirii contraventiei”
ar trebui si fie inclusi in capitolul VI1 Cod
contraventional al RM ,,Proceduri simplificate de
constatare §i examinare a contraventiei”. Astfel, se
propune sa fie introdusa o noua prevedere inclu-
sa la alin. (4) al art. 4511 cu urmitorul continut:
,In cazul tragerii la rispundere contraventionali
in conditiile alin.(1) dacd persoana in a cirei
privinta a fost pornit proces contraventional ac-
ceptd, poate achita amenda pe loc contra unei
chitante de incasare”.

Ulterior se mai propune introducerea alin.
(5), (6) si (7) la art. 4511 in continutul ciruia
sd fie descrise conditiile de aplicare si continutul
chitantei aplicate, dupi cum urmeazi: ,,(S)
Chitanta de incasare care va contine:

a) data, ora si locul de efectuare a platii;

b) numele, prenumele si domiciliul persoa-
nei sanctionate;

c) numele, prenumele si calitatea agentului
constatator, autoritatea pe care o reprezinta;

d) norma contraventionala in al cirei temei
este aplicatd sanctiunea;

e) suma amenczii;

f) semnaturile partilor.

(6) Chitanta de incasare a amen-
zii contraventionale se inmaneaza persoanei
sanctionate, faptul inmanarii mentionandu-se in
copia de pe chitanta.

(7) Chitanta de incasare a amenzii
contraventionale este un document de stricta
evidentd. Modul de evidents, de pastrare si de
eliberare a chitantelor de citre agentii constata-
tori se stabileste printr-un regulament aprobat de
Guvern”.
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included in the chapter VI1 of the Contraventi-
on Code of the Republic of Moldova “Simplified
procedures for finding and examining the contra-
vention”. Thus, it is proposed to introduce a new
provision included in par. (4) of Art. 4511 with
the following content “In case of liability for the
contravention under the conditions of paragraph
(1) if the person in respect to whom the contra-
vention process has been initiated accepts, he
may pay the fine on the spot against a receipt of
collection.”

Subsequently, it is proposed to introduce
paragraphs (S), (6) and (7) for Art. 4511 in the
content of which to describe the conditions of
application and the content of the receipt applied,
as follows “(S) Receipts that will contain:

a) date, time and place of payment;

b) name, surname and domicile of the
sanctioned person;

c) name, surname and quality of the ascer-
taining agent, the authority he represents;

d) the contravention norm on the basis of
which the sanction is applied;

e) the amount of the fine;

f) signatures of the parties.

(6) The receipt for the collection of the
contravention fine is handed over to the sanctio-
ned person, the fact of handing over being menti-
oned in the copy of the receipt.

(7) The receipt for the fine is a document of
strict evidence. The manner of recording, keeping
and issuing receipts by the ascertaining agents is
established by a regulation approved by the Go-

»
vernment.
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PROCEDURAL GUARANTEES
REGARDING THE COMPENSATION
OF THE DAMAGE CAUSED BY CRIME
IN THE CRIMINAL PROCESS

Dumitru POPUSOI,
PhD student

Problema reparidrii daunelor cauzate prin infrac-
tiune este primordiald pentru realizarea justitiei fatd
de victimele infractiunii. Una din metodele de ocroti-
re a drepturilor patrimoniale a statului si persoane-
lor fizice si juridice cdrora li s-a cauzat un prejudiciu
material si moral prin comiterea infractiunii este ac-
tiunea civild in procesul penal. Asigurarea intereselor
acestor persoane cere din partea statului o imensd
activitate, indreptatd spre descoperirea infractiunii,
constatarea prejudiciului, volumul acestui prejudi-
ciu, examinarea cauzei si executarea hotdrarii.

Astfel, scopul principal al investigatiei constd in
abordarea exhaustivd a materiei modalitdtilor legale
de asigurare a recuperdrii prejudiciului incd din faza
de urmdrire penald, prin realizarea unei cercetdri sti-
intifice, complexe cu privire la garantiile procesuale
privind asigurarea repardrii prejudiciului cauzat prin
infractiune in procesul penal dar si pentru satisfacerea
pretentiilor civile ale persoanei vitdimate care, din pd-
cate, de multe ori este plasatd pe plan secund.

Cuvinte-cheie: actiune civild, proces penal,
conditiile exercitdrii actiunii civile, prejudiciu mate-
rial; prejudiciu moral.

The problem of repairing the damage caused by the
crime is primordial for the execution of justice in rela-
tion to the victims of the crime. One of the methods of
protecting the patrimonial rights of the state and of the
physical persons and legal entities, whom have been
caused material and moral damage by committing the
crime, is the civil action in the criminal process. Assur-
ing the interests of these persons, requires from the state
a huge activity, aimed at the discovery of the crime, de-
termining the damage, the volume of this damage, ex-
amining the cause and executing the decision.

Thus, the main purpose of the investigation con-
sists in the exhaustive approach of the legal modalities
of insuring the compensation of the damage from the
phase of criminal prosecution, by carrying out a com-
plex scientific research on the procedural guarantees
regarding the compensation of the damage caused by
crime in the criminal process, but also to satisfy the
civil claims of the injured party, which unfortunately
is often placed on the second level.

Keywords: civil action; criminal process; the con-
ditions for exercising civil action; material damage;
moral damage.

Introducere. Dreptul persoanei de a se
adresa justitiei este un drept fundamental, garan-
tat de Constitutie, ciruia {i corespunde obligatia
corelativa a instantei, ca in conditiile legii sa se
pronunte asupra cererii adresate. Rezultd insd, de
asemenea, ci deschizdndu-se calea justitiei pen-
tru apararea drepturilor, a libertatilor si a interese-
lor legitime, nimanui nu-i este ingaduit ca, intr-o
situatie juridica determinati, sa-si transeze singur

Introduction. The right of the person to
sue is a fundamental right, guaranteed by the
Constitution, to which the correlative obligation
of the court corresponds, in accordance with the
law, to give a decision on the addressed request.
But it also turns out that by opening up the path
of justice for the defense of legitimate rights,
freedoms and interests, no one is allowed to, in
a given legal situation; decide on their own rights
or interests.
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drepturile sau interesele.

Conform opiniei autorului roman L. Pop,
principiile dupa care se asigura repararea prejudi-
ciului sunt: principiul repararii integrale a prejudi-
ciului, principiul reparirii in natura a prejudiciu-
lui si principiul repararii prompte a prejudiciului.

Repararea integrala a prejudiciului presu-
pune inliturarea tuturor consecintelor diunatoa-
re ale unui fapt ilicit si culpabil (patrimonial sau
nepatrimonial), in scopul repunerii victimei, pe
ct posibil, in situatia anterioara (restitutio in in-
tegrum) [6,160].

Totodatd, daunele morale au fost privite si
ca reprezentand in realitate suferinte sau nepla-
ceri de ordin fizic sau psihic, dar in nici o masura
pierderi materiale, ci acestea rezulta din vatima-
rea unui interes nepatrimonial, fiind susceptibile
de evaluare baneasca.

Astfel de prejudicii pot fi: moartea, atin-
gerile aduse integritatii fizice, sanatatii sau altor
atribute ale personalitatii, cum sunt, de pild3,
onoarea sau reputatia. Sintetizand parerile expri-
mate atat in literatura juridica straind, cat §iin cea
nationala referitoare la continutul propriu-zis al
notiunii de ,dauni morald”, constatim ci aceasta
se caracterizeaza prin urmaitoarele: este un preju-
diciu nepatrimonial, denumit si ,prejudiciu mo-
ral” sau ,daund morald”; consta intr-o atingere
adusi acelor valori ale individului care ii definesc
personalitatea, acestea fiind existenta fizicd a per-
soanei, integritatea sa corporala i sanitatea, sen-
sibilitatea fizica si psihica [6, p. 161].

Metode aplicate si materiale utilizate. In
cursul elaboririi studiului de fatd s-a tinut cont de
regulile principale ale realizarii unei cercetari ce
implica in mod necesar utilizarea anumitor meto-
de de cercetare specifice fiecirui subiect in parte.
In cazul nostru au fost utilizate pe larg metoda ana-
lizei, prin care se efectueaza analiza problematicii
si a particularitatii garantiilor procesuale in verde-
rea repararii prejudiciului cauzat prin infractiune,
metoda deductiei, prin care se realizeazd o con-
statare a problemelor in exercitarea actiunii civile,
metoda prospectiva, utilizatd in scopul examinarii
posibilitatii de implementare a noilor idei si me-
canisme ce vor asigura eficientizarea asigurarii
actiunii civile in cadrul procesului penal.
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According to the opinion of the Romanian
author, L. Pop, the principles according to which
the damage redress is ensured are: the principle
of integral redress of the damage, the principle of
in kind redress of the damage and the principle of
the prompt redress of the damage.

The full compensation of the damage im-
plies the removal of all the harmful consequences
of an illicit and guilty event (patrimonial or non-
patrimonial), in order to set-back the victim, as
far as possible, in the previous situation (restitu-
tio in integrum). [6160]

At the same time, the moral damages were
considered as representing in fact the physical or
mental suffering or inconvenience, but not to ex-
tent material losses, as they result from the injury
of anon-patrimonial interest, being susceptible to
monetary evaluation.

Such prejudices can be like: death, damage
to physical integrity, health or other attributes of
personality, such as, honor or reputation. Synthe-
sizing the opinions expressed both in the foreign
legal literature and in the national one regarding
the actual content of the notion of moral damage,
we find that it is characterized by the following: it
is a non-patrimonial prejudice, also called moral
injury or moral damage; it consists of a harming
to those values of the individual that define his
personality, these being the physical existence of
the person, his bodily integrity and health, physi-
cal and mental sensitivity. [6161]

Methods applied and materials used.
During the elaboration of the present study, the
main rules of conducting a research that necessar-
ily involves the use of certain research methods
specific to each subject were taken into account.
In our case, the analysis method was used, which
analyzes the problem and the particularity of the
procedural safeguards in order to repair the dam-
age caused by the crime. The deduction method,
through which a finding of the problems in the
exercise of the civil action and the prospective
method, is used, in order to examine the possi-
bility of implementing the new ideas and mecha-
nisms that will ensure the efficiency of ensuring
civil action within the criminal process.

The materials that were used are: the na-
tional legislative and normative acts in this branch



Materialele utilizate sunt: actele legislative
si normative nationale in domeniu ale Republicii
Moldova, doctrina si alte materiale relevante.

Rezultate obtinute si discutii. Conform
opiniei prof. Igor Dolea, asigurarea drepturilor
persoanei in probatoriul penal nu va fi efectiva
doar prin declararea drepturilor persoanei ca o
valoare supremad, chiar previzute de lege. Sunt
necesare mecanisme de asigurare a acestora. Fara
aceste mecanisme si in lipsa unor garantii proce-
suale, asigurarea drepturilor persoanei va ramane
doar declaratie [4, p. 10].

Astfel, doctrina juridica a definit actiunea
civild in procesul penal ca fiind ,instrumentul ju-
ridic prin intermediul ciruia o persoani care a su-
ferit un prejudiciu prin infractiune solicitd repara-
rea acestuia in cadrul procesului penal declansat
ca urmare a constatdrii infractiunii respective”.

Ca atare, scopul actiunii civile in procesul
penal este limitat la repararea prejudiciului pro-
dus partii vatimate prin infractiune. Actiunea
civila este guvernati de principiul disponibilitatii
din procesul civil fiind reglementata de normele
procesuale si substantiale de drept civil.

Regula disponibilitatii actiunii civile se
mentine i atunci cand este alaturata actiunii pe-
nale in procesul penal, in sensul ca exercitarea ei
se realizeaza prin manifestarea de vointi expresa
a partii vitimate de a se constitui parte civild in
procesul penal.

Insa importanta problemei este justificata
si prin faptul cd persoanele carora prin infractiune
li s-a cauzat un prejudiciu material poartd o dubla
vatamare. In majoritatea cazurilor acestea sunt si
parti vitimate cdrora li s-a cauzat prin infractiune
un prejudiciu atat material, cat si moral sau fizic.

Ocrotirea intereselor acestor persoane cere
din partea statului o imensa activitate, indreptata
spre descoperirea infractiunii, constatarea preju-
diciului, volumul acestui prejudiciu, examinarea
cauzei §i executarea hotararii. Aceste actiuni ale
statului sunt incadrate in stricte limite previzute
de normele de drept.

Cadrul legal national garanteazi victimei
infractiunii dreptul de reparatie a prejudiciului
cauzat. Astfel, dreptul persoanei la repararea pre-
judiciului cauzat prin infractiune este previzut de
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of the Republic of Moldova, the doctrine and oth-
er relevant materials.

Results obtained and discussions. Ac-
cording to the opinion of Prof. Igor Dolea, ensur-
ing the rights of the person in the criminal pro-
bation will not be effective only by declaring the
rights of the person as a supreme value, even pro-
vided by law, because the mechanisms are needed
to ensure them. Without these mechanisms and
in the absence of procedural guarantees, ensuring
the rights of the person will only remain a declara-
tion. [4, p.10]

Thus, the legal doctrine defined the civil
action in the criminal process as “the legal in-
strument through which a person who suffered
damage after a crime, requests its redress in the
criminal trial, initiated as a result of the determin-
ing of the respective offense.”

As such, the purpose of the civil action in
the criminal case is limited to redress the damage
caused to the injured party by the crime. The civil
action is governed by the principle of availability
in the civil process being regulated by the proce-
dural and substantial norms of civil law.

The rule of availability of the civil action is
maintained when it is joined to the criminal ac-
tion in the criminal process, in the sense that its
exercise is carried out by expressing the will of the
injured party to constitute a civil part in the crimi-
nal process.

The importance of this problem is also jus-
tified by the fact that the persons whose criminal
damage was caused to them have a double dam-
age. In most cases, they are also injured parties
who have been caused by the crime a material and
moral or physical injury.

Protecting the interests of these persons re-
quires from the state an immense activity, aimed
at discovering the crime, determining the dam-
age, the volume of this damage, examining the
cause and executing the decision. These actions
of the state are within the strict limits provided by
the norms of law.

The national legal framework guarantees
the victims of the crime the right to redress the
damage caused. Thus, the right of the person to
redress the damage caused by the crime is pro-
vided by a series of articles from the Criminal
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un sir de articole din Codul de proceduri penala:
art.6 pct.32, art.10 alin. (5), art. 23, art. 57 alin.(2)
pct. 13, art. 58 alin. (4) pct.4, art. 59, art. 60, art.
61, art. 62 alin.(1) pct.19, art.219 alin.(1), art.221
alin.(2) etc.

Victima unei infractiuni este in drept si
ceard pornirea unei cauze penale, si participe la
procesul penal in calitate de parte vitimata si sa-i
fie reparate prejudiciile morale, fizice si materia-
le. Victima unei infractiuni deosebit de grave sau
exceptional de grave contra persoanei, victima
torturii, tratamentelor inumane sau degradante,
indiferent de faptul daci este recunoscuta in cali-
tate de parte viatamata sau parte civild, beneficiaza
de dreptul si primeasci o hotaréare judecatoreasca
despre compensarea materiala pentru prejudiciu
cauzat prin infractiune (art. 23 alin. (2) si art.58
alin.(4) pct.4 din Codul de proceduri penala).

Totodat, potrivit art.60 alin.(11) din Co-
dul de proceduri penali, partea vitimata este in
drept si atace hotirdrea instantei judecitoresti
privitor la prejudiciul cauzat.

Reiterez cd una din ciile de aparare a drep-
tului partii vaitamate la repararea prejudiciului ca-
uzat prin infractiune o constituie actiunea civild in
procesul penal.

Literatura de specialitate defineste actiu-
nea civili ca fiind: ,mijlocul legal prin care o per-
soani cere instantei judecitoresti fie recunoagte-
rea dreptului sdu, fie realizarea acestui drept, prin
incetarea piedicilor puse in exercitarea lui de o
alta persoana sau printr-o despagubire corespun-
zatoare” [7,7].

Intr-o alti acceptiune, ,actiunea civild
reprezintd ansamblul mijloacelor procesuale, cu
ajutorul cirora, prin intermediul procesului civil
si cu concursul fortei coercitive a statului, se re-
alizeazi fie protectia dreptului subiectiv civil, fie
recunoasterea sau valorificarea lui, in cazul in care
acesta este incilcat sau negat ori a acelor situatii
juridice ocrotite de lege” [8, 52].

Potrivit art. 219 din Codul de procedura
penald, actiunea civila in procesul penal se inten-
teaza prin depunerea unei cereri, adresate procu-
rorului sau instantei de judecati, de citre persoa-
nele fizice sau juridice cirora le-au fost cauzate
prejudicii materiale sau morale nemijlocit prin

Procedure Code: art.6 pt. 32), art.10 paragraph
(5), art. 23, art.57 paragraph (2) point 13), art.58
paragraph (4) pt. 4), art.59, art.60, art.61, art.
62 paragraph (1) pt.19), art.219 paragraph (1),
art.221 paragraph (2) etc.

The victim of a crime is entitled to request
the initiation of a criminal case, to participate in
the criminal trial as an injured party and to be re-
dressed its moral, physical and material damages.
The victim of a particularly serious or exception-
ally serious crime against the person, the victim of
torture, inhuman or degrading treatment, regard-
less of whether he or she is recognized as an in-
jured party or a civil party, has the right to receive
a court decision on material compensation for the
damage caused, by crime (art. 23 paragraph (2)
and art.58 paragraph (4) pt. 4) of the Criminal
Procedure Code).

At the same time, according to Article 60
paragraph (11) of the Code of Criminal Proce-
dure, the injured party is entitled to appeal the de-
cision of the court regarding the damage caused.

I reiterate that one of the ways of defending
the right of the injured party to redress the dam-
age caused by the crime is the civil action in the
criminal case.

The specialized literature defines the civil
action as: “the legal means by which a person
requests the court either the recognition of his
right or the realization of this right, by ceasing the
obstacles by another person or by an appropriate
compensation” [7, 7].

In another acceptance, “the civil action
represents the whole of the procedural means,
by which, through the civil process and with the
help of the coercive force of the state, either the
protection of the civil subjective law is realized, or
its recognition or exploitation, if it is violated or
denied or those legal situations protected by law”
[8,52].

According to art. 219 of the Code of Crim-
inal Procedure, a civil action may be filed in a
criminal proceeding upon the request addressed
to a prosecutor or the court by individuals or le-
gal entities that suffered material or moral dam-
age caused directly by an act (action or inaction)
prohibited under criminal law or in connection
with the commission thereof.
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fapta (actiunea sau inactiunea) interzisi de legea
penali sau in legatura cu savérsirea acesteia.

Persoanele fizice si juridice carora le-a fost
cauzat prejudiciu nemijlocit prin actiunile inter-
zise de legea penald pot intenta o actiune civild
privitoare la despagubire prin:

1) restituirea in naturi a obiectelor sau a
contravalorii bunurilor pierdute ori nimicite in
urma sivarsirii faptei interzise de legea penali;

2) compensarea cheltuielilor pentru pro-
curarea bunurilor pierdute ori nimicite sau resta-
bilirea calitatii, aspectului comercial, precum si
repararea bunurilor deteriorate;

3) compensarea venitului ratat in urma ac-
tiunilor interzise de legea penals;

4) repararea prejudiciului moral sau, dupi
caz, a daunei aduse reputatiei profesionale.

Prejudiciul material se considera legat de
savarsirea actiunii interzise de legea penala daca
el se exprimi in cheltuieli pentru:

1) tratamentul partii vitimate si ingrijirea
acesteia;

2) inmormaéntarea partii vitimate;

3) plata sumelor de asigurare, indemnizati-
ilor si pensiilor;

4) executarea contractului de depozit al
bunurilor [1].

La evaluarea cuantumului despagubirilor
materiale ale prejudiciului moral, instanta de ju-
decata ia in considerare suferintele fizice ale vic-
timei, prejudiciul agrement sau estetic, pierderea
sperantei in viatd, pierderea onoarei prin defdima-
re, suferintele psihice provocate de decesul rude-
lor apropiate etc.

Prejudiciul poate fi definit ca fiind conse-
cintele negative cu caracter patrimonial sau nepa-
trimonial ale infractiunii savérsite.

Pentru exercitarea actiunii civile in proce-
sul penal sunt necesare anumite conditii:

a) prejudiciul material si se afle in legitura
cauzali cu infractiunea sivarsiti. Este o axioma
de drept ca o persoana poate fi trasa la raspun-
dere juridicd, in general, sila raspundere civild in
special, numai daci intre fapta si efectul produs
existd, in mod obiectiv, un raport de cauzalitate.
Existenta acestui raport inlatura existenta teme-
iului tragerii la raspundere juridica a persoanei
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The individuals and legal entities suffering
damage caused directly by the actions prohibited
in criminal law may file a civil action related to the
compensation of the damage claiming;:

1) recovery in kind of objects or of the val-
ue of the goods lost or damaged as a result of the
commission of the act prohibited by criminal law;

2) a refund of expenses for the purchase of
lost or destroyed goods or the restoration of the
quality, salable condition or the repair of dam-
aged goods;

3) arefund of any profits lost as a result of
the action prohibited by criminal law;

4) redress for moral damage or, as the case
may be, for damage caused to a professional repu-
tation.

Moral damage shall be considered related
to the commission of an action prohibited by
criminal law if it is expressed in expenses for:

1) the treatment of the injured party and
his/her care;

2) the funeral of the injured party;

3) insurance, allowances and pensions;

4) the execution of a contract for protect-
ing goods.

When assessing the amount of material
compensation for moral damage, the court shall
consider the physical suffering of the victim; dam-
age that makes it impossible to pursue a sporting,
artistic or other activity; esthetic damage; the loss
of faith in life; the loss of honor by defamation;
the mental suffering caused by the death of close
relatives etc.

The prejudice can be defined as the nega-
tive consequences of patrimonial or non-patri-
monial character of the crime committed.

In order to exercise the civil action in the
criminal process, certain conditions are required:

a) the material damage to be in causal rela-
tion with the crime committed. It is an axiom of
law that a person can be drawn to legal liability, in
general, and to civil liability in particular, only if
there is an objectively causal relationship between
the deed and the effect produced. In the existence
of this relevance it eliminates the existence of the
basis for the legal liability of the person who com-
mitted the deed.

b) the damage is certain, real and not ex-
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care a savarsit fapta.

b) prejudiciul si fie cert, real si nu asteptat.
Aceastid conditie impune ca prejudiciul material
sa fie unul sigur, atat sub aspectul existentei sale,
cat si sub aspectul posibilitatilor de evaluare. Pre-
judiciul este cert in cazul in care este constatat si
este deci actual.

c) prejudiciul si poati fi evaluat in bani.
Dauna cauzati prin infractiune poate fi evaluata
in bani. Cand este vorba despre distrugerea sau
deteriorarea averii proprietarului in majoritatea
cazurilor nu apar dificultati la aprecierea acesteia.

d) prejudiciul sa nu fi fost reparat. Aceastd
conditie este cerutd deoarece exista posibilitatea
ca, inainte de expirarea actiunii civile in procesul
penal, prejudiciul cauzat prin infractiune sa fi fost
acoperit total sau partial, persoana pagubiti este
in drept sd ceard si repararea partii nerecuperate
din dauna cauzata.

Numai atunci cdnd sunt intrunite toate cele
patru conditii vizate, se poate afirma ci s-a cauzat
un prejudiciu material prin infractiune.

Insa au rimas de concretizat unele aspecte
ce tin de determinarea cuantumului prejudiciului.
Deci marimea pagubei ce urmeaza a fi recuperati
se stabileste pe baza tuturor probelor acumulate
pe parcursul procesului penal si poate fi influ-
entata de gradul de vinovitie, starea materiala a
condamnatului, circumstantele atenuante si agra-
vante. Cuantumul prejudiciului pricinuit prin
sustragere, nimicire, deteriorare a bunurilor pro-
prietarului se determina conform preturilor libere
de piata si tindnd cont de amortizarea bunurilor
proprietarului si vechimea de utilizare a lor. In lip-
sa preturilor de piatd valoarea bunurilor sustrase,
cele care lipsesc, nimicite, deteriorate poate fi sta-
biliti in baza expertizei. In cazul in care se modifi-
ca preturile bunurilor in legatura cu inflatia, costul
lor la despagubire se stabileste conform preturilor
existente la ziua adoptarii hotararii definitive pe
cazul dat. Mijloacele banesti sustrase si nerestitu-
ite la timp urmeazi si fie supuse indexarii [9, 89].

Examinarea actiunii civile in procesul penal
presupune intotdeauna existenta a doua subiecte
principale care se afld pe pozitii contradictorii.
Partea civil, care are functia de sustinere a ac-
tiunii civile §i persoana care poartd rispundere

pected. This condition requires that the material
damage be a safe one, both in terms of its exis-
tence and in terms of evaluation possibilities. The
prejudice is certain if it is found and is therefore
current.

c) the damage can be assessed in money.
The damage caused by the crime can be assessed
in money. When it comes to the destruction or
deterioration of the owner’s wealth, in most cases
there are no difficulties in assessing it.

d) the damage was not redressed. This con-
dition is required because there is the possibility
that, before the expiry of the civil action in the
criminal case, the damage caused by the crime
has been covered in whole or in part, the injured
person is entitled to request the redress of the un-
recovered part of the caused damage.

Only when all four conditions are met, it
can be stated that material injury was caused by
an offense.

But some moments have yet to materialize
regarding the determination of the amount of the
damage. Therefore, the amount of the damage to
be recovered is established on the basis of all the
evidence accumulated during the criminal trial
and can be influenced by the degree of guilt, the
material state of the convicted person, the mitigat-
ing and aggravating circumstances. The amount
of the damage caused by theft, destruction of the
owner’s property is determined according to the
free market prices and taking into account the
depreciation of the owner’s goods and the length
of use. In the absence of market prices, the value
of the stolen goods, those that are missing, de-
stroyed, damaged can be established on the ba-
sis of expertise. In case the prices of the goods in
relation to the inflation are changed, their cost
on compensation is determined according to the
prices existing at the day of the adoption of the
definitive decision for the given case. Money sto-
len and not returned in time shall be subject to
indexation. [9. 89]

The examination of the civil action in the
criminal process always implies the existence of
two main subjects that are in contradictory posi-
tions. The civil party, which has the function of
supporting the civil action and the person who
bears material responsibility, who has the func-



materiald, care are functia de negare a acesteia.
In pofida faptului ci pe tot parcursul examinirii
actiunii civile sunt implicati si alti subiecti, cum
ar fi ofiterul de urmarire penald, procurorul, ex-
pertii, martorii; cei mai importanti totusi riman
partea civild i persoana care poarti rispundere
materiald. Participarea lor nemijlocita servegste ca
o0 garantie a cercetdrii sub toate aspectele, com-
pletd si obiectivi a circumstantelor ce se referi la
actiunea civila si decizia corectd asupra acesteia.

Reiesind din prevederile legale, persoana
fizica sau juridica, care in urma infractiunii a sufe-
rit un prejudiciu moral, tot este in drept in cadrul
procesului penal s inainteze o actiune civila.

Prejudiciul moral constd in daunele pri-
cinuite cinstei, onoarei §i demnitatii persoanei
printr-o infractiune care provoaci sentimente de
frustrare, rusine, disconfort, traume psihologice
si suferinte puternice sufletesti. Prejudiciul mo-
ral nu se preteaza unei evaludri pecuniare. Dau-
na morald nu poate fi reparatd, dar mai corect ar
fi spus remediata, ceea ce este o notiune cu mult
mai larga. Repararea presupune plata unei com-
pensatii banegti, pe cAnd remedierea are la dispo-
zitie si alte metode, de exemplu cererea in public
a scuzelor, indreptatire din mass- media a persoa-
nei etc.

Sistematizind cele expuse anterior, putem
trage concluzia ci practic orice infractiune este
insotita de cauzarea daunelor morale, deoarece
ea incalca de la bun inceput normele morale din
societate. Respectiv, despagubirile au cascop de a
da o compensare sau satisfactie victimei. Misurile
de recuperare pe langd remedierea daunei mora-
le au ca scop si impiedice realizarea, continuarea
sau repetarea faptelor diunatoare.

Astfel, la comiterea faptei ilicite care are
drept consecinte si prejudicii materiale sunt con-
stituite doua feluri de raporturi de drept penal si
de drept civil.

Partea vitimatd care a suferit de pe urma
infractiunii un prejudiciu devine nu numai subiec-
tul relatiilor civile, dar si al celor de ocrotire pena-
la. Ca parte civild pot figura nu numai persoanele
fizice, cisijuridice (prin intermediul reprezentan-
tilor lor). Deci observim deseori ci partea viti-
mata si civild sunt una i aceeasi persoana.
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tion of denying it. Notwithstanding the fact that
throughout the examination of the civil action
other subjects are involved, such as the criminal
prosecution officer, the prosecutor, the experts,
the witnesses; the most important ones, however,
remain the civil party and the person who bears
material responsibility. Their direct participation
serves as a guarantee of the research in all aspects,
complete and objective of the circumstances that
refer to the civil action and the correct decision
onit.

Based on the legal provisions, the individu-
als or legal entities, which have suffered a moral
damage as a result of the crime, are still entitled
in the criminal proceedings to bring a civil action.

Moral prejudice consists of damages due to
the person’s honor and dignity through a crime
that causes feelings of frustration, shame, dis-
comfort, psychological trauma and strong suffer-
ing. Moral prejudice is not suitable for pecuniary
evaluation. Moral damage cannot be redressed,
but more correctly it would have been remedied,
which is a much broader notion. The redress in-
volves the payment of a monetary compensation,
while the remedy has other methods available,
such as the public demand for excuses, the per-
son’s media justification, etc.

By systematizing the above, we can con-
clude that practically every crime is accompanied
by the cause of moral damages, since it violates
from the beginning the moral norms of the soci-
ety. Respectively, the compensation is intended
to provide compensation or satisfaction to the
victim. Recovery measures in addition to remedy-
ing the moral damage are intended to prevent the
realization, continuation or repetition of harmful
facts.

Thus, when committing the unlawful act
that has as consequences and material damages,
two types of criminal law and civil law relations
are constituted.

The injured party who suffered as a result of
the crime becomes not only the subject of civil re-
lations, but also of criminal protection. As a civil
part, not only individuals, but also legal entities
(through its representatives) can be included. So
we often see that the injured and civilian sides are
one and the same person. We consider it impor-
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Consideram important de mentionat de-
spre raportul dintre partea civila si cea vatimata,
din cauza ci acestea posedi o diferiti gami de
drepturi si in particular de cele mai multe posibi-
litati beneficiaza partea vatimata.

Actiunea civild in procesul penal se inain-
teaza fatd de banuit, invinuit, inculpat sau fati de
o persoand neidentificati de catre organul de ur-
marire penald, care urmeaza si fie trasa la raspun-
dere penal sau fata de persoana care poate fires-
ponsabili de actiunile invinuitului, inculpatului.

Potrivit alin. (1) art. 221 din Codul de pro-
cedura penald, actiunea civild in procesul penal
poate fi intentatd la cererea scrisa a partii civile
si/ sau a reprezentantului ei in orice moment de
pornire a procesului penal pani la terminarea cer-
cetarii judecitoresti.

Alin. (5) al aceluiasi articol reglementeazi
cd persoana care nu a intentat actiunea civild in
cadrul procesului penal are dreptul de a intenta
0 asemenea actiune in ordinea procedurii civile.

Insi, daci actiunea civili intentati la in-
stanta civild a fost respinsa, reclamantul nu are
dreptul de a intenta aceeasi actiune in cadrul
procesului penal. Daci actiunea civild a fost res-
pinsa in cadrul procesului penal, reclamantul nu
are dreptul sd intenteze aceeasi actiune in ordinea
procedurii civile.

Alin. (4) art.220 din Codul de procedura
penald reglementeazi ca termenul de prescriptie
previzut de legislatia civila nu se aplicd actiunilor
civile solutionate in procesul penal.

In acest context apare intrebarea cum se
procedeazi in situatii cdnd actiunea civild a raimas
nesolutionata.

Pentru inlaturarea ori prevenirea unor
obstacole la etapa desfasurarii procesului penal,
legea procesual-penala a creat un sistem de ma-
suri procesuale ca mijloace prin care se asigura
eficienta procesului penal. Majoritatea masurilor
procesuale se manifesti sub forma unor constran-
geri cu privire la persoani sau indisponibilizari cu
privire la bunurile acesteia.

In acelasi timp, legislatia procesual-penala
reglementeazé, ca conditie, necesitatea repararii
prejudiciului cauzat la aplicarea unor proceduri
speciale sau in cazul procedurii simplificate a ju-

tant to mention the relationship between the civil
and the injured parties, because they have a dif-
ferent range of rights and in particular the most
possibilities benefit the injured party.

The civil action in the criminal proceedings
is brought against the suspect, accused or towards
a person not identified by the Criminal Investiga-
tion Bodies, to be brought to criminal liability or
to the person who can be responsible for the ac-
tions of the accused, the defendant.

According to paragraph (1) art. 221 of the
Code of Criminal Procedure, a civil action shall
be initiated in a criminal proceeding based on the
written request of the civil party or his/her repre-
sentative any time from the moment the criminal
proceeding is initiated until the completion of the
judicial inquiry

Paragraph (S) of the same article regulates
a person who did not initiate a civil action as part
of a criminal proceeding shall have the right to
initiate a civil action under a civil procedure.

However, if the civil action intended in the
civil court was rejected, the applicant has no right
to bring the same action in the criminal trial. If the
civil action has been rejected in the criminal pro-
ceedings, the applicant has no right to bring the
same action in the order of the civil procedure.

Paragraph (4) art.220 of the Code of Crim-
inal Procedure regulates, that the limitation peri-
od provided by the civil legislation does not apply
to civil actions settled in a criminal proceeding.

In this context the question arises, but how
to proceed in situations when the civil action re-
mained unresolved.

In order to remove or prevent obstacles at
the stage of the criminal process, the procedural-
criminal law has created a system of procedural
measures as means by which the efficiency of the
criminal process is ensured. Most of the proce-
dural measures are manifested in the form of con-
straints on the person or unavailability regarding
his goods.

At the same time, the criminal process
legislation regulates as a condition, the need to
redress the damage caused by the application of
special procedures or in the case of the simplified
procedure of judging the criminal cases based on
the evidence administered in the criminal pros-
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decarii cauzelor penale pe baza probelor adminis-
trate in faza de urmarire penala.

Asadar, art. 192 alin.(1) din Cod de proce-
dura penal prevede ca judecatorul de instructie
sauinstanta de judecata poate aplica ca alternativa
arestarii preventive o masura preventiva — libera-
rea provizorie pe cautiune, care poate fi acordata
in cazul in care este aplicata masura asiguratoare
pentru repararea prejudiciului cauzat de infracti-
une si s-a depus cautiunea stabiliti de judecatorul
de instructie sau de instanta.

Potrivit art. 202 din Cod de proceduri pe-
nala, organul de urmirire penala din oficiu sau in-
stanta de judecata, la cererea pirtilor, poate lua in
cursul procesului penal masuri asiguritoare pen-
tru repararea prejudiciului cauzat de infractiune,
pentru eventuala confiscare speciald sau confisca-
re extinsa a bunurilor, precum §i pentru garanta-
rea executdrii pedepsei amenzii.

Masurile asiguritoare pentru repararea
prejudiciului cauzat de infractiune, pentru even-
tuala confiscare speciald sau confiscare extinsd a
bunurilor, precum §i pentru garantarea executarii
pedepsei amenzii, constau in sechestrarea bunuri-
lor mobile si imobile.

Ca o conditie obligatorie, legislatorul a pre-
vizut repararea pagubei cauzate prin infractiune
pentru aplicarea procedurii speciale — suspenda-
rea conditionatd, cu liberarea ulterioard de ras-
punderea penald conform art. 59 din Codul penal,
in privinta persoanei puse sub invinuire pentru o
infractiune usoard sau mai putin grava, care isi re-
cunoagte vinovatia, nu prezinti pericol social.

Legislatia procesual-penala reglemen-
teaza ca potrivit articolului 3641 din Codul de
procedura penald, instanta poate dispune judeca-
rea cauzelor penale pe baza probelor administrate
in faza de urmarire penala in cazul in care inculpa-
tul declard, personal prin inscris autentic, ca recu-
noaste savarsirea faptelor indicate in rechizitoriu.

In acelasi timp, instanta de judecati este
obligatd si examineze dosarul in baza acestei
proceduri doar daci: 1) din probele administrate
rezultd ci faptele inculpatului sunt stabilite si 2)
sunt suficiente date cu privire la persoana sa pen-
tru a permite stabilirea unei pedepse.

Constatim ci examinarea cauzei penale in
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ecution phase.

Therefore, art. 192 paragraph (1) of the
Code of Criminal Procedure provides that the
investigating judge or the court may apply as an
alternative to the preventive arrest, a preventive
measure - the provisional release on bail may be
granted if the measure securing the recovery of
the damage caused by the crime is applied and
if the bail set by the investigative judge or by the
court has been deposited.

According to art. 202 of the Code of Crimi-
nal Procedure, a criminal investigative body ex of-
ficio or the court at the request of the parties may
undertake during a criminal proceeding measures
for securing the recovery of damages caused by
the crime, for eventual special seizure or extended
seizure of goods, and for guaranteeing the execu-
tion of a punishment by fine.

The insurance measures to repair the dam-
age caused by the crime, for any special confisca-
tion or extended confiscation of the goods, as well
as to guarantee the execution of the fine, consist
in the seizure of the movable and immovable
property.

As a compulsory condition, the legislator
provided for the reparation of the damage caused
by the crime for the application of the special pro-
cedure - the conditional suspension, with the sub-
sequent release of the criminal liability according
to art. 59 of the Criminal Code, against a person
charged with committing a minor or a less serious
crime who admits his/her guilt and do not repre-
sent a social danger.

The Criminal Procedure Law regulates
that, according to article 3641 of the Code of
Criminal Procedure, the court can order the trial
of the criminal cases based on the evidence ad-
ministered during the criminal prosecution phase
if the defendant declares, personally by a written
document, that he acknowledges the commission
of the facts indicated in the indictment.

At the same time, the court is obliged to ex-
amine the case based on this procedure only if: 1)
from the evidence administered it turns out that
the facts of the defendant are established and 2)
sufficient data regarding his person to allow the
establishment of a sentence.

We find that the examination of the crimi-
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proceduri simplificatd este un instrument care
ofera importantul avantaj al solutiondrii cu cele-
ritate a cauzelor penale, atunci cand inculpatul
recunoaste in totalitate savérsirea faptelor indica-
te in rechizitoriu, inclusiv trebuie sa recunoasci si
actiunea civild, iar instanta dispune de suficiente
probe care ar permite stabilirea vinovatiei.

Din prevederile art.3641 alin.(4) CPP re-
zulta ca procedura simplificati este aplicabild doar
daca din probele administrate in cursul urmaririi
penale reiese ci faptele inculpatului sunt stabi-
lite si sunt suficiente date cu privire la persoana
sa pentru a permite stabilirea unei pedepse. Din
continutul acestei norme, desprindem ci aplica-
rea procedurii simplificate este posibild numai
atunci cind din probele administrate in cursul
urmaririi penale rezulta ca fapta exista, constituie
infractiune i a fost savarsita de inculpat.

La data de 9 martie 2017, Curtea Con-
stitutionald a pronuntat hotirirea nr.9 privind
exceptia de neconstitutionalitate a articolului
3641 din Codul de procedura penali. Astfel, Cur-
tea a retinut faptul ci desi cauzele penale pot fi
examinate i in proceduri simplificatd, aceasta nu
exclude asigurarea unor garantii partii vitaimate,
una dintre acestea fiind recuperarea prejudiciilor
cauzate prin infractiunea savarsita [2].

Plenul Curtii Supreme de Justitie prin
hotararea nr.13 din 16.12.2013, cu privire la apli-
carea prevederilor art. 3641 Cod de procedura
penald de catre instantele judecatoresti, modifi-
cati de Hotararea Plenului CSJ a RM nr.19 din
26.03.2018, a dat explicatii in vederea aplicarii
corecte i uniforme de citre instantele judecato-
resti a normelor procesual-penale privind judeca-
rea cauzelor penale pe baza probelor administrate
in faza de urmdrire penald in procedura simplifi-
catd previazutd de art.3641 Cod de proceduri pe-
nala.

Plenul CSJ a mai retinut ca dupi audierea
inculpatuluiin ordinea prevazuta de art.3641CPP,
intru garantarea dreptului la aparare in egald ma-
surd tuturor partilor in proces, atunci cidnd in
cauza participd partea vatdmata cdreia prin in-
fractiune i-au fost cauzate daune materiale sau/si
morale, in legituri cu care nu a fost inaintata acti-
une civil, instanta explica dreptul de a se consti-

nal case in a simplified procedure is an instrument
that offers the important advantage of resolving
criminal cases quickly, when the defendant fully
recognizes the fact of the facts indicated in the
indictment, including must recognize the civil ac-
tion, and the court has sufficient evidence which
would allow guilt to be established.

It is clear from the provisions of art.3641
paragraph (4) Code of Criminal Procedure that
the simplified procedure is applicable only if from
the evidence administered during the criminal
prosecution it appears that the facts of the defen-
dant are established and sufficient data are given
regarding his person to allow the establishment
of a sentence. From the content of this rule, we
understand that the application of the simplified
procedure is possible only when it is clear from
the evidence administered during the criminal
investigation that the act exists, constitutes an of-
fense and has been committed by the defendant.

On March 9, 2017, the Constitutional
Court issued the decision No. 9, regarding the
exception of unconstitutionality of article 3641
of the Criminal Procedure Code. Thus, the Court
held that although criminal cases can also be ex-
amined in a simplified procedure, it does not ex-
clude the provision of guarantees to the injured
party, one of them being the recovery of damages
caused by the crime committed. [2]

Plenary of the Supreme Court of Justice
by decision No.13 of 16.12.2013, regarding the
application of the provisions of art. 3641 Code
of Criminal Procedure by the courts, modified
by the Decision of the Plenum of the SCJ of the
Republic of Moldova No.19 of 26.03.2018, gave
explanations with a view to the correct and uni-
form application by the courts of the procedur-
al-criminal norms regarding the trial of criminal
cases based on the evidence administered in the
phase of criminal prosecution in the simplified
procedure provided by art.3641 Code of Crimi-
nal Procedure.

The Plenum of the SCJ held that, after
hearing the defendant in the order provided by
art.3641 Code of Criminal Procedure, in order
to guarantee the right of defense equally to all the
parties to the trial, when the injured party partici-
pates in which the injured party was caused mate-



tui in calitate de parte civild si de a cere repararea
prejudiciului cauzat prin infractiune.

Daca partea vatimata solicitd recunoaste-
rea in calitate de parte civila i inainteazi actiunea
civild in conformitate cu prevederile art.221 CPP,
instanta prin incheiere protocolara admite cere-
rea in temeiul art.61 CPP, explicindu-i acesteia si
inculpatului drepturile si obligatiile determinate
de exercitarea actiunii civile in cauza penali. Tot-
odata, instanta va solicita partii civile si-si formu-
lize pretentiile in aceeasi sedinta. In cazul cind
partea civild nu si-a formulat actiunea, aceasta nu
reprezintd temei de aménare a judecirii cauzei
[3].

In baza argumentelor descrise, consider
ca nu pot fi aplicabile dispozitiile art.3641 CPP
in conditiile in care inculpatul a recunoscut fap-
ta retinutd in sarcina sa, dar a contestat cuantu-
mul prejudiciului produs prin comiterea acesteia,
cuantum ce reprezintd un element al formei califi-
cate a infractiunii comise.

De exemply, in cazul unor infractiuni de
furt, contestarea bunurilor sustrase ori a cuantu-
mului prejudiciului exclude aplicarea dispozitiilor
art.3641CPP, deoarece recunoasterea nu este in-
tegrald, iar incadrarea juridica a faptelor se rapor-
teaza la criteriul valorii prejudiciului.

Conform art. 225 alin. (3) Cod de pro-
cedurd penald (modificat prin Legea nr.152 din
01.07.2016, in vigoare 01.08.2016), odati cu so-
lutionarea cauzei penale, judecitorul urmeaza sa
solutioneze actiunea civila. Astfel, la examinarea
cauzei in procedura simplificatd, in cazul adopti-
rii sentintei de condamnare, instanta de judecata
se va pronunta asupra actiunii civile, in cazul in
care inculpatul o recunoaste integral.

Propuneri de lege ferenda. In acest
context, consider binevenit reglementarea ex-
presd in art. 364 1 Cod de proceduri penali, ci
pana la adoptarea solutiei privind admiterea sau
respingerea cererii prin care se solicita judecarea
cauzei in procedura simplificatd, si fie solutionata
actiunea civila.

Totodati, propun si fie completa-
ta dispozitia art. 505 si art. 506 din Codul de
procedurd penald cu norme ce ar conditiona
solutionarea actiunii civile la initierea acordului
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rial damage or / and morals, in relation to which
no civil action has been filed, the court explains
the right to set up as a civil party and to demand
compensation for the damage caused by the
crime.

If the injured party requests recognition as
a civil party and files the civil action in accordance
with the provisions of art.221 Code of Criminal
Procedure, the court by protocol conclusion ad-
mits the request under art.61 Code of Criminal
Procedure, explaining to her and to the defendant
the rights and obligations determined by the ex-
ercise of the civil action in the criminal case. At
the same time, the court will ask the civil party to
formulate their claims at the same hearing. In case
the civil party did not file the action, it does not
represent the basis for postponing the trial of the
case. [3]

On the basis of the described arguments,
I consider that the provisions of art.3641 Code
of Criminal Procedure can not be applied under
the conditions where, although the defendant
acknowledged the deed retained in his task but
challenged the amount of the damage produced
by committing it, the amount that represents an
element of the qualified form of the crime com-
mitted.

For example, in the case of theft offenses,
the challenge of the stolen goods or the amount
of the damage excludes the application of the pro-
visions of art.3641 Code of Criminal Procedure,
because the recognition is not complete, and the
legal classification of the facts relates to the crite-
rion of the value of the damage.

According to art. 225 paragraph (3) Code
of Criminal Procedure (amended by Law No.
152 of 01.07.2016, in force from 01.08.2016),
concurrently with settling the criminal case the
judge shall be obliged to settle the civil action.

Thus, when examining the case in the sim-
plified procedure, in the case of adopting the sen-
tence of conviction, the court will decide on the
civil action, if the defendant fully recognizes it.

Suggestions for the ferenda law. In this
context, I welcome the express regulation in art.
3641 Code of Criminal Procedure, that until the
adoption of the solution regarding the admission
or rejection of the request by which the trial of the
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de recunoastere a vinovatiei. Astfel, procurorul
si instanta de judecati trebuie sa ia in considera-
re faptul repararii de citre invinuit sau inculpat a
prejudiciului cauzat prin infractiune.

In aceeasi ordine de idei, constatim ci Co-
dul de procedura penali nu stipuleazi modalita-
tea de reparare din contul statului a prejudiciului
cauzat prin infractiune, limitele minime si maxi-
me ale compensatiilor. Ne referim la cauzele pe-
nale in care nu a fost stabilit autorul infractiunii
sau el refuza benevol sa repare prejudiciul cauzat,
sau nu dispune de posibilitate financiara. In speci-
al accentuam infractiuni care nu au fost provocate
de actiunile victimei.

In acest sens, Legea nr. 137 din 29.07.2016
cu privire la reabilitarea vicitimelor infractiunii,
publicata la  09.09.2016 in Monitorul Oficial
nr. 293-30S art nr: 618, in vigoare din data de
09.03.2017, reglementeazd mecanismul de rea-
bilitare a victimelor, care oferad garantii legislative
intru acordarea unui suport calitativ, atdt moral,
cat si fizic si material persoanelor care au avut de
suferit in urma infractiunilor, acestea fiind: con-
silierea informationala, consilierea psihologica,
asistenta juridica gratuitd, compensarea financia-
rd de citre stat a prejudiciului cauzat prin infrac-
tiune.

In ceea ce priveste prejudiciile cauzate vic-
timei prin savarsirea infractiunii, care sunt repa-
rate prin compensarea financiard, consideram ca
urmeazi si fie specificate mai multe categorii de
victime.

Astfel, in cazul victimelor directe — si-i
fie compensate cheltuielile de spitalizare si
alte categorii de cheltuieli medicale suportate
de victima, prejudiciile materiale rezultate din
distrugerea, degradarea sau aducerea in sta-
re de neintrebuintare a bunurilor victimei prin
savérsirea infractiunii §i veniturile de care victima
este lipsitd, din cauza savérsirii infractiunii, iar
in cazul victimelor indirecte — si se compense-
ze cheltuielile de intretinere de care victima este
lipsita din cauza prejudiciului cauzat ca urmare a
savarsirii infractiunii.

Departe de a solutiona problematica com-
plexd referitoare la exercitarea actiunii civile in
cadrul procesului penal, formulim urmitoarele
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case is requested in the simplified procedure, the
civil action will be solved.

At the same time, I propose that the provi-
sion of art. 505 and art.506 of the Code of Crimi-
nal Procedure with norms that would condition
the settlement of the civil action upon the initia-
tion of the agreement to recognize the guilt. Thus,
the prosecutor and the court must take into ac-
count the fact that the accused or the defendant
has been compensated for the damage caused by
the crime.

In the same order of ideas, we find that the
Criminal Procedure Code does not stipulate the
way to redress from the state account the damage
caused by the crime, the minimum and maximum
limits of the compensations. We refer to the crim-
inal cases in which the perpetrator of the crime
was not established or he / she refuses to redress
the damage caused, or has no financial possibility.
In particular, we emphasize crimes that were not
caused by the actions of the victim.

In this respect, Law No. 137 0£29.07.2016
regarding the rehabilitation of the victims of the
crime, published on 09.09.2016 in the Official
Gazette No. 293-305 art No: 618, in force from
09.03.2017, regulates the mechanism of reha-
bilitation of victims, which offers legal guaran-
tees for granting qualitative support, both moral
and physical, and materially, to those who have
suffered as a result of the offenses, these being: -
informational counseling; psychological counsel-
ing; free legal assistance; financial compensation
by the state of the damage caused by the crime.

Regarding the damages caused to the vic-
tim by committing the crime, which are redressed
by financial compensation, we consider that sev-
eral categories of victim will be specified. Thus, in
the case of the direct victims - to compensate the
expenses of the hospitalization and other catego-
ries of medical expenses incurred by the victim,
the material damages resulting from the destruc-
tion, degradation or bringing into disuse of the
victim’s goods by committing the crime and the
income from which, the victim is missing due to
the crime, and in the case of the indirect victims
- to compensate the maintenance expenses of
which, the victim is deprived due to the damage
caused as a result of the crime.



concluzii: persoana care a cauzat prin fapta sa o
dauna altei persoane este obligati la repararea ei,
ceea ce implica corelativ dreptul celui prejudiciat
de a solicita repararea prejudiciului. Dreptul res-
pectiv se poate realiza prin constituirea victimei
in calitate de parte civild si inaintarea actiunii civi-
le in cadrul procesului penal sau pe cale separata
in ordine civila.

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

Far from solving the complex problem re-
garding the exercise of the civil action in the crim-
inal process, we formulate the following conclu-
sions: the person who caused damage by his deed
to another person is obliged to redress it, which
implies correlatively the right of the injured one
to request the redress of the damage. This right
can be achieved by constituting the victim as
a civil party and bringing the civil action in the
criminal proceedings or separately in civil order.
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YroJIOBHAA OTBETCTBEHHOCTb
3A NOJIOBOE CHOLWEHUE CJINLIOM,
HE AOCTUTWIUM WWECTHAALUATU-
JIETHErO BO3PACTA INO 3AKOHO-
AATEJIbCTBY 3APYBEXHbIX CTPAH
N YKPAUHDI

Onbra AHaTtonneBHa CMATJIIOK,
acnupaHm
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CRIMINAL RESPONSIBILITY
FOR SEXUAL INTERCOURSE WITH

THE PERSON UNDER THE AGE OF 16
ACCORDING TO CRIMINAL LEGISLA-

TION OF FOREIGN COUNTRIES
AND UKRAINE

Olga SMAGLIUK
PhD student

Cmamova nocesuena cpasHenuo HOpm yKpaun-
€K020 u 3apybexnozo 3aKonodamesvbcmea 6 chepe
0MEeMmMCcmMeeHHOCMU 3d NOA060E CHOUEHUE C AUYOM,
He docmuzmum wecmuadyamuiemuezo 603pacma.
IIposeden anaius yz0A06H020 3aKOHOdamMeAbCMEa
@edepamusnoii Pecnybauxu Iepmanuu, Opanyuu,
Hoavwu, Hseyuu, Huduu, Anonuu, Kumaiickoii Ha-
poonoii Pecnybauxu, Uspauas, Beauxobpumanuu, a
maxse Oviewmux cosemckux pecnybaiux — Aameuu,
Icmonuu, I'pysuu, Mordoest, Beaopyccuu, Tadxnu-
Kucmaua. YcmanoeAeno, 4mo 6 60Avuuncmeo 3apy-
Gexcoix cmpan 8 Y20A06Hb1X K0OeKCax ycmanoBAena
0MmeemcmeeHHOCmy 34 CHOUleHUe C AULOM, He 00-
cmuzwum wecmuadyamusemuezo éospacma. Ha oc-
HOBAHUYU NPOBEIEHHO20 AHAAU3A COEAAHDI 6bL600bI O
Heob6x00umocmu coseputencmeosanus YK Yepauno.

KaroueBpie caoBa: yzoAoeHas OmeemcimeeH-
HOCMb, NOAOBAS cso600a, noA08as HENPUKOCHOBEH-

Japan, Poland, Sweden as well as former Soviet repub-

jikistan, and Uzbekistan) has been made. It has been
Jfound out that responsibility for sexual intercourse with

HOCMb, NOA0BOE CHOULEHUE, HECOBEPpUIEHHOACTHUE.

This article is concerning the comparison of Ukrain-
ian and foreign legislation provisions in the field of re-
sponsibility for sexual intercourse with the person un-
der the age of 16. An analysis of criminal legislation of
China, France, Germany, Great Britain, India, Israel,

lics (Belarus, Estonia, Georgia, Latvia, Moldova, Ta-

the person under the age of 16 is stipulated by criminal
codes of majority of foreign countries. Conclusions on
necessity of improvement of Criminal Code of Ukraine
based on the made analysis have been drawn.

Keywords: criminal responsibility, sexual free-
dom, sexual immunity, sexual intercourse, juveniles.

ITocranoBka mpo6aemsr. [TosoBoe cHO-
IIeHKe U UHbIe ACHCTBUSA CEKCyaAbHOTO XapaKTe-
pa € AMIIOM, He AOCTHUTIIMM IIeCTHAAIIATUACTHETO
BO3PACTa, OTHOCATCS K HANOOAee pacIpOCTpaHeH-
HBIM M OIACHBIM IPECTYNACHHAM IPOTHB MOAO-
BOI CBOOOABI U IIOAOBOM HEIIPUKOCHOBEHHOCTH.
OAHaKo, KaK CBHAETEAbCTBYeT CTAaTHCTHYeCKHe
AanHble ['eHepaAbHOM HpPOKypaTyphl YKpaHHBI,
IO CBOEMY XapaKTepy AAQHHbIE IPeCTYTACHHS SIB-
ASIIOTCS AAT€HTHBIMH.

Bmecte ¢ TeM, adpPekTUBHOMY pelIeHHIO
3TOrO BOIPOCa B YKpPaHHe CIOCOOCTBOBAAO 6 H3-

Formulation of the issue. Sexual inter-

course and other acts of a sexual nature with a

person under the age of sixteen are among the

most common and dangerous crimes against

sexual freedom and sexual inviolability. However,

according to the statistics of the General Prosecu-

tor’s Office of Ukraine, these crimes are latent in

nature.

At the same time, the study of this problem

in the legislation of foreign countries and legal
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y4eHHe 9TON MpobOAeMbI B 3aKOHOAATEABCTBE 3a-
PYOEXHBIX CTpaH U IIPAaBOBOI AOKTPHHE, B CPaB-
HEHHU C OTe4eCTBeHHBIMU HOPMaMH.

AHAAU3 TIOCACAHUX HCCACAOBAHUH U IIy-
6aukanuit. Borpoc orBeTcTBeHHOCTH 32 MOCSITa-
TEABCTBO Ha IIOAOBYIO CBOOOAY ¥ IIOAOBYIO He-
IPUKOCHOBEHHOCTb AMYHOCTH, HPABCTBEHHOCTD
B cdepe IMOAOBBIX OTHOLIEHHI ObIAQ IIPEAMETOM
HAyYHOTO IIOMCKAa MHOTHX OTEeYEeCTBEHHBIX M 3a-
PyOexHBIX MccAepOBaTeAeil. B wactHOCTH, mpo-
OAeMHBIE BOIIPOCH YTOAOBHO-IIPAaBOBOM Xapak-
TEPHCTUKH AQHHOM T'PYIIIIBI ITOCATATeABCTB OBIAU
IPEeAMeTOM H3YYeHHS TAaKMX Y4eHbX, Kak IO.
Anronss, M. baxanos, 1O. Bayaun, A. Baara, B.
bopucos, A. I'ayxman, A. Axyxa, A. Ayaopos,
A. Wrnaros, A. [Tuonrkosckuii, A. CaBuenko, [1.
Xpsamunackuii, M. Illapropoackuii u Ap.

ITeAb cTaThH — IPOBEAEHHE CPaBHHUTEAD-
HOTO QaHAAM3a YTOAOBHOIO 3aKOHOAATEAbCTBA
3a TIOAOBO€ CHOIIEHUE C AUIIOM, He AOCTHUTIINM
IIEeCTHAALJATHAETHETO BO3PACTa, IIOMCK OOIIMX U
OTAUYUTEAbHBIX 4ePT.

H3ArokeHHe OCHOBHOTO MaTepHAAQ.
ITpomeccrl rocypapcrBa, MPOUCXOASIIUE B CO-
BpeMeHHOI1 YKpauHe, TpeOyIOT IIPOBEACHHUS KOM-
IIAEKCHOH NPaBOBOM pedopMbl, CpEAU pelleHHs
APYTHX MHOTOYHCAEHHBIX 33Aa4 ITPEAyCMaTpHUBa-
eT U NIPUBeACHHE HaIlMOHAABHOTO 3aKOHOAATEAD-
CTBa B COOTBETCTBHE C HOPMAaMH MeXXAYHAPOAHO-
ro mpaBa. JTOT MPOIECC, KOTOPHIH IPOHCXOAUT
Jyepes3 peaAM3alifio TOCYAAPCTBOM ero MeXAyHa-
POAHBIX 00S3aTE€ABCTB, M3BECTHBIN KaK HMIIAe-
MEHTAIlMs, UMeeT HeIpeXoAsliee 3HAYCHHE AAS
HAIero rocyAapcrsa. Beap oT ypoBHs cOarke-
HUS HAIINOHAABHOTO 3aKOHOAQTEABCTBA C MEXKAY-
HApOAHBIM ITPABOM, €0 COTAACOBAHHOCTH C COOT-
BETCTBYIOIIMMU CTAaHAAPTAMH U TpPeOOBaHMIMHU
3HAYMTEABHOM CTENeHH 3aBUCAT He TOABKO 3¢-
$EeKTUBHOCTD COTPYAHUYECTBA YKPAHHbI C APYTH-
MH IFOCYAQPCTBAMH U MEXXAYHAPOAHBIMHU OPTaHH-
3aIMsIMH, HO U Pa3BUTHE HAIIETO FOCYAAPCTBa KaK
AEMOKPATHJeCKOTO, COIJMAABHO OPHEHTHPOBAH-
HOM M IIPAaBOBOM.

3akoHoM Ykpaunsl oT 14 mapra 2018 1. Ne
2334-VIII «O BHeceHMU M3MEHEHMI B YTOAOB-
Ho1it kopekc (aanee — YK) Ykpaunb OTHOCHTEAD-
HO 3aIIUTHI AETEH OT CEKCYaAbHBIX 3A0yIIOTpebAe-
HUI U CEeKCYyaAbHOM OKCIAyaTanuu» B Paspeae
IV. IlpecTynaeHus: IPOTUB IIOAOBOI CBOOOABI H
II0AOBOI HenpuKocHOBeHHOCTH OcobeHHOI Ya-
cru YK Ykpaunsl, BHeCeHbl U3MEHEHHS, KOTOpPbIe
CyIIeCTBeHHO KOCHYAUCH cTaTbl 155 «IloaoBoe

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

doctrine, in comparison with domestic norms,
would contribute to the effective solution of this
issue in Ukraine.

Analysis of recent research and publica-
tions. The issue of responsibility for encroach-
ment on sexual freedom and sexual integrity of
the person, morality in the field of sexual rela-
tions has been the subject of scientific research by
many domestic and foreign researchers. In partic-
ular, the problematic issues of the criminal-legal
characteristics of this group of encroachments
were the subject of the study of such scientists as
Yu. Antonyan, M.Bazhanov, Yu. Baulin, A. Blaga,
V. Borisov, L. Gaukhman, A. Dzhuzha, A. Dudo-
rov, A. Ignatov, A. Piontkovsky, A. Savchenko, P.
Khryapinsky, M. Shargorodsky and others.

Purpose of the article- accomplishment
of the comparative analysis of criminal legislation
for sexual intercourse with a person under the age
of sixteen, searching for common and distinctive
features.

Presentation of the main material. The
state processes taking place in modern Ukraine
require a comprehensive legal reform; among
the solution of numerous other tasks, it also en-
visages bringing national legislation in line with
international law. This process, which takes place
through the fulfillment by the state of its interna-
tional obligations, known as implementation, is
of enduring importance for our state. Indeed, not
only the effectiveness of Ukraine’s cooperation
with other states and international organizations
largely depends on the level of convergence of na-
tional legislation with international law, its con-
sistency with the relevant standards and require-
ments, but also the development of our state with
democratic, socially oriented and legal society.

The Law of Ukraine dated March 14,
2018,No. 2334-VIII “On amendments of the
Criminal Code (hereinafter — CC) of Ukraine
regarding the protection of children from sexual
abuse and sexual exploitation” was posted in the
Section IV. Amendments have been made to
crimes against sexual freedom and sexual invio-
lability of the Special part of the Criminal Code
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CHOIIICHHE C AMI[OM, He AOCTHITIHM IIeCTHAAIA-
THACTHETO BO3pPacTa» — 3aKOHOAATEAb PEaAH30-
BaA MACIO 3aMeHbI HEIIOAOBO3PEAOTO COCTOSIHUS,
Ha 6oAee HATASIAHBIIM M MeHee IIPOTHBOPEYUBDII
BO3pacTHOi Kpurepuit. Takum obpasom, ct. 155
YK VYkpauHBI yCTaHaBAMBAeT OTBETCTBEHHOCTD
eCTeCTBeHHbIe MAM HeeCTeCTBEHHbIE ITOAOBbBIC
CHOIIEHMS C AMIIOM, He AOCTHUTIIIUM IIeCTHAALA-
THACTHETO BO3pacTa, COBEpIIeHHbIe COBEpPIIEH-
HOACTHHUM AUIIOM.

OaHako, Ha Hall B3TASIA, OIPEASACHHBIN
Hay4HbIA U IIPAKTUYECKUI UHTEPeC C TOYKU 3pe-
HUS IIPaBONPUMEHHUTEABHON IIPAKTHKU OyAeT
HMeTb IIPOBEACHHE CPABHUTEABHOTO aHAAM3A OT-
BETCTBEHHOCTH 33 AaHAAOTHYHBIE ITOCATaTeAbCTBA
B 3apy0eKHOM 3aKOHOAATEAbCTBE.

A. Myp3uHa oTMedaeT, 9TO B OOABIINHCTBE
coro3Hbix pecrrybauk Corosa CCP, B oTAmune ot
PCOCP, 6142 peAycMOTpeHa yTOAOBHASI OTBET-
CTBEHHOCTDb 32 IIOAOBOE CHOIIEHHE C AMIIOM, He
AocturmuM 16-aeTHero An60 6pagHoro Bospac-
Ta, 9TO HOA€e YETKO OIPEAEASIAO TIPEAEA YTOAOB-
HO-IIPAaBOBOM OXPaHbI HECOBEPIIEHHOAETHUX OT
HEHACHABCTBEHHBIX CEKCYaAbHBIX MOCATATEAbCTB
U Pe3KO COKPAIJAaAO BEPOSITHOCTb 0OEKTHBHOTO
BMeHeHws | 1, c. 62].

Tak, B vacrHocTH cT. 174 YK Pecrry6banxu
MoapaoBa TpeAyCMaTpHBaeT OTBETCTBEHHOCTb
3a TMOAOBOE€ CHOIIEHHE C AMIIOM, HE AOCTHITIUM
16 AeT ¥ OTHOCHUT K NPOTHBOIPABHBIM IIOAOBOE
CHOIIICHHE, MHOE YeM H3HACHAOBAaHHME, aKThI Ba-
TMHAABHOTO, AHAABHOTO, OPAAbHOTO HMAM HMHOTO
IIPOHUKHOBEHHS, COBEpIIeHHbIe B OTHOIICHHH
AMIIa, 3aBeAOMO He pocturmrero 16 aer [2].

Crarpss 168 YK Pecnybauxku Beaapycs
YCTaHABAMBAaeT OTBETCTBEHHOCTb 3a IIOAOBOE
CHOIIICHHE M UHbIe ACHCTBUS CEKCYyaAbHOTO Xa-
pakTepa C AMIIOM, He AOCTUTIINM IIeCTHAALIATH-
AeTHero Bo3pacra. Jactp 1 cr. 168 mpepycmo-
TPeHa OTBETCTBEHHOCTDb 3a IIOAOBOE CHOIICHHE,
MY>KEAOXKCTBO, AECOUSHCTBO UAU UHbIE AEICTBHUS
CEeKCYaAbHOTO XapaKTepa, COBEPUICHHbIE AHMIIOM,
AOCTHUTTIMM BOCEMHAAIJATHACTHEIO BO3PACTa, C
AUIIOM, 3aB€AOMO He AOCTHITIMM IIeCTHAALIATH-
ACTHEro BO3PACTa, IPU OTCYTCTBHU IPHU3HAKOB
IIPeCTYIAEHHI, IPeAYCMOTPEHHBIX CTaTbsiMU 166
u 167 nacrosmero Kopexca [3].

Cxoxas HopMa coaepxurcs u B YK Pe-
crry6anku Tapxukucras. Crarss 141 YK Pecrry-
6Avku TapKUKICTaH yCTaHABAUBAET OTBETCTBEH-
HOCTb 3a TIOAOBOE€ CHOIIEHHE M MHbIe ACHCTBHA
CEeKCYaABHOTO XapaKTepa C AUIIOM, He AOCTHUTIIUM

of Ukraine, which significantly affected Article
155 “Sexual intercourse with a person under the
age of sixteen” — the legislator has implemented
the idea of replacing the immature state with a
more visual and less controversial age criterion.
Thus, Art. 155 of the Criminal Code of Ukraine
establishes responsibility for natural or unnatural
sexual intercourse with a person under the age of
sixteen, committed by an adult.

However, in our opinion, a comparative
analysis of liability for similar infringements in
foreign legislation will have a certain scientific
and practical interest from the point of view of
law enforcement practice.

L. Murzina notes that in the majority of
union republics of the USSR, in contrast to the
RSESR, criminal liability was provided for sexual
intercourse with a person under 16 years old or of
marriageable age, which more clearly defined the
limit of criminal legal protection of minors from
non-violent sexual intercourse encroachments
and dramatically reduced the likelihood of objec-
tive imputation [ 1, p. 62].

So, in particular, Art.174 of the Criminal
Code of the Republic of Moldova provides for
liability for sexual intercourse with a person un-
der the age of 16 and classifies as unlawful sexual
intercourse other than rape, acts of vaginal, anal,
oral or other penetration committed against a
person known to be under 16[2].

Art. 168 of the Criminal Code of the Re-
public of Belarus establishes responsibility for
sexual intercourse and other actions of sexual na-
ture with a person under the age of sixteen. Part 1
of Art. 168 provides for liability for sexual inter-
course, sodomy, lesbianism or other acts of sexual
nature committed by a person who has reached
the age of eighteen, with a person who has obvi-
ously not reached the age of sixteen, in the ab-
sence of signs of crimes provided for in Art. 166
and 167 of the same Code[3].

Criminal Code of the Republic of Ta-
jikistan contains a similar norm. Art. 141 of the
Criminal Code of the Republic of Tajikistan es-
tablishes responsibility for sexual intercourse and



IIeCTHAAIIATH AeT U 4. 1 AQHHOM HOPMBI ITpeAyc-
MaTpHBaeT OTBETCTBEHHOCTb 3a IIOAOBOE€ CHO-
IIeHHe, My>XeAOXKeCTBO, AeCOMSHCTBO MAHM HHBIE
AEHCTBUS CEKCYaAbHOTO XapaKTepa COBEPIICHHOE
C AWIIIOM, 3aBEAOMO He AOCTUTIIHM IIeCTHAAIIATH-
A€THEro BO3PaCTa, NPU OTCYTCTBHU IPHU3HAKOB
IIPECTYNACHHS, IIPEAYCMOTPEHHOTO CTaTbsAMU
138 u 139 macrosmero Kopekca [4].

B cr. 140 YK I'pysuu mpeaycmoTpeHa oT-
BETCTBEHHOCTD 33 IPOHUKHOBEHHE CEKCYaAbHOTO
XapaKTepa B TEAO AMIIA, He AOCTHUTIIETO MIeCTHAA-
IJaTUAETHETO BO3PAaCTa U OTHOCHUT K IOCATaTeAb-
CTBY Ha IIOAOBYIO CBOOOAY U IIOAOBYIO HEIIPUKOC-
HOBEHHOCTb COBepIIeHHOE COBEpIIeHHOACTHUM
AUIIOM ITPOHUKHOBEHHE CEKCYaAbHOTO XapaKTepa
B TEAO AHUII, 3AaBEAOMO AASI BHHOBHOTO HE AOCTHT-
1IEro MIeCTHAAIIATHAETHETO Bo3pacTa [S].

YTO Xe KacaeTcsl YTOAOBHOTO 3aKOHOAQ-
teabcTBa Poccuiickont @eaeparun, To H. Carkun
OTMeYaeT, YTO IPU COBEPUICHUH IPECTYIIACHHS,
npepycmorpenHoro c1. 134 YK PO, BunoBHbIN
[OCSITaeT He TOABKO HA IIOAOBYIO CBOOOAY H ITO-
AOBYIO HEIIPUKOCHOBEHHOCTD, HO U Ha APYTHe Ia-
panTuposanusle Koncrurynueit PO npasa amd-
HOCTH, 001mecTBa U rocypapcrsa. ObmecTBeHHAS
OIIACHOCTb ITIOAOBOTO CHOIIEHMSI M HHBIX Ael-
CTBUH CEKCYaAbHOTO XapakTepa BO3pacTaeT B
TeX CAyYasiX, KOTAQ B KaueCTBe TOTePIIeBIINX AHI]
BBICTYIIAIOT AETH, AOCTUTTINE KO BpPEMEHH COBep-
IIeHHs IPeCTYyNACHHS ABEHAALIATHMAETHEro, HO
He AOCTHTIIHE YeThIPHAAIIATUAETHETO BO3pacTa.
CoBepuieHne Ha3BaHHBIX ACHICTBHI B OTHOIIEHUU
AeTerl BBI3BIBAET OOABIIYIO YTPO3Y HX AAAbHelIIe-
MY IIOAOBOMY Pa3BUTHIO, YTO MOXET IIPHBECTH K
HPaBCTBEHHO-IICHXOAOTHYECKIM OTKAOHEHHSM,
COIPSDKEHHBIM C HACTYIIACHUEM TSDKKHX IIOCAEA-
CTBUH, HAYMHas ¢ PU3MOAOTHYECKUX TPABM U 3a-
KaHYMBas CyunuaoM [6, c. 2].

Cratps 161 YK Aatsuiickoit Pecrybanku
IIPeAyCMAaTPHBAeT OTBETCTBEHHOCTDb 32 ITOAOBOE
CHOIIIEHUE C AUI[OM, He AOCTUTILINM IIeCTHAATIA-
THAETHETO BO3PacTa U OTHOCUT K IOCATaTeAb-
CTBY ITOAOBOE CHOIIIEHHE C AUIIOM, He AOCTUTIINM
IIeCTHAAIIATHACTHETO BO3pPAcTa M HaXOAAIIUMCS
B MaT€pHAAbHON MAU MHOM 3aBUCUMOCTU OT BU-
HOBHOTO, UAM COBEpIIeHHe COBepPIIeHHOACTHUM
AMIIIOM IIOAOBOTO CHOIIEHUS C AUI[OM, He AOCTHI-
IIMM IIeCTHAALIATHAETHETO Bo3pacra [7].

BMecre ¢ TeM, AOOOTIBITHBIM B aCIIEKTE 3a-
IDUTHI IIOAOBOH CBOOOABI U ITIOAOBOI HEIIPHKOC-
HOBEHHOCTH SIBASIETCS] 3AKOHOAQTEABCTBO JCTOH-
ckort Pecrybanku. Tak, B wactHocTH, cT. 116
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o ther actions of a sexual nature with a person
under the age if sixteenand part 1 of this norm
provides for liability for sexual intercourse, sod-
omy, lesbianism or other acts of a sexual nature
committed with a person who is known to be un-
der the age of sixteen, in the absence of signs of a
crime provided for in Articles 138 and 139 of the
same Code[4].

Art. 140 of the Criminal Code of Georgia
provides for liability for penetration of a sexual
nature into the body of a person under the age
of sixteen and refers to an infringement of sexual
freedom and sexual inviolability committed by an
adult sexual penetration into the body of a per-
son, obviously for a guilty person under the age
of sixteen [5].

As for the criminal legislation of the Rus-
sian Federation, N. Syatkin notes that when com-
mitting a crime under Art. 134 of the Criminal
Code of the Russian Federation, the perpetrator
infringes not only on sexual freedom and sexual
inviolability, but also on other rights of the indi-
vidual, society and state guaranteed by the Con-
stitution of the Russian Federation. The public
danger of sexual intercourse and other actions of
asexual nature increases in cases when the victims
are children who have reached the age of twelve
by the time of the commission of the crime, but
have not reached the age of fourteen. The com-
mission of these actions in relation to children
causes a great threat to their further sexual devel-
opment, which can lead to moral and psychologi-
cal deviations associated with the onset of grave
consequences, from psychological trauma to sui-
cide[6, p. 2].

Art. 161 of the Criminal Code of the Re-
public of Latvia provides for liability for sexual
intercourse with a person under the age of sixteen
and considers sexual intercourse with a person
under sixteen years and being financially and oth-
erwise dependent on the perpetrator, or for the
commission by an adult person of the sexual in-
tercourse with a person who has not reached the
age of sixteen[7].

At the same time, the legislation of the Re-
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IIPeAyCMAaTPHBaAQ OTBETCTBEHHOCTDb 3a ITOAOBOE
CHOIIIEHHE C AUI[OM >XEHCKOTO IT0Ad, He AOCTHUI-
UM YeTHIPHAAIIATHAETHETO BO3PACTa, U BBIPAXKa-
AVCh B IOAOBOM CHOIIEHHE COBEPIICHHOACTHETO
C AMIIOM >KE€HCKOTO ITOAQ, 3aBEAOMO He AOCTHI-
IIUM YeThIPHAAIIATUAETHETO BO3pPACTa, IPU OT-
CYTCTBMU IIPU3HAKOB IPECTYIAeHHUS, IPEAYCMO-
TpenHoro crarbeit 115 Hacrosmero Koaexca [8].

ITocae mpunsarus B 2015 ropy Hosoro Ile-
HUTEHITHAPHOTO KOAEKCA, U3MEHHUACS U ITOAXOA
9CTOHCKOTO 3aKOHOAAQTEAS K IPEeAMETY HAIlero
uccaeposanus. Ilo cocrosnuio va 1 mapra 2020
ropa B IleHuTeHIIMapHOM KOAEKCE COAEPIKUTCA
PSA HOPM, KOTOpbIe IPeAYCMaTPUBAIOT OTBET-
CTBEHHOCTbD 32:

- HOHYXAEGHHE K IIOAOBOMY CHOIICHHUIO
AU K MHOMY AESHHUIO CEKCyaAbHOTO XapaKTepa
(cT. 143), KOTOPO€ COCTOMT BO BCTYIIA€HHUE B II0-
AOBOE CHOIIIEHUE C YeAOBEKOM HAU HHOE AesHUe
CEKCYaAbHOTO XapaKTepa IIPOTHB ero BOAU C HC-
ITOAb30BaHMEM 3aBHCHMOCTU IOTEPIIEBIIETO OT
BUHOBHOTO, €CAM He MMeeT MeCTa yKa3aHHOe B
cratbe 141 mau 141-1 HacTOSIEro Kopekca Ha-
CHAMe MAM COCTOSIHHE, B KOTOPOM YeAOBEK OBIA
HeCI0COOeH OKa3bIBATh COMPOTUBACHUE HAH IIO-
HUMATb IIPOHCXOASIIEE;

- IOAOBOE CHOIIIEHIE HAU HHOE AeSTHUE CEeK-
CYaABHOTO XapaKTepa C UCIIOAb30BAaHHEM CBOETO
Bausinust (cT. 143-2) — BCTymAeHHe COBepIIeH-
HOAETHETO AWIIA B IIOAOBO€E CHOIIEHUE C AUIIOM,
He AOCTHMITIMM BOCEMHAAIIATHAETHErO BO3PacTa,
HAM MHOE AesiHHe CEeKCyaAbHOIO XapakTepa C HC-
ITOAb30BaHMEM 3aBHCHMOCTU IOTEPIIEBIIETO OT
BHHOBHOTO HAM ITyT€M 3AOYIIOTPEeOACHHUS IIOAY-
YEeHHOM CHAOW BAMSHHSA MAU AOBEPHEM, €CAH HE
MMeeT MecCTa yKa3aHHoe B craTbe 141 nan 141-1
HACTOSIIEr0 KOAEKCa HACHAME UAU COCTOSIHUE, B
KOTOPOM 4eAOBeK OBIA HEeCIIOCOOeH OKa3bIBaTh
COIPOTUBACHHUE UAH IOHUMATD IIPOUCXOASIIEe;

- II0AOBOE CHOLIEHHUE C POACTBEHHUKOM IT0
HuCcxoAsmeit auaun (cT. 144) — BCTymaeHue po-
AUTEAS], AUIIA, 0OAAAQIOIIETO [IPABAMH POAUTEAS,
AGAYIIKH MAM 6a0yIIKM B IIOAOBOE CHOIICHHE C
AOYEpbIO, CBIHOM, BHYYKOI AO0 BHYKOM HAH CO-
BepIIeHHe HHOTO AeSHHS CeKCYaAbHOTO XapaKTe-
P3;

- IOAOBOE CHOIIEHWE HAM HHOE AesHHe
CEKCYaAbHOTO XapakTepa ¢ MaaoAeTHuM (cr. 145)
— BCTYIIA€HHE COBEpIIeHHOAETHEro B IIOAOBOE
CHOIIEHHEe MAU COBepUIeHHE MHOTO AeSHHS CeK-
CYaABHOTO XapaKTepa C AWIJOM, He AOCTHUTIIUM
YeTHIPHAALIATHAETHETO Bo3pacTa [9].

public of Estonia is curious from the aspect of
protecting sexual freedom and sexual inviolabil-
ity. So, in particular, Art.116 stipulated responsi-
bility for sexual intercourse with a female person
under the age of fourteen, and was expressed in
sexual intercourse of an adult with a female per-
son, obviously under the age of fourteen years, in
the absence of signs of a crime provided for in Art.
115 of this Code [8].

After the adoption of the new Penitentiary
Code in 2015, the approach of Estonian legislator
to the subject of our research has also changed. As
of March 1, 2020, the Penitentiary Code contains
a number of rules that provide for liability for:

- coercion to have sexual intercourse or any
other act of a sexual nature (art. 143), which con-
sists in having sexual intercourse with a person or
other act of a sexual nature against his will, using
the dependence of the victim on the perpetra-
tor, if the violence specified in Art. 141 or 141-1
of this Code or a state in which the person was
unable to resist or understand what is happening
does not take place;

- sexual intercourse or other act of a sexual
nature using one’s influence (art. 143-2) — entry
of an adult person into sexual intercourse with a
person under the age of eighteen, or another act
of a sexual nature using the victim’s dependence
on the culprit or by abuse of the received power of
influence or trust, if the violence specified in Art.
141 or 141-1 of this Code or a state in which the
person was unable to resist or understand what is
happening does not take place;

- sexual intercourse with a descendant (art.
144) - the entry of a parent, person with the rights
of a parent, grandfather or grandmother into sex-
ual intercourse with a daughter, son, granddaugh-
ter or grandson, or the commission of another act
of a sexual nature;

- sexual intercourse or other act of a sexual
nature with a minor (art. 14S5) — the entry of an
adult into sexual intercourse or the commission
of any other act of a sexual nature with a person
under the age of fourteen [9].

As for the criminal legislation of the coun-



Yro >xe KacaeTcsi yrOAOBHOIO 3aKOHOAQ-
TeAbCTBa cTpaH EBpombl u Asum, To u3MeHeHue
IIOAUTHKHY B 00AACTH 6OPHOBI C TOAOBBIMH IIPECTY-
IACHMSIME B BeANKOOpUTaHMH IPOHU3OIIAO C TIPHU-
HaTueM 3akoHa «(O ITOAOBBIX IIPECTYIACHHUSIX>
(2003 r.), 06BeAMHMBIIHIT HOPMBI O0IIero u cTa-
TYTHOTO IIpaBa, KOTOPBIN GaKTUYECKH ITPEACTABAL-
eT cob0i1 KOAEKC HOPM 00 yTOAOBHOM OTBETCTBEH-
HOCTU 32 TIOAOBBIE IPECTYNAGHHS U COAEPKUT
MaTepHaAbHBIE CKAAABI, TIPABHAA AOKA3bIBAHHS H
nponeAypsl. B arom 3akoHe He TOABKO BIEpBbIe
AQHO 3aKOHOAATEABHOE OIIPEACACHHE PA3AMIHBIX
IIOAOBBIX ITPECTYIIACHHI, HO U CYIeCTBEHHO pac-
IIMpeH KPYT IpecAeayeMbix aerictBuit. Ero oram-
YUTEAbHOHN 4epTOM SBASETCS AOCTATOYHO YacToe
IpUMeHeHHe HOPM CTPOTOHM OTBETCTBEHHOCTH, B
JaCTHOCTH, KOTAQ pedb HACT O AETSIX B BO3PACTE AO
13 AeT, B 4eM BBIpXKAeTCSI LjeAb ObecIiedeHus 3a-
IJUTHI ACTEH OT CEKCYaAbHOT'O HACHAMS U CEKCYaAb-
HOM 3KCIIAYaTalluu [10, c. 600].

BrimeykasanHpIM 3aKOHOM 4€TKO AETAAM3H-
POBaHa OTBETCTBEHHOCTD 3a IPECTYNACHHUS IIPOTUB
IIOAOBOI1 CBOOOABI U TIOAOBOY HEIIPHKOCHOBEHHO-
cru HecoBepuieHHOAeTHHX. Oco00e 3aKpereHe B
3aKOHE TIOAYYMAU HMPECTYIACHHS IPOTHB MOAOBOH
HENPHKOCHOBEHHOCTH, COBEpIIEHHbIE POAUTEAS-
MU, YACHAMHU CeMbU U ADYTHMH AMIJAMH, HA KOTOPBIX
BO3AOXKEHA OOSI3aHHOCTb IO BOCIIUTAHUIO U OCY-
IECTBAGHHS HAA30Pa 32 HECOBEpPIICHHOACTHHMY,
IpHYeM CTPOroe HaKa3aHHe IPEeAYCMOTPEHO MMeH-
HO 3a MHIlecT. BodpacToM coraacus past BCTyTAeHHA
B [TOAOBbIE OTHOIIEHHS B BeAMKOOPUTAHHHU CYHTA-
ercst 16 aet. Hiokess BodpacTHasi rpaHuIla He3aKOH-
HOT'O IIOAOBOTO CHOIIIEHHS C HECOBEPIIEHHOACTHHIM
cocraBaster 13 aet [11].

Yro xe kacaerca Pepeparusroit Pecrmy-
6auku Cepmanuu (panee — ®PT), To B pasaese
XIII Ocobennoit yactu YK mpecrymnHbie mocsira-
TEAbCTBA YCAOBHO AEASITCS Ha ABE TPYIIIIBL:

1) TmpecTyTHbIe AeSHUS TIPOTHUB TIOAOBOTO
CaMOOTIpeACACHHS, K KOTOPbIM, B YaCTHOCTH, OT-
HOCSTCS CeKCyaAbHbIe AHICTBHSA IIPOTHB OIIeKae-
MBIX, CEKCyaAbHbIE ACHCTBUS B OTHOIICHUH ACTEH,
INPUHY>XAEHHUE K CeKCyaAbHBIM AHICTBHAM U U3HA-
CHAOBaHMS, CeKCyaAbHbIe ACHCTBHS B OTHOIIEHUH
HeCOBepIIeHHOAETHHX;

2) CKAAABI, YCAOBHO CBSI3AHHBIE C TIPECTYTI-
HBIMH ACSHHSAMH IPOTHB IIOAOBOTO CaMOOTIIpeAe-
ACHHS, K KOTOPBIM HAPSIAY C APYTUMU OTHOCHTCS
IOCOOHMYECTBO CEKCYaAbHBIM ACHCTBHSAM MAaAO-
AetHux (§174-180).

Kpowme roro, YK ®PI' copepxurt psia HopM,
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tries of Europe and Asia, the change in the poli-
cy in the field of combating sexual crimes in the
UK occurred with the adoption of the Law “On
Sexual Offenses” (2003), combining the norms
of general and statutory law, which is actually a
code of norms on criminal liability for sexual
crimes and contains material stocks, rules of evi-
dence and procedures. This Law not only for the
first time provided a legislative definition of vari-
ous sexual crimes, but also significantly expended
the range of prosecuted actions. Its distinguishing
feature is the fairly frequent application of strict li-
ability norms, in particular when it comes to chil-
dren under the age of 13, which expresses the goal
of ensuring the protection of children from sexual
abuse and exploitation [ 10, p. 600].

The above Law clearly specifies respon-
sibility for crimes against sexual freedom and
sexual inviolability of minors. Crimes against
sexual inviolability committed by parents, family
members and other persons who are entrusted
with the responsibility of educating and supervis-
ing minors have received special consolidation in
the law, and severe punishment is provided pre-
cisely for incest. The age of consent for sexual in-
tercourse in the UK is 16. The lower age limit for
illegal sexual intercourse with a minor is 13 years
[11].

As for the Federal Republic of Germany
(hereinafter - FRG), in section XIII of the Special
Part of the Criminal Code, criminal encroach-
ments are conditionally divided in two groups:

1) criminal acts against sexual self-deter-
mination, which, in particular, include sexual acts
against guardians, sexual acts against children, co-
ercion of sexual acts and rape, sexual acts against
minors;

2) stocks conditionally associated with
criminal acts against sexual self-determination,
which along with others, include complicity in
the sexual activity of minors (§174-180).

In addition, the Criminal Code of the Fed-
eral Republic of Germany contains a number of
norms aimed directly at protecting the sexual
inviolability of certain categories of children, as
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HaIlpaBACHHbBIX HEIIOCPEACTBEHHO Ha OXpaHY II0-
AOBOM HEIIPMKOCHOBEHHOCTH OIIPeAEACHHBIX Ka-
TeTOPHH AeTeH, a TAKKe 3aKpelAeHue B KauecTBe
KBAaAMQHUIIMPOBAHHOI'O COCTABA IIPECTYIHBIX II0-
CSITATEABCTB HA IIOAOBYIO HEIPUKOCHOBEHHOCTD
A€Tel, COBEepIIeHHBIX POAUTEASMHM, OIEeKyHaMH
U APYTHMU AMI}AMH, Ha KOTOPBIX BO3AOXKeHA 00s1-
3aHHOCTD IT0 BOCIIUTAHHUIO ¥ OCYIIIECTBACHHS HaA-
30pa 32 AETBMU AU OT KOTOPBIX Pe0eHOK Haxo-
AUTCSI B CAY>XeOHOM AU HHOM 3aBUCUMOCTH [12].

YK Opannuy, npursarsii B 1992 roay, co-
AEPKUT ILIEABIH psA YTOAOBHO-TIPABOBBIX HOPM,
HEIOCPEeACTBEeHHO HAIlPAaBAEHHBIX Ha 3allUTY II0-
AOBOM HEIIPUKOCHOBEHHOCTH HECOBEPIIEHHOALT-
HuX. B 4acrHOCTH, coBeplleHHe IpecTyIAeHHS
HAU TIPOCTYNKA B OTHOLICHHN HECOBEPIIEHHO-
AETHero A0 15 AeT ABAsieTcs OTArYaromuM obcro-
ATEAbCTBOM IPU KBaAM(UKAIIMU HACUAbCTBEHHBIX
CeKCyaAbHBIX nocsraTeAbcTB. [Ipu aToMm B cayuae
COBEpIIEHUsl IIPECTYIACHHsS IPOTHB I1OAOBOM
HEIIPUKOCHOBEHHOCTH MAAOACTHHUX M HeCOBep-
IIEHHOACTHUX He HYXXHO AOKa3aTeAbCTBa (akTa
OCO3HAHMS BUHOBHBIM BO3pPacTa MOTEPIIEBIIEro.
BuHOBHBIM B HE3aKOHHOM ITOAOBOM CHOIIEHUU
C AUIIOM, He AOCTHMITIMM <«BO3PacTa COTAACHS>,
MO>KeT ObITh TOABKO COBEpIIEHHOAETHEE AUIIO.

Kpome Toro, YK Opanuum ycraHaBau-
BaeTCs 3al[UTa OT CEKCYAAbHBIX IIOCATaTeAbCTB
HECOBEpIIeHHOACTHUX, M, B YaCTHOCTH, AUI], He
AocTurmux 15-AeTHero BO3pacTa, YTO SABASETCSH
MHHUMAAbHBIM BO3PAacTOM COTAACHs Ha BCTYy-
IIAeHUE B IOAOBbIe oTHomeHHs. IIpu arom mo-
BBIIIEHHOM OOIeCTBEHHON ONACHOCTBHIO, SBHO
BBIPA’KEHO B CAaHKIJHSIX COOTBETCTBYIOIIUX HOPM,
00AAAQIOT IPECTYIIACHNS, CBSI3AHHbIE C CEKCYaAb-
HBIMH ITOCATaTEABCTBAMHU Ha A€Tel AWIIAMH, OT
KOTOPBIX IIOCTPAAABIIME HAXOAATCS B 3aBHCHUMO-
CTH B CUAY POACTBEHHDIX CBsI3€l HAU 3AOYIIOTpe-
OASIFOT BAACTBIO B CBSI3H C IIPEAOCTABAEHHBIMU UM
noaHomoumsimu [ 13].

AHAAMBUPYIO PETAAMEHTAIHI0 YTOAOBHOM
OTBETCTBEHHOCTH 3a COBEpIIeHHEe ITOAOBbIX MTOCS-
raTeAbCTB Ha HECOBEPIIEHHOATHHX B 3aKOHe 00
yroaosHoM nipase Wspauas (1977 r.) caeayer o1-
METUTb, YTO IIPECTYTIACHHS, ITOCSTaloNIYe Ha ITIOAO-
BYIO HEIIPUKOCHOBEHHOCTDb HECOBEPIICHHOACTHHX,
YeTKO Pa3AEACHDI: COBEPIIEHUE IIOAOBOTO CHOIIe-
HUSI AU aKT COAOMHH C AWIIOM, He AOCTUTIINM
YeTHIPHAALIATHACTHETO BO3PACTa, B AOOOM CAydae
SIBASI€TCS M3HACMAOBAHHEM MAM NPHPAaBHMBAETCS
K HeMy. HeHacHAbCTBEeHHBIM IOCSATAaTEABCTBOM Ha
IIOAOBYIO HEIIPUKOCHOBEHHOCTD SIBASIETCSI 3aIIpe-

well as securing as a qualified corpus delicti of
the sexual inviolability of children committed by
parents, guardians and other persons who are en-
trusted with the responsibility of raising and exer-
cising supervision under the children or on whom
the child is in service or other dependence [12].

The French Criminal Code, adopted in
1992, contains a number of criminal law provi-
sions directly aimed at protecting the sexual in-
tegrity of minors. In particular, the commission
of a crime or misbehavior against a minor under
the age of 15 years is an aggravating circumstance
when qualifying for violent sexual assault. More-
over, in the case of a crime against the sexual invi-
olability of children and minors, there is no need
to prove the fact that the guilty person realized
the age of the victim. Only an adult can be guilty
of illegal sexual intercourse with the person who
has not reached the “age of consent”.

In addition, the French Criminal Code
establishes protection against sexual assault of
minors, and, in particular, persons under the
age of 15, which is the minimum age of consent
to have sex. At the same time, crimes related to
sexual abuse of children by persons on whom the
victims are dependent due to family ties or abuse
power in connection with the powers granted to
them have an increased social danger, clearly ex-
pressed in sanctions of the relevant norms [13].

Analyzing the regulation of criminal li-
ability for sexual assault on minors in the Israeli
Criminal Law (1977), it should be noted that
crimes that infringe on the sexual integrity of mi-
nors are clearly divided: having sexual intercourse
or an act of sodomy with a person under the age
of fourteen is in any case rape or is equivalent to
it. Prohibited sexual intercourses are nonviolent
assault on sexual integrity, an act of sodomy, and
lecherous acts [14].

The regulation of sexual crimes in the Peo-
ple’s Republic of China (hereinafter — PRC) is
distinguished by a certain specificity. The Crimi-
nal Code of the People’s Republic of China does
not distinguish separately crimes against sexual
freedom and sexual inviolability, providing one



IIleHHOEe TI0AOBO€E CHOIIIEHUE, aKT COAOMUH, a TaK-
JKe pasBpaTHble AeficTBus [ 14].

OmnpepeAeHHOHN  CIeIMPUKON  OTAMYACTCS
PeryAHpOBaHIS IOAOBBIX IpecTymaeHuii B Ku-
Tatickoit Hapopmoit Pecriybanke (panee — KHP).
Yroaosubii kopekc KHP He BbipeAseT OTAEABHO
IPECTYIIACHHIT IIPOTHUB ITOAOBOM CBOOOABI M IIOAO-
BOIl HENPUKOCHOBEHHOCTH, IIPEAYCMOTPEB OAHY
cTaThio 236 00 YrOAOBHOI OTBETCTBEHHOCTH 32 H3-
HacuaoBaHHe B paspese 4 «IIpectynaenus npoTus
IIpaBa IPaKAAH Ha KU3HD ¥ AEMOKPATHIECKHX IIPaB
TPaXAaH>», TIOA AEACTBHE KOTOPOM IIOIIAAAET BECh
CIIeKTp TTOAOBBIX IIPECTYIAeHHIT. 3aKOHOAATEAD BbI-
AeAseT psip KBAaAMQUITMPYIOIHMX IPH3HAKOB, IIPH
HAAWMHY KOTOPBIX O0IeCTBeHHAsI OTIACHOCTb U3HA-
CHAOBAHUSA VAU COBEPIICHUS Pa3BPATHBIX ACHCTBHI
[0 OTHOIIEHHMIO K AEBYIIKe, He AOCTUIIIHMM 14 AeT
CymiecTBeHHOe yBeArdmBaeTcs [ 15].

YroaoBHbI KOAeKC SnoHNM mpeaycMaTpu-
BAaeT OTBETCTBEHHOCTD 3a IIOAOBbIE IIPECTYIIACHHS
B raase 22 «IIpecrymaenus, cocrosimue B 6e3-
HPaBCTBEHHOCTH U pasBpalljeHuu>. JmoHckuil 3a-
KOHOAATEeAb HCIIOAB3YeT ABA OCHOBHBIX IIOHSTH:
M3HACHAOBAHMeE U pa3BpaTHble AeHicTBuUS. B caydae
COBepIIeHHUs pa3BPaTHBIX AHCTBUM B OTHOIIEHUH
AHI] MY>KCKOT'O MAY YKEHCKOTO TT0AQ, He AOCTHITINX
TPHHAAIIATU AeT, a Takxke cobrasHenus (u3Hacu-
AOBaHHUe ) AMI] )KEHCKOTO TIOAQ, He AOCTUTTIIHX TPH-
HAAIIATH AT, OTBETCTBEHHOCTD HACTYIIAeT He3aBH-
CHMO OT IPUMEHEHHs K HUM HaCHAUS HAM YTPO3,
a B CHAY He AOCTIDKEHHS MMH BO3pacTa COTAACHSA
(B SAmonyu on cocraBaseT 13 aer). Bmecre ¢ Tem,
B YTOAOBHOM KOAeKce SIoHuN He KOHKPeTH3HPO-
BaHO, KaKHe MUMEHHO AEUCTBUS 3aKOHOAATEAb OT-
HOCHT K pasBpatHbM [ 16].

B Yroaosuom xopexce MHAMM M3HACHAO-
BaHMA OIpeAeAseTcsl Kak IMOAOBOe CHOIIeHHe C
JKEHIUHOM, COBepIIeHHbIe IIPOTHUB €0 BOAH HAU
0e3 ero COrAacHsi; eCAU COTAACHE AQHO IIOA YTPO-
3011 CMEPTH HAU HAHECEHHS TEeAeCHOTO IIOBPEXK-
AEHHS; C ero COTAacHs UAM 6e3 TaKOBOTO, eCAM
oHa He poocTuraa 16 aer cr. 3785.

B VYroaosnom kopexce IllBerumu orpom-
HOe BHUMAHHE YAEAseTCs 3allfuTe HeCOBepIIeH-
HOACTHHX OT CeKCYaAbHBIX IocsirareabcTs. B YK
yCTaHaBA€HBI 0OOAee >KeCTKHe HAKA3aHUS B OT-
HOIIEHUN AUIA, KOTOpPOe ITyTeM IPHHY>KACHUS,
cobAa3HA HAM MHOTO HEIPAaBOMEPHOIO BO3AEH-
CTBUS CKAOHSIET AUIIO B BO3PACTe OT MATHAALATH
AO BOCEMHAAIIATH AeT CAEAATb HMAM IPHHUMATD
ydacTHe B AHCTBHH, YTO HMeeT CeKCYaAbHYIO II0-
AOIIACKY, MAW ACHCTBUSX, KOTOPOE COCTaBASIeT
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article 236 on the criminal responsibility for rape
in section 4 “Crimes against the right of citizens to
life and democratic rights of citizens”, which cov-
ers the entire spectrum of sexual crimes. The leg-
islator identifies a number of qualifying features,
in the presence of which the public danger of rape
or committing of indecent acts in relation to a girl
under 14 years significantly increases [15].

The Japanese Criminal Code provides for
liability for sex offenses in Chapter 22 “Crimes of
Immorality and Lecherous Acts”. Japanese legis-
lator uses two basic concepts: rape and lecherous
acts. In the case of committing of lecherous acts
against a male or female person under the age of
thirteen, as well as the seduction (rape) of a fe-
male person under the age of thirteen, liability
arises regardless of the use of violence or threats
against them, and due to their failure to achieve
the age of consent (in Japan it is 13). At the same
time, the Criminal Code of Japan does not specify
which actions the legislator considers to be de-
praved [16].

The Indian Criminal Code defines rape as
a sexual intercourse with a woman committed
against her will or without her consent; if the con-
sent is given under the threat of dearth or bodily
harm; with or without her consent, if she has not
reached the age of 16 Art. 375.

The Swedish Criminal Code places great
emphasis on protecting minors from sexual as-
sault. The Criminal Code establishes stricter pen-
alties for a person who, by coercion, temptation
or other unlawful influence, induces the person
between the age of fifteen and eighteen to do or
take part in an act that has a sexual motive, or an
act that constitutes an element of the production
of pornographic images. Also, Swedish legislation
provides an interpretation of the sexual exploita-
tion of a minor, which is understood as having a
sexual intercourse with a child under the age of fif-
teen. Even for touching of a sexual nature against
a child under the age of fifteen, in the absence of
signs of sexual exploitation — “sexual harassment”
— appropriate punishment is assumed.

It should be noted that, according to article
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9AEMEHT ITPOU3BOACTBA IIOPHOTPAPHIECKHX H30-
opaxenuit. Tawxe 3akoHopaTeAbcTBO IIIBeruu
AJeT TOAKOBaHME CEKCYaAbHOM OKCIIAyaTaI[HH
HECOBEPUIEHHOACTHETO, II0A KOTOPOH IOHUMA-
IOT COBepIIeHHe IOAOBOTO aKTa C pebeHKOM, He
AOCTHTIIMM IIITHAALIATH AeT. Aake 3a IPUKOCHO-
BeHHe CeKCyaAbHOIO XapaKTepa B OTHOLIEHUH pe-
OeHKa, He AOCTHITIETO ISTHAAI[ATHAETHETO BO3-
pacra, Ipu OTCYTCTBUH IPHU3HAKOB CEKCYyaAbHOM
9KCIIAYaTAIlUH — <«CeKCyaAbHOE IIPUCTABaHHE>
— IIPEAIIOAATraeTCs COOTBETCTBYIOIIee HaKa3aHMUe.

CaepyeT OTMETHTB, YTO COTAACHO CTaTbe
10 raasb1 6 YK IIIBenuu yroAOBHOM OTBETCTBEH-
HOCTU IIOAAEXHUT AHUIIO, KOTOpPOe, ofelmlast HAU
MIPEAOCTABASIL TIAQTY, BCTYIIAeT HAM IIBITAeTCA
BCTYIIUTD B HEPETYASIPHbIE ITOAOBbIE OTHOIIEHHS
¢ KeM-Au60, He AOCTHUITIMX BOCEMHAALIATHAETHE-
ro Bo3pacra [17,c.320].

Yro sxe xacaercs YK Pecry6anku IToabia,
TO MOXXHO CAEAATh BBIBOA O TOM, YTO M3HACHAO-
BaHHUeE 3AeCh ABASETCA 000OIAIOIHUM ITOHATHEM,
BKAIOYAIOIIUM B Ce0S M IIOAOBbIE CHOIIEHMS, W
CeKCyaAbHBIE AeHCTBHSL. UTO Ke KacaeTcs Heco-
BeplIeHHOAeTHHX, TO B cT. 200 YK Pecry6anxu
IToApIma 3aKpernAeHo, YTO KTO AOBOAUT MAAOAET-
HEro MOAOXe 15 AeT A0 TOAOBOTO CHOIIEHUSI HAU
COCTOSIHUS, KOTAQ OHO IIOAYMHSIETCS COBeplle-
HMIO B OTHOLIEHUH HErO CEKCYaAbHbIX AEHCTBUMI
AM00 KOTAQ OHO COBEPIIAET TAKUE ACFICTBUS, TIOA-
A@XHT HAKA3aHHUIO AMIIEHHEM CBOOOABI Ha CPOK
ot 1 ropa po 10 aer.

YroaoBHOe 3aKOHOAATEABCTBO AaHUU U
HupepaaHAOB He BBIAGASIIOT HECOBEPUICHHOACT-
HIHX B 0COOYIO KaTerOpHIO IIOCTPAAABIINX OT IIpe-
CTYIIA€HUIT IIPOTUB IIOAOBOI CBOOOABI 1 TOAOBOM
HETPHKOCHOBEHHOCTH.

BroiBoabl. IIpoBep€HHBIN HaMH CpaBHU-
TEAbHBINI AHAAU3 YTOAOBHOHM OTBETCTBEHHOCTH
3a IIOAOBO€ CHOIIEHUE C AWIIOM, He AOCTHUTIIUM
IIeCTHAAIIATHACTHETO BO3PACTa, IIO3BOASIIOT CAe-
AQTb CAEAYIOIIIHE BBIBOABL

1. MicxoAst U3 aHaAM3a YTOAOBHOTO 3aKOHO-
AQTeAbCTBA TOCYAAPCTB, 0OPA30BABIIMXCS TTOCAE
pacmapa CCCP, MOXHO OTMETHUTD, YTO OHH yCTa-
HABAMBAIOT OTBETCTBEHHOCTD 3a AESHUS, [TOCSTa-
IOIiHe Ha ITIOAOBYIO CBOOOAY ¥ IIOAOBYIO HEIIpPH-
KOCHOBEHHOCTb HECOBEPIICHHOACTHHUX. 1aioKe
obmeit 4EPTOM AASL IIPOAHAAM3UPOBAHHOIO HAMU
YTOAOBHOTO 3aKOHOAATeAbCTBa Pecrrybank Moa-
AoBbl, beaapycu, Tapxukucran, Poccuiickoi Qe-
Aepauumn, AaTBuiickoi Pecrrybanky u 3 CTOHCKOM
PecrybAnky, 3aKpenaeHue Ha 3aKOHOAATEABHOM

10, chapter 6 of the Swedish Criminal Code, a
person who, promising or providing payments,
enters into or attempts to enter into irregular sex-
ual relations with someone under the age of eigh-
teen is subject to criminal liability [17, p. 320].

As for the Criminal Code of the Republic
of Poland, it can be concluded that rape here is a
generalized concept, which includes both sexual
intercourse and sexual acts. As for minors, art. 200
of the Criminal Code of the Republic of Poland
stipulates that whoever brings a minor under the
age of 15 years to sexual intercourse or to a state
when he submits to the commission of sexual acts
against him or when he commits such acts, shall
be subject to the penalty of imprisonment for a
term from 1 year to 10 years.

The criminal legislation of Denmark and
the Netherland does not distinguish minors in a
special category of victims of crimes against sexu-
al freedom and sexual inviolability.

Conclusions. Our comparative analysis of
criminal liability for sexual intercourse with a per-
son under the age of sixteen allows us to draw the
following conclusions.

1. Based on the analysis of the criminal
legislation of the states formed after the collapse
of the USSR, it can be noted that they establish
responsibility for acts that infringe on sexual free-
dom and sexual inviolability of minors. Also, a
common feature for the criminal legislation of
the Republic of Moldova, Belarus, Tajikistan,
Russian Federation, Republic of Latvia and Re-
public of Estonia, which we have analyzed, is the
consolidation at the legislative level of the term
“intercourse”, which has various forms and mani-
festations.

2. The criminal legislation of the countries
of Europe and Asia differs significantly from the
criminal legislation of the states formed after the
collapse of the USSR, not so much in the content
of criminal law norms as in the age of sexual ma-
jority.

3. The criminal legislation of foreign coun-
tries as a whole has adopted the recommenda-
tions of international legal documents in force



YPOBHE TePMHHAM « CHOIIEHHE >, UMEIOIero pas-
AMYHbIE pOPMBI M IIPOSIBACHHSL.

2. YroAoBHOE 3aKOHOAATEABCTBO CTpPaH
Espompl u A3um CymiecTBeHHO OTAMYAeTCS OT
YTOAOBHOTO 3aKOHOAATEABCTBA TOCYAAPCTB, 00-
pasosasmuxcs mocae pacrmapa CCCP, He cToabko
COAEPXKAaHUEM YTOAOBHO-IIPABOBBIX HOPM, CKOAB-
KO BO3PACTOM ITOAOBOTO COBEPIICHHOACTHSL.

3. YroAOBHOE 3aKOHOAATEABCTBO 3apy0OesK-
HBIX CTPAH B 1]eAOM BOCIIPHHSIAO PeKOMEHAAIIU
MEXAYHAPOAHO-TIPAaBOBBIX ~ AOKYMEHTOB, AeM-
CTBYIOIIUX B cpepe 0becredeH s peryAupOBaHIs
IIOAOBBIX CHOIIEHHII C AUI]OM, He AOCTHIIINM II0-
AOBO¥ cOBepIIeHHOAeTHs. BMecTe ¢ TeM caeayer
IIPU3HATH, YTO CaM CIIOCOO peraaMeHTaIMu o01me-
CTBEHHO OIIACHBIX AESIHHM, IPUIHHSIONIUX BPeA
IIOAOBOH HENPUKOCHOBEHHOCTH AMYHOCTH, CY-
IeCTBEHHO 3aBUCUT OT MOPAABHBIX, KYABTYPHBIX,
HCTOPUYECKUX ($aKTOpOB (OPMHUPOBAHHUS YTO-
AOBHOTO 3aKOHOAQT@AbCTBA B IIEAOM, UTO Tpebyer
AOIIOAHHUTEABHOTO U 60Aee TAyOOKOTrO U3ydeHMsI.

@tiin;e juridice// Legal Sciences, nr. 12/ 2020, ISSN 1857-0976)

in the field of ensuring the regulation of sexual
intercourse with the person who has not reached
the age of majority. At the same time, it should
be recognized that the very method of regulating
socially dangerous acts that harm the sexual in-
violability of the individual significantly depends
on the moral, cultural, historical factors of the for-
mation of criminal legislation as a whole, which
requires additional and deeper study.
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