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ARGUMENT

Paci sunt maxime contraria, vis et enjuria

Publicatia periodica stiintifico-teoreticd si informational-practica ,,Studii Juridice Univer-
sitare“ fondatd de Institutul Cercetéri in Domeniul Protectiei Drepturilor Omului (ICDPDO)
si Faculatea Drept a Universitatii Libere Internationale din Moldova are drept scop publicarea
unor lucrari de valoare, ce reflectd rezultatele cercetarilor curente in care sunt antrenati cola-
boratori a Institutului, reprezentanti ale institutiilor din Republica Moldova si alte state.

Revista ese structuratd pe sectii ce reflectd probleme actuale ale diverselor domenii,
dupa cum urmeaza: Drept International, Drept Public, Drept Privat si Stiinte Penale. Revista
continue sa promoveze elementul novator implementat in numerele precedente — in cadrul
sectiilor respective sunt admisi doctoranzi, criteriul fiind finalizarea studiilor de doctorat si
definitivarea tezei, inclusiv inceperea procedurii de sustinere a acesteia. Exceptia in cauzi
vine s confirme nivelul inalt de cercetare al doctoranzilor. In egald masura aceastd reguld
este aplicatd si expertilor, studiile carora prezintd interes, in special pentru practicieni.

Promovénd ideea sustinerii tinerilor cercetatori stiintifici, revista contine o rubrica
speciala Tribuna doctorandului, in cadrul careia acestea au posibilitate si-si publice rezul-
tatele cercetdrilor, lucrérile fiind recenzate de experti in domeniu.

Un alt element novatoriu pentru revistd este introducerea rubricii Tribuna expertului,
care are ca obiectiv familiarizarea cu diverse aspecte teoretico-practice, in special prin prisma
procesului de ajustare a ordinii juridice autohtone la standardele si valorile internationale
in general, si europene in special.

Rubrica In Memoriam este dedicata patriarhului Teoriei generale a statului si dreptului
din Republica Moldova — dlui Gheorghe GUZUN, profesorul ce a activat la facultate din
primele zile ale infiintarii acesteia si pana la ultima sa rasuflare — octombrie 2003.

Una din rubricile traditionale este prezentarea noilor lucrari stiintifice aparute in peri-
oada respectiva. Prezentul numar este dedicat monografiei ,Conceptul infractiunii militare
in dreptul penal®, autor Xenofon Ulianovschi, doctor in drept, conferentiar universitar.

Revista vine si-n continuare sa confirme inalta apreciere datd de Consiliul Suprem
pentru Stiintd si Dezvoltare Tehnologicd, fiind acreditata la categoria C, eveniment ce a fost
apreciat destul de inalt atat de expertii din tard, cat si de partenerii din strainatate.

Atentiondm ci materialele publicate sunt plasate si pe site-ul revistei, fapt ce contribuie
la sporirea calitdti lucrarilor prezentate.

Speram cd aceastd practica ulterior va duce la promovarea imaginii stiintei juridice autohtone
in diverse state europene, iar revista ,,Studii Juridice Universitare®va ramane si in continuare
un promotor real al valorilor stiintifice si al traditiilor educationale juridice europene.

Conf. univ., dr. Vitalie GAMURARI
Redactor-sef
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APPLICABILITE DE LA JUSTICE TRANSITIONNELLE
DANS LES SOCIETES POST-CONFLICTUELS PAR LA
LUMIERE DU «SYNDROME BALKANIC» (PARTIE II)

GAMURARI Vitalie, docteur es droit, maitre de conférence, ULIM

La présente étude propose une analyse du processus de la mise en rwuvre de la justice transi-
tionnelle dans une zone qui a été fortement affecté par une série de conflits armés au caractére
international et non international, a la fin du XXe siécle — lex-Yougoslavie. Les effets de ce
conflit « Balkans » sont assez difficiles — la carte politique de lex-Yougoslavie a été essentiellement
révisée, mais le rétablissement de la confiance entre les « nouveaux voisins » sera prolongé.
Cette étude représente un intérét méme pour la République de Moldavie, une société qui, aprés
leffondrement de lex-URSS, sest confrontée avec le déclenchement d’un conflits armés, moins
sanglant que celui dans les Balkans, mais qui a également divisé la société en les nostalgiques
de lancien régime et ceux qui désirent implémenter des vraies valeurs démocratiques euro-
péennes, y compris 'intégration européenne.

Mots-clés: justice transitionnelle, conflit armé, ex-Yugoslavie, tribunal, crimes de guerre.

APLICABILITATEA JUSTITIEI TRANZITIONALE iN SOCIETATILE POST CONFLICTUALE PRIN
PRISMA ,,SINDROMULUI BALCANIC® (PARTEA II)

Studiul in cauzad isi propune o analizd a procesului de punere in aplicare a justitiei tranzitionale
intr-o zond care a fost puternic afectatd de o serie de conflicte armate cu caracter internati-
onal si non-international la finele secolului XX — fosta Yugoslavie. Efectele acestui conflict
»balcanic” sunt destul de dure — a fost esential ,revizutd” harta politicd a fostei Yugoslavii,
iar restabilirea increderii intre ,noii vecini” va fi de lungd duratd.

Studiul in cauzd prezintd interes si pentru Republica Moldova, societate care dupd destrdma-
rea fostei URSS, s-a ciocnit cu declansarea unui conflict armat, desi mai putin sdngeros ca
cel din Balcani, dar in egald mdsurd a divizat societatea in cei nostalgici pentru fostul regim
si cei ce doresc implimentarea adevdratelor valori democratice europene, inclusiv integrarea
europeand.

Cuvinte-cheie: justitie tranzitionald, conflict armat, ex-Yugoslavia, tribunal, crime de rdzboi.

La différenciation du droit applicable aux forces rebelles et aux gro-

upes criminels dans le cadre des conflits armés dans le concept de la

justice transitionnelle

On peut admettre que de certains groupes criminels organisés peuvent étre
considérés comme des groupes armés organisés, ils peuvent étre responsables de la
criminalité internationale. En conséquence, méme si les propositions relatives a la
création d’un tribunal international pour juger les affaires de terrorisme et de trafic




de drogue ont échoué, les actions de ces groupes peuvent révéler le droit pénal in-
ternational, en particulier le Statut de Rome.

A la premiére vue, des actes tels comme le terrorisme, le crime organisé ou les
activités des groupes organisés ne constituent pas généralement le crime de génocide
au sens de l'article 6 du Statut de Rome, car ils ne sont pas commis dans I’intention
de «génocide » a «détruire en tout ou en partie, un groupe national, ethnique, racial
ou religieux ».! Dans de certaines régions, comme par exemple la forét amazonienne,
les groupes criminels impliqués dans toutes sortes de trafic illicite peuvent d’une
facon délibérative exterminer des groupes formés d’Indiens qui avaient défendu leur
territoire contre les intrus.

Pour I'application de I'ar.7.1 du Statut de Rome le crime contre ’humanité signifie
«l’un des actes mentionné ci-apres lorsqu’il est commis dans une attaque généralisée
ou systématique lancée contre une population civile». Les documents cités compennent
des crimes qui sont commis meme par des organisations criminelles comme: meurtre,
extermination, soumission a l’esclavage, privation de la liberté physique, torture, viol,
etc. Le Statut de Rome définit la « soumission a I'esclavage » comme «I’acte d’exercer
contre une personne un ou un ensemble des attributs liés aux droits de propriété, y
compris dans le cadre du trafic des étres humains, en particulier des femmes et des
enfants».? UArticle 7.2 dispose «par l'attaque dirigée contre une population civile
on comprend le comportement qui consiste a commettre de plusieurs actes visés au
paragraphe 1, contre toute population civile, dans I'application ou en faveur de la
politique d’un Etat ou d’une organisation ayant pour but une telle attaque ».

Cette disposition stipule que les crimes contre ’humanité peuvent étre com-
mis par des entités non étatiques.’ Dans le méme temps, ce que nous entendons
par «organisation» au sens de l'art.7.2 est discutable. Il y a une tendance a ne pas
utiliser dans ce cas le critére applicable «aux groupes armés organisés», mais en
fixer d’autres, tels comme le pouvoir de la force comparables a ceux des institutions
étatiques.* Méme si cette disposition complexe ne peut étre analysée en détail dans
notre cas, il est évident que les groupes du crime organisé ne satisfont généralement
pas une telle condition.

1 Pour une étude plus profonde de voir: Kai Ambos. What does ‘intent to destroy’ in genocide
mean? International Review of the Red Cross. Vol.91. Nr.876. December 2009, pp.833-858
http://www.icrc.org/eng/assets/files/other/irrc-876-ambos.pdf (consultat la 13.09.2012).

2 Le Statut de Rome, art.7.2¢).

3 Voir également: Tribunal pénal international pour lex-Yougoslavie (TPIY), Le Procureur c.
Tadi¢, Arret relatif a I'appel de la Défense concernant lexception préjudicielle d'incompétence
(chambre d’appel), aff aire n° IT-94-1-AR/, 2 octobre 1995, para.654-655 http://www.icty.
org/x/cases/tadic/acdec/fr/51002]JN3.htm (consulté le 16.09.2012).

4 Pierre Hauck et Sven Peterke. Le crime organisé et la violence en bande organisée dans le
droit national et international. Revue Internationale de la Croix-Rouge. Volume 92. Sélection
frangaise 2010, p.250. http://www.icrc.org/fre/assets/files/publications/icrc-001-4054.pdf (citat
la 03.09.2012).
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A base de I'art.8.2.f) du Statut de Rome sont également considérées les crimes
de guerre et autres violations graves des lois et des coutumes de guerre, applicables
dans le cadre des conflits armés non internationaux, des conflits armés qui opposent
d’une fagon étendue, sur le territoire d’un Etat, les autorités gouvernementales de cet
Etat et des groupes armes organisés ou des groupes armés organisés entre eux.

Ainsi dong, le droit pénal international peut étre appliqué dans des circonstances
exceptionnelles, aux actes commis par des groupes criminels organisés qui peuvent
étre poursuivis comme des crimes par la CPI ou d’autres tribunaux internationaux
ou nationaux. Il est intéressant de noter quaujourd’hui on connait plus de formes
qui permettent I'entrée de la criminalité organisée dans le cadre du droit pénal
international. Immédiatement apres le déclenchement des conflits dans I'ex-Yougos-
lavie dans les années 1990, grace au fait que la compétence du TPIY a été établie, la
communauté internationale a pris des mesures pour restaurer et étendre l'autorité
judiciaire internationale dans les pays en transition. Ainsi, par exemple, la Cour
de Bosnie-Herzégovine a été créée en 2002, qui a le pouvoir général pour juger les
crimes de guerre, mais également le crime organisé. En effet, la violence des gangs
organisés ou d’autres actions des groupe organisées déterminent une responsabilité
pénale individuelle par 'application du droit national, mais cette responsabilité est
essentiellement déclenchés par le droit pénal international.

Dans le cadre du « droit pénal international par une nouvelle génération », la
lutte contre le crime organisé est détenue a parité par I’établissement d’une autorité
judiciaire dotée des pouvoirs au niveau national par le respect des conditions préa-
lables a toute accusation de la violence en bandes organisées ou des comportements
criminels qui releve du droit pénal international. A la meme fois, il faut également
tenir compte du cadre réglementaire établi par le droit international humanitaire et
le cadre réglementaire qui assure la sauvegarde des droits de ’homme.

Faire fage au crime organisé et a la violence dans les bandes représente une
provocation du point de vue théorique et pratique, parce que ce sont des fénomenes,
des questions extrémement complexes et dynamiques. Bien que le législateur national
réagit différemment selon les caractéristiques quon a définies, la lutte contre le crime
organisé, les bandes et la violence des bandes organisées fait de plus en plus 'objet
d’une réglementation internatonale qui prend la dimension transnationale du crime
organisé et vient de confirmer la volonté des Etats de coopérer plus efficacement et
d’harmoniser les législations nationales. Un cadre international complexe a été établi
qui malheureusement n’est pas encore universellement reconnu et n’est pas mis en
muvre. En réalité, le recour a la force en vertu du droit international ne peut avoir
lieu que dans le cas dans lequel les actes criminels peuvent etre imputables a un Etat.
Dans des circonstances exceptionnelles, cependant, le crime organisé et la violence
dans des bandes organisées peuvent entrer dans le champ de 'application du droit
international humanitaire et du droit pénal international. Mais ces situations sont
conditionnées par le fait que les groupes criminels sont devenus des organisations
qui ont le pouvoir ou des structures similaires aux Etats.
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Avant d’accepter que des groupes criminels pourraient étre considérés comme
des groupes armés organisés, ceux-ci pourraient étre soumis a la responsabilité
pour les crimes internationaux. Par conséquence, méme si les propositions relatives
a la création d’un tribunal pour juger les affaires qui consernent le terrorisme et le
trafic de drogue au moment n’ont pas réussi,” les actes commis par ces groupes peu-
vent relever du droit pénal international, en particulier les dispositions du Statut de
Rome (1998).¢ Cependant, le meme approche se heurte principalement d’un «long»
dialogue sur la démarcation de démarcation entre le droit pénal international et le
droit pénal international.

Partant du fait que, traditionnellement, quand il s’agit du droit pénal internqti-
onal, on compred habutellement le terme «droit pénal comparé », alors que le droit
pénal international reflete en grande partie I’évolution et la codification le domaine
de la responsabilité dans le droit humanitaire internationale. Or, tout ce processus
doit etre envisagé dans son integrité — a partir de la reconnaissance du caractére
coutumier / impératif des «régles et coutumes de la guerre» dans leur formule de
codage «violations graves des Conventions de Genéve » et enfin «crimes de guerre »
le terme universellement accepté aujourd’hui.” Dans ce cas, en référence aux effets
que la pratique juridique a eu et meme en a dans les Balkans, nous prenons le risque
de supposer que, avant les années 80 du XXe siecle, le terme « crimes de guerre »
était accepté au niveau d’ une doctrine puis la jurisprudence du Tribunal pénal in-
ternational pour I'ex-Yougoslavie I’a confirmé meme du point de vue de la pratique
judiciaire. Méme si le précédent judiciaire n'est pas reconnu comme une source de
droit pénal, y compris du droit pénal international, la réalité semble étre un peu
différente. Sous 'influence de la common law, la pratique juridique, y compris en
droit pénal international, a un rdle de plus en plus important.

Il ny a pas quelque chose de nouveau si nous déterminons que la jurisprudence
du Tribunal de Nuremberg a influencé le proces de la codification du droit pénal
international, ce qui a été confirmé meme par la résolution no. 95 (1946) adoptée
par ’Assemblée générale des Nations Unies. Cette résolution a reconu les principes
du droit pénal international déclarés par le Tribunal de Nuremberg. Par la suite, en
dépit de la «guerre froide » a «gelé» I'evolution de I'institution de la responsabilité de
Iinstitution dans le droit international humanitaire, cependant, la derniére décennie
du XXe siecle a permis sa renaissance. Avec regret, mais nous devons reconnaitre
que cette renaissance a été assurée par le déclenchement des crise majeure avec des
effets désastreux tels que I'effondrement de 'URSS et de la Yougoslavie, le dernier
cas est caractérisée par une série de conflits armés sanglants.

5 Voir les discussions sur la création d’un tribunal pour juger les affaires de terrorisme: Mondial:
Pour revendiquer la création d’un tribunal international contre le terrorisme http://www.
wluml.org/fr/node/1708 (consulté le 16.03.2013).

6 Voir: art.8.

7 Voir: Gamurari V., Barbdneagra A. Crimele de razboi. Chisindu: Reclama SA. 2008. — 500

p.
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Les solutions par rapport aux personnes déplacées a lintérieur dans

la vision de la justice transitionnelle

Les conflits déclenchés sur le territoire de I'ex-Yougoslavie ont abordé une autre
question importante — la situation dans laquelle se trouvent les personnes déplacées,
dont le statut jusque-la était moins abordés au niveau international. Ce probléme est
particuliérement caractéristique aux pays confrontés a des conflits ethniques, com-
me par exemple celui de I'ex-Yougoslavie et dans le Caucase (Karabakh, Abkhazie,
Ossétie), mais elle n’évite ni les pays qui connaissent des conflits politiques, tel com-
me le cas de la République de la Moldavie. Les personnes déplacées a 'interieur en
absence d’une réglementation au niveau national et international sont défavorisées,
il est meme étrange que cela puisse paraitre, en ce qui concerne les réfugiés, dont le
statut est régi par la Convention de Geneve de 1951.

Rappelons que la maltraitance envers des personnes déplacées a I'intérieur du
pays ont longtemps été des priorités pour les grandes puissances du Conseil de
sécurité des Nations unies. A présent, selon des calculs il existe plus de 27 millions
de personnes déplacées a 'intérieur, dépassant le nombre de réfugiés officiellement
reconnus.® Les situations au Darfour, le Soudan et la République démocratique du
Congo ont montré récemment que l'extréme vulnérabilité des civils ne conduit
pas automatiquement a une intervention en leur faveur. Rappelez-vous juste que
cela se réfere aux premieres années apres la fin de la « guerre froide ». En Irak, le
gouvernement de Saddam Hussein a été armé et aidé notamment par les Etats-Unis
et la Grande-Bretagne au cours des années 80 du XX siécle, en dépit de plusieurs
rapports crédibles qui concernent le déplacement systématique des minorités tel
comme l'exemple des Kurdes du nord du pays.

Meéme la répression brutale des révoltes chiites et kurdes au mois de mars 1991
n’a pas provoqué au début la réaction en faveur des populations civiles menacées. En
Bosnie, les plus graves nettoyages ethniques, a 'exception de Srebrenica, ont eu lieu
dans la période entre avril et juillet 1992. En dépit de 'expérience du conflit armé
en Croatie et la présence des casques bleus a Sarajevo, les multiples informations
concernat les exactions des paramilitaires serbes, des appels du CICR du UNHCR, le
Conseil de sécurité n’a pas réagi. De méme, au Rwanda, les membres du Conseil de
sécurité ont ignoré les avertissements sur la planification d’un génocide. Au moment
du déclanchement des massacres, en avril 1994, le nombre des casques bleus situés a
Kigali a été réduit de maniére significative, et leur mandat a subi des changments.’
Enfin, en 1998, pendant la premiére année du conflit ouvert au Kosovo, les chefs
des gouvernements des Etats de la occiidentale espérait aux négociations avec le
gouvernement de Belgrade. De la jusquen mars 1999 les refugiés albanais ont été

8 Internal Displacement: Global Overview of Trends and Developments in 2010 (March
2011) http://www.internal-displacement.org/publications/global-overview-2010 (consulté le
15.03.2013).

9 Voir la Résolution du Conseil de Sécurité de 'ONU nr.912 du 21.04.1994 http://www.un.org/
french/documents/view_doc.asp?symbol=S/RES/912(1994) (consulté le 22.03.2013).
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encouragés a retourner dans leurs villages détruits, ou au moins rester dans le pays.
En mars 1999 lentrée de 'OTAN dans le conflit a provoqué le retrait brutal des
observateurs de la part de ’'OSCE, dont la mission consistait a surveiller le procés
du cessez- du -feu signé en Octobre 1998 et en assurer a la population civile. En
conséquence, des centaines de milliers des personnes déplacées a I'interieur avaient
été abandonnés.'

Il est a noter que dans le cas de I'ex-Yougoslavie, juste comme dans le cas de
I'Irak et le Rwanda, le probléme des personnes déplacées a I'inerieur devient l'objet
des négociations diplomatiques, entre temps les Etats voisins ont été contraints de
fermer leurs frontiéres devant un exode massif des refugiés. En Juillet 1992, la Cro-
atie a fermé ses frontiéres aux réfugiés bosniaques, provoquant un dialogue sur ce
sujet en Europe."!

Dans le cadre de certaines importantes conférences sur le conflit en Yougosla-
vie en 1992, Linda Chalker, s'exprimant au nom de I’Union européenne, a déclaré
quelle considérait que la meilleure facon de minimiser le probleme de la migration
est d’essayer d’arréter I'exode des personnes déplacées, en fournissant une assis-
tance suffisante qui leur permettrait de leur assurer la sécurité sur le territoire de
'ex-Yougoslavie."

Dans ce cas, I'aide humanitaire est clairement congu comme un moyen de la
politique migratoire. Ainsi, en automne de 1992, I'idée des zones de sécurité huma-
nitaire en Bosnie a été invoquée comme la solution possible pour les prisonniers de
Bosnie, libérés des camps serbes, pour lesquels le CICR n’avait pas trouvé les pays
a les recevoir.”* Quelques mois plus tard, au printemps de 1993, 'offensive serbe en
Bosnie orientale a placé la communauté internationale devant deux dilemmes — la
ville assiégée Srebrenica ne pouvait plus résister. Il falait décider — soit & intervenir,
soit a accepter I’évacuation totale et ainsi abandonner les efforts diplomatiques de
M. Vance et Owen. Par conséquent, Srebrenica a été déclarée « zone humanitaire
stire ». De cette fagon, il est clair que, en 1991 et 1992, le démarrage d’une assistance
humanitaire in situ avait comme l'objectif la limitation de I'exode ou I’évacuation
des civils.

10 Voir: Roberta Cohen and David A. Korn. Failing the internally displaced. In: Forced Migration
Review. Learning from Kosovo, nr.5, Aotit 1999, p.11-13 http://www.fmreview.org/FMRpdfs/
FMRO5/fmr5full. pdf (consulté le 20.03.2013).

11 Voir: A Comprehensive Reponse to the Humanitarian Crisis in the former Yugoslavia. UN-
HCR Report, 24 July 1992, HCR/IMFY/1992/2 http://www.refworld.org/cgi-bin/texis/vtx/r
wmain?page=country&category=&publisher=&type=LEGALPOLICY &coi=HRV &rid=&do
cid=438ec8aa2&skip=0 (consulté le 22.03.2013).

12 Cécile Dubernet. Quand lespace humanitaire devient une zone de guerre : personnes déplacées
et peurs sécuritaires. Recueil Alexandries, Collections Esquisses, janvier 2006 http://www.
reseau-terra.eu/article346.html (consulté le 23.03.2013).

13 Les données sont tirées de la pratique acquise, au fil des années, par lauteur comme expert
du Comité international de la Croix-Rouge.
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Il fallait donner une réponse a la question « sous quelle forme que ce processus
soit mis en place». Offrir de nouvelles formes de sécurité dans certains pays con-
flagrants des conflits armés était donc une réponse imaginée des pays occidentaux,
comme un impasse diplomatique contre les nettoyages ethnique en Bosnie. Cette
protection internationale a été offerte au lieu d’une hospitalité inexistante. Elle a été
congu avant tout comme une stratégie par I'intrermediaire duquelle on devrait limiter
les souffrances, qui a son tour pouvait mener inévitablement a limiter la fuite. Cette
approche, quand l'aspect humanitaire sert des objectifs de sécurité et de stabilité,
entre-temps avait des conséquences imprévisibles, souvent dramatiques.

La premére conséquence de I'aspect humanitaire de l'ordre de la sécurité est le
fait que la protection internationale ne se rapporte pas en grande partie aux per-
sonnes, mais aux certains endroits, aux zones tampons, aux frontiéres menacée. Les
délais couramment utilisés dans le cadre de la politique respective sont les suivants:
espaces humanitaires, zones de sécurité, voies de sécurité, zones d’air exclusifs, en
se concentrant sur les zones ol le niveau de risque doit étre réduit ou controlé. Les
forces de protection des Nations Unies (FORPRONU) ont été créées a l'origine pour
maintenir l'ordre dans des régions de l'est de la Croatie. Ultérieurement en Bosnie,
les zones de sécurité ont été bien définies en fonction de leur valeur stratégique.
Limportance des négociations de 'ordre géopolitique sont en contraste avec 'absence
des débats sur la protection des personnes impliquées. Il en résulte le résultat — les
routes et les convois ont été mieux protégés que les victimes du conflit.

Le second aspect de ces zones protégées est le manque de la liberté de la cir-
culation. En Bosnie, malgré le fait que Srebrenica fut déclarée la zone de sécurité,
toute évacuation a été stopée, en dépit du fait que le petit endroit étouffait d'un
grand nombre des réfugiés des localités voisines. Elle se transformait en un vaste
camp assiégé, entiérement dépendant de l'aide internationale. Des couloirs hu-
manitaires, comme celui organisé dans le cas de Sarajevo avaient des autres buts
que la livraison de la nourriture, a 'exception de la possibilité des évacuations, a
l'exception de quelques cas médicaux. En résumé, la création des zones de sécurité
permet de grouper les civils et de limiter leur chance de quitter les zones de conflit
comme par exemple de demander l’asile a I’étranger ou dans leur propre pays. La
forme sous laquelle les gouvernements occidentaux insistaient sur le droit de rester
et de sopposer a I’épuration ethnique ne doit pas masquer le fait que les personnes
déplacées mavaient pas le choix et devaient rester en place dans des circonstances
trés dangereuses.

Le troisieme aspect vient de completer les deux premiers. Lobjectif de I’action
internationale est d’arréter I'exode, le contréle des déplacements de population a com-
me la priorité la sécurité des personnes. Pas une seule fois les troupes de 'ONU ont
été contraints de coopérer avec les dirigeants de ces populations, sans tenir compte
de leur attitude envers les droits de ’homme. Ainsi, les militaires, parlementaire,

14 Cécile Dubernet, op. cit.
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les traficants, etc. étaient légitimes par leur statut d’intermédiaires entre les civils et
les casques bleus des ONG humanitaires.

En conséquence, les zones de sécurité sont rapidement transformées en centres
de contrebande, de crimes et de persécution des personnes qui ont des opinions
différentes de celles promues par les leaders respectifs. Cette violence interne a été
aggravée par les attaques de l'extérieur. Lattaque sur la localité Srebrenica en Bos-
nie en 1995, n’a pas été arrétée par les casques bleus y stationnés. Plusieurs milliers
d’hommes bosniaques ont été séparés de leur famille a I'intérieur de la base de la
FORPRONU a Potocari avant d’étre exécuté. En outre, juste Tadeusz Mazowiecki,
le représentant de ’'ONU pour les droits de ’homme en Bosnie a démissionné apres
ce massacre.

Les événements en Bosnie, plus exactement dans l'ex-Yougoslavie, a coté des
tragédies des autres régions sousmentionnées telles comme le Darfour, Rwanda,
Congo etc ont influencé 'ONU et ont contribué a la création des principes direc-
teurs des Nations Unies relatifs au déplacement interne, publiés en fevrier 1998."
A Tabsence du caractére d’un accord international ces principes ont juste la tache
d’encourager les Etats, les forces militaires et les autres participants a respecter les
regles humanitaires harmonisées.

Le conflit au Kosovo est venu comme un défi pour le nouveau guide. En 1998
et au début de 1999 les mécanismes de protection ne fut pas mis. Les souffrances
des personnes déplacées avaient été minimisées alors que la communauté internati-
onale cherchait un reglement négocié avec le gouvernement de Slobodan Milosevic.
Avec I’entrée en conflit avec 'OTAN, la question de la persécution des personnes a
Uintérieur a été rendue publiquement, en particulier dans le cadre des conférences de
la presse quotidienne. Egalement le retrait des terrains des observateurs de 'OSCE
et de toutes les agences humanitaires n'ont pas permis la protection des civils de
la persécution de la part des paramilitaires. Ce conflit a fait un vrai désordre, non
seulement parmi les réfugiés cloutés I’Albanie et la Macédoine, mais aussi parmi des
centaines de milliers des personnes qui sont restés dans les limites des frontiéres
du pays. D’autre part, le placement des forces internationales autour de PArmée de
libération du Kosovo a menacé des civils de 'origine serbes. La victoire des alliés
a entrainé le nettoyage ethnique massif des Serbes organisé par des paramilitaires
albanais. De ce fait, le conflit au Kosovo a mis en évidence les limites du systeme de
protection des personnes déplacées mis en place par les Nations Unies.

Le probleme des personnes déplacées a I'iterieur ne peut étre étudié sans exa-
miner la question de la migration forcée. La plupart des experts reconnaissent les
conséquences humaines dramatiques de la fermeture des frontieres par les pays vo-
isins. En se référant a 'ex-Yougoslavie, cela refléte la position des Etats occidentaux.
Dans ce cas-ci, nous pensons que la situation des personnes déplacées était payée par

15 Principes directeurs relatifs au déplacement de personnes a l'intérieur de leur propre pays
http://www.law.georgetown.edu/idp/french/GPFrench.pdf (consulté le 27.03.2013).
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I'intervention politique, dont l'objectif était de maintenir les civils dans leur propre
pays a cette période compris par les flammes de la guerre. Dans de telles circon-
stances cette Polirem ressemble plus a des pertes réelles de prisonniers. En réalité,
les victimes du nettoyage ethnique en Bosnie n'ont pas bénéficié du droit de rester,
telle comme ils étaient revendiqués, mais ils ont été contraints de rester.

Conclusion

A la suite de I’étude effectuée on peut constater que la situation post-conflit dans
les Balkans a augmenté I'intérét pour la mise en muvre de la justice transitionnelle.
Cependant, il semble naturel que ce processus prend du temps et refléte les aspirations
des futures générations pour établir un climat de la confiance mutuelle. Le syndro-
me des Balkans fera écho longtemps pour les sociétés européennes qui croyaient
naivement que la catastrophe de la Seconde Guerre mondiale ne sera jamais répétée,
et les crimes de ce genre commis pendant cette période sont inimaginables dans la
vision d’une société qui a évaluée pendant des siécles et qui a atteint un niveau du
développement élevé. Mais, malheureusement, la réalité est d’une nature différente.
Personne ne pouvait imaginer en 1984, lorsque les Jeux olympiques ont eu lieu a
Sarajevo, que C’est seulement dans moins de 10 ans, cette belle ville se transformerait
en ruines, et ses rues peuvent étre confondues avec celles des villes européennes
pendant la période de la Seconde guerre mondiale. Méme si I'infrastructure peut
étre restaurée, la mémoire de la société en passant par ce conflit restera affectée
pendant une longue période. Les Allemands ont eu besoin plus de 20 ans de se
réconcilier moralement avec ses anciens ennemis, mais les hommages rendus par
I'ancien kanceldria allemand Villi Brand devant le monument aux victimes du ghet-
to de Varsovie ont eu des réactions controverses dans la société allemande. Voici
juste un exemple. La génération des années 80 du XXe siecle garde bien a l'esprit
la fameuse équipe nationale de basket de I'Yougoslavie et ses légendes — le croate
Drajen Petrovic et le serbe Vlade Divac, qui, ensemble, faisaient des merveilles sur
le terrain. Eclatement sanglant de la Yougoslavie et le conflit en 1991 entre la Serbie
et la Croatie ont fait les anciens amis deviennent des ennemis sans aucune chance
de parvenir a un accord, notamment en raison du déces en 1992 du croate Drajen
Petrovic. Les sportifs, desquels tout le pays était fier, un instant sont devenus otages
des politiques nationalistes de leurs Etats.

Lachévement de la phase active du conflit des Balkans avec I'implication di-
recte des forces de 'OTAN, a permis la mise en place des mécanismes de la justice
transitionnelle, dont les effets sousmensionnés, malheureusement, seront observés
plus tard. Dans le cadre de ce processus, il est devenu possible que les méres, les
soeurs, les épouses apprennent le destin des enfants, des fréres, des maris, méme si
dans de nombreux cas, ils étaient morts. Les spécialistes du CICR ont mentionné
pas seulement une fois qu’il y des sociétés qui ne veulent pas promouvoir les normes
qui prévoient des regles de deuil et des certaines traditions religieuses.
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La création des commissions pour la Vérité, des Commissions d’enquéte, apporter
des excuses publiquement etc. ont comme objectif d’informer la société, de réviser
(dans un sens correct) ’histoire et d’apprécier d’un mode les événement du passé. A
cet égard, un role particulier est accordé a la Commission de Conciliation, comme
le temps passe par le sentiment et le désir de se venger, et les parties dans de telles
circonstances deviennent disponibles pour démarrer le processus des négociations
afin de trouver un dénominateur commun.

Létude de la pratique des Etats de la composition de 'ex-Yugoslavie représente
un inéret disscutable pour les sociétés post-conflits, méme pour la République de
Moldavie. En dépit du fait que les situations de I'ex-Yugoslavie et celles de la Répu-
blique de Moldavie sont substantiellement différentes, le conte tenu de la nature et
I'ampleur des conflits et I'implication massive dans le premier cas de la communauté
internationale, mais certains clauses, méthodes et moyens peuvent étre appliquées
par analogie. Cest surtout il s’agit des réformes entreprises dans des divers domaines,
y compris dans le systéme judiciaire, éducatif et informationnel.
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MEXAYHAPOAHO-NMPABOBbIE U MOJINTUHECKUE
BOMPOCHI CO3AAHUNA N OYHKLUMNOHNUPOBAHUA
30HblI CBOBOAHOW TOPIOBJIN B OTHOLUEHUAX
YKPAUHbI U POCCUNCKON OEAEPALINA

Anekcanpp Buktoposuy 3AJOPOXHbIN
Mpodeccop, 3aBeaytoLLmil Kadeapoit MexayHapOAHOTO NPaBa MHCTUTYTA MeXAYHAPOAHDIX OTHOLLEHNIA
Kuesckoro HauuoHanbHoro yHuepcuteta um. T.I. LLleBueHko

B cmamuve paccmomperivi mexcoyHapoOHO-NPABosble B0NPOCHL COI0AHUS U PYHKUUOHUPOBAHUS
3CT CHI cocmosinuio Ha xoney, 2012 20da. IIpoananuzuposana npakmuka npumeHeHus
npedvidyuux 002080po6 — 1993 u 1994 20008, a maxksice NPOAHATUIUPOBAHDL NOTONCUMETTbHDLE
u kpumuueckue nonoxerus Coenawenus 2012 200a.

Kntouesvie cnosa: mopzosvie ozparutenus, mapugule 02panuueruss, CAHKUuU, coenauieHue
0 30He c60000HOIL Mopeosu

B cmammi pozensinymi miscHapoOHO-npasosi numanHs cmeopenns i pynxuionysanns 3BT
CHJ] cmatnom Ha kineup 2012 poky. IIpoananizosana npakmuxa 3actmocy8anHs nonepeoHix
200 — 1993 ma 1994 pokie, a maxox npoaHanizosaHi NO3UMuUGHI i KPUMUUHI NOOHEHHS
Ye00u 2012 poxy.

Kntouoei cnosa: mopeosi o6mesicerns, mapugHi oomesiceHHs, cankyii, y200a npo 30Hy 6invHoi
mopeieni

PROBLEMELE JURIDICE §I POLITICE INTERNATIONALE REFERITOARE LA CREAREA SI
FUNCTIONAREA ZONEI DE LIBER SCHIMB INTRE UCRAINA $1 FEDERATIA RUSA
Abstract. The article deals with international legal issues of creation and functioning of CIS FTA
by the end of 2012. Analyzed the practice of previous agreements — in 1993 and 1994, and
analyzed the positive and critical provisions of the Agreement of 2012.

Keywords: trade barriers, tariff restrictions, sanctions, agreement on free trade zone.

B teuenme 2010—2012 rr. Poccusa ocTaBanach BeAyLUMM BHEIIHETOPTOBBIM
napTHepoM YKpauHbl', a YKpauHa — OFHUM 13 OCHOBHBIX MapTHepoB PO (6-M 1o
obbpemaM ToBapoobopoTa o faHHbIM 3a 2010 rog):. OueBUIHO, YTO aKTUBU3ALVIS

1 Bnacopa-3axapyenko M.C. Crpareriyumii aHajis yMOB €KCIOPTHO-IMIIOPTHOI Jif/IbHOCTI
YKpainu Ha cBiTOBMX puHKax // Bionetenp MixnapogHoro Ho6eniBcbKoro eKOHOMiYHOTO
dbopymy. — Ne 1 (5). — Tom 2. — 2012. c. 47.

2 Kymux C. A, Cnaprax A. H., IOprenc V. I0. Oxonomuyeckue nnaTEpech U 3agadn Poccun
B CHIL — M.: VIactutryT coBpemenHoro passurusa. — 2010. c. 16.
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IIBYCTOPOHHMX OTHOIICHNI B 9TOM chepe MMeeT IJIs HALIeTO FOCYAapCTBa KIII0YeBOe
3HaveHue’.

OpHako, HeCMOTPSI Ha 3HAYMTEIbHBII POCT TOBAPOOOOPOTA MEXAY ABYMA
rocypmapcrsamu, KOTopbiit B 2011 rogy JOCTUT UCTOPUYIECKOTO MaKcuMyma — 50
Mipg. got. CIIA, sHauMTeIbHbBIE TPYAHOCTY B TOProBoii cdepe coxpanmmich. Kak
orMmevaeT B. MupoHeHko, ¢ usbpaHneM npe3nuneHTOM YKpauHbl B. SJHykoBuua u
KOHILeHTpauuei BaacTu B pykax IlapTum permoHoB CIOXUIUCH UCKIIOYUTENHHO
6/1aronpuATHBIE YCTIOBUA AJIsI BOCCTAHOB/ICHUSA U YCUJIEHVSI POCCUIICKOTO TIOTIUTH-
YECKOro BIMAHMUA B YKpaMHe, a TaKXKe [/ PasBUTUA TOPrOBOTO COTPYJHUYECTBA
MEXJY OBYMSA TOCyfapcTBaMim. V, TeM He MeHee, HUKAKUX pellnTeNbHbIX M3MEHEeHMIA
B POCCUIICKO-YKPaMHCKMX OTHOLIEHMAX He Ipou3ouuio. bonee Toro, Bo BTOpOIi Mo-
nosyHe 2011 rofa MoABMINCH SIBHBIE IPU3HAKY HOBOTO Kpuauca®.

Poccust He cobupanach OTKasbIBaThCA OT CBOEN TPaUIIMOHHOI IIPAKTUKY BBe-
JeHNA OTPAaHMYEHNUI B OTHOLUIEHMY TOBApOB, MMIOPTUPYEMbIX 13 YKpauHbl. Ham-
6oree SIPKUM NPUMEPOM CTajla TaK HasblBaeMasl «ChIpHas BOiHa» 2012 roga. 11
sauBapA 2012 roga [maBHbI rocyfapcTBeHHbIN caHnTapHbIi Bpad PO I. OHumenko
cllenas 3asBJ/IeHNMEe O HM3KOM KadeCTBe ChIpOB YKPAaMHCKOTo IpousBojcTsa. Ilo ero
MHEHNIO, IIPY ITPOM3BOJCTBE JAHHOTO BMJA IPOAYKIVM B YKpanHe 6€CKOHTPOIBHO
UCIIOTIb3YIOTCS PACTUTEIbHbIe KOMIIOHEHTBI, B YaCTHOCTH, IIaJIbMOBOE MacIo. 8 deB-
pansa Poccust opuuuanpHO 3ampeTnia UMIOPT C TPeX ChbIp3aBofoB Ykpaussl (UII
K® «IIpomereit» (Heprnrosckas obnacts), AO «[Tuparunckmit cerpsasop» 1 OO0
«Tagsaceip» (06a — IlonTaBckast 06/1acTb)) U3-3a HECOOTBETCTBUA UX MIPOLYKLIAU
Tpe6oBaHMAM TeXHIYECKOTO perylaMeHTa Ha MOJIOYHYIO IPOAYKIIMIO U MOIOKO P®.
27 deBpains 6e3 oOBACHEHNsI IPUYNMH 3aIPET HA IKCIIOPT Chipa B Poccuio 6b11 pac-
npoctpaded Ha bamranckmit u JIo3oBckmit cblp3aBofbl, 3aBOf KoMnauuu «bemnpb
IocTxa Ykparta» u XMeIbHULIKYIO MacIOChIpOasy”.

OTU COOBITUA CONMPOBOXKAAMUCH OCTPHIMIU 3aSABIEHNMAMU CO CTOPOHBI Ipefi-
craBuTeNell 06enx cTopoH. Tak, 10 ¢peBpais MUHUCTP MHOCTPAHHBIX fle/l YKpaUHBI
KoncranTus IpniieHKo 3asaBum: «YIUBIIO, MATKO TOBOPS, 3asBJIEHN € PYKOBOIMUTENA
Pocnorpe6Haa3opa OTHOCUTENTIBHO YKPaMHCKMX chIpoB. OT TOro, 4To chipa Oymer
MeHblIIe B POCCUIICKMX Mara3uHax, BpsJi M BBIUTPAIOT POCCUIICKME TTOTPeOUTeNN.
Hapetoch, MbI cyMeeM pelnTb 9Ty mpobinemy». B orBer ILOHMIIEHKO 3asIBWI, YTO
PeLII IPUOCTAaHOBUTD UCIIONHEHNE JOTOBOPEHHOCTEN! 10 «CBIPHOIT IIpo6TIeMe», Ho-

3 Cononinko K.C. Inrerpaniiina momituka Ykpainu: iHcTuTyuirini acnextn // BicHmk
JKnToMupchpKoro Aep>kaBHOrO TEXHONMOTIYHOTO yHiBepcuteTy. — Ne4 (54). — 2010. c. 300.

4 Muponenko B. YepHoMOpcKuit pervioH: 6e30I1acHOCTb ¥ POCCUIICKO-YKPAVHCKIE OTHOIIEHNSL.
Hoxnan B Ilentpe Kapnern B Mockse // Ilepconanbubiii caiit Bukropa MupoHeHKO
[SnexTpoHHBbI1 pecypc]. — Pexxum gocryma: http://www.mironenko.org/index.php?option=com_
content&task=view&id=151&Itemid=8. — 27.10.2011.

5 VYkpanHa He BBIIOTHAET «CHIPHbIE» IOTOBOpPeHHOCTH — Pocniorpebranzop // [logpobHOCcTN
[OnexTpoHHbit pecypc]. — Pexxum gocryma: http://podrobnosti.ua/economy/2012/07/24/848743.
html . — 24.07.2012.
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CTUTHYTBHIX 9 peBpass Ha eperoBopax ¢ MMHUCTPOM arpapHOI IOIUTUKY YKPalHBL
H. Ipucsoxkaiokom®.

JIvimb 26 arperis OC/Ie cepyy IIeperoBOpoB CaHNTapHast cry»k6a Poccun odmanbsHo
paspellnIa IIOCTaBKY ChIPa C TPeX YKPaMHCKIX 3aBOJJOB, KOTOPbIE ObUIN IIPOVHCIIEKTH -
POBaHbI POCCHIICKMMM IKCIiepTamMit. [IpofyKIys yKpanHCKIX 3aBOHOB «J[yOHOMOIOKO»,
«lagsacerp» n «IIpomeTeri» ocTamach 3a6/I0KMPOBAHHOI. 17 Mast GBIV CHATBI IIPETpajibl
OTHOCHTENIBHO VIMIIOPTa ChbIpa ¢ npennpystuit «[apsaceip» u «[IpomeTein»’.

B pesynbraTe yKasaHHbBIX OTPaHMYEHMI, YKpauHa TONBKO B IIEPBOJ IIOJIOBMHE
2012 ropa He gocunranach 46 MiH. gowt. CIIA (6pU10 OTTpy>keHO Ha 7,7 ThIC. TOHH
CbIpa MeHbIIle, YeM 3a aHaJIOTVYHBIIl ITepIof IpebIRyiero rofga). Kpome Toro, akc-
IOPT MOJIOYHOJN NPOAYKUMYU U3 YKpauHbl B iepsoM nonyroguu 2012 roga cokpa-
Tiwics Ha 78,9 miH. got. CIIA mnn Ha 29% 110 CpaBHEHUIO € TIePBBIM IIOTYTOfeM
2011 ropa. Kpome 3anpera Ha aKcopT cbipoB B Pocciio, 3T0 ObI/I0 BBI3SBAHO TaKXKe
yYMeHbILIEHNEM OTTPY30K CIMBOYHOTO Macya ¥ L[eTbHOMOIOYHOI IpogyKuuu. beiro
9KCIOPTUPOBAaHO Ha 20% MeHblIIe CyXOro MOJIOKa, Ha 56% MeHbIlle — ILIeIbHOMO-
JIOYHOV MPOJYKIMY, M @K Ha 81% MeHbIe CIMBOYHOTO Macya. O61nme motepu co-
craBwmm 78,9 miH. gowr. CIIAS,

4 oxTs16pst 2012 ropa ObIT BBeleH BpEMEHHBIIT 3aIIpeT Ha BBO3 B CTpaHbl Tamo-
>KEHHOTO COI03a MOJIOYHOI 1 MACHOM MPOAYKIMY BOCBMM YKPaMHCKMX IIPOM3BOJY-
Tenell. B mpegBapuTenbHOM OTYETE O MPOBEEHHOM B MIOJIE STOTO XK€ TOfla MHCIIEK-
TUPOBAaHUA YKPAMHCKUX NPEJIPUATUI IO MPOU3BOJCTBY IPOAYKLINN KUBOTHOTO
IPOMCXOXK/IEHM A, KOTOPOE U CTa/I0 IPUYMHOI J/Is1 BBEJEHNUA CAHKLIMIA, COfepKaTcs
CIMCKY HapyLIeHMII 110 HEeCKONbKUM YKPaMHCKMM IpefanpuatuaM. Kpome roro,
DepepanbHas cayx6a PO mo BeTepuHapHOMY 1 GUTOCAHUTAPHOMY Ha30py ¢ 15
OKTAI6ps1 BBe/Ia BpeMEHHbIE OTPAHMYCHNSI Ha IIOCTABKM ChIpa C YKPAWHCKOTO Mpefi-
npuATus «JyOHOMOIOKO»’.

Kpowme Toro, B Mmapte 2012 ropa mosiBUINUCH COOOLIEHMSI O TOM, YTO POCCUIICKIIE
IPOU3BOANTENN caxapa oOpaTuInch K EBpasuiickoil SKOHOMIYECKO KOMUCCUM C
IpoCbOOIT 3aMUTUTh UX OT AEMIMHIOBBIX IIOCTAaBOK M3 YKpauHbl. Peus nger 06
ONACHOCTM BBefieHMA Poccueil orpaHMYNTENTbHBIX MEp B OTHOLIEHMN Caxapa, IIo-
CTYHAIOIIETO U3 YKPaMHBI.

B o611em, TOprosele oTHOIIEeHNs YKpanHbl 1 Poccun Ha mporsbxennu 2010—2012
IT. OBUIN HEe CTOJIb KOHCTPYKTVBHBIMY, KaK IIPEAIIOarajoch B MOMEHT BCTYIICHVS

6 3assa M3C VYkpainu: 3assa OHMILeHKa BUSAB/ISAE HOITUYHE MIAIPYHTS «CUPHOI IIpobIeMm»
/I MiHicTepcTBO 3aKOPIOHHUX CIIPaB YKpaiHu [DneKTpoHHbII pecypc]. — Pexxum focryma:
http://www.mfa.gov.ua

7 Pocis sacrepirae YkpaiHy Bil IOBTOpeHHs IIOMMIOK Y «CUPHOMY KOHQIiKTi» // International
Weekly. — Ne21-22 (04.06-18.06.2012). c. 42

8 Tlorixa A. YKpaiHChKO-POCIIICbKI BITHOCHHY Ha IPOIXOBONBIOMY pUHKY // PesoHanc (BronereHnb
MaTepiaJiiB, IATOTOB/IEHNX Ha 0asi aHasii3y oneparyBHOi iH(pOpMallil eleKTPOHHNX BUIAHB).
— Ne 83. —01.11.2012.¢c. 7

9 Idem.c.6
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B. fAnyxoBuya B ;o/KHOCTD. Kak oTMeT o aromy nosopy nonutosnor B. @ecenxo:
«CocTosHMe OTHOIIEHUI MeXy YKpauHoii u Poccueil MOXKHO XapaKTepu3oBaTh
CIeAYIOIIM 00pa3oM: 3TO CTAarHALMA, POCT HANIPXKEHNSA M KOHPIMKTHOE COCTOA-
HII€ 110 OT/e/IbHBIM HAIIPaBIeHNAM — CbIP, IPUOIIDKeHNe K KOHQ/IMKTY 10 Tasy 1
BO3MO>KHOCTb KOH(IUKTA 110 caxapy. HbIHeIIHsAs He /ydInas CUTyalus CBsI3aHa C
TeM, YTO 06€ CTOPOHBI MMEIOT 3aBBIIIEHHbIE OKI/JAHNUA VI HeaJIeKBATHO OL[eHMBAIOT
MHTepechl MapTHepOB. ... Ha Mol B3rnAj, Hy)KeH IOUCK KOMIPOMMCCa — HM IO-
3ULVs YKPAMHCKOI CTOPOHBI, HY ITO3UILIUA POCCUIICKON CTOPOHBI B HBIHEIIHEM BUJIE
He MOXKET CTaThb YC/IOBMEM BBIXOJa 113 HbIHELIHell cTarHanum» '’

ITo onenkam crenmamicToB Me>XXIyHapOJHOTO LIEHTPa MEPCIEKTUBHBIX UCCIENO-
BaHMIL, TPOO/IEMBI B TOPTOBBIX OTHOLICHNAX BbI3BAHBI XKe/TAHNEM BTAHYTb YKpauHy
B MIHTETPALIMOHHBIE ITPOEKTHI, TOKOMOTIBOM KOTOPBIX AB/IAeTCA MockBa. Peub uaer
06 CHI, EBpA39C, E3II, TC, a B 6yaymemM MOTyT HOABUTBCA U fipyrue. ViMenHo
MIO3TOMY PETY/IPHO IPOUCXOJAT TOPrOBbIe BOWHEL, a B OCTIEIHEE BPEMS POCCUIICKOE
HOUTNYECKOe PYKOBOJCTBO CTABUT IPAMBIE YIBTUMATYMbl OTHOCUTEIBHO BhIOOpa
mexay EC u cnorcupyembimu Poccrel nHTerpainoHHBIMY TpoeKTaMu'',

O4eBUHO, YTO PYKOBOACTBO YKPauHbBI CBA3bIBAET NI€PCIEKTUBDI PeIleHNA TOp-
TOBBIX TTpO6IeM B OTHOIIEHUAX ¢ Poccuedt, mpex/e BCero, ¢ BHEpeHMEeM ITTOTTHO-
MaciTabHoit 30HbI cBo6oxHoIT Toprosu (3CT) 6e3 uzbaruit u orpanndennit. Cos-
manne takoit 3CT mpemycMaTpuBaer: OTMEHY POCCUIICKOI SKCIIOPTHON MOLINHBI
n HIIC Ha HedTb U ras; peam3alnio pOCCUIICKIX 9HEPIOHOCUTENE B YKpauHy 110
BHYTPEHHVM POCCUIICKIM LieHaM; CO3JjaHle «eAVHOTO S9HEPreTNIeCKOro IPOCTPaH-
CTBay, 4TO IpefrnonaraeT GopMIpOBaHUe CTPATEINIeCKIX SHePreTMYeCKIX 3aIacoB
CTpaH-y4aCcTHMULI; OMTydeHe ITOJTHOTO JOCTYIIa Ha POCCUIICKMIT PBIHOK Yepe3 OTMeHy
TOPrOBBIX 0apbepOB; OTMEHA POCCUIICKUX aHTUJIEMIIMHTOBBIX Mep OTHOCUTEIbHO
YKPaMHCKMX TOBApOB, MIMIIOPTHBIX KBOT Ha METAJ/IONPOAYKIVIO I HEKOTOPBIE IpyTHe
TOBapHble Tpyninbl. VIHBIMK crioBaMy, fiBe I1aBHbIe TeMbl 3CT — aT0 aHepreTnka u
pOCCuiicKye KBOTHI Ha YKPaMHCKYIO TIPOYKINIO ',

Hecmorps na nmogmucanue B 1993 rongy Cornamennus mexxpy Ilpasutenbcrsom
Ykpannbl u IIpaBurensctom Poccuiickoit @epepanym o cBoO6ogHOI TOprose®, a
B 1994 rogy — Coramtenus o 30He cBo6ofgHOI Toprosnmu B pamkax CHI™, 3CT
MeXay YkpanHoit u Poccueit Tak 1 He nosBuiack. Ilepsast cienka 6bl1a HUBEINPO-

10 Bopoumnos O. Pabounit Busur Ilpesunenra Yxkpanuer B. SJnykosuua B Mocksy 19-20 mapra
2012 r. // Yxpaina: nopi, haxTyt, komeHTapi. [HpopMariitHo-aHamiTIaHMIT )KypHaL — 2012, — Ne
7.¢.3-8

11 PerionanbHa inrerpania // Mi>XHapogHuii IIeHTp NepCIeKTUBHNX JocmimpKenb. — K.: 2011. c. 14

12 HlepeTiok O. YKpaiHChKO-POCIiiiCbKi BifHOCMHM B KOHTEKCTi €BPOiHTErpalliiiHOl MOMITUKM
Ykpainn // Tonituaanit Mmenemxment. — Ne3. — 2008. c. 159-160

13 Vropma mix Ypamom Ykpainu ta Ypagom Pociicbkoi Penepatii ipo BibHY Toprisio Bif 24.06.1993
p. // 3ibpaHHA YMHHUX MDKHApOIHMX HOroBopiB Ykpaimm. — Ne 4. — Ku. 1. — 2004. c. 384

14 Yropa po cTBOpeHH: 30HU BiIbHOI TOpriBii Bif 15.04.1994 p. // Odiwiitamit BicHuk YkpaiHim.
— 2000. — Nel7.
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BaHa OOJIBIINM KOIMYECTBOM MCKIIIOYEHNIT M OTpaHMYeHNI, @ BTopas GaKTIIecKu
He JlelicTBOBasIa 13-3a oTKaza Poccum ocymecTButh ee parudukannio. B 2011 roxy
ObI/Ta OCYyIeCTBIeHA HOBasI ITOIBITKa — [loroBop o 30He cBo6oxHOI Toprosniu CHT
18 oxTa6ps noanucany, nomumo PO u Ykpaunsl, Asep6aiimpkan, Apmenns, Tamxu-
KucTaH, bemapyce, Typkmenncran, Kasaxcran, Y36exncran, Kuprususa u Mongosa'™.
(Cornaurenue, patuduuyuposannoe Bepxosnoit Pagoit Ykpaunsr 30 uions 2012 r.,
BCTYIIWIO B CUTTY B CEHTSIOpe TOTO e Tofa)'.

Cormacno Jlorosopy (ct.2) CropoHa He IIpYMeHseT MOLUIVHBL 11 APYTHe IIATEeXIL,
9KBMBAJICHTHbIE TIONIUINHE, OTHOCUTENBHO 3KCIIOPTA TOBapa, IpefHa3HA4eHHOTO 1A
TaMOYKEHHOJI TeppuTopuu fpyroii CTOpOHBIL, 1/MIN UMIIOPTA TOBAPAa, IIPOMCXOMAIIETO
U3 TAMOYXEHHOI Tepputopun fpyroit CTOpOHBI, 32 MICKIIOYEHNEM CITydaeB, IIPefyCcMo-
TpeHHbIX B [Ipunoyxennn 1, ABIAOIINMMCA HEOTbEM/IEMOII YacTbI0 HacTosALero [lo-
rosopa. CTOpOHbI HE ITOBBIMAIOT YPOBHA CTaBOK IIOIIJIMHBI BO B3aMIMHOI TOpTroBjiE
10 TOBapaM, yKasaHHbIM B [Tpunoxkenun 1 k Hacrosmemy Jorosopy".

B crmcox ncknovennit (IlpunokeHne 1) BKIIOYEHBI MOLUIMHBI Ha IIOCTaBKU
caxapa B Poccuro, benapycs, Kasaxcran u MonjoBy: fs ctpaln TaMo)keHHOTO coto3a
onu coctasst 340 momn. CIIIA/Torna (6e3 cpoka orpanmaenus), st MongoBst — 75%
OT TaMOXKeHHOII cTouMOocTi 0 2015 ropa. Taxke B M3BATHA BK/IIOYEHA IOIUINHA
B pasMepe 50% OT TaMO>KE€HHOII CTOMMOCTY Ha IOCTaBKY B YKpauHy caxapa u3 Ta-
MO>XEHHOTO co103a 1 Monpmosbl. Poccus coxpanmuia sSKCIOPTHYIO MOIJIMHY Ha ITPU-
PORHBL ra3 B pasmepe 30%, HO C OTOBOPKOI, YTO I/1s1 YKpauHbI OyZieT 1elicTBOBATh
crienyianpHast GopMya. YKpayHa COXpaHsieT 9KCIIOPTHBIE MOLUIVHBL Ha (peppocIUIaBsl,
MeTa/IOJIOM U CeMeHa IOfICOJTHEYHNKA B pa3Mepe, 3aKpeIyIeHHOM B JJOTOBOPEHHO-
crsax ¢ BTO. Kpome Toro, Cornaurenne npegycmarpusaer cBOOOLy TpaH3UTa, HO C
OTOBOPKOIA, YTO IIOJ, AEVICTBYUE PETYINPYIOIMX TPAHSUT IIONI0XKEHNIT He TOATIafaeT
TPaH3UT TPYOOIIPOBOFHBIM TpaHcopToM. OgHako CTOPOHBI 00513a/1Ch B TeUeHME 6
MecsleB Nocsie BCTynyennsa CornalleHns B CUTy HadyaTb II€PeroBOPHI 10 MOATOTOBKE
OT/Ie/IPHOTO COITIALIeHsI O TPAH3UTe TPyOOIPOBOZHBIM TPAHCIIOPTOM.

Crout po6aButh, uro CorjalleHye IpefoOCTaBIsieT CTOPOHAM BO3MOXHOCTD
BBOJUTDb AaHTUJEMIIMHIOBbIE 1 3aLIUTHbIE MOIIMHDI, HO PErylInpyeT MpoLefypy
HeOOXOIMMBIX JI/Is1 9TOr0 KOHCy/IbTanuil. CIOpHbIe BOIPOCHI MEX1y CTOPOHAMM BbI-
HOCSATCA Ha paccMoTpenne ywim DxoHoMmumdeckoro cyfpa CHI' (Haxommrest B MuHCKe,
Benapycs), Wiy crenyaabHO CO3LAHHO KOMUCCUM 9KCIIEPTOB'S.

15 Jlorosip npo 30Hy BinbHOI TOprieni Cnisppysxnocti Hesanexxunx dep>xas sif 18.10.2011 p.
/I Odiriitamit Bicank Yxpainn. — Ne 72. — 01.10.2012.

16 3akon Ykpainu «IIpo parndikanito [JoroBopy 1mpo 3oHy BinbHOI Toprisni CriBapy>kHOCTI
Hesanexunx Jepxas» Big 30.07.2012 p. // Tonoc Ykpainm. — Nel147. — 11.08.2012.

17 Jlorosip npo 30Hy BinbHOI TOprismi Cnisppysxnocti Hesanexunx dep>xas Bif 18.10.2011 p.
/I Odiriitamit Bicank Yxpainnm. — Ne 72. — 01.10.2012.

18 Habys unHHOCTI joroBip 1po 3oHy BinbHoi Toprismi y CHJI // [Isepxaino Tikusa. — 20.09.2012
[OnexTponHsit pecypc]. — Pexxum gocryma: http://news.dt.ua/ ECONOMICS/nabuv_chin-
nosti_dogovir_pro_zonu_vilnoyi_torgivli_u_snd-109004.html
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Kak cnipaBemgmuBo ormevaeT B. IOpunmms, B 11€710M NMO3UTHBHAA HAIIPaBJIEH-
HOCTb UJIeN J/I1 YKPaVHbl B 3HAUYUTEIbHON CTENIEHN HUBEMPOBaHa 3aKPeIIEHHbIMMI
MHCTPYMEHTaMI ee NpaKTudecKon peamusanun’’. B Cormamenun, o cyTu, UrHO-
PUPYIOTCA CUCTEeMHBIE YPOKU (POPMUPOBAHNUA U QYHKIVOHUPOBAHMS YCIIELIHBIX
VHTEIPAlJIOHHBIX 9KOHOMMYECKNX 00pa3oBaHuUII®, a TakKe 3aKpeIUIAITCA 3Ha-
YNUTENbHbIE IVCIPOIOPLMA, KOTOPbIE YXYAIIAIT YCIOBYUA TOPTOBIM A/ YKPauHbI
(3HauYMTETbHbIE MCKTIOUEHN U3 OOIIMX IONOXKeHMII B 1ToIb3y Poccum B mMIopre,
BbIBOZIa 13 CorIaleHNs psAfa Ipo6IeMHBIX CBIPbEBBIX BOIIPocoB). Kpome Toro, s
Cormamenus o 3CT CHI xapakTepHBI aCUMMETPUYHOCTD (B IO/IB3Y, IIPEX/ie BCETO,
Poccym) B 3aKkperyieHyn SKCIOPTHOI! IOIUIVHBI Ha 3HAYNTETbHOE KOMITYECTBO TOBApOB
U JMICKPVIMMHALVIOHHDIN XapaKTep ION0KEHMIT O TaKOJ BaXKHOI [1d YKpauHbI CO-
CTaBJ/IAIOIIeN, KaK CBOOO/Ia TPAH3UTA, TOCKOJIbKY 9Ta CBOOOJA He pacIipOCTpaHsIeTCs
Ha TpyOOIPOBOAHBIN TPAaHCIOPT. DTU HEJOCTATKYU HE SBJIAIOTCS eUHCTBEHHBIMU
norepAMM 1A YKpauHbl. OJHAKO TONBKO OHU YyK€ MOTHOCTbIO HUBEMVPYIOT IIO0-
TeHIIMa/IbHbIE BBITOABI OT y4acTys Hamlero rocygapcrsa B 3CT crpan CHI™?'.

Cornalienne, 10 CyTH, HaIIpaB/IeHO Ha BOCCTAHOB/IEHNE U YCUJIEHUE YIIPaB-
nerdyeckux cTpykryp CHI, noMuHMpylomyo poib B KOTOPBIX OyieT urparb Poccus.
BmecTe ¢ TeM, cOracHO MeX/[yHapOHOJ IpPaKTHKe, B Iporecce GOpMUPOBAHUA
3CT xapaKTepHO ITOCTeIIeHHOE PACIIMpPeHe YPOBHEN TOProBOIl ¥ 9KOHOMUYECKOII
MHTerpalyy Moc/e JOCTVDKEHNUA OIpefieNIeHHBbIX pe3ynbraToB. Tak, HpiHenrHN EC
HauyHas ¢ EBponeiickoro o6benuHenus yrs u cramu (1951 r.), B paMkax KOTOpOro
ObIN pa3pabOTaHBI MEXaHM3MBI COTPYIHIYECTBA, KOHTPOJIA, paspelleHNs IPOTIBO-
peunii, a y)Ke IIOTOM IIpoM3olLIeN epexof K EBpomneiickoMy 9KOHOMIYECKOMY CO-
obutectBy (1957 I.) myTeM, Kak IIOCTEIIEHHOTO PaCIIVPeHNsI KO/IMIeCTBa yIaCTHUKOB,
TaK U YIyO/eHN MHTeTPAlVIOHHbIX ITPOLIeCCOB™.

Otrocurenbrao 3CT crpan CHI peanusyercsa coBceM fpyras IIOMNTUKA — CO37a-
eTCA CTPYKTYPA, XapaKTepHOIl 0COOEHHOCTBIO KOTOPOII AB/IACTCSA BHEIpEHMe 3HAUN-
TE/IbHBIX TOPTOBBIX OTpaHMYeHNII JyIs JajabHermeil (BO3MOXKHOI) oTMeHbl. OfHaKo,
3TO WUII030pHbIe HAMEPEeHs, IOCKO/IbKY TPeOOBaHVsI KOHKYPEHIINY, HeOOXOVIMOCTI
«HOZZIEPYKKY HALJVIOHA/IBHOTO IIPOV3BOIMTEL» OYAYT PEILITCTBOBATD JOOPOCOBECTHOMY
ycTpaHeHuIo orpaHndeHnii. Ckopee cnenyeT oKiaTh BHE[PEHMs HOBbIX IIEpeCMOTPOB
B HaIIpaB/IeHMM YCUIEHUA TOProBbIX orpanmdennit. To ectp, ecmu 3CT HaumHaeTcs
C VICKJTIOUEHMII ¥ OTPaHMYEHNI], a TAK)Ke HapyIIeHMI IPOLEeJyPHBIX ¥ HOPMATHBHbIX
YC/IOBMIA, TO TaKas 30Ha y»Ke He CBOOOJHA 1, TI0 CyTH, 0OpedeHa Ha Heyady>.

19 IOpunums B. Oxpemi pusukn sanydenHs Ykpainn jo cdepu ekoHoMiuHMX intepecis Pocil
/] HarjionanpHa 6e3meka i o6opona. — Ne4-5 (133-134). — 2012. c. 88-89

20 Yyactp YkpaiHu B perioHa/JIbHMX TOPTOBE/IbHUX COI03aX: BUTOAY i BUKIMKU. AHAJIITMYHA
nonosine Llentpy Pasymkosa. — Hamnionanbha Gesneka i o6opona. — 2007. — Ne7. c. 14-18

21 IOpummmn B. Hum. cou. c. 88-89

22 Ibidem

23 JloroBop o 30He cBobOxHOI TOproBku (cT. 7 «CBOGOHKA TpaHsnuTa») // YHIAH. — 18.10. 2011.
[Onexrponnsiit pecypc]. — Pexxum mocryma: http://economics.unian.net/files/1321777387.pdf
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ESSENCE AND GENESIS OF REGULATORY
SUPPORT OF HIGHER EDUCATION
IN UKRAINE DURING 1991—2012

L.I. MYSKIV
(andidate of Law Science, Associate Professor of the Department of International Law
and Comparative Jurisprudence Kyiv International University

CYIIHOCTD M TEHE3/C HOPMATVUBHO-IIPABOBOI'O OBECIHHEYEHMA YIIPAB/IEHUA
BBICHIMM OBPA3OBAHMEM YKPAVHBI B IIEPVO/ 1991—2012 IT.

B uccnedosanuu npednazaemcst 03HAKOMUMbCS ¢ AHATIUZOM NOOKEHUT PAOA HOPMAMUBHO-
npasosvix akmos Ykpaurvl 6 chepe 00pasosaniis, Hacmv KOMOPbIX uMeern npoepammHblil u
KOHUENMyaivbHblli Xapaxmep, Maxdie 1o MHeHUIO ABMOPA, UMEIOM onpedensioujee 3Ha4eHue
U PACKPBLBAION CYUWSHOCTND YNPABTIEHUECKUX NPOUECCO8 CIAHOBIEHUS 6bICUie20 00pA306aHUS
Ykpaunol, kak 6 nepuoo ux NPUHAMUS Max u no cetl 4ac.

Kntouesvie cnosa: svicuiee 06pazosariie, HOpMAMuUBHO-NPpasosoe obecneuerie, HOCMAHO8-
JleHue, yKas, pacnopsiierue, cucmema 06pasosamus.

The research is propose to read analyzes of thesis of a number of regulatory legal acts of Ukraine,
part of which has program or conceptual nature. As the author says it has determining signifi-
cance and reveal the essence of management processes in the formation of education of Ukraine,
like in the period of their acceptance, till nowadays.

Keywords: higher education, regulatory support, resolution, order, system of education.

Formation and evolution of higher education in Ukraine were accompanied
by acceptance of the row of regulatory acts. The Law of Ukraine 'On Education’ of
23.05.1991 was the first step on a way to find solutions on problems and disadvan-
tages of post-Soviet education system. At a first time for a few centuries Ukraine
independently identified a main principles of education system, without being ruled
by another country. There were established education authorities and their pow-
ers. To the list of high schools were included: technical schools, colleges, institutes,
conservatories, academies, universities and etc. Norms about an autonomy of high
schools were consolidated. The Law 'On Education’' became a basis for further activity
of the Ministry of Education in development of the concept of level education and
training personnel.

June 1, 1992 the Government of Ukraine approved the «Regulations on the ac-
creditation of higher education institutions» by its resolution'. Four years later, the

1 Presidential Decree «On main directions of the reform of higher education in Ukraine» dated
12.09.1995 Ne 832 / / [Electronic Resource] — Mode of access: http://zakon2.rada.gov.ua/
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Cabinet of Ministers of Ukraine, accept the Resolution «On Licensing, certification
and accreditation of educational institutions» (12 February 1996), which terminates
the foregoing provision and afterwards approved a number of other provisions, such
as: «Regulations on the accreditation of higher education institutions' «Regulations on
the State Accreditation Commission,»”. And their activity was terminated, and they
have been replaced with the «Regulations on the accreditation of higher education
institutions and professions in higher education and higher professional schools»
on August 9, 2001 and «Regulations on the accreditation committee» on 29 August
2003, which is valid till nowadays. The procedure of accreditation and challenging
the Commission's decision, the rights and obligations of the institution on the re-
sults of accreditation expertise, funding, accreditation are determined by provisions.
«Regulations on the accreditation committee» on 29 August 2003 established that the
Accreditation Committee is a permanent collegial body that provides compliance with
the requirements for licensing, certification and accreditation of higher, vocational
and postgraduate education, enterprises, institutions and organizations for directions
(specialties) and occupational training and retraining of Postgraduate Education’.
Accreditation Commission as a Department of Higher Education has a significant
impact on the development of the national higher education system, improving its
quality and compliance with the urgent needs of the state and society.

Since 1993, the Government of Ukraine adopted several regulations for improv-
ing the network of higher education institutions on the basis of which were formed,
liquidated and reorganized a number of universities and some university faculties.
In particular, these regulations are: CMU Resolution «On improving the network
of higher education institutions» from August 13, 1993, «On improving the net-
work of higher education institutions» from August 29, 1994° «On improving the
network higher and vocational education institutions, «from May 29, 1997»° On the
reorganization of higher education and research institutions of the Ministry of the
Interior «on September 8, 2005»” On measures to optimize network higher military

2 Resolution of CMU «On Licensing, certification and accreditation of educational institutions»
from 12.02.1996, N 200 / / [Electronic Resource] — Mode of access: http://zakon2.rada.gov.
ua/laws/show/200- 96 -% D0% BF

3 CMU Resolution «On licensing of educational services» from August 29, 2003 Ne 1380 / /
[Electronic Resource] — Mode of access: http://zakon2.rada.gov.ua/laws/show/

4 CMU Resolution «On improving the network of higher education institutions» from August
13,1993 N 646 / / [Electronic Resource] — Mode of access: http://zakon2.rada.gov.ua/laws/
show/

5 Postanova Ministers «On Improving the network of higher education» on August 29, 1994
N 592 / / [Electronic Resource] — Mode of access: http://zakon.nau.ua/doc/

6 CMU Resolution «On Improvement of Higher and vocational education», from May 29, 1997
N 526 / / [Electronic Resource] — Mode of access: http://zakon1.rada.gov.ua/laws/show/

7 CMU Resolution «On reorganization of higher education and research institutions of the
Ministry of the Interior» on September 8, 2005 N 880 / / [Electronic Resource] — Mode of
access: http://zakonl.rada.gov.ua/laws/show /
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institutions and military training units of higher education institutions «on May 26,
2005,»® On improving the network of higher educational institutions of the Minis-
try of the Interior «on February 22, 2008»° On measures on further optimization of
high military education and military training units higher education «on November
7,2012"°, CMU Order «Some aspects of organizing a network of higher education»
on June 15, 2006,

Besides, a significant place in the formation and development of higher education
system have played and continue to play a different kind of program, planning and
concept papers, which reflected the priorities, directions and aspirations of national
education policy. First of all, we should mention the Congress of the teachers of
Ukraine, which was approved by the State National Program «Education. Ukraine
XXI century». This program was approved by the Cabinet of Ministers «On the State
National Program «Education»(«Ukraine XXI Century»)»'* on November 3, 1993.
Together with identifying issues and directions for reform of a higher education in
the Program were determined the ways of its implementation.

In the Decree of the President on September 12, 1995 «The Principles of Higher
Education Reform in Ukraine», which approved the main directions of the reform
of higher education in Ukraine was reflected the logical extension of the reform
of higher education. It was in a deep crisis. Lacked funds. There was an outflow of
teachers and teaching personnel. Interest in acquiring basic education was falling.
Requirements for education, general culture were dramatically reduced, there were
not enough textbooks, manuals and other means of teaching. To implement overcome
problems the President ordered competent authorities to develope and implement a
number of measures aimed at understanding the needs of the state for specialists of
relevant qualifications; potential evaluation of higher education and human resources
in the regions (oblasts), to improve network HEIs; to solve problems with material
and financial support of universities, improving the quality of university education,
separately for the development of various programs, criteria and classifications.

Next significant document of conceptual importance is the National Doctrine of

8 CMU Resolution «On measures on further optimization of higher military education and
military training units higher education» on November 7, 2012 Ne 1020 / / [Electronic Reso-
urce] — Mode of access: http://zakon2.rada.gov.ua/laws/show/

9 CMU Resolution «On improving the network of higher educational institutions of the Minis-
try of the Interior» on February 22, 2008 N 77 / / [Electronic Resource] — Mode of access:
http://zakonl.rada.gov.ua/laws/show/

10 CMU Resolution «On measures on further optimization of higher military education and
military training units higher education» on November 7, 2012 Ne 1020 / / [Electronic Reso-
urce] — Mode of access: http://zakon2.rada.gov.ua / laws / show /

11 CMU «Some aspects of organizing a network of higher education» on June 15, 2006 Ne 331
/ / [Electronic Resource] — Mode of access: http://ua-info.biz/legal/basext/ua-dmtaut.htm

12 Resolution of CMU «On the State National Program» Education ‘(* Ukraine of the XXI century
«)» from 03.11.1993 Ne 896 / / [Electronic Resource] — Mode of access: http://zakon2.rada.
gov.ua/laws/ show/896-93-p
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Education Development, was approved April 17, 2002 by the President'’. At the 2002,
the Level and quality of education in Ukraine stood behind the world’s indicators, and
they couldn’t meet state’s and society’s needs. Backwardness of the national education
system in compare with world’s globalization and informational technology trends
was the main problem. These and other problematic aspects of Ukrainian education
became the basis for the development and acceptance of this foregoing doctrine. It
became the legal act, which in the most general form consolidated priority areas of
state policy about education in general and about higher education in particular. The
doctrine determined position of the state in ensuring development of education in its
national character and necessity in developing an educational system on national and
cultural values of the Ukrainian people, the importance of education for the coherent
implementation of language strategies to connection education with the formation
of civil society in Ukraine, science, information technology, physical education, and
health of youth, the questions of financial support for education and more.

The beginning of 2004, the President of Ukraine to further development and
improvement of higher education, and considering the European integration processes
in the education sector, emits a decree «On measures to improve higher education in
Ukraine»'. The President obligated by this decree Government of Ukraine to develop
and implement a number of measures in the field of higher education, in particular to
formulate and accept State Program of Higher Education for 2005—2007, providing,
measures to improve the system of higher education, organizing networks of higher
education institutions taking into account national and regional needs for special-
ists with higher education in the three months to create an interagency commission
to study aspects of the Bologna process and make proposals in due course on the
participation of Ukraine in it.

As about the creation of the Interdepartmental Commission on the Bologna
Process, its creation and operation are regulated by CMU’s Resolution «On establish-
ment of the Interdepartmental Commission on Ukraine's participation in the Bologna
Process» on August 25, 2004" and was replaced by Decree «On establishment of the
Interagency Commission in support of the Bologna Process in Ukraine «dated Febru-
ary 1, 2006'¢. Commission within its authority considered the draft regulations on the

13 Ukaz President of Ukraine «On the National Doctrine of Education Development» from
17.04.2002 Ne 347 / / [Electronic Resource] — Mode of access: http://zakon2.rada.gov.ua/
laws/show/347/2002

14 President of Ukraine Decree «On measures to improve the system of higher education in
Ukraine» dated 17.02.2004 Ne 199 / / [Electronic Resource] — Mode of access: http://zakon]1.
rada.gov.ua/laws/show/

15 CMU Resolution «On establishment of the Interdepartmental Commission on Ukraine’s
participation in the Bologna Process» on August 25, 2004 N 1131 / / [Electronic Resource]
— Mode of access: http://zakon1.rada.gov.ua/laws/show/

16 CMU Resolution «On the establishment of the Interdepartmental Commission for the support
of the Bologna Process in Ukraine» dated February 1, 2006 N 82 / / [Electronic Resource]
— Mode of access: http://zakon].rada.gov.ua/laws/show/
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modernization of system of higher education and made in the established procedure
to the Cabinet of Ministers of Ukraine the proposals, participated in the development
and implementation of measures aimed at ensuring the participation of the national
system of higher education in the Bologna Process, coordinated activities of minis-
tries and other central executive bodies, that that are subordinate to institutions of
higher education, on Ukraine's participation in the Bologna process; considered the
information at its meetings of representatives of central executive bodies.

In July 2006, the Cabinet of Ministers of Ukraine issues orders that approves
the Concept of State Programme of Education for 2006—2010. The program sets
the ways of solving problems in the education system in order to achieve their goals.
Directly in higher education are necessary to the implementation of the following
tasks: variability of a quality of higher education, ensuring access to quality higher
education and mobility of graduates, the introduction of flexible educational pro-
grams and information technology training, improve a network of higher education
institutions, the establishment of national education and research infrastructure,
intensification of fundamental and applied research in universities and research in-
stitutions, introduction of scientific results in the educational process, the formation
of educational content based on the latest scientific and technological achievements,
the optimal funding of research in higher education and support national scientific
publications'’.

The last few years the main program documents that reinforce the conceptual
position in the formation and development of higher education is the Program of
Economic Reforms for 2010—2014 «Prosperous Society, Competitive Economy, Ef-
fective State» on June 2, 2010, CMU Resolution «On approval of the plan measures
for the development of higher education in 2015 «dated August 27, 2010, Presidential
Decree» On measures to ensure the priority development of education in Ukraine «
Ukraine on September 30, 2010.

The program of economic reforms «Prosperous Society, Competitive Economy,
Effective State» reform in education is recognized as one of the conditions for the ef-
fective implementation of economic reforms in the country. According to the author
of the program, the main problems in education are: lack of quality education with
modern requirements, ineffective mechanism for state funding of education, growing
disparities between training and demand for skills in the labor market, the lack of a
unified educational space'®. For eliminating the mentioned disadvantages and factors,
the government of the country have following objectives: to create a unified educa-
tional space, to improve the system of education management, improve the quality

17 CMU Resolution «On Approval of the Concept of the State Program of Education Develop-
ment for 2006—2010» dated July 12, 2006 N 396 / / [Electronic Resource] — Mode of access:
http://zakon2.rada.gov.ua/laws/show/

18 Economic reform program for 2010—2014 «Prosperous Society, Competitive Economy,
Effective State» on June 2, 2010 / / [Electronic Resource] — Mode of access: http://www.
president.gov.ua/docs/
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of education, provide access to quality education, continuity of levels of education,
increase the effectiveness of education funding.

Quite thorough and informative regulatory document for the improvement of
the national system of higher education was the Action Plan for the development of
higher education in 2015, approved by CMU". A month after the approval of the
Government the Action Plan for Higher Education, the President issued a decree «On
measures to ensure priority development of education in Ukraine» dated 30 Septem-
ber 2010%. In which he stresses on the need to: improve the structure of education,
granting a real autonomy the the leading higher education institutions as a means
of improving the quality of higher education; the introduction of competition and
responsibility for results; optimization of universities and their significance, create
expanded regional universities, enhancing integration education, science, industry,
research and innovation in components of higher education.

Analysis of provisions of normative acts that reveal the genesis of administra-
tive processes in higher education for 20 years, Ukraine can talk about the range of
issues Ukrainian higher education, which covers each of the above-mentioned policy
documents, by their nature, are also among those same throughout the existence of
an independent Ukraine, adding or changing in some respects. Almost all of these
(doctrines, programs, concepts) somehow indicates that: in Ukraine lack of quality
in higher education, imperfect network of higher education institutions, inefficient
system of high school, problems with the financial support of universities; discrepancy
of Ukrainian higher education European standards and so on. In addition, these pro-
grams and concepts set out quite thorough and real solutions of the aforementioned
problems and elimination of factors.

An important aspect in the development of education was the adoption of an
independent Ukraine January 17, 2002 Law «On Higher Education»*' which was
aimed at regulating social relations in the field of training, education, training citizens
of Ukraine. Law «On Higher Education» strengthened and systematized a number
of provisions that were still scattered in the content, or different regulations, or they
have not been shown. In particular, the law provided an official interpretation of key
terms used in the field of higher education («higher education», meaning higher
education, higher education, etc.), formulated the principles of state policy in general

19 CMU Resolution «On approval of a plan for the development of higher education in 2015»
dated August 27,2010 N 1728 / / [Electronic Resource] — Mode of access: http://zakon2.rada.
gov.ua/laws/show/; Conceptual framework and direction of higher education in Ukraine / /
clarifying Minh ‘yustu Ukraine from 14.10.2011 / / [Electronic Resource] — Mode of access:
http://zakon2.rada.gov.ua/laws/show/

20 President of Ukraine Decree «On measures to ensure the priority development of education
in Ukraine» dated 30 September 2010 N 926 / / [Electronic Resource] — Mode of access:
http://zakon2.rada.gov.ua/laws/show/

21 On Higher Education: The Law of Ukraine on January 17, 2002 [electronic resource]. — Mode
of access: http://mon.gov.ua/
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and her ways of implementation, defined the structure of higher education disclosure
of each educational and qualification level, reflected issues of government, industry,
higher education and higher education institutions; defined management system in
higher education and secured a list of which it is carried out, certain provisions of
the law dedicated purpose, objectives and the legal status of universities , highlighted
the creation, liquidation, licensing and accreditation of schools established types of
HEIs were determined units of higher education, and so on.

In summary, we note that after the independence of Ukraine, one of the problem
areas was higher education, because Ukraine has inherited from the Soviet Union
not only higher education system as a set of higher education institutions. Created
Soviets centralized mechanism of higher education was not flexible and not effective
in the market conditions and greatly lagged behind of those that were existed in the
developed European countries at that moment. It is clear that the regulatory frame-
work that regulates the functioning of the Soviet system of higher education is also
not consistent with the urgent needs of the young independent state.

Gradually, over several years, Ukraine has overcome legal mess in education.
Having a number of regulations, established administrative and legal basis for the
establishment and development of national systems of higher education. At intervals
of several years developed and accepted software and conceptual (doctrinal) docu-
ments forming the prospects of the sector. However, despite the fact that Ukraine has
more than 20 years develops its own system of higher education, a significant range of
shortcomings have not been overcome, including: the quality and level of education
is still not up to European standards; university network needs improvement and
upgrading of the mechanism of higher education is no unity and consistency, which
in turn makes it impossible to create a single educational space; government funding
of education are at the level of European states, but the use of funds is irrational and
inefficient, and so on. It should be emphasized that a thorough analysis and process-
ing needs legal framework of higher education, which now includes a small number
of laws, however vast range of secondary legislation, such as: decrees, regulations,
decrees, orders, etc., which are often overlapping, and sometimes contradictory.
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LEGAL REGULATION OF THE PRISONER
OF WAR PROTECTION —
FROM THE CAPTURE TO THE REPATRIATION

Alexandru CAUIA, PhD

Dreptul International Umanitar reglementeazd protectia unui sir de categorii de persoane.
Asigurarea mecanismului juridic de protectie a prizonierilor de rdzboi este unul din elementele
importante ale acestei ramuri ale dreptului international deoarece stabileste garantiile necesare
pentru participantii legali in cadrul conflictelor armate intenrationale. Prezentul articol reflectd
garantiile juridice conferite prizonierului de razboi din momentul capturdrii sale in prizonierat
si pind la momentul repatrierii acestuia.

Cuvinte-cheie: drept international umanitar, prizonier de rdzboi, protectie umanitard

REGLEMENTARI LEGALE ALE PROTECTIEI PRIZONIERILOR DE RAZBOI — DE LA CAPTU-
RARE LA REPATRIERE

International humanitarian law regulates the protection of a number of categories of individuals.
The assurance of the mechanism of legal protection of war prisoners in one of the important
elements of this branch of international law, because it establishes the necessary warranties for
the lawful participants in the international armed conflicts. The article in case reflects legal
warranties provided to the prisoner of war from the moment of his capture to the moment of
his repatriation.

Keywords: prisoner of war, humanitarian protection, armed conflict

In the opinion of certain authors, the norms provided by the 3 Geneva Con-
vention can be divided into four sections: capture, conditions of support, disciplinary
sanctions and penal responsibility of the prisoner, liberation and repatriation'.

The fundamental idea of the system of protection, instituted by the 3" Geneva
Convention and reinforced by the Additional Protocol from 1977 is that the captivity
doesn’t represent a measure of repression, but it is a precautionary measure towards
the disarmed enemy combatant, which is under the action of a certain authority,
being responsible for the way he is treated?.

The Universal Declaration of Human Rights inspired the Convention, and this
generated the reinforcement of a number of principles and imperatives concerning
life, physical inviolability and psychical inviolability of the prisoner.

1 Kanyrun B.XO. Kypc mexoyHapoorozo eymanumaprozo npasa. Musck: Teceit, 2006, c. 184.
2 Closca I, Suceava L. Dreptul International Umanitar. Bucuresti: Samsa, 1992, p. 322.
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The states are obliged, from the moment of signing the Convention, to complete
national legislations with the measures of suppression of acts, which are against the
Convention. Republic of Moldova is no exception from this rule. Internal penal legis-
lation provides that ,,a grave violation of international humanitarian law during the
international or internal armed conflicts, leading to grave consequences, is punished
by prison sentence from 16 to 20 years or by life imprisonment®.

The authority which is holding prisoners in captivity will have to sustain the
free maintenance of prisoners and provide free medical assistance for them*.

1. Capture. Immediately after he had been captured at the seat of war, the pri-
soner is transmitted to the superiors and transferred to a place of assembly where he
undergoes the formalities of registration. The prisoners cannot be obliged to declare
other formalities than those which are necessary for their identification: first name, last
name, military grade, date of birth, identification number. An attempt to mislead the
capturing state is sanctioned through the restriction of advantages that are afforded by
the grade or the statute. These data is to be engraved on an identification plaque, made
of a resistant material, with two detachable parts, on which there will be mentioned the
blood group and the religion. In case of death, a half of the plaque with the identical
elements will be transmitted to the authority, which is in charge of the prisoner’.

With the exception of weapons, military equipment, horses and military docu-
ments, the prisoners can keep personal belongings, including money, badges, national
signs, decorations and objects of sentimental value. After the capture, the prisoners
have to be immediately escorted to the camps situated in a sufficiently big distance
from the line of battle, in order to provide their security and inviolability.

Prisoners of war may only be transferred by the Detaining Power to a Power which
is a party to the Convention and after the Detaining Power has satisfied itself of the
willingness and ability of such transferee Power to apply the Convention. When prisoners
of war are transferred under such circumstances, responsibility for the application of
the Convention rests on the Power accepting them while they are in its custody.

Nevertheless if that Power fails to carry out the provisions of the Convention
in any important respect, the Power by whom the prisoners of war were transferred
shall, upon being notified by the Protecting Power, take effective measures to correct
the situation or shall request the return of the prisoners of war. Such requests must
be complied with®.

The evacuation must be performed with humanness and in conditions similar
to those which are provided for the troops of the Detaining power. Unmounted
passage will be restricted normally to stages of maximum 20 km. a day, excepting

Codul penal al Republicii Moldova, art 391.

Conventia a III-a — art. 15

Closcd I, Suceava 1. Op. cit. — p. 323.

RADU V. Actualititi privind statutul prizonierilor de rizboi. Inchisorile de la Guantanamo
si Abu Ghraib. http://www.arduph.ro/actualitati-privind-statutul-prizonierilor-de-razboi-
inchisorile-de-la-guantanamo-si—abu-ghraib/
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the situation when it is needed to reach the food deposits or sources of water situated
at longer distances.

In the camps prisoners can be grouped depending on the nationality, language
and customs, so that the conditions of maintenance, clothing and food as favorable
as those which are given to the forces of the Detaining power’.

Places of detention, as well as buildings and barracks, need to provide all war-
ranties of hygiene and healthfulness. Certain provisions refer to the intellectual
needs of the prisoners, such as the encouragement of cultural activities and sport,
facilitation of obtaining books for reading etc.® Therefore the regime of the prisoners
has a certain character of a compulsory domicile, in the limits of which they have a
sort of freedom of movement on the basis of municipal or garrison regulations®.

Women shall be treated with all the regard due to their sex and shall in all cases
benefit by treatment as favourable as that granted to men.

In any camps in which women prisoners of war, as well as men, are accommo-
dated, separate dormitories shall be provided for them'. The Detaining power can
intern women prisoners of war in another camp, if this is considered necessary in
order to respect the provisions of the 3™ Convention''.

2. Conditions of maintenance. The custom that obliges the belligerent parties to
provide the prisoners of war with all that is strictly required is stipulated in a great
number of regulations and military instructions, and its violation is incriminated
in the national legislation of many states'.

The belligerents will communicate to each other the placement of war camps
in order to avoid the attack upon them, this being the aim of their disposition, the
distinctive signs" of the camps must be seen from above.

The basic daily food rations of prisoners of war shall be sufficient in quality and
variety to keep them in good health. Prisoners of war who work shall be supplied
with additional rations. Sufficient drinking water shall be supplied and prisoners of
war shall be permitted to use tobacco. Any disciplinary measures affecting food are
prohibited.

The prisoners of war have right to clothing, footwear and underwear. Uniforms
of enemy armed forces captured by the Detaining Power should, if suitable for the
climate, be made available to clothe prisoners of war.

7  Lupulescu N. Drept umanitar. Bucuresti: C.H.BECK, 2010, p. 155-156.

8 Conventia a [II-a — art. 38

9 Closca I, Suceavi L. Op. cit. — p. 324.

10 CGIII, art. 25, par.4.

11 Comentariu Conventii Geneva.

12 Practica cutumiara

13 Ori de cite ori consideratiile de ordin militar o vor ingadiu, lagarele de prizonieri de rdzboi
vor fi semnalizate in timpul zilei prin literele PG si PW; asezate astfel ca si fie vazute in mod
distinct de la inaltime; Puterile interesate vor putea conveni, totusi, asupra altui mijloc de
semnalizare. Numai lagarele de rpizonieri de razboi vor putea fi semnalizate in acest mod.
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Canteens can be installed in all camps, where prisoners of war may procure at
the local market prices foodstuffs or ordinary articles in daily use'.

The Detaining Power shall be bound to take all hygiene measures and to provide
necessary medical care using medical and religious personnel that was detained for
the attendance of prisoners of war'.

Every camp shall have an infirmary, and isolation wards shall, if necessary, be
set aside for cases of contagious or mental disease. Prisoners of war whose condition
necessitates a surgical operation or other medical intervention can be admitted to
any civilian medical unit where such treatment can be given. Special facilities shall
be afforded for the care to be given to the disabled, in particular to the blind.

Prisoners of war who are physicians, dentists, nurses and who were not attached
to the medical service, may be required by the Detaining Power to exercise their me-
dical functions in the interests of prisoners of war dependent on the same Power.

As refers to the moral conditions of the internment, in the camps there will be
provided facilities corresponding to the religious offices, so that prisoners of war
shall have the possibility to manifest their faith, in conditions when discipline is
respected'.

Every camp shall be placed under the direct authority of a responsible officer
from the regular armed forces of the Detaining power who will apply the Convention
under the direct control of his government. This warranty establishes the responsi-
bility of the officer as refers to the observance of the Convention provisions, as well
as the responsibility of the government to which he belongs.

Prisoners of war must salute and show respect to the external marks and mili-
tary grades of the commandment of the detention camp and its military personnel.
Officer prisoners of war are bound to salute only officers of a higher rank of the
Detaining Power.

Orders, regulations and notices shall be issued in a language which prisoners of
war understand, and this rule is valid for the interrogations as well. The Detaining
power is bound to provide the text of the 3" Convention in an accessible place and
in the language of the prisoners of war.

The prisoners of war can be employed in different kind of labour, with condition
of its retribution and in accordance with the norms of international humanitarian
law".

Besides work connected with camp administration, installation or maintenance,
prisoners of war may be compelled to do only such work as is included in the following
classes: agriculture; industries connected with the production or the extraction of
raw materials; manufacturing industries, with the exception of metallurgical, ma-
chinery and chemical industries; public works and building operations which have

14 Closca I, Suceava 1. Op. cit. — p. 324.
15 Lupulescu N. Op. cit. — p. 156.
16 Lupulescu N. Op. cit. — p. 156.
17 Conventia a III-a — art.49-57.
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no military character or purpose; transport and handling of stores which are not
military in character or purpose; commercial business, and arts and crafts; domestic
service; public utility services having no military character or purpose.

Prisoners of war shall be allowed to exercise their right of complaint, in con-
formity with Article 78.

Prisoners of war must be granted suitable working conditions, especially as
regards accommodation, food, clothing and equipment; such conditions shall not be
inferior to those enjoyed by nationals of the Detaining Power employed in similar
work; account shall also be taken of climatic conditions.

The Detaining Power, in utilizing the labour of prisoners of war, shall ensure
that in areas in which prisoners are employed, the national legislation concerning
the protection of labour, and, more particularly, the regulations for the safety of
workers, are duly applied'.

Prisoners of war shall receive training and be provided with the means of pro-
tection suitable to the work they will have to do and similar to those accorded to
the nationals of the Detaining Power.

Conditions of labour shall in no case be rendered more arduous by disciplinary
measures. Unless he be a volunteer, no prisoner of war may be employed on labour
which is of an unhealthy or dangerous nature. No prisoner of war shall be assigned
to labour which would be looked upon as humiliating for a member of the Detaining
Power’s own forces. The removal of mines or similar devices shall be considered as
dangerous labour.

The duration of the daily labour of prisoners of war, including the time of the
journey to and fro, shall not be excessive, and must in no case exceed that permitted
for civilian workers in the district, who are nationals of the Detaining Power and
employed on the same work".

Prisoners of war must be allowed, in the middle of the day’s work, a rest of not
less than one hour. This rest will be the same as that to which workers of the Detai-
ning Power are entitled, if the latter is of longer duration. They shall be allowed in
addition a rest of twenty—four consecutive hours every week, preferably on Sunday
or the day of rest in their country of origin. Furthermore, every prisoner who has
worked for one year shall be granted a rest of eight consecutive days, during which
his working pay shall be paid him.

The working pay due to prisoners of war shall be fixed in accordance with the
provisions of Article 62 of the present Convention.

The prisoners of war have the right to posess pocket money?.

The Detaining Power may determine the maximum amount of money that
prisoners may have in their possession. Any amount in excess shall be placed to the

18 Conventia a III-a — art.51
19 Conventia a III-a — art.53
20 Kanyrun B.IO. Op. cit. — c. 187.
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account of prisoners of war. If prisoners of war are permitted to offer services outside
the camp against payment in cash, such payments shall be placed to the accounts
of the prisoners concerned.

Prisoners of war have the right to possess certain sums of money. These sums
come:

1. From monthly advance payment provided by the Detaining power in accor-

dance with the grade of the prisoner.

2. From the sums prisoners have had with them in the moment when they got

into the authority of the enemy.

3. From additional payment sent by the state to which they belong.

4. From working payments from the authorities of the Detaining state.

5. From the sums prisoners shall receive, individually or collectively, from their

relatives or different charity societies®.

The Detaining Power shall grant all prisoners of war a monthly advance of
pay, the amount of which shall be fixed by conversion, into the currency of the said
Power, of the following amounts:

Category I: Prisoners ranking below sergeant: eight Swiss francs.

Category II: Sergeants and other non-commissioned officers, or prisoners of
equivalent rank: twelve Swiss francs.

Category III: Warrant officers and commissioned officers below the rank of
major or prisoners of equivalent rank: fifty Swiss francs.

Category IV: Majors, lieutenant—colonels, colonels or prisoners of equivalent
rank: sixty Swiss francs.

Category V: General officers or prisoners of equivalent rank: seventy—five Swiss
francs®.

However, the Parties to the conflict concerned may by special agreement modify
the amount of advances of pay due to prisoners of the preceding categories.

The Detaining Power shall accept for distribution as supplementary pay to pri-
soners of war sums which the Power on which the prisoners depend may forward
to them.

Prisoners of war shall be permitted to receive remittances of money addressed
to them individually or collectively.

Every prisoner of war shall have at his disposal the credit balance of his account.
Prisoners of war may also have payments made abroad. In this case payments shall
be given priority.

Also, the Detaining Power shall hold an account for each prisoner of war, showing the
amounts due to the prisoner or received by him or the sums of money prisoners use.

Every item entered in the account of a prisoner of war shall be countersigned
by him, or by the prisoners’ representative acting on his behalf.

21 Closca I, Suceavd I Op. cit. — p. 326.
22 Conventia a [II-a — art.60
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On the termination of captivity, through the release of a prisoner of war or his
repatriation, the Detaining Power shall give him a statement, signed by an authorized
officer of that Power, showing the credit balance®.

Immediately upon capture, or not more than one week after arrival at a camp
every prisoner of war shall be enabled to write direct to his family, on the one hand,
and to the Central Prisoners of War Agency, on the other hand, informing of his
capture, address and state of health. The said cards shall be forwarded as rapidly
as possible.

Prisoners of war shall be allowed to send and receive letters. In case is it is im-
possible for them to send and receive news to and from their relatives due to a too
long distance or because of the postal route, they have the right to send telegrams.

Alongside with letters, prisoners of war shall be allowed to receive individual
parcels or collective shipments containing, in particular, foodstuffs, clothing, medical
supplies and articles of a religious, educational or recreational character which may
meet their needs.

As refers to the possibility of the authorities to verify the contents of the cor-
respondence of the prisoners of war, article 76 of the 3" Convention provides: ,, The
censoring of correspondence addressed to prisoners of war or despatched by them
shall be done as quickly as possible. Mail shall be censored only by the despatching
State and the receiving State, and once only by each®?.

Prisoners of war shall have the right to make known to the military authorities
in whose power they are. They shall also have the unrestricted right to apply to the
representatives of the Protecting Powers. These requests and complaints shall not be
limited nor considered to be a part of the correspondence. In all places where there
are prisoners of war, except in those where there are officers, the prisoners shall freely
elect by secret ballot, every six months, prisoners’ representatives who will represent
them before the military authorities, Detaining power, the International Committee
of the Red Cross and any other organization which may assist them.

In camps for officers, the senior officer among the prisoners of war shall be
recognized as the camp prisoners’ representative. He shall be assisted by one or
more advisers.

The escape of a prisoner of war shall be deemed to have succeeded when he has
joined the armed forces of the Power on which he depends, or those of an allied Power,
he has left the enemy territory or if he has joined a ship flying the flag of the Power on
which he depends. In the 3" Convention an escape or an attempt to escape is regulated
as a permission that is granted to the Detaining power to use weapons against those
which are trying to escape. This constitutes an extreme measure, that will always be
preceded by the notifications as they are demanded by the circumstances®.

23 Conventia a III-a — art.65
24 Conventia a III-a — art.76
25 Lupulescu N. Op. cit. — p. 156.
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In every armed conflict or situation of internal violence prisoners are extremely
vulnerable, due to the fact that they are frequently considered enemies to those
who captured them and, as a consequence, are exposed to the acts of vengeance.
That is why it paramount that prisoners should benefit from the intervention of
a neutral and independent organism, who has as a mission to ensure that they
receive a humanly treatment, that they are kept in corresponding conditions and
that they have the possibility to exchange the information with their family. This
mission has been performed since 1915 by the International Committee of the
Red Cross, engaged in visiting prisoners in the conditions of armed conflicts and
internal upheaval.

The duration, frequency and succession of visits is in the competence of ICRC
and not of the Detaining powers. After the visit the group works out a written report,
which recapitulates the conditions of detention and the treatment applied to the de-
tained and proposes, if necessary, the coercive measures. This report is confidential.
The experience demonstrates that it is necessary to communicate directly with the
responsible authorities, by means of a discrete dialogue, protected from the media
critics shooting range®.

From this point of view, we have to remember once again that for the ICRC
confidentiality itself is not an objective, but an essential condition of dialogue and
trust from the detaining authorities. Therefore, ICRC is keeping the possibility to
renounce the policy of discretion at any time, and to make its concerns public, in
case if the violations that have been discovered are repeated and in accordance with
the measure in which the claims forwarded to the authorities have no effect”.

Article 3, common to the four Geneva Conventions, provides that ICRC can
visit the persons detained in the course of non—international armed conflicts or civil
wars. Additionally, in accordance with the Statute of the Movement, ICRC makes all
efforts in order to have access to the persons detained in connection with internal
upheaval and violence®.

3. Disciplinary sanctions and penal responsibility of the prisoner. A prisoner
of war must know the laws, regulations and orders in force in the armed forces of
the Detaining Power. The Detaining Power shall be justified in taking judicial or
disciplinary measures in respect of any offence committed by a prisoner of war
against such laws, regulations or orders. However, no proceedings or punishments
contrary to the provisions of Convention shall be allowed.

If any law, regulation or order of the Detaining Power shall declare acts com-
mitted by a prisoner of war to be punishable, whereas the same acts would not be
punishable if committed by a member of the forces of the Detaining Power, such
acts shall entail disciplinary punishments only.

26 Idem, p. 158.
27 Lupulescu N. Op. cit. — p. 159.
28 Ibidem.
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In deciding whether proceedings in respect of an offence alleged to have been
committed by a prisoner of war shall be judicial or disciplinary, the Detaining Power
shall ensure that the competent authorities exercise the greatest leniency and adopt,
wherever possible, disciplinary rather than judicial measures.

A prisoner of war shall be tried only by a military court, unless the existing
laws of the Detaining Power expressly permit the civil courts to try a member of the
armed forces of the Detaining Power in respect of the particular offence alleged to
have been committed by the prisoner of war.

In no circumstances whatever shall a prisoner of war be tried by a court of any
kind which does not offer the essential guarantees of independence and impartiality,
and the procedure of which does not afford the accused the rights and means of
defence provided for in Article 105.

Prisoners of war prosecuted under the laws of the Detaining Power for acts
committed prior to capture shall retain, even if convicted, the benefits of the present
Convention. No prisoner of war may be punished more than once for the same act,
or on the same charge.

The most severe disciplinary sanction applied to the prisoners of war is confi-
nement. Another disciplinary sanctions that can be applied to the prisoners of war
are as follows:

a) a fine (hypothetical sanction, if we take into consideration the weakness of
financial resources of the prisoners) which shall not exceed 50 per cent of
the advances of pay and working pay of the prisoner;

b) Discontinuance of privileges granted over and above the treatment provided
for by the Convention;

c) Fatigue duties not exceeding two hours daily. This punishment shall not be
applied to officers®.

The conditions of a confinement provided by the Convention are as follows:

i) concerning the term:
— the duration of any single punishment shall in no case exceed thirty
days;
— the duration of a disciplinary sanction (if one of them exceeds 10 days)
must be separated by a period of at least 3 days;

ii) concerning the restrictions:

— as an aggravating circumstance, the prisoners of war in confinement can
bear food restrictions permitted in the army of the Detaining power;

— the application of such punishment depends on the health of the prisoner
that is being punished.

iil) concerning the place of detention:

— the place of detention must correspond to the necessities of hygiene.
Prisoners of war shall not in any case be transferred to penitentiary esta-

29 Conventia a III-a — art.89
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blishments (prisons, penitentiaries, convict prisons, etc.) to undergo dis-
ciplinary punishment therein;

— the prisoners shall be obliged to keep the place of detention clean; they
shall be allowed to exercise and to stay in the open air at least two hours
daily, to read and write, to send and receive letters;

— parcels that arrive will not be handled until the execution of punishment;
if they contain perishable goods, those will be handed over to the infir-
mary™.

Disciplinary punishments cannot be pronounced by another person that an
officer empowered with disciplinary powers, with the quality of camp’s or division’s
commander, or the officer that substitutes him?'.

The prisoners can be released on parole, in so far as is allowed by the laws of the
Power on which they depend, on condition that they will not use arms in the course
of this war anymore. The prisoner has that right to accept or decline this offer. Once
accepted, it becomes mandatory*.

Some articles of the Convention refer to the procedure that must be followed in
case if the prisoners of war are judged for the facts that are contrary to the norms of
international law or laws, regulations, orders of the Detaining power, and warranties
that must ensure an equitable justice.

Thus, in the case when a judicial procedure is opened, the Detaining power shall
warn the Protecting power as soon as possible, transmitting the following indicati-
ons: the actual situation and rank of the prisoner, the place where he is situated and
applicable legal provisions. If it is possible, the Protecting power shall be informed
about the tribunal that will proceed and about the date the procedure starts. Every
prisoner shall have the warranties of the right for defense. He will be provided with
an interpreter and informed in due time about his rights. The representatives of the
Protecting power shall have the right to assist the procedure®.

If security issues impose that the procedure should be behind the closed doors,
the Protecting power shall be informed concerning the development of the process.
The prisoner has the right of appeal from any sentence pronounced upon him. In
establishing the punishment it will be taken into consideration that the accused is
not a citizen of the Detaining state and is not connected with it by means of an oath
of faith and that he is under its authority due to circumstances that do not depend
upon his will.

Death sentence can be pronounced only in case if the prisoner’s guilt is confir-
med in the commission of a crime for which the legislation of the Detaining power
provides this kind of punishment**.

30 Closca I, Suceavi L. Op. cit. — p. 328-328

31 Kanyrusn B.IO. Kypc mexoynapoorozo eymanumaprozo npasa. Munck: Teceit, 2006, c. 188.
32 Closca I, Suceavi L. Op. cit. — p. 328-328.

33 Idem, p. 329.

34 Kamyrun B.IO. Op. cit. — c. 189.
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All judicial proceedings must be performed on the basis of legal provisions and
must strictly respect judicial warranties established by the international humanitarian
law in favor of the accused.

Prisoners of war prosecuted under the laws of the Detaining Power for acts
committed prior to capture shall retain, even if convicted, the benefits of the present
Convention™.

4. Liberation and repatriation. Repatriation and accommodation in neutral
countries in the time of hostilities. Upon the outbreak of hostilities, Mixed Medical
Commissions shall be appointed in every belligerent party, consisting of three mem-
bers from which two from the belligerent parties and one from the neutral state.
These commissions are entitled to examine sick and wounded prisoners of war, and
to make all appropriate decisions regarding them, including the repatriation and the
accommodation in a neutral state.

Persons who were badly wounded or fell ill can be repatriated in the course of the
hostilities, as long as they will be able to support the transportation or hospitalization
in a neutral state, in order to provide a better treatment for them or to liberate the
Detaining party from this assignment. The criterion of direct repatriation or hospitali-
zation in neutral states is one of their physical or mental disability. Thus, it is provided
that the following persons can be directly repatriated in the time of hostilities:

— Incurably wounded and sick;

— Wounded and sick who, according to medical opinion, are not likely to recover

within one year;

— Wounded and sick who have recovered, but whose mental or physical fitness

seems to have been gravely and permanently diminished.

Also, the direct repatriation or hospitalization in a neutral state can be provided to
the prisoners of war, victims of certain accidents, as well as those who were proposed
to the mixt medical commissions by a doctor, their compatriot, their representative,
the authority on which they depend or an institution recognized by this authority,
who attends to the prisoners. All the costs of repatriation or transportation in a ne-
utral state will be supported, starting with the frontier of the Detaining state, from
whose power these prisoners depend.

This form has been practiced to a great extent in the time of the Second World
War, and many thousands of wounded, sick and members of hospital personnel
benefited from it. The most numerous were exchanges between Great Britain and
Italy (at the 8" of April 1942 there were exchanged 129 English prisoners with 917
Italians; at 21** March 1943, 800 English prisoners with 800 Italians; at 16" of April,
19" of April and 8" of March 1943 — 4834; at the 2™ of June 1943 — 3117); between
Great Britain and Germany (at 19" of October 1943, 4100 English prisoners vs. 3850
German prisoners; at 26" of October 1943 — 1032 English prisoners to 1060 German
prisoners; at 17" of May 1944 — 800 to 800); between France and Germany (at the
1* of November 1944 — 875 French prisoners to 863 German prisoners).

35 Conventia a [II-a — art. 85
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The Convention from 1929 did not provide the possibility of prisoners’ liberation
on parole that they shall not anymore serve in the armed forces, thought this way
was frequently used in the wars from the end of 19" century and the beginning of
20 century. The Convention from 1949 revived this practice, providing in article 21,
par.2 that in so far as is allowed by the laws of the Power on which prisoners depend
and in cases where this may contribute to the improvement of their state of health,
prisoners of war may be partially or wholly released on parole or promise*.

The rest of the prisoners shall be liberated and repatriated in their states im-
mediately after the termination of active hostilities. This rule is a novation of the
Convention from 1949, because the Convention from 1929 provided the liberation
of the prisoners after the conclusion of peace.

This innovation is motivated by the fact that the term between the cease of
active hostilities and the conclusion of peace is very long and this would constitute
an unjust prolongation of the state of captivity. There have been situations when
peace was not concluded. The interpretation of the expression ,without delay after
the cessation of active hostilities“ gave way to a number of controversies. There are
opinions that a premature liberation of prisoners could amplify the potential of
the enemy, encouraging him to renew the hostilities (this was the case when India
liberated 93 000 of Pakistan prisoners after the hostilities from December 1971), and
others consider that unjust prolongation in unacceptable, proposing terms that vary
from 6 months to 2 years after the cessation of hostilities”.

The prisoners captures in the period of armed conflict between Iraq and Iran have
been liberated and repatriated only after 8 years, those from the English-Moroccan
conflict — after 11 years that passed since the cease of hostilities — this means, in
1987, — as well as those concerning the conflict between Ethiopia and Somali®*.

The liberation of war prisoners at the end of the Second World War was perfor-
med this way: USA liberated the Axis prisoners in August 1947; great Britain — in
July 1948; France, Poland and Czechoslovakia — in December 1948; USSR — in May
1950 (a number of 12 000 prisoners have been detained even more).

In the conflicts between Korea, Vietnam and Israel-Arab some badly wounded
and sick prisoners have been released in the time of hostilities; Pakistan prisoners
detained in India have been released between 28 August 1973 and 30 April 1974.
The prisoners can refuse to be repatriated — in the Gulf war about 13 000 of Iraq
prisoners took refuge in Saudi Arabia and refused to be repatriated®.

At the liberation, prisoners shall be permitted to take with them personal objects,
including money and precious items that have been detained at the beginning of

36 Closca I, Suceavd L. Op. cit. — p. 331.

37 Idem, p. 331.

38 Kamyrun B.IO. Op. cit. — c. 190.

39 Radu V. Actualitati privind statutul prizonierilor de razboi. Inchisorile de la Guantanamo si
Abu Ghraib. http://www.arduph.ro/actualitati-privind-statutul-prizonierilor-de-razboi-in-
chisorile-de-la-guantanamo-si—-abu—ghraib/
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capture. Those who are under criminal prosecution or proceedings or are sentences
for a crime can be detained until the conclusion of the proceedings or until the
expiry of the sentence. Those who have been repatriated cannot take part in the
active military service.

Any unjustified delay in the repatriation of prisoners of war performed intenti-
onally is considered a grave violation of international humanitarian law*.

Prisoners of war that died durinf the captivity, shall be buried in a honourable
way. Their graves shall bear every necessary mark, death certificates shall be sent
to the Protecting power and Central agency of infromation concerning prisoners of
war. Wills of prisoners of war shall be drawn up so as to satisfy the conditions of
validity required by the legislation of their country of origin.

Information concerning burials and graves must be registered at the Grave
service of the Detaining power, in order to be sent to the country of origin. The
state on whose territory the graves are situated is obliged to maintain them and to
register every subsequent transfer of remnants*.

At the beginning of the conflict in every case of war occupation each belli-
gerent part and neutral and non-belligerent powers which accepted prisoners of
war on their territory shall open an official Bureau of information concerning the
prisoners of war which are under its authority. These Bureaus shall be informed by
the authorities about every data referring to the place of birth, Protecting power,
father’s last name and mother’s maiden name, name and address of the person
which has to be informed, rank, identification number, place where the prisoner
is situated. They shall also be informed concerning eventual transfer, liberation,
repatriation, escape, hospitalization, death, health etc. On this basis there shall be
collected personal records of all prisoners, which shall be communicated monthly
to the interested powers, and those referring to the identity — to the families, for
the correspondence, by the Protecting power and by the Central Prisoners of War
Agency. After the conclusion of peace, personal records shall be transmitted to the
government on which the prisoners depend.

The Bureau shall collect all personal objects, values, correspondence, currencies
and identification marks left by the escaped or deceased prisoners and shall transmit
them to the interested states*.

The responsibility for the treatment applied to the prisoners and for the applica-
tion of the Convention belongs to the Detaining party. Nevertheless, for a uniform
application of the provisions of the Convention and for the provision of an adequate
regime to the prisoners, the states have instituted special mechanisms of protection
and control, among which are: Protecting power, substitute of protecting power,
representative of prisoners of war, the trustee of the prisoners of war, international
humanitarian organizations.

40 PA ILart. 85, alin. 4 (b)
41 Lupulescu N. Op. cit. — p. 157.
42 Closci I, Suceava 1. Op. cit. — p. 332.
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The institution of Protecting power was provided for the first time in the second
half of 19" century, in the time of French-Prussian war, and this role was perfor-
med by Great Britain for the French prisoners from Germany and by USA, Russia
and Switzerland for the Prussian, Bavarian, Wurttemberg, Saxon and etc. prisoners
detained in France. Later the practice started to generalize, and in the time of First
World War it was already universal.

As a consequence of the generalization of this practice, in the Convention from
1929 the institute of Protecting power was provided by 2 articles — 86 and 87 — and
in the Convention from 1949 it was probided by 13 articles.

According to this latter Convention, the role of Protecting power is to protect the
interests of the parties to the conflict and to control the application of the Convention
through its diplomatic and consular agencies or by any other persons chosen from
its residences or from those who belong to the neutral powers and are admitted by
the Detaining power. The representatives of protecting powers are entitled to visit the
camps of detainment and to communicate with the prisoners without witnesses.

To avoid situations similar to the one which took place in the time of the Second
World War, when Germany had signed with the French Government from Vichy, on
the 16™ of November 1940, a protocol substituting the intervention of protecting power
with a pseudo-national cotrol, it was provided by ate article 10, par.5 of the Convention
that ,,no derogation from the preceding provisions shall be made by special agreements
between Powers one of which is restricted, even temporarily, in its freedom to negotiate
with the other Power or its allies by reason of military events, more particularly where
the whole, or a substantial part, of the territory of the said Power is occupied®

In the period after the war the institution of Protecting power had not functioned,
and this fact means that the statute of prisoners of war has been seriously breached.
This especially refers to a prolongation of detention as the one which took place in
case of the war between Iran and Iraq, and constituted about 10 years*.

The Convention also refers to situation such as the one when parties to a conflict
cannot agree concerning a protecting power. Thus, on the basis of article 10, par.1
»Ihe High Contracting Parties may at any time agree to entrust to an organization
which offers all guarantees of impartiality and efficacy the duties incumbent on the
Protecting Powers by virtue of the present Convention.“ In case if the prisoners do
not benefit or have ceased to benefit, not taking in consideration the cause, from the
services of the Protecting power, the Detaining power can adress a neutral state or
another organism to perform this mission. It is also possible to ask for the services
of the International Committee of the Red Cross, who carries out humanitarian
missions provided by the Convention — as the practice of recent years confirms,
the ICRC had always been where it was needed most**.

43 Radu V. Actualititi privind statutul prizonierilor de razboi. Inchisorile de la Guantanamo si
Abu Ghraib. http://www.arduph.ro/actualitati-privind-statutul-prizonierilor-de-razboi-in-
chisorile-de-la-guantanamo-si—abu—ghraib/

44 Closca I, Suceava 1. Op. cit. — p. 333.
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CTATYC A3blKOB MEHbLUWHCTB B KOHCTUTYLNO-
HHOM 3AKOHOZAATEJIbCTBE CTPAH EBPOIbI

Jlunua HEBAPA
Comckatenb kadepbl MeXAYHAPOAHOrO NpaBa MHCTUTYTa MeXAYHAPOAHBIX OTHOLLEHMIA
KieBcKoro HawmoHasnbHoro yHuBepcuTeta UMeHn Tapaca LLleBueHKo

B cmamve paccmampueaemcst cospeMeHHAs CUYAUUsT SI361K06 HAUUOHATILHBIX MEHOUUUHCING
U UX Mecmo 6 zocyoapcmee. AHATUSUPYEMC PAMUPUKAUUT U UMNTEMEHIMAUUS NOONEHUT
Esponeiickoii Xapmuu pecuoHabHbIX A36IKO6 UTIU A3bIKOE MEHOUUHCING 8 KOHCIUMYUUOHHOE
3akoHodamenvcmeo cmpan Eeponvt. Paccmampueaemcs 3a6UcUmMocs Cramyca, Komopbiii
1pedocmasnsiemcst A3biKY HAYUOHANLHO20 MEHLUUUHCINGA O YPOBHS IKOHOMUUECK020, HO-
JIUMUYECK020 U COUUATTLHOZ0 PA3BUMUS ONpedeeHHOLl CIPaHb.

Kniouesvie cnosa: pezuonanvHovle A361Ku, A3bIKU HAYUOHATIbHBIX MEHLULUHCING, MHO20S3bIMUE,
KoHcmumyuus, kamezopus, Esponetickas xapmus, Cosem Esponbi.

THE STATUS OF MINORITY LANGUAGES IN THE CONSTITUTIONAL LEGISLATION OF THE
COUNTRIES OF EUROPE

The article is dedicated to the modern situation of national minorities’ languages and their
place in the state. Ratification and implementation of the provisions of the European Charter
for Regional and Minority Languages in constitutional legislation of countries in Europe is
analyzed. Dependence of the status given to the language of the national minorities from the
level of economic, political and social development of the country is researched.

Key words: Regional languages, languages of national minorities, multilingual, constitution,
category, European Charter, the Council of Europe.

EBpora Bcerjja 6bi1a 11 ABIsSETCS BaXXHBIM PETMOHOM, Ifle MHOTOUYNMCTEHHBIE
A3BIKOBBbIE TPYIIIbI TPAAMIVIOHHO HAXOAV/INCh B HEMIOCPEACTBEHHOM KOHTAaKTe I
oboramany gpyr gpyra. V XoTsa 9T0 Tak Ha3bIBaeMoe COTPYAHMYECTBO, KaK II0NI0-
JKUTETbHOE sIBJIEHNE [/Is1 TOCYHAapCTBa, BCe )Ke He CTOUT 3a0BbIBaTh O COBPEMEHHOM
COCTOSTHVY SI3bIKOB HAI[MOHAJIbHBIX MEHBIIMHCTB M X MECTO B TOCyHapcTBe. Benb
oyt HUrfe B EBporne Mbl He yBUAMM TaKOTO sAB/I€HNA KaK UCIIONb30BaHME S3bIKOB
Ha OJMIHAKOBOM yPOBHE U B OJJMHAKOBbIX MOMUTUYECKUX, KY/IbTYPHBIX, 9KOHOMMU-
JeCKUX YCIOBUAX. B HEKOTOPBIX CTpaHaX HANPSYKEHHOCTD, KOTOpas BO3HUKAET U3
3TOr0 HEOAVMHAKOBOTO IIPVMEHEHISI, MOYKET OBbITh He3HAYNTEIbHOI, HO B IPYIMX OHA
SIBJISIETCSI OTKPBITOI U cepbe3HOl pobeMoit. Takoe IMoIo)KeH e 110 IPUMEHEHIIO
SI3BIKOB MO>KET IIPUBECTH, ¥ MBI SIB/ISIEMCS CBUIETENSIMY IIPUBOINUT, K KOHDINKTaM
MeXly Pa3NMYHBIMU A3BIKOBBIMM I'PYIIIAMM 4acTO CIIPOBOLMPOBAHHBIMU, Ha-
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IpaBJICHHBIMU ¥ MCIIO/Ib3YEeMBIMU VX MOIUTHYECKMMM TMAePaMU JJIA 0Ty IeHNS
COOCTBEHHOTO aBTOPUTETA, A He J/IsI 0becriedeH s 00IIeHaIIOHATbHBIX MHTEPECOB
B CTpaHe. JIMEHHO II09TOMY BOIIPOC OTHOCUTEIBHO IPaBOBOTO CTAaTyca fA3BIKOB
MEHBIIVHCTB MV PErYIOHA/IbHBIX SA3BIKOB B CTpaHax EBpPOIBI AB/IAETCA Ype3BbIYAIHO
Ba)XHBIM U TpeOyeT COOTBETCTBYIOIIETO MCC/IEOBAHNUA U YPEryIMPOBaHNA.

B cBA3M ¢ 9TMM, BaXKHO KaKOJ CTATyC NPefOCTABIACTCA A3BIKY HALMOHAID-
HOTO MEHBUIVHCTBA (ee POJHOMY SI3BIKY) B rOCyAapcTBe MpoxxuBaHusa. CIoXUB-
masgcs NpaKTUKa [0 3TOMY BOIPOCY OTCYTCTBYET, OHa OT/INYAETCSA OT CTPAaHBI
Kk crpaHe. Kak crnpaBepgnmnBo orMmeuan CrenuanbHblll goknaguuk Ilogkomuccun
[0 IpeRyHIpeXIeHNI0 JUCKPYMMHALNK U 3amuTe MeHbIIMHCTB Komuccnit OOH
no npasaM denoBeka ®@. KamoTopTu, B MHOTOS3BIYHBIX OOI[eCTBAX OIHpeHeieHIe
CTaTyca A3bIKOB, KOTOPBIMU NIOIb3YIOTCA Pa3Hble A3bIKOBbIE IPYIIIILI IMEET MHOTO
U3MEPEHUIT ¥ 3aBUCUT OT YPOBHS 9KOHOMIYECKOTO, IIOJINTUYECKOTrO I COLMIa/IbHOTO
Pa3BUTHA OIIpefie/IeHHON CTpaHbl. [lo MHEHNIO cHenManucTa BO3HUKAIOT CUTYa-
L[UY, KOTIa OIpefe/ieH e sI3bIKa OHOI TPYIIIIBI, KaK OPUIINATBHOTO, MOXKET CTaTh
UCTOYHUKOM IIOCTOSHHOTIO IIPOTUBOPEUNs, IOCKOIbKY KacaeTcs MOMUTUIeCKOrO
6anaHca MeXJy pasJIMYHBIMU I'PYIIIaMU HaceJleH!s], 0COOEHHO B CIydae, KOIza
Ka)Kas U3 HUX COCTAaB/IseT 3HAYNMTE/TbHBIN NPOLIEHT HACe/IeHN, VIN, KOT[a OHI
KOMITAaKTHO HMPOXXMBAIOT B OnpefeneHHoi MecTHOCTU. C APYroit CTOpOHBL, OO
ObI Hellesleco0OpasHbIM, 110 €0 MHEHUIO, B MHOTOSI3BIYHBIX CTPaHaX OIpee/saTh
BCe SA3BIKM, CIIONIb3yeMble Hace/leHeM Kak opuunanbuble. K ToMy e BO MHOTUX
CTpaHax KOHCONMMAALUsA ¥ eJUHCTBO JIIofell, JyXOBHasA LeJIOCTHOCTb Hapojia u
HEeOOXOMMOCTb CO3aHNUs OLIYIeHNs] HAlMOHAIBbHON UeHTUIHOCTH TpeboBamu
Obl IpU3HaHNUe MNUIIb OfHOI odunyanbHoil peun. CaefoBaTe/NIbHO, ISl OXPaHbI
OCHOBHBIX TIPaB JINII, MPUHAISKAIINX K Pa3TIYHbIM A3BIKOBBIM I'PYIIIIaM, TaK e,
KaK U HallMM B IIeTIOM, MEX/Y STUMU IPOTUBOPEUMSIMHU JO/DKHO OBITH HaliIeHO
paBHOBecue'.

EBpomeiickas XapTus pernoHaabHBIX S3bIKOB VMJ/IN A3BIKOB MEHBIIVHCTB IIPU-
HaTa CoBetoM EBpomnsl B 1992 ropy (XapTus) cpenana HaCTOAILINII IPOPBIB B pas-
BUTUY «S3BIKOBBIX IIpaB». B Heil yTBep>KAeHbI KOHKPeTHbIC HOPMBL U ITPYHIIMIIBI,
KOTOpBIe B OT/IMYME OT MPeAbIAYIINX JOKYMEHTOB, MMEIOUINX KOHKPETHYIO Ie/b
— copielicTBME PAa3BUTHIO U 3ALIVTE UCTOPUYECKUX PETVIOHANIBHBIX A3BIKOB U SA3bI-
KOB MEHbIIMHCTB B EBpomne. XapTus oTMeYaeT, YTO IPpaBO Ha UCIONb30BaHNME pe-
TMOHA/IBHOTO $13bIKA MJIY SI3bIKA MEHBILIVHCTB B YaCTHOI U OOLIeCTBEHHOI XXU3HI
AB/ISETCA HEOTbeM/IEMBIM IIPaBOM, a TaKXKe MOJAYepKUBaeT 3HaYeHNUe B3aMHOIO
oboraleHns Ky/lIbTyp M MHOrOOOpasys ¢ y4eTOM TOTO, YTO 3alljUTa ¥ Pa3BUTHUE
PErMOHA/IbHBIX SA3BIKOB VIV SI3bIKOB MEHBIIVHCTB He JJOJDKHBI OCYLIECTBIIATHCS B
yiep6 opuuMaTbHBIM S3bIKaM.

1 Capotorti F. Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic
Minorities // E/CN.4/Sub.2/384/Rev.1. — New York: United Nations Publication, 1979. — P.
114.

47



ARBanmsupys A3bIKOBYI0 CUTyaluio B EBporne, samecturens npepcegarens Ko-
MUTETa 3KCIIePTOB EBPOIENICKOI XapTU perMOHANIbHBIX A3BIKOB MU I3bIKOB MEHb-
HIVHCTB, npefcTaButens Hopserun Cursert ['pamcraj oTMeuaeT, YTO IO YCIOBUAM
CYIeCTBOBAHNA 1 IPYMEHEHV A3bIKOB MEHBIIMHCTB MX MOXKHO KIaccuduimpoBarb
IO CIeYIOIIMM KaTeropyusaM. «Bo-nepBbIX, A3bIK OONBIIMHCTBA B OLHON MM He-
CKOJIBKMX CTPaHaX MOYKeT OBITh sI3IKOM MEHBIIMHCTBA B APYIUX CTpaHax. Takumy,
HAIIpUMep, SABASIOTCS HeMeLKMIl, YKPaMHCKUIL, CepOCKMit, JaTCKIUIL 1 BEeHTePCKUI
A3BIKN. BO—BTOPBIX, CyIIECTBYIOT A3bIKM, KOTOPbIE BCET/IA ABIAKTCA A3bIKAMI MEHb-
HIMHCTB, ¥ UCHIOTIb3YIOTCS BO MHOTUX CTPaHaX, TAKMX KaK caaMy, POMCKUI, MM
mu GpU3BKMIL, WIN TOMBKO B OJHON CTPaHe, TaKue KaK BaJTUICKUIL U TOTTbCKMIT
B Coennnennom KoponescTse, s3bika BepxHeit u HipkHeit JIysxuust Copbo B Tep-
MaHuM, win A3blKk Mesankuenu B IlIBenuu. B-TpeTbux, eCTb A3bIKM MEHBIINHCTB
CO MHOTVMIMU II0/Ib30BaTENAMM HapAAY € A3bIKaMU MEHBUIMHCTB C HE3HAYUTETbHBIM
KPYTOM MX IIpeICTaBUTENIEN B TOM >Ke cTpaHe. B Vicmanum cyuiecTByIoT Ba TaKMUX
A3bIKa: KaTaJIOHCKMII Ha KOTOPOM TOBOPAT 5,6 MJ/IH. Y€/IOBEK M ApaHE3CKUIL A3bIK C
5000 gunamukoB, B Guangaagunu Mbl HaxoguM 290000 MIBeICKOA3BIYHBIM ANIIAM
u 250 4yenoBek IIpeacTaByUTeNell yIoTpeOnsIomMX 3K caaMoB VHapy, B Benmyko-
6p]/ITaHI/[I/I, Bayuitckuit umeet 750000 puHaMuKoB, kopHui umeet 400, a B Crno-
Bakuu cyuectsyeT ecTb 520000 HOoCcUTeneN BeHrepckom u 2600 moIbCKOTO A3bIKA.
Takoil TUII MHOT0513bI4MsI HAOTIOAETCA B OOJIBIINHCTBE €BPOIIEICKIIX TOCYapCTB.
B-ueTBepTHIX, €CTh CTPAHbI C OONBIINM KOMNYECTBOM PErMOHAIbHBIX S3bIKOB WU
A13bIKOB MEHBIIVHCTB, a TAKXXE IPyTUe CTPAHbI C HeCKONbKMMIUL. B [lanuu cyuecTsyer
TOJIBKO OJIHO SI3bIKOBOE MEHBbIINHCTBO, Ha Kumnpe u B llIBeitijapun nBa, B Cepbun u
Ha YKpalHe HaCUUThIBAeTCs 13 A3BIKOB, a B IBYX ITOCTIEHUX FOCY/IaPCTBAX, KOTOPbIE
npucoefHUINCh K XapTun: PyMmbiHuy — 20 pernoHabHbIX A3bIKOB MM A3BIKOB
MeHbIIMHCTB U [Tonmpim — 15 TaKUX SA3BIKOB».

ITo mopcyeram crenuanncTa, Ha BpeMs €ro UCCIef0BaHMA 3TOr0 BOIIPOCa,
TONBKO cpeay 20 cTpaH 13 25 roCyAapcTB—y4acTHUKOB XapTuu QyHKIMOHUPYIOT
142 pervoHaIbHBIX S3bIKA VIV S3BIKOB MEHBIIMHCTB (VJIM SI3BIKOBBIX CUTYaIuii),
KOTOPpBIe MCHONb3YIOT O0siee 37 MUJIIMOHOB Ye/IOBEK.

Ecnu B 11e10M roBOpUTh 06 OTHOLIEHNUY €BPOIENCKUX TOCYLAPCTB K Perno-
HaJIbHBIM A3bIKaM MM A3bIKaM MEHDIIVHCTB, TO CUTYyal s ABIAETCA NOBOJBHO
HEeYTelNTENbHO. BoNbIIMHCTBO TOCYAapCTB HANIPaBUIM CBOIO NONIUTHUKY Ha 3a-
ATy OHOS3bIYMS IIyTeM OObeJMHEHM I PA3/IMYHbIX KY/IbTYPHBIX COOOLIECTB, YTO
B pe3y/bTaTe NO/DKHO IPUBECTU K €MHON KY/IbTYPHON! UIEHTUYHOCTU, KOTOpas
VYKpensercs B pesy/ibraTe CO3/JaHNA eJTHOTO HAalJMIOHAIbHOTO A3bIKA. S3bIKM MEHb-
HIVHCTB PacCMaTPUBAIOTCA KaK IPeNATCTBUSA K CTAHOB/ICHUIO eMHOI HallMOHAIbHO
UOEHTUYHOCTU. BocnpuATHe A3bIKOB MEHBIIMHCTB KaK YI'PO3bI 11 ITOIUTUYECKOTO

2 Sigve Gramstad. Diversity of language situation in Europe // Minority language protection in
Europe: into a new decade. Regional or Minority languages. — Strasbourg: Council of Europe
Publishing, 2010. — No.8. — P. 29-30
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€[IMHCTBA TOCY/IAPCTBA OYE€HDb BPEJJHO OTPA’KaeTCsA Ha PETMOHAIbHBIX A3bIKAX, IPU-
BOJUT K VX YIaJKy, He TOBOPS y>Ke 00 UX PasBUTHML.

Opnaxko, 25 eBPOIeiCKIX CTpaH, KOTopble paruduiimposam XapTuio 00sS3y0TCs
COIJIacOBATDb NOOXKEeHMA XapTUM C HALMOHATbHBIM 3aKOHO/IaTe/IbCTBOM, YCTaHAB-
NUBaeT IPAaBOBOJ CTATyC SA3BIKOBBIX MEHBIIMHCTB (cT.4). HoBeitmuM cpepcTBOM
MMITIEMEHTALVY 9TOTO 00513aTe/IbCTBA SIB/IACTCS IIPUHATIE IIOJIOXKEHNUI O SI3BIKOBBIX
IpaBax B KOHCTUTYLMOHHOM 3aKOHOAaTeNnbCcTBe cTpaH. KoHctutynun 37 cTpan
EBponbl BK/II0OYAIOT IIONIOXKEHN A CBsA3aHHbIE C BOIPOCAMM O A3bIKaX. BonbmmHCTBO
KOHCTUTYLVIII IIPOCTO IIPOBO3IIAIIAIOT OIIPEIeICHHBI A3BIK (V1N HECKOIBKO 513bIKOB)
KaK roCyJapCcTBEHHBIN, OQUIIMaIbHBI MM TOT U Apyroii. HekoTopble KOHCTUTYLMU
He 3a/Jal0TCsI BOIPOCOM TOCYAApCTBEHHOrO My ouIiManbHOro sA3bIKa (8 CTpaH).
ECTb KOHCTUTYLIMM, KOTOpPbIE OTPAaHNYMBAIOT CeOsI 3aIIPeTOM JUCKPUMMHALIUN 110
A3BIKOBOMY IPU3HAKY. VI TOMbKO HeKoTophle cTpaHbl LlenTpanbHoit 1 BocTounoit
EBpomnbpl He TONBKO NPUCOEAMHMINCDH K XapTuy 1 PaMO4YHOII KOHBEHIIMN, HO U B
OIIpefe/IeHHO CTeNIeHN OIlpele/ININ ONIpefie/IeHHble KOHCTUTYLIMOHHbIE IIPUHIUATIBI
3alMThl MEHBIIMHCTB U A3bIKOB MEHBIIVHCTB.

VHTepecHo, YTO HaBsA3aHHaA 3TUM CTpaHaM yepes BcTyIuleHne B CoseT EBpornbt
KOHCTUTYLIMOHHAs MOJE/Ib TapaHTUM IIpaB MEHBIIVHCTB ¥ A3bIKOB MEHDBIIVHCTB,
He CBA3aHHBIX C TOCYIAPCTBEHHBIM A3bIKOM, IIOYTY He IPUMEHAETCA CTpPaHaAMU
3anajgHoit Esponbl. B nx I'ocygapcTBeHHBIX HOKMIaflaX 4acTO YKa3bIBA€TCA, YTO
OHJ MMEIOT IaBHME [JeMOKPATU4YeCKUe TPaguLUM ¥ B IPUHATAM CIELMATbHOTO
3aKOHOJATe/IbCTBA HeT He0OX0AMMOCTH. V] 3ieCh OTKPBIBAaeTCsI MPOKOE TIOTIE [T
IOBOJVHBIX CTAH[JAPTOB U HACTABJIEHM I HOBBIX N€MOKPATUIl CTapbIMIUL.

ITpuBeneM HECKOBKO NPUMEPOB KOHCTUTYIIMOHHOTO PEHIEHN A BOIIPOCA A3bI-
KOBBIX IIPaB B OIIPe/le/IECHHBIX €BPONENCKNX CTPaHaX.

CornacHo 1. 3 ct.3 Koncrurynun I'epmannn 1948 r. «Hukomy He MOXKeT OBITh
IpUYMHEH yllep6 WM MpefoCTaBIeHO MPeNMYIeCTBO BCIEACTBYE €r0 I0JIa, ero
IMPOMUCXOXJEHM A, €TO Pachl, €r0 A3bIKA, €T0 MeCTa POXKAEHUA U POJICTBA, €T0 Be-
PONUCIIOBEaHMS, €T0 PENUTMO3HBIX MM IOMUTHYeCKUX yoesxxneHuin»’. Ilo copep-
JKaHVI0 KOHCTUTYLMOHHOE IOJIOKEHJe He pellaeT BOIPOC OQUIINMATBHOTO SI3bIKa
VN SA3BIKOB MEHDBIIMHCTB. Pedb upieT 0 3ampere IMCKPUMUHALMN IO A3bIKOBOMY
npusHaky. JIio06ble IopuandecKue rapaHTUN COREICTBIUSA Pa3BUTHUIO MM 3aIIUTHI
TaKMX A3bIKOB He IIPeJIBUAUTCA.

Cratba 8 Koncruryuun Asctpun 1983 r. mpososrnamaer «Hemenknit A3bik
ABIsIETCsT OQUIMATbHBIM SI3bIKOM Pecrrybonuku, 6e3 yiuiep6a [ist mpas, MpegycMo-
TPEHHBIX (efiepalbHbIM 3aKOHOM JI/Is1 A3BIKOBBIX MEHBIIMHCTB»*. KoHcTUTYLIMA
omnpepenser oQUIMaNbHBINA A3BIK, IIPaBa SI3bIKOBBIX MEHBIINHCTB ONpPENe/IAI0TCS
CIeIMaJIbHBIM 3aKOHOM.

3 KoHctuTyuym crpas Mypa (KOHCTUTYLMU M OCHOBHBIE 3aKOHBI CTPaH MMpa) [D/eKTPOHHBbII
pecypc]. Pexxum mocryma: http://www.uznal.org/constitution.php. HasBanue c skpana
4 Tam xe
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Cratpa 70 ®epepanbHoit Koncturynum IlBeiiapun onpenenser:

«1. OpuumanpupiMK s13pikaMy Cor03a SIBISIOTCS HeMELKUI, GppaHIy3cKmit 1
UTANbAHCKMIL. B OTHOIIEHMSX ¢ MUIIaMM PeTOPOMAHCKOTO sI3bIKa OUI[MaTbHBIM
s3b1koM Cor03a ABIAETCS TaKXKe PeTOPOMAHCKMIA.

2. KanToHbI onpefienstor cBoy oduimanbHble s3bIKu. YToObI COXpaHUTD B3aMMO-
HOHMMaHMe MeXY sI3BIKOBBIMY COOOIECTBAMY, OHY YBa)KAIOT TPAAMULVIOHHBII sI3bI-
KOBOII COCTaB TePPUTOPUIL I YUUTHIBAIOT KOPEHHBIE SI3bIKOBbIe MEHBIINHCTBA.

3. Coro3 nogep>x1BaeT Mepbl KaHTOHOB I'pay6roH/eH 1 TU4MHO 110 COXpaHEeHNIO
U IOOIPEHNI0 PETOPOMAHCKOTO ¥ UTAIbAHCKOTO A3bIKOB». JJOKYMEHT onpefenser
4yeTblpe O(UIMANTBHBIX A3bIKa, CCHIIAETCS HA KOPEHHBIE S3BIKOBbIe MEHBIIVMHCTBA
6e3 1X OIpefie/IeHIs 1 OTIpefiensieT PeTOPOMAHCKIUI U UTAIbsIHCKIIT OUIaTbHbIe
SI3BIKY KaK TEPPUTOPHATbHbIE S3bIKY 1 SI3BIKM MEHBIIMHCTB. Takum 06pa3om, mo0sie
MOJIOKMUTEIbHBIE A3BIKOBbIE TPaBa B KOHCTUTYLIMM OTCYTCTBYIOT.

BecbMma pexmapaTUBHBIMMY, HA HAIll B3ITIAJ, AB/ISAETCS MO0XKeHue cT. 3 KoncTn-
tyuuu Vcnanunm 1978 1. rie pedb UgeT 0 TOM, 4TO

«1. KacTunbckuit s3bIK ABACTCS OPUINMATbHBIM A3BIKOM VICIIaHCKOTO rocy-
mapcrBa. Bee ncnaHLbl 00s13aHbBI 3HATD €I0O ¥ UMEIOT IIPAaBO MM I0/Ib30BATbCA.

2. Ipyrue s3piku VicrmaHuy TakyKe sIBASIOTCS OQUIIMAaTbHBIMU SI3BIKAMI aBTO-
HOMHBIX COOOII[eCTB B COOTBETCTBUH C UX YCTAaBAMIL.

3. BorarcTBO pas/IMYHBIX A3bIKOBBIX 0COOeHHOCTel VicTiaHu sB/IsI€TCS Kyb-
TYPHBIM HacjIel}eM, KOTOPOe II0/Ib3yeTCsI 0OCOOBIM YBasKeHMEeM U 3aIUTO» .

ITynxT 2 c1.68 Koncturyunn Benrpun (B pepakumm 2004 r.) mpegycMaTpuBaer:
«Benrepckas Pecny6muka obecreumBaer 3aIiUTy HAIMOHAIbHBIX U STHUYECKUX
MEHBIINHCTB 11 00ecIedrBaeT X KO/UIEKTUBHOE Y4acTye B TOCYapCTBEHHBIX Jlefax,
YKPeIUICHU S UX KY/IBbTYP, UCIIONb30BaHMEe POJHOTO SI3bIKa, 00pa3oBaHIA Ha POSTHOM
A3BIKE M MICIIONIb30BAaHME MMEH B MX PONHBIX A3bIKax». B JaHHOM cnydae B akTe
BbIJIeTIeHbI KOHKPETHBIE sI3bIKOBbIE IIPaBa Ha YIOTpeOIeHe pOJHOTO sA3bIKa, 00pa-
30BaHI€e HA POHOM sI3bIKe, MICIIO/Ib30BAHS COOCTBEHHBIX MMEH Ha POHOM SI3BIKE.
O6pasoBaHue ABIAETCA BeAYIMUM (HAKTOPOM JI/IsL COXPAHEHMS U Pa3BUTUS TaKUX
SI3BIKOB ¥ [IO9TOMY IIPaBO Ha 00pa3oBaHye Ha POJHOM sI3BIKE SIBIAETCS BEAYIMM B
4yepeze MEpPOIIPYUATUI, HallpaBJIeHHBIX Ha ITOOIPeHMEe VICTIONIb30BaHNA PETMOHAIb-
HBIX S13bIKOB VIV SI3bIKOB MEHBUIMHCTB B O0I[eCTBEHHO KM3HY CTPAHBI.

Haubonee npegMeTHO, Ha Halll B3IJIAM, 9TOT BOIPOC pelleH B KoHcTurynum
Crnosankoit Peciy6nukm 1992 r. Crarbs 34 otmevaeT: «1. Ipaskganam, KoTopble 06-
pasyioT B CroBarjkoit Pecriybnmke HarjmoHaIbHble MEHBIINHCTBA V/IU STHIYECKIe
I'PyIIbL, FAPAHTVPYETCA BCECTOPOHHEE Pa3BUTHE, B YACTHOCTH, IPaBO COBMECTHO C
APYTMMM IpeACTaBUTENAMY MEHBUIVHCTBA W/ IPYIIIIBI pa3BUBaTh COOCTBEHHYIO
KYZIBTYPY, PACIIPOCTPAHSITH U MONYYIaTh MHGOPMALINIO HA POXHOM SI3bIKe, 00BeII-
HATHCS B HAl[MIOHATbHbIE OO'beMHEHNS], CO3[ABaTh U COLEPKATb YUPEXKAEeHMS 00-
pasoBaHMs U KyAbTypsl. [IoApoOHOCTH yCTaHABINBAIOTCS 3aKOHOM.
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2. I'paxxpganaM, IpMHaJIeKAIUM K HallMOHA/IbHBIM MEHBIIMHCTBAM U/ 3T-
HMYECKUM TPyNIaM, IpU YCIOBUAX, YCTAHOBIEHHBIX 3aKOHOM, KpPOMe IIpaBa Ha
OBJIaJIeHJe TOCYapCTBEHHBIM S3bIKOM, FapaHTUPYeTCA:

b) mpaBo 1M0IB30BaTHCA CBOUM S3BIKOM B OQUIIMANIbHBIX OTHOILEHMAX;

C) IpaBO y4acTBOBATb B PeIIEHNM BOIIPOCOB, KACAIOIMXCs HAL|MOHAIbHBIX
MEHDBIIVHCTB ¥ STHUYECKUX T'PYIIIL

3. OcyuiecTB/eHNs paB IpakaH, IPUHAAEKAINX K HAIIVIOHAJIbHBIM MEHb-
IIMHCTBAM U STHUYECKMM TPyTIIIaM, TApaHTMPOBaHHbIX HacTosIel KoHCTUTyLMelt, He
TOJIKHO CO3/1aBaTh YITPO3y CYyBEPEHUTETY U TePPUTOPUANTBbHON IienocTHOCcTH ClioBal-
Koyt Peciy6yKy My DpUBOJUTD K FUCKPVUMMHALIMY OCTaJIbHOTO Hace/IeHUsI»®.

YeTKo MPOTUBOIONOXKHOE pellleHle BOIpoca HaXoAUTbcs B KoHcTuTynun
Opannun 1958 r.: Crarpsa 2. (Koncturyunonnsiit 3akon N 92-554 ot 25 uioHs
1992 1, ct. 1) ,OpaHuysckuit s3bIK sB/sieTcs sA3bIkoM Peciy6nuku“. Ha Teppuro-
PUM IPUCYTCTBYIOT OKO/IO 10 HallMOHATBHBIX MEHBIIMHCTB YMCICHHOCTBIO 6ortee
4 MyH. nuy (HampyuMep, 97b3acLibl, TOTAPUHTIIBL, OACKY, KOPCUKAHI[bI, UTATbIHIIb,
nopryranblsl u gp.). Ognako, OpaHuysa NPUHLKUIINATBHO He IIPU3HAeT HU Ha-
L[MIOHa/IbHbIE, HU S3BIKOBbIE MEHBIIMHCTBA Ha CBOeil Teppuropuu. PpaHIyscKmii
KOHCTUTYLIMOHHBII COBET CUMTAET, YTO TaKOe IIPU3HaHMe ObIJIO OB HECOBMECTIIMO
C MIPUHIUIIAMU PaBEeHCTBA TPAXKJaH 1 efuHCTBA GPaHI[y3CKOI HAL[MNL.

BocTounsle nopgxons! HaxoauM B Koncturynum Typrym 1982 1., uiena CoseTta
EBpormsr ¢ 1949 1. B ¢1.3. roBoputca: «Typelkoe rocygapcTBo, ero TeppUTOPNA 1 Ha-
1ysi — efuHOe Hepenumoe Lenoe. OpuiiaabHbIl A3bIK — TYPELKUii », a a63. 8 cT.42
npepocreperaeT: «Hukakoil A3bIK, KpoMe TyPeLKOro, He JO/DKEH IIPeNojaBaTbcs B
Ka4yeCTBe POJJHOTO SI3bIKA TYPELIKIM IPaK/JaHaM B JIFOOBIX 00pPa30BaTe/IbHBIX YIeOHbIX
3aBefeHNAX». TaKie MoaXoAbl K A3bIKaM MEHBIIVMHCTB He TO/IbKO He COOTBETCTBYIOT
€BPOIIEIICKUM SA3BIKOBbIM CTAHJApPTaM, @ OTKPOBEHHO HapYILIAIOT IOCIeJHNE.

Ha ocHOBaHMM M37I0)KEHHOTO MOXKHO CHie/laThb BBIBOJ, O TOM, YTO IIO CBOEMY
CTaTyCy IIPaBO IO/Ib30BaTbCA POJHBIM A3BIKOM VJIM A3bBIKOM MEHBIIMHCTB, CO-
TepyKalleecs B KOHCTUTYLMAX €eBPONEICKMX CTPAaH MOXKHO YCJIOBHO pasfleInTh Ha
HIeCTb KaTeropuii:

1. mpaBo Ha CBOOOHOE MCIIONIb30BAHNE POJHOTO S3BIKA;

2. IpaBO Ha COXpaHEHMeE A3bIKOBOI CAaMOOBITHOCTY;

3. mpaBo mony4yarb 06pasoBaHue Ha POJHOM SI3bIKE;

4. mpaBO Ha MCIOIB30BAHNE POJHOTO s3bIKa B OPUI[MATBHBIX OTHOIIEHNUX, TO

€CTb B TOCY/IapCTBEHHDIX YYPEXKJEHNAX;

u

Ipyrye IpaBa (KyJIbTypHbIE, B CPeCTBAX MAacCOBOM MHGOPMALUY I T.IL.);
IpU3HaHNe eIVHOTO A3bIKA CTPAHBI i UITHOPMPOBAHME IIPAB APYTUX Perno-
HaJIbHBIX SI3bIKOB JI/IM A3BIKOB MEHBIINHCTB.

&

HepBaH M BTOpas KaT€TOpUM IIpaB IIPOBO3I/IAIIAI0OT IPUHIINIIBI I IIEHHOCTH, YoKe
BCTPOEHHBIE B CUCTEMY ITpaB Y€/IOBEKA V1 OCHOBHDBIX CBO6OI_[. OHu npegycMaTpmBaoT
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CBOOOZLY SI3BIKA, T.€. [IPABO JIMI}a CBOOOHO BBIOMPATD 1 UCIIONB30BATDb CBOJI SI3BIK, OBITH
CBOOOIHBIM OT BMENIATe/IbCTBA B JIeJIe eTO A3BIKOBOI NIeHTHYHOCTH. To ecTh, pedb
UZET B KaKOJ-TO Mepe IPO eCTeCTBEHHbIE IIPaBa Y€/I0BEKa, B KOTOPbIe TOCYAapCTBO
He JJO/DKHO BMEIIVBATbCs. TpeThs 11 YeTBepTasi KaTeropus IpaB AB/IAI0TCA Haubosee
VHTEPECHBIMH, IIOTOMY YTO VX Pa3BUTHE U 3aIIUTY 00eCIeYNBaIOT rocyapcrsa. B
IAHHOM C/Ty4ae TaKye IIpaBa Ha/laraloT Ha TOCylapCTBEHHBIE YUPeXXAeHNA 00A3aHHO-
ctu obecnednTb 0Opa3oBaHMe Ha A3bIKAX MEHBIIHCTB U BO3MO>KHOCTD OOIIeHN s Ha
A3bIKaX MEHBIIMHCTB C IIPefiCTaBUTEIAMIU TOCYIAPCTBEHHBIX YUpeXXIeHNI1, OpraHOB
U OpTaHM3aIMIT HA UX POSHOM A3bIKe. [1ATasA KaTeropns mmpas ABIAETCA CBOETO pofia
MepCHEeKTUBHBIM HaIlpaBIeHNMEM /I Ja/TbHENIIETo pacllMpeHNs A3bIKOBBIX IIpaB
Ha BBICOKUX YPOBHSX UX obecredeHus B crpaHax. [llectas xareropus, K KOTOpoit
OTHOCHUTCS MHOTOYNC/IEHHas rpynna 4wieHoB Coseta EBponbr: @pannus, Typuns,
Iopryranus, benbrus, I'penus, Jlateus, JIntea, ScTtonns, bonrapusa n Hekotopble
ApyTHe OTPUILIAIOT CYLIeCTBOBAHMA MEHBIIMHCTB M He IPU3HAIOT A3bIKOBBIX IIpaB
MEHBIIMHCTB, IIPeXJie BCEro, OTCTalBasl eMHCTBO HAllMM Y eMHYI0 KY/IbTYPHYIO I
S3BIKOBYIO VJICHTUYHOCTD IPaKJaH. DTU CTPAHDI He paTU(UIMPYIOT, 2 HEKOTOpbIe
fake He MOAINCHIBAIOT, EBporerickyio XapTuio pernoHaIbHbIX A3BIKOB WM A3BIKOB
MEeHBIINHCTB, KoTopas npusHaHa CoBeToM EBpombl Kak 0053aTe/bHbIN TOKYMEHT
nnd ctpal LlenTpanpHoll u BocTouHoit EBponbl Ipy BCTYIIZIEHUH B 3Ty YBaXKaeMyIo
€BPOMENCKYI0 MeXTYHApOAHYI0 OpPraHM3aI[1Io.
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CONTRIBUTIONS TO THE THEORY OF
ABUSE OF RIGHT

Dumitru BALTAG, dr. hab., professor
Gheorghe TRAGONE, PhD student

The concept of abuse of rights is relatively new and at the same time, questionable for science
General Theory of Law. This article reflects the opinions of reference in terms of theories, issues
that could be integrated into this concept. Setting subjective rights of individuals and their imple-
mentation in good faith is immeasurable practical importance. The problem is to determine the
essence of this concept. Dilemma materialized to accept the status of abuse of rights or qualify
this phrase as an unlawful act, which would have consequences for liability.

Keywords: subjective rights, abuse of rights, the subjective theory of abuse of rights, objective
theory of abuse of rights, abuse of right classification, principles of abuse of rights, the exercise
of a subjective right

CONTRIBUTII LA TEORIA ABUZULUI DE DREPT

Conceptul de abuz de drept este relativ nou si, in acelasi timp, sub semnul intrebdrii in stiinta
Teoriei generale a dreptului. Acest articol reflectd opiniile de referintd in materie de teorii,
probleme care ar putea fi integrate in acest concept. Problema este de a determina esenta
acestui concept.

Cuvinte cheie: drepturi subiective, abuz de drept, teoria subiectivd a abuzului de drept, teoria

obiectivd de abuz de drept, principiile abuzului de drept, exercitarea unui drept subiectiv

General theory of law is a key to the unit and the constant studying law con-
cepts, categories, principles and basics of it. Legal theory can’t ignore the structural
analysis of this phenomenon, its ways of particular expression would be found in
construction, they carry.

One of the most difficult issues facing those who study law is the problem of
realization and implementation of law. Realization of law is a process. This process
involves behavior, which must correspond to the spirit and letter of the law. Then,
when this behavior does not meet these rigor, when legal norms are violated by
subjects, we meet two new categories: abuse of rights and fraud by law as related
issues, inextricably linked to the relationship between the spirit and the letter of the
law and in while relevant to the general theory of law.

To highlight the spirit of the law, the purpose contemplated by the legislature when
regulated the behavior of subject’. As mentioned I. Craiovan, quoting Hegel “right field

1 See: B. Black. General Theory of Law and State. Chisinau: Bons Offices, 2006. p.440
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is, in general, what is spiritual and nearest place, and its starting point is the will, which
is free, so that freedom is the substance and determination of it, and law system is the
field of freedom wrought, the spirit world products by itself as second nature™.

Is to determine if the subject of law do anything with subjective rights, given
under the law that is currently free choice of variant behaviors. This option may not
result solely from the pleasure of the subject. It results from the letter of the law.
Letter of the law requires us to exact literal interpretation of the content of the law,
the content of legal rules. This behavior can’t fall outside the requirement of Art. 55
of the Constitution of the Republic of Moldova ‘exercise of the rights and freedoms”.
“Any person exercising constitutional rights and freedoms in good faith, without in-
fringing the rights and freedoms of others”. In this sense, legal rules guide, influence
and determine behavior of law subjects. The subjects often show trends adherence
to legal norms and values promoted by the society, conforming to them, sometimes
these rules are violated or neglected”’.

In case of abuse of rights, rights, freedoms conferred by legal rules to subjects
are exercised in good faith, not achieved the goal, the objective pursued by the leg-
islature in violation of thus spirit of the law. and when it occurs, it is broken “rule of
law”, which threatens the rights and interests of any issue of law, or vice versa — it
is used illegally, unless it can produce negative consequences for everyone protected
by the legislature.*

Topicality is a tendency to generalize the abuse of rights as determined by leg-
islative instability and reinterpretation of good faith in the conduct of legal topics of
law, abuse of rights is a constant presence in all our legal spheres. They are virtuous
and primitive practice, depending on the actual subjective right holder. Today in our
society we see a tendency in abuse of right of the government to the governed. Moral
sense of the participant in the legal relationship is no longer seen as a virtue, than
in the small and exclusive and expressly declare certain values seem often a sign of
abuse is made inadaptability methodically direct interest of the right holder subjective,
justifying any behavior, and the “guilty” no longer has any conscience problems, he
acts as do many others. Thus, widespread abuse neutralize individual guilt™.

Starting from the idea that “logic requires scientific conclusion, that, no state has
a monopoly as true that everywhere positive law contains and produces unjust that
only recipients can evaluate™, we consider that abuse of rights can not only result
in bad faith exercise of subjective rights, but sometimes a form of protest of rights

2 See: Ion Craiovan. Legal doctrine. Bucharest. 1998. p 209

3 See: B. Black. Op. Cit., P 441

4 See: GhAvornic. Treaty general theory of law. (2 volumes). Vol II. Chisinau: Central Printing,
2010. p.239

5 See: C. M. Ailoaie (Ignatescu). Abuse of rights. PhD thesis. Timisoara West University, 2010.
p4

6 See: Gheorghe Mihai, fundamentals right. Right subjective. Sources of subjective rights.
Bucharest, 2005. p 157
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holders to the way in which it was recognized. However, no matter how “unfair” it
would be legal norms, they must be followed exactly, but they tend to be abused is
even more pronounced, with the degree of injustice is higher, for example, generates
excessive taxation abuses by taxpayers’.

Importance of tackling abuse of rights in terms of the general theory of law is
given so that gives an overview of abuse of law, as well marking distinct and spe-
cial elements of abuse of rights in different branches. If until now have developed
specialized studies devoted to some form of abuse of rights, this work analyzes the
concept in a different approach following a generalization, a summary based on the
study of law in question.

The problem of abuse of rights has a long history. Origin of abuse of rights theory
is not easily determined because there are several opinions contrary to this topic,
so we can conclude that the theory of abuse of rights is viewed through the prism
of two diametrically opposite concepts, the subjective and objective, concepts that
have subsequently guided the spirit of the laws of different countries.

Thus, the subjective theory advocates argue that this theory falls within the
exclusive ownership, appearing in French jurisprudence empire at the end of sec.
XIX. Others followers objective theory, which we rally and we argue that the theory
of abuse of rights is not limited to real rights®.

Romanian lowers faced with the fact that subjective right holder shall exercise
the right given by law to the detriment of others. For example, the owner of the
land, building a house, shady part of the garden by the neighbor or prevent passage
through its territory or waters within its territory. This created a situation where
the land owner, realizing the right of possession, use and disposition, violates the
interests of others. However, Roman jurists denied in these cases the possibility of
abuse of rights (nollusvideturdolu making, qui jure suoutitur — nobody considered
abusive activated when exercising its right).

Question, if we can use the right to make bad (especially given the well-known phrase
Ulpian that “good art is right and equity”) and nowadays is a controversial one.

Latin word “abus” does not speak of abuse, but on the record, exhausting thing
as Ulpian digestion’, and a current dictionary Latin abusus qualify as “full use of
it”'°. Roman jurist consults have not bothered to provide a scholarly theory, but they
found practical solutions in specific cases. In case of abuse of rights, things were the
same, witness the numerous maximum retained and coded in various collections.
Thus, we have maximum like “quo suo jure utitur, nimenem laedit”™"* (one who exer-
cises his right not hurt anyone), but the formula “sie utero alienumtuout non laedus”

7  See: Gheorghe Mihai. Op. Cit. P. 158

8 For a full analysis of the abuse of law in Roman law, see: U. Elsener. Les racines romanistes
de linterdiction de l'abus de droit. Helbin Lichtenhahn: Ed Bruiland, 2004

9 See: Dobrovici C. Labus de droit. Paris: Ed V. Giard E. Briere. 1909. P. 15

10 http://wwwlimbalatina.ro/dictionary (visited February 19, 2013)

11 See: Gaius. DigestaJustiniani. Book 1. Title 17.Apud U. Elsner. Op. Cit. P. 15

57



(a person must use the right so, that they do not disturb other). “Feci sed jure feci”
(rights that could be exercised without selfish purpose and care of damage caused,
exercised according to the law), is a principle that has been applied only with sig-
nificant reservations in admitting Roman law is also “malitus non est indulgendum”
(evil is not granted leniency)'>.

Roman law known also two related notions of abuse of law: fraud law and the
principle of good faith, in the words of Paolo “contra legem facit, quid id facit, quod
lex prohibet; in fraudem vero, qui salvis verbis legis sentimentiam eius circumvenit”
(talking about the spirit of the law to the detriment of formal or literary meaning of
it). It was also a distinction between good faith (bona fides) and equity and contracts
in good faith was defended by the mechanism “exceptio doli ‘(the good faith excep-
tion). Cicero, defined good faith in perception of two compliance: veritas (sincerity
in words) and consistency (fidelity to commitments), revealing for the first time, its
psychological substrate by Maxima “simper autem in senseris quid fide, non quid
diheris cogitandum™? (true good faith based on intent rather than words).

Should be noted that the maximum effect is preserved in Moldova’s Civil Code
art. 725 para. (2) “The Contract shall be construed as common intention of the par-
ties, but are not limited to the literal meaning of the words used.”

Law of the Middle Ages did not depart from the Roman jurist consults solutions
dedicated to addressing the abuse case. Legal practice, from the “small events” had
to establish abuse of rights theory construction. For example, Parliament of Aix, on
February 1, 1557, is punishing the owner of a machine for combing wool, who played
for the sole purpose of a lawyer inopportune neighbor.

Another example is a decision of the Court of Colmar, 2 May 1885 (building a cart
for the sole purpose of shade to neighbor), which notes the need to limit subjective
rights to a “serious and legitimate interest” interest to whose rights have been recog-
nized, their subordination and equitable principles of morality, sense of good faith™.

Also extended its application to real property rights and the rights of Procedure.
A decision of the High Court 1365 French obliged to pay a fine on a caller whose ap-
plication was intended only to delay the normal procedures®. However, recent French
doctrine' denying the merit of jurisprudence, arguing that the true construction of
this institution belongs to them.

Civil Code of Austria (Prussia in 1794) held for the first time in a codified law
phrase “abuse of rights” as a general principle applicable to all subjective rights. Against
Roman law and customary law observed no intention to harm as constituting abuse

12 See: H. Constantin Palade. Abuse of rights. 2010. P. 75

13 Ibid

14 See: L. Champion. Labus La Theorie of the droits. Brussels-Paris, 1925. P. 31. Apud: I. Deleanu.
Individual rights and abuse of law. Cluj-Napoca: Dacia Publishing House, 1988. P. 58

15 See: H. Constantin Palade. P. 76

16 C. Chappais, G. Aubert, P. Ancel. Labus de droit. Comparaisson Franco-Suisse. Geneva: Ed
PU Saint-Etienne, 2001. P. 17
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of rights. Abuse is dedicated to all intent and only without considering the effect of
the Civil Code of Montenegro, still in 1888 sanctioned the right for the sole purpose
of cause another injury".

The idea of abuse of rights is not in the French Civil Code of 1804, but had to rule
in a case concerning administrative provisions of the State Council established the con-
cept of “misuse of power” applied later in legislation. Neither the Austrian Civil Code
of 1811 is no longer present this institution, art. 1305 including a provision that would
even suggest incompatibility concept of abuse: “who makes use of his right to legal limits
shall not be liable for damage that would result from this abuse” These codes, written
under the influence of natural law school, believed that rights are general, universal,
given the nature and take the appearance of so-called “innate rights of man” (Personal
liberty, equality, property is one of these rights), uncontrollable by any court'®.

And Soviet doctrine address the problem in the same negative way. So for example,
some legal theorists as S.N. Bratus, M.V. Samoilov, considered the term “abuse of rights”
legal meaningless®. Arguing that idea, they resorted to the famous French jurist M.
Planiol. Planiol believed that abuse of rights theory itself is questionable in terms of
logic. He said that since “stop right where abuse begins” could not speak of abuse of
law, “one and the same act can be both under the law and contrary to law”?.

According to the author N.S. Malein “abuse of rights idea has no justification
and explanation clear and convincing in modern literature. Referring to the author’s
monograph V.P. Gribanov, published in 1972* about the limits of realization of civil
subjective rights, the abuse of rights N.S. Malein understand such cases, the holder
of a subjective right act within those opportunities, forming, thus making forms
that are outside the legal limits of the law. And then, one of two or subject acting
“within the law, belonging, and then, not abuse its right, or it activates the” off limits
determined by law “and thus breaking the law he does not abuse the right but his
committing an offense, what is liability. In both cases, the author concludes, the idea
and abuse rule of law does not exist**.

Under the pressure of social needs or interests “Great Capital” the bourgeois
democratic regimes and in the socialist-totalitarian doctrine of absolute rights was
gradually replaced with that of their relativity. Passing by hand and then through
the case law doctrine of abuse of rights idea brings to light the social function of
law legal life and his position and his performance®.

17 See: H. Constantin Palade. P. 77

18 Ibid

19 See: A. Malinowski. Abuse of rights. Journal of Russian law, 1998/http: w.w.w.juristlil.ru/
book_853.html. (February 19, 2013)

20 M. Planiol. Treated elementaire de droit civil. Volume II. Paris, 1926. p 298

21 See: VP Gribanov. The limits of the exercise and protection of civil rights. Moscow, 1972

22 See: NS Maleinos. Legal responsibility and justice. M.. 1992. with. 160

23 See: L. Josserand. The lesprit des droits et de leur relativity. Theoriedite of Labus de droit.
Paris: Ed Dalloz, 1939. p 370. Apud: Constantin Palade. Op. Cit., P 77
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Famous maximum of Planiol“le droit cesse ou l'abus commenece” opposed to
another “ou le droit commence l'abuse cesse” closer to the truth. Negative followers
theory probably confused the concepts of objective (all the legal rules) as subjective
(determined prerogative belonging to a subject), when asserted alleged contradiction
between law and abusive exercise of the right. Thus, once removed this confusion,
there can be no abuse of the objective, we can talk, but the abuse of subjective right,
more correctly expressed, about the abusive exercise of a right**.

Individual rights enshrined generic (established or created) in the current law
are possibilities for virtual subjects, while their exercise existing legal possibilities,
recovered in the specific subjects capable of action, natural or legal persons, citizens,
taxpayers, bodies state associations and organizations. Hence, we conclude that the
exercise of a subjective right regardless of its nature, is subject to the necessary ex-
istence chip generic abstract and objective law®. Only exceeded internal limits of a
subjective right defined by diverting it from its social and economic order constitutes
an abuse of law and attract liability of the owner.

Earlier we said that the origin of abuse of rights theory are two theories, the
theory of subjective and objective theory of abuse of rights. Followers of the subjective
theory (M. Planiol, G. Ripert) based on the concept of subjective rights absolute and
their isolation from their social purpose and function. They believed that the only
criterion for assessing domestic abuse as is the psychological factor, subjective intent
to harm resulted in*. Moreover, Georges Ripert says that “infliction of harm was
the only reason to work”, resulting thus that guilt as psychological factor, subjective,
leading to the existence of abuse of rights should take only as intended (as unthink-
able abuse as committed by negligence, carelessness, recklessness). This limitation
of the scope of the infringements intended only abuse was one of the first mistakes
of the subjective theory, design them being restrictive, narrow and individualized”.
We note another error of this theory: the lack of any objective evidence that external
factor, such as removal or diversion from economic or social purpose interest. In
addition, abuse in the exercise of a right to be confused with subjective bad faith,
fraud, which also is not correct. One of the authors progressive legal literature French
Louis Josserand, French lawyer, Dean of the Faculty of Law of Lyon, on the subject
investigated rightly said, “would be inconceivable that legal powers can serve as
weapons ill-intent, malice and bad faith. Fraud, which vitiates all acts which applica-
tion to terminate all legal rules should not give free rein under the benevolent too
subjective rights, it must be fought without mercy, otherwise insusii right — being
put into service for anti-social purposes, parodied the unworthy by those who use
it — would be likely to “die” under the blows of this desecration”.

24 See: H. Constantin Palade. P. 78

25 See: D. Gerasimos. Good faith in civil legal relations. Bucharest, 1981. p 114

26 See: M. Planiol, G. Ripert. Francois treat pratique de droit civil. T III. Paris, 1930. P. 575-580

27 Ibid

28 See: L. Josserand. The Labus de droit. Paris, 1905. P. 51. http://books.google.md/books/about/
for (visited 2/20/13)
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Evolving from absolute conception of subjective rights and their isolation from
their social purpose and function of the objectives followers theory of abuse of rights,
came from absolutization relativity subjective rights and observing that each of
them has a social purpose. This theory was developed in bourgeois society, capital-
ist philosophical doctrines based on solidarity, but also in practical situations with
large companies saw their small properties limited development land, without legal
means of pressure on them?®.

This theory, called social purpose, arising from misuse of power concept of ad-
ministrative law (exceeding the discretionary powers set out in legislation and legal
principles, or, one can speak of diversion of power then when it is used for purposes
other than those established by law), is regarded as developed by L. Josserand.

Diversion concept of power is very close to the concept of abuse of rights. There-
fore this concept is interpreted as followers subjective theory of abuse of rights, as
well as the theory of goals.

One issue discussed in doctrine and jurisprudence, diversion of power related
concepts as abuse of law to achieve those if misuse of powers necessary or not to
proceed with an element of intentional®®. Advocate General Lagrange in the no.
3/1954 are held that “the hallmark of misuse of power is not an objective violation
of a rule of law, but illegal subjective intent, as contrary to the law, the Authority
issued Decision” (diversion subjective theory of power). Instead ECJ, who shared
objective theory of power diversion nr.8/1955 decision stating that there is misuse
of power and then, when, by a serious lack of foresight or district, was pursued
another purpose than provided by law, no need to highlight the obvious intent to
circumvent the law.”

As previously mentioned, the theory is L. Josserand objectives. The basic idea
of these theories is “soul’s purpose lies in social law”. For it is improper act “act
contrary to the institution, its spirit and purpose™.

Objective set theory, then, that the first criterion (although there are other
criteria, such as why a legitimate social interests, aim right) of the intended social
function. Author T. degrees asserts that this conception of L. Josserand jump away
from reality and the theory of subjective and objective, bringing a new criterion: the
purpose and destination of rights, but at the same time recognizes the merit of L.
Josserand be combined with the objective subjective criterion®. Yet objective theory

29 See: H. Constantin Palade. P. 80

30 See J. Schwarze. European administrative Droit. Vol I. Bruylant, 1994. P. 274-294. Apud: L.
Nedelcu, A. Nicu. Legality and power in European public administrations. http://drept.ucv.
ro/RSJ/ (visited 2/20/13)

31 Ibid. P. 136

32 See: L. Josserand. The lesprit de droit et des leur relativity. Theoriedite of Labus de droit. Paris.
Ed Dalloz, 1939. p 345

33 See: T. Grad. Exercise of civil rights according to their economic and social purpose and rules
of coexistence. PhD thesis, Faculty of Law. Cluj-Napoca, 1991
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has some shortcomings. One of the shortcomings is ignoring the psychological factor,
subjective guilt in committing abuse of law. Another problem is defining social goal
against weather concepts as unstable as the criterion of morality and the different
political orientations throughout history.

As mentioned previously, there are legal doctrine authors annihilates the very
existence of abuse of rights (S.N. Bratus, N.S. Malein and others), considering that it
would be only the concept of fault broadly. To exercise a right, in order to commit a
loss means a tort negligence characterized by ill-intent and desire to cause injury.

This theory of assimilation abuse with tort law is not sheltered from criticism®.
L. Deleanu support the author’s opinion that between tort law and abuse are signifi-
cant distinctions: a) civil offense has anything to do with the existence or exercise
of an individual right, just in case abuse is committed, b) if not civil crime has any
relevance legitimate existence, and if the abuse is not a legitimate exercise, c) abuse
and other measures as may attract civil penalty in only the (disciplinary, adminis-
trative, criminal, which we’ll talk later, d) for abuse of law, no person shall be liable
only for damages to the victim, the court may decide to return to the previous situ-
ation, solutions are rare in civil matters®. In addition, abuse of rights is subjective
right diversion feature of its social and economic order, and could speak a distinct
abuse of an illicit act’.

Abuse of rights is not only the existence of contractual liability (abuse of rights
can attract other forms of liability) as there is no abuse of the subjective right —
right in itself, can’t be so — but, in the exercise or non-exercise to abusive, so the
diversion from the purpose for which it was recognized in the exercise of bad faith
(in the legal sense) by the owner, which means that it has exceeded limits, legally
lost its rights, the individual right.

Exceeding the limits of his right holder subjective means deviation from the
purpose of which was recognized by law and always commit mistake. This over-
flow — limit how limiting an individual right is limited to the subjective right of
another — in sight subjective intent to injure the right of another, citing exercising
their individual right taken as absolute. One’s right to listen to music in his apart-
ment is the right of individuals to privacy, when the music volume exceeds normal
when the machine touches subjective exercise of the right to privacy, tranquility,
rest, etc.. the neighbors lodger, of now there is an abuse of law made by the holder
as absolutely subjective.

Abuse of rights may result in legal liability under the following conditions:

— The existence of a subjective right determined (using the radio in his room

block at maximum sound volume subjectively determined adversely affecting
the exercise of a right neighbors subjective abusing his right to privacy);

34 See: H. Constantin Palade. P. 84
35 See: L. Deleanu. P. 83
36 See: H. Constantin Palade. p.84
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— Committing an illegal act by the exercise or non-exercise of a subjective right
(boundary between two properties costs fall equally owners of the two funds,
if one of the owners refuse to exercise this right, then the owner can do fund
neighbor forcing him by justice, mid expenditure);

— Material or moral damage;

— The causal link between the wrongful act and injury;

— Culpability of author of illegal act”.

Although the existence of subjective right is one of the conditions of abuse of
rights — along with committing an illegal act, moral or patrimonial injury, causa-
tion and fault report so — this does not mean that any individual right would be
susceptible of abuse by some individual rights by nature, the holder can’t abused:
the right to life, the right to dignity, the right to a name, etc..

Hence, we conclude that abuse of rights foundation is subjective right there. Sub-
jective right was taken more data definitions. An operational definition tells us that
“active subject to possible liability claims subject undertaking imposed or proposed
action or refrain from doing something, as the parties have understood that it should
behave when they entered the legal relationship is called as — as subjective®®.

So subjective right allows the holder:

a) have a certain attitude towards his right, for example, to use it;

b) provide appropriate attitude of the subject required;

c) may appeal to the state to defend its right path®.

But what is the measure of subjective right, which is its limit?

It is considered a “measure” a “limit” of subjective right, obligation. Obligation is
subjective and is right opposite the satisfaction or, where applicable, the performance
credentials that involves the rights of another holder of subjective rights. By giving,
doing, or not doing something.

There are some occasions when some individual rights are identified with the
obligation to exercise them, as if the public authority’s right to challenge the one who
committed the illegal act. There is, therefore, an absolute correlation between the right
and obligation. Wherever there is an individual right, we understand that there must be
a duty and an obligation wherever we mean that there must be an individual right.

Authors Gh. Mihai and L. Sabau, in an article published in the Annals of West
University of Timisoara give us a definition of subjective right to begin exploring “all
abstract subjective rights, both recognized by the state and the set of generic objective
law in force, which it (the state) gives them protection and guarantee, so that their
owners can exercise them freely is subjective right™!. As we see, the subjective right

37 See: Gheorghe Mihai. Fundamentals of law. Vol IV. Bucharest: All Beck, 2005. P. 208

38 See: D. Baltag. General Theory of Law. Chisinau: Center editorial FIUM 2010. p 332

39 See: B. Black. p 454

40 See: GhAvornic. P. 151

41 See: Gheorghe Mihai, I. Sabau. Contributions to the theory of subjective rights. The. Annals
of West University of Timisoara, Series Law, Vol II. 2004. p.4

63



can be viewed as a right of a person’s actual concrete and a set of individual rights.
In this definition there is a basic feature of the subjective right that is limiting him.
However, at the end of the article, the authors, would like to clarify that the law does
not give individual exercise unlimited power, enshrines freedom of all, however,
does not confer and illegitimate exercise of its unlimited or by each “Overcoming
the law or violating their purpose is abuse The subjective right, sanctioned by the
law in force™?. This approach is insufficient to distinguish between internal limits
applicable law (real abuse of rights) and external case illegal act®.

From the definitions of subjective right that this law is a legal possibility, while
exercise is right, just, legal opportunity materialized.

Exercise — recovery by the owner of the right that lies — takes place in light
of principles that defines the use of abuse of rights:

— The principle of the right to subjectively according to its lawful owner;

From this principle shows that recognition and protection of a subjective right
is justified by certain objective, the destination’s social, on the one hand and, on
the other hand, the holder is directed to assert his right subjectively if and only if
an agreement is in the interest of law. Conversely, disregarding purpose included
in applicable law by a rightholder subjective thus satisfy their personal interests
constitute abuse of rights.

— The principle of the right by the holder with respect to subjective morality;

Moral norm customize behavior, it evens legal norm. The latter does not pro-
hibit all acts of vicious, nor obliges all virtuous acts, but prohibits acts vicious and
virtuous acts require into the scope and general interest*.

From this it appears that the right subjective principle is realized not only with
the law and public order, and morality. Subjective right is exercised within its data
and objective norms of morality. About this speaks and art. 9 para. (1) CC RM
“natural and legal persons involved in legal relations must fulfill the obligations of
good faith in accordance with the law, to contract with public order and good morals”
This means that “good” manners have the same value significant other performance
conditions. “Morals” are a continuation of the law.

Although Moldovan law would allow gay marriage, it would be contrary to
morality, and, then, execution subjectively by two gay rights would not respect moral
Romanian concrete®.

— The principle of good faith exercise by the holder of the subjective right.

This principle tells us that only “good faith” should underpin exercise all civil
rights in the sense that it must be exercised with the right intent, loyalty, diligence
and prudence.

Article 55 of the Moldovan Constitution provides that “any person exercising

42 1Ibid. page 16

43 See: H. Paladi Constantine. P. 72
44 See: Gheorghe Mihai. P. 205

45 Ibid. P. 206
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their rights and freedoms in good faith without infringing the rights and freedoms
of others.

About good faith we learn from Cicero, that is unity between sincerity in words
(veritas) and fidelity to commitments (Constantia), or, fidelity to commitments ca’t
exist without their taking and taking is determined by sincerity. This principle, its
content indicates the subjective element of abuse of rights, born of the subjective
theory about it, that is based on the existence of error in the forms of intention or
negligence. Exceeding the limits of his right holder subjective means deviation from
the purpose for which it was recognized by law and always commit mistake. This
overflow — how limited, which limits an individual right is limited to the subjective
right of another — in sight intention to injure another’s subjective right, exercising
their individual right invoking taken as absolute*.

Based on the above we can conclude that abuse exists, regardless of the subjec-
tive nature of the right:

— Abuse of constitutional law, state or citizen;

— Report of criminal law, from any part of the report criminal justice, abuse of

civil law from individuals and businesses, civil disorder as subjective;

— Abuse of administrative law, the public administration;

— Abuse of tax law, the tax authorities;

— Abuse of procedural law, the participants in it;

— Report of family law, the spouses etc.”.

So any abuse of subjective right (constitutional, criminal, civil, administrative,
fiscal, etc.). Involves two elements: 1) subjective element consisting in the exercise
in bad faith, morals, public order or law; 2) objective element, which is the matter
right diversion from economic and social purpose of which was recognized as legal
finality.

In a complex vision of abuse of rights concept, we believe that these two elements
should be combined, imposing a synthesis between theory subjective and objective
theory of abuse of rights. Abnormal and excessive use of intentional or negligent,
or easily a subjective right, by overcoming its internal limits, includes implicitly
subjective right diversion from its social and economic order.

There is no doubt that you can exploit only a subjective right, which not only
understand the rights and freedoms of the person and the exercise of certain rights
of public authorities, which are sometimes used unscrupulously to the detriment of
citizens. Therefore subjects of abuse of rights can be:

1) constitutional rights and freedoms holders (citizens, political parties, media)
Note that if all individual rights are fundamental constitutional rights, not
all individual rights are constitutional rights. Whether a constitutional right
depends on subjective value judgments own an epoch and a given society.

46 Ibid. P. 207
47 1Ibid. P. 202
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Protects fundamental subjective human rights beyond constitutional require-
ments. However, the current Constitution includes, in addition to fundamental
individual rights and the constitutional own citizens statutes of each state*®.

2) institutions, enterprises, organizations (eg monopolistic enterprise abusing

the dominant market position);

3) State bodies and its officials.

Generic subjective rights (existing objective law, the law in force) are possibili-
ties for virtual subjects, while their exercise existing legal possibilities, verified by
specific subjects capable (citizens, political figures, media, institutions, enterprises
organizations, state bodies, civil servants). Topics which the law permits the exercise
of subjective rights are required, also by law, to assume and exercise the corresponding
obligations as they are provided and limits. If a representative of the media exceeds
the limits set out in the exercise of its subjective opinion, he falls in abuse of right
to an opinion.

Research the law governing the behavior of subjects in the exercise of subjective
rights allows us to classify abuse of rights into three categories:

1) abuse as legitimate;

2) abuse as limited by law;

3) abuse as illegal.

If abuse as legitimate, the right subject is directed primarily against morality,
but not against the law or public order. In other words, within the limits provided
by law, the owner can do any kind of subjective acts, even if the harm they cause to
others. Someone, who is accused enriched in immoral ways can answer “I do not
say that I morally rich, but respecting the ways established by law, legal” if coverage
is legal acts, morality does not matter.

Another example: neighbor builds a house so high, that totally obscures the
neighbor’s garden. A driver who only lifted to permit subjective exercise their right
to travel by car on the streets, we practice with, and with fear of accident, moving
only 20 cm / hour, making the move to a congestion, it does not violate the other
driver subjective right to move with a speed of 50 cm / hour, but temporarily restrict
the individual right.

As examples we may refer to the Roman law, namely the Roman law was beauti-
ful and just adajiu qui suo iure utitur reminem laedit- who uses his right injures no
one. In other words, as mentioned above, within the limits set by law, the owner can
do any kind of subjective acts, even if the harm they cause to others.

Example, significant concerns as legitimate abuse by the exercise of social rights
and freedoms, brings French scientist P. Sandevuar®. According to the author, misuse
legitimate exercise of the right to strike, the right to work is difficult to achieve by
other matters (if that were occupied by strikers some areas where workers want to

48 1Ibid. P. 204
49 See:P. Sandevuar. Introduction to Law (translated from French). M.. 1994. with. 303, 326
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work) or the establishment of pickets (it is impossible to go to work for those not
participating in the strike).

A similar situation may be blocking ports, refusing to unload some perishable
goods.

Abuse as legitimate harm the social relations regulated by law, for these reasons,
depending on the concrete situation, can be described as immoral or irrational.

Subject immoral acts when, do not coordinate their actions with concrete his-
torical representations of good and evil, just and unjust, the social values governing
relations between individuals, family, society, state.

Subject moral act within such time as the emoticon you do or say not deliberately
cause suffering to others. Morality is equivalent to goodwill, immorality ill-will. Here,
we would like to emphasize, intentional aspect of the suffering caused. We absolutely
free, and whenever we act at will, accepting the absurdity of the situation, but at
the same time, freedom means responsibility. We are aware of the consequences
of their actions and are the product of past actions. As a result, the freedom that
we take every choice made involves voluntary and conscious acceptance of certain
limitations that come with the election. Action horizon shrinks depending on the
chosen limits.

Subject acting irrationally if economic and social order, required by law, can be
achieved by using other legal means.

Lack of money to pay judges in Moldova, in late 2012, is the result of irrational
bonuses court presidents. At least this is claimed Minister of Justice, who said that
only during 2012, employees of judicial institutions have raised premiums of over 2.5
million. lions payroll. While legal rules provide that such payments can be made only
from domestic savings®. As we see, this is the event of abuse licit, in fact irrational
exercise of individual rights. Thus, speaking of abuse as legitimate, the subject realizes
the rights, using the prescriptions of the law. given that subjects comply prohibitive,
it does not violate law and can’t be held legally responsible.

The second category of abuse is abuse as limited by law.

In this case, can use in bad faith law is limited to prescriptions legal norms,
which do not contain sanctions (due at the abuse of a right can’t be held responsible),
but are intended to:

1) preventing abuse of the concrete sphere of social relations. For example, art.

1 para. (3) CC RM “Civil Rights may be limited only by the organic law on
the grounds set out in the Constitution of the Republic of Moldova;

2) to exclude the possibility of law subject to abuse his right, Art. 53 para. (5)

RM Family Code says that if abuse of parental rights, the child may apply to
the guardianship authorities for their legitimate rights;

3) to limit abuse of law deliberately. Article 41 para. (1) Constitution stipulates

that citizens may freely associate in parties and other social-political organi-
zations.

50 http://www.md/rosocialministruljustitiei(visited 2/22/13)
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Litigation of parties will also consider other circumstances ..., the party’s actions
endanger the functioning of state institutions or the rights to freedoms of others
art. 11 of the European Convention, it prevents the state to exercise its function of
protecting those institutions and individuals® (from the abusive exercise of this
right — Ed).

Another example, the German Constitution art. 18 states “who abuse the freedom
of assembly, opinion, press, freedom of conscience, association ... against bases of
a democratic state is deprived of these rights.”

As we see abuse as the second category are recognized by the state as undesir-
able because they can cause harm social relations protected by the state. Legal con-
sequences of thus depriving rights abuses are concrete, specific persons or refusing
to defend his rights.

The third category of abuse as abuse of law are illegal or considered illicit and
sanctioned actions, if their liability occurs. Topics such actions usually are law en-
forcement officers, persons in charge, journalists etc. In other words, people who are
competent state special rights or powers to conduct public functions.

Conditions as unlawful abuse and accountability that engages are:

— The existence of a subjective right determined using the radio in his room
block at maximum sound volume subjectively determined adversely affecting
the exercise of a right of neighbors subjective abusing his right to privacy.

— Committing an illegal act by exercise or non-exercise of rights subjective
Granitu costs between two properties, properties fall equally on the two funds,
one fund if the owner refuses to exercise Granitu subjective right, then the
owner can do next fund delegating it through mid justice expenditure;

— Economic or moral damage;

— The causal link between the wrongful act and injury;

— Culpability illegal act™.

Although the existence of subjective right is one of the conditions of abuse of
rights — with committing a willful material or moral injury, a causal relationship
and guilt — this does not mean that any individual right would be followed by abuse:
some subjective rights by their nature, can’t abuse holder: the right to life, the right to
dignity, the right to name etc.. It is also noticeable as many types of abuse of illicit,
each with its specificity: the abuse of constitutional, civil, criminal, administrative,
commercial, tax etc..

Liability thus action can be established both in law (eg, art. 327 hp RM “abuse
of power or abuse of office”) and the law subordinate legislation (regulations, in-
structions, etc.).

However, Article normative act, not always, can be summed up one way or
another abuse of law. Often the abuse of rights is a way to commit other crimes or

51 www.csj.md/admin/public (Visited 2/22/13).
52 See: Gheorghe Mihai. P. 208
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misdemeanors. So, for example, in the opinion of the author FM Resetnikov®, concrete
forms of abuse of rights can’t be qualified as crimes committed by persons directly
in charge, but the attacks on the rights of citizens (art. 178 hp RM “violation of the
right correspondents secret “art. 180 hp RM” deliberate violation of the law on ac-
cess to information ”, Art. 183 hp RM” violation of labor protection “crimes against
justice (art. 308 CP RM” illegal arrest; art. 307 hp RM “Pronouncing a judgment,
decision, conclusion or judgment against the law) or against property (art. 194 HP
RM” Causing damage to property by deception or abuse of trust ).

It also refers to other subjects. For example, journalist and media abuse. Journalist
card not trigger any immunity or any status. But sometimes, we are witnessing the
manipulation, lies and non-words, we see daily on most screens, which are danger-
ous for the press and hygiene Moldovan society.

Thus, abuse of illicit as may be specified in Article normative act, which is
punishable, and by committing other violations of law (for example, by abusing the
freedom of speech, the speaker calls for mass events and disobedience).

Assimilation abuse of rights with responsibility is the most popular and ac-
ceptable way of abuse of rights. Exercise a right to commit damage, is a violation, a
misdemeanor, characterized by ill-intent and desire to cause injury. Even in ordinary
language® (the term “abuse” means breaking the law, as without the use of a thing,
and in that of “abuse of rights”, that crime which consists in the exercise of a right
to ignoring its social and economic purpose.

“Abuse of law” would be subjective rights, equivalent to that which is “fraud
in law” for the right purpose: a correction, which highlights, among other things,
influence moral rule on legal rules.

It is noteworthy, however, that the doctrine and jurisprudence has developed,
often a much broader concept “abuse of rights”, considering that this area falls not only
intent to harm, but any unreasonable exercise a right that any diversion of objective
finality, one that has a normal use for which the right was recognized. Introducing
“finality” as a standard of measure for the exercise of rights is the core of the famous
doctrines, including that of Louis Josserand. Such doctrine requires the discovery
of “other coherent” theory of abuse of rights, in this perspective, becoming really
impossible to accept that the abuse of the right to remain outside the law itself, being
able to ask the question whether a right unreasonably can be considered as™.

So we need to remember another vision of individual rights, recognition for
the government and litigants of legal powers is an expression of the fundamental

53 See: Fyodor Reshetnikov. Responsibility for malfeasance in foreign countries. M.. 1994. with.
7

54 Explanatory Dictionary of the Romanian Language. Bucharest, 1998. p.4

55 See: IP Pitulescu, P. Abraham, I. RANET. Dictionary of Legal Terms. Bucharest: National
Publishing House, 1997. P. 13

56 See: V. bed. Abuse of procedural law and procedures. Its legal and sentencing regime. In:
Romanian Pandect no. April 2010. P. 61
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concepts on law exercised at a certain time and a certain place. According to these
concepts may undoubtedly authorize the formulation of rights and freedoms, but
their beneficiary must not lose sight that you can’t use them, but fairly, justly and
certainly justified in terms rational. Thus is created, by the concept of “abuse” as
an effective tool not only legislative pedagogy, but also to prevent and punish any
deviation from this principle.

Of course, that judges are responsible delicate but crucial to determine whether,
in this or that case, there is or there is abuse of rights, but it no longer appears only
as a cautionary note, never-ending practice and to both less as an end of it, but rather
it is an essential task to, that of ensuring that the correct (honest) law, enforced with
determination and rigor any attempt to bypass or diversion of law from purposes
for which it was created®”.

In conclusion we would like to formulate a definition that includes all modes of
abuse of rights, accepted contemporary legal doctrine®® that Cantonese is not a single
theory or criterion. So we can define as abuse as performance, subjective exercise of
a right in violation of its principles.

The above principles are arising, so that whenever a right is exercised: the disre-
gard of law and morality, in bad faith, to overcome its internal limits, or disregard of
economic or social purpose for which it was recognized equivalent abusive exercise
of subjective right.

In our country, the theory of abuse of rights is regarded with suspicion because
the negative spectrum of the Communist regime and socialist mentality still hang-
ing over them. After being used as a means of imposing ideologies and totalitarian
regimes, it is difficult to get an instrument for the protection of the oppressed. We
must remember that not only this institution was diverted from its purpose, but the
whole legal system was messed up in the past criminalization of analogy in criminal
law against the defendant, the fictional status of civil servants and judges up today
case “Royal Forest” or illegal abuse of tax bodies, “the case Vicol”.

Abuse of rights theory has merit limited by the need for specific regulations,
allowing judges greater freedom because, as stated and Neitzche “then, when an
empire is about to perish, has many laws™ — summum ius, summa injuria- (with
the more laws, the more wrong call).

57 Ibid

58 See: V. powder. Abuse of law and contract work. Bucharest: Ed WoltersRluwer, 2007. P. 12,
L. Pop. The general theory of obligations. Bucharest: Lumina Lex, 2000. P. 366

59 See: E Neitzche. Aphorisms. Bucharest: EdHumanitas, 2007. p. 149
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CONSTITUTIONAL PRINCIPLES AS FUNDAMENTAL
DIRECTIONS OF THE ORGANIZATION
AND FUNCTIONING OF THE POLITICAL SYSTEM

Serghei TURCAN, Ph. D., Associated professor,
Andrei CUCULESCU, Master degree in law

The constitutional principles are on the basis of the organization and functioning of the political
system, and they are determined by the nature of political and socio-economic relationships.
They reflect and consecrate in the political and legal formulas the social-politic and economic
structure of the society, the essence of a democratic political system, relations that are established
between its various components, fundamental directions of the regulation of social relations
and management system of the political organization of society.

Keywords: constitutional principles, political system, sovereignty, legal norms.

PRINCIPIILE CONSTITUTIONALE CA DIRECTII DE BAZA ALE ORGANIZARII §I FUNCTIONARII
SISTEMULUI POLITIC

Principiile constitutionale, aflate la baza organizdrii si functiondrii sistemului politic, sunt
determinate de natura relatiilor politice si social-economice. Ele reflectd si consacrd in formule
politico-juridice structura social-politicd si economicd a societdtii, esenfa democraticd a siste-
mului politic, raporturile ce se stabilesc intre diferitele sale componente, directiile fundamentale
ale organizdrii statale, ale reglementdrii relatiilor sociale si conducerii la nivelul sistemului de
organizare politicd a societdtii.

Cuvinte-cheie: principii constitutionale, sistem politic, suveranitate, norme de drept.

The notion of principle was stated since ancient times, with the meaning of the
source, essence or founder principle, fundamental to a particular domain of activity.
If we change essentially the domain of activity on which we report, it changes also
the guiding principles of that domain, this is the conclusion reached by Mircea Dju-
vara'. The term principle has its origins from the Greek word arhe which designate
the act of administration. Latinos have translated from the ancient Greek verb arhe
with principium, which means beginning, basis.

The legal sense, of the term principle means basic, leading ideas. In legal literature
principles of law have been defined in different ways?. Costica Voicu believes that
fundamental principles are those general ideas underlying leading to elaborate and

1 Djuvara M. Drept si sociologie. Bucuresti, 1936. p. 11.
2 Baltag D. Teoria generald a dreptului. Chisindu: ULIM, 2010. p. 188.
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apply the law’. In the vision of Nicolae Popa, principles of law are the leading ideas
of the content of all legal norms*. Boris Negru believe that the principles of law are
those fundamental ideas of leading system of law and of its departments, as well as
the coordination of legal norms guiding around an idea’.

In the exercise of political power, the driving ideas, legitimacy, authority, rep-
resentatively, subordination, coercion met in the activity of institutionalization,
organization and functioning of the power structures each one takes the value of
political principle.

To the extent that it acquires a legal content, in the sense that it is imposed
on the whole community by the public force through specific methods and instru-
ments, it can be said about the principle that it is a principle of law, located at the
confluence of politics and law. Once formulated and consecrated in a conventional
language, law principles are transposed in legislative texts, at which point it can
be accepted formally that they have general binding force and are being integrated
into the general system of law, law appears as Eugeniu Sperantia says, as a totality
of binding social norms®.

It is a proven fact in the constitutional history of each State that the exercise
of political power is conditioned to use by the governors the legal instruments. In
this quality, law gets, especially through its guidance instruments, results, related to
the proper political activity, thus contributing to the achievement of functions and
purpose of the political system. They are used, on the one hand to the institution-
alization of organizational forms in which set up and operate institutions of power
and their device, and, on the other hand, by the instrumentality of law political
decisions are turned into general binding rules, whose violation is sanctioned by
State through its coercive force’.

It is natural, therefore, that the constitutional principles have a high political
content. The fact that they are written in a law, such as the Constitution, and because
of this they have a legal form, cannot lead to the conclusion that these principles
have only a legal form. Their content is complex, given by interference of politic
and law?®.

In modern states are found the amplification of interdependence between politics
and law, of the connection between political and legal decisions, between political
acts and legal norms.

Through the instruments of law, the State as a fundamental politic institution of
administration of the society, implementing politic decisions in legal norms, giving

3 Voicu C. Teoria generald a dreptului. Bucuresti, 2002. p. 100.
Popa N. Teoria generald a dreptului. Bucuresti, 2002. p. 104.

5 Negru B., Negru A. Teoria generald a dreptului si statului. Chisindu: Bons Offices, 2006. p.
237.

6 Sperantia E. Principii fundamentale de filosofie juridicd. Cluj, 1936. p. 8.

7  Mihut L. Dilemele stiintei politice. Bucuresti: Ed. Enciclopedica, 1995. p. 63.

8 Popa N. Prelegeri de sociologie juridicd. Bucuresti, 1983. p. 150.
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them needed attributes authority provided by its coercive force. The law holds in
this context an important role as an act of social administration, acquired a growing
role in the implementation and achievement of political decisions, as prefiguration
of social normativity®. Through its functions of regulating social life, legal norm
transposes into the practice the sovereign prerogatives of power, give expression to
his normative will, acts as one of the fundamental factors ensuring the expression
of sovereignty as inalienable attribute of the whole nation. Constitutional principles
support the full influence of this interference, especially visible at the level of proc-
lamation of the fundamental political and legal norms. It can be said that, that the
constitutional principle will contribute to accomplishment of the political finality
but also in achieving of law, because in one case and in another the constitutional
principle ensure through generality and obligation of its normative prescriptions,
unity and stability of the political and legal decisions".

Nistor Prisca define the constitutional principles as fundamental directions of
organizing and functioning of the political system, according to which is organized
and functions all political bodies, state institutions, established all the relationships
between them, the unit of the entire political system'".

In our opinion the constitutional principles represent the fundamental direc-
tions of the organization and functioning of the State, guarantees of fundamental
human rights, ensure the separation and balance of State functions, are taken by,
or on behalf of the nation and enshrined in the fundamental political-legal act of
the State, Constitution.

Cristian Ionescu proposed the following classification of constitutional prin-
ciples: a) uniqueness, completeness and sovereignty of the people’s power; b) political
pluralism; c) separation of powers; d) the principle of representation; e) equal rights
and duties of citizens; f) supremacy of the Constitution'?.

In the category of constitutional principles Teodor Cérnat assigns the following
principles: a) separation of powers; b) universality and equality in rights; c) sovereignty
of the people; d) the fundamental principles of property; e) political pluralism; f) the
unity of the people and the right to identity; g) access to justice®.

Although, most of the authors use the term separation of powers, it doesn’t
mean that it’s about separation of State power, because State power derives from the
national sovereignty and belongs exclusively to a single owner, the people. When we
talk about legislative, executive and judicial power, we know that State power is ex-
ercised in the name of the people by certain authorities, therefore certain authorities
are entrusted with certain empower and not with power as such, so, we think that

9 Ionescu C. Principii fundamentale ale democratiei functionale. Bucuresti: Lumina Lex, 1997.
p- 13.

10 Ibidem, p. 14.

11 Prisca N. Drept constitutional. Bucuresti, 1974. p. 15.

12 Ionescu C. Studii de drept constitutional. Bucuresti: Lumina Lex, 2001. p. 15.

13 Carnat T. Drept Constitutional. Chisindu: Print-Caro, 2010. p. 29.
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a more correct formulation of this principle would be the separation of functions in:
legislative, executive and judiciary.

A result of the above, we propose the following constitutional principles clas-
sification:

1) Uniqueness, completeness and sovereignty of the people’s power;

2) Political pluralism;

3) Separation of state functions;

4) Protection of human rights and freedoms;

5) Supremacy of the Constitution.

Whether these principles are expressly stated or not in the fundamental law of
the State, they extract their content from the Constitution™.

1. Uniqueness, completeness and sovereignty of the people’s power.

Popular sovereignty or the sovereignty of the people’s power is the principle that
the authority of the government is created and sustained by the consent of its people,
who are the source of all political power. It is one of the fundamental principles which
emerge from the article 2 of the Constitution of the Republic of Moldova and states
that ,National sovereignty resides with the people of the Republic of Moldova, who
shall exercise it directly and through its representative bodies in the ways provided
for by Constitution™.

Popular sovereignty in its modern sense, that is, including all the people and not
just noblemen, is an idea that dates to the social contracts school (mid-17th to mid-18th
centuries), represented by Thomas Hobbes (1588—1679), John Locke (1632—1704),
and Jean-Jacques Rousseau (1712—1778), author of The Social Contract, a prominent
political work that clearly highlighted the ideals of ,,general will” and further matured
the idea of popular sovereignty. The central tenet is that legitimacy of rule or of law
is based on the consent of the governed. Popular sovereignty is thus a basic tenet of
most democracies. Hobbes, Locke and Rousseau were the most influential thinkers
of this school, all postulating that individuals choose to enter into a social contract
with one another, thus voluntarily giving up some of their natural freedom in return
for protection from dangers derived from the freedom of others'.

The people, who hold the supreme power, as Montesquieu says, must do ev-
erything himself that can do well and what cannot do well must do through its
representatives.

In the opinion of Jean Jacques Rousseau’s, people are all persons that reside in
a given territory, each of them possess an equal share of sovereignty, in proportion

14 Ibidem, p. 15.

15 Constitutia Republicii Moldova, adoptata la 29 iulie 1994. Monitorul Oficial al RM nr. 1 din
12.08.1994, art. 2.

16 Levy L. Encyclopedia of the American Constitution. Popular Sovereignty. vol 3, p. 1426 [on-
line]. http://books.go ogle.md/books/about/Encyclopedia_of_the_American_Constitutio.
html?id=IWgYAAAAIAAJ&redir_esc=y, (citat la 27.04.2013).
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to the total number of population”. Sovereignty is thus considered as the sum of
individual wills, people give to governors not the sovereignty, but only its exercise
in their name, and governors are in fact simple delegates of the people'®.

The representative democracy means that political regime in which people express
their will through its representatives. So the representative democracy embodies the
political systems that are characterized by the fact that the supreme power in the
State are not exercised directly by the people, but through an elected parliament for
a certain period of time".

Victor Popa proposes two definitions for the representative regime, he says that
the representative regime turns out to be: ,,form of indirect exercise of national sov-
ereignty by the people through their elected representatives” or ,,all public authorities
designated by the people to exercise sovereignty (political power) in their names™.

French scientist Pierre Pactet, affirms that the representative regime represents
»the exercise of power of the representatives elected by universal suffrage, empowered
to decide on behalf of the nation”.

The Moldovan people exercise national sovereignty directly and through its
representative bodies. The exercise of the sovereignty of the people through its rep-
resentative bodies supposed that representative bodies are formed (elected) in ac-
cordance with the provisions of the Constitution, the electoral legislation and that
their activity is conducted in the manner and within the limits established by the
Constitution and legislation.

In the Constitution of the Republic of Moldova aren't specified a particular body.
It is essential to body which exercises the national sovereignty to be a representative.
Are representative bodies that which their members act as mandatory of the people,
and taking decisions on behalf of those who have given them the mandate.

The Constitution provides as representative bodies: Parliament (article 60-76),
local councils and mayors (article 112-113). Representativeness is ensured by elec-
tions, so the Constitution provides that above mentioned authorities are elected by
universal, equal, direct, secret and freely expressed suffrage. The vote is the legal
instrument of investment with legal power the public authorities, whom it shall
delegate the continuous exercise of national sovereignty*.

Popular sovereignty is the basis of constitutional government. The Constitution
clearly establishes government in the name of the people. Popular sovereignty is govern-
ment based on the consent of the people. Government, established by free choice of the
people, is expected to serve the people, who have sovereignty, or supreme power.

17 Tonescu C. Op. cit., p. 31.

18 Duculescu V., Calinoiu C., Duculescu G. Constitutia Romaniei comentatd si adnotatd. Bucu-
resti: Lumina Lex, 1997. p. 22.

19 Costachi Gh. Statul de Drept: Intre teorie si realitate. Chisindu, 2000. p. 80.

20 Popa V. Dreptul public. Chisinau, 1998. p. 146.

21 Pactet P. Institutions politiques. Droit constitutionnel. Paris, 1991. p. 90.

22 Constitutia Republicii Moldova: comentariu. Chisindu: Arc, 2012. p. 26.

75



2. Political pluralism.

Political pluralism one of the fundamental constitutional principles of modern
democracy, being understood on the one hand, as the diversity of interests, ideolo-
gies, cultures, social groups, values and political conceptions, religious, each of them
having a specific configuration and a certain content, and on the other hand, as the
diversity of political and social organizations, subject of specific interests®.

The Constitution of the Republic of Moldova in article 5 establishes that ,, Democ-
racy in the Republic of Moldova is exercised under conditions of political pluralism,
which is incompatible with dictatorship or totalitarianism”™*.

Pluralism in society is a condition and a guarantee of democracy. Referring to
political pluralism, Professor Pierre Pactet shows that ,democracy means that the
people can choose their governors. However, there are no truly free votes unless
voters can choose between several possibilities™.

Political pluralism is a political system where power is exercised by the socio-
political organizations which cooperates and balances each other. In democratic
politics, pluralism is a guiding principle which permits the peaceful coexistence of
different interests, convictions and lifestyles. The most important value of pluralism
is the mutual respect and tolerance, so that different groups can coexist and interact
without conflicts that will naturally arise out of diverging interests and positions.
These conflicts can only be resolved durably by dialogue which leads to compromise
and to mutual understanding?.

Political pluralism is based on the following principles and legal norms:

— Legal equality between parties, which means that each party must meet the
same legal conditions in order to be registered and to function, as well as the
fact that all parties have the same electoral status;

— DPolitical dialogue between the parties, which implies the mutual respect,
reducing the political struggle at the crossroads of ideas, avoiding violent
confrontations;

— DPolitical consensus, which means the conscious participation, on principles
of legal equality, of all political forces at social activity, in order to harmonize
the diversity”.

From the perspective of political science, political pluralism means a mentality
and politic actions that takes place in a democratic competition for the conquest and
exercise the political power in a society. In the political doctrines about pluralism,
the stand on is on the instruments of consensus between different political forces
with some social weight.

In a pluralist society, political power is not disputed in the violent forms of class
struggle, but in peace and democratic ways, through electoral instruments. In this

23 JTonescu C. Op. cit., p. 135.

24 Constitutia Republicii Moldova, art. 5.

25 Ibidem, p. 38.

26 Zgirtan L. Repere in stiinta politicii. Tasi: Chemarea, 1992. p. 200.
27 Constitutia Republicii Moldova: comentariu, p. 38.
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way, the legitimacy of the diversity of social concepts, interests, is converted into a
true political legitimacy conferred to parties by electoral support®.

3. Separation of state functions.

In the 17th century, has contoured a new trend in political philosophy, repre-
sented by illustrious Englishman John Locke, who supported and proved that absolute
power could be diminished through the separation of functions of the State and the
exercise of their by different bodies and structures®”. In John Locke’s conception,
legislative and executive power should not be entrusted in the hands of one person,
because ,legislative power is that which has the right to determine how the State
must use force to protect the community and its members”. Locke’s conclusion is not
a categorical formulation of the principle of separation of powers, but a distinction
between legislative and executive power.

The one who give a precise formulation of the theory of separation of powers
is Charles Louis Montesquieu, thus being considered the father of the principle of
separation of powers. In his book ,The spirit of laws” he shows that in every State,
power is divided in three branches: legislative, executive and judicial, which must be
separated in order to eliminate the despotism, to balancing and harmonizing social
forces™. Each branch’s independence helps keep the others from exceeding their power,
thus ensuring the rule of law and protecting individual rights. Montesquieu’s theory
comes as a guarantor of human and citizen’s freedom against the excesses of power.

This principle has been regarded as generator of political freedoms and has
been one of the basic principles of the U.S. Constitution of 1787 and of the French
Constitution of 1791. Later, this principle has been taken over by other states. The
application of this principle has been changed over time, passing from the absolute
separation of powers at their separation through collaboration®.

If two hundred years ago the separation of powers into legislative, executive
and judiciary, along with other democratic principles, ended the absolute monarchy
and favored the establishment of the democratic system of government, today this
principle is a guarantee against dictatorship and the autocratic regime.

The importance of the principle of separation of powers is put in value by in-
cluding these norms in the majority of constitutions of modern States. The prin-
ciple of separation of powers is set in art. 6 of the Constitution of the Republic of
Moldova ,The Legislative, the Executive and the Judicial Powers are separate and
cooperate in the exercise of their prerogatives in accordance with the provisions of
the Constitution™.

28 Ionescu C. Op. cit., p. 148-149.

29 Ibidem p. 42.

30 Voiculescu M. Istoria doctrinei politice. Bucuresti, 1992. p. 95-97.

31 Simbuteanu A. Reforma administratiei publice in Republica Moldova. Chisindu: Museum,
2001. p. 47.

32 Constitutia Republicii Moldova, art. 6.
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The State as a political-legal and social structure, has to fulfill many functions,
the main of them according to the Constitution of the Republic of Moldova are:

— Legislative function — performed by the Parliament by issuing general binding

rules (laws);

— Executive function — carried out by the President and the Government
through the application and implementation of legislative acts;

— Jurisdictional function — carried out by the Judicial Courts and expressed
through the settlement of disputes that arise in the process of application and
implementation of normative acts.

As we mentioned above, although is used the term separation of powers, it doesn’t
mean that it’s about separation of State power, it means that State power is exercised
in the name of the people by certain distinct authorities.

The Constitution of the Republic of Moldova in Title III ,,Public authorities”
regulates the public powers, their competence and the relations between them. It is
structured in full compliance with the principle of separation of the three powers.
Each of these three powers is invested with certain prerogatives, between the bodies
which exercise the prerogatives of certain powers is a functional connection, close
cooperation, designed to ensure the harmony of government process of the society
and to prevent the abuse of one power over another. For these reasons, on the basis
of the principle of separation of powers is mutual control mechanism between pow-
ers and ensuring a functional balance between them?.

Today humanity has gone to democratic principles and forms of governance,
in which the principle of separation of powers has gained a special importance and
has become an indispensable institution. Separation of powers is meant to ensure
the realization of democratic governance and avoiding abuse of power. The theory
of separation of powers can be considered as one of the most advanced and better
suited to modern concepts of State powers*.

Separation of powers is a system of institutions and mechanisms responsible for
ensuring democracy and political pluralism, to guarantee fundamental rights and freedoms
of people, to ensure the existence of State for people and not people for the State®.

4. Protection of human rights and freedoms.

Human rights are those rights which belong to the human being from birth, are
inalienable and inherent to every person by virtue of his membership to the human
species and which are universally recognized™.

The notion of fundamental human rights defines fundamental rights as essential
for the existence and integrity of the mental, physical and intellectual development of

33 Orlov M., Belecciu St. Drept administrativ. Chisindu: Elena-V.I., 2005. p. 31.

34 Constitutia Republicii Moldova: comentariu, p. 42.

35 Creanga L., Gurin C. Drepturile si libertdtile fundamentale. Sistemul de garantii. Chisindu:
TISH, 2005. p. 252.

36 Carnat T. Drept constitutional. Chisindu: Print-Caro, 2010. p. 270-271.
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man, as well as for his active participation in the management of the State, established
and guaranteed by international law, Constitution and national laws of the State®.

Fundamental rights are essential for freedom, personality, even for life and hu-
man existence. Subjects have the legal power to act in one way or another, asking
other topics for appropriate attitude and behavior, which result from prescribed
regulations.

The Constitution of the Republic of Moldova, along with other articles, devotes
an entire Title (II) to rights, freedoms and duties of man, revealing the importance
of these institutions in the life of society and of our State.

Although the Constitution did not make a separate classification of fundamental
rights and freedoms, their classification is very important because it allows empha-
sizing their essential character for each person.

Ioan Muraru divides fundamental rights based on content criterion in: a) invio-
labilities, b) socio-economic and cultural rights and freedoms, c) exclusively political
rights, d) socio-political rights and freedoms, e) rights guarantees®.

Tudor Draganu classifies fundamental rights in: a) individual freedoms, b)
socio-economic rights, c) political rights, d) socio-political rights®.

Taking into consideration the specifics of the Constitution of the Republic of
Moldova, we believe that fundamental rights and freedoms provided by the Consti-
tution of our country can be classified in:

— Individual rights and freedoms — including the rights that have as their
object the protection of the human person and her private life, without any
illegal intervention from the outside: the right to life and physical and mental
integrity, the inviolability of domicile, private and family life etc.;

— Political rights and freedoms — with the purpose of ensuring the participation
of citizens in the State management: the right of voting and being elected,
the right to information, the freedom of assembly etc.;

— Economic, social and cultural rights — with the purpose of ensuring the
cultural and material development of citizens: the right to private property,
the right of working and work protection, the freedom of creation etc.;

— Constitutional guarantees — their content plays the role of constitutional gu-
arantees: free access to justice, right of defense, presumption of innocence etc.

To be emphasized and have a maximum legal authority, principles or rules of
human rights must be the subject of a legislative document of major importance
such as the Constitution. Fundamental rights are covered and guaranteed by State
institutions which cover effective legal procedures. In this context, appear the issue
of guarantees of fundamental rights, which means, among other things, punishes
the violations of these rights.

37 Ibidem, p. 12.

38 Muraru L. Drept constitutional si institutii politice. Bucuresti: Actami, 1997. p. 190-193.

39 Dréganu T. Drept constitutional si institutii politice. Tratat elementar. Vol. I, Bucuresti: Lumina
Lex, 1998. p. 154-156.
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5. Supremacy of the Constitution.

The Constitution of the Republic of Moldova in article 7 states that ,,The Constitu-
tion of the Republic of Moldova is the supreme law of the country. No laws or other
legal acts and regulations in contradiction with the provisions of the Constitution
may have any legal power™?.

The supremacy of the Constitution establishes the place of the Constitution in
the legal system, taking into account the hierarchy of normative acts, legal system
and the place of constitutional law in the legal system. In a society organized in the
State, the Constitution is the source of all regulations in the economic, political,
legal and social domain. So the supremacy of the Constitution is not a strictly a
legal category, but one which express political and legal fact that the fundamental
law is the result of the development of the society and marks a historic step in the
life of a country and give expression to the politico-legal stability and prospects
of historical realities in which it was adopted*'. This special position in the socio-
political system involves a complex legal content, but of course the important state
and legal consequences.

The supremacy of the Constitution is a complex notion in content that includes
political and legal features and elements that express the highest position of the
Constitution, not only in legal system but also in the entire socio-political system
of a country.

In support of the supremacy of the Constitution we can found in literature
several arguments. Through its essence as its social function, the Constitution has a
legal value superior to any other rule of law. As a result, all normative acts adopted
by the Parliament and Government, as well as other acts of public authorities, must
be conform to the constitutional norms and principles. If a normative act, includ-
ing a law adopted by the Parliament or the rules of organization and functioning
of Parliament are contrary to the Constitution, this act can't take effect*?. The theo-
retical justification of the supremacy of the Constitution lies precisely in its legal
and political character. This, in the Constitution finds expression as supreme will
of people power what concerns to the objectives and instruments of the exercise of
political power. Constitutional norms sets out the main instruments of governance,
establish the authorities which will do the government and relationships between
them. At the same time, the Constitution is the basis of the citizens' rights and
freedoms. In addition, the Constitution is the structural factor of legal order that
provides the fundamental principles.

The bases of the supremacy of the Constitution are:

— it legitimizes the power, by converting individual or collective wills in the

will of the State;

40 Constitutia Republicii Moldova, art.7.
41 Constitutia Republicii Moldova: comentariu, p. 48-49.
42 Jonescu C. Op. cit., p. 212.
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— it gives authority to governments, justified their decisions and guarantees
their implementation;

— it determines the functions and powers of the public authorities;

— consecrating the fundamental rights and duties of citizens, manage the rela-
tionships between them and the public authorities;

— indicates the meaning or scope of State activity, political, ideological and mo-
ral values under the sign of which is organized and functioning the political
system;

— is the fundamental basis and guarantee of the rule of law;

— it is, ultimately, the decisive benchmark for assessing the validity of all acts
and legal facts®.

We note that the supremacy of the Constitution is a quality that situated the
Constitution at the top of political and legal institutions of the State, being the source
of all regulations in the economic, political, legal and social domains.

The social relationships which are regulated by fundamental legal norms, ac-
cording to constitutional principles, acquired the character of the constitutional
relationships**. Regulating the most important domains of social life according to
law principles with a fundamental character, law is therefore a factor which made the
nucleus of the social order®. In this quality, law gets, especially through its guidance
instruments, results, related to the proper political activity, thus contributing to the
achievement of functions and purpose of the political system*.

In conclusion we can say that the guiding principles underlying the function-
ing of the political system are the principles with a fundamental political and legal
content. Based on them, the legislator regulates the most important normative social
relationships, that interesting, first of all, the organization and exercise of power,
which establish the socio-economic structure of society, rights and freedoms of
citizens, the establishment and functioning of the State apparatus.

43 Deleanu 1. Drept constitutional si institutii politice. Bucuresti: Europa Nova, 1996. p. 273.
44 Draganu T. Drept constitutional. Bucuresti: Ed. Didactica si Pedagogicd, 1972. p. 8.

45 Popa N. Op. cit., p. 150.

46 Ionescu C. Op. cit., p. 16.
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OBECINEYEHUE NPAB N CBOBOA JINYHOCTHU
B YCNIOBUAX MPABOBOW MNACCUBHOCTMN:
COBPEMEHHOE COCTOAHUE U NEPCIMNEKTUBDLI

Anppeit CMOKWUH3, npodeccop
Wropb AHAK, goktopaHT

ENSURING THE INDIVIDUAL RIGHTS AND FREEDOMS IN A LEGAL PASSIVENESS: CURRENT
SITUATION AND OUTLOOK

The processes taking place in the political life of the Republic of Moldova after the Constitu-
tion of 1994, suggest how about some flaws in the implementation of certain provisions of the
Constitution of the Republic of Moldova, and on some of the changes in the practice of the
implementation of constitutional norms.

It is important to note that the constitutional state, as the state, in general, it is not artificially
created mechanism, and slowly evolving spiritual mechanism inside people, that freedom does
not come over night, that all the new grows only from the roots and genuine progress — a
phenomenon very conservative, evolutionary, not revolutionary or spontaneous.

In this article, we would like to consider in greater detail, it is a legal problem of passivity of
the citizens in the context of the implementation of certain provisions of the Constitution of
the Republic of Moldova.

Ipoueccol, npoucxodsiugue 8 nonumuueckoil susnu Pecnybnuxu Mondosa nocne npumsmus
Koncmumyyuu 1994 200a, céudemenvcmsyom Kax 0 HEKOMopPoixX HeOOCMAMKAX 68 Peanu3auiiu
omoenvHoix nonoxeruti Koncmumyuuu Pecnyonuxu Mondoea, max t 0 HEKOMOPbLX USMEHEHUSIX
8 NpaKmuKe peanu3anyui KOHCHUMYUUOHHbIX HOPM.

B amoii cmamve mut xomenu Ovi paccmompems 6osee nodpoOHO npasosyio npobremy
NaccUusHOCMU 2paio0an 6 pamKax peanusauuu omoenvHvix nonoxenuti Koncmumyyuu
Pecnybnuxu Mondosa.

Ipunsaras 29 urona 1994 roga Koncturyuns Pecny6nyku Mongosa IpoBos-
rmacuina Pecybnmuky MonpoBa jeMOKpaTHYeCKIM, [IPaBOBBIM TOCYAAapPCTBOM, B
KOTOPOM JOCTOMHCTBO 4Yel0BeKa, ero Ipasa i CBOOOADI, CBOOOHOE pa3BUTHE Ue-
JIOBEYECKOI TMYHOCTHY, CIPABEINBOCTD I MOTUTHYECKNIT IITIOPAIN3M SABTSAIOTCS
BBICHIMMM L[EHHOCTAMM ¥ TapaHTUPYIOTCA. DTO HonoxeHre OCHOBHOTO 3aKOHA
Pecny6nuku MonjoBa B COBpEeMEHHBIX YC/IOBMSX B OOJIBIIEN CTEIIEHY MOXET pac-
CMaTpUBATHCS TONBKO KaK MMelolljee IIPOrpaMMHO-1LIe/IeBOI XxapakTep. st Toro
9TOOBI 9TA XaPaKTEPUCTUKA OCHOB KOHCTUTYLMOHHOTO CTposi Peciybnuku Moj-
JI0Ba CTaja peasibHOCTbIO, OHA JO/IKHA MOMY4YUTh BOIIOLEHNUE B BUJE CUCTEMBI
IPaBOBBIX HOPM U MHCTUTYTOB, o0ecrednBaromyx sQp¢GeKTUBHYI0 peaausannio
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KOHCTUTYIVIOHHO-IIPAaBOBOTO CTaTyca IMYHOCTU U APYTUX B3aMMOCBSA3aHHBIX Jle-
MOKDPaTHU4IeCKMX MHCTUTYTOB B LIE€/TOM.

Basxno, uro KoHctutynms Pecrry6mky MonoBa HO3UTMBHO BO3/IeiiCTBOBaIA
Ha CTaHOBJIEHJE COBPEMEHHOTO KOHCTUTYIIMOHHOTO 3aKOHOJATeNbCTBa, KOTOpOe
YYMTBIBAJIO IO3UTYBHBIE YePThI MMPOBOTO KOHCTUTYIIMOHAI3MA.

OmnpepensAromeii TeHeHIMEN KOHCTUTYLMOHHO-IPAaBOBOTO PETyINPOBaHMA
AB/ISIETCA AKTUBHOE JlesATeIbHOE 3aKOHOTBOPYECTBO. Bce 3TO MO3SUTUBHO BIMAET
Ha pasBUTHE TOCYAPCTBEHHOCTH, Ha obecIiedeH e YCIOBUI [i/Isl CTAHOBJICHUA Jiee-
CII0COOHOTO TPaXk/IaHCKOTO obIecTBa’.

HeiicTBuTtenbHo, usyyenne Koncruryunn Peciybnukyu MonjoBa mokasbIiBaer,
4TO Ha KOHCTUTYLMOHHOM moie Pecry6rmkyu Monpiosa cienano Hemasno. Ho Bmecte
C 3TUM peajibHasA IeICTBUTENIbHOCTD Ipyrasd, OHa OKasanach B IpyroM usMepeHun. B
Pecniy6nuke MongoBa rMeeT MeCTO CyIjeCTBeHHasI OTOPBAHHOCTb OCHOBOIIOJIATAI0-
IIMX KOHCTUTYIIMIOHHBIX LIEHHOCTEN ¥ IPUHLMIIOB OT PeajIbHOM [Je/iCTBUTETbHOCTIA.
XapaKTepHbIMI YePTaMU MOCTIEHETO ABIAIOTCA HU3KUI YPOBEHb KOHCTUTYIIVIOHHO-
IIPaBOBOII KY/IBTYPBL, CUCTeMHasl HEIIOJTHOLIEHHOCTb MeXaHM3MOB 00ecIiedeHNs [IpaB
JMYHOCTY, Hamu4ye feOpMUPOBAHHON, BHYTPEHHE IPOTUBOPEYMBOI IIPABOBOIL
CHICTEMBI, OTCYTCTBYE €IMHOTO IIEHHOCTHO-CUCTEMHOTO IIOHMMaHNUA COLIMaNTbHbIX
OPMEHTUPOB OOIeCTBEHHOTO Pa3BUTUA.

Heo6x0a1M0 OTMETUTD, YTO IpeIpUHIMABIINECs paHee UCCIIeTOBAHUA OT-
IeNbHBIX KOHCTUTYLMOHHO-IIPABOBBIX MHCTUTYTOB, B TOM YIC/Ie IIPaBOBOTO CTa-
Tyca IMYHOCTHU, HE COOTBETCTBYIOT COBPEMEHHONM KOHCTUTYIIMOHHOI JOKTPUHE U
He IPeJCTABIAIT CETOfHA JOCTATOYHO CTPOJHYIO ¥ JIOTMYECKN IOC/Ief0BaTe/lb-
HYIO CUCTeMy 3HaHMUIL. B 3TOl1 CBSA3M CylecTByeT HeOOXOAMMOCTb KPUTUIECKOTO
HepeoCMBIC/IEHNA CIOKVBIINXCA B IPOILIIOM IIPeACTaBIeHNI M XapaKTepUCTIUK
IIPAaBOBOTO TIOJIOKEHNA IMYHOCTY B 00IIeCTBe U TOCYJapCTBe, a TaKKe GOpMIpo-
BaHMe TeOPeTUYeCKUX B3ITIAJIOB, a[leKBATHBIX COBPEMEHHOMY KOHCTUTYLIOHHOMY
pasButuio Pecny6mmku Mongosa.

[TosToMy npefcTaBIAeTCs, YTO OHON 13 aKTYa/IbHBIX IIPO6/IeM KOHCTUTYIVIOHHO-
IpaBoBOIT Hayky Pecrybnuky MonjioBa ABIAeTCA aHAIN3 CUTYaIy 06ecriedeHN A
IIpaB IMYHOCTY B YC/IOBUAX IPABOBOI IIACCHBHOCTY, Y€MYy COOCTBEHHO, U TIOCBA-
IIeHa HACTOAMIAA CTaThA.

1 nax V. KOHCTUTYLMOHHO — IPAaBOBOE Pery/l1npoBaHIe IOBeeHNs Kak Clocob obecreye-
Hus ipas mranocTy. In: Consolidarea si dezvoltarea statului de drept in contextul integrrii
europene: Conferinta stiintificd internationald a tinerilor cercetitori din 31 martie 2011.
Volumul II.Chisindu: IISD ASM, 2011, c. 109.

2 Igori IANAC. Unele probleme privind formarea constitutionalismului in Republica Moldova
in conditiile de pasivitate juridici. In: Tendinte contemporane in evolutia patrimoniului istoric
si juridic al Republicii Moldova: Materialele Conferintei stiintifice internationale anuale a
doctoranzilor si tinerilor cercetatori. Volumul II. Ed. a VI-a, 12 apr. 2012, Chisindu. — Ch.:
CEP USM, 2012. p. 215.
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Kaxk oTMeuaeTcs B Hay4HOII nTepaType’ ¥ B ©KeTOfIHBIX JOK/IafaxX o cobofie-
HUU IIpaB 4enoBeKa’, 00mpIIHCTBO IpobieM B Pecrrybnmke MonjoBa HOpox/ieHO,
C OIHOJ CTOPOHBI, IPeHeOPEXXUTENbHBIM OTHOLIEHVEM K IIPAaBOBBIM HOPMaM, CO
CTOpPOHBI TPAXKJaH, a C APYTOll — HeyMeIbIMU JIeTICTBUAMY BJIACTY VTN €€ TTaCCUB-
HocTbio. C JJaHHBIM MHEHMEM, HeNb3sl He COTNIACUTHCS, HO MPYU 3TOM, He 3a0bIBast
IIPO KOHKpeTHOE II0BeeH e TMYHOCTI B OOLIeCTBE 1 B CHCTeMe 00ecIiedeH s IpaB
JIUYHOCTH.

B HacTos1Iee BpeMsA OTCYTCTBYIOT IPUYMHBI UTHOPMPOBAHM A, HEBHMMAHMA K
VICCIIeJOBAHWIO BCETO MHOT000pasus CIIeKTpa BOIIPOCOB 1 IIp00JIeM IIpaBOBOII I1ac-
CUBHOCTU KaK pasHOBM/JHOCTU IIPaBOBOTO MOBeJeHNA. bonee Toro, Hau HeaBHUIL
HeTaTVBHBII OIIBIT BHIABUTAET AaKTYATbHENIITYIO 3aa4y U3YUeHN A ¥ BCECTOPOHHETO
MCCIeIOBAaHM S HETATVBHOM IIPaBOBOI MTACCUBHOCTH C II€IbI0 €70 MUHUMU3AIUA B
6ynymem. CrnefyeT KOHCTaTMPOBATh HEVICIPUATHBIN QaKT, 4TO ONpeeneHHas
4acThb rpaxkfial Pecyonyky MonjoBa He IPMHUMAIOT JOMKHOTO aKTYBHOTO yYaCTHs
B COLIA/IbHO-9KOHOMMYECKOL, IONUTUIECKOI U IPaBOBOII KM3HM, He UCIOTb3yeT
B [IOJIHOJI Mepe CBOM ITpaBa 1 CBOOOJIbI, MAJIO MHTEPECYeTCsl KU3HEAesATeIbHOCTDIO
Hallero rocygapcrsa U, Kak ClefcTBUe, II0X0 MOHMMAET CYyTh IPOUCXOAALIUX B
00111eCcTBe IepeMeH.

Pasymeercs, HecpaBe/INBO OOBMHATD BCeX JIIOfiell B IIACCUBHOCTU 1 6e3-
IeNICTBUY, B OTCYTCTBUM JOCTATOYHOI aKTUBHOCTU. OTHAKO C/leflyeT IpMU3HaTh,
YTO HeraTyBHas IPaBOBas MACCUBHOCTb BCE )K€ BBICTYIAeT B Ka4eCTBE OTHOTO U3
petuapmnx GakTopoB, 00YCIOBINBAIOIINX MEINTENBHOCTD I HU3KYIO TPORYKTHB-
HOCTDb Pa3BUTHSA BCeX IIpolieccoB B Pecrry6nuke MosnjoBa, sB/IseTCs HEIIPEOZONMNMbIM
IPeNATCTBYEM B OCYIECTBICHUY IeMOKPaTUIeCKuX pedopM, CTAaHOBJIEHUM IIPaBO-
BOTO TOCYJapCTBa, a TakKe EBpormerickoil mHTerpanumu Peciybnuku Mongosa’.

Cnpasepnuso ormevatoT mpodeccop I. Kocraku u P. CynTaHOB 4TO «IIpaBOBOE
TOCYJapCcTBO 3TO M NpU3HAHUE TPAJULMOHHBIX I[eHHOCTEl eBpOoIelicKoil MpaBo-
BOJl Ky/IbTYPBl U CBAA3aHHOCTY OIpeJieIeHHbIX MHCTUTYTOB KOHCTUTYIIMOHHBIM
IPaBOM»®.

3 Smochina A. Organele constitutional ale Republicii Moldova in conditiile regimului totalitar.
Chisinau: Tipografia ,,Prag -3“ 2001, 192 p. Popa V. Susarenco Gh. Raportul national privind
exercitarea justitiei constitutionale in Republica Moldova. Chisinau: Editura Prut International,
2004. 112 p.; Creangd I. Drepturile si libertatile fundamentale: sistemul de garantii. Chisinau:
TISH, 2005. 400 p.; Costachi Gh. Spre o statalitate democratica si de drept. Chisinau: Tipo-
grafia Centrala, 2007. 210 p.; ViBaHoB B. BnacTb, eMOKpaTus U COLMa/nbHble KOHTPACTBL.
Kummnay: YJ/IVIM, 2000. 434 c. u gp.

4 JToxsmazsl 0 cobmopieHny mpaB denoBeka B Pecrry6rke Monposa B 2005, 2006, 2007, 2008, 2009,
2010 ropax. [On-line]: www.ombudsman.md.

5 Cwmoxkuns AL, fnax V. [IpaBoBas MacCMBHOCTD B YCIOBUAX IIOCTPOEHMS J€MOKPATIIECKOTO
¥ IIPABOBOTO TOCYNAPCTBA: IPUYMHbI U TTyTH Tipeofionenus. In: [lpaso u nommruka, 2011,
Kummnay, Ne 17. c. 12.

6 Kocraxu I., Cynranos P. CobiofieH1te paB 4ejloBeKa — ITIABHOE YCTIOBME IIOCTPOEHMsA
paBoBoro rocysapcrsa. In: 3akon u JKusnb, 2012, Nr. 9, c. 6.
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[pe>xpe 4eM mepeiiT K pacCMOTPEHNUI0 OCHOBHBIX IIPO0/IeM peausaliuy OT-
TeNbHBIX KOHCTUTYLMOHHBIX IT0JI0XKEHMI TPaBOBOTO CTaTyca IMYHOCTH, B YCIOBUAX
IIPaBOBOJT ITACCBHOCTH, HAM XOTeI0Ch Obl, IPeXX/ie BCEr0, OCTAHOBUTCS Ha CAMOM
TE€PMUHE «IIPaBOBas MACCUBHOCTD.

Jokrop npasa 3106uH C., onpesiensaeT IpaBOBYIO ITIACCUBHOCTD KaK «...He OT-
CYTCTBME aKTMBHOCTH BOOOIIIe U He NTONHOe Oe3eliCTBILE, a OTCYTCTBYE TOTPEOHOTO
B JaHHBIX 0OCTOSITENbCTBAX U IPU MMEIOIINXCSI BO3MOXKHOCTSIX BU/jA [IESTEIbHOCTI
UM 3aMelieHue ero 6ojiee HM3KOI CTENEeHbI0 aKTUBHOCTIL,

B y3skom cMmricre, oTmedaet [Ipycakos A.Jl, «ITpaBoBas IMacCMBHOCTb — Oe3fies-
TebHOE MOBefieHYe CYyObeKTa. ITO — CUCTeMa IOPUMYECKI 3HAYVMBIX Oe3eiicTBII
NI, HEIPOSIBIeH)e aKTYUBHOCTHY B IIPOLieCCe peann3alny MPaBoOBbIX HOPM»®.

CrnepyeT Tak)Ke OTMETUTD, YTO B IPABOBEICHUY TePMUH «Oe3[eliCTBIe» YIOTpe-
O71s1eTCsI KaK JJIs XapaKTePUCTHUKY IIOBEeEHMS CYO'beKTOB IIPaBa, TaK U B HECKOJIBKO
VHOM 3Ha4YeHUY, XOTA ) B3aVIMOCBSI3aHHOM C IIepBbIM — 0e3[eiicTBIe 3aKOHOB. B
HOC/IeSHeM CTydae MMeeTCs B BUAY IPAaKTHKa IPMMEHeHNUs U KauecTBa 3aKOHOB’.

XapakTepusys NpaBOBYIO IIACCMBHOCTb KaK PasHOBUJHOCTb IIPABOBOTO IIO-
BepeHms, mpodeccop Hukomait ViruarbeBnd MaTy30B OTMeYaeT, YTO «CYObEKThI B
OCHOBHOM BO3JIeP>K/MBAIOTCS OT COBEPILEHNsI IPOTVBOIIPABHBIX [IICTBUIL, 63 0c000it
AKTUBHOCTY, PAaBHOAYIIHO COOTIONAIOT 3aKOHBI, XOTsI HEPeKO BHYTPEHHE C HUMU
He cornacHbl. DaKTIYeCcKy 3TO HPUHYAUTEIbHOE VIN BBIHYXIEHHOE TTOBefeHMe»' .
TakyM 06pa3oM, cofepKaTe/IbHOI CTOPOHOI ITACCUBHOTO IIOBEJIEHN S BBICTYIIAIOT
BCe e JIeJICTBYA, IYCTh 1 COBepllaeMble 0e3 SHTy3MasMa.

ITo HamIeMy MHEHMUIO IpaBOBasl MAaCCUBHOCTD, KaK Pa3HOBUJHOCTb IIPAaBOBOTO
HOBeIeHM I BbIPaXkKaeTCsl B YKJIOHEHUM OT Yy4acTUsl B IIPABOBOI >KM3HM 001IecTBa,
a TaK>Ke B 0e3[ieliCTBUY IIP) OTCTAaMBAHMUM IIPAB Y 3aKOHHBIX IHTEPECOB, 00yC/IOB-
JIeHHasl HU3KMM YPOBHEM IIPaBOCO3HAHU .

B peiicTBUTENnbHOCTH, Kak oTMedaeT Ecumosa VI.A. BUZOB 1 coco60B mpo-
SBJIEHJSI TIPAaBOBOII IIACCUBHOCTYU 3HAYNUTENIBHO Ooblie'’.

B nanHOII cTaTbe, HAM XOTe/NIOCh OBl, 60jIee pasBEepHYTO PACCMOTPETh, UMEHHO
npo6eMy obecredeHys IpaB TMYHOCTY B YC/IOBUSX IIPABOBON ITAaCCHBHOCTIL.

Kak oTMevaeTcss B IOpMANYECKON MuTepaType obecredeHne npas 1 CBOOOS
Je/IoBeKa M Ipak[JaHMHA ABJAETCSA CHOCoO0oM mx peanmsanuu. Obecrnedenne 3a-
KJII0YaeTCsl B CO3JJaHUM HaJUISKAILIVX YCIOBMIT /IA peajyusaluy IpaB U cBoOof

7 3no6uH C. KoHCTUTYLIMOHHbIe aclieKThl (OpMUPOBaHYA IPaBOBOI Ky/IbTYpHI B Peciry-
6mxe MonpoBa B nepexogHoM nepuope. Knmmnay: Tipografia ASM, 2006. ¢.126-127.

8 TIlpycakos A.Jl. IIpaBoBas acCMBHOCTD: NOHATHE, IPUYMHBL, ITyTH Ipeoponenus. B: IOpu-
mgeckne Haykm. 2008, Ne 2. c. 24.

9 Cuznetov Alexandru. Probleme teoretico-practice ale realizarii dreptului intr-un stat de drept.
Autoreferat al tezei de doctor in drept. Universitatea de Stat din Moldova. Chisinéu, 2009. 22 p.

10 Marysos H. ., Manbko A. B. Teopust rocymapcrsa u mpasa : yae6Hux. M., 2006. c. 448

11 Ecvmosa V. A. TIpaBoBoe 6espeiicTBre: ABTOpedepar mycc. ... KaH[. Iopuf. Hayk. Bonrorpay:
Bonrorpanckuit ropuamdeckuii MHCTUTYT, 1998, c. 10.
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Tpak/laH, B OpraHM3aI[MM CAMOTO Ipollecca OCYIIeCTBAeHNA UX IMYHOCTBIO, a
TaK)Ke B OXpaHe I 3allKTe ITUX IpaB. '

B manHOM aciekTe cripaBefnnBo oTMedaeT npodeccop Burpyk H. B., uto
«peanM3auus IpaB U CBOOOM eCThb UCIONb30BaHME UX HOCUTENIEM. BO3MOXKHOCTD,
3aK/IIOYeHHas B IIpaBe MWIM CBOOOJe U OYepueHHAss HOpMaMy IIpaBa, HUKOI#A He
IpPEBPaTUTCA B PEaNbHOCTD 6e3 ee NCIIONb30BaHMA TMYHOCTBIO .

ITo muennto H.B. Butpyka, mporjecc peaausanuyu npas U cBOOOK TMYHOCTH
BK/IIOYAEeT U 3aIIMUTY B Cy4yae UX HapylleHuA: «3alljiTa, KaK IIPaBUJIO, ABIAETCA
CTajyell peanusaluy, MMEIOLIell CliellaIbHble e/l M 3afadyn: obecliedeHne pe-
a7IbHOM, Hambosiee MOTHOM ¥ BCECTOPOHHEN peanyusaluyl IpaB 1 00A3aHHOCTeI!
rpakgau»'.

CrnenyeTr HalOMHUTb, uT0 KoncTurynusa PM rapantupyer obecredeHue npas
1 cBOOOJ, Ye/loBeKa U IpakJaHNHa, a [I0J rapaHTHell «IIOHMMAeTCs BCe TO, YTO
CIIOCOOCTBYET UX 0beCIedeHNIo M peannsdanni» — oTMedaeT npodeccop boipray
M.M.?

ITpodeccop M. H. MapueHKO cumTaeT, 4YTO OOeCIeueH e IpaB TMIHOCTHU ITO
«OCHOBHaf I1e/Ib, 3ajiada JII000r0 YBasKakollero ce0s M CBOMX IPakaH TOCyapcTBa
1 0611ecTBa»'®, IpyTrye aBTOPbI Ha3bIBAIOT OOeCIIevYeHle OCHOBHBIX IIPaB 1 CBOOOT,
YeToBeKa Ie/IAMI MeXaHN3Ma rOCylapCTBEeHHOM BIacTu'.

MsI pasgensieM MHeHue npogeccopa Kyradpuna O.E., koTOpbIiT 0OTMevaerT,
4TO «obecIiedeHe IpaB Ye/I0BeKa 3aBUCUT HE TOIBKO OT YeTKOI'O OTIa)KVBaHUA
rOCYIapCTBEHHBIX MEXaHM3MOB I IIPOLEAYP UX 3alINUTEI, HO 1 OT (JaKTOPOB HPaB-
CTBEHHBIX, KY/IbTYPHBIX»'®.

ITo HamleMy MHEHMIO «IMYHbIE IIPaBa IPU3BAHBI 00ecIeYrBaTh CBOOOAY 1 aB-
TOHOMMIO MH/IMBYJIA KaK WICHA I'Pa>KIaHCKOI0 OOIIeCTBa, ero I0pUINIeCKYIO 3aliy-
I[EHHOCTD OT KaKOro-/M00 He3aKOHHOTO BHEIITHEro BMelaTebcTBa. OpraHmdeckas
OCHOBA U IJIABHOE Ha3HAYeHNe IIPaB IMYHOCTU COCTOAT B TOM, YTOOBI 00eCIednThb
IPUOPUTET MHAVMBUYaIbHbIX, BHYTPEHHVX OPUEHTVPOB Pa3BUTH: KaXK/ION TMYHOCTH.
ITu npaBa, ABIAACH aTPUOYTOM KaXK/IOTO IHIAVBIIA, IPVM3BAHbI IOPUVYECKY 3all-

12 Ap6ysosa C.A. CylHOCTb 11 CTPYKTYpa FOCYAaPCTBEHHO-IIPABOBOIO MeXaHM3Ma yIIPaB/IeHII
obecrevyeHneM Ipas 1 cB0OOJ YenoBeka 1 rpakpanmHa. B: BectHux Bragmmupckoro
IOPUANIECKOro NHCTUTYyTa. — Bragmmup: BIOVMI @ CUH Poccenn, 2008. Baim. 1 (6). c. 86.

13 Burpyk H. B. O6mas teopus npasosBoro nonoxenns muaHoctu. Hopma, 2008. c. 332.

14 Butpyx H.B. O6mas Teopust npaBoBoro moioxenns nnguoctu. M.: Hopma, 2008. c. 358,
365, 366.

15 Probleme actuale de prevenire si combatere a criminalitatii: Anuar st./ Red.sef: Mihai Birgdu.
Centrul de cercetari stiintifice.-Ed. a 5-a.-Ch.: Acad. ,,Stefan cel Mare” a Min.Afacerilor Interne
al Rep.Moldova. 2004. p. 93.

16 Mapuenko M. H. Teopus rocynmapcrsa u mpasa: Yue6. 2-e usz. M.: IIpocnekt, 2004. c.
335.

17 Bob6site A. V1. MexaHusM IPaBOBOrO BO3JENCTBIS Ha 0OIiecTBeHHbIe oTHOIIeHu: // To-
cyzmapcTBo 1 1paBo. 1999. Ne 5. C. 104.

18 Kyrtadun O.E. Poccuiickuii koncTutynuonanusm. M.: Hopma, 2008. c. 424.
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IaTh, IPOCTPAHCTBO JEICTBIUA YaCTHBIX MHTEPECOB, FAPAHTUPOBATh BOSMOXXHOCTH
VHIVBUJIYaTbHOTO CaMOOTIPe/ie/IeH A ¥ CAaMOpeaNTn3aluy TMIHOCTI» ',

Takum 06pasom, Ha Halll B3I/, oOecliedeHe 0 OTHOIIEHNIO K IIpaBaM Ind-
HOCTM IIPUMEHAETCS B HECKOIbKIX 3HAUeHMAX: BO-IIEPBBIX, IIPeJOCTABUTD OIIpefie-
JICHHBbIe FapaHTUU JISl IIO/IHOLICHHON peanyu3aluy Ipas JUYHOCTY, BO-BTOPBIX,
CO37jaTh KOMIIJIEKC Mep 1o 3P PeKTUBHOI 3alINTe IPaB Ye/I0BeKa, B-TPEThUX, CO3-
[aTb YCIOBUA JIsl 6IarOIPUATHOTO Pa3BUTHA 4enoBeka. IlepBoe 1 BTOpoe, BO3-
MOXXHO, JOCTVYb IIPY IIOMOIIM PsAfa IIPaBOBbBIX CPEICTB U MHCTPYMeHTOB. Co3JaTh
e YC/IOBMS IJIsL OMaroIpusTHOIO Pa3BUTHUs YeIOBEKA BO3MOXHO B KOMIIJIEKCE C
COIMANIbHO-3KOHOMMYECKIMI MepaMIL.

Kak ormeuaer Kannna 0. C., «ana obecriedeHns mpaB IMYHOCTU TpebyeTcs
HeKasl COBOKYITHOCTD ITPABOBBIX I HEIIPABOBBIX SABJICHMNIA, JEIICTBYIOIINX B eAMHCTBE
U BO B3aMIMOCBSI3Y, T. €. TPV IIOMOLIY OIIPefie/ICHHOTO MeXaHyu3Ma» 2.

[TonaTne «MeXaHM3M» IIMPOKO UCIIONb3yeTCA B IIPAaBOBeJECHNN (MeXaHU3M
IPAaBOBOTO PETyIMpPOBaHNA, MEXaHN3M peany3aliy MPaBOBbIX HOPM, MEXaHU3M
rOCy/lapCTBa, MEXaHN3M pean3aliuy IpaB U CBOOOJ, MeXaHM3M OXPAHBI U 3aIINTHI
IpaB 1 cBOOOJ, MeXaHM3M 0becIiedeH s IPaB IMYHOCTH, COL[MATbHO-IOPUTIeCK Il
MeXaHM3M obecredeH s IIpaB, MeXaHM3M IIPABOBOII 3aIUTHI Ye/loBeKa u T.1.). VI.B.
PocToBIIMKOB, HAIIpMMep, IUIIIET, YTO IO/l MEXaHM3MOM peaTn3alyin CyObeKTUBHOTO
pasa (cBOOOZDI) B IIMPOKOM CMBIC/IE TIOHMMAETCsI COL[MAIbHO 00YCIOB/IEHHAS U 3a-
KOHOJJaTe/IbHO IIPeyCMOTPEHHAsI BOSMOXKHOCTD IOBEIEHNMS IIPEXKie BCETO IMYHOCTHU
KaK IIpaBOOO/IafiaTe/Is B COYETAHNY C TaPAaHTUPYOIIVIMU IeVICTBUAMM O0S3aHHBIX 1
APYTUX CyOBEKTOB C Lie/IbIO IOy YeHN I 3aTHTePECOBAHHOI IMYHOCTBIO OIIpefie/ieH-
HOTO 671ara, OIOCPeJOBAHHOTO NPaBoM (CBOOOJOI). «[Ipyrumu cnoBamiu, 3TO camMa
1o cebe peannsans IIOC ONMArONPUATHO BIVAIONINE Ha Hee SIBJIeHUs» .

ITpaBa yemoBeka IpeACTABIAIOT 0601 HOPMATUBHYIO OCHOBY B3aMMOJEIICTBIUA
Trofielt, KOOPAVHALIMIO VX IIOCTYIIKOB Y AeATeIbHOCTH, KOTOpas MO3BOJIAET IIPEOoeBaTh
KOH(IMKTBI MIHTEPECOB, IPOTUBOpeYs, 0OecreunBas oM CBOOOIHBI CTaTyC.

VHave roBops, IIpaBa 4elloBeKa — OJJHO 13 BaXKHENIINX CPeICTB 00ecredeHNs
VHIVBYOM aBTOHOMHOTO CTaTyca B COIMAIBHON >KU3HM, IPeBpaILeH s abCOMOTHOII
CBOOOZIBI KaXKJOTO MHJUBY/A B OTAEIBHOCTU B X CBOOOJIHOE B3aMMOJEIICTBIE, B
KOTOPOM CB06Ofa mpuobpeTaer 4epThl OCO3HAHHOI HEOOXO[MMOCTI .

19 Cmoxmns AV, SInak V. IIpaBoBast acCMBHOCTD B YCTIOBUSX HOCTPOEHNA IEMOKPATIYECKOTO
¥ IIPABOBOTO TOCYNAPCTBA: IPUYMHBL 1M Iy TH npeopionennus. In: [Tpaso u nonmurtuka, 2011,
Kummnay, Ne 17, c. 11-12.

20 Kannma, FO. C. Mexanusm obecriedeHys IpaB 4eIOBeKa B CHCTEMe HAI[VIOHA/IBHON Ge30IaCHOCTIL.
B: BectHnk Tam6oBckoro yuusepcutera. Cepust: ['ymanurapusle Haykn. 2008, Ne 4. c. 409.

21 Pocrosmukos V.B. CounanbHO-0pUANYeCcKNii MeXaHU3M pean3aly TpaXIaHCKIX IIpaB U
cBobof yenoBeka // B kH.: Ipaxk/jaHCKe IIpaBa 4elloBeKa: COBpeMEHHbIe IIPOOIeMbI TeOpIM
u npaxtuku / ITox pen. JOKT. opup. Hayk, npod. ©.M. Pynunckoro. M.: 3A0 «TP «MIP»,
2006. c. 342.

22 Jle6enes B.A. IlpaBa 4enoBexa B coBpemeHHoit Poccyn. B: [Ipo6remst mpasa, Ne6, 2012. ¢. 9.
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OburerymannTapHOe MOHMMAHME IIPAB YeIoBeKa IIPOXOAUT B HACTOAIIee BpeMs
Hepyoyl MHTeHCUBHOTO passuTyA. [To MHeHNMIO dpaHITy3cKoro nccmenosarens M. Axu,
JULA TOTO YTOOBI 06€CIIEYNTD JOCTOMHCTBO TMYHOCTH, HEOOXOAUMO OTKPBITO IIPOIIO-
BEJJOBAThb PE/IUTUIO «IIPaB YeIOBeKa», KOTOPas JaeT 4eJI0BEKY BO3MOXXHOCTD XKIUTD™.

Crnenyer cornmacutbes ¢ B.A. JlebepeBbIM, 10 MHEHIIO KOTOPOTO Mieasl CBOOOIHOI
JMYHOCTY HE O3HAYAET, YTO MOBEJEHME YeTI0BeKa HMYEM He OTPaHUIMBAETCA U YTO
OH 0CBOOOXKJIEH OT JTI000J1 OTBETCTBEHHOCTH Hepef PYTUMM JTIObMI U 00IeCTBOM,
IIOCKO/IbKY peanyusanusA MpaB U CBOOOJ B OOLIECTBEHHOI XM3HU CTANKMBACTCA C
VHAVBYUIYaJIbHBIMU U ITyOMMYHBIMYU MHTepecaMu. [I0aToMy BO3HMKaeT HeOOXOm1-
MOCTb PasTpaHNYNBATh Chepy IIpaB OFHOTO YeToBeKa I CTATyC APYTUX obmasaTeeit
IpaB, a TaK>Ke cepy IIpaB U MHTEPeCcoB TOCYAAPCTBa U 00IecTBa B IenoM>

Bo MHOIMX MCCNIENOBAHNAX, TIOCBAIIEHHBIX KOHCTUTYLMIOHHO-ITPABOBBIM BOIIPO-
caM, IpeJiCTaB/IeHa MO3NUL, KOTOpPasA OCHOBaHa Ha TOM, YTO HEKOTOPHIE COLMA/IbHbIE
U 9KOHOMMYECKIe TIpaBa Ye/loBeKa He IO/DKHBI 00eCIedBaThCA TOCY/JapCTBOM.
Tak, Kacc CaHcreliH 0TMeYaeT, YTO BK/II0Y€HNE B KOHCTUTYLIMIO MHOXECTBA IIO-
JIO)KUTEIbHBIX IIPAB MOXKET 0Ka3aThCs IIOMEXON YCUINAM, KOTOPbIE CETOfHS IPef-
IPUHIMAIOTCS, YTOOBI YOeUTD /TIofiell MeHblIlle TTOaraThCsl Ha IIOKPOBUTETbCTBO
rocyfapcTsa 1 607bllle — OT COOCTBEHHBIX YCU/INIT HAa COOCTBEHHYIO MHUIIVIATHBY.
ITo MHeHuIo aBTOpPa, B BocTouHOII EBpoIie cerogHs He0OX0AMUM Ky/IbTYPHBII CIBUT,
B pe3y/ibTaTe KOTOPOTO /ToAY OyIyT MeHbIlle OXU/ATh OT TOCYyAapCTBa U OOJbIIe
— OT COOCTBEHHBIX YCU/INIT ¥ COOCTBEHHON NMPeATPUMMINBOCTI .

CnemyeT OTMETUTD, 9TO B COBPEMEHHOM JIeMOKPAaTHYECKOM TOCYIapCTBe IIpaBa
JIMYHOCTY TIPEJICTABIIAIOT COO0I BaXKHEMIINII MOMTUTUKO-IOPUANYECKUIT IHCTUTYT,
BBICTYIAIONIMIT MEPUIOM TOCTVKEHNIT TYMaHUTAPHOTO Pa3sBUTHA OOIECTBA, ¥ KaK
crpaBemBo oTMevaror I. Kocraku u P. CynraHoB «0es3 rapaHTUM MHCTUTYTa obeclie-
JeH)A IIpaB YeloBeKa He MOXeT CyllecTBoBarh de facto mpaBoBoe rocyapcTBo»®.

MpI conupapHbl C MHEHNEM JoKTopa IpaBa M. I[loanenyHXp uTo «peannsanms
IpaB 1 CBOOOJ] PeKOHCTPYMPOBAHHBIE B TPABOBOI CTATYC TMYHOCTU OC/IOKHEHBI I
po6/IeMHbIe, U €C/TY He M3MEHNUTD YPOBEHb IIPaBOCO3HAHMA U IIPABOBON KY/IbTYPbI
Hammx rpakaas, To Koncrurynusa Pecrry6mky Monjosa 6yneT BHICTYTIaTh TPOCTO
3asABJIeHMEM O HOOPBIX HAMEepeHUAX» */.

23 Muemiosa E. M. OcHOBHbIe HaIlpaB/IeHNs UCCTIETOBAHNMIT 3apYOEXKHBIX YUSHDIX 110 IpaBaM
yenoseka // Bectnuk Mockosckoro yuusepcurera. — Cepus 12. Ilonmurudeckue Hayku,
2004, Ne 1. c. 108.

24 JlebeneB B.A. KOHCTUTYI[MOHHO-TIpAaBOBasi OXpaHa ¥ 3aIUTa [IPaB 1 CBOOOJ YemoBeKa 1
rpaxgannHa B Poccun (Teopyst u mpakTuka coBpeMeHHOCTH). M.: VspmarenbctBo Mock.
yH-Ta, 2005. c. 93.

25 Kacc CancreitH. OTpuiartenbHble KayecTBa MOIOXKUTENbHBIX NpaB // Koncturyu. npaso:
Bocrounoesporr. o603penne. 1998. Ne 2. c. 41.

26 I. Kocraky, P. Cynranos. CobofeHie IIpaB 4eloBeKa — IJIaBHOE YC/IOBHE IOCTPOCHUA
IpaBoBoro rocygapcrsa. In: 3akon u JKusub, 2012, Nr. 9, c. 6.

27 Poalelungi Mih. Conduita legald si justitia. Ch.: Cartdidact, 2005. p. 155.
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HpI/IHHI/IHI/IaHbHO Ba’KHBIM, MMCIOINVM METOJOTOTMYECCKOEC 3HAYCHIUE ABIACTCA
BBIBOJ, Tpodeccopa ['eoprus ABOpHMKA O TOM YTO «4e/IOBEK IO/KEH IPOSBIIATD B
HaWBBICIIIEN CTENIEHN CBOIO TPABOBYIO0 aKTMBHOCTb — 1 BCE 9TO BO 6/1aT0 MOCTpOe-
HUSA IIPaBOBOTO U JEeMOKPATMYECKOTO TOCYyAapCcTBa»’™®.

Mmuorue ABTOPbI CBA3bIBAIOT aKTI/IBHyIO AE€ATEIPHOCTD I'pa’klaH II0 3alINTeE,
peanusaiyy CBOUX IpaB 1 CBOOOJ TONBKO C IIPaBOBOI cepsl KM3HM obIiecTBa. A
BeJlb IIPAaBOBasi aKTMBHOCTDb KaK YaCTb COIMAIbHOI MIMeeT MeCTO He TOTbKO B IIPaBo-
BOII chepe, OHA pa3BOpaunBaeTcs U B cepe MONUTUKY, SKOHOMUKM, KY/IBTYPBI, B
cdepe Tpyna u Tak fanee. [IoaToMy ecTh BCe OCHOBaHMSA CUMUTATDh IIpaBa Ye/lOBEKa
U ero 0Os3aHHOCTYU KaK IpaKAaHMHA YHUBEPCAIbHBIM KPUTEPYEM Lie/eBOil Ha-
MPaBICHHOCTHU U Pe3yAbTaTVBHOCTY, BasKHelIIell CYIIHOCTHO XapaKTepUCTUKOM
COLIMA/IPHOM aKTUBHOCTU JAMYHOCTHU, a IPABOBYI0 aKTUBHOCTD -€r0 Ba’KHEIIIIENT,
6a30B0J1 COCTABIAIOLEI, CUCTEMHO 00pasyIONIIM 9/IeMEeHTOM™.

Ecnu 6onee feTaibHO paccMOTPETh JaHHYIO IPOOIEMY, TO ClIefyeT OTMETUTD,
YTO:

a) MHorue rpaxaane Pecrry6nmmky MongoBa, IposBIAIOT OTPOMHOE HexXera-
HUE y‘IaCTBOBaTB, HE TO/IbKO B COHM&HBHO-BKOHOMI/I‘IGCKOI?I, HOHI/ITI/I‘IGCKOﬁ, HO N B
IIPaBOBOJ >KM3HM HallleTo 00lIecTBa 11 rocypapcrsa. HecMoTps Ha 10, 4TO B 4. 2 CT.
23 Koucruryunn Pecriybnuky MongoBa rapaHTHPOBaHO IPAaBO KaXKAOTO YeloBeKa
Ha 3HaHIE CBOMX IIpaB I O6HSaHHOCTeI7'[, IIpy TOM, 4YTO BC€ 3aKOHDI 1 npyrme HOpMa-
TUBHBIE aKTbl IyONMKyIoTcsa Kak B OdpunyanbaoM MoHUTOpE, TaK M 97eKTPOHHBIX
pecypcax (Hampumep, Ha opuLMaTbHOM caliTe MUHICTEpCTBa IOCTULIMM — justice.
md), MHOTHe rpakfjaHe, Ja>ke TaK Ha3bIBaeMble IOPUCTHI «IUIITIOMO IOy IaTen» He
MOI‘yT fa’Ke IIEpEINCINTDb CBOM OCHOBHbBIE ITpaBa 1 O6H3&HHOCTI/I HpeHyCMOTpeHHI)Ie
OCHOBHBIM 3aKOHOM rocygmapcraa. O KaKoll peanusanuy KOHCTUTYLIVIOHHBIX ITpaB
U cBOOOJ, MOXKHO TOBOPUTD?

Camo noHMMaHUe PasyMHO YCTPOEHHO YXU3HY 1 JOMKHOI CBOOOIBI Ye/IOBeKa
B 00lIjecTBe HepaspbIBHO CBSI3aHO y eBpoIlelileB ¢ mpaBoM. Hecny4aiiHo oguH U3
BIJIHBIX eBpoIeiickuXx mpicnutesneil — V. KaHT — onpepenan npaBo KakK BajkHeil-
NI MHCTUTYT IPaXkZaHCKOTO OOIeCcTBa, MPU3BAHHBIN 3alUTUTh TPakAaHNHA
OT IIPOM3BOIA, 00eCIeYnTh eMy JOKHYI0 Mepy cBobonsr®’. TeM caMbIM IpaBo
TECHBIM 00pa3oM COIpSATanach UM C MBICIBIO O XXVU3HM JIIOfiell KaK O mopsaKe, 06
yCTOi[‘I]/[BOM, CTa6I/UIbHOM, IIOJIOKUTE/IbHOM, KOHCTPYKTI/IBHOM cocrossHuM. Takoe
IOHMMaHMe pOJIy IpaBa B 00IecTBe pasienseT 1 3HaUMUTeIbHAsI YaCTh COBpEMeH-
HOTO €BPOIIEIICKOT0 CO00IecTBa.

28 Avornic Gh. Intensificarea activismului juridic al cetatenilor prin intermediul institutiei avo-
caturii — conditie a edificarii statului de drept. Autoref. Tezei de dr. hab. in drept. Chisinau,
2005. p. 42.

29 3aronckmit B.A. CunbHOE rocylapCcTBO U aKTUBHAs IMYHOCTD: TEOPETUKO-TIPABOBOI ACIIEKT
/ Tox, pen. mpod. A.B. Manbko. — Capatos: V3a-Bo Capar. yH-Ta, 2005. c. 185.

30 Kanr V. Meradmsuka HpaBoB B iByx dactsx (Die Metaphysik der Sitten) // V. Kaut Kpurnxka
yucroro pasyma / Vsn. Bropoe. — CII6.: VisparenbcrBo «Haykar, 2005. c. 352-354.
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B Me>x1yHapOHO-ITpaBOBbIX IOKYMEHTAaX BECh KOMIIJIEKC ITPaB 4e/I0BeKa pac-
CMaTpUBaeTCA KaK 3ajjaya, «K BBIIIOTTHEHNIO KOTOPOIl NOMKHBI CTPEMUTHCA BCe
HApOZIBI U BCe TOCYHApCTBar’.

b) Hexoropble rpaxcjaHe He IIOHMMas Ba)XHOCTb 3HAHUA FOCYAAPCTBEHHOTO
SI3BIKA, II0 CETONHAIIHNUI IeHb He JAaI0T ceOe OTYeT, TOBOPS O TOM, YTO 3HAHUE TOCY-
[apCTBEHHOTO sI3bIKa — 3TO He 00s13aTenbHo. HanmpuMep, npaBo ObITh M30paHHBIM
B KauecTBe IIpesupenta Peciybnuku MongoBa MOXKeT OBITb peani30BaHO TOTBKO
P YCTIOBUM COOTTIOfieH s 00A3aHHOCTI 3HAHUS TOCYAPCTBEHHOTO sA3bIKa. VIHTe-
pecHo 1 Apyroe 06CTOATENbCTBO B fieficTByomeit Koncturynum PM. Kak gerrytar
[TapnamenTa PM MO)XeT ObITh BCEHAPORHBIM JIEIYTaTOM, €C/IM OH He BIafeeT Io-
CyIapCTBEHHBIM SI3bIKOM?

¢) MHorue rpaxgaHe gake He MMEIOT IPEJCTaBICHNA O TOCYLAPCTBEHHBIX
cumMBonax PeciyOnuky MonpgoBa, 4To sIB/IsIeTCA HeMaTOBa>KHbBIM IIPY3HAKOM I'PaK-
INAHCTBEHHOCTU. [0BOpA 0 TaKMX KaTerOpUAX KaK «TPaKJaHCTBO», «IPAXK/IAaHCTBEH-
HOCTDb» ¥ HAKOHEL], «ITaTPUOTU3M» MBI IOJIKHBI TOBOPUTD O 3HAHUAX, IIPEXK/E BCETO
MCTOPUIU CBOETO OCYAAapCTBa, €r0 OCHOBHBIX aTPUOYTOB U T.H.

d) Kax MO>XXHO rOBOPUTH O HAPOJOBIACTUN, T.€. O JEMOKPATIM, KOIZia Ha BBI-
6opax IpUHMMAIOT yyacTue 55-60% mabupaterneit BKIIOUYeHHbIE B U30MpaTeIbHbIe
CIIVICKM, U3 YHCTIA, KOTOPBIX 50%+1 MOTYT OIIpefeTnTh JanbHeNIyio Cyab0y obire-
CTBa U TOCYJAPCTBa, YTO, B KOHEYHOM CYETE, PeasIbHO COCTaBIAeT MakcuMyM 30%
U3 06IIero 4ycia rpaXkial MMEIIINX IPaBO rOMTOCOBATD (YTO KacaeTcs y4acTus
Ha BbIOOpax 1 pedepeHyMax, TO B JaHHOM CIy4ae OTBETCTBEHHOCTDb IPUHMMAET
Ha ce0s Hapoy ¥ KaXKfIast IMYHOCTDb B OTAENbHOCTH). VI Kak MOXXHO Tpe6oBaTh OT-
BETCTBEHHOCTH OT BBICIIMX JO/DKHOCTHBIX /ML, €C/IM MHOTHME TPaK/jaHe JlaXke He
MoryT HasBatb Gamuiuio u ums [Ipencenarens [lapnamenrta PM, Ilpesunenta PM,
IIpembep-munucrpa PM u 1.1,

e) U camoe rmaBHoe B Konctutynuu PM onpepenena ponb rocynapcrsa (ro-
CYZIapCTBO TapaHTUPYeT, TOCYAapCTBO 0053yeTcs M T.J1.), HO He OllpefieieHa POJib
00111eCTBa M OT/E/IBHON TNIHOCTY B CUCTEMe Pa3BUTHS AeMOKPATIYECKUX I IIPaBO-
BBIX MHCTUTYTOB. IIpu 3TOM O4eBMAHO, UTO 3aKpemneHre B OCHOBHOM 3aKOHe
abCOMIOTHO BCeX IL[EHHOCTell, KOTOpble OTPaKAIT BUIEHME IIPOrpecca Kak/bIM
4eJIOBEKOM, SIBJISI€TCSI HEBO3MOXKHBIM 2.

B cBeTe BbILIEN3/IOKEHHOTO, pasfie/iAsl MHEHVe HAlllX YYEHBIX IIPaBOBEJIOB™, B

31 Ilpeambyna Bceobueit nexmapannu mpas denoseka 1948 roga. Ilpunsara Pesomonuert 217
A (III) Tenepampuoit Accambiien OOH ot 10 gexabpst 1948 ropa.

32 Kupees B. B. CBo60ozHOe pasBuTHe deoBeKa i roCyAapCTBEHHOE IPUHYXK/IEHNE B KOHTEKCTe
coBepuieHCTBOBaHUA nonoxenuit Koncturyunn PO // Bectauk Yen I'Y. Ilpaso, 2010, Ne 9.
C.5.

33 3n06un C. KoHCTUTYLIMOHHDIE acleKThl (POPMMUPOBaHNS IIPABOBOIL Ky/IbTYpbI B Pecrry6imike
Monposa B nepexogHoM mepuoge. Kummnay: Tipografia ASM, 2006, c. 150.; Avornic Gh.
Activismul juridic al cetatenilor si statul de drept: realitati si perspective. Chisindu: Reclama,
2005. 416 p.
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HacTosilIlee BpeMsl, C/IeiyeT aKTUBIU3UPOBATh IIPAaBOBbIE MHCTUTYTHI, CIOCOOCTBYIOLINE
HOBBILIEHNIO IIPAaBOBOJ aKTVBHOCTY JIMYHOCTY Y KOHCOMMAALNM TOCYApCTBEH-
HocTy Pecrry6muky MosjjoBa, YTO HEBO3MOXKHO 6es:

1) IToBblmeHVs YPOBHSA KOHCTUTYIMIOHHO-IIPABOBOTO CO3HAHML. TOMY MOXET
criocob6¢cTBOBaTh NpuHATIE HOBOM KoHctuTynym PM nyTem BceHapopgHO-
ro ob6cy>xneHust (IIpy ycmoBuu COOTIONEHUS CPOKOB, @ IMEHHO He MeHee 1
roga). Kpome aToro, BaykHast pojib B 9TOM IIpoliecce 1 BOOOIIe B Iporjecce
[IPaBOBOTO MHPOPMIUPOBAHIISL, TO/DKHA IPUHA/IEXXATb CPEACTBAM MaCCOBOI
nHpopManym™.

2) Obecnevyenns Hammexamero gpyHkuuonuposanus Koncruryuun Pecny-
6nuku MongoBsa, HO pu ycmoBuu ee pepopmupoBanms. ITO O3HAYAET, UTO
nono>xennss KoHcTuTyuuy 6yayT Win JO/DKHBI PeaTi30BbIBATbCS He TOIKO
rOCYIapCTBEHHBIMY OpraHaMM VUM JOJDKHOCTHBIMIY JIMLIAMMU, HO U CAaMVMU
rpaKaHaMIL.

3) CyuwecTBOBaHMUsA U Pa3BUTKs aKTMBHOTO TPaKAaHCKOro obiecta B Pe-
crry6nuke MonpoBa. Bmecte ¢ TeM Kak OTMe4aeTCsl B JIUTepaType, OGHUM
U3 IPU3HAKOB IPaXKJaHCKOrO 00IlecTBa sAB/IsgeTCA Hauboee IOMHOe obe-
CrieveHue mpas 1 cBoOOJ uemoBeka®

4) @opmupoBaHus 001IeHAIMOHAIBHO IPABOBOJ MOJIMTUKY, HAIIPaBIeHHOI
Ha CO3MJIaTe/IbHOE B3aMMOJEICTBIE KaXKIOM TMYHOCTU C IIPABOM U TOCY-
IapCTBOM.

B oTpenbHOCTH ClIeAyeT MOXYEPKHYTb BaXKHOCTb 3aKpeIyIeHUsI 00513aHHOCTI
3HAHWA FOCYAPCTBEHHOTO SA3bIKA U MOMOXKeHU i KOHCTUTY MY, He TOIBKO [JIs ALY
Hojaolye 3asB/IeHNs Ha IOJydeHMe rpakaancTsa Pecriy6nmuku Mongosa (ct.17
3akoHa PM «O rpaxpaHctBe Pecriy6nuky MomnpoBa»*®), HO U A1 caMMX I'PaXKiaH
Pecniy6nuxu MongoBa poKuBaloljye Ha ee TepPUTOPUIL.

ITo HalleMy MHEHMIO, IJIsI peanbHOTO 00ecIedeHNs IpaB U CBOOOJ YenoBeKa
U Ipak/JaHNHa HeOOXO[MMO CO3[jaBaTh HOBbIE U COBEPIICHCTBOBATb yXKe CyIlje-
CTBYIOIJE «MEXaHM3MBbl IIPaBOBOI'O XapaKTepa IPOTUB HEraTMBHON IIPaBOBON
HaCCUBHOCTN».

[s1t peanusauny JOMHKHBIM 00pa3oM TaKMX BaXKHENMIINX MHCTUTYTOB MPIMOIL
IeMOKpaTuy Kak BbIOOpHI 11 pedepeHiyM, B OCHOBHOM 3aKOHe CIelyeT 3aKPeIlnTh
He IIPaBoO, a 0053aHHOCTD y4acTusl Ha BbIOOpax U pedepeHgyMe.

Takum 06pa3oM, cliefyeT MORYEPKHYTh, YTO IIPaBOBasi AKTUBHOCTD TUMYHOCTH
BBICTYIIaeT OfHUM M3 Ba>KHEMIINX YCITOBUIT TIOCTPOEHUs U QYHKIMOHNPOBAHMS
IPaBOBOTO TOCYapCTBa.

34 Tymkam B. Vpeansl nemokparuu mpefonpenensor Hosywo ponb CMU. In: Koncrurynm-
OHHOE€ IpaBocyane, 2004, Ne 3, c. 45.

35 IpaxkpmaHckoe 06mecTBo B Poccnn: cocTosiHme, TEHIEHINIL, TEePCIEKTUBDI © c6opHI/H< Hay4YHBIX
TPYZIOB / YIbAH. TOC. TeXH. YH-T. — YIbAHOBCK : Y1 I'TY, 2012. c. 237.

36 3axon PM «O rpaxpganctse Pecrrybnuku Momngosar, Ne 1024 ot 02.06.2000r. B: Monitorul
Oficial Ne 98, ot 10.08.2000r.
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Kak otmeuaer, ToBr M.M. Hambonee monHoe obecreveHne npas u cBOOO
4e/I0BeKa, B3aMHasA OTBETCTBEHHOCTb TOCYAApCTBA U TMYHOCTY, 3aKOHHOCTDb U
IPaBONOPSAJIOK, YKpeIlIeHNe IIPaBOBOI FOCYaPCTBEHHOCTM, COBEPIIEHCTBOBAHNE
TPaXK/JAHCKOTO 00IIIeCTBa, Pa3BUTHE JeMOKPATII HAIIPAMYIO 3aBJCAT OT TIO3UTVMBHOI
IIPaBOBOJ AaKTMBHOCTY JINYHOCTH.

B xauecTBe IepcHeKTUB fajIbHEIIIIel HayYHON pa3paboTKM 3aTPOHYTON IIpo-
671eMbl 0bOecIIeyeHNs NPpaB IMYHOCTU B YCIOBUAX NPABOBOI ITACCUBHOCTU MOXKHO
paccMarpuBaTh:

— KOMIUIEKCHBII aHa/IN3 peannsaluy IpaBoro CTaTyca TIMYHOCTY B KOHTEKCTe

PpasMMYHBIX GOPM IPABOBOTO MOBENEHNS;
— MCCIeOBaHMe MeXaHN3Ma peann3auy KOHCTUTYIIOHHBIX 005 3aHHOCTeII C
HO3UIINIT IIPAaBOBOJ MTACCUBHOCTY;

— BbISAB/IEHE U YCTPaHeHMe HOPM KOHCTUTYIIMIOHHOTO 3aKOHOMIaTeIbCcTBa Pe-

crry6nuku MonjoBa crioco6CTBYIOIIX IPAaBOBOIl ITACCMBHOCTIA;

— COBEpIIEHCTBOBAHIE 3aKOHO/ATEeIbCTBA O CPEACTBAX MacCOBON MHPOPMALIII

B MIHTEpeCaX JIO/DKHOTO ITPAaBOBOTO MHPOPMUPOBAHNA IPaXK/laH.

Ins dopMupoBanus paboTaroliell KOHIEIINN IIpaB, cCBOOOJ 1 00s13aHHOCTeI!
rpakaH HeOOXOAMMO IIPeBPaTUTh KOHCTUTYIMOHHO-IIPABOBOI CTATyC INYHOCTH
He B aOCTPaKTHO T'YMaHUCTUYECKYIO, @ B YTUIMTAPHYIO IIEeHHOCTH.

[ToBceMecTHOE pU3HAHME IIPAB 1 CBOOOJ IMYHOCTU U MX OYEeBU/IHAS Hepea-
NMM3alusA B JefICTBUTENTLHOCTU CTAHOBUTCA, IO coBaM mpodeccopa A. CMOKUHS,
IYCTBIMY TepMMHAMM, He HAaIIOTHEHHBIMM PeabHbIM COfiep>KaHueM™.

CosepieHHO cripabefnuso nopgmedeno b. Herpy n B. Koxxoxapy, uro gna go-
CTVKEHMsI KOHEYHOII Lie/M TI0ObIX MPaBOBBIX HOPM HEOOXOAMMO MX HEYKOCHM-
Te/IbHOe COOMIofieH e M UCTIONTHeHNe B IIpollecce IpaBonpuMeHenns. OgHaKo A
peanusanuy 3TUX OCHOBOIIO/NATAIOMINX YCIOBUI, HEOOXOMMO, YTOObI OHY ObIIN
JIOCTYTIHBI ¥ TIOHATHBI BCeM 6e3 MCK/TIoYeHN A Cyobekram™.

Ba)kHO OTMeTNTD, YTO KOHCTUTYIIMOHHAS TOCY/JapCTBEHHOCTD, KaK U TOCyHap-
CTBO, BOOOIIlEe, 9TO He UCKYCCTBEHHO CO3[JAHHBII MeXaHM3M, 2 MeJI/IeHHO Pa3BIUBaIO-
IUIICS MBHYTPY [YXOBHBII MeXaHM3M HapOfia, 4TO CBOOO/A 32 HOUb He IIPUJET; YTO
BCe HOBOE ITPOM3PACTaeT TOIBKO OT KOPHEN M 4TO MCTUHHBIN IPOrpecc — sAB/IeHNne
UCK/IIOYMTEIBHO KOHCEPBATUBHOE, 9BO/IIOL[IOHHOE, 2 OTHIO/b He CIIOHTaHHOE M/IN
peBoroIoHHOe. V] caMoe IITaBHOE IeMOKpPATuA JO/DKHA ObITh y HAC B YMe, B HALINX
[IOMaX, OTHOLIEHVAX Y TOIBKO IIOC/Ie STOTO B CAMOM TOCYZIapCTBe.

37 Tosr M.M. IIpaBoBast aKTMBHOCTb JIMYHOCTY 11 €€ 3HAYEHNE UL IOCTPOEHYIA IIPABOBOrO TOCYIAPCTBa.
B: Becrnyk TamboBckoro yauBepcurera. Cepys : [ymanurapuslie Hayku, 2011, Ne 3. c. 218.

38 Kupees B. B. IIpo6reMsI coBepIIeHCTBOBaHMS KOHCTUTYIIIOHHON MOJENN TIpaB, CBOOON 1
conmanbHbIX 06s13aHHOCTEN rpaxaaH // Bectank Yenl'. Ilpaso. -2007. — Ne 7. c. 5.

39 Smochina A. Reforma constitutionala in Republica Moldova: aspecte teotertico-practice.
In: Materalele Mesei rotunde “Esenta, caracterul si impactul reformei (Modificirilor)
constitutionale perspectiva si mecanismul realizarii. Chisinau (SRL Tipogr”Print —
Caro”): IRIM, 2011. p. 25.

40 Negru B., Cojocaru V. Tehnica legislativa. Chisinau: Tipografia Centrald, 1997. p. 62.
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CYWHOCTb MEXAHU3MA OBECIMNEYEHUA
PEAJIUSALUN ADMUHUCTPATUBHO-NMPABOBOIO
CTATYCA HOTAPUYCA

IOPYEHKO Bacunuir BacunbeBny,
conckartenb kadeapbl TeOPUN 1 UCTOPUN FOCYAAPCTBA U NpaBa
KuneBckoro mexayHapoaHOro yHuBepcuTeTa

B cmamve paccmompervt Hayutvie H00X00bL K MONKOBAHUIO NOHSMUS «MEXAHUZM 00echeveHUsT
1pas cy6veKmos», chopmynuposaro onpedeneHue MeXaHU3MA Peanusanuu AOMUHUCMPAMUBHO-
npasosozo cmamyca Homapuyca, a makice 8vl0esieHbl U 0XAPAKMEPU308aHbL OCHOBHDLE CO-
cmasasioujue 0aHHO20 MEXAHUZMA.

Kntouesvie cnosa: «mexanusm npasosozo pezymuposaniisi», «Mexanusm 2ocy0apcimeenHoeo
YNPABTIEHUS», «<MEXAHUIM 00ecneueHUss npas cyOveKmos», «AOMUHUCMPAMUBHO-NPABOEOTE
MexaHum».

Y cmammi po3ensHymi Haykosi nioxoou 00 maymaueHHs NOHIMMS «<MeXaHism 3a6e3neueHHs
npas cy6'ekmisn», copMynbo6aHO BUSHAUEHHS MeXAHI3MY pearizauil aominicmpamueHo-
npasosozo cmamycy Homapiyca, a maxox eudieni il OXapaxmepu3o6aHi 0CHOBHI cKnA006i
Ub020 MeXAHIZMY.

Kntou06i cnosa: «mexarism npasosozo pezymosamHHs», «<MexaHism 0epiuasHo20 ynpasiHHsi»,
«Mexamizm 3abesnedentss npas cyb €Kmier», «aOMiHICHPAMUBHO-NPABOBULE MEXAHIZM.

THE ESSENCE OF THE MECHANISM OF PROVISION OF REALISATION OF NOTARY’S AD-
MINISTRATIVE LEGAL STATUTE

The article describes the scientific point of view on the content of the concept of a mechanism
to ensure the rights of subjects, based on which formulated the definition of a mechanism to
ensure the implementation of the administrative and legal status of the notary, and isolated and
characterized the main constituent elements of the mechanism.

» o« » <« » <«

Key words: “mechanism”, “regulatory mechanism”, “mechanism of government,” “mechanism to

» o«

ensutre human rights and freedoms”, ‘administrative and legal mechanism.

[Ins abdexkTMBHOrO OCYIIeCTBIeHNA HOTapIyCaMyl BO3/IOKEHHBIX Ha HUX 3a/lad 1
(bYHKIMII TOCYHapCcTBO 0053aHO CO3ATh YCIOBYA /LA Peannsalyii XX IIPaBOBOTO II0-
NOKeHNA. ITO NPERyCcMaTPUBAET He TOMbKO (OPMUPOBaHME 3aKOHO/IATEIbHON 6asbl,
PpernaMeHTUPYIOLIel IeATeNIbHOCTh HOTAPIYCa, HO ¥ CO3/IaHe YC/IOBUIT OPraHM3al[JIOHHO-
MHCTUTYLMOHAIBHOTO, TIOIUTINYECKOTO0, COLMATbHO-9KOHOMIYECKOTO 1 IHOTO XapaK-
tepa. O4eHb BaXKHO, YTOOBI BCe OHM COCTABILAIN €AVMHYIO CHCTEMY, TaK KaK IpOLiecc
obecriedyeH st fMIHICTPATUBHO-IIPABOBOTO CTATyCa HOTAPUYCa JO/DKEH HPENiCTAB/IATD
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c000J1 He COBOKYITHOCTD pa3pO3HEHHBIX JeHICTBIII TOCYAAPCTBa [0 CO3IaHNIO TeX VTN
VIHBIX YCIIOBMUIA, @ €IVHBII1, COT/TACOBAHHBI ME€XaHM3M, B KOTOPOM BCe 37IEMEHTbI B3au-
MOCB#3aHbl, HAXOJATCA B IOCTOSHHOM B3aVMOIEVICTBUY U JOTIOHAIOT APYT IpYyTa.

MexaHu3MblI 06ecIIedeHN s IIPAaBOBOTO CTAaTyca CYOBEKTOB B Pas/IMIHBIX OTPACIAX
0011IeCTBEHHBIX OTHOLICHVIT MCCTIeNOBA/IICD TaKUMM Y4eHbIMY, Kak: O.P. CxakyH, A.D.
Yeppanues, H.V. Marysos, M.B. 1]pux, B.®. IToropunko, 10.M. Tognuxku, B.b. ABe-
pbsaHOBa, M.b. Cmonenckuii, [I.H. baxpax, A.C. Ilpygauxos u gpyrue. OgHako, Kak
IIPaBIJIO, IIPEIMETOM VCC/IeHOBAHNSA IOPUCTOB AB/ISUICS MEXaHU3M IIPAaBOBOTO (B TOM
YICTIe a]MVHUCTPATVBHO-IIPaBOBOr0) 00eCIIeueH N IIPaB 11 CBOOON, PM3MIeCKNX JIUILL
B TOJ1 V/IU MHOV cdepe uX >KM3HefesATenbHOCTI. OCOOeHHOCTM JKe MexaHu3Ma 0be-
CIleYeH sl IIPABOBOTO MOIOXKEHNUSI CYOBEKTOB, ABTIAIOLINXCS HOCUTENSIMIU BIACTHBIX
IIO/IHOMOYMIL, B TOM YJIC/Ie HOTapMYCOB, OCBEILIAINCh (PparMeHTapHO.

B cBA3M € 3TUM 1e/IbI0 TAHHOM CTAaTbM ABJIAETCSA UCC/IENOBaHNe CYITHOCTI MeXa-
HIU3Ma peann3aluyy afMUHUCTPATUBHO-IIPAaBOBOTO CTaTyca HoTapuyca. [l ee mocTu-
JKeHUs IVTaHUPYETCs: pacCCMOTPETh MMEIoIIVecs B I0pUAMYECKOI TUTepaType MHEHNUA
OTHOCUTE/IbHO IIOHVIMAHS IIOHATYS MEXaHN3Ma 00ecIiede s IIpaB CyObeKToB; chop-
MY/IMPOBATh OIpefeieHye MeXaHy3Ma obecriedeH sl peanmusalyi aMIHICTPATUBHO-
[IPaBOBOTO CTaTyca HOTAPUYCa; IPOAHAIM3MPOBATh COCTABIAIONINE MeXaHM3Ma 0be-
CIleYeHMs peann3aluy afMUHUCTPATMBHO-IIPaBOBOTO CTaTyca HOTapuyca

B nexcukorpadudeckoil murepaType TEPMUH «MeXaHM3M» OIpefe/saeTcs Kak:
1) yCTpOIICTBO, KOTOPOE IlepefaeT WM IIpeoOpasyeT ABYDKeHNE, IIPYBOAUT MAIIVHY VTN
aInmapar B JejiCTBIe; 2) BHYTPeHHee CTPOeHe, CICTeMa 1er0-11100; 3) COBOKYITHOCTD
COCTOSIHMIL U TIPOLIECCOB, 13 KOTOPBIX CKJIA[IbIBAETCSI OIPeie/IeHHOE sIBJIEHIE .

O. ®. CkakyH, paccyxfas o COLMaNTbHO-IPaBOBOM MeXaHM3Me obecIiede s
IIpaB YejI0BeKa, MIIIET, YTO OH HeOOXOUM /ISl peaIn3alyy KOHCTUTYIMOHHO 3a-
KPeIUICHHBIX IIpaB U CBOOOJ, 4e/loBeKa 1 MPefCTaBIseT CO00 CUCTEMY CPEeNCTB U
(dhakTOpoB, 0becreUnBaIOIIX HeOOXOAUMbIE YCTIOBUS YBaXKeHMsI BCeX OCHOBHBIX
IpaB 1 cBOOOJ 4e/I0BEKa, KOTOPBIE SAB/IAIOTCS MPOM3BOSHBIMI OT €TO JOCTOMHCTBA.
3ajjaua MeXaHN3Ma COLMAIbHO-I0PUINYECKOro obecriedeH s IIpaB 4eJioBeKa — OXpa-
Ha, 3aIl)ITa, BOCCTAHOBJICH)E HAPYLIEHHBIX IIPaB, a TaK)Ke GopMupoBaHue 061Ieit
U [IPaBOBOIT KynbTypsl HaceneHus?. O. V1. Hanupaiiko cuuTaet, 4To MeXaHU3M 00e-
CIleYeHNs MpaB M CBOOOJ, 4e/IoBeKa — 9TO [eATeIbHOCTb OPraHOB FOCYAapCTBa I
MECTHOTO CaMOYIIpaB/IeHI s, O0IeCTBEHHBIX 00'beVIHEHMI U TPa>KIaH 0 CO3/IaHII0
yCcoBuii (rapaHTuMIi) AJIst IPaBOMEPHOI 1 HEYK/IOHHOJ UX peannsaluy U 3aliThr’.

1 Bemuxwit TIyMadHNUIT CIOBHMK CYYaCHOI YKPAIHCHKOI MOBH (3 Of. i ZOTIOB.) / YK/Iaz,. i roos.
pexr. B.T. Bycen. — K; Ipnine: BT® «Ilepym», 2005, — 1728 c., ¢. 665; IBuerko A. O. Tirymaunmit
CJIOBHMK yKpaiHcbKol MoBU. — X.: «Dotio», 2002. — 543 c., c. 237

2 Ckakyn O.®. Teopis gepxasu i npasa: Iligpyunuk / Ilep. 3 poc. — Xapkis: Koncym, 2001.
— 656 c., . 190

3 Hammsarixo O. I. ITpaBoBumit 3aXMCT MIOAMHM AK IpeAMeT AOCTI/KEHHA 3arajbHoOi Teopii
npasa / O. 1. HanmBaiiko // [lepxxaBa i mpaBo : 36ipHuK Hayk. npanb. FOpyanysi i nomitnyasi
Hayku. — 2001. — Bum. 12. — C. 18-24.,, c. 22
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S. B. Jlazyp xapakTepusyeT MeXaHU3M oOecIedeHNUs IpaB M CBOOOX IpakilaH B
cdepe rocyzapcTBEHHOrO YIIpaB/IeHMs KaK IPOLECC [esiTeIbHOCTY OPraHOB I'O-
CYHapCTBEHHOTO YIpaB/IeHNUs 10 CO3/JaHMI0 HAJIeXKAIINX YCIOBUI peaqnsanni,
OXpPaHBI ¥ 3aIINTHI IPaB U CBOOOJ I'Pak/jaH OT IIPOTUBOIPABHBIX [ICVICTBUIA, C II0-
MOIIBI0 MaTe€pUATbHBIX U IIPOLECCYaTbHBIX IOPUAMYECKUX CPEACTB M CIIOCOO0B!.
JI. [1. BoeBopuH, ToBOps1 06 00eCIiedeHN Y IOPUIMIECKOrO CTaTyca TMIHOCTY, MEXaHU3M
peanusanuy pas 1 CBOOOZ CyObeKTa OIpefensieT KaK YIIOPsJOUeHHOCTD, CTPYKTYPY
(cy6beKTBI, 00BEKTDI, XapaKTep CBs3ell MeXX/1y HUMM), pa3INIHble COLMATbHBIE U
fopupudeckue GaxTopbl, GOPMBI, CIOCOODI, YCTIOBYA U FAPAHTUN OCYILECTBICHM S
KOHCTUTYLMIOHHBIX HOPM B COOTBETCTBUM C AEMOKPATMYECKMMIU IIPOLeypPaMIy,
HPUHIIIIAMY 3aKOHHOCTY M COLIMa/IbHOI cripaBepuBocti®. B. A. [leMujieHKo pac-
CMaTpMBaeT MeXaHN3M obecIIedeHUs IPaB U CBOOOJ YeloBeKa 1 TpakaHMHA KaK
IpoIiecc LieJieHaIIPaBIeHHOM IeATebHOCTY KOMIIETEHTHBIX OPI'aHOB II0 COe/ICTBIIO
peanusanuy mpas 1 cBOOOJ, YesloBeKa 1 rpaKFaHMHA, UX oxpaHe u 3amure®. B.IT.
BacpKoBcKast OTMEYaeT, YTO MeXaHV3M peann3alyy IpaBa 4eloBeKa IpefcTaBisaeT
coboit mpencraBnsieT coboil, C OTHONM CTOPOHBI, COBOKYITHOCTD NMPSIMO He 3ampe-
IMIEHHBIX 3aKOHOM JIeSHMII YeloBeKa 10 peann3aluy JaHHOTO IIPaBa, a C APYToit
— [eATeNbHOCTb COOTBETCTBYIOIUX FOCY/IAPCTBEHHBIX OPTaHOB U MX JO/DKHOCTHBIX
UL, OPTaHMU3ALNI PA3INYHBIX GOPM COOCTBEHHOCTH 1 SPYTUX CYOBEKTOB, CTPOTO
peI‘}IaMeHTI/IPOBaHHyIO HOpMaMMU IIpaBa " HpI/ISBaHHyIO O6eCHe‘-H/ITb ‘-Ie}IOBeKy n
TpaXTaHMHY HaJIeXalle yCIoBYA AA pealn3anyy 9Toro mpasa. 1o ecTh, Mexa-
HVI3M pean3aluy IpaBa Ha 6e30I1aCHOCTb — 9TO ONIpefe/IeHHbII IIPOLecC, KOTOPBIi
co3faeT HeOOXOMMbIe YCIOBUS [i/s1 OCyILiecTBAeHUs oToro npasa’. E.B. Yepsskosa
ompefenseT MeXaHN3M obecIiedeHieM OCHOBHBIX ITPaB KaK CUCTeMY UX FapaHTUIl 1
IeATeNbHOCTb TOCYAaPCTBEHHDIX OPTraHOB II0 CO3TaHMIO YCIOBUIL /1A peanusaun
IpaB TPak[aH, MX OXPaHbl, 3aLUTHI I BOCCTAHOBIEHM HapyuieHHoro npasa’. I.
[IImerieBa Ha OCHOBAHMM U3YUYEHNUs IOPUUIECKOTO MEXaHNM3Ma 0OeCIIeueH s TpaB
Je/IoBeKa fle/laeT BBIBOJ O TOM, UTO OH SIBIAETCA CUCTeMOil 9(pPeKTUBHBIX 0pU-

4 Jlasyp . B. IloHATTA, CYyTHICTD Ta €leMEeHTM aIMiHiCTPaTMBHO-IIPAaBOBOTO MeXaHi3My
3abesnedeHHs IpaB i cBOOOJ rPOMANIsIH y fiep)kKaBHOMY yrpas/iHHi // HaykoBuii >xypHain
«Dopym nmpaBa» — Ne 9. — 2009. — C. 392-398., c. 393

5 Boesoguu JI.J. Opuandeckuit craryc muaHoct B Poccun. Yue6Hoe mocobme. — M.:
Mspatenncteo MI'Y, Vspatennpckas rpynna MHOPA « M-HOPMA, 1997. — 304 c., c. 267

6 Jemupnenxo B. O. YrBepmxeHHs i 3a6e3medeHHs1 KOHCTUTYIITHIUX IIPaB Ta CBOOO MOANHY
i rpoMa/isTHMHA B AisIBHOCTI MLl : aBTOped. [uc. ... KaHf. OpuA. Hayk : cier. 12.00.02
(xoHcTHTYLiHE paBo) / Hemupenko B.O. — KuiBcpkmit Ham. yH-T iM. Tapaca llleBueHka.
— K., 2002. — 16 ¢, c. 10

7 Bacbkoscbka B. I1. ITpaBo niofiiHy Ha 6e3I1eKy Ta KOHCTUTYL{iIHO-IIPaBOBIII MeXaHi3M i10oro
3a0esIedeHHsT: IUC. ... KaHf,. I0pyA. Hayk: criery. 12.00.02 (korcTnTyniliiHe paso) / Incturyt
3aKoHOmaBcTBa BepxosHoi Pamy Ykpainn. — K., 2006. — 224 c., C. 114

8 UYepsaxosa E. b. 3amuTa KOHCTUTYIVIOHHBIX IIPaB TPaKIAaH CPeCcTBAMIU IIPOKYPOPCKOro
Haaszopa (Ipo6yeMbl 001IeHA/[30PHOI JeATEIBHOCTI): aBTOPed. [JUC. ... KaH[. I0PUJ. HayK:
criery. 12.00.02 (xoHCcTHTYLilHE TpaBo) — X., 1992. — 24 ¢, c. 10
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AVMYEeCKNX CPeICTB peanusaliuy, OXpaHbl U 3alUTHI IpaB yenoseka’. M.B. Burpyxk
MeXaHU3M 0OecIedeH)s1 KOHCTUTYLMOHHBIX IIPaB U CBOOOX BUAUT B CUCTEME UX
rapaHTUPOBAHMNS, T.e. CUCTeMe OOIMX YCTOBUI U CIIelanbHbIX (FOpUANIECKIX)
CpefcTB, 00ecreynBaoONINX X IIPABOMEPHYIO pealnsaluio, a B He0OXOAMMBIX
CIydaAx — ¥ oXpaHy'.

V.A. bakupoBa, McCTIeRyst TOCYRAPCTBEHHO-IIPAaBOBOI MeXaHV3M 00eCIIeueH s
KOHCTUTYILIMOHHOTO IIpaBa YeloBeKa U rpakaHMHA Ha CyeOHYI0 3alINUTY, fe/laeT
BBIBOJ, O TOM, 4TO TOCY/JapCTBEHHO-IIPABOBOI MeXaHU3M obeclleueHus IpaBa Ha
CynieOHYI0 3aIUTY — 3TO 00LIasl, yCTOYMBas1, HeoOXoaMast 1 00 beKTUBHAS B3all-
MOCBS3b BCeX MEPONPUATUIL, CAHKIIMOHVPOBAaHHBIX I'OCYJapCTBOM ITOCPE/ICTBOM
MPaBOBBIX HOPM U 00sI3bIBAIOLINX CYOBEKTOB rocymapcTBeHHoit Bractu''. Have
IIOCh He JIONMCAaHO?

HpoaHa]II/I3I/IpOBaB yKaSaHHbIe MHEHUA yqube e (o] HOBO,Hy IIOHMMaHUMA MEXaHN3-
Ma obecriedeH s IIpaB U CBOOOJ YeloBeKa I IpaskJaHMHA, MOXKEM CJie/IaTh BBIBOJ, O
TOM, YTO MeXaHV3M 00eCIiedeH s pean3aliuy afMUHICTPATUBHO-IIPABOBOTO CTaTyca
HOTapI/cha HE/Ib3A CBOAUTD TONIBKO K M€XaHN3MaM IIPpaBOBOTO oéecnequI/m, IIpaBO-
BOT'O peryIMpOBaHMs WIN peanusaluu rnpasa. Begb mpaBoBble cpefcTBa (HOPMBI
[IpaBa, IPAaBOOTHOIIEHN s, aKThI IPAaBOpean3al i 1 T.1.), COCTaB/AIOI/e OCHOBY
obecriedeHNsT CCIEAYEMOro CTaTyca, He SBIAI0TCS eUHCTBEHHbIMY (haKTopami,
BrusAoIMK Ha Hero. Cregyer cormacutbesa ¢ M. CaBeHKO, 4TO 3G deKTUBHOCTD
MEXaHV3Ma 06ecnequI/m 3alllUThI ITpaB " CBO6OH YEJIOBEKA U T'pa’KJaHMHA 3aBUICUT
OT YPOBHA Pa3sBUTHUA AEMOKPATUY 1 IIPaBOBOI KYIbTYPBI, COCTOAHNA 9KOHOMMUK,
C1oco60B pacIpesesieHNs >KM3HEHHBIX O1aT, HaM4usl He3aBUCKMBIX OPTaHOB TOCY-
[lapCTBEHHOIT BIACTY, OCYILeCTB/IAIONINX 3aLINUTY IIPaB U CBOOO, a TAK)Ke KOHTPOJIb
IO COOJIIONEHNIO U BBIIIOJTHEHMIO HOPM, YCTaHABIVMBAIOIUX IIpaBa U CBOOOHABI'.
IToaTomy cunTaeM, 4TO MeXaHU3M ObecIedeHVsl peanu3aluy aMUHIUCTPaTUBHO-
MIPaBOBOTO CTaTyca HOTApUyca C/IeflyeT pacCMaTpUBATh KakK CUCTEMY IIPaBOBBIX I
HeIIPaBOBbIX (OPTaHM3AIVIOHHBIX, HOMUTUYECKNUX U T.J.) MEPOLPUATHIL, CPECTB,
q)OpM, METOI OB, I/IHCprMeHTOB I‘OCy,[IapCTBeHHOIZ [E€ATEIPHOCTY, HAIIPpAaB/IEHHBIX Ha
CO3[jaHye TAKOTO KOJIMYeCTBA, KaueCTBa I BUEOBOIO PasHOOOPasus YCIOBIIL, KOTOpbIe
651 obecrieunBany 9 HeKTUBHOE OCYIIeCTBIeHNe HOTAPUYCaMy BO3TIOXKEHHBIX Ha

9 Imenvosa I. YOpupnunnit MexaHism 3abe3nedeHHs [IpaB JIIOAVHN (3araJbHOTEOPETNIHA
xapakrepucrtuka) // Ilpaso Ykpaianm. — 1994. — Ne 10. — C. 50-51, c. 50

10 Butpyx H. B. CounanbHo-IIpaBOBOil MEXaHNU3M peann3alyyl KOHCTUTYIVIOHHBIX IIpaB U
cBo6og // Koncrurynmonnsiit craryc mmanoctu B CCCP / Ilog pen. b. H. Tonopanza — M.
: IOpup. nmut-pa, 1980, c. 195-196.

11 Bakiposa I. O. [lep)xaBHO-IIpaBOBMIT MeXaHi3M 3a0e3IeYeHHs KOHCTUTYLIIHOTO [IpaBa JIOIHIA
iTpoMajiAHMHA Ha CYIOBMIA 3aXJCT Ta MiCIle OpraHiB IocTuiii YKpainu y 3aificHeHHi IPaBOCYI
/] [Enextponnuii pecypc] — Pexxum goctymy: http://www.minjust.gov.ua/9254

12 Casenxo M. Koncruryuiitauii Cyp i oMOycMeH y iep)KaBHOMY MeXaHi3Mi 3aX1CTy IIpaB Ta
cBobog mopuuy i rpomagsunHa // Bicauk Koncrurynitnoro Cyny Yxpainu. — 2000. — Ne
1. — C. 68-83,c. 74
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HUX 3af1a4 11 pyHKIINIL, OeCIIpeATCTBEHHYIO peal3aliio B paMKax e/ ICTBYIOIIEro
3aKOHOJIaTe/IbCTBA CBOYX IIpaB M 00s3aHHOCTEN, a TakK)Ke IIONb30BaHMe APYIUMU
IpEeNMYILEeCTBAMM, CBA3aHHBIMMY C BBITIOJTHEHMEM BJIACTHBIX IIOJTHOMOYMIAL.

MexaHusm obecriedeHns peaan3alny afMUHUCTPATUBHO-IIPABOBOTO CTATyCa
HOTapuyca IIpefcTaBIIsAeT COO0I CTI0KHOEe KOMIUIEKCHOE SIBJICHYIE, B pAMKaX KOTOPOTO
VHTETPUPYIOTCA M B3aMMOJENCTBYIOT OTHE/IbHBIE CAMOCTOATE/IbHBIE MEXaHU3MBI,
a MMEHHO: IIPaBOBOJ, OpraHM3allIOHHO-MHCTUTYLIIOHA/IbHBIN, ITOTUTUYECKNIL,
COLMA/IbHO-9KOHOMMYECKNI, MOTMBALIVIOHHDIN, BOCIIMTATEIbHDIN U JP.

[ns1 6onee r1y60KOro NOHMMAHMS CYITHOCTY MEXaHM3Ma 00eCIIeYeHN s pealn-
3alM¥ afMMHUCTPATUBHO-IIPABOBOIO CTaTyca HOTApMYCOB OXapaKTepU3yeM HaMu-
6o7ee Ba)kKHbIe, C Halllell TOUKY 3PEHIS, €TO /IEMEHTHL.

B nepsyro o4epenb clnefyeT OCTAHOBUTDHCSA HA HOPMAaTUBHO-IIPABOBOI COCTaB-
JISIOLIeN MeXaHu3Ma oOecIledeHts cTaTyca HoTapuyca. VIMEHHO OHa 4yepes 3aKpe-
IJIEHHYIO B [EJICTBYIOLIEM 3aKOHO/IATE/IbCTBE CUCTEMY HOPM U IIPUHLMUIIOB BHOCUT B
GbYHKIMOHMPOBaHME YKA3aHHOTO MeXaHU3Ma YIIOPSL0IeHHOCTb, IIOC/IEOBATEIBHOCTD
1 onpefieieHHOCTb. HopMaTuBHO-IIpaBOBasA COCTaB/ANLIAsA, OIpefiends IpaBa U
00513aHHOCTY, HOTApUyCOB, GOPMBI U IIPOLIEYPHI UX peanusalui, KOHTPOJIb 3a X
OCYILECTBJIEHNEM, A TAK)KE MX OXPaHY U 3aIIUTY, CO3JAeT IOpUANIECKIE TapAaHTUN
HeATenbHOCT HOTapuycoB. CremoBaTenbHo, GYHKI[MS HOPMATUBHO-IIPABOBOTO
MeXaHM3Ma KaK 3/IeMeHTa MeXaHu3Ma obecIiedeHNs peansaliuy aMUHICTPATHBHO-
IIPaBOBOTO CTaTyCa HOTApMyca 3aK/II0YaeTCsA B TOM, YTO OH CO3JaeT 3aKOHOMATEIb-
Hy10 (IpaBOBYI0) 000T0UKY, KOTOPasi TapaHTUPYeT HOPMAIbHYIO [esTeIbHOCTD
HoTapuyca. OTHaKO HECMOTPs Ha TO, YTO MbI BCe IPYyTHe 3/1eMEHTBI UCCIelyeMOTro
MeXaHM3Ma OTAE/AEM OT €r0 HOPMATHBHO-IIPAaBOBOIO KOMIIOHEHTA M pacCMaTpH-
BaeM OTMENbHO, OHIL, TeEM He MeHee, TECHO CBSA3aHbI C HUM U UCIIBITHIBAIOT Ha cebe
ero perynmpyiolee BausiHue. Bemp B rocymapcTse, HO3UIMOHUPYIOMIUM cebs1 Kak
DeMOKPAaTU4YeCKoe 1 IIPaBOBOE, IIPABOBOE PEIIAMEHTUPOBAHME TaK UM MHAYe VC-
IBITBIBAIOT BCe Hanmbosee BayKHbIe 001eCTBEHHbIE OTHOLIEHIS, POL[ECCHI U SIBTIEHIS
B 9KOHOMMYECKOI1, COLMa/NIbHO, MTOJIMTUIECKOII, KYIbTYPHOI U APYIuX chepax
00LIEeCTBEHHOI KU3HIA.

Crepyiomnit 9/IeMeHT MeXaHM3Ma 0becIede s a[MIHUCTPATUBHO-IIPAaBOBOTO
CTaTyca HOTapuyca MMeeT OpraHU3alMIOHHO-MHCTUTYLMOHA/NIbHbINA XapakTep. OH
OTpa’kaeT CUCTEMY FOCYAPCTBEHHBIX M HETOCYAPCTBEHHBIX CYObeKTOB (OPraHoOB,
TOJDKHOCTHBIX JINII, OPraHU3alNii 1 T.I1.), KOTOpBIE B IIpOliecce CBOE fiesATe/IbHO-
CTH, C OJHOJ CTOPOHBI, CIIOCOOCTBYIOT YKPEIUICHNIO I HOPMAJIbHOI peannsalnn
aJMVHICTPATUBHO-IIPAaBOBOTO CTAaTyca HOTAPUYCA, a C IPYTOil — OPMEHTUPOBAHbI
Ha yCHjIeHMe TOCYFaPCTBEHHOTO KOHTPO/ISI 3aKOHHOCTH, 3P PEeKTUBHOCTH U KadecTBa
nyOIMYHBIX YCIYT, OKa3bIBaeMbIX HOTAPUYCAMIL.

HopmaTuBHO-TIpaBOBOJ 11 OPraHM3aALMOHHO-VHCTUTYIIIOHA/IbHBIN KOMIIOHEHTBI
MPEACTABIISIOT COOOI AMPO MeXaHM3Ma 00eCTIeYeH ST pean3aliii aIMIHICTPATHBHO-
IPaBOBOIO CTATyca HOTApPMUYCa, OfHAKO HeIb3si 00OOMTI CTOPOHOIL ¥ HEKOTOpbIE
APYrue ero CTPYKTypPHBIE 57IEMEHTHI.

97



Bo-nepBbIx, 910 momuTndeckye GpakTopsl. [TonmmTika MoXXeT IOHUMAThCS KakK:
1) LieNleHanpaB/eHHas! AesITEBHOCTD B 00/IaCTI B3aMMOOTHOIIEHUII MEXLY pasind-
HBIMI O0II[eCTBEHHBIMM TPYIIIIaMH, TOCYAAPCTBAMU U HApOZaMI, KOTOpas CBsI3aHa
¢ 60pb0OIl 3a TOTy4eHMe UK yAep)KaHMe FOCyAapCTBEHHON BIACTU KaK OpYAus
perynupoBaHus 1 GOpMIUPOBAHNS STUX B3aMOOTHOLIECHWIT; OIIpelie/IeHHa s YacTh,
IporpaMMa MM HallpaBleHNue TaKOWl HesTeTbHOCTY; 2) COBOKYIIHOCTb CPefiCTB
(MHCTPYMEHTOB) ¥ METOIOB (T€XHMUK) AJIsl peanus3aliiy onpee/leHHbIX MHTEPECOB,
T.€. ISl JOCTV>KEHM S OIIpefie/IeHHBIX I1eiell (KOHEeUHO, B OIIpeJie/IeHHON COLMaTbHO
cpepe), 3) cpepa 60pbOBI 32 B/IACTB C LIEIBIO pean3aliuyl Onpefie/IeHHbIX NHTEPECOB I
yerneit”. Kak a7ileMeHT HEOCPeCTBEHHO MeXaHM3Ma obecIiedeH st IIpaBOBOroO CTaTyca
HOTapuyca, MOMUTUYECKNIT PaKTOP IPeACTaBseT COOO0I CUCTEMY MAEN, BIIIAOB,
BUJICHNA TOCY/JapCTBa 1 OOI[eCTBA OTHOCUTENIBHO JajIbHEIIIIero CylleCTBOBAHNUA
U pasBUTHsI HOTApMaTa, a TAK)Ke KacaTelIbHO METOJ0B 1 CPEACTB AOCTVDKEHMS 110-
CTaBJIEHHBIX B 9TOil cdepe Leneit. Kak mpasuio, monuTudeckas COCTaBIIsIONIas
Haubosee sPKO MPOSBIAETCS B KOHLENTYaIbHBIX U MPOTrPAMMHBIX TOKYMEHTaX,
Hanpumep, B Konnennumu pegopMrnpoBaHns opraHoB HoTapuara B YKpause' mim
B KoHnenus agMMHUCTPAaTUBHON pedopMbl B YKpanHe'.

Bo-BTOpBIX, COLMANbHO-9KOHOMIYeCK e (PaKTOPBI, CBSI3aHHbIE C MaTePUaIbHO-
$MHAHCOBBIM OOecmeyeHNeM HOTApUYCOB U CO3[JaHMEM [/ HUX COLVANbHBIX
I‘apaHTI/II‘/‘I. COI_U/IaTIbHaH IIOJINTNKA KaK KOMIIOHEHT ME€XaHI3Ma O6eCHe‘-IeHI/IH
aIMIHICTPATUBHO-IIPAaBOBOTO CTAaTyCca HOTAPMYCOB 3aK/II0YAETCSI B TOM, YTO TO-
CYZApCTBO 00513aHO 00eCIIeYNTh HOTApUycaM SOCTYII K TeM COLMATbHBIM O1aram,
KOTOpBIe IIPMHAJIEXAT MM KaK pakiaHaM BooOIIe, a Tak)Xe KaK MCIOMHUTESAM
rOCyJapCTBEHHBIX 3a7a4 ¥ GYHKIMIL V] B 9TOM cerMeHTe CeTOfHS eCThb CYIIeCTBeH-
Hble Tpo6IeMbl. Belb feiicTBYyIolIee 3aKOHOAATENbCTBO He IPeyCMaTpUBaeT AJs
HOTapMyCcOB, 0COOCHHO YaCTHBIX, IIOYTY HMKAKMX COLMAaTbHBIX FapaHTMUIL.

OKOHOMMYECKasl COCTAB/IIONIAS CBsI3aHa ¢ pMHAHCUPOBAHMEM [EATENBHOCTI
HOTapUyCOB, yCTAHOB/ICHMEM IIIAThl 32 COBepIlIeHNe HOTApMaAbHBIX JIeICTBUI,
CTpaxXOBaHMEM OTBETCTBEHHOCTH 1 HaJIOrO00/I0KeHeM [JOXO/{0B HOTapPIUYCOB.

TaxoKe cllefyeT pacCMOTPETDb TaKye 9eMeHThI MeXaHu3Ma o0ecIiedeH s peann-
3alMM AMUHUCTPATUBHO-IIPABOBOTO CTATyCa HOTAPUYCa, KAK MOTUBALIMIOHHBII U
BocIuTaTeNbHbI. CTUMYyIVpoBaHye (M/IV )Ke MOTUBALIMS) peaTn3yeTcs B CUCTEMe
AIMIHJCTPATUBHBIX U COLIMATBHO-9KOHOMIYECKIIX METOZIOB U MEPOIIPUATHIL, IIpef-

13 EnnukionefuyHuil CIOBHMK 3 fepskaBHoro ympasninasa / ykman.: 0. II. Cypwmin, B. [I.
Bakymenko, A. M. MuxseHKo Ta iH. ; 3a pen. 0. B. Kobacroka, B. I1. Tpomusacopkoro, 0.
I1. Cypmina. — K. : HATY, 2010. — 820 c,, c. 531

14 Haxas Minicrepcrsa roctunii Ykpainn «IIpo sarBepmkents Konnennii pedpopMyBaHHs
opraHiB HoTapiaTy B YKpaini» Big 24.12.2010 Ne 3290/5 // [EnextpoHumii pecypc] — Pexxum
pocrymy: http://zakon.rada.gov.ua/laws/show/v3290323-

15 Vkas IIpesupenta Ykpainu «IIpo saxomu mopo BrposamkeHHa Konuenii agMiHicTpaTBHOL
pedopmu B Ykpaini» Big 22.07.1998 Ne 810/98 // [Enexrponunii pecypc] — Pexxum gocryiry:
http://zakonl.rada.gov.ua/laws/show/810/98
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IPUHMMAEMBIX TOCYAPCTBOM [T HOOY>KeHISI HOTapUYCOB K BBICOKOKaueCTBEHHO
U BbICOK03((eKTUBHOI paboTe. AHaNNM3 3aKOHORATENbCTBA CBUAETEILCTBYET 00
OTCYTCTBUM TAKOT'O M€XaHM3Ma B Halllell CTpaHe, Beb IEMICTBYOLIIMI HOPMAaTUBHO-
IpaBOBBIMU aKTaMU He NPEeJyCMOTPEHO HM Haf0aBOK, HU KAaKUX-TNOO APyTux
HOOLIPEHNIT, BOSHAIPAXXACHVS VNIV OTINYNIL J/Is1 HOTApUYCOB 32 TOOPOCOBECTHBII
U TIpeJaHHBIN TPY/, B MHTEPeCcaX rocyAapcTsa 1 obIecTsa.

CyuHoCTh MeXaHM3Ma BOCIUTaHNUA 3aK/II09a€TCA B TOM, YTO TOCYAApPCTBO, B
JINIe er0 KOMIIETEHTHBIX OPraHOB U X PabOTHUKOB, JO/DKHO HAOJIONATD 3a TeM,
4TOOBI /IM1A, Oy YMBIINE CBUCTE/IbCTBO Ha IIPAaBO OCYIeCTB/ICHN ST HOTapUaIbHOI
TeATeIbHOCTI U IIPEJOCTAB/IAIT COOTBETCTBYIOMINE YCIYTM HA TOCYJAPCTBEHHONM UK
JaCTHOJ OCHOBe, MeU He0OXOIMMble MOPa/IbHO-/Ie/IOBbIe KaueCTBa, Ha | IeXKall i
ypoBeHb IpodecCHOHAIbHON 1 IPAaBOBOM KyIbTYphl. Helnb3ss He OTMeTUTD, YTO
cerofH:A B 3akoHe YKpanubl «O HOTapuare» OTCYTCTBYIOT MOJIOKEHM s KacaTellb-
HO MOPa/IbHO-9TUYECKMX 1 PO eCcCHOHaNTbHBIX IPABIUJI HOBEJEHN HOTAPUYCOB.
Brpouem, 17 Hos6ps 2007 pemennem Kondepennun YkpanHcKolt HOTapuaabHO
masaTel 6611 yTBepkaeH Kopeke mpodeccrioHaIbHOM STUKY HOTAPUYCOB YKPaMHBI'S,
YTO CTAJI0 BaXHBIM IIaTOM Ha IYTU K YAyYIIEHWUIO M YKPEIJIEHNIO aBTOPUTETA
HOTApUYCOB CPefy HacelleHUA KaK HOCUTENIEN BIaCTHBIX ITOTHOMOYMIA.

PestoMupys npoaHanusMpoBaHHBI MaTepyaa OTMETUM, YTO MeXaHU3M 00e-
CIIEYEHMA Peann3aluyu afMUHUCTPATNBHO-IIPABOBOIO CTaTyCca HOTapuyca Ipes-
CTaBJIsIeT COOOJI CIIOXKHBIN, MHOTOACTIEKTHBIIT ¥ MHOT'OY POBHEBBIII IIPOLIECC, IMEHHO
Ipoliecc, a He CTaTH4YecKoe sABIeHne. Beapb 061ecTBO He CTOUT Ha MeCTe — OHO I10-
CTOSHHO Pa3BMBAETCS, BMECTE C HMM Pa3BUBAIOTCA U €TI0 MHCTUTYTHI, B YACTHOCTH
HOTapMaT, BO3HMKAIOT HOBbIe CTPEMJICHNS U HOTPeOHOCTH, peannsanus KOTOPBIX
TpebyeT BHMMAHUS U COOTBETCTBYIOIIErO 00eCIedeH s CO CTOPOHBI FOCYIapCTBa,
B BUJIe CO3JJAHMA [/I HUX HEOOXONVMMBIX YC/IOBUII IIPaBOTO, MOMUTIYECKOTO, MH-
CTUTYIIMOHA/IBHOTO, COLIMATIBHOTO M MHOTO XapaKTepa.

16 Kopexc mpodeciitnoi etnkn HoTapiycis Ykpainnm Big 17.11.2007 // [EnexTponnuit pecypc]
— Pexxnm gocrymy: http://palata.notariat.org.ua/news/168.html
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K MPOBJIEME AHAJIU3A NPUHLUUNOB
AEATEJIbHOCTU BEPXOBHOIO CYAA YKPAUHDI

EBrennii CrenanoBuy AIPMAK,
conckatenb Kageapbl TeOPUN M UCTOPUN FOCYAAPCTBA U NpaBa
KneBckoro mexayHapoaHoro yHuBepcuTeTa

B cmamve paccmampusaromcs obujemeopemuteckue no0xo0vl K MoaKOBAHUI0 NOHAMUS
«MPUHUUNDL, AHATIUSUPYEMCS coOepicanue NPUHYUunoe desmenvHocmu Bepxostozo Cyoa
Yxpaunu..

Kmiouesvie cnosa: npunyunvl, npunyunst desmenvHocmu Bepxosrozo Cyda Ykpauruvi, ao-
MUHUCMPAMUBHOe Cy0OnpoU3800cme0, AOMUHUCMPAMUBHDLIL NPoUecc.

Y cmammi po3ensoarmocs 3a2anvHOmMeopemuHi nioxoou 00 MayMa1eHHs NOHAMMA «NPUH-
Uunu», aHani3yemvcs 3micm npunyunie disinvHocmi Bepxosrnozo Cydy Yipairu.

Kmouosi cnosa: npunyunu, npunyunu oisnvHocmi Bepxosnozo Cydy Ykpainu, aominicmpa-
musHe CyO0OUUHCINBO, AOMIHICIMPAMUBHULL Npolec.

CONCERNING THE PROBLEM OF ANALYSIS OF PRINCIPLES OF ACTIVITY OF SUPREME
CoURT OF UKRAINE

The article describes general theoretical approaches to the definition of «principles» based on the
definition of the principles elucidated principles of the Supreme Court of Ukraine, provided his
own definition of the principles of the Supreme Court of Ukraine

Keywords: principles, principles of the Supreme Court of Ukraine, administrative proceedings,
administrative process

OO6uiue 1 OTAeIbHBIE BOIPOCHI IPMHIUIIOB fiesiTenbHOCTU BepxosHoro Cyna
YKpanHbl cCefoBanyu TaKKe PUCTHI, Kak B.b. Aseppanosa, B.K. Konmakos, A.®.
Anppuiiko, I0.IL.butak, B.M. Ipamyk, A.T. Komswok, O.I. Tuxomupos u gpyrue.
OpHako, HECMOTPsI Ha BHUMaHUe MCCIefoBaTeNeil K YKasaHHOIT mpobieme, He-
KOTOpBbIe TeopeTHYecKye acleKThl IPUHLNIIOB fieATenbHOCTH BepxoBHoro Cypma
YKpanHbl, B YaCTHOCTU UX CYLUJHOCTb M XapaKTePUCTUKA, BCe elle HY>XAAITCA B
Hay4YHOM OCBelleHN.

Lenbio 9TOI CTaThbU ABSAETCS UCCIIEOBAHME MMOHATUS IPUHLINUIIOB JesATeb-
HocTu BepxoBHoro Cypa Ykpanssl (ganee — BCY).

[TpaBunbHas opranyusanysa u pyHkuuoHuposanye BCY HeBO3MOXXHBI olpefie-
JIeHUs CYLUIHOCTU HMPUHIIUIIOB €ro HeATelbHOCTY, OCHOBHOE 3HaueHMe KOTOPBIX
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COCTOMT OIpefie/IeHNN “IOpUANYECKOlt Cy[bObl”, MPAaKTUYECKO OpraHU3aLuy 1
peanbHOro QyHKIMOHNpoBaHusa BCY'.

Ba>kHOCTP ¥ HEOOXOAMMOCTD ITTyOOKOrO aHaaM3a MPUHIMIIOB KaK TAKOBBIX
U IpUHOUIOB fesiTenbHOCTH BCY B 4aCTHOCTY OOBSICHSETCS TeM, YTO MOCTIeTHIE
00'bEKTNBHO:

— onpegenaT cymHocTb BCY, ero BakHeiilne YepThl;

— dopMupyT 06Ut XapakTep AesITENbHOCTI CYHell M TOCYAapCTBEHHBIX

cryxamux BCY;

— OIIpefie/AIT 3aKOHOMEPHOCTH B CHICTEME OPTaHM3aLy U PyHKIVIOHMPOBAHNS
BCY;

— 006yC/mOBNMBAIOT 3HAYMMOCTb, 3aKOHHOCTD U COL[MAIbHYIO I[eHHOCTD [IPaBoO-
OTHOLIEHNII, BOSHUKAIOIIVX B CUCTEMe FOCYAaPCTBEHHO-CTy>KeOHBIX ITPaBO-
OTHONIEHNIT,

B HayuHOII muTeparype BCTPEYaIOTCs CIEAYIOLVie TPAKTOBKY TepMIHA “TIPUHINIT :

1) IpMHLIKII — 3TO: a) OCHOBHOE MCXOAHOE ITOJIOKeHNe KaKoM-m1nbo HaydHON
CHUCTEMBI, TEOPUY, UTEOTOTUIECKOTO HAIPABIEHMST; 0COOEHHOCTD, KOTOPast TOJO-
JKeHa B OCHOBY CO3[IaHVISI M/IM OCYIIeCTB/ICHUs 4ero-1ubo, crocob co3ganms uin
OCYILIeCTBIIEHN s 4eTr0-1160; yOeKeHue, HOpMa, IPaBIUI0, KOTOPBIM PYKOBOLCTBY-
eTCs1 KTO-HUOY/b B KM3HI, IOBefeHN"; 6) 0OCHOBHOE, O0I1iee, ICXOf{HOe TIOJIOKEHNe,
CpefCTBO, MPABIIIO, OTIPefeIsolee IPUPORY U COLMANBHYIO CYLUHOCTD SIBIEHMS,
€ro HaIPaB/IeHHOCTb U CYyIIleCTBEHHbIE CBOJICTBAY;

2) IPUHLUI — 3TO: @) CYO'beKTUBHOE IIOHATHE, B HEM COfIEPXKUTCS He CTOIBKO
caMa 3aKOHOMEPHOCTD I B3aMIMOCB$I3b, CKO/IbKO Hallle 3HaHue 0 Heil’; 0) criennduye-
CKO€ TIOHSTHE, COlepyKaHmeM KOTOPOTO sIBJISIETCS He CTOBKO caMa 3aKOHOMEPHOCTb,
OTHOIIIEHN 51, B3aMMOCBSI3b, CKOIbKO Hallle 3HaHMe 0 HuxX. OHM IPeCTABIAIOT COO0I
pesynbpTaT 0600111eH s TIObMY 00 BEKTUBHO JEICTBYIOIMX 3aKOHOB U 3aKOHOMep-
HOCTeJI, IPUCYIIUX UM OOIIMX 4epT, XapaKTepHbIX (AKTOB U MPU3HAKOB, KOTOPbIE
CTQHOBSITCA OOIIMM HAYaJIOM MX JesTeTbHOCTI;

3) IpMHILUI — 3TO: 4) OCHOBHbIE IPUHIINIIBI, IEPBUYHBIE UIEN, XapaKTepPU3YI0-
IMeCsl YHUBEPCaIbHOCTDIO, 00Iell 3HAYMMOCTBIO, MIMIIEPaTUBHOCTBIO U OTPaXKalo-

1 Ilysanosa T. A. IToHATTS Ta 3HaYeHHs IPUHLMIIB fiep)kaBHOI cy>x6u / Ilysanosa T. A. //
ITpaBo i Besmexa. — 2009. — Ne 5 (32). — C. 53-56, c. 55

2 O6onencoknit O. 0. [lepxxaBHa cmy>x6a : [HaBdansHmit nociounk] / O. }0. ObomeHCchKMiT. —
K.: KHEY, 2003. — 344 c. [Enextponumii pecypc] — Pexxum gocrymy : http://studentbooks.
com.ua/content/view/1217/76/1/0/, c. 119

3 Benmuxmit TIIyMauHMiT CTOBHUK CYYacHOI YKpaiHCbKOI MOBHU (3 [1Of., foroB. Ta CD) / Ykmag.
i ronos. pen. B. T. Bycen. — K., Ipmias: BT® “Ilepyn”, 2009. — 1736 c., c. 1125

4 Konopiit A. M. Ilpuxuuny npasa Ykpainn : MoHorpadis / A. M. Konopiit. K. : FOpinkom
InTep, 1998. — 208 c., c. 17

5 Aramanuyk I. B. Teopusa rocygapcrsennoro ynpasnenns. Kypc nexumit / Atramangyk I. B.
— M. : IOpup. mut., 1997. — 400 c., c. 186

6 Iexun I B. ConmanbHas Teopus u Kagposas nonutuka : MoHorpadus / I. B. Hlexknn. — K.
: MAVTI, 2000. — 576 c., c. 368
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Ijye CyILIeCTBEHHbIE IIOIOXKEHVSI TeOPUY, yUeHNsl, HayKM, CCTeMbI BHYTPEHHETO
Y MEXJYHapOJHOTO IIPaBa, IO TIYECKOIT, TOCYApCTBEHHOI YU 001eCTBEHHON
oprauysanyy. [IpMHIMIIaM IPUCYIIe CBOVICTBO aOCTPAKTHOTO OTPaXKeHMsI 3aKOHO-
MePHOCTelT COLMATbHOI AeMICTBUTENBHOCTI, ITO IPEFOIIPENEsIET X 0COOYI0 POIb
B CTPYKTYype MMPOKOro Kpyra siBleHmit. [IpMHIUI ABIsAeTCS MCTOYHUKOM MHOTUX
SIBJICHMIL /I 3aKJIIOYEHMIT, OTHOCSAIIMXCS K HEeMY, KaK [eiiCTBMe K IIpUYMHe UK
KaK [OC/IeICTBIUS K OCHOBAHIIO; ) BHyTpeHHee YOeX/jeH e Ye/TOBEKa, OLpeesieT
ero OTHOLIEHME K JAeICTBUTeIbHOCTY, OOIIeCTBEHHBIM UESAM 1 eI TeIbHOCTU ;

4) NpYHOVII — 3TO PYKOBOAAIIAsA 1Upesi, 6a30Boe 1 ONpefe/aiolee IIOI0KEHE,
OCHOBHOE ITPaBIJIO IIOBEMICHS, LIeHTpa/IbHOE MOHSTYE, OCHOBaHue crcTeMbl. [IpyHIm 1o
CBOEIJI CYTH SIBISIETCST 00001IIeHIeM: OH PACIIPOCTPAHSIETCs Ha BCe SIBIEHIS ONIPefe/IeHHON
obmactu. IIpyHIMIIOM eCTb TaKye pyKOBOJALINE VeU U IIPABIJIA, OTCYTCTBIE KOTOPbIX
JiellaeT HeBO3MOXKHBIM CYILIeCTBOBAHNe, (PyHKIVOHMPOBaHIE T000T0 sIBIeHN®,;

5) IPUHLINII — 9TO 0O'bEKTUBHO IIPUCYIIee Haualo, HeOCIOpUMOe TpeboBaHue
(mo3uTUBHOE 00513aTeNbCTBO) K YYACTHMKAM OOILeCTBEHHBIX OTHOILIEHUIL, 00e-
ClledyBarollee TapMOHMYHOE COYeTaHVe MHAMBUAYAIbHBIX, IPYIIIOBLIX U 00IIe-
CTBEHHBIX IHTEPECOB. DTO CBOCOOPA3HBIl BEKTOP, OIIpe/ie/IA0I Il HallpaBIeHye
pasBuTHS 4ero-mubo’;

6) IPUHLINII — 9TO: &) 3aKpeI/IEHHbIe B IIPABOBBIX HOPMaX PYyKOBOZIINE Ha-
Yajia, OTpakaloljye XapaKkTep ¥ OCHOBHBIE CIlelin(uuecKye CBOICTBA OT/e/IbHOI
ero o6mactu'’; 6) cucTeMa HOPMAaTVMBHO 3aKPEI/IeHHBIX YCTOMYMBBIX 1 TIOCTOAHHBIX
Ufell, UMEIMX 00beKTUBHO-CYObeKTYBHBIN, GYHLaMEHTaTbHBII ¥ OCHOBOIIO/NA-
raloLuil XapakTep, OTPaXKaIMX CYLUIHOCTb mpasa'l;

7) IpUHLUII B CyOBEKTUBHOM CMBIC/Ie O3Ha4aeT OCHOBHOE IIPEAIIONIOKEeHNeE,
IPEeANOChIIKY, @ B 00BEKTUBHOM CMBIC/IE — MCXOJHBIN IYHKT, IEPBOOCHOBY. B
IPMHLMIIAX COfiepyKaHMe IIPaBa paCKpPbIBAETCS YITIYONIEeHHO, B HUX HEIIOCPEeCTBEH-
HO TIPOSIB/ISIETCSI CYIHOCTD [IPaBa, er0 OCHOBBI, 3aKOHOMEPHOCTY 001IeCTBEHHOI
JKVM3HY, TEHJEHLIUY M TOTpebHOCTI'

7 IOpupnuna ennuxtonesnis : B 6 1. / Pengxon.: 0. C. Illemmrydyenko (rooBa pefkorn.) Ta iH.
— K. : “Yxp. ennuxn’, 1998. — . — T.5: IT — C. — 2003. — 736 c., c. 110-111

8 Inummu M. L. IIpaBoBe perymoBaHHs CTy)XO00BO-TPYHAOBOI AL/IBHOCTI lep>KaBHMX CITy>KOOBLIB
SIK 0COO/MBOI KaTeropil 3aiiHATOro0 Hace/leHHs YKpaiHu : [HaBYaabHuUit mocibHuk] / M. L.
Tammu. — Xapkis : Bug-so “©IHH”, 2010. — 672 ¢, c. 74-75

9 CkakyH O. ®. Teopist geprxasu i npasa (EHumkIomegmaHmit Kype) : [migpyunnk]; Buganus
2-e, nepepobieHe i gonoBHeHe. — Xapkis : Ecmama, 2009. — 752 ¢, c. 221

10 Cninbko [I. C. PedpopmyBanHs npuHIMITy 3MaranbHoCTi Ta aucnosutusHocTti / JI. C. CriHbko
/] ®opym npasa. — 2008. — Ne 2. — C.442-446 [Enexrponunit pecypc]. — Pesxxum gocrymy:
http://www.nbuv.gov.ua/e-journals/FP/2008-2/08sdsztd.pdf, c. 443

11 Hlepyenko M. A. Illogo xareropii «mpuHIuI» y KpuMinanbHoMy mpasi / [I. A. IlleBueHko
/] ®opym mpaBa. — 2011. — Ne 2. — C. 1013—1017 [Enexrponumit pecypc]. — Pexum
pocrymy: http://www.nbuv.gov.ua/e-journals/FP/2011-2/11sdaukp.pdf., c. 1015

12 ApmiHicTpaTuBHe IpaBo YKpainm: 3arajibHa YacTHHA. AKajeMiqHWiT Kypc : [miapyd.] / 3a sar
pen. akagemika HAIIpH O. M. banpypkn. — X. : 3onora muns, 2011. — 584 c,, c. 39, 67
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8) nmpuHIMII — 3TO (yHHAMeHTa/lIbHasA, METOMIONIOTYeCKasl, YHUBEpCaIbHas
KaTeropyisi, IepBOHAYA/IbHBII U CaMBIIl IIPOCTO 37IEMEHT, 13 KOTOPbIX 006pasyeTcst
BCe OCTa/bHOe';

9) OpMHIVII — 3TO pe3yabTaT Hay4HOro MosHaHus. IIpakTudeckoe peiicTBue
IPUHIINIIOB He 3aBYCUT OT HUX CaMIUX, a IIOTHOCTBIO OIpeJiesieTCsl OTHOLIeHNeM K
HuM Jofieil. [ToaToMy, KpoMe 3HaHVS IIPUHIVIIOB, Y JIVIIA TO/DKHBI OBITh HaBBIKU
UX TIPUMEHEHVs B CBOEI iesiTeIbHOCTH .

HpoaHaHI/ISI/IpOBaB 9T He(l)]/IHI/ILH/H/I, MOJXEM 3aK/II0YNTD, 9YTO HIPUHIINIIBI — 3TO
OCHOBOIIO/IATAIOIIYe HadajIa, ONpee/AIolye CYLIHOCTD M HalIPaBIeHHOCTD (PYHKIMO-
HIPOBaHUA ONpefeNeHHOT0 MHCTUTYTA, Ipolecca. [learenbHocTb BCY He sABIAeTCA
VICKTTIOUEHMEM 1 TAK)KE€ MMEET OIIPEIETIEHHYI0O OCHOBY, KOTOPYIO ITPMHATO Ha3bIBaTh
OpUHIUIAMI.

[TprHIMIIAMYM CYIOIPOM3BOJCTBA Ha3bIBAIOT OCHOBHbBIE IIPABM/IA PACCMOTPEHNA,
pelleHnst CyneOHBIX CIIOPOB, KOTOPble HAXOAST BHELIHee BBIPaXKeHME B HOpPMax
IpoLleCCyalbHbIX KOfeKcoB. [109TOMy mpMHIMIIAMM CYZOIPOMU3BOLCTBA BOOOIIE
(He3aBUCUMO OT OTPAC/IEBONI IPUHAJIEKHOCTU) SBJIIIOTCS IPefyCMOTPEHHBIE 3a-
KOHOJJaTe/IbCTBOM OCHOBOIIOJIArAIOIe JieN, ONIpefielieHHbIe 1Ie/IbIo U 3ajjadeil Ccy-
IOIPOU3BOJCTBA, OTPAKAOLYE CIIEIVI(PNKY ero CTafuil, MHCTUTYTOB, 0COOEHHOCTI
MPOIecCya/NbHOI JIeATeNbHOCTU Cya ¥ BCeX APYIMX YYaCTHMKOB Ipouecca’. ITox
IIpMHOUIIAMU OEeATE/IbHOCTN BCY IIpMHATO IIOHMMATb MICXOOHBIE ITOIOKEHNA U
TeopeTudecKyie OCHOBOIIOMATAIOIINE IeY, YCTAaHOBKY, MOJIOXKEHNs, OTpaXkaloliye
00'beKTUBHbIE 3aKOHOMEPHOCTM 11 000CHOBAHHbIE HAIIPAB/IeHIs peaM3aliu Lierieit,
3afad U QYHKIWIT FOCYAapCTBa B IIJIOM U CYLOIPOM3BOACTBA B YaCTHOCTHU'S.

E.C. YepHOHOT yKasbIBaeT, YTO MPUHILIMIIBI Peann3yIOTCs depes mpodeccro-
HAJIBHYIO ICSITE/IbHOCTD CIY>KAIIUX U IOMOTAIOT CPOPMY/INPOBATD Len 1 PYHKIIMU
OIIpefIeNIeHHOTO ITPABOBOTO MHCTUTYTA'. YYeHbIiT pacKpbIBaeT cOfiepyKaHyie IPVHIUIIOB
BCAKOT'O ITPAaBOBOT'O MHCTUTYTA Y€PE3 IIPMU3MY €ro 3ajad. HPI/IHI_H/IHI)I OEeATECIbHOCTI
BCY cOOTBeTCTBEHHO peanusyrorcs yepes IpoQeccuOHaNbHYIO JesATeIbHOCTD Cyaei
U CTY)KaIMX CYAa ¥ HOMOTaloT chOpPMYIMPOBATh ero ey u pyHKunu. YKasaHHbIe
OPUMHLMNIIBL, KaK npaBuibHO oTMedaeT O.0. CKaKyH, O/DKHBI COOTBETCTBOBATD
MeX/JYHAPOIHBIM /TN PeTrMOHaTbHO-KOHTHHEHTaIbHbIM CTaH#apTam'™.

13 boakon ®. O mpuunumnax u Havanax / ®. O. bakon. — M. : Toc. cou.-akoHOM. U3%-B0O, 1937.
—82c¢c,c. 22

14 MamuHoscpknii B. 5. lep>xaBHe ynpapninns : HaByanpuuit moci6uuk. — Bup. 2-re, gor. ta
nepepo6. / B. SI. Mammuoscebkmit — K. @ Arika, 2003. — 576 c., ¢. 191

15 ApmiHicTpaTuBHe CyHOYMHCTBO : [migpy4unuk]. — Bun. 2, nmepepo6. i gom. / 3a 3ar. pex. T.
O. Konmomoennw. — K. : Ictuna, 2011. — 304 ¢, c. 93

16 O6onencsknit O. 0. JepxxaBHa ciy>x6a : [HaBuampHmit mocibuuk] / O. 0. OboneHchkuit. —
K.: KHEY, 2003. — 344 c. [Enextponunii pecypc] — Pexxum gocrymy : http://studentbooks.
com.ua/content/view/1217/76/1/0/, c. 119

17 Yepnonor €. C. [lepxaBHa cmy>k6a: icTopist, Teopis i IpakTuka : [HaB4aaIbHUI OCIOHNUK] /
€. C. Yepnonor. — K. : 3nanns, 2008. — 458 c., c. 202

18 CxakyH O. ®. Teopist nepxasu i npasa (EHumknonegnasmit Kypc) : [migpyusnk]; Buganus
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C y4eTOM pas3sIMYHBIX IOAXO/I0B K TPAaKTOBKE NPUHIIMIIOB MBI IIpeJaaraeM
ompepeneHye IPUHINIIOB fieATenbHOCTH BCY Kak OCHOBHBIX OOIIENIPUHATHIX HOPM
UMIIEPATVBHOTO XapaKTepa, KOTOPbIe BBHICTYNAIOT KaK HellpepeKaeMble TpeboBa-
HuA K popmupoBanuio n Gysxnuonuposanno BCY. [TprueM Ka>kablil IpUHIUIT
3aHMMaeT OIpefie/IeHHOe MeCTO B 001eit ux cTpykrype. [loaTtoMy monaHomeH-
HO€ ¥ BCECTOPOHHEE PACKPBITUE COJEP)KAaHMUA U CYIHOCTH, 3HAUYEHUA U POIU
Ka)X/Ioro npuHuuna geArenbHocTy BCY BO3MOXHO IMIIb B paMKaX CUCTEMBI
OPUHIUIIOB JieATenbHOCTH BCY 1 ¢ y4eToM ero CCTeMHBIX 3aBMCUMOCTe. Benb
CUCTEMHOCTD IOJIX0/Ia OTHOCUTENbHO NPUHIUIIOB OPraHU3alUN U AEeATETbHOCTH
BCY nposBndeTca B NOHMMaHUM INPUHINIIOB B MX I1€IOCTHOCTH, BHYTpEHHEN
OpraHM3alUy 971eMEeHTOB, KOTOPBIMY BBICTYIAIOT OTHe/NbHble IMpuHIMIbI”. Bee
IPUHIVIIBI B3aMMOCBS3aHBI: COOIOfIeHe OfHNX MOOYX/jaeT K peanns3alnn gpy-
TMX, M Ha000pOT, HapylLIeHNe OJHOTO 3 IPUHIMIIOB HETAaTMBHO OTpa)kaeTcs Ha
BBITIO/IHEHUY JpyTux’.

Takum 06pasom, 3HaueHNe MPUHIUIIOB COCTOUT B TOM, YTO UX BOIIIOIEHNE
B Cy/[JOIIPOM3BOJCTBE JAET €My IIPM3HAKM NIPABOCYM A, 2 UTHOPUPOBAHME — BEJET
K HapyLIeHNUIO IIpaBa Ha CyJeOHYI0 3alUTY ¥, KaK IIPaBUJIO, K HEIIPABOMEPHOCTH
cyneOHbIX pemeHnit. Kpome Toro, IpMHINIIBI ABIAIOTCA EHHOCTHBIM OPYEHTHPOM
IS TONKOBAaHMSA IPaBU/I afMUHUCTPATUBHOTO CYIONIPOU3BOACTBA IIPU UX IPU-
MeHeHU, a TAK>Ke yCTpaHeHue IpobeioB B Hux>.

BCY B cBoell feATeNbHOCTY PYyKOBOJCTBYETCA IPUHIIMIIAMH, 3aKPEITIEHHbIMUI
B KoHCcTHTYynMm YKpamHbl, MEX/JYHapOLHBIX U JPYTUX HPaBOBBIX aKTaX, B TOM
yycrne u B 3akoHe YKpauHbl «O CyfoycTpoiicTBe U cTaTyce cypeit» u Kogexce an-
MMHUCTPATUBHOTO CYIOIPON3BOACTBA YKPanHbI. ITO OOBACHACTCS TEM, YTO Hallle
rOCyJapCcTBO corIacHo cT. 1 KoncTurynum sBisercs mpaBoBeIM™.

OCHOBHBIE PVHIINIIBI OPTAaHU3AUNN CyHZeOHON BIACTU M OCYILIeCTBICHNA
npaBocyaus npepycMorpensl Koncrurynueit Ykpannbl. Hanbonee HacblleHHOI
IpolieccyabHbIMM HOpMaMu ABiAeTcs cT. 128 KoHcTuTyiun, Koropas onpezenser
OCHOBHbIE IPMHIUIIBI CYLONPOU3BOMICTBA:

2-e, epepobiiere i gomosHeHe. — Xapkis : Ecrama, 2009. — 752 c., ¢. 136-137

19 Tummu M. L TIpaBoBe perymoBaHHs cy»K60BO-TPyLOBOI AisSUIBHOCTI lep>KaBHIX CIIy>KOOBLIB
SIK 0COO/MBOI KaTeropil 3aiiHATOro0 Hace/leHHs YKpaiHu : [HaBYaabHuUit mocibHuk] / M. L.
Tammu. — Xapkis : Bug-so “OIHH”, 2010. — 672 ¢, c. 81

20 ITysanosa T. A. IToHATTS Ta 3HaYeHHs NPMHLMIIB fiep)kaBHOI cy>x6u / Ilysanosa T. A. //
ITpaso i Besmeka. — 2009. — Ne 5 (32). — C. 53-56, c¢. 55

21 ApmiHicTpaTMBHE CYZOYMHCTBO : [migpy4nux]. — Bup. 2, mepepo6. i mom. / 3a 3ar. pex. T.
O. Konmomoenw. — K. : Ictnna, 2011. — 304 ¢, c. 93

22 KopeKc aMiHiCTPaTMBHOIO CYJJOYMHCTBA YKpainu : 3akoH YKpainu Bif 06.07.2005 Ne 2747-1V
/1 Bimomocti BepxoBHoi Pagut Ykpainn. — 2005. — Ne 35-36, Ne 37. — Cr. 446.; IIpo cymoyctpiit
i craryc cynpis : 3akoH Ykpainu Bix 07.07.2010 Ne 2453-VI // Bigomocti BepxosHoi Pagn
Ykpaian. — 2010. — Ne 41-42, Ne 43, Ne 44-45. — Cr. 529.

23 Koucturynia Ykpainu : 3akoH Ykpainu Bif 28.06.1996 Ne 254k/96-BP // BimomocTi BepxoBHoi
Papgu Ykpainn. — 1996. — Ne 30. — Cr. 141.
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1)
2)
3)
4)

5)
6)
7)
8)

9)

3aKOHHOCTB;
PaBEHCTBO BCEX YYaCTHMKOB CyfleOHOTO Ipoliecca Iepesi 3aKOHOM;
obecrieueHe JOKa3aHHOCTYU BUHBI;

COCTA3aTENIbHOCTb CTOPOH M CBOOOJA B MPEJOCTAB/ICHUN MMM CYAy CBOUX
JIOKa3aTeIbCTB 1 B JOKAa3bIBAaHUM IIepell CYIOM UX yOeIUTeNbHOCTI;
Hofep>KaHue TOCYIapCTBEHHOTO 0OBMHEHNA B Cy/ie IIPOKYPOPOM;
obecrievyeHne 0OBMHAEMOMY IIpaBa Ha 3allUTY;

IJIACHOCTD CyAe6HOrO Ipoljecca M ero IoaHasA QUKCAIVA TeXHIYeCKIMU
CpeficTBaMI;

obecredeHe 06>KaTOBaHNUA PelLIeHN CY/a, KpOMe CTydaeB, yCTAHOBIEHHbIX
3aKOHOM;

00513aTe/IbHOCTD pelIeHmit cypga.

[TpMHUIMIIBI OCYIIeCTB/IEHNA IPaBOCYAUA B afIMUHICTPATUBHBIX CY/laX, B TOM
yucne u BCY, 3akpenensl B cT. cT. 7-16 KAC YkpauHsl 1 B cT. CT. 2, 4-15 3akoHa
Ykpaunsl «O CymoycTpoiicTBe 1 cTaryce cypei». Cpegy HUX yKaXkeM CIlefyIole:

1)
2)
3)
4)
5)

6)

7)
8)

9)

obecriedeHye NpaBa rpakjaH Ha CyfieOHYIO 3alIUTY;

OCYIIIeCTB/IEHNE IPABOCY/VA UCK/TIOUNTENBHO CYAOM;

BEPXOBEHCTBO IIPaBa;

3aKOHHOCTb;

PaBEHCTBO BCEX YYaCTHMKOB aIMMHICTPATUBHOIO IPOLiecca Ieper; 3aKOHOM
W CyZIOM;

COCTS3aTeNBHOCTD CTOPOH, AUCIIOSUTUBHOCTD U O(QUIINAIbHOE BbIACHEHNE
BCeX 0OCTOATENIBCTB IO JIENy;

ITAaCHOCTD M OTKPBITOCTD aJMMHNCTPATUBHOI'O IIPOIIECCa;

obecIiedeHye ane/yIALOHHOTO U KACCAIIMOHHOTO 00)KaIOBaHYsA PELIeHNI ajl-
MUHUCTPATUBHOTO Cy/ia, KpOMe ciry4aes, ycTaHoBIeHHbIX KAC Ykpaussr;
06513aTe/IBHOCTD CY/IeOHBIX PeIleHNIT;

10)caMOCTOATENBHOCTD CYHOB;
11)I10/THOMOYHOCTD CyZa;
12)o6ecneyeHne MpaBoOBOJT TOMOILY IIPY peai3aliyy IpaBa Ha CIIpaBe//IMBBIi

Cyn;

13)y4gacTie rpaXk/jaH B OCYIIECTBIEHUY TIPABOCY/INS;

14) 06 BEKTUBHOCTD 11 6ECIIPUCTPACTHOCTD PACIIPENeeHNS el MEKAY CYAbsIMI C

COO/TIOfieHEM TIPYHIIMAIIOB OYEPENHOCTH U OfIHAKOBOTO KO/IMYIECTBA el IS
KaXXJIOTO CYIbM IIPYU PETUCTPALA B CyJie MICKOBbIX 3asBJIEHNI, XO/IaTaliCTB
u Xanob®.

24 Kouctutyuis Ykpainn : 3akoH Ykpainu Bif 28.06.1996 Ne 254k/96-BP // BinomocTi BepxosHoi
Papn Ykpaian. — 1996. — Ne 30. — Cr. 141.; Kpasuyk B. M. HaykoBo-npakTi4HMi1 KOMEHTap
1o Kopekcy apminicTpaTuBHOTO cymoumHcTBa YKpainu / Kpasuyk B. M. — X. : ®akrop,
2011. — 800 c., c. 37-38

25 Kopekc aiMiHiCTPaTMBHOIO CYJOUMHCTBA YKpainu : 3akoH Ykpainu Bif 06.07.2005 Ne 2747-IV
/I BimomocTi BepxoBHoi Papu Ykpairn. — 2005. — Ne 35-36, Ne 37. — Cr. 446.; IIpo cynoycTpiit
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CrnenoBatenbHo, ieATenbHOCTh BCY, B TOM Yncie u 1o mepecMoTpy CyAeOHbIX
penteHnit aIMMHNCTPATUBHBIX CYJ0B, 6a3MpPyeTCsl Ha OCHOBOIO/IATAIOIX HaYa/laX,
KOTOPbIE B I0PU/IYECKOII TUTepaType MPUHATO HasblBaTh MpuHIMnamu. Hapymenne
npuHLMIOB fieaTenbHocTy BCY Breder 3a co601t TaKye HeraTUBHbIE OCTIEACTBUA,
KaK He3aKOHHOCTb 11 HEOOOCHOBAHHOCTD CY/IeOHBIX peIleHNI.

Takum o6pasom, oy mpuHIMIIamMy fesatenbHocTy BCY cieyet moHnMarh OCHOB-
Hble 00IIeNPUHATHIE HOPMbI MIMIIEPATUBHOTO XapaKTepa, KOTOPbIe BHICTYTIAIOT KaK
HenpepeKaeMble TpeOoBaHMA K GOpMUpPOBaHMIo 1 GyHKIMOHMPoBaHMIO BCY.

i craryc cynpis : 3akoH Ykpainu Big 07.07.2010 Ne 2453-VI // Bigomocti BepxosHoi Pagn
Ykpainn. — 2010. — Ne 41-42, Ne 43, Ne 44-45. — Cr. 529.
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HOPMATUBHASA BA3A U EBPONENCKUE MPAKTUKU
OBECNEYEHUA BE3ONACHOCTIU JINL, ABNAIOLLMNXCA
YYACTHUKAMU OOPOXKHOIO ABUXKEHUA

Cepaxuy APMALLY, kaHanaat 1opuanyeckinx Hayk, CTapLunii npenogasatens,
Wou MOCTY, KaHanaat puanyeckux Hayk, [OLeHT

THE REGULATORY FRAMEWORK AND EUROPEAN PRACTICES OF ENSURING SECURITY OF
RoAD USERS PERSONS

The work deals with the actual problems caused by road traffic (endangerment of the security
of person who is in road traffic), with which the Community of the Moldova Republic confronts
and possible solutions to solve these problems. The analysis of the main stipulations of national
normative instruments was carried out (in comparison with the European ones) which regard the
quality of the training procesess, particularly taking into account some subcategories/categories
of driving licences the demands regarding the acces to examiner profession and those concerning
examiners formation, considering that by this a more fair estimation will be ensured to persons
who apply for a driving licence, and a good harmonization of driving examinations will be
achieved and as a result the raising of the security level on national roads being possible.

The European experiences regarding the possibilities to guarantee the security of the person who
is in road traffic were examined and solutions concerning the organization, control and the
supervision of the traffic were advanced and it is considered that they will contribute to solve
the problems of the road traffic the community confronts with.

Key words: European Parliament, Council of the European Union, road safety, the directive, UN.

Paboma nocesiuena axmyanvHvim npooremam, 00yCcro6eHHbIM 00POINCHBIM O8UINIceHUeM (Y2DO3Y
07151 6e30nacHOCU 4es06eKa, KOMOopolil HAX00umcs 8 0OPONHOM OBUNCEHUU), ¢ KOMOPOTi
coobujecmso Pecnybnuxu Monoosa crnankusaemcst t 603MOKCHbIe PeUleHUsT IMUX NPOOIeM.
Boun nposeder ananu3 0CHOBHBIX NOTONEHUTI HAUUOHATILHLIX HOPMAMUBHBIX 00KYMEHINO06
(no cpasHeHuto ¢ e6pONEIICKUMIUL), KOMOPblE PACCMAMPUBAION KAYECB0 00yHeHUs, 0c0OeHHO
C y4ernom HeKomopvLx nooxkamezopuii / Kamezoputi 600UMenbCkux npas, Mpe6osaHus no
opeanusayuy docmyny 6 npogeccuio, PopmMuposaHus IK3AMEHANOPOB.

Kmiouesvte cnosa: Esponetickuti Ilapnamenm, Cosem Esponetickozo Coto3a, 6e3onacHoctmo
doposcroeo osuscenus, Jupexmusa, OOH.

[TocTosiHHOE yBenM4YeHUe MHMBUAYAIBHON 1 TPYIIIOBOJ MOOMIBHOCTY Ha-
CeJleHN A MIPOSAB/AETCA B POCTe YNMCIEHHOCTY MapKa TPAHCIIOPTHBIX CpefcTB B Pe-
cy6ruke MongoBa, 9To BeleT K YCUIEHUIO MTHTEHCUBHOCTH TOPOYKHOTO [BVKEHIST
u sB/sieTcss GaKTOPOM, 3HAUUTE/IbHO CHIKAIONIVIM YPOBEHb 0€30IIaCHOCTY JINIIL,
ABIAIOIMXCS YIaCTHUKAMY JOPO>KHOTO ABVDKEHM S, a Takke Bcero CoobuiecTsa.
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JaHHbBIT (heHOMEeH TpebyeT HellpephIBHOIO COBEPIICHCTBOBAHNA HAI[OHAIb-
HBIX HOPMAaTMBHBIX aKTOB, @ TaK)Xe COMVKEHMs IIPaBOBOIL 0a3bl, pery1mupylomniei
HesATeIbHOCTD 110 OpraHM3alui, KOHTPOJIIO U HAa30PY 3a JOPOXKHBIM JIBVDKEHMEM,
C MeX/[yHapOJZHBIMI HOPMAaTVBHBIMU aKTaMI B 9TOI OO/IACTIH.

L.Esponeiickas HopmamuBHas 6a3a U HAUUOHAAbHDLE
HOpMAmuBHble AKMblL, Kacarujuecs obecne4eHus
6e30nacHocmu 00PONHO20 OBUWEHUS

IIpyHMMas Bo BHMMaHMe YCUIEHNE MHTEPHALMOHAIBHOTO XapaKTepa JOPOXKHOTO
IBIDKeHMsI, GOPMUPOBaHME TPAaHChEBPOIENCKIX JOPOXKHbIX ceTeit, EBpomeiickumit
ITapnamenT n Coset EBponetickoro Corosa 0CylecTBAAOT labHelillee yIydlleHne
HOPMAaTMBHOJ OCHOBBI IIyTeM IPUHATUS pyKoBogAmux aupektus Coobuectsa
B LIe/IAX 6/1arOTBOPHOTO BO3JEICTBMS Ha YYACTHUKOB JOPOXKHOTO JIBVDKEHUA U
PasBUTHUS TPAHCBHEBPOIEICKIX TPAHCIIOPTHBIX ceTell. JanHas nHdpacTpykTypa
uMeeT 0coboe 3HaUYeHVe B KOHTEKCTe COfIe/ICTBIS MHTETPUPOBAHNIO 11 B3aIMOZIeli-
crBuI0 ¢ EBpomoit, a Takke o6ecriedeHsT BBICOKOTO YPOBHS 6/1ar0COCTOSHUS U, He
B IIOC/IEHIOI OYepenb, FapaHTUPOBAHMS IIOBBILIEHHOTO YPOBHS 0€30I1aCHOCTHU
HOPOXKHBIM IIO/Ib30BATEIAM.

Kak Ha MeX[yHapofHOM, TaK M Ha HallMOHa/JIbHOM ypOBHE CYILIeCTBYyeT
dbunocodbcko-topuandecKkas KOHIEMNS, B COOTBETCTBUM C KOTOPOI CUUTAETCS,
YTO IPOOTEMBI 6€30IIaCHOCTY JOPOXXHOTO IBVKEHMsI, @ MMEHHO IPUYMHBI BO3-
HYKHOBEH S aBapMuii, CBA3aHBI ¢ aKTOpaMM CUCTeMbl «BopuTenb-TpancnopTHoe
CPeiCTBO-[I0POra—OKpy Karomasa cpefar.

C y4eToM 3TOro U B IieNISIX 6/1aroTBOPHOTO BO3[eIICTBI HA OCHOBHOI (PaKTOP
cucteMbl — «Bogutenb» EBpomneiickum [lapnamentom u Cosetom EBporieiickoro
Corosa npuusata Jupekmusa 2006/126/EC om 20 dexabps 2006 e. Jauuas Jupek-
TUBA yCTaHAaBIMBaeT IIOI0KEHN A, Kacalollyecs BOAUTENbCKOTO YLOCTOBEpeHN!s,
KOTOpBIE CYUTAIOTCS CYLeCTBEHHOI COCTABIIAOelT 00Iell TPaHCIIOPTHO MOJIN-
TUKM ¥ OyIeT CHOCOOCTBOBATH MOBBIIIEHUIO 6€30IIaCHOCTY JOPOXKHOTO ABVKEHIST
u obreryathb cBOOOIHOE IepefBIDKEHE JINII, BbIe3XKAIOMWUX JIs IPOXKMBAHNS B
Ipyroe rocyaapcrBo—4ien CooblecTsa, 4eM roCyJapCTBO, B KOTOPOM ObIIO BBIJAHO
yIOCTOBEpEHME. YUUTBIBASA BaXXHOCTb MHAVBUYAIbHBIX TPAHCIIOPTHBIX CPEJCTB,
HajIM4ue BOGUTEIbCKOTO YAOCTOBEPEHN s, IPU3HAHHOTO B YCTAHOBJIEHHOM TOPA[-
Ke B «POJJHOM» TOCYHapCTBe—4/leHe, OyfieT o6meryatb CBOOOY IepefiBIKEeHNS 1
cBOOOAY BBIOOpa MeCTa HPOXKMBAHVSA TULAMIL.

HecmorTpst Ha uMerolyecst JOCTMIXKEHMsI B 00/IaCTU TapMOHM3ALUY HOPM OT-
HOCUTENIbHO BOAUTENbCKUX YAOCTOBEPEHMI, MEX Y TOCyJapCTBaMU—4IeHaMU BCe
ellle CYLIeCTBYIOT 3HAUMTE/IbHbIE PACXOXKJEHNS B IEePUOANYHOCT OOHOBIEHMS
YOCTOBEpEHNII 1 OTIpefie/IeHN MOTKATErOpuii TPaHCIIOPTHLIX cpeAcTB. CooTBeT-
CTBYIOLIasl AMPEKTUBa OyfeT criocoOCTBOBATh Oojiee MOMHOM FapMOHM3ALINN [/
copercTBIsA npruMeHenno nonutuky CoobuiecTsa.
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B mensax popo>xHoIT 6€30MaCHOCTHY YCTAHOBJICHBI MUHIMAaJIbHbIe TPeOOBaHNUS
IS TIONy4YeHNs BOAUTETbCKOTO YIOCTOBEpeHMA. YHUPHUIMPOBAHDI IIOOXEHNA,
Kacaollyecs 5K3aMEHOB JIJIs MOTY4YeHN YJOCTOBEpeHN s, OIpefe/eHbl 3HaHNUA,
YMEHN: U TIOBEEHNE, CBA3aHHbIE C YIIPAB/I€HNEM aBTOTPAHCIIOPTHBIMI CPENCTBAMM,
a TaK)Xe MMHJMMAaJIbHble HOPMBI O BO3pacTe, GU3NIECKON U YMCTBEHHOI IIPUTOJ-
HOCTH, COCTOSIHUY 3[J0POBbA, HEOOXOAMMBbIe [/1 6€30MaCHOTO YIIPABIEeHN dTMMI
TPAHCIOPTHBIMM CPefiCTBAMIL

HI/IPCKTI/IB& nmpeaycMarpuBaeT yCI€HNE IPMHINIIA IIOCTENIEHHOTO JOCTYIIa K
KaTeTopyMAM ABYXKOJIECHBIX TPAHCIIOPTHBIX CPEACTB U K KAaTEropuAM TPaHCIIOPT-
HBIX CPeJCTB, UCIIONb3YeMbIM ISl TIEPeBO3KM MACCAXMPOB M IPys3oB. BmecTe ¢
3TUM B LIe/IAX AaJbHENIIEro MOBbIIIEHNA 6e30IIaCHOCTU JOPOXKHOTO JIBVKEHUA
rocyfapcTBaM—4eHaM paspellleHO YCTaHaBIMBaTh BEPXHUIT BO3PaCTHOI MOPOT
A1 YIIpaB/I€HN A ONIPENEIE€HHbIMI KaTEropnAMI TpaHCIIOPTHDBIX CPEACTB, a TaKXKe
B OIIpefle/IeHHbIX YPe3BbIYalTHbIX 0OCTOATENIbCTBAX YCTAaHABIMBATD HVDKHUI BO3-
PacTHOI HOPOT, YTOOBI IPUHMMATh BO BHIMaHMe 00CTOSATEIbCTBA, CYIIeCTBYIOI /e
Ha HallJIOHaJIbLHOM yYpOBHe.

Kpome Toro, 66111 ycTaHOB/IEHbI MUHUMATbHbIe HOPMBI OTHOCHTETBHO JI0-
CTyma K mpodeccun sKksaMeHaTopa 1 Tpe6OBaHMA K MIOATOTOBKE 9K3aMEHATOPOB B
Ie/IIX MOBBILICHN 3HAHUIT ¥ YMEHUII 9K3aMEeHAaTOPOB, 4TO OyzeT obecrednBarhb
6omee 06'beKTUBHYIO OIIEHKY /INI], 3aIPAIINBAIOLINX O TIOTyYeHUN BOAUTENTbCKOTO
YIZOCTOBEPEHM s, I OCYILIeCTBIATCA eINHO0OpasHOe IIPOBeJieHNe 9K3aMeHOB I
HO/IyYeHN sl YJOCTOBEPEHMA.

Heo6xom11M0 0TMETHUTD, UTO ITOTIO>KEHN I AUPEKTYBLI B 3TOM IUIaHE SBJIAIOTCA
O4YeHb CTPOIVMM ¥ 6€CKOMIIPOMUCCHBIMY U 9TO IIOHATHO — KayeCcTBO 9K3aMeHa Ha
HO/Ty4eH)e BOGUTETbCKOTO YIOCTOBEPEHNA IOJDKHO IAPaHTHMPOBATHCSA HA CAMOM
BBICOKOM ypoBHe. Takum 06pasoM, IOMMMO TOTO, YTO JIML0, OCYIeCTBIAI0IIee
NeATeNbHOCTh B KauecTBe 3K3aMEHATOpa, MO/IKHO 3HATh, COIIACHO IMPEKTUBE,
TexXHUYecKkue ¥ (pusnueckye XapaKTepUCTUKY aBTOTPAHCIIOPTHBIX CPEACTB (TeX-
HIYeCKNe aCIeKThl aBTOTPAHCIIOPTHBIX CPEJICTB, HATIPUMep, HallpaBJIeHNe, MIVHBI,
TOPMO3a, (aphl, JOIYCTUMas Harpy3ka, CKOPOCTD, IUHAMMUKA, S9HEPTUs, BOXK/ICHE
C 9KOHOMUelI TOpIoYero 1 6epexxHoe OTHOIIIEHMe K OKPY Katollel cpefie 1 T.4.). s
aTOro TpedyeTcs 3HaHMe VM MMOHMMAaHNe MPoIlecca YIPaB/IeHNA 1 OLIeHKN (Teopus
HOBeJIeHM 1 BO BpeMs YIpaBJIeHUs, IIOHMMAaHNe OIACHOCTeN U IpefyIpex/eHne
aBapmii, IporpaMma, Ha KOTOPOJ OCHOBBIBAIOTCSI HOPMBI, IPMMEH AeMble K 9K3aMe-
HY Ha BOXKJIeHNe, TpeOOBaHNA 9K3aMeHa 110 BOXK/CHUIO, IPYMEHIEMOe TOPOXKHOE
3aKOHOJIATe/IbCTBO, B TOM YNC/Ie 3aKOHOJATeNnbcTBO EBpomeiickoro CoobmiecTsa
HelICTBYIOIIee HAaIlVIOHATbHOE 3aKOHOZIaTeIbCTBO, ¥ CBOM PYKOBOJ AL IIPUHIIVIIb,
TEOpUA ¥ METOJbI OLIEHKN, 6e30MacHoe BOX/eHVe 1 T.1I.), @ TAKKe JTOIKHO obecIe-
YYBAaThCSl KA4eCTBO OKa3bIBAEMBIX YCIYT (4eTKoe MHGOPMUpPOBaHNE C UCHIONIb30-
BaHUEM COfIePXKaHMs, CTU/IA M A3bIKA, AJAIITVPOBAHHBIX /I COOTBETCTBYIOIErO
KOHTVMHI€HTA, YeTKOe NHPOPMUPOBaHME O pe3y/IbTaTaX 9K3aMeHa, YBaXXUTe/IbHOe
U HEAVICKPYMMHALIMOHHOE OTHOLIEHNE K KaHAuaTaM U T.11.)
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ITprHUMas Bo BHUMaHVE BO3/EICTBYIE IICHX0(NU3O0IOIMTYeCKIX 0COOEeHHOCTeI
BOJMTENA TPAaHCIIOPTHOTO CPEJICTBA Ha ero Ha/IeXKHOCTD, IIPH BbI/jade BOAUTEIbCKOTO
YAOCTOBEpeHNUs U B JJaJIbHEIIIeM Pery/lsApHO BOZUTEIN TPAHCIOPTHBIX CPEJCTB,
VICIIO/Ib3YEMbIX [IJIs1 IEPEBO3KM ITACCAXXUPOB MJIN IT'PY30B, HOIKHBI IIPEACTABIIATD
JI0Ka3aTeNIbCTBO COOMIONEHYISI MMHUMA/IBHBIX HOPM 110 GY3MYeCKOI U YMCTBEHHON
MPUTOJHOCTY K BOXKIeHN 0. CunTaeTcs, YTO TAKOe TeCTHpOBaHue, IIPOBOJIMOE Ha
Pery/IsIPHOIL OCHOBE, ITOBBILIAET CHELMPIIECKYI0 OTBETCTBEHHOCTb PYKOBOIVITEIEN
9TUX TPAHCIIOPTHBIX CPENCTB.

Teorpadmueckoe pacnonoxenye Pecriy6mky Mongosa TakoBO, 4TO HEKOTOPbIE
TPaHCBEBPOIIETICKIIe KOPUAOPLI IIepeceKaroT ee, BCIeACTBIE 9TOTO MeX/IyHapOIHbIe
TPaHCIIOPTHBIE TIEPEBO3KI TOBAPOB I [TACCAXKMPOB PECIYONMKIU TECHO CBSI3aHBI C
eBPOIEIICKMM TOPOXKHBIM ABVDKeHUeM. J[JlaHHBII PakT TpedyeT, 4TOObI HAL[MOHATIb-
HbI€ HOPMATUBHBIE AKTbl COOTBETCTBOBA/IN ITOTIOKEHMAM MEXITYHAPOIHDBIX aKTOB
B AHHOM oOacTu

B IMocmanosnenuu Ipasumenvcmea Ne 1452 om 24.12.2007 2. «O6 ymaepicoeruu
ITonosceHust 0 600umenbckom y0ocmosepeHul, 0peaHu3auuu u nposedeHun IK3ameHa
Ha nozmyueHue 800UMeNbCKO20 YOOCMOBEPEHUS U YCI0BUSX JONYCKA K OOPOHCHOMY
0susceHu0» OB CHeNMaH IIaT K COIIACOBAHMUIO HAl[MOHAIbHBIX HOPMATVBHBIX aKTOB
MeXK/[yHapOJHBIM, TaK KaK B IIpeaMOyie 5TOro II0CTaHOB/IeHNs yKasbiBaeTcs «Hacros-
VM ITOCTaHOBJIeHeM [IpaBUTeNbCTBO co3aeT He0OXOAUMYIO 0asy Lt IPUMEHEHNUS
Hupextusrl Cosera n IlapnamenTa EBpormeiickoro Corosa Ne 2006/126/CE ot 20
fiekabps1 2006 I. 0 BOZUTENBCKOM YIOCTOBEpEeHNY, OIy0O/IMKoBaHHOM B OduIarpHOM
6rommetene EBponeiickoro Corosa Ne 1403/18 ot 30 mexabpst 2006 r.».

OpHaKo pacCMOTpeHIe ITOTIOKEeHU I AMPEKTUBLI ¥ YKa3aHHOTO ITOCTaHOB/ICHNA
BBISIB/ISIET CYILeCTBEHHBIE CIeIpUUecKye PAaCXOKAEHUS B 9TUX HOPMAaTUBHBIX aK-
TaX, YTO HETATMBHO OTPa’KaeTCs Ha JAesITe/IbHOCTH 110 00ecredeHNI0 6e30MacHOCTI
JIOPO>XKHOTO ABIDKeHus B Pecry6nuke Monposa.

Kak oTmeuanocsk, ofjHOI 13 Liefiell AMPEKTUBDI ABAAETCA TAPMOHM3ALMA HOPM,
KacaloIUXcA BOANTENTbCKUX YAOCTOBEPEHNUIT B paMKaX rOCYyAapCTB—4IEHOB, HOPM
0 TIEPUOAMYHOCTY OOHOBIEHM ST YLOCTOBEPEHMIT, B YaCTHOCTM IO KAaTerOpuii/Kare-
rOpuii TPAHCIIOPTHHIX CPENICTB.

OueHb Ba>KHBIM C TOYKY 3peHNs 6€30I1aCHOCTY SABJIAETCS IPABUIBHOE OIIpesie-
JIeHVe TIOfIKaTerOpyI/KaTeropuy TPaHCIIOPTHOTO CPefICTBA, TaK KakK B 3aBUCHMOCTH
OT MOfIKATErOpyy/KaTeropuu TPaHCIIOPTHOTO CPeACcTBa OIpefie/IsAeTCsA MOofKaTeropus/
KaTeropmsa BOAUTENBbCKOTO yIOCTOBEPEHM A, COOTBETCTBEHHO Ha 3TOM OCHOBaHUMN
HpefbsB/AIOTCA OIpefielIeHHble TPeOOBaHM K JIUIY, IOMy4aloleMy BOJUTENbCKOe
YIOOCTOBepeHIe, Kacamlinecs: BO3pacTa, ICUX0PU3NOMTOINYeCKIX 0COOEHHOCTE,
COCTOSIHMSA 3[J0POBbsI, 3HAHUIT 11 IOBEMIeHN s, HeOOXOMMBIX /I 6e30I1aCHOTO YIIPaB-
JIEHUA TPAHCIIOPTHBIM CPENCTBOM. 3To HeO6XOHI/IMO, TaK KaK TUII, KOHCTPYKTUBHbIE
HapaMeTpsl U JYHaMMUYeCK)e XapaKTePUCTUKY TPAaHCIOPTHOTO CPeACcTBa TPeOyIoT
OT NIMLjA, YIIPAB/ISIOLIETO UM, OIIpelle/leHHbIX HaBbIKOB U IMTOBeIeHNs /s Oe3omac-
HOI'O yIIpaB/IeHUs.
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Tak, 17151 yTOUHeHNA pacCMOTPUM JINIIb HEKOTOPbIe U3 TIOHATNI, OTHOCAIINX-
Csl K IOJKATErOPMUAM/KaTErOpyAM TPaHCIIOPTHBIX CPEJICTB, KOTOPbIE OIPEMeTeHbI
nupextnBoii EBponeiickoro Coobmectsa u ITocraHoBnennem IIpaBurenncrsa, a
uMeHHoO KaTeropuio BE. CooTBeTcTBeHHO:

IVPEKTUBA «aBTOIOE3]] TPAHCIIOPTHBIX CPEMCTB, COCTOALINI 13 TATa4Ya KaTero-
puu B 1 mpuiena uan monynpuuena, MakCuMasbHas paspelleHHasa Macca KOTOPbIX
coctasnsgeT 3500 Kr»;

«COCTaB TPAHCIIOPTHBIX CPEJICTB, COCTOAINIT 13 GYKCUPYIOLIEro TPAHCIIOPTHOTO
cpezcTBa Kareropun B 1 mpuiiena, ¢ o61ieit pasperieHHOI MaKCHMaabHOI Maccoil,
npeBbIIIaoIeit 750 Kr, a 061mas paspelneHHas MaKCMMaabHas Macca COCTaBa He
npesbimaeT 3500 kr». Takum 06pasoM, BEpOATHO U caM aBTOP COOTBETCTBYIOLIETO
ITono>xeHusA He CMOXKET ONPEeIeTUTh MAKCUMAJIbHbIN paspelleHHbIN BeC COCTaBa.

CooTrBercTBeHHO noaKareropus D1:

— IMPEKTUBA «aBTOTPAHCIOPTHBIE CPELICTBA, pa3pabOTaHHbIE M CKOHCTPYM-
pOBaHHbIe IJIS IepeBO3KM He Ooree 16 maccakpoB, IOMUMO BOJSUTEIIA, C
MaKCUMAaJIbHOI IMHOI He 60/mee 8 MeTPOB; aBTOTPAHCIIOPTHBIE CPECTBA
YKa3aHHOII KaTerOpuy MOTYT OBITDH CLIETITIEHBI C IIPUIETIOM, MAaKCHMaTbHas
paspelleHHas Macca KOTOPOTro He NpeBblimaeT 750 KI»;

— IIOCTAaHOBJIEHME «aBTOTPAHCIIOPTHOE CPEJCTBO, IPEJHA3HAYEHHOE I IIepe-
BO3KI [TACCAXVPOB U MeIolIee, IOMIMO CUIeHbsI BORUTeN, 6osee 8, HO He
6omee 16 cUIAYNX MeCT, MAaKCUMa/bHasA JUIMHA KOTOPOTO He IpeBbINIaeT 8
M; COCTaB TPAHCIOPTHBIX CPENCTB, COCTOALINIT U3 OYKCUPYIOIIEro TPaHC-
HOPTHOTO CPeAcTBa mopKareropuy D1 u mpurena, ¢ o61ieil pa3pereHHo
MaKCVMaJ/IbHOJ MacCOJ, He NpeBhIammen 750 Kr».

Ecnu ucxopurh 13 NOHATUA, IpuBefeHHoro B Ilocranosnennu, To BO3HU-
KaeT eCTeCTBEHHBII BONPOC — €CNIM CUAAYMX MeCT 16, TO CKONBKO K€ CTOAYNX
MecT?

Kak BUIHO 13 IOHATHUA OUPEKTUBBI, BOAUTEND, MMeoLnii nogkareroputo D1,
BIIpaBe [IEPEBO3UTD, IIOMIIMO HETO, TONBKO 16 4eoBeK, a He CUEHbs, KaK IpeycMa-
TPUBAETCA MOCTaHOB/IeHeM. OJHAKO 3TOT IIPOOeTT AB/IACTCSA MMEHHO TeM (aKTOpoM,
KOTOPBIil BeleT K BOSHUKHOBEHMIO TParefuii C y4acTyeM OOLIeCTBEHHOTO TPaHC-
IIOPTA, a TAK)Ke B IIPOIlecce MacCaKMPCKUX epeBo3ok B Monpose. Tax, npuauMasn
BO BHMMaHIE BO3MOXXHOCTb Pas/JIM4HOrO, JBOAKOTO TONKOBAaHMUA HOPMAaTUBHOTO
aKTa, OpraH OTBETCTBEHHDIN 32 OCYIECTB/IEHNE KOHTPOJIA ¥ HAfI30pa 3a JIOPOXKHbIM
IBVDKEHVEM, IPAKTIYECK He B COCTOSHUM 00eCIiednBaTh MOPSAOK 1 FapaHTUPOBATh
0€30I1aCHOCTD JOPO’KHOTO JBVDKEHMA.

Ba>kHO yTOYHUTB, 4TO /M11000€ TPAHCIIOPTHOE CPEACTBO PAaCCYUTHIBACTCH,
NPOEKTUPYETCA ¥ KOHCTPYUPYETCA UCXOMA U3 ONPEEIEHHBIX KOHCTPYKTUBHBIX
IapaMeTPOB U TEXHUYECKMX XapaKTEePUCTUK, KaCAIOIMXCA Ha/IeXKHOCTY TepeJiBI-
YKEHV ¥ IMHAMMYeCKIX XapaKTePUCTHK (3aITyCK, TOPMO>KEHNE I MAHEBPEHHOCTD).
Takum o6paszoM, B crrydae, KOTla MaKCHMa/lbHas pas3pelleHHas Macca B Ipoliecce
9KCIUTyaTallMy IIpeBblleHa, 00 9pPeKTUBHOCTU CUCTEMBI TOPMOXKEHM ST He MOXKET
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6pITh U peun. Korjja TpaHCIIOPTHOE CPeAiCTBO MePEerpy>KeHO CTOALIMMI MacCaXKu-
paMi, cTabMIPHOCTD HepelBIDKEHN, a TakKe 3P (PeKTUBHOCTb €ro0 TOPMOYKEHU
TPYJHO IPEICTaBUTD.

Bosspaiasach K BbIIeCKa3aHHOMY, IIPElyCMOTPEHHBIE B IMPEKTVBE IIO/IOXKEHW A
0 JocTyIIe K mpodeccu 9K3aMeHaTopa ¥ Tpe6OBaHNAX K IIOTOTOBKE 9K3aMeHaTopa
B IIOCTAHOBJICHUY OBIIM YIIYIEHBI, MOXKET OBITD, II0 TeM COOOPaXKEHUSIM, YTO OHU
JMeEIOT MeHee BaKHoe 3HaueHye. OfHaKO peasbHOCTDb ITI0OKa3bIBaeT, YTO OpraHM3aI s
M Ka4eCTBO 9K3aMEHOB Ha IIOJIy4YeHMEe BOJUTENIbCKOTO yJOCTOBEPEHN, IIPU BCE
COBPEMEHHOJI TeXHMKE, UCIOb3YEMON B HACTOsIIee BpeMsA B 9K3aMEHAIIOHHOM
IIpOLIecCe, OCTABIIAET XKEe/IATh JIy4IIETO.

Y4auTsiBast U3NM0XKEHHOE, HEOOXOAMMO B CPOTHOM IIOPsIKE IePECMOTPETH YKa-
3aHHDBIJI HOPMATUBHBIN aKT U COITIACOBATb €ro C IOJIOKEHUAMMU AVPEKTHUBBI U 3a-
KOHOJIaTeTbHBIX HOPM.

Jpyrum ¢pakTopoM, KOTOPBII HETaTUBHO OTPa’kaeTcsi Ha 6e30MacHOCTH [0-
POYKHOTO [{BUIKEHUSI, SIB/IETCS CPABHUTEIBHO OOJBIIOI BO3PACT TPAHCIOPTHOTO
napka cTpasbl. [10 HEKOTOpPBIM CTATUCTUYECKUM IaHHBIM, OKOJIO 73% I1apKa IIpeBbl-
IIaeT CPOK, IPeAYCMOTPEHHBII [/Is1 CIMcanus. TakyM 06pa3oM, 0 001eCTBEHHBIM
Joporam, 1o CyTH, IEPEeABUATAIOTCS MICTOYHMKY ITOBBIIIEHHOJ ONAaCHOCTIL.

C ppyroit cTOpoHBI, Ha 6€30aCHOCTDh JOPOXKHOTO ABIDKEHUA B 6OIbINON
CTENeHN BO3JICHICTBYIOT (PaKTOPBI «TOpOra—OKpy Karomas cpegar. B cBsa3m ¢ sTum
Komuccna Esponerickoro Ilapnamenta n Cosera EBpomnerickoro Corosa B benoit
KHure OT 12 centsbps 2001 r., o3armaBreHHol «EBpornerickasi HOMUTUKA B 06/1aCTH
nepeBo3oK B nepcruexktuse 2010 roma: MOMEHT NPUHATASA PELIEHUI», OTMETIIA
HeoOXOVMMOCTD BBIIIO/IHEHVSI OLICHKM BO3Je/ICTBIS Ha 0€30IIaCHOCTD 1 Olleparuit
[0 ayFUTY B 00/IaCTU HOPOXKHOTO ABVKEHMS B LIE/ISX BBISBICHMS U YIIPaBIeHNS
y4JacTKaMI C ITOBBILIEHHON KOHI[eHTpauyel aBapuit B pamkax CoobiecTsa.

B sTtux merax B mapre 2010 roga, B TedyeHNEe YeTbIpeX MecCALleB C MOMEH-
ta pedopmuposanusa HanyuoHanbHOro coBera Mo 6€30MaCHOCTY JOPOXKHOIO
ABIDKEHNA M nepegayn pyHKOuit mo ero pykoBoacTBy IIpeMmbep-MuHNUCTPY,
Pecniy6nuka Monpgosa nmogmnncana Pezonronuio OOH mo 06basnennio 2011—2020
rofoB «JlecATHIETKY AefiICTBUIT B 06/IaCTV JOPOXKHOTO JBVKEHVA» W NPUHAIA
Ha ce0s BBITEKAIOIME U3 3TOr0 00513aTeNbCTBA, B YIC/Ie KOTOPHIX M 3aJaya 1o
CHIJDKeHNIo Ha 50% KommdecTBa JOPOKHBIX aBapuii o 2020 ropga.

OTOT e MPUOPUTET IO CHIDKEHMIO B [IBa pasa KOIMMYeCTBA JIULI, MOrMOMINX
Ha Jloporax o611ero nonb3oBaHus, npusefieH B HauoHanbHoOl cTpaTernu mo go-
POXHOMY ABIDKEHUIO, yTBepxeHHoi IloctanoBnennem IlpaBurennbcrea Ne 1214
or 27.12.2010 1.

[Tpunsartuem Jupektuser 2008/96/EC ot 19 Hosa6ps 2008 1. 06 ynpasneHun
6€30I1aCHOCTBIO TOPOXKHOI MHPpacTpyKTypbl EBponeiickuii [TapmamenT u Coset
EBpormeiickoro Corosa 0603HauM/I IPUOPUTETHDIE HAIIPABICHN)S 11O YIIPaBICHNIO
6€30MacHOCTHIO HOPOXKHO MHPPACTPYKTYPBL. YUpeKgeHNe afeKBaTHIX IPOLEeSYP
O Y/Iy4IIeHNI0 6e30IIaCHOCTY JOPOXXHOTO ABVDKEHNUA B paMKaX TPaHChEBPOIe-
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CKOJI TOopOXHOI ceT. OLleHKM BO3/IENCTBUA Ha JOPOKHYIO 6€30IIaCHOCTD OKHDI
OBIIV IIPOJEMOHCTPUPOBATb HA CTPATErMuecKOM YPOBHe BIINUsHNE Ha 6€30I1aCHOCTD
TOPO>KHOTO [BVDKEHNs Pas/IMIHbIX a/IbT€PHATHUB IIJITAHMPOBaHM TpoeKTa MHppa-
CTPYKTYpbL. Pe3ynbTaTsl OLleHKM BAMSIHUS HA 6€30IIaCHOCTD IBVDKEHUS ObIIM OT-
Pa’keHbl B II€JIOM Psfie JOKYMEHTOB.

Kpowme Toro, onepanuu mo aysuty B 0071acTit 6€30IMacHOCTI TOPOYKHOTO JIBIVIKeE-
HIIS1 TOTDKHBI OAPOOHO MPEACTABIIATD PUCKM TPOEKTA JOPOXKHO MHPPACTPYKTYPBIL.
EcTecTBeHHO, 9TO MOTpe6OBaIO pasBUTUA Psfia IPOLEAYP B 9TUX ABYX 00/1acTAX
B Ile/ISIX ITOBBIIICHN S 0€30IIaCHOCTY JOPO>KHBIX MHPPACTPYKTYP B COCTaBe TPAHC-
'BEBPOIENICKON JOPOXHON CETH.

OpyruM BaKHBIM (PaKTOPOM 3TOTO IIpoliecca SBSETCS IMOATOTOBKA U Cep-
TuduKanyus mepcoHana, OTBETCTBEHHOTO 3a 0€30IIacCHOCTD, C MCIIONIb30BaHMEM
IPOrpaMM IIO IIOfIOTOBKe U KBaaM(UKALVOHHBIX UHCTPYMEHTOB, IPUHATHIX B
rocyflapcTBax—4/€HaX, KOTOPbI€ JO/IKHBI FaPAHTNPOBATh IOTy4YeH)E 9TON KBaju-
dbuKkauu TONBKO MULAMY, SABIAIIUMUCS TpodeccHoHaTaMy B JaHHOI 06/1acTu
1 00/1aJAroOL VMY HEOOXOAMMBIMY OOHOBIEHHBIMY 3HAHMAMI.

B mensx rapaHTHpOBaHMs BBICOKOTO YPOBHS JOPOXKHOI 6€30I1aCHOCTY Ha J10-
POXKHBIX NYTAX B cocTaBe EBpomerickoro Coi03a, ToCcyjapCcTBa—4lIe€Hbl OMKHBI
OPUMEHATh PYKOBOJsIIME TOMOXKEHMS 110 yIIPaBIeHN0 6e30macHOCThI0 nHppa-
CTPYKTypbl. PykoBopsiue nmonoxxenus coobmarorcss Komuccnn, ¢ perynsipubiM
IpefCTaB/IeHMeM OTYeTOB II0 UX MPUMEHEHNIO, TeM CaMbIM OyJeT IOArOTOB/ICHA
II0YBA /151 HEIIPEPbIBHOTO Yy YILIeHNs 6e30MacHOCTI MHPPACTPYKTYPbl Ha YPOBHE
Co001IeCTBA I CO3[JAETCSI OCHOBA JI/Is1 TIOCTEIIEHHOTO epexofa K 6ornee adhdexTns-
HOJI cucteMe. OTYEThl O IPUMEHEHNN PYKOBOJAIINX ITOJIOKEHUIT TaK>Ke JOKHBI
II03BOJIATD TOCYJapCTBaM—4lIeHaM BBISABIATD Haubonee sQpdeKTUBHbIE PelleHNs,
a CUCTeMAaTUYeCKMIT COOP JaHHBIX B pe3y/ibTaTe MpefiBapUTeNbHBIX/IOCIEYIOUIINX
MCCTIEOBAHMIT TO/KEH TaBaTh BO3MOXKHOCTD OIpefieieH st Hanbornee 3¢ deKTUBHBIX
Mep [/I DaJbHENIINX JeICTBUIL.

KoHuenTyanbHO onepamnuy mo ayguTy B 00/1acTyt 6€30IIaCHOCTH JOPOXKHOTO
IBIDKEHMST 03HAYAIOT MOLPOOHOE, CHCTeMaTIYeCcKoe 1 He3aBUCHMOe TEXHIYECKOe
OCBIJIETe/IbCTBOBAHNE, C TOUYKY 3peHMs1 0€30IIaCHOCTH, XapaKTePUCTHUK POEKTH-
POBaHNA IJIaHA JOPOXKHON MHPPACTPYKTYPHI Ha BCEX 9TallaX — OT IVIAHMPOBaHNA
IO Havaja 9KCIUTyaTaluu. AyANUT B 006/1aCTU JOPO>KHOTO IBV>KEHMUSI SIBTISIETCST HEOT-
'beMJIEMOI YaCTHIO POLfecca IIAHNPOBAHNS CO3HAHMSI TPOEKTa MHPPACTPYKTYPHI
Ha CTaJuM IIpe[BapUTe/IbHOIO IPOEKTUPOBAHNUA, JeTAa/IbHOTO IPOEKTUPOBAHNS, A
TaK>Ke Ieprojia [0 U IOC/e Hadasa SKCITyaTall .

KouTpornb 3a ypoBHeM 6€30macHOCTH Ha ITyOMMYHBIX OPOraX CTAHOBUTCS BCe 60-
jiee aKTya/IbHbIM II0 M€pe TOT0, KaK pacTeT MHT€HCUBHOCTD IOPOXKHOTO JIBVDKEHMUA.

Teoperndecky HoBefieHNe YIaCTHUKOB [IBIDKEHU A HOPMUPYETCA M PeTTaMeHTH-
pyetcs cornacHo Ilonoxxenn:o o fOpoXHOM fiBVYOKeHUU. OIHAKO, B peanbHOI XKU3HA
(Ha moporax o011iero Mo/Ip30BaHIsI) YenoBedeckuit pakTop (BOAMUTENb TPAHCIIOPTHOTO
CpefCcTBa) 3a4acTyI0 CTAaBUTCA B HeCTAHJAPTHBIE CUTYallUN Y IIPEOJO/IeHNe ITUX
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KPUTMYECKMUX CUTYAL[Mil 3aBUCUT OT OBICTPOTHI peakLMM ¥ KauyecTBa AeVCTBUI,
KOTOpbI€, B CBOIO O4epe/ib, 3aBUCAT OT YPOBHA MOATOTOBIEHHOCTY, OIbITA, BO3-
pacTa, MHAMBUAYAIbHBIX IICMXO(U3NOTOTMYECKNX 0COOEHHOCTEI, PU3NIeCKOTo
7 SMOLIMMOHA/IBHOTO COCTOAHMA. Takum o6pa30M, He yIUBUTEIDHO, YTO 60}1511121;1
4acTb aBapyil IPOUCXOLUT B pe3y/IbTaTe OUINMOOK YeT0BeYecKoro pakTopa.

YMeHblIIeHVe BO3MOYKHOCTeJ JOMYIIeHNA OMNMOOK YeroBedecKoro ¢akropa
(y4acTHUKM JABYDKEHMS) U MOJie/IMPOBaHue 6e30IacHOTO MOBEJieHNsA MOI'YT OBITh
JOCTUTHYTDBI ITyTEM ITPOCKTMPOBAHN, CTPOUTENDbCTBA M1 HAJ/IEKALIETO 06YCTPOI7[CTBa
JOPOTHY, TO €CTh IIyTeM COITIACOBAHHOTO B3aVIMOJEIICTBI S «4e/IoBeuecKIit paKTop/
Iopora», BCe 3TV Mepbl ABNAITCA OCHOBHON 00TAacThI0 IPMMEHEHN ayAuTa B
cdepe 6€30MaCHOCTY JOPOKHOTO IBVKEHUA.

,HOPO)KHaH CETD, 110 CYTU, ABIACTCA aKTMBOM, CO3aHHBIM U IIOAAEP>XKBAE€MbIM B
obmacTu AOPO’KHOI'O IBVIKEHNA B COOTBETCTBUN C Tpe6OBaHI/I5{MI/I I10 3KCILTyaTallumn
nopor. OcHOBHbIE TPeOOBAaHMUAMMY K JOPOKHBIM CETAM BBITEKAIOT U3 YOBIeTBOPEHNA
TPAaHCIOPTHBIX HOTPeOHOCTelT 001IeCTBA ¢ MMHUMAIbHBIMU IOTEPAMN.

T'apaHTHpOBaHMeE 6€30IACHOCTY SBJIACTCS OFHVM 13 OCHOBHBIX TPeOOBaHUII
PV 9KCIUTyaTalluy JOPOXKHBIX CeTell, IpeybABIAeMbIX K HuM Co06111ecTBOM (I0Tb30-
BareAMN). B mo6oM mpolecce KauecTBO IPOyKTa FAPAaHTUPYETCA ONpefieleHHBIMM
MeTOfIaMy KOHTpo/A KadecTBa. COOCTBEHHO OfHUM 13 Hambosee aGpPeKTUBHBIX
METOJOB IrapaHTMPOBAHNA KadeCTBa ABJIAETCA TaK Ha3bIBaeMaAa «Cucrema MEHE-
YKMEHTa KauecTBa — ayinT». AyIUT OT/IMYAETCH OT OCTATbHBIX METOJOB KOHTPOJIA
Ka4yecTBa IPOAyKTa TeM, YTO OH OCYLIECTB/IAETCA KOMIIJIEKCHO U SBNAETCA IPO-
3pavdHbIM, TO €CTb BbICOKOE€ Ka9€CTBO KOHEIHOI'O ITPOAYKTA ABIACTCA PE3y/IbTaTOM
€T0 Ka4yeCTBEHHOTO BBHIITOJTHEHM A Ha BCEX 3TallaX TeXHOTOTMYIECKOTO IpoIecca.

EBpomneiickue rocygapcTpa yxe o6magaoT QyHKIMOHATBHBIMYU CHCTEMaMU
IO yIIpaB/IeHNIO 6€30IIaCHOCTBIO JOPOXKHOI NHPPACTPYKTYPBL, a st Pecybnukn
MonpmoBa 3TOT IIpoljecc B HaCTOAIee BpeMs TOTbKO B NePCIIeKTUBE.

B Pecny6nuke MonpmoBa koHienuus «JJopoykHoe fBU>KeHNe» B OCHOBHOM OT-
paxeHa B 3akoHe Ne 131-X VI ot 7.06.2007 1. 0 6€3011acCHOCTH TOPOXKHOTO IBVOKEHMS,
paccMaTpuBaeMoe KaK KOMIIJIEKCHAs AMHAMMYHAS CUCTeMa, BK/II0YAolla sl IelleXofioB
U TPAHCIIOPTHBIE CpefcTBa (OpMUPYOIas COBOKYITHOCTD COLMa/IbHO-IIPaBOBBIX
OTHOIIEHNII B IIpoIlecce VX MepeIBIDKEHNA 10 JOpOraM O0IIero Ioab30BaHMA CO-
IJTACHO YCTaHOBIEHHBIM YC/TOBMAM.

Ha sToM ocHOBaHMM [OPOJKHOE ABVDKEHIME MOXKET pacCMaTpUBaTbCA KaK CO-
nrajgbHasA CUCTEMA, OTPpaClb COLMAIbHbIX OTHOIHCHI/II?I, COCTaBHBIMMI YaCTAMMU KO-
TOPBIX ABJIAIOTCA MOV, TPAHCIIOPTHBIE CPEJICTBA, JOPOTHM 1 BCE CBA3aHHbIE C HUMMI
ycTpoyicTBa. MHOTOYMC/IEHHOCTD YYaCTHUKOB JOPOYKHOTO JIBVDKEHVS 00YC/IOBIMBAET
TOT (paKT, YTO B JOPO>KHOM [ BVDKEHUV MHTEPECH JIIONeN, YUPeKAEeHU U BCeTo
CoobuiecTBa CTaKMBAIOTCS, 2 MHOT/A laXkKe IIPOTUBOpeYaT Apyr Apyry. s obe-
criedeHns 6e30IIaCHOCTY Ha JOPOTaX OOIIEro Mo/Ib30BaHNUA 3TU OTHOIIEHNA TPebyIoT
BHeJIPeH 1 HOBbIX IIPYHIINIIOB YIIPaB/IeH) A JOPOYKHBIM IBVDKEHMEM U TPYMEHEHN
3 PeKTUBHBIX MHCTPYMEHTOB IAPaHTUPOBAHNU O0LeCTBEHHOI 0€30IIaCHOCTH.
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II.EBponeiickue npakmuKku 2apanmupoBaHusi 6e30nacHOCMU ALY,
ABAAIOUWLUXCT YHACHIHUKAMU O0OPOWHO20 OBUWEHUS

I[ToBblleHMe YPOBH: 6€30IIACHOCTY SABJISAETCS IPOOIEMOIL, KOTOpasi CBsI3aHa, B
OCHOBHOM, C COLIMA/TIbHO-MIOIMTUYECKNUM K/IMMAaTOM, YPOBHEM KY/IbTYpPhI B 00IIe-
CTBe, JUCHVIIIMHON ¥ TPagMLIMNAMY IOBefieHN s Ha 00IIeCTBEHHBIX loporax. Bmecre
C TeM, BC/Ie[ICTBIE MACCOBOTO y4acTusA B JAHHOM IIpOljecce YleHOB COOOIIecTBa
IeATEeNbHOCTD 10 MOBBIIIEHNI0 YPOBHA 0€30IacCHOCTY CTAHOBUTCS IPOIECCOM II0
YKpeIIeH!Io o0Ieil AYICHUIUIMHBL B 00IlecTBe, 110 IPUHATUIO BCEM HaceleHeM
(BceMM yuacTHMKAaMU TOPOXKHOTO ABMYKEHSI) HOPM LIVBI/IN30BAHHOTO BOXKIEHMS,
COOTBETCTBYIOILIVIX COBPEMEHHOMY YPOBHIO pa3BUTH I IIPaBOBOIL Ky/IbTyphl. BHenpe-
HIIe KY/IbTYPBI II0BEIeHl Ha 00IIeCTBEHHbIX JOPOTaX I0/KHO CTaTh MPUOPUTETOM
NOTUTUKY TOCYAApCTBa. DTU Mephl (KOTOpPbIe TO/DKHBI ObITH IIOHATHBI /11 BCETO
CoobmiecTBa) IO pelIeHN o MpobIeMbl YCTAHOBIEHUA Pa3yMHOT0, OTBETCTBEHHO-
ro, JUCHUIUIVHVPOBAHHOTO IIOBEJICHNS I OTHOLIEHMII B3aMMOYBaXKCHUSI MEXY
Yy4YaCTHMKAMI JOPOXKHOTO JIBVDKEHM A, C OJTHOI CTOPOHBI, MOTYT OBITh YCIEITHBIMU
TOJIBKO TOT/IA, KOT/ja JINIIA, OTBETCTBEHHbIE 32 MOHMTOPVHT JOPOXXHOTO IBVKEHN,
ob6mazaoT 9¢pHeKTUBHBIMIM M COOTBETCTBYIOLINMY €BPOIEIICKIIM U IPYTYM HOpMaM
HOPMaTVBHBIMY aKTaMM (pblyaraMy yIIpaBjIeHN ), IPY 9TOM JJaHHBbIe UL OyayT
IPUMEHATh UX 6eCIPUCTPACTHO, CTPOTO B IpeJiellaX 3aKOHa M 6e3 IpeBbIIIeHNA
IpodeccuoHaTbHBIX TOTHOMOYNIL.

OnHako, ¢ IpyToii CTOPOHBI, PeaTbHOCTD TTI0Ka3bIBaeT, YTO 6€30IaCHOCTD NIIA,
SBJIAIOLETOCS. YYaCTHUKOM JOPOXKHOTO JBVDKEHNS, MOXET OBbITh rapaHTMpPOBaHA
TOJIBKO ITyTeM IIPUMEeHEeHN s TPaBOHAPYIINTETbHBIX CAHKIINIA, 607Iee TOTo, TPaKTUKa
IIOKa3bIBaET, YTO KaK Obl CHIBHO He Y>KeCTOYa/INCh STU CAHKI[UY, HepPeTIaMeHTUPO-
BaHHOE IIOBeJIeHMe Ha JJopOorax O6Iero nob30BaHyA He Oy/ieT IOTHOCTHIO VICK/TIOYEHO
aTrMu Mepamu. TakuM 06pa3oM, COOTBETCTBYIOIIVE MePbI OMKHbI JFOIMOMHAThCA
eBPONEeiCKMMM NPAKTUKAMI ¥ IPMHIUIIAMY IO peanusanuy NHPPacTpyKTypbl
MyOIMYHBIX JOPOT U OPTaHN3ALNMI JOPOKHOTO IBVDKEHMA.

B xadectBe adeKTUBHOI Mepbl IPOGIIAKTUKU Heper/laMeHTUPOBaHHOTO I10-
BeJleHMA B COOTBETCTBIM C MEKIYHAPOIHBIM OIIBITOM IIPYMEHACTCS «IIpecedeHye»
arpeccMBHOIO NOBeleHN A Ha MyOIMYHBIX JOPOTaXx.

OnHako, Kak ObITO yKa3aHo, Heper/laMeH TV POBaHHOE IOBeJIeH e He MOYKET OBbITh
VICK/IIOYEHO TOJIBKO >KeCTKMMM CaHKIMAMU. MeXIyHapomHas IpaKTHMKa IIOKa3bl-
BAeT, 4TO [IeATeIbBHOCTD IO «IIPeCcedeHNI0» arpecCUBHOIO IIOBEfIeHNMsI Ha JOpOorax
o611ero 1nomb30BaHMA TpebyeT HAIPaBIEHHBIX YCHIINIA, C YI€TOM JBYX OCHOBHBIX
KOMIIOHEHTOB, @ IMEHHO: TICMX0/IOTMYeCKOe COCTOsIHIE BOJUTENA TPAHCIIOPTHOTO
CpefcTBa, KOTOpPOe 3aBJMCUT OT 00pa3oBaHMsA, KyIbTYpPbl, TEMIIEPAMEHTa, a TaKXKe
€ro COCTOSIHME Ha JAHHBIN MOMEHT, KOTOPOe SB/IAETCA MPON3BOJHBIM IIPOYKTOM
Coo01ecTBa 11 BBIXOAUT Ja/eKo 3a Ipefie/ibl CUCTEeMbI TOPOXXHOTO TPAHCIIOPTa;
06opyfoBaHue TOPO>KHBIX CeTell TAKMM 00pa3oM, YTOObI YMeHbIIaIaCh HAarpy3Ka Ha
IICUXUKY BOIMTENIeN TyTeM yCTpaHeHM A YCTPONCTB ¥ CUTHANMM3ALNIA, TPeOyomux
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TPYSHOOCYIECTBUMBIX (PM3MUECKMUX U NCUXOIOTMYECKUX JeiICTBUIT (MaHEBPUPO-
BaHMe, COOTIOfieHIIe HeOOOCHOBAHHBIX OTPAHNYEHNII U T.1.), KOTOPbIE, B KOHEYHOM
UTOT€, CO3JAI0T 3HAUUTEIBHYIO YIPO3y 6€30IIaCHOCTH JOPOXKHOTO [IBIDKEHUA.

Boree Toro, 4T06bI JaHHASI [IEATENBHOCTD ObI/Ta YCIENTHOI HEOOXOAMMO CO3/IaHIIe
MEXaHN3Ma COIMIA/IbPHOIO YpaBHUBAHNA, TO €CTb CO3JaHNA YCHOBMi[, IIpM KOTOPBIX
caMma oflecTBeHHas cpefia OyZieT MMeTh CAep>KMBalolee BO3/IE/ICTBIE Ha 9TOT de-
HOMEH ITyTeM: HETaTMBHOTO OTHOLIEHN K IIPOSIB/IEHNSIM arpeCCUBHOTO OBEEeHNS;
cospaHMs arMocepsl HeTEPIUMOCTH K JaHHOMY SIBJICHUIO, YTO Pean3yeTcs depes
HOHHCP)KKY, Ioompenne n CTI/IMY}'H/IPOB&HI/IC HINpOKUX Macg, HeMOHCTpI/IpyIOHU/IX
TaKOe OTHOLIEHNE K arpeCcCHBHOMY IIOBE[IeHIIO, @ TAK)Ke /NI, OTBETCTBEHHBIX 32
MOHVTOPYHT TOPOXXHOTO BIDKeHMsI. He06XOAIMO OTMETIUTB, YTO 9TOT MHCTPYMEHT
IoKa3a cBOI 3()PeKTUBHOCTD B €BPOIEIICKMX CTPaHaX.

C pgpyroit Touky 3peHus, 3PGeKTBHBIM MHCTPYMEHTOM MOXXET CIIY>KUTDb Op-
raHM3aLNsA TOPOKHOTO JBIDKEHMS C €r0 a[leKBaTHBIM 00YCTPOIICTBOM U CUCTEMOI
CUTHA/IM3aLMY, HAIIPaB/IeHN)e [IOTOKOB TPAHCIIOPTA, CO3[aHMe YCTPOICTB o Gu-
3U9eCKOMY U IICUXOJIOTMYeCKOMY OTPaHNYEeHII0 CKOPOCTI IIpoesaa U Ap.

B cooTBeTCTBMY C MEX/[YHAPOAHBIM OIIBITOM IIPeAyIpeK/IeHNEe arPeCCUBHOTO
HOBeJIeHNsI Ha JOPOTrax OOIIero Mo/Ib30BaHNUSA OCYIECTB/IATCS IyTeM NHGOPMIPO-
BaHMA (Yepe3 CpefcTBa MaccoBOI MH(OpPMAIM, peK/IaMHble KaMIIaHNUM, 00y 4eHue),
KOTOpOe HaIpaBjeHo Ha GOPMIPOBaHIE HETATVBHOTO OTHOIIEHN S K IIPOSIBIIEHUSM
arpeccUBHOTO MOBEJEHN CO CTOPOHBI TaK Ha3bIBAEMOTO KPUTIIECKOTO KOHTHHIEHTa
(y4acTHUKM BIVDKEHUS), TO €CTh BBeJleH)e MeXaH3Ma COLMA/TbHOTO ypaBHUBAHUSA
(mpubMIKeHN); BBISIB/ICHVE U YCTPaHEHMe U3 JOPO>KHON 30HBI 00BEKTOB (pekIaM-
HbI€ ITAaHHO, CpeACTBa I.[OpO)KHOI‘/'I CUTHaIM3anuu, MCHOHBSyeMbIe HEHa/Ie)KallIM
06pa3oM U Ap.), KOTOpble OECIIOKOAT, Pa3ApaskaloT U BBISBIBAIOT CTPecC (KOTOPHII
BefleT K COBEpPIIEHNIO OMINOOK I COOTBETCTBEHHO BO3HIKHOBEHNI0 aBapuii). Kpome
TOTO, Ha IIPecedeHNe arpecCUBHOTO NOBe/jeHN s (IOBbIIIAs pAaBHOMEPHOCTDb TPAHC-
IIOPTHBIX IIOTOKOB, CHMJKaA CTEIIEHD 3arpy3KI/I yHI/I'{HOﬁ CeTI/I) 6HaFOTBOpHO BIINAET
3abmaroBpeMeHHOe MHGOPMUPOBAHME O HATUYUN IPEIATCTBUIL, OTpaHNYEeHNIL,
pasjiesieHnst TPAaHCIIOPTHBIX IIOTOKOB U JIP.

HOCKOH])KY aBapuA B JOPOXHOM JBVIKEHUN IIPOMICXOANUT, KaK IIpaBI/IO, BCIEN-
CTBIE IPOSABICHNA ¥ B3aVMOJIEIICTBIA MHOIMX (paKTOPOB, TOJIBKO IPUHATIE KOM-
OMHMPOBAHHBIX PEIICHNIT MO>KET TapaHTMPOBATh MAKCUMA/IbHBIII Pe3y/IbTaT U CTa-
OMIbHOE TIOBBIIIEHNE 6@30IIACHOCTY Ha I0POrax OOLIIero MoIb30BaHNA, U3MepsieMble
B JIO/ICOCPOYHOII TIePCIeKTUBE U MacIuTabax.

BcnencTue aToro, 1A co3jaHNA MO/ a[ieKBaTHOTO TIOBeieHNA Ha ITy6/my-
HBIX JOpOTaX HeOOXOAMMO YUUTHIBATH BCe KOMIIOHEHTBI TOPO>KHOTO [IBIDKEHUS U
pasnnyuHble GaKTOPBI, OKA3bIBAIOLINE ICUXOTIOTMYEeCKOe BIUAHNE HA YIYaCTHUKOB
[IOPO>XKHOTO [IBVDKeHMsI. TONBKO NNIIb y>KeCTOYeHMeM KOHTPOJIS 3a COOMoIeHeM
Y4YaCTHMKAMU JOPOXKHOTO [IBVDKEHVS IIPaBIUI TOBeeHN A, Oe3 TOBBIIIEHNS YPOBHA
3HAHMIL, CTelleHy MHPOPMUPOBAHHOCTY U IOHMMAHMU CMBICTA TPeGOBaHMIT 9THX
NpaBH/I MOBEEHNA, I 0COOHHO 0e3 M3MeHEeHNUs JOPOKHOI MHPPACTPYKTYpBbI,
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6e3 aJleKBaTHBIX o6yCTp017[CTB ¥ CUTHaAU3ALNUM B JOPOKHOM [IBVKEHUM, HENIb3
obecrieunTh MofifiepKaHMe CTAOMIbHOCTH SKeTaeMOTo TTOBe/IeHNA.

Bonee Toro, B eATeTbHOCTH, CBA3AHHON C peanusanyeil 1 06yCTpoiicTBOM
MHQPACTPYKTYPBI JOPOXKHOTO [BIDKEHM S (IIPOEKTUPOBAHNE, CTPOUTENIBCTBO, 9KC-
IryaTanns n Coaep KaHne HOPOF), JOIKHBI YIUTBIBATHCA ncmxodmsmonormqecxme
0COOEHHOCTM YYaCTHUKOB JTOPOXKHOTO IBVDKEHNA, TaK KaK CUCTeMa JOPO>KHOTO
IBVDKEHNA JO/DKHA OBITH TOJIEPAHTHON K Ye/IOBEYeCKIM OIIMOKaM, TOT HPUHINII
IIMPOKO BHEAPAETCS B MEX/[YHAPOLHOI IIpaKkTHKe. TakuM 06pa3oM, OLIMOKM Yeno-
BeueCcKoro (paKTopa JOIKHBI KOMIIEHCHUPOBATbCsI TAKOI OpraHu3aleil JOpo>KHOIO
IBVDKEHM A, YTOOBI €T0 YYaCTHMK OBUI TMIIEH BO3MOKHOCTY HOIYCKATh OTK/IOHEHUA
OT a/IeKBaTHOTO MOBEIeHN I, IMEHHO 3Ty QYHKIVIO TO/KHBI BBIOTHATD 37IEMEHTBI
MHQPACTPYKTYPBI TOPOXKHOTO ABIDKeHM. Tak, 4TOOBI rapaHTUPOBATh 6€30IaCHOCTD
AOPOJXHOTIO ABVIKEHNA HAO YIMTbIBATb BO3SMOJXHOCTb COBEPUIEHN A onboK vemno-
Be4yecKoro (GakTopa, IpefycMaTpyBaTh, PefyIpeKAaTb ! yMEHbIIATh ITOC/IEACTBIA
B CITy4ae, eC/iu OIIMOKa Bce ke MPOM3O0LIIA.

C y4eTOM CYLIeCTBYIOIUX peajnii BaKHO, 4TOOBI IPOEKTUPOBLIVKY JOPOT
B Peciy6rmmke MonioBa 0co3HaBamm CBOK OTBETCTBEHHOCTD 3a Pe3Y/IbTAThI Jied-
TeTbHOCTY, KOTOPYIO OHM OCYIIECTBIIAIOT, TaK KaK HEOCTATKM NPOEKTUPOBaHMS,
CTPOMTENBCTBA, IKCITyaTaly U CONEPKaHNA OIIa4MBaIOTCA 3J0POBbEM U KUSHAMMU
IO7Ib30BaTenelt Opor. VIMEHHO Ha 3THX 3Talax 3aK/IabIBa€TCA OCHOBA HU3KOIO
YPOBHA 6€30IIaCHOCTM Ha JOpOrax OOIIero I0Ib30BaHNUA, @ TaKXkKe GOpMUpPyeTCcs
HeTaTUBHBII 00pa3 BOAUTENEl TPAaHCIIOPTHBIX CPEICTB, KOTOPbIE MPECTaBIIAITCA
IIATOJIOTMYeCKIMI HAPYLINTE/LIMIA JOPOXKHOTO ABIDKeHMsA. be3ycnoBHO, 4TO B 60/Ib-
IIelT Mepe 3Ta pelyTanus GopMupyeTcs ellje Ha aTalle IIPOeKTVPOBAHS JOPOIH 110
IpYYHE UTHOPYPOBAHMA TOTO, YTOOBI BO3SMOXKHOCTH JJOPOTY He IPOBOLMPOBATIN
YYaCTHUKOB JOPO>KHOTO ABVDKEHVS Ha OTK/IOHEHMA OT a[JeKBaTHOTO 11 6€30II1acHOTO
TIOBEIEHNA, Ha COBEPIIIEHNE OHII/I6OK, BEIYIVX K ITIOBbIIIEHNIO PMICKA aBapyy; IIOTEH~
IVaJ1 JOPOTH, CIIOCOOCTBYIONIT 6€30ITaCHOMY HOBE/IEHNIO YIACTHIKOB JOPOXKHOTO
IBYDKEHVS Y IPERYTIPeX/EHNIO JOIYIIeHVA OMIOOK, a eC/N Bee JKe OMMOKa OITyIIleHa
¥ TIPOM30IIIIA aBAPMs, TO ee MOCTIeACTBIA JO/DKHBI ObITh MUHVMA/TbHBIMIL.

Jpyrum GpakTopoM, HEOCPEACTBEHHO CIIOCOOCTBYIOLINM COBEPIIEHIIO aBapuil
Ha JIOpOTaX, ABIAETCA CKOPOCTD IIePe/IBIYKEHIIA 110 00IIeCTBEHHBIM IOPOTaM.

CrenyanyucTel ¥ 3KCIePTHl B JAHHOI 00IacTM CYMTAIOT, YTO YCTAHOBJICHIE
CKOPOCTY TPAHCIIOPTHOTO MOTOKA B Ipefenax 35...50 km/4ac sABsgercsa Haubomnee
OIITVYIMA/IbHBIM /151 TOPOACKNX LEHTPOB C BBICOKOW MHTEHCUBHOCTbBIO IOTOKOB TpaHC-
IOpTa ¥ IeNIeXofoB. B aTux pexxumax cKOpoCT MOXKHO JOCTMYb MaKCHMaIbHO
3G PEeKTUBHOCTI YINYHOTO ABVDKEHM S, MUHUMM3AIMM HETaTUBHOTO BO3JE/ICTBUA
Ha OKPY>KAIOLIYIO CPely U 3M0POBbe HAaceleHNs, MUHMMA/IbHOTO PUCKa aBapuii, a
TaK>X€ MMHMMa/IbHbIX HOC}IG,[[CTBI/H‘/J[, TaK KaK TaKadA CKOpPOCTb HaXOOUTCA B 610-
MEXaHMYECKMX ¥ TOJIEPAaHTHBIX Ipefie/laX YeJI0BeYeCKOr0 OpraHM3Ma.

B MeXayHapomgHOIT MpaKTHKe 110 3QPeKTNBHOMY OrpaHMYEHUIO CKOPOCTHU
IepeaBIVDKEHNA B MECTaX, I'ie CYIIECTBYET OITACHOCTb BO3HMKHOBEHI A KOHq)}I]/[KTOB
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MEXAY IMIOTOKaMI TPaHCIIOPTA, a TAKXKE MEXY IIOTOKAaMM TPAaHCIIOPTa 1 IIENIEX0-
JaMH, PEKOMEHYETCA CO3TaHME Ha IIOBEPXHOCTU npoes>1<e17[ JacTy UCKYCCTBEHHDBIX
HepOBHOCTef[, C HaIIpaB/I€EHVIEM IIOTOKOB I10 HEPOBHBIM ITIOBEPXHOCTAM, KOTOPbBIE, B
CYIHOCTH, ABIAKTCA CPEACTBaAMU (I)I/I?:I/I‘IGCKOI‘O OrpaHMNY€HN A CKOPOCTU ABVIKE-
HIMA TPAaHCIIOPTHBIX CPENCTB U MIMEIOT IICMXO/IOTNYIECKOE BO3,]I€I7ICTBI/I€, TaK KaK 3TO
06YCTPOIZCTBO 3PUTEIbHO BOCIIPMHMMAETCA KaK Cy>KEeHNE HpOCS)KCiI IIO/IOCBI.

II1. BotBoOwbt

JeiicTBylomas cucreMa obecredeHsi 6€30MacHOCTU JOPOXXHOTO [ABVKEHMS B
Pecniy6nuke MonfoBa B yC/IOBUAX IIOCTOSIHHOTO POCTA €€ MHTEHCUBHOCTY, IIOMU-
MO 06pa30BaTe/IbHOTO IpoLiecca A/ YYaCTHUKOB JABVDKeHUs TpebyeT M3MeHeHUs
OpraHM3aIMOHHBIX CTPYKTYP, BHEIPEHMA HOBBIX TEXHOJIOTUII MEHE[)KMEHTa I
yAydieHust MHPPACTPYKTYPBI JOPOXKHOTO IBVDKEH.

Meps! o obecriedeHnI0 6€30MaCHOCTY JOPOKHOTO ABVKEHM ST JOMKHBI IIPey-
CMaTpPUBATh [IO/Ib30BATENEl IOPOT, 3TO 00YC/IOBJIHO ITePEHACHIIEHHOCTBIO TPAHC-
HOPTHBIN IOTOKOB, YTO TpeOyeT OT BOAMTENIEI TPAHCIOPTHBIX CPEICTB, KOTOpPbIE
e3IAT B TaKMX yC/IOBUAX, IPVHUMATh BO BHIUMAaHIE HE TOJNBKO XapaKTepUCTHUKMI
TPaHCHOPTHBIX CPEJCTB 1 JOPOTM, HO U IIOBEJIeHMe IPYTUX YYaCTHUKOB OPO>KHOTO
IBYDKEHU . DTO AB/IAeTCA IPUIMHAMY, TPOBOLMPYIOLIMMH IICUX03MOIVIOHA/IbHOE
HaIIpsDKeHMe, KOTOpoe Hel30e>KHO MOBBIIIAeT PUCK COBEPIIEHNM ST OIMOOK.

ITpuHNMas BO BHUMaHUe CJIOXKHOCTb NPOOJIEMBI, IIOCKO/IBKY OHA BBIXOIUT 3a
PaMKU BeJJOMCTBEHHBIX IIOIHOMOYNIL U ABIAETCS HALIMOHATBHON U JJa’Ke MeXY-
HapOJHOJ PO6/IeMoil, K ee pellleHII0 HeoOX0AUMOo IpuBIekaTh Bce Coob1iecTBo,
IPYMMEHATD OOV pHBIe 3HAHVA B Pa3HBIX 00/IaCTSAX IS TEIBHOCTY, OCYILECTB/IATD
COTPYAHMYECTBO U KOOMEPaLNIO SKCIIEPTOB U3 Pa3HbIX CTPaH, OCBOEHNE OIIbITa,
Ye/I0BEYeCKNX U MaTepPMaIbHBIX PECYpPCOB, C T€M YTOOBI YMEHBUIUTb OTPOMHBIE
yOBITKM, IPUYMHsIEMbIe TOPOKHBIMY aBapUsIMU, KOTOpbIe, 0€3yCIOBHO, IPEIsT-
CTBYIOT 9KOHOMMYECKOMY pas3BuTuio cero CoobuiecTsa.
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HARMONIZATION OF THE LAW APPLICABLE
TO CONTRACTUAL OBLIGATIONS: EXISTING
LEGISLATION OF THE REPUBLIC OF MOLDOVA
AND THE NECESSITY FOR AN APPROXIMATION
TO THE LAW OF EUROPEAN UNION

Natalia 0SOIANU, PhD, Senior lecturer, chair of private law, ULIM

The necessity of harmonization with the law of European Union is a very important matter for
Republic of Moldova, due to the fact that Moldavian legislation in the sphere of international
private law lacks consistency and contains many serious omissions and errors. This article examines
the problem of applicable law in contractual obligations by means of comparative analysis (Civil
Code of Republic of Moldova and Rome I Regulation of EU are being compared), emphasizing the
most important provisions of Moldavian legislation which need to be modified in order to achieve
the goal stipulated in the article 50 of the Partnership and Cooperation Agreement between the
European Communities and the Republic of Moldova from 29th of November 1994.
Keywords: international private law, rules of conflict of law, party autonomy, most closest
connection, characteristic performance, contractual obligations

TAPMOHM3AIIUA IIPABA, TIPUMEHVMOTI'O K JOTOBOPHBIM OBA3ATE/IbCTBAM: JIEV-
CTBYIOIIIEE 3AKOHOJATE/JIbCTBO PECIIYB/IVIKU MO/IIOBA I HEOBXOJUMOCTD
CB/IMDKEHUA C ITIPABOM EBPOIIEVICKOIO COIO3A

Heob6xooumocmy eapmonusavuuu ¢ npasom Eeponeiickozo Corosa npedcmasnsiem co6oii ouetv
8aicHyto npobnemy 0ns Pecnybnuxu Mondosa 6 ces3u ¢ mem, umo mMonoasckoe 3aKkoHO0AmenbCmeo
8 0071acMU MEHOYHAPOOHO20 HACIHOZ0 NPABA ABTIAENCS HENOCTIE008AMENLHIM U COOEPHCUM
MHO020 1po6enos u ouuboK. B nacmosueti cmamve uccriedyomcst 60npocyl onpedeneHUs npasa,
NPUMEHUMO20 K 002060PHBIM 00A3AMENLCMEAM, ¢ NPUMEHEHUEM CPABHUMENbHO20 aHANU3A
(Ipascoarcxuii kodexc Pecnybnuxu Mondosa cpasHusaemcs ¢ Peenamenmom «Pum I» EC), yoenss
0c060€e BHUMAHUE MeM NONIOIEHUAM MONOABCKO20 3aKOHOOAMENbCMBA, KOMOpPble He00X00UMO
usMeHUmy ¢ yenvio peanuzavuu cmamvu 50 Coenawienus o napmHepcmee u compyoHu4ecmsa
mexncdy Esponetickumu Coobuiecrmeamu u Pecnybnuxoii Monoosa om 29 nosiopst 1994 e.
Kmiouesvie cnosa: mexdynapooHoe uacmuoe npaso, KONIUSUOHHAS HOPMA, ABHOHOMUS B0/
CMOPOH, HAUOOTIee MeCHAS CB53b, XAPaKmepHoe UCNOTHEHUE, 002080pPHblE 00S3AmMenycmea

It can be recognized in accordance with article 50 of the Partnership and Co-
operation Agreement between the European Communities and the Republic of
Moldova from 29" of November 1994 that “an important condition for strengthen-
ing the economic links between the Republic of Moldova and the Community is
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the approximation of the Republic of Moldova’s existing and future legislation to
that of the Community”. It is also stated in the same article that “the Republic of
Moldova shall endeavour to ensure that its legislation will be gradually made compat-
ible with that of the Community”. The main topic of this article was not included
in the list of areas of “particular interest” for the Agreement in case, but taking in
consideration the necessity to develop and maintain legal stability and uniformity in
the sphere of commercial relationships between EU member states and Republic of
Moldova, it can be supposed that harmonization of the law applicable to contractual
obligations will make part of one of the following reforms of Moldavian legislation.
Therefore, it is relevant to explore the existing regulation and to establish which
legal institutions and norms need to be changed in order to apply article 50 of the
Partnership and Cooperation Agreement between the European Communities and
the Republic of Moldova in a proper way. The importance of this issue cannot be
underestimated, because “[t]he obligations created by [contractual] choice appear
more determinate and discrete than the responsibilities engendered by other forms
of human associations™.

The law applicable to contractual obligations with foreign element(s) is regulated,
as well as other matters of international private law, by the Book Five of the Civil
Code of Republic of Moldova’®. This legal act is the main source of conflict of law
rules for our legal system. Taking in consideration the aforementioned necessity of
the approximation of the Republic of Moldova’s existing and future legislation to
that of the European Union, it is needed to note that the problem of law applicable
to contractual obligations in EU was solved with the help of Regulation (EC) No
593/2008 of the European Parliament and of the Council of 17 June 2008 on the
law applicable to contractual obligations (Rome I)*. This Regulation replaces the
Rome Convention that established uniform rules for determining the law applicable
to contractual obligations in the European Union (EU). In order to establish the
perspectives of harmonization, we have to compare the corresponding provisions
of these two legal acts.

Article 1610 of the Civil Code of Republic of Moldova stipulates as follows:

1 Partnership and Cooperation Agreement between the European Communities and their
Member States and the Republic of Moldova [online]. http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:21998A0624 (01):EN:NOT (visited 1.04.2012)

2 Collins H. Introduction: The Research Agenda of Implicit Dimensions of Contract. // Im-
plicit Dimensions of Contract. Discrete, Relational and Network Contracts. Edited by David
Campbell, Hugh Collins, John Wightman. Oxford and Portland, Oregon. Hart Publishing,
2003. P.1.

3 Codul Civil al Republicii Moldova, 2002 [online]. http://lex.justice.md/md/325085/ (visited
1.04.2012)

4 The law applicable to contractual obligations — The Rome I Regulation [online]. http://europa.
eu/legislation_ summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/
jl0006_en.htm (visited 1.04.2012)
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“1) A contract is regulated by the law chosen in accordance with the will of the parti-
es.

2) 'The parties can establish the law applicable to the contract as a whole and to certain
parts of the contract.

3) 'The determination of the applicable law must be express or must result from the
contents of the contract or other circumstances.

4) 'The applicable law can be determined by the parties at any time, at the moment of
conclusion of the contract or at a later date. The parties to a contract have the right
to come to an understanding concerning the modification of applicable law.

5) The determination of the applicable law after the conclusion of the contract has a
retroactive effect and is considered effective from the moment of the conclusion of the
contract, not prejudicing in any way the formal validity of contract and the rights
which were granted to the third parties in accordance with this contract.

6) If commercial terms recognized in the international circuit are used in the contract,
it is considered, unless otherwise stated in the contract, that the parties have de-
termined to use in their relations the customs and practices of commercial circuit
which correspond to the relevant commercial terms.”

These provisions of Moldavian Civil Code express mostly the same ideas as the
provisions of paragraphs 1 and 2 of the article 3 “Freedom of choice” from the Rome
I Regulation, which are as follows’:

“1) A contract shall be governed by the law chosen by the parties. The choice shall be
made expressly or clearly demonstrated by the terms of the contract or the circum-
stances of the case. By their choice the parties can select the law applicable to the
whole or to part only of the contract.

2) 'The parties may at any time agree to subject the contract to a law other than that
which previously governed it, whether as a result of an earlier choice made under
this Article or of other provisions of this Regulation. Any change in the law to be
applied that is made after the conclusion of the contract shall not prejudice its formal
validity under Article 11 or adversely affect the rights of third parties.”

The main principle, from which both articles start, is the principle of “party au-
tonomy” or “lex voluntatis” — one of the fundamental principles in private international
law in matters of contractual obligations and choice of law. Giesela Ruhl mentions that
“[a]s a connecting factor choice of law plays a prominent role in a globalized world: it
facilitates the proper regulation of individual cases, fosters legal certainty and reduces
the costs of determining the applicable law™. Concerning the methods of indication
of applicable law it must be mentioned that Recital 12 of Rome I Regulation specifies
that “an agreement between the parties to confer on one or more courts or tribunals
of a Member State exclusive jurisdiction to determine disputes under the contract

5 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008
on the law applicable to contractual obligations (Rome I) [online] http://eur-lex.europa.eu/
LexUriServ/ LexUriServ.do?uri=CELEX:32008R0593:EN:NOT (visited 1.04.2012)

6 Ruhl G. Choice of Law by the Parties in European Private International Law (January 21,
2012). MAX PLANCK ENCYCLOPEDIA OF EUROPEAN PRIVATE LAW, Jiirgen Basedow,
Klaus Hopt & Reinhard Zimmermann, eds., Oxford University Press, 2012 . Available at SSRN:
http://ssrn.com/abstract=1989512
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should be one of the factors to be taken into account in determining whether a choice
of law has been clearly demonstrated”. European legal doctrine clarifies this principle
of “party autonomy”: “In particular, no relationship and no proximity of the contract
to the law chosen are required. In other words, the parties may agree on the applica-
tion of an entirely “neutral” law”’. Helmut Heiss also mentions that “the law chosen
must be “law” in a technical sense and not just general principles or any other set of
non-binding rules”. Giuditta Cordero-Moss concludes that “the drafting style, legal
technique and language of a contract as such are not sufficient bases for a tacit choice
of law or as a circumstance showing close connection capable of prevailing over other
connecting factors™. In accordance with Moldavian Civil Code, it is also possible to
choose a neutral law, because no connecting factors with binding force are mentioned
in article 1610, but the nature of the “law” which could be chosen is unclear. Taking in
consideration the lack of judicial practice in this sphere and a constant mistrust towards
foreign law, it is possible that Moldavian courts will be less likely to apply foreign law
with different characteristic features than Moldavian law (i.e. common law, Islamic
law). Still, the possibility to choose lex mercatoria or another type of commercial
customs and practices is clearly provided in the paragraph 6 of article 1610. It must
be mentioned that even if application of foreign law in contractual relations is still
uncommon for the commercial societies of the Republic of Moldova, application of
commercial customs and practices has already become a tradition for contracts with
foreign companies (this refers especially to the well-known INCOTERMS).

Article 3 of the Rome I Regulation contains provisions that regulate another com-
plex matters, such as application of law which cannot be derogated from by agreement
and the specifics of application of Community law. This article also contains references
to articles 10, 11 and 13 of the Regulation, which are concerned with the problem
of the existence and validity of the consent of the parties as to the choice of the ap-
plicable law. The problem of application of EU law is — at the given moment — not
relevant to the Republic of Moldova, but other questions in case are very important.
This refers especially to the existence and validity of the consent of the parties.

For example, article 10 “Consent and material validity” of the Regulation stipu-

lates that:

“1) The existence and validity of a contract, or of any term of a contract, shall be de-
termined by the law which would govern it under this Regulation if the contract or
term were valid.

2) Nevertheless, a party, in order to establish that he did not consent, may rely upon
the law of the country in which he has his habitual residence if it appears from the
circumstances that it would not be reasonable to determine the effect of his conduct
in accordance with the law specified in paragraph 1.

7 Heiss H. Party Autonomy. In: Rome I Regulation. The law applicable to contractual obliga-
tions in Europe. Sellier, European law publishers, 2009. [online] http://www.sellier.de/pages/
downloads/9783866531154_leseprobe.pdf (visited 1.04.2012)

8 Cordero-Moss G. Boilerplate Clauses, International Commercial Contracts and the Applicable
Law. Cambridge University Press, 2011. P43.
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These issues are not regulated by Moldavian legislation, and therefore it is pos-
sible to include them in the list of norms that must be introduced or modified with
the scope to fulfil the provisions of article 50 of the Partnership and Cooperation
Agreement between the European Communities and the Republic of Moldova.

In accordance with article 13 of the Rome I Regulation,

“In a contract concluded between persons who are in the same country, a natural per-

son who would have capacity under the law of that country may invoke his incapacity

resulting from the law of another country, only if the other party to the contract was

aware of that incapacity at the time of the conclusion of the contract or was not aware
thereof as a result of negligence.”

This problem is regulated by the Civil Code of Republic of Moldova, but it is
included in the Chapter I of the Title IT which refers to the legal statute of natural
persons and rules of conflict of law applied in this sphere. Paragraph 2 of the article

1590 stipulates that:
A natural person who doesn’t have capacity under his national law has no right to
invoke his incapacity if he has the capacity under the law of the country where the legal
act is concluded, except for the cases when it will be proven that the other party to the
legal act was aware or should have been aware of that incapacity.”

Though the formal aspect of these two norms is slightly different, the content is
identical. The problem here is the fact that norms regulating similar legal relations
are put into different parts of a legislative instrument. This is due to the different
approach to the codification of international private law: in case of Republic of
Moldova, we have not a specialized regulation, as in EU law, but a part — “Book
Five” — of the main civil law statutory act.

The problem of formal validity of the contract is regulated by article 11 of the
Rome I Regulation and by articles 1609 and 1613 of the Civil Code of the Republic
of Moldova. The common idea for both regulations is that a contract is formally valid
if it satisfies the formal requirements of the law which governs it in substance. Also
both regulations provide the possibility to establish the formal validity of the contract
in accordance with the law of either of the countries where either of the parties is
present at the time of conclusion, the law of the country where a unilateral act was
done or the law of the country where either of the parties or the person by whom a
unilateral act was done had his habitual residence at that time. However, there are
many differences as well. First of all, the Civil Code of Republic of Moldova provides
no specific norms for formal validity of certain important categories of contracts, such
as contracts the subject matter of which is a right in rem in immovable property or
a tenancy of immovable property (and which shall be subject to the requirements
of form of the law of the country where the property is situated, with special condi-
tions®). Consumer contracts are not regulated specifically as well, at least not from
the point of formal validity. And another problem that must be emphasized is the

9 “..if by that law: (a) those requirements are imposed irrespective of the country where the
contract is concluded and irrespective of the law governing the contract; and (b) those re-
quirements cannot be derogated from by agreement” Art.13(5) Rome I Regulation.
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lack of clarity with regard to the notion of “habitual residence” in the international
private law of Republic of Moldova: terms “domicile” and “residence” are used in the
Civil Code without any explanation of their exact meaning and thus their application
may become difficult in certain cases. Furthermore, there is another criterion for the
determination of the national law of companies — it is not “habitual residence”, but
the “place of incorporation” (article 1596 of the Civil Code). It must be mentioned
that Recital 39 of the Rome I Regulation states that “[f]or the sake of legal certainty
there should be a clear definition of habitual residence, in particular for companies
and other bodies, corporate or unincorporated”. According with paragraph 1 of article
19 of the Rome I Regulation,

1) “the habitual residence of companies and other bodies, corporate or unincorporated,
shall be the place of central administration”;

2) “the habitual residence of a natural person acting in the course of his business activity
shall be his principal place of business”.

It is also stated in the same article 19 that “habitual residence” can be the place where
the branch, agency or any other establishment is located. For the purposes of determining
the habitual residence, the relevant point in time shall be the time of the conclusion of the
contract. So, there is a difference in the regulation of the concept of “habitual residence” in
the international private law of Republic of Moldova and European international private
law, due to which the applicable law in similar situations can vary.

In accordance with article 1612 of the Civil Code of Republic of Moldova, the
applicable law refers to the following spheres:

a) The interpretation of the contract;

b) The rights and obligations of the parties to the contract;

¢) The performance of the contract;

d) The consequences of non—execution or inadequate performance of the contract;

e) The termination of the contract;

f)  The consequences of the nullity and invalidity of the contract;

g) The assignment of a claim and delegation connected with the contract.

The provisions of this article can be correlated with article 12 of the Rome I
Regulation:

“1) 'The law applicable to a contract by virtue of this Regulation shall govern in particular:

(a) interpretation;

(b) performance;

(c) within the limits of the powers conferred on the court by its procedural law, the
consequences of a total or partial breach of obligations, including the assessment of
damages in so far as it is governed by rules of law;

(d) the various ways of extinguishing obligations, and prescription and limitation of
actions;

(e) the consequences of nullity of the contract”

These two articles correspond to each other in broad terms, but in the Rome I
Regulation there is one more important article concerning the scope of regulation —
article 1, “Material scope”. It stipulates that the Regulation shall apply, in situations
involving a conflict of laws, to contractual obligations in civil and commercial matters.
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It shall not apply, in particular, to revenue, customs or administrative matters. Para-
graph 2 of this article includes matters which are not regulated by Rome I, and these
are, for example, obligations arising out of family relationships, obligations arising
out of matrimonial property regimes, obligations arising under bills of exchange,
cheques and promissory notes and other negotiable instruments and other questions.
The Civil Code of Republic of Moldova contains no article with such norms, and
it can be stated, judging from its general sphere of application, that all legal norms
concerning contractual obligations are applied on a regular basis, without exceptions,
because there are none provided by the Code. This is a serious omission, which must
be corrected in accordance with European legal standards.

Applicable law in the absence of choice is another important problem in the
sphere of contractual obligations in international private law. According to article
1611 of the Civil Code of Republic of Moldova,

“1) In absence of an agreement between the parties concerning the applicable law of the
contract, it is applied the law of the country with which the contract is most closely
connected. It is considered that such connection exists with the law of the country
where the debtor of the performance, at the moment of conclusion of the contract,
has his domicile, residence or place of incorporation as a company.

2) In absence of an agreement between the parties concerning the applicable law of the
contract, notwithstanding paragraph 1:

a) a contract concerning immovable property, as well as a contract of fiduciary ma-
nagement of property, is regulated by the law of the country where the property
is situated;

b) a work and labour contract and a contract concerning projecting and research
is regulated by the law of the country where the results of such a contract are to
be created;

¢) a contract of civil society is regulated by the law of the country where the per-
formance of corresponding activity takes place;

d) a contract concluded at an auction or on a competition basis is regulated by the
law of the country where the auction or competition takes place.”

This article contains several omissions. First of all, it is unclear which “perfor-
mance” is to be taken into consideration in order to specify the debtor and, therefore,
the applicable law, given that in the paragraph 1 it is not stated that the performance
must be “characteristic”. Thus it is impossible to determine the applicable law for
certain types of contracts — for example, the contract of exchange, — which have
more than one performances. Secondly, the specific rules provided by the paragraph
2 do not regulate all situations when the need for such rules arises and when it is
not possible to apply the conceptions of “the closest connection” or “characteristic
performance”. These situations and corresponding rules are provided by paragraph

1 of the article 4 from the Rome I Regulation:
‘a) a contract for the sale of goods shall be governed by the law of the country where
the seller has his habitual residence;
b) a contract for the provision of services shall be governed by the law of the country
where the service provider has his habitual residence;
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¢) a contract relating to a right in rem in immovable property or to a tenancy of im-
movable property shall be governed by the law of the country where the property is
situated;

d) notwithstanding point (c), a tenancy of immovable property concluded for temporary
private use for a period of no more than six consecutive months shall be governed by
the law of the country where the landlord has his habitual residence, provided that
the tenant is a natural person and has his habitual residence in the same country;

e) a franchise contract shall be governed by the law of the country where the franchisee
has his habitual residence;

f) adistribution contract shall be governed by the law of the country where the distri-
butor has his habitual residence...”

As we can see, none of these spheres is regulated by the Civil Code of Republic of
Moldova. But a simple omission of a certain rule can be a less serious problem than a
lack of consistency. Article 1611 in its present form leads to the misinterpretation of
two important notions — “the closest connection” and “characteristic performance”
— and creates a false impression that four “exceptions” from paragraph 1 are the
only situations when special rules must be applied. Considering these two notions,

it is possible to address Recital 21 of the Rome I Regulation, according to which:

“In the absence of choice, where the applicable law cannot be determined either on the
basis of the fact that the contract can be categorised as one of the specified types or as
being the law of the country of habitual residence of the party required to effect the
characteristic performance of the contract, the contract should be governed by the law of
the country with which it is most closely connected. In order to determine that country,
account should be taken, inter alia, of whether the contract in question has a very close
relationship with another contract or contracts.”

Also, it is mentioned in the Regulation that for the legal certainty in the European
judicial area the conflict-of-law rules should be “highly foreseeable”. Article 1611,
on the contrary, is less likely to be foreseeable and can create confusion.

There are other matters of law applicable to contractual obligations, which are
not regulated by the Civil Code of Republic of Moldova and are regulated by Rome
I Regulation. These include specific types of contracts, such as:

— Contracts of carriage (of goods and passengers);

— Consumer contracts;

— Insurance contracts;

— Individual employment contracts.

As Symeon C. Symeonides comments, “[tlhe common denomination among
these contracts... is that one party (the passenger, consumer, insured, and employee,
respectively) is likely to be in a weaker bargaining position than the other party”
and Recital 23 openly declares a policy of protecting the weak parties”. Individual

10 Symeonides Symeon C. Party Autonomy in Rome I and II from a Comparative Perspective
(October 24, 2010). CONVERGENCE AND DIVERGENCE IN PRIVATE INTERNATIONAL
LAW — LIBER AMICORUM, pp. 513-550, K. Boele-Woelki, T. Einhorn, D. Girsberger, S.
Symeonides, eds., Eleven International Publishing, 2010. P. 522. Available at SSRN: http://
ssrn.com/abstract=1697372
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employment contracts, due to the well-known economic and social problems of
Republic of Moldova, are of a special importance for our country, and still they are
not regulated at all. At the same time, article 8 of the Rome I Regulation stipulates
that:

“1) Anindividual employment contract shall be governed by the law chosen by the parties

in accordance with Article 3. Such a choice of law may not, however, have the result
of depriving the employee of the protection afforded to him by provisions that cannot
be derogated from by agreement under the law that, in the absence of choice, would
have been applicable pursuant to paragraphs 2, 3 and 4 of this Article.

2) To the extent that the law applicable to the individual employment contract has not
been chosen by the parties, the contract shall be governed by the law of the country
in which or, failing that, from which the employee habitually carries out his work
in performance of the contract. The country where the work is habitually carried
out shall not be deemed to have changed if he is temporarily employed in another
country.

3) Where the law applicable cannot be determined pursuant to paragraph 2, the con-

tract shall be governed by the law of the country where the place of business through
which the employee was engaged is situated.

4) Where it appears from the circumstances as a whole that the contract is more closely

connected with a country other than that indicated in paragraphs 2 or 3, the law of
that other country shall apply.”

So, it is expressly provided that there are general rules of conflicts of law for these
contracts, such as “the law chosen by the parties” (lex voluntatis, party autonomy),
and special rules, such as “the law of the country in which / from which the employee
habitually carries out his work in performance of the contract”, “the law of the country
where the place of business through which the employee was engaged is situated”
and “the law of the most closest connection”. Neither of these rules can be applied to
solve a labour conflict in which a Moldavian citizen is implied, because they are not
provided by our national legislation. This is also one of the spheres which must be
changed in order to fulfil article 50 of the Partnership and Cooperation Agreement
between the European Communities and the Republic of Moldova.

It must be mentioned, that the Rome I Regulation itself has been criticized.
For instance, Francisco J. Garcimartin Alferez points out that the main problems
of conflicts of laws in contractual sphere have not been solved, namely: “(i) the de-
termination of the law applicable to the external aspect of agency contracts, (ii) the
relationship between article 5 (consumer contracts) and the unilateral conflict-of-laws
rules contained in some Directives, (iii) the effectiveness vis—a-vis third parties of
an assignment of credits, (iv) or the unification of the conflict rules applicable to
insurance contracts™!. Xandra E. Kramer criticizes Article 7, stating that “the divi-
sion over contracts covered by Article 7 and those covered by the general rules, as

11 Garcimartin Alferez Francisco J. The Rome I Regulation: Much Ado About Nothing? The Eu-
ropean Legal Forum, 2008, nr.2, p.62. [online] http://www.simons-law.com/library/pdf/e/884.
pdf (visited 1.04.2012)
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well as the complexity of Article 7 itself, still result in a difficult and unintelligible
system. Rather than removing the current divergencies, the introduction of Article
7 mainly conceals them™?. Nevertheless, even if Rome I Regulation is not perfect,
the level of legal regulation of contractual obligations with foreign element(s) is
considerably higher in European Union, and Republic of Moldova has much to learn
from European legal traditions, new as well as old.

So, in conclusion we must admit that at the present moment the regulation of
applicable law in contractual obligations in the legislation of Republic of Moldova
does not correspond to the European legal standards. Even if there are certain rules
and principles that coincide, this is due to the fact that our legal system was affected
by the same legal traditions that most countries of European Union were. But the
lack of consistency and many mistakes in the provisions of “Book Five” of the Civil
Code of Republic of Moldova show that our legislation in the sphere of law applicable
to contractual obligations must be modified.

12 Kramer Xandra E. The New European Conflict of Law Rules on Insurance Contracts in Rome
I: A Complex Compromise (December 15, 2008). The Icfai University Journal of Insurance
Law, pp. 23-42, 2008. Available at SSRN: http://ssrn.com/abstract=1316297
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THE PRINCIPLE OF PUBLICITY
IN ROMAN CIVIL PROCEDURE

V.A. KROYTOR, Professor, Candidate of law, Kharkov national university of internal affairs

Iy6nuurocmy pumcko2o cy0onpoussoocmea 00yCcrasnusanaco MHOZUMU 00CHOSMeTbCBAMU:
Mmecmom ez0 nposedenus — Pumckum Hopymom, Ha KOMOPOM NPOXOOUIO 06usecéeHHAs
HusHo Puma, epemernem — dies fasti (6 nemnue u 3umHue mecaya, Kopoa n060ti epanoaHuH
Puma moz npucymcmeosamv Ha cyO0eGHOM 3Ace0aHUU), KONNEZUATILHDIM PACCMOMPEHUEM
Haubonee 8axHUx Kamezopiii Oesn (KONe2USAMU UEHMYMBUPOB, OeUeMBUPO8, PeKynepamo-
Po8), nybnuuHvIM npogosenauieruem cyoebHvix peuienutl (pronuntiatio), a maxsice npeoarue
o02n1acke NPemopcoKUx Popmyr, CONACHO KOMOPbix Ovinu paspeuteHo 0eno.

Procedural principles and jura which were created in Ancient Rome (publicity, oral verbal com-
munication, directness, and controversy) have been taken as far as possible by modern legal
frameworks.

Publicity of Roman justicement is caused be many factors: the place where it was held — Forum
Romanum, where the social life of Rome took place, the time — dies fasta (at summer and winter
months when every citizen of Rome could be present at the court trial), examination of the most
important cases by several judges (collegiate body of centumvors, decemvors and recuperators),
public pronouncement of judgments (pronuntiatio) and also promulgation of praetors’ claims
according to which judges had to determine a case.

Introduction. During its development Roman law has created not only institu-
tions and categories of substantive law but also has defined the basic principles of
justicement on which modern civil procedure is based.

Assertion that Roman law didn’t have knowledge of its division into adjectival
law and substantive law has become fact of common knowledge in scientific roman
literature but even a superficial survey of Roman law’s sources has shown that Ro-
man lawyers paid special attention to questions of procedure as due to formalism
strict observance of procedure rules was decisive when of a civil case was tried in a
court. For instance incorrect appeal to pretor with the lawsuit, making mistakes in
claim drafting resulted in plaintiff’s defeat even if justice was on his side. Procedural
principles and jura which were created in Ancient Rome (publicity, oral verbal com-
munication, directness, and controversy) have been taken as far as possible by mod-
ern legal frameworks. Describing the significance of Roman law O. A. Pidoprugora
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stresses that Romans has managed to achieve such high level of legal culture that it
also can be used by humanity nowadays'.

Methods and used material. We must say that nowadays in law science there
aren’t many pieces of work which research exactly the aspects of Roman procedure. So
one should recollect only two monographs: “IIpyHINIIBI PMCKOTO TPRKHAAHCKOTO 1
yronosHoro mponecca” written by L. N. Zagursky (JI.H. 3arypcxkmii)? in Russian language
and “Pumcknit rpaxpanckuit nmpouecc” written by O. V. Salogubova (O. B. Carnory6osa)®.
Among foreign scientists who research Roman civil procedure can be named E. Metzger
(«Roman Judges, Case Law, and Principles of Procedure”)*, H.F. Jolowicz “Case law in
Roman Egypt™. We also should point to primary sources: Gay’s institutes, the fourth
book of which gives the detailed data on Roman civil procedure®.

Nowadays there is lack of modern research of Roman civil procedure in Ukraine.
According to perspectives of cardinal reforms in procedural legislation in our country
appealing to the experience in jurisprudence of Ancient Rome is considered to be cur-
rent. As Roman civil procedure is the topic which by its content can be and is the basis
of monograph research so in his article we consider appropriate to confine to researching
one of the most important principles of Ancient Rome procedure law — publicity.

The aim of the article is to distinguish the basic sings of the principle of pub-
licity in Roman civil procedure that can help to research deeper the meaning of the
principle of publicity in civil procedure of Ukraine.

Exposition of basic material. In the first place the conception of publicity for
Roman private law is to be defined. Quoting F. N. Millar E. Metzger defines pub-
licity as requirement of procedure to be public even for those who aren’t directly
interested in its results’. This definition of publicity should to be taken as working
for its researching in Roman private law.

1 Iigonpuropa O. A. OcHoBM puMCcbKOro npusatHoro npasa / I[ligonpuropa O. A. — K.,1997.
— 336¢c,c. 34

2 3arypckuit JI. H. [TpyHIUIIBI PUMCKOTO IPaXKAaHCKOTO U YTOIOBHOTO ITporiecca : [MoHorpadis].
/ J1. H. 3arypckmit. — X. : YHuBepcuterckas tunorpadus, 1874. — 431 c.

3 Canory6osa E. B. Pumckuit rpaxxpganckuit mpouecc. / E. B. Canory6osa. — 2-e nag. — M. :
Topopen-nspar, 2002. — 157 c.

4 Metzger Ernest. Roman Judges, Case Law, and Principles of Procedure [EnexrpoHHsIit pecypc]
/ Ernest Metzger // Law and History Review. — 2004. — Vol.22. — Ne.2. — Pexxum gocTymy :
http://hghltd.yandex.net/yandbtm?url=http://www.historycooperative.org/journals/lhr/22.2/
metzger.html&text=jolowicz+\%26quot;case+law+in+roman+egypt\%26quot;

5 Jolowicz H. E Case law in Roman Egypt [Enexrponnsiit pecypc] / H. E. Jolowicz // Jornal of
the Socitety of Public Teachers of Law. -1937. — Nel4. — P.1-16. — Pexxum moctymy : http://
iuscivile.com/materials/reprints/jo-1.pdf

6 IMamsarHuxy pumckoro mpasa: 3akonst XII tabmuy,. Vincruryrmu Tas. [Jurectst FOctuHmana.
— M. : 3epuaio, 1997. — 608 c.

7 Metzger Ernest. Roman Judges, Case Law, and Principles of Procedure [EnexrponHslit pecypc]
/ Ernest Metzger // Law and History Review. — 2004. — Vol.22. — Ne.2. — Pesxum goctymy :
http://hghltd.yandex.net/yandbtm?url=http://www.historycooperative.org/journals/lhr/22.2/
metzger.html&text=jolowicz+\%26quot;case+law+in+roman+egypt\%26quot;
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Admittedly the concept “civil procedure” in Ancient Rome should be considered
as one of its historic types: Legislating one, Formular one and Extraordinary one.
The indicated historical types (or its forms) are certain stages of a thousand-year-
development of civil procedure in Ancient Rome. Publicity to a large extent is typical
for the first two historical types: Legislating one and Formular one.

As E. Metzger stresses that the principle of publicity guides Formular procedure
and earlier Legislating one. According to this requirement the public participating
of parties restricts abusing in the procedure. The opposition to publicity isn’t pri-
vacy but secrecy. E. Metzger admits that the principle of publicity wasn’t broken by
the fact that some legal suits were tried in private houses. Such trials also could be
tried publicly®.

Once L. N. Zagurckij who was the professor of Harkiv imperial university at the
end of his monograph that was dedicated to principles of Roman civil and criminal
procedure emphasized that publicity went through all stages of procedure and there
weren’t any exception to this rule in Roman law: the indictment was proclaimed
publicly, witnesses were subpoenaed at the pressure of other persons and even jurors
rendered a judgment orally in a whisper’.

Legislating procedure (from Latin legis actio — “lawsuit bases on law”) appeared
in 509 BC and had been lasting till 120 BC that is it began with the foundation of
Republic in Rome. But it doesn’t mean that Romans hadn’t known judicial institu-
tions before that moment. As once L. N. Zagurckij explained that king conducted
a trial on certain days (dies fasti) at the square that is publicly'®. The square where
the trial was conducted was called forum.

A well-known Forum Romanum which architectural buildings have been kept till
nowadays wasn’t only the place where civil and criminal cases were tried and also the
place for public meetings, orators’ speech and settlement of a legal transaction. That
is almost all events of legal importance relevant in law events in the life of ancient
Romans were held at forum at the presence of people, officials (praetors, quaestor,
consuls), witnesses. Forum Romanum was the place of social activities in Rome"'.
It means nothing but that publicity describes not only civil procedure and also any
other social activity on the whole that is inherent to ancient legal conscience.

As E. I. Temnov states ancient people appreciated their civicism, participating
in state affairs, they didn’t understand those who were lost in their own concerns.

8 Metzger Ernest. Roman Judges, Case Law, and Principles of Procedure [EnexTponHslit pecypc]
/ Ernest Metzger // Law and History Review. — 2004. — Vol.22. — Ne.2. — Pexxum pocrymy :
http://hghltd.yandex.net/yandbtm?url=http://www.historycooperative.org/journals/lhr/22.2/
metzger.html&text=jolowicz+\%26quot;case+law-+in+roman+egypt\%26quot;

9 3arypckuit JI. H. [TIpyHIMIIB PUMCKOrO IPXKAAHCKOTO ¥ YTOTIOBHOTO Hporjecca : [MoHorpadis].
/ J1. H. 3arypcxmit. — X. : YHuBepcuteTcKas tunorpadus, 1874. — 431 c.

10 Ibidem

11 Buorpadusi cI0B CMHOHMMMYECKOTO Psifia CO 3HaYeHMeM ‘cobpaHue, oObefuHeHNe, CO3:
Jlexcuxorpad. mocobue 1o MHTEpHALMOHAL. TeKcuke / [mon pen. Jlammuoit M. C.J. — X. :
Msn-Bo HYA, 2006. — 124 c., ¢. 97
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The state in an ancient world was made of the life of all citizens and their contribu-
tion to it. Ordinary citizens in Athens, Rome felt that the state lived in the life of
each of them. And each of them was the “part”, “the member”, “the authority” of
state, its smallest part, its atom (that is from Greek — , from Latin individuum —
indivisible)™.

So publicity of Roman procedure is conditioned by forum — the place where
civil investigation was held. Then the word forum that once had meant the place of
court trial began to mean court. L. N. Zagurckij directly points to the fact that Ro-
man competent court is called forum". For instance, forum rei — the court defined
by the place of civil defendant’s residence, forum domicilii — the court defined by
the place of person’s dwelling, forum delicti comissi — the court defined by the place
where the infraction was committed and et cetera. The original meaning of the word
forum is open place, square'.

”Court” as the meaning of this word has been preserved in some modern lan-
guages. That is for instance this word among other its meanings has such defini-
tions: from Italian foro — court; from Spanish foro — court, tribunal; from German
Forum — jurisdiction; from English forum — court".

Publicity of Roman procedure also was conditioned by the time when lawsuits
could be brought. As it was earlier said lawsuit had to be brought on certain days
— dies fasti, that were only 40 ones per year. Trials were held at summer and winter
months. Praetor couldn’t make civil defendant attend court at the stage in jus (D.
2.12.1.) during harvest time and vintage. That is in Ancient Rome lawsuits could be
tried for terms if every member of society was able to appear at the forum and see
and listen to praetor.

As L. N. Zagurckij admits one of the factors that guarantied good faith in relation
to parties was precisely oral verbal communication and publicity of the procedure'.
It wasn’t allowed to render a judgment by default in Legislating and Formular pro-
cedures. If the judgment was rendered by default such judgment was considered to
be invalid (sentential nullius esse momenti). In Roman law there wasn't a trial by
default, the person was given a one-year term to appear in case when the person
violated that rule. If the person didn’t appear, the crime was unpunished but the

12 Temuos E. U. 3Byvauias ropucnpynentys : Monorpadms / E. V1. Temnos. — M. : Bontepc
Knysep, 2010. — 560 c., c. 508

13 3arypckuit J1. H. IIpMHIMIIBI pPUMCKOTO TPa>KiaHCKOTO U YTOJIOBHOTO IpoLiecca : [MoHorpadis].
/ JI. H. 3arypckmit. — X. : YauBepcuterckas tunorpadus, 1874. — 431 c., c. 323

14 bapromex M. PuMckoe npaBo: NOHATHA, TePMUHDI, onpefenenus / M. bapromek. — M. :
IOpup. mut., 1989. — 448 c., c. 136

15 Buorpadust cToB CMHOHMMMYECKOTO psifia CO 3HaueHMeM “‘coOpaHue, 0ObelMHEeHe, COI03™:
Jlexcukorpad. mocobue 1Mo MHTEpHALOHAL. TeKcuKke / [mog pep. Jlannuoit M. C.]. — X. :
Msp-Bo HYA, 2006. — 124 c., c. 98

16 3arypckuit JI. H. IIpMHIMIIBI pPUMCKOTO TPa>K{aHCKOTO U YTOJIOBHOTO IpoLiecca : [MoHorpadis].
/ JI. H. 3arypckmit. — X. : YauBepcuterckas tunorpadus, 1874. — 431 c., c. 326
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court didn’t dare to render a judgment by default, without proof without defense".
We should admit that modern civil procedure of Ukraine allows to render the judg-
ment by default that distorts this Roman rule.

We also should say that warrant to appear (in jus vocatio) had to be made publicly
at the presence of witnesses (antestatio) whom plaintiff turned to saying such words:
“memento quod tu mihi in illa causa testis eris” — “Remember that you will be the
witness in this case!”. The number of witnesses has the exceptional meaning for the
trial. A famous Roman rule should be mentioned: “Testis unus — testis nullus” — “Jne
witness isn't a witness”. There had to be at least two witnesses, the maximum was defined
differently by different laws. According to July’s law about bribe (de repetundis) there
had to be 120 witnesses. Witnesses testified publicly, they were cross questioned'.

The implementation of publicity of Roman civil procedure also was examination
of cases by several judges. During the stage of Republic there was a collegiate body
of decemvors for procedures of disincarceration that consisted of 10 trial jurors.
Vindication cases, inheritance cases, landowning cases, special status cases were tried
by a collegiate body of centumvors which consisted of 105 jurors (5 persons from 35
tribes). That is a collegiate body consisted of representatives from all administrative-
territorial units of Roman state at that time. In order to expedite trial pretor as an
exception could appoint collegiate body consisted of 3 or 5 persons from recuparators
that had to render a judgment in certain time. It happened at procedures concerning
disincarceration, compensation for damage under the provisions of international
treaties, extortion and bribe and also among foreigners".

In Roman procedure the judgment was called sententia, it was public. The sententia
made by a judge was pronounced (this action had the name pronuntiatio) publicly
and it became res judicata (a determined case) that is a law for pasties concerning
which one couldn’t initiate any new question, it became right for parties. The judge
couldn’t insert amendments to a text of a pronounced publicly judgment because
his power expired when the judgment was made and pronounced®. That is public
pronouncement of a judgment was to some extent a guarantee for parties so that any
other action wouldn’t be commenced with regard to their determined case. There
was even a statement: “res judicata pro veritate habetur” —«Judgment is considered
to be truth”. It is the public pronouncement (pronuntiatio) that enacted a judgment
in the way that made it irrevocable.

Formular procedure had been lasting from 120 BC till III AD. The essence of
Formular procedure was that praetor made a written claim which contained direc-

17 3arypckuit J1. H. TIpMHIMIBI pUMCKOTO IPa>KAaHCKOTO U YTOJIOBHOTO IpoLiecca : [MoHorpadis].
/ JI. H. 3arypckuit. — X. : YauBepcnrerckas tunorpadus, 1874, — 431 ¢, c. 326

18 Idem, c. 364-366

19 Temuos E. . 3Byuamias ropucnpynenums : Moorpadus / E. V1. Temnos. — M. : Bonrepc
Knysep, 2010. — 560 c., c. 44

20 3arypckuit JI. H. IIpyHIMIIBI PUMCKOTO IPaXKIAaHCKOTO ¥ YTOTIOBHOTO Hporjecca : [MoHorpadis].
/ JI. H. 3arypckmit. — X. : YanBepcurerckas tunorpadus, 1874, — 431 ¢, c. 404
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tions to the jury concerning how to determine a case. Similar cases repeated and
a claim which was made once was used as a model in other cases. In order to save
labor the model of a claim was written on a special wooden board (album) which
stood at forum for general acquaintance®. Soon praetors’ practice made constant
claims for most cases which were brought to society with the helping of edicts in
the form of law blanks.

So the historical type of Formular procedure has the features of publicity due
to issuing of constant claims and edicts by praetors according to which judges had
to determine cases.

With the beginning of Extraordinary procedure the principle publicity lost its
meaningfulness as well as quite a lot of other basic principles. As a well-known legal
scholar I. O. Pokrovsky says changes in the forms of justicement and the change of
Formulate procedure to Extraordinary one meant a fundamental change of quite
a lot of fundamental principles®. Judicial system and justicement of the Republic
period significantly differs from judicial system and justicement of the Emperor pe-
riod. Plaintift’s lawsuit was registered in judicial acts. Warrant to appear was made
by government officials. Civil defendants were informed about plaintift’s lawsuit of-
ficially. The trial was held at the establishment “in a secret” with the limited access
to courts. All stages of procedure were processed in written form®.

It is the last form of Roman civil procedure has become a certain prototype
of modern model of justicement. We may come to the conclusion that the require-
ment of Roman principle of publicity of civil procedure which was one of the basic
principles of Legislating and Formular procedures isn’t presented completely in
modern civil procedure.

Conclusions. Summarizing the research of the principle of publicity in Ro-
man civil procedure we should say that publicity of Roman justicement is caused
be many factors: the place where it was held — Forum Romanum, where the social
life of Rome took place, the time — dies fasta (at summer and winter months when
every citizen of Rome could be present at the court trial), examination of the most
important cases by several judges (collegiate body of centumvors, decemvors and
recuperators), public pronouncement of judgments (pronuntiatio) and also promulga-
tion of praetors’ claims according to which judges had to determine a case.

Nowadays during performance of a great number of reforms in judicial system and
procedural laws it is high time to pay the attention of the legislator to the expression
of principle of publicity in Roman classical law to avoid mistakes at law-making.

21 Mypowmues C. A. Ipaxxganckoe npaso [Ipesrero Puma / C. A. Mypomues ; [oTB. pex. A. [I.
Pynoksac]. — M. : CraryT, 2003. — 684 c., c. 283

22 Tloxposckmit V. A. Vicropus pumckoro npasa / V1. A. ITokposckuit — MHn.: Xapsecr, 2002.
— 528 ¢, c. 155

23 Oxsiora. Busantuitckuil 3akoHopaTenbHblil ceofi VIII Bexa. BusanTmiickas xHura napxa.
— Pasanb: Anexcanppus, 2006. — 592 ¢, c. 14
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BHELUHUE AENCTBUA, HANPABJNIEHHDbIE HA
HEAOBPOCOBECTHOE NPUOBPETEHMUE KOPIMOPA-
TUBHOIO NPABA (KOPMOPATUBHbIE CJINAHUA

M NOornoweHuna) KAK nPM4NHA BO3SHUKHOBEHUA
KOPMOPATUBHOIO KOH®JIMKTA

I0pwit Muxaitnosuy XXOPHOKYH,
[0LIEHT Kadeapbl NPaBOBOro 0becneyeHis X03AiCTBEHHOI AeATeNbHOCTI
XapbKOBCKOr0 HALMOHANbHOTO YHUBEPCUTETA BHYTPEHHNX [iEN, AOLEHT, K.10.H.

B cmamve coenara nonvimxa paccmompemp 6HeuiHue Oeticreus, HanpassieHHvle Ha HedoOPOco-
secniHoe npuobpemeriie KOPHOPAMUBHO20 NPABA, KAK NPUUUHY 803HUKHOBEHUS] KOPHOPATNUBHVIX
KOHPUKMO8 6 akuyuoHepHvix obujecmeax. Omcymemeue 6 3aKoHodamenvcmee YKpauHol,
Poccuu, Mondosuv u cmpar EC eduro20 no0xooa K onpeoeneruio NOHAMULL «CAUSAHUA» U «10-
2TI0UAEHUS» SIBTIAEIMCS OOHUM U3 KAMHell NPemKHOBEHUs 8 2APMOHUSAUUU e8PONELICKOTE NPABo60Il
cucmembl. B pesynvmame uccnedo8anusi cOenam 8v1800 0 MOM, MO NPUHUHOT BO3HUKHOBEHUST
KOpnopamueHozo KOHGAUKMA s67siemcst Oeticmeust, HanpaseHHvie HA HeOpyiecneerHHoe
cusHue (noznowseHue) obuecmaa-yesi.

Kniouesvie cnosa: kopnopamusHolii KOHPAUKM, CAUSHUE, NOTIOUeHUE, AKLUOHEPHOe 00ue-
CMB0, MUHOPUMAPHDITL AKUUOHED, MANOPUMAPHDITL AKUUOHEP, KOPROPAMUBHOe Npaso, Kop-
nopamueHoe ynpassueHue.

EXTERNAL ACTIONS DIRECTED ON UNFAIR ACQUISITION OF CORPORATE RIGHT (CORPO-
RATE MERGERS AND ABSORPTIONS) AS A REASON OF CORPORATE CONFLICT ORIGIN
An attempt to examine the external actions directed on unfair acquisition of corporate right as a
reason of corporate conflicts origin in joint-stock companies is made in this article. The absence of
a unique approach in defining the terms «merger» and «acquisition» in the legislation of Ukraine,
Russia, Moldova and the EU countries is one of the stumbling blocks in the harmonization of the
European legal system. The result of the research was concluded that the reason of the corporate
conflict is an action directed on hostile merger (acquisition) of a company.

Key words: corporate conflict, merger, acquisition, joint-stock company, minority stockholder,
majoritary stockholder, corporate right, corporate governance.

Beenenne. Peoprannsanys 1 n3MeHeHMe KOHTPOJLS B aKI{MOHEPHBIX 00I[eCTBaX
(manee — AO) saBseTcs OGHUMY M3 Haubojiee CyleCTBEHHDIX MI3MEHEHUI, BIIUAIO-
IIMX Ha UMYIIeCTBEHHOE COCTOsAHME aKI[MOHepoB. OHAKO ysCHEHME UX IIPABOBOIA
CYIHOCTY U B Hallle BpeMsI BBI3bIBAET OIIpefje/ieHHbIe IIPOOIeMHbIE MOMEHTBI, 0CO-
6eHHO B KOHTEKCTe OCYIIeCTB/IEHNUS aKIIMOHEPAMU CYOBEKTUBHOTO KOPIIOPATUBHOTO
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npaBa'. 9To 00YC/IOB/IEHO COCTOAHMEM Pa3BUTHUA 3aKOHOJATENbCTBA, IIPABOBBIM

CO3HaHVMEM YHaCTHMKOB KOPIIOPAaTMBHbBIX OTHOUIIEHUN U Ppa3HbIMM IIOAXOOAMU OT-

AE€MTbHbBIX YIECHDIX K IOHVNMAaHNIO TOTO 6o APpyroro nmpaBoOBOTO ABJIE€HNA, YTO 110~

pOX/jaeT MHOTAA OMINOOUHbIE MHEHIS.

B nHOCTpaHHOI IUTEpaType He CYIIeCTBYeT pa3Me>KeBaHMsI IIOHATHI «CIIUSHIe»

U «IIOTTIOLIeHe»”. VI3BecTHas 1 00bIuHast abOpeBnarypa M&A (mergers&acquisition)

1

Hamu 060cHOBaHa U OAEPXKIBAETCS TEOPUS €AVHNYHOCTY CYOBEKTUBHOTO KOPIOPATHB-

HOTO IIpaBa C €r0 COCTABIANIMMYA — KOPIOPAaTUBHbIMM IpaBoMounaMu // FKopHoKyit

10. M. luBmnncTideckast OCHOBA peannsanny CyObeKTUBHOTO KOPIIOPATMBHOTO IIPaBa :

moHorp. / 10. M. JKopnoxyit. — X. : 3omora M, 1012. — C. 33-39.

3aKOHOZATENIbCTBO YKPaMHBI MHTEPIIPETUPYET CIIVAHNE KaK peOpraHI3aluio OPUANIECKIX

JINL, BO BpeMsi KOTOPOII IpaBa 1 0053aHHOCTY KaKZOTO U3 HUX NEPeXOfsAT K HOBOOO-

Pa3sOBaHHOMY IOPUANYECKOMY JIMI[y B COOTBETCTBUM C IIEPEJATOYHBIM aKToM (CT. 104-107

I'K YkpanHsl). B omndne ot 3aKkOHO#ATeNIbCTBAa YKPanHbl HOPMATUBHBIN MaCCUB APYIUX

CTpaH, yroTpe6isist 06IYI0 KATeTOPUIO «CIUSHIE, IPELYCMAaTPUBAET /iBe er0 (GOPMBI:

1) moryomeHne 1 Co3aHme HOBOI KoMnaHuu. 3akoHoxarensctBo KHP mop kateropmeit
«IIOTJIOLeHVe» TIOHMMAeT aHajIor YKpaMHCKOro mpucoeguHenus (ct. 182 3akoHa «O
KoMIaHuAX» // Ipaxxpanckoe sakoHogatenbctBo KHP. — M. : MexxyHapOgHblit IIeHTP
¢duHaHCOBO-3KOHOMMYECKOro passurust 1997. — C. 163.);

2) He BBIfje/ISIET OT/EILHO ABYX IIOHSTIIL, @ OLEPUPYET ABYMsI BUAMI OIIePALIT — «CIIVSTHIE
BCJIE[ICTBUE IPUOOPETEHNA» U «CIIMAHNUE BCIEACTBIE 00pa3oBaHMsA HOBOTO O0IeCTBa»
/] Tperbsa IupextnBa EC Ne 78/855 ot 9 okTsa6ps 1978 rofa 0 CIMAHMIO MyOINYHBIX
aKIMOHEPHBIX KOMIIAHMII C OTpaHNYEHHOI 0TBeTCTBeHHOCTbIO // Iupexktusu €EC cTo-
COBHO KOPHOpAaTUBHOro ynpapainaga. — K., 1998. — C. 26-38.

B ropupmyeckoil mUTepaType TakKKe OTCYTCTBYeT eUHCTBO MHEHNII B TOJTKOBAaHMM KaTe-

ropun «civstHue». Tax V. T. Tapacos, ToBOpst 0 CIMSHUM, OLEPUPOBAJ Karteropuei «dy-

3MIOHMPOBAHNUE» I IIOHMMAJI IO, HUM YaCTMYHYIO MUKBypanyioo. OH Taxke BBIEISII OBa

BIJIa CAVISTHMIL: IIPOLECC, II0 KOTOPOMY OffHa KOMIIAHV IIOIVIOIAEeTCs APYroil (aHaaor

COBPEMEHHOTO IPUCOENUHEHNs), U MPOLeCC, KOTfa B KOMIIAHUY [IEPEXOAST B TPETHIO

(aHasor coBpeMeHHOro CusiHusA). IIpy 9TOM y4eHBIil ONpefenyI ABe Pa3sHOBUHOCTH I10-

CJIeHETO BUJA, a MMEHHO: CUTYaINIo, KOTIa HeVICTBUTENIbHO CO3/IaeTCsl HOBAas KOMIIAHMUSA

Ha HOBBIX OCHOBAX, U CUTYAIMIO, IPY KOTOPOIT 06e KoMIaHuu (PaKTUIeCK OCTAITCS B

CBOEII OCHOBE HEM3MEHHBIMI, HO U3MEHsIeTCsI TOTIbKO MX (pupMa U CIMBaeTcsi yupasjeHue //

Tapacos 1. T. YueHne 06 akuMoHepHbIX KoMIaHuAx. — M. : CratyT, 2000. — C. 583. Ilop

cstHueM, cuntaeT A. A. BeraeBa, HeOOXOMMO IIOHUMATb YCTAHOB/IEHNE KOHTPOJIS HAJ

AKTUBaMI, IMYIIECTBOM KOMIIAHNY IIyTeM 0ObeANHeHNs I0PUANYeCKIX JIUL], IpUoOpeTeHne

KOHTPOJIBHOTO TTaKeTa aKLMii, Josneil oopuandeckoro nuua // beraesa A. A. Kopnoparus-

Hble CIMSHUS U TIOITIOLIEHNS : IPOO/IEeMBI I TI€PCIEKTUBbI IPABOBOrO PEryInpoBaHus /

A. A. Beraesa ; otB. pex. H. V1. Muxaiinos ; Poccuiickas akap. Hayk, VIH-T rocymapcTsa u

npasa. — M. : Viudorponuk Meana, 2010. — C. 2.

EBporerickoe 3aKOHOAATEIbCTBO OIPefie/isieT MOIIOleHNe KaK MpuobpeTeHne Bcex mmbo

YacTH LeHHBIX Oymar KoMmaHun (B JOOPOBOIBHOM WM 00s3aTeIbHOM IOPSZIKE), YTO

UMeeT Lie/IbI0 MTOTy4eHre KOHTPOsIsA Haf atoit kommanueil (Tpuuaguaras Jupextusa EC)

/I Directive 2004/25/EC of the European Parliament and the Council of 21 April 2004 on

takeover bids // Official Journal of the European Union. — 2004. — L142/12. B Bemuko-

O6puUTaHUM IOIVIOLeHNe IPUSHACTCA OfHUM U3 CIIOCOO0B BEPTUKAIBHOIO OODbeANHEeHNUs
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HepeBOANTCA KaK «CMAHNA U HorommeHnA». [Ipu sToMm mop TepMuHOM «mergers»
HOHMMAeTCs NOIVIOLeHNe IIyTeM NPUOOpeTeHNs LIeHHbIX 6yMar 1mubo OCHOBHOTO
KaIluTaja; CIMsAHMe; 00belyHer e KoMmanuit. Ilox monarueM «acquisition» — npmu-
obpeTeHue, 3aBajieHile, OITION[eHe KOMITAHNL.

[Tpunsarue 3akoHa YkpanHbl «O0 aKIMOHEPHBIX 00LIecTBaX» He PEIINIO BCexX
HACYILIHBIX BOIIPOCOB, CBA3aHHBIX C KOPIIOPATUBHBIMU CTTMAHUAMMY U TOTTIOIIEHNU -
MU, IIOCKOJIBKY ITlepepaciipefiefieHne KOPIOPaTUBHOI COOCTBEHHOCTU B YKpauHe
ellle He IIPMOOpPEIO IPaBOBBIX YepT, 00eCIeunBaOLUX TOPSAOK OCYIIeCTBICHNU S
CYO'BEKTVBHOIO KOPIIOPATMBHOTO IIpaBa. ITO U 00yClIaBauBaeT HapylIeHNe Ta-
KOTO IpaBa Yepe3 BHELIHNE [elCTBIUsI, HAIPAB/IeHHbIe Ha HETOOPOCOBECTHOE €ro
npuobpeteHne mMyTeM IpPYMeHEHNs MeXaHM3MOB KOPHOPATUBHOTO CIMSAHUA U
noryomenna. Kak ciefcreue Takue [eiicTBUA BbI3BIBAIOT HETATUBHYIO peaKIMIO
CO CTOPOHBI YYaCTHMKOB KOPIIOPAaTMBHBIX OTHOLIEHMI, YbM IIpaBa HapyIIeHbl, U
obycnaBnyuBaeT BOSHUKHOBEHME KOPIIOPaTUBHOrO KOHGMUKTA. B cBA3K € 9TUM B
Hallle BpeMsi BO3HIK/Ia HeOOXOAMMOCTD [IepeCMOTPa CYLIeCTBYIOIIero 6a30Boro 3a-
KOHOJIaTe/IbCTBA ¥ MaTePUAIbHOV OCHOBBI OCYLECTB/IEHN A YKAa3aHHbIX IIPOLIECCOB
C L|eJIbI0 YCTAHOBJICHMS aCIEeKTOB HapyLIeHUs CYO'bEKTVBHOIO KOPIIOPATVBHOIO
IpaBa aKLMOHEPOB C UCIOTb30BAHNEM MEXaHU3MOB CIMAHUI U MOTTIOLEHNIT KaK
OPUYMHBI BOSHUKHOBEHWS KOPIIOPATMBHOTO KOHMDIMKTA.

6u3Heca IIyTeM IProOpeTeHNs OGHOI KOMITAHMell KOHTPOIBHOTO [TaKeTa aKIuit Apyroii //
Kubenxo E. P. Kopnoparusnoe mpaBo Benuko6pnrannn. 3akoHoparensctBo. [IpeneneHTst.
KommenTtapun. — K., 2003. — C. 268. AMeprKaHCKOe 3aKOHOJATEIbCTBO TPAKTYET MOITIO-
I[eHNe KaK nprobpeTeHre KOHTPOIBHOTO MaKeTa akuuii obmecrsa. [Ipu aTom moroire-
HII€e SIB/IIETCSI OFHMM 13 CIIOCOOO0B Iepexofa KOHTPO/I Haf 001ecTBOM. [ByMst Apyrumu
AB/AeTCs 60pb0a 3a JOBEPEHHOCTH U JOOPOBOJIbHAA IPOJAXKa aKI[UIT KOHTPONTUPYIOLINMIA
axunonepamu // Hamilton R. Corporation Finance. Cases and materials. — St. Paul, 2001.
— P. 711. 3akoHOAATENbCTBO YKPaMHbI KATETOPUU «IIOITIOIEHME» HE CONEPIKUT.

TepMMH «IIOITIOIEHNEe» JOCTATOYHO PACIpOCTPaHEH B HAy4HOII nuTeparype. OXHAKO OH
TaKOKe BBI3bIBAaeT Pa3HOUTEHISI Cpefiyt yaeHbIX. CerofHs CyILIeCTBYeT TpU IIOXOMA K OIIpefie-
JICHVIO «IIOTJIOLIeHNA». [IepBhlil COCTOUT B TOM, YTO IIOITIOIIEHNME VCCIEAYeTCs KaK OffH
U3 CHOCOOOB peopraHM3aIuy PUAMIECKOro NI, Hanbosee OMM3KMIl K CVSTHUIO MIN
npucoeguuennto // Kamamunkos I CIusiHys 1 IOITIONMIEHNsT aKIIMOHEPHBIX O0OIIeCTB 10
npaBy EC u Poccun : mponenypusle Bonpocs! / I. Kamamnunkos, T. Hlapunos // Cinanns
u normotgerns. — 2005. — Ne 2 (24). — C. 66. CTOpPOHHMKY BTOPOTO IIOAXO/a CBSI3bIBAIOT
IOIJIOLIEHNIE C YCTAHOB/IEHNEM KOHTPOJIst Haft obiectBoM // Viontes M. I. KoprioparnsHble
3axXBaTbl: CIMSHIS, MIOMIOM[eHNs, TpuHMei. — M., 2006. — C. 6-8; Ps6ora B. B. 3axucr
IIPaB aKL[iOHEPiB NPy 3MTTi Ta NOIIMHAHHI aKI[IOHEPHUX TOBAPUCTB B YKpaiHi : MOHOTD.
— K. : Bup. gim «Kueo-Mormnsauceka akaf.», 2007. — C. 76, 77, 80. Tperbs xe rpymmna
Y4EHBIX U3y4aeT MOIVIOLIeHNe KaK 00beiHeHNe ABYX YKa3aHHbIX KoHLemnii // Samoylenko
V. Mergers & Acquisitions in Ukraine // The Ukrainian Journal of Business Law. — 2006. —
September. — P. 14. Cunuraem, 4TO B IIPaBOBOM IIOHMMaHUM ObIIO ObI HIPABUIBHO BMECTO
KaTeropmm «Ior1o0meHmne» yHOTpe6}IHTb TIOHATHUE «CTIMAHNE» U «IIPUCOEANHEHNIEY, IIOCKOIbKY
OHI UCIOJIB3YIOTCA /151 0003HaYeHNs POPMBI OFHOTO IIPOIiecca — KOHIIEHTPALMI IPOn3-
BOJACTBAa IYTEM €r0 MHTETpallL.
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MeTopp! 1 MCIIOTb30BaHHbIe MaTepyuanbl. C IOMOIIBI METOA KOHKPETU3AL UMY,
T. €. YBA3KM TOTO VUIM VIHOTO SIBJICHUS C KOHKPETHBIMY YCIIOBUSMM OOCTaHOBKH,
YCTaQHOBJIEHO, YTO JPY’KeCTBEHHBIE CTVMSIHNA (IOIIOIIeHNs) He SIB/IAI0TCS IPUYNHON
KOPIIOPaTHBHBIX KOHPIUKTOB. B TO >ke BpeMs Helpy>KeCTBEHHbIE OITIOIEHST TODKHBI
IPU3HABATbCS HEIIOCPEICTBEHHON! IIPUYMHON BO3HUKHOBEHIS KOHIMKTHBIX CUTYALIVit
B KOPIIOPAaTMBHBIX OpraHnsanusax. [Ipumenenns MeTofja aHanusa, T. €. pac4IeHeHNs
1Ie/IOTO Ha OTJE/NbHbIE 3/IEMEHTBI C PACCMOTPEHMEM KaXK/JOTO U3 HUX B OT/IE/IbHOCTH,
IIO3BOJIM/IO HAM YCTAaHOBUTD, YTO [€VICTBY:A HallpaB/IEHHbIE HAa HEIPY>KECTBEHHBIE I10-
[JIOLLeHYST SIBISTIOTCST OTHOM U3 IIPUYMH BO3HUKHOBEHVSI KOPIIOPATHBHOTO KOH(MINKTA,
a He VX Pa3sHOBU/IHOCTBIO KaK CYMTAIOT HEKOTOPBIE VICCIIE0BATENIN.

ITenbro craTby ABNAETCA M3y4YeHUE BOIPOCOB CBA3AHHBIX C IIPABOBOII pe-
[JIaMeHTaluell CIMSAHUIT M TTOT/IONeHNIT aKI[MOHEPHBIX 00IIeCTB U MeXaHU3Ma UX
IpMMeHeHN s KaK IPUYMHbBI BOSHUKHOBEHMsI KOPIIOPAaTUBHOTO KOHQIIMKTA.

snoxxenne ocHOBHOTrO MaTepmana. VccnenoBanue MOHATUN «CIVAHUE» U «IIO-
I7IOLEHNMEY TTO3BOJAET U3YyYaTh MX B HECKO/IDKMX 3HAYE€HMAX. BO-TIepBbIX, CIMAHNE U
TIOITIOLEHNME — 3TO OIPE/IENIEHHDIN BUL CIEIOK, CBA3AHHDIX C IIEpefladeii KOpIopaTyB-
HOTO KOHTPOJIsL. BO-BTOPBIX, B Y3KOM (I0pUIM4IeCKOM) 3HAYCHNUN C/IVSTHYE 1 IIOIIOLIe-
HJI€ pacCCMaTPUBAIOTCA B KOHTEKCTE PeOpraHu3aly I0pUANYECKOro mmua. B-rperpux,
B LIMPOKOM (9KOHOMMYECKOM) IOHMMAHUM TaKye IMPOLeCChl M3YYaloTCsI KaK CIocob
YCTaHOBJIEHNS KOHTPOJIA HaJ OOIeCTBOM M €ro aKTMBaMU, COBEPILIAEMbIil Pa3HbIMU
crioco6amu, B T. 4. ITyTeM 00beHeHNs KOMITAHUIT, BXOK/IEHNEM B MIX CTPYKTYPY, IpH-
obpeTeHNe KOMIIAHUY, U3MEHEHNE B CTPYKTYpe COOCTBEHHOCTM KOMIIAHUM U T. I.%

XoTsA BCTpevyaloTcsA Cy4ay, KOIfla aBTOPbl COBCEM BHOCAT IIOJIHYIO IyTaHULY
B KaTerOpMaJIbHbIN allapat, CMellnBas ¥ 00beJUHsAS UCCIefjyeMble KaTeropun
Mexpy coboit. Tak E. A. J[lyboBuiikas mpejjiaraeT pasrpaHN4MBaTh MOHATHS «IOPU-
RMYeCKOro» U «(paKTIueckoro» causaHuA’. JOpuandeckyuMy IpefIoKeH0 CYUTaTh
IpeNyCMOTpeHHbIe 3aKOHOMATENbCTBOM CIIOCOOBI PeOpraHM3aluy — CAUsAHUE U
npucoenHenne, a GaKTUIECKUMIU — IOI/IOIeHMe, T. €. 00befHEeHIe AaKTUBOB
00111eCTB, B pe3y/IbTaTe KOTOPOrO 9KOHOMUYECK) OHM CTAIOT eAMHBIM LIeJIBIM, HO
IOPUINYECKN OCTAIOTCSI CAMOCTOATE/IBHBIMU CYObeKTaMIL.

[IpuMepsl nepBBIX CIMAHUI U HOITIOLEHNII 3a TpaHuUIell HAIJIAJHO CBUJe-
TEJIBCTBYIOT O TOM, YTO OHM BIIOTTHE PeaJbHO MOTYT ObITh CPEACTBOM YCTPaHEHMS
AKLMOHEPOB N0 CYLeCTBEHHOTO HAPYILEHNsSI UX CYOBEKTUBHOTO KOPIIOPATUBHO-
ro mpaBa. B cBA3M ¢ 9TUM IIPOLeCChl CIMAHUI 1 MOIIOLIEHNIT 32 TPaHNUIeil ObIIN
OTrpaHMYEHbI PETYIMPOBAHMEM, OCYLECTBIAEMbIM 110 HECKONbKIM HallpaBIEeHUAM,
OIHMM U3 KOTOPBIX SIB/ISIETCS VX 3aKOHOJATEbHOE PeryaupoBaHue’.

4 DBeraesa A. A. KoprioparuBHble CIVSHVS U IOI/IOLIEHN : IPOO/IEMBI 11 IIEPCIIEKTHBbI IIPABOBOIO
perynupoBanus / A. A. Beraesa ; oTB. pen. H. V. Muxaitnos ; Poccuiickas akag. Hayk, VIH-T
rocypmapcrsa u npasa. — M. : VIHpoTpormk Menna, 2010. — C. 11.

5 Jly6osuukas E. A. EBpomneiickoe KopriopatusHoe mpaso : CBo6oza epeMeltieHusi KOMITAHNI
B EBporeiickom coobuiectse. — M. : Bonrepc Knysep, 2004. — C. 128.

6 [anempsiH A. A. Kopropanus u koprnoparusable KOHQMUKTeL / A. A. JlaHenbsH. — M. :
Kamepon, 2007. — C. 115.
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B YkpauHe 04eBMIAHBIM €CTb HECOOTBETCTBIE MEXY 3aKOHOAATENBHO 0opM-
nexnubiMu B ['K YkpanHbl BufiaMu peopraHusanuy 1 9KOHOMIYECKMMI IIpolLjecca-
M, 32/I0)KEHHBIMY B KaTeTOPMAX «CIVAHME» U «IIOITIoNeHNe». [Ipy aToM moHsATue
«CTIUsHUE» B IIOHUMaHNN CT. 83 3akoHa YkpanHbl «O0 aKIIMOHEPHBIX OOLIeCTBAX»
— 9TO He TO Xe caMoe, YTO Iofpa3yMeBaeT ero Tonkosanye crpal EC, a «mormo-
eHne» — TeM 60/lee OT/IMYAETCS OT «IIPUCOEMHEHSI», 3aKPEIIEHHOrO B CT. 84
YKa3aHHOTO YKPaMHCKOro 3akoHa’. Peopranmsariys siBlseTCs CIoco60M mpekpa-
meHusA obuecTBa. Bo BpeMs HOIIOM[eHNs e TaKoe JINIIO MOXeT ocTaTbcs. bomee
TOTrO, yKa3aHHbIe (OPMBI peOpraHM3aALNU He OTPAXKAIOT BCETO MHOT00OPa3si 9KO-
HOMIYeCKUX (GOPM pecTPYKTypU3aL N,

Omnpenenenne peopraHusanuy Kak CI0)KHOTO I0PUMIECKOTO COCTaBa SBISETCS
B)XHBIM BO BpeMsI pellleHnst Borpoca 06 ee obkanoBannu. V6o peopranmsanus —
3TO COCTaB, COJEP KAIINII HECKOIbKO JEVICTBUIA, a>Ke IIPU YCTIOBUM MIX Pa3HOTO I0pM-
IMYeCcKOro 3HadeHys1. Bo Bpems ocliapyBaHus peopraHusaluy MOTYT IPU3HABATHCS
HeJe/ICTBUTE/IbHBIMY VICK/TIOYNTENBHO OT/ie/bHbIe IOPUINIeCK) 3HAUMMbIe JeVICTBIS,
BXOJIAIII[YIE B €e COCTAB, HO He caMa peopranusanys B menoM. OcrapubaHue xe Heii-
CTBUIL, HE MMEIOIINX CAMOCTOSITEIBHOIO IOPU/NIECKOTo (TPpaXKIaHCKO-IIPaBOBOTO)
3HAYEHNs, ¥ BOBCE HEBO3MOXKHO; €CTIM TAKOBBbIE OBUIN COBEPIIEHBI HeHaIeXKAlIM
obpasoM nmb0 ke He OBIIN COBEpPIIEHBI BOBCE, €CTh OCHOBaHIE PAaCcCyXgaTh 00
OTCYTCTBUY TaKUX JICVICTBUIL U, CTIelOBATE/IBHO, O TOM, YTO (paKTUIECKIil «peopra-
HYI3AIMOHHBII» COCTaB OCTAJICS He3aBepLICHHBIM®.

I Toro 4To6bI ImpenATcTBOBaTh peopranusanyy AO, He0OXOAVIMO BIafieTh
[IAKeTOM aKIWil, YTO 0becIednBaeT % 4acTb rOI0COB Ha 001IeM COOpaHUM aKLIMO-
HEpOB, Ha KOTOPOM OOCY>K/IaeTCs COOTBETCTBYIOLINIT BOpoc. OCTaB/IsAs B CTOPO-
He Ipo06JIieMy O Lie/1eco0OpasHOCTI TAaKOroO IOfXOMa, HeOOXOAVIMO YKasaTb, 4TO Ha
IPaKTUKe COOTBETCTBYIOLINE HOPMBI SIB/IAIOTCS 3HAUMUTENBbHBIMY [aPaHTISIMU CO-
OMIofleHIST MHTEPECOB aKIMOHEPOB, MPeIITCTBYIomuX peopranusannn AO. Taxxe
IUIA 3aILUTBI [IPaBa aKIMIOHEPOB 3aKOHOATE/IbCTBO YCTAHAB/IMBAET CUCTEMY IIPABILI,
obecreunBaOLIMX IPAaBOMOYNE aKIIMOHEPOB Ha JOCTYI K MHGOPMALNU O peopra-
Hy3aMy 00IeCTBa, a TAKXKe UX IIPaBo TpeboBaTh y 001eCTBa BBIKYIA YacTy 1160
Iake BCeX IMPUHAIEKALINX UM aKIIMIL.

Taxoe mpaBuIo 06YCIOB/IEHO TeM, YTO PeOpraHM3alsl B 3SHAYUTEIbHON CTEIIeHN
B/IMsIET HAa CTPYKTYPHOE U (PUHAHCOBOE COCTOSIHIIE PeOpraHN3yeMoro obuiectsa u
MO>KeT IIOBJIeYb CYILeCTBeHHOE M3MeHeHe CYObeKTHBHOIO KOPIIOPATUBHOIO IIpaBa
aKIMoHepa 100 Jake ero NmpekpaleHue. B pesynbraTe 9TOro akIjuoHep MOXKET
HOTEPATb MHTEpPeC K Y4acTUIO B OOIleCcTBe-IpeALIeCTBEHHMKE (eC/I OHO OCTaeT-
Cs1 IIOCJIe peopraHM3alyy); YCIOBMS JKe peopraHMs3al i, pefycMaTpuBalolye
IpeKpalljeHre KOpIopanuu-npesuecTBeHHNKa, MOTYT OKa3aThCsl TAKMMU, YTO He

7  AHanorm4HbIe HOPMbI cofiepXxnT 3akoH Pecrrybmkn Monposa «O6 akIjOHepHBIX 001IecTBax»
(r. 19), 3axon Poccmiickoit @epeparym «O6 akimoHepHbIx obmectBax» (cT. 15-17).

8 KopnopaTusHoe IpaBo: AKTyasIbHble IPO06/IeMbl TeOPMN U IPAKTHKY / TIOf,. o6, pex. B. A.
benmosa. — M. : IOpaitt, 2009. — C. 484-485.
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BBI3BIBAIOT MHTEPEC aKI[MIOHEPOB K HOBBIM OpraHu3alnusaM-rpaBonpeeMunkam. [lo-
CKOJIBKY pellleH)e O peOpraHM3aluy IIPUHUMAeTCs aOCOMIOTHBIM OONBIIMHCTBOM
TOJI0COB, TO 0OOCHOBAHHOI SIBSAETCS HOPMa O BBIKYIIE aKIMIl 110 MX PBIHOYHOI
CTOMMOCTH IO TPeOOBAHNIO AKIIMIOHEPOB.

Kpome peopraHusanyiOHHBIX IIPOLIEAYP 3aKOHOJATEIbCTBO IO3BOJISIET BBIJICIUTD
U [LpyT¥e CIOCOObI CTVSHMIL U MOTJIOIEeHNI 00IecTB, a MMEHHO: 1) cosfaHue Ha
OCHOBe I0PUANYECKOTO JIMI[A FOYePHETo MM 3aBUCUMOTO 00111eCTBa; 2) 00 befuHe-
Hle I0OpUANYIeCKNX 1ul B GopMe accoLualyii U IPyTruX OpraHM3alIOHHBIX GOpM;
3) npuobpereHye OgZHUM OOIECTBOM aKTHBOB IPYroro ooOuiecTsa; 4) MOKyIKa
akuuit obmecTsa (MOKyNKa aKIMil ¢ OI/IATON B JeHeXXHO! opme nubo omnara
aKIWIt C OIIATOV AKUMSAMM WK APYTUMU LIeHHBIMM OyMaramu).

Kakoe-nmu6o cnusuume unu mornomienne AO, kak B YKpauHe, Tak I 3a ee mpe-
[enaMy, HEBO3MOXKHO 6e3 psifia CII0CO00B, C MOMOIIBI0 KOTOPBIX M HOCTUTAETCS
yCTaHOBJIEHHasI 1enb. Kak CBUIeTe/IbCTBYeT KOPIIOPATUBHAS IPAKTUKA, CYLIeCTBYET
HEMAJIo CIIOCOOO0B, IPUMEHSIEMbIX IOPUANYECKUMY ¥ GUINIECKUMIU TUIIAMU 15T
cnuanHua unn nornoienusa AQO. VIX aHanus npegocTaBiiseT BO3SMOXHOCTb IIPO-
BefleHM s KaccuyKaluy o IBYM KPUTEPUAM:

— II0 HEeIIOCPEACTBEHHOMY OOBEKTY, Ha KOTOPBIil HAIIPaB/IeHbI JeiCTBYS 110-
rmoTutens’: 1) ycTaHOB/IeH)e KOHTPOJIS HaJ MeHeKMEHTOM 100 MHI[OM,
MPeICTaB/IAIONMM MHTepeChl COOCTBEHHIKA KPYITHOTO TIaKeTa aKIuift; 2) pu-
obpeTeHre KOHTPOMBHOTO MAKeTa aKI[Mif; 3) 6AHKPOTCTBO KOMITAHUM C
HOC/IeAYIOUIM IIPUOOpeTeHNeM ee aKTUBOB; 4) YCTaHOB/IEHME KOHTPOJIS
Haj| aKTUBaAMU;

— IIO0 NIPaBOMEPHOCTY [JelCTBUIT U IPUEMOB, NPUMEHsIeMbIX PU3NYECKUMU
U OpUANYeCKUMM IunaMn'’, Ha: CIIoCOObI IPY>KeCTBEHHOTO MOIIONICHS;
CIIOCOOBI HePY>KeCTBEHHOTO IIOIIOLIeHMs M IPOTUBOIIPaBHBIE CIIOCOOBI
nornoiedns AO.

VIMeHHO Ipy>KeCTBEHHOE U HeIpy>KeCTBEHHOe CMsAHNe (IIOIIoLIeHNe) TIpef-
CTaB/IAIT c0607 0COOBIT MHTEpeC. ITO BHISBAHO MEXaHM3MaMM OCYIIeCTBICHN S
COOTBETCTBYIOIMX JeiicTBUIL. Tak, BO BpeMs IPY>KeCTBEHHOTO CAMAHMS (IIOI/I0-
IIeHNs1) PYKOBOSIMIT COCTAB M aKIMOHEPHI OOLIeCTB MOAAEP)KMBAIOT COOTBET-
CTBYIOLME HeVCTBUA (CHEIKM) pe3yIbTaTOM 4Yero sABIAETCA ylIydlleHre sddek-
TUBHOCTY KOPIIOPAaTVBHOTIO yIIpaBjIeHusA. Bo BpeMs Hefipy>XeCTBEHHOTO CIIMAHMS

9 Kpasuyk B. M. Kopnoparusze npaso. HayKkoBo-IIpaKTMYHMIT KOMEHTAp 3aKOHO/IaBCTBA Ta
cynosoi npaktuku. — K. : Ictuna, 2005. — C. 661; Ps6ora B. B. 3axuct npas axuioHepis
IIpM 3/IMTTI Ta MOITIMHAHHI aKLIOHEPHMX TOBAPUCTB B YKpaiHi : MoHorp. — K. : Bup. gim
«Kuneso-Mornnsacbka akap.», 2007. — C. 83-84;

10 Bouaposa O. Cioco6u nornmiHaHH: akijionepHux Topapucts / O. boyaposa // Ilignpuemuniirao,
rocrnopapcTBo i mpaBo. — 2009. — Ne 10. — C. 150; Psa6ota B. B. 3axucT npas akuioHepis
IIpM 3/IMTTI Ta MOITIMHAHHI AaKLIOHEPHMX TOBAPUCTB B YKpaiHi : MoHorp. — K. : Bup. xim
«KneBo-Mornnsacbka akaz.», 2007. — C. 94.
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(normomenus)", y pyKoBogsiero cocrasa 1mbo y akIIMOHEpOB 001ecTBa BOSHUKA-
I0T AHTATOHUCTUYECKNE TIO3UIINI OTHOCUTENBHO OYAYIIieit CAe/IKM Ha OCHOBAHNUM
HOTEPU CYLIECTBYIOIIE Y HUX BO3MOXXHOCTY BIVSTH Ha YIIPaB/IeHME 001eCTBOM,
7160 BO3MOXXHOCTU yMEHbIIEHN A TMKBUIHOCTI aKII1it 00IIecTBa 1 MX PHIHOYHOI!
CTOMMOCTMN. HOSTOMY Hef/J[CTBI/IH HaHpaBHeHHbIe Ha Hef.[py)KeCTBeHHOC CIInsAHNEe (HO-
TJIOIIeHE) ABAIOTCS OCHOBAHMEM BO3HUKHOBEHU S KOPIIOPATUBHOTO KOHMINKTA.
Takoe yTBepX/ieHIe OCHOBAHO HA TOM, YTO B pe3y/IbTaTe [JeVCTBUIL, OCYILeCT-
B/IsIEMbIX 0€3 COT/TAaCOBAHUS C aKIMOHEPaMU, 0COOEHHO MaKOPUTAPHBIM, MO0 C

11 Kareropusa «Hefgpy»XeCTBEHHOe IIOIVIOLeHNe» BOCIPUHMMAETCA B YKpauHe, Poccun un B

3allaJHBIX CTPaHaX [10-pasHOMY, O/1arofapsi 4eMy O4eHb 4acTO BO3HUKAIOT PasHOITACKUM
B ee TonkoBaHuu. A. JI. OCHHOBCKMIT yTBEpXK/A€T, YTO MPUCHOCAOMIBASA MHOCTPAHHYIO
TEPMIHOJIOTMIO K OTEYECTBEHHBIM PeaTnAM, MbI, KaK ITPABIU/IO, CINTAEM, YTO HACHTbCTBEH-
HBIVI 3aXBaT NPEfUPUATHA — 3TO IIOITIONIeHMe, IPIIeM HOT/IoNeHNe HeIPY>KeCTBeHHOe, a
npuobperenne KOHTpoysd Hag AO myTeM MUPHOI ITOKYIIKY KOHTPO/IBHOTO ITaKeTa aKI[yil
— 3TO, HABEPHOE, C/IVsIHME b0 Ke pyxKecTBeHHOe moroierne // Ocunosckmit A. 1.
Ha 6appukajax xoprnoparusHbix KoH(mukToB. Yacts I. Bce Ha npopaxy. — CII6. : M3g-Bo
IHK, 2006. — C. 23. Hamu aTa KaTeropus BOCIPUHMMAETCS KaK IPOTUBOIPaBHbIE THOO
HeyoOpOCOBeCTHDIE [IeIICTBYsA HalpaBlIeHHble Ha NprobpeTeHne (3aXBaT) KOHTPOJIA Haf
obmecrsoM. Ha 3amaje sta >ke KaTeropys B IIPeMMYILIECTBEHHOM OONBIIMHCTBE CTydYaeB
0003HayaeT 3aKOHHYIO U TOOPOCOBECTHYIO CKYIIKY MHBECTOPOM aKI[Wil, HAXO[ALMXCA B
cB0o6OOIHOM 060pOTe, B YCIOBUAX MIPOTUBOIEIICTBIA TAKUM JIEVICTBIAM CO CTOPOHBI IIpe-
XKJie BCErO MEHeIKMEHTa OOIecTBa, a MHOIAa — COOCTBEHHMKOB 3HAUMTE/NIbHBIX, HO He
KOHTPOJbHBIX ITAKeTOB aKIIif.
B ropuamdeckoit muTepatype OTMEYeHO, YTO Hepy’KeCTBEHHOe IOITIONeHNe ABAAeTCA
YCTaHOB/IEHUEM HaJ, KOMITaHMell ITOTHOTO KOHTPOJIA BOITPEKNM BOMM MeHeIKMeHTa Wi/ VN
cob6crBeHHNKoB // Vlonues M. I. KoprniopaTyBHble 3aXBaTbl: CIVAHNUS, IIOMIOIEHNA, TPUH-
Mmeiin. — M., 2006. — C. 10. YkasaHHas NO3MLMA NOMy4YMIa MOCIefyoliee PasBUTUE, B
CBA3M C 4eM BPak[eOHBIM IOI/IOLIEHNEM MOYXKHO Has3blBaTh MOJIydYeHME KOHTPOJIA Haf
00111eCTBOM, OCYIIeCTB/ICHHOE BHE BOJIM yYaCTHUKOB (aKIMOHepoB) o61iecTBa MO0 opraHa,
YTIOTHOMOYEHHOTO 3aKOHOM W/IV YCTABOM PEITaTh BOIMPOCHI O COT/IACKY Ha TIOIIONIeHIe, TIpU
YC/IOBUM, €C/TU OH A€IICTBOBAJI B MHTEPeCcax aKI[MOHePOB 1 061iecTBa B 1esoM // Psibora B.
B. 3axucr npas axuioHepis mpu 3AUTTI Ta NOINMHAHHI aKI[iOHEPHUX TOBAPUCTB B YKpaiHi
: moHorp. — K. : Bup. gim «KueBo-Morunsancpka akag.», 2007. — C. 97; IlanenbsaH A. A.
Kopnopaiys u koprnopatusable KOHGuKTEL / A. A. Janenpss. — M. : Kamepown, 2007. —
C. 60. Ilox Hempy>KecTBEHHBIM IIOITIOLIeHMEeM Iopuandeckux mui A. A. beraesa npeparaer
TIOHMMATbh COBEpIIeHME PA3TNYHBIX TPaXK/JAHCKO-IIPABOBLIX ¥ APYTUX IIPEAT PUHIMATETbCKIX
CI€JIOK ¥ IPOLIECCOB, OCYIECTB/IsIEMbIX IPOTUB BOIM AKIVOHEPOB (YYaCTHUKOB) 0OIre-
CTBa, PyKOBOZAIIMX OPTaHOB I0PUIMYECKOTO /IMIIA, HATIPABIeHHBIX Ha IepepacipefeneHe
KOPIIOPaTUBHOTO KOHTPOJIS B MOIVIOI[aeMOM 061iecTBe U (M/IK) IOTydeHe KOHTPOJIS Haj
aKTMBaMI, OCHOBHBIMM CpeICTBaMI IIOITIOIAaeMOro opuadeckoro nuna // beraesa A. A.
KopnopaTyBHble CIMAHMA 1 TOIIOLIEHMA : IPOOIEMBI 1 NePCIEKTUBBI IPaBOBOIO PEry-
mupoBanuA / A. A. beraesa ; oTs. pen. H. V. Muxaiinos ; Poccuiickaa akap. Hayk, VIH-T
rocymapcTsa 1 npasa. — M. : MHdoTtponuk Megua, 2010. — C. 166. PakTideckn pednb
BeJIETCs, IIPY YCTIOBUM TAKOTO TONKOBAHIA, 00 OTCYTCTBMY BOJIEU3 bSAB/ICHNA IOIIOLIAEMOTO
NNIA, B OTHOIIEHUY Nepefiadyl KOHTPOJIA HaJl HYM ITIOTTIONIAIOIIeMY JIUITY.
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HapylLIeHUeM IIpOoLeflypbl (HEKOTOPBIX HECOITIACOBAHMIL C OpraHaMM YIIpaBJICHN )
MOT'YT OBITH HapyLIEHBI UX IIpaBa MO0 3aKOHHbIE NHTEPECHI.

TexHOMOrNM, IPUMEHsIeMble BO BPeMsI HEAPYKeCTBEHHOTO ITOTTIOLIEeH ST, MOTY T
MMeTD KaK SIBHO He3aKOHHBIII XapaKTep, TaK I CO3[aBaTh BUAVUMOCTD IPUMEHEHMN
3aKOHOJaTe/IbHBIX HOpM. K TakmuM croco6am, HellocpecTBEHHO, OTHOCAT:

1) ¢opmmpoBaHue napaieNbHBIX OPTAaHOB YIPaBIeHNs 1100 He3aKOHHOE IIPO-

BeZleHMe COOpaHNs aKIMOHEPOB 001eCTBA 1 IPUHSTIE PELIeHMI, CBA3aHHBIX
C 3aMeHOII TeHepaIbHOTO IMPeKTopa 11 HaO/II0jaTe/IbHOTO COBETa MOIVIONIae-
MOTO 00I1IeCTBA, IPUHSATIE PellieHNns 06 0foOpeHNI 3HAYNTENbHOI CHEKY 10
OTYY>KAEHNIO 00BEKTOB HEABVDKMMOCTY TNO0 LIeHHbIX OyMar, HaXOJsIIIXCs
Ha 6amaHce 0011[ecTBa; BHECEHNE I3MEHEHNUI B YUPeRUTENbHbIE TOKYMEHThI
TIOIION[aeMOoro o61ecTsa. Tax, I co3faHys apajyIeNIbHbIX OPTaHOB yIIPaB-
7eHus1 B 00II[eCTBe 3aXBAaTYMKI IIPOBOMST BHeoUepeHOe ob1ee cobpanue
aKIVIOHEPOB C TIOBECTKOM JHS, COmepyKallell, Kak IPaBuIo, BOIPOC 06 13-
OpaHMY HOBBIX OPTaHOB yIIpaBJIeHNs 00IeCTBAa — I'eHepaIbHOTO ANPEKTOpa
u (vm1) HabmoaTeIbHOro coBeta. TakoKe BO BpeMs M30paHyisi HOBBIX OPTaHOB
YIIpaByIeHys], 0COOEHHO FeHEePaIbHOTO IVIPEKTOPa, 3aXBaTUMKY JOIIOTHNUTEIBHO
HANpaB/IOT MUCbMa B GAHKY, HATIOTOBblE OPraHbl, OCHOBHBIM IapTHEpaM
00111eCTBa, OPraHOB PETUCTPALUY, B KOTOPBIX YBEJOM/IAIOT 00 M3MeHeHUN
TeHePaIbHOTO AMPEKTOPA, YTO, HECOMHEHHO, IPMBOAUT K AeCTabuIn3aum
HesATeNbHOCTH 00IIeCcTBa;

2) cosmaHue MmapajienbHBIX PEeCTPOB aKLIMOHEPOB ¥ OCYILIECTBICHNE MHBIX
MaHNITY/IALVI C HUM, HAaIIpYMep, KOIZja PEeTUCTpaTop (10 JOTOBOPEHHOCTH C
3aXBaT4MKOM) OCYIIECTB/IsIeT He3aKOHHOE CIIVICAHVE aKIWIA C JIVILIEBOTO cYeTa
COOCTBEHHNKA KOHTPOJIBHOTO ITaKeTa, OTKPBITOIO B peecTpe aKIMOHEPOB;

3) IpemsTCTBOBaHME aKIMIOHEPY OCYIIEeCTBUTh CYOBEKTUBHOE KOPIIOPATUBHOE
IpaBo, B T. 4. ¥ IPaBOMOYIE HA y4acTHe B YIpaBleHUN obmecTBoM. [y
IPEISATCTBOBAHMA aKLMOHEPY B OCYIIECTBICHUY IIPaBOMOYNA 110 TOIOCOBA-
HJIO Ha 001eM cOOpaHmy, Kak IpaBUIo, MCIOMb3YIOTCS 00eCIeunTeNbHbIe
Mepbl, IPefyCMOTPEHHBIE TPAKIAHCKIM U XO3SIIICTBEHHBIM 3aKOHOLATeNb-
crBoM. Hanbosee 4acTo MCHOIb3yeMbIM 00eCIIeunTe/IbHBIM CIIOCOO0M ISt
O/IOKMPOBKM OCYIECTB/ICHNS aKIVIOHEPOM TOMIOCOBAHNUA SIB/IACTCA 3aIpeT
€My TrO/I0COBAaTh OIpee/IeHHbIM KOMMYIEeCTBOM IPUHAJIEKAIINX eMY aKLui
II0 OTJE/IbHBIM BOIPOCaM HMOBeCTKM AHA. Kak mpaBuio, o6ecrednTebHbIN
CII0CO6 CONPOBOXK/IACTCS HAIO)KEHNEM apecTa Ha aKLUI C L[e/IbI0 HefoITyIlie-
HJIS1 BOSMO>KHOCTY aKIMOHEPY IlepefaTh aKUMM IPYroMy aKLMOHepy oo
TpeTbeMy NULLY;

4) yMeHbILIeHVe TOMN YIaCTHA aKIVOHepOB B ycTaBHOM Karyrtajie AO. CyIHOCTb
9TOTO CII0c00a COCTONUT B TOM, YTO aKIMOHepaMM IPUHMMAETCS pelleHye O
BBIITYCKe IIPMBIIETMPOBAHHBIX aKIyit. B coorBeTcTBMY ¢ 3aKOHOM YKpauHBI
«O6 axiyoHepHbIX obmiecTBax» AO MMeeT YCTaBHBIN KallUTal, pasfeeH-
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HBIII Ha OIpeJie/IeHHOe KOIMYECTBO aKIuii'>. AKIMOHep, IIPUHUMAONNIT
y4acTue B 001eM COOpaHuM, BlafieeT ONpeie/IeHHBIM KOMYeCTBOM I'OJIOCOB
[0 IPYHIUIIY «OffHA aKUVsi — ORMH TO/MoC». [IpuBUIeTMpOBaHHbIE aKIUN
0 00lIeMy IpaBUIy IPaBO TONOCA He IPEeJOCTAaBIIAIT, 32 UCKIIOUeHUEM
C/Ty4aeB IPeJyCMOTPEHHBIX 3aKOHOM. DTUM U MO/Tb3YIOTCSI BO BpeMs «pas-
MBIBAHMsI» TTAKETa aKIINIT;

5) He3aKOHHOe IpuoOpeTeHNe IMpaB Ha aKLuy oo1iecTsa. 151 nprodpeTeHs
[paB Ha aKLUMM 3aXBATYMKM IIOJEIBIBAIOT IePESaTOYHOE PACIOpPsDKEHEe
i anbcuduIMpyOT ZOroBOp, HA OCHOBAHMM KOTOPOTO aKIMOHEP Kak
OBbI OCYILECTBIII OTYY>KZIEHME aKIII B II0/Ib3y TPETbETO JINIia (3axBaT4mKa)
C MOCTIEAYIOLUM CIJICAaHMeM aKI[Uil CO CueTa aKIoHepa B PeecTpe;

6) ucronb3oBaHMe IpoLeaypsl 6ankporcTBa AQ;

7) IpeIATCTBOBaHUE ocyllecTBIeHMIo gearenpHocTy AO. YacTo obecneun-
Te/bHBIE CIIOCOOBI SBJISIIOTCS HEOTHEM/IEMBIM MHCTPYMEHTOM, VICIIONb3Ye-
MBIM 3aXBaTYMKaMIi BO BpeMsl KOPIIOPaTUBHOrO KoHGmuKTa. B mureparype’?
yKa3bIBaeTcsl, YTO 00eCIeInTeNnbHbIE MEPbl — 3TO, C OHOI CTOPOHDI, OYeHb
3¢ PeKTUBHDIT CIIOCOO 3alIUTHI IIpaB M MHTEPECOB CTOPOH, HO C APYroi
CTOPOHBI — 3TO ¥ BO3MOXKHOCTD 37I0YIIOTPeO/IeH s IIPOLIeCCYaIbHBIMY IIpa-
BaMU C IIe/IbI0 IPUYMHEHUsI CEPhE3HBIX 9KOHOMIMYECKUX YOBITKOB CBOMM
KOHTpPAareHTam;

8) MOAKYII reHepaIbHOTO AMPEKTOpa 00LIeCTBA MUHOPUTAPHBIM AKIIIOHEPOM
60 BHEIIHMM MHBECTOPOM C Lieliblo 3akmodenus ¢ AO chenok mo pac-
mpofake Hanbosee LEHHOTO UMYIECTBA, YCTYIIKe IIPaB, BbIgauye TapaHTMil
nT O;

9) cyme6HOe 0OXKa/IOBaHye PELIeHNIT, IeVICTBII OPTaHOB YIIpaB/IeH)s 00IIecTBa
C LIeJIbI0 BO3JIOXKEHMsI Pa3HBIX 3alpPeTOB. 3ajadya 3aXBaTuyyKa COCTOUT He B
TOM, YTOOBI PEIIUTD CIIOP IO CYL[ECTBY B OpraHax CygeOHO BAACTH, a s
TOTO ‘{TO6bI IIpYIMEHNUTD «HeO6XOIU/IMbIe» oI 3aXBaT4YMKa O6eCHe‘~H/ITeHbeIe
MepbL. Takumu IeiCTBUSIMU SIBIISIOTCS: O0XKa/IOBaHNe eVICTBII FTeHEePaTbHOTO
AMPEKTOpa, YTO MOXKET BbI3BATh HA/OXKEHNE apecTa Ha IIaKeT ero akiuil B
00111eCTBe; OCIapuBaHye KaKoil-mubo CeNKy, COBEPIIEHHO reHeparTbHbIM
IMPEKTOPOM, C TIOMOII[BI0 Yer0 MO>KHO HATOXXUTDb aPeCT Ha aKTUBbI 0011e-
CTBa, 6AHKOBCKJE CcYeTa U T. I.;

10)cospaHe HapsHKEHHOI, JeCTaOMIN3UPYIOLIelt CUTYaluK B 001eCTBe Cpefn
aKIIOHEPOB C paclpocTpaHeHneM nHpopmanun o 6ynyiieM 6aHKPOTCTBE
0011[eCTBa, 0 BO3MO>KHOM IIOIVIOLEHNI OOIeCTBA U T. . YKa3aHHbIE IeICTBIS
SIBJIIIOTCST HeOOXOMVIMBIMY JI/IsI BIMSIHVIS HA YMEHbLICHMEe CTOMMOCTY aKLi
0011eCTBA 11 OCYIECTBIEHNS UX CKYIIKN.

12 AnajormdHsie HOpMbI cofiepXXuT 3akoH Pecrry6mkn Monosa «O6 aKIjiOHepHBIX 001IIecTBax»
(ct. 2), 3axon Poccuiickoit @enepanynu «O6 akIMOHepHbIX 0b1iecTBax» (CT. 2).

13 Kyxapesa O. A. 3HageH1e oOecIednTeNIbHBIX Mep B 3amuTe rpas akiyoHepos / O. A. Kyxapesa
/I Bectrux Bomxckoro yu-Ta um. B.H. Tarumesa. Bom. 41. Tonbaru, 2004. — C. 73.
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Ha ocHOBaHMM yKa3aHHOTO BO3HMKAET BOIPOC OTHOCUTEBHO TaK HA3BaHOTO
BOJIEN3bABIEHNA TOTNIONIaeMOro nuna. Ilpu ycmoBum oTHeceHMs KOHKPETHOTO
MOTJIOIIEH NS K KJIAcCy JOOPOBOIBHOTO MM BPaKAeOHOTO OCTAeTCs [jBa OCHOB-
HBIX BOIIpOcCa: 1) KaKoil 13 OpraHOB OOIeCcTBa «JaeT COIacue» Ha IOIJIOLIEHIE;
U 2) KaKoJl OpraH pelIaeT, AEVICTBUTENIBHO JIM IIOIJIOLIeHYIe COCTOUTCS «BO O1aro
U II0 COTTIACUIO COOCTBEHHUKOB»'. JlefICTBUTEIBHO, IIPEAJIOXKEHNE O IOITOLeHUN
MOYXeT MMOCTYMMNTD: 1) TOIBKO PYKOBOACTBY 00II[eCTBa; 2) TOMBKO aKIMOHEPaM VTN
3) OZHOBPEMEHHO U MePBbIM, I BTOPBIM.

Y4uTbIBas MePBbIl BAPMAHT PasBUTHsI COOBITHUIL, Y PyKOBOACTBA BO3HUKAET
KOH(IMKT MHTEPECOB — C OJHOJ CTOPOHBI, MI3MEHEHMe KOHTPOIISI Hafl 001eCTBOM
MOYKeT HeTaTVBHO IOBIUATH Ha €ro IOCIefyIoliee TPYAOYCTPOIICTBO B 0O0IECTBeE,
C Apyroit — pyKOBOACTBO 0053aHO AEICTBOBATb B MHTepecax OOLIecTBa B LIeJIOM
U ero aK1MOHepoB. To ecTh pyKOBOACTBO IOJDKHO He Iepe>XXMBaTh 32 COXPAaHHOCTD
CBOMX PabouuX MeCT, @ BCECTOPOHHE PacCMOTPETh IIPeIOXKeHNe O IOTIOLIEHIY U
NIPeSOCTaBUTh aKL[JIOHEPaM IIPABO PellaTh BOIIPOC O COITIACUM MJIM HECOITIACUIL

B coorBetctBum co ct. 92 TK Ykpanusl, opupndeckoe muio npuobperaer
rpaXk/IaHCKJe IIpaBa 11 0053aHHOCTM Y OCYIeCTBIISIeT UX Yepe3 CBOY OpTaHbI, eii-
CTBYIOLIME B COOTBETCTBUY C YIPefUTENbHBIMM JOKYMEHTaMM 1 3aKOHOM". Opran
VIV JINLIO, KOTOPOE B COOTBETCTBUM C yYPEAUTENbHBIMY JOKYMEHTAMY U/IU 3aKOHOM
BBICTYIIAIOT OT MMEHY IOPUANYIECKOTO INLA, 0053aHbI JOOPOCOBECTHO U PAa3yMHO
JEeiCTBOBATh B €r0 MHTEpecaX M He IPeBbIIaTh CBOMX MonHomo4nii. IloaTomy
IIOJTHOMO4YM A OpraHoB ynpabnaeHns AO OKHBI OIpefensATbCA ero yCTaBoM. ITO
0603HayvaeT, 4TO, IPMHUMAs YCTaB WM U30Mpas KOHKPETHBIX JIMI| B COCTAB Opra-
HOB yIIpaBJIEHN:, aKI[MIOHEPDI 3apaHee COITAIIAITCA C PEHIEHUAMMY, IPUHATBIMA
TaKMMM TULAMU B PaMKaX X IIOTHOMOYMIA.

B coorBerctBun ¢ Ilepsoit Jupextusoit EC, gn1a TpeTbux nuL, IOTHOMOYNA
KOJIIETMAIbHOTO VICITOTTHUTENTBHOTO OpTraHa OTPaHMYMBAIOTCS HE YCTaBOM, a 00-
1[elf IPaBOCYObEKTHOCTDIO IOPUANIECKOTO I1Ila. To eCTb BONEeU3bSBICHNE UC-
HOIHATE/IBHOTO OpraHa IPUPaBHYUBAETCS K BOIEHU3BSABICHNUIO O0IECTBA B L[EJIOM.
YKa3aHHY10 KOHLIENIUIO CIEAYET BOCIIPUMHMMATD C IBYyM: OTOBOPKaMU: BO-IIEPBbIX,
TaKas «HeOTPaHMYE€HHOCTb» KOMIIETEHLIMY UCIIOJIHUTE/IbHOTO OpraHa, TeM He MeHee,
KacaeTcsl TONbKO BOIIPOCOB PYKOBOJACTBA TEKYIeil fesATe/IbHOCThI0 O0IecTBa, a
BO-BTOPBIX, KOMIIETEHIMA BCE )K€ SABNIAETCA OTPAHMYEHHON B CIIy4asXx, KOT/Ia BO-
7eu3bsABIeHME 001IeCTBa He MOXeT ObITh peann30BaHO MHade, YeM depe3 gpyrue
opraHsl ynpasjenns. Hanpumep, B 3aBIUCHMOCT OT CIIOCO0a IOITIOLIEHN I, BOIIPOC
0 11e71eco00pasHOCTH OO Helle/1ec00OPasHOCTH TIOIIOIEHISI MOYKET IIPUHAJ|IeKATh
K KOMIIETEHIIMY Pa3HbIX OPraHoB. Bopoc o IpMHATUYM NPefiIOKEHN A B OTHOLIEHUMN
HOTTIOLEHMsI B KTaCCUYECKOM MOHMMaHuK (IpnobpeTeHe KOHTPOTIBHOTO MaKeTa

14 Psb6ota B. B. 3axuct npas akijioHepiB Ipu 3/MTTi Ta IIOMIMHAHHI aKI[iOHEPHUX TOBAapUCTB
B YkpaiHi : Mmonorp. — K. : Bup. nim «Kueso-Morunsancbka akap.», 2007. — C. 95.

15 AHajorm4Hble HOPMBI cofiepXutT Ipaxxganckmit kopekc Pecniybmuku Mongosa (ct. 61),
IpaxxgaHckuit kopekc Poccuiickornt @epepannu (ct. 53).
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aKI[Mif) MOXKET PeIaThCs aKI[MOHepaMI Yepes3 BBICIINIT OpraH o61ecTBa (ec/u aknm
IOJ/DKHBI OBITH BBIKYIUICHBI II0 PELICHNIO O01ero cCoOpaHus 1 IepelpoaHbl IOII0-
TUTENIO) ¥ MHAVBU/YANTbHO (€C/IM MTOTJIOTUTENb IIPOBOAUT MIPOCTYIO CKYIIKY aKI{Mil
«Ha IIPOXOJHOII 3aBOfa»). B ciydae >xe, KOrjga akLuu y>ke eCTb B PacHOpsDKEHUN
o01iecTBa 1 VICIIOJTHUTENBHBIN OpPraH MMeeT PaBo UX peann3oBaTh, pasMelieHue
UX HOITIOTUTEIII0 OCYILECTBISeTCS 0e3 COImacksi aKIMOHEePOB.

ITpu moaroTOBKe HEAPY KeCTBeHHOro nornoeHns AO UCKyCCTBEHHOE CO3[jaHNe
KOPIIOPaTMBHOTO KOH(IMKTa pacCMaTpUBAETCs 3aMHTEPEeCOBAHHBIMY NUIIAMU KaK
OIMH U3 IIPVEMOB, IIPUMeHEeHe KOTOPOro I03BO/SET ecTabMIN3UpOBaTh poboTy
cyObeKkTa X03sJICTBOBAHMS, YTO UCIIONb3YyeTCs Jajiee JJIs ero mornouleHns'. B
cy4yae He[PY)KeCTBEHHOTO CIAMUAHMUs (IIOIIOLIEHNs) 0OBEKTOM BBICTyIIaeT MO3U-
TUBHbII KOPIIOPATUBHbII KOHTPOJIb, & IPEFMETOM — IOPUAMYeCcKOe 00befnHe e I
peopranusanus KOpIopanuu-uHUIuaTopa ¥ KOpInopanuu-1eny B popme camsHusA
WY IPUCOeIVHEH M.

ArpeccrBHas CKyIKa akiuii (Hefpy XKeCTBEHHOE TIOIJIOLIeHIe) — 9TO HPKo6-
peTeHMe y APYTUX aKIMOHEPOB KOHTPO/ILHOTO ITIaKeTa aKInit 6e3 BeloMa U COITIacus
MeHe[pKMeHTa ob1iectBa. [ocencTBUAMY TaKOTO TIOBEJIeHNM I CTAIOT 3HAYNTETbHbIE
U3MEHEHI B COCTaBe aKIVIOHEPOB, M3MEHEHMe YIIPaBIeHYeCKOro 610Ka KoMIIa-
Huu 1 nepeopMupoBaHme COCTaBa COBETa JUPEKTOPOB' (10 3aKOHORATENbCTBY
YKpanHbl — HabNTIOfATENBHOTO COBeTa). HeOmaronpusaTHbIMIM TOCTECTBUSIMM [T
aKIVOHEPOB, He JKeNMaIMX IIpofjaBaTh cBou akiuu B AO, ABISI0TCA ocabneHne
BIMSIHYA BO BpeMsi GOPMMUPOBAHMS OPTaHOB yIIPaBIeHN s, M3MEHEeHe TOTIUTUKI
BBIIJIATHI JUBUIEHTIOB 1 YMeHbIIeHNe JOXOOB IO aKI[MAM.

IIpouecc cnusanua (roryomeHns) MoOXKeT OCYLIECTB/IATHCA MHBECTOPOM JIMYHO,
HO Ha ITPAKTHMKe K 3TOI IIPOIefype MIPUBIEKAIOTCA CIIellVaTN3POBAHHbIe KOMITAHN -
O6pokepckie GUpMBbI, MMeIole HeOOXOAUMYIO THULIEH3NI0 Ha IpodeccuoHanbHOe
OCY1IleCTBJIeHNe IesTeIbHOCTH Ha PbIHKe IIeHHBbIX OyMar. B TakoM cinyvae MUHYCOM
[/151 p€a/IbHBIX aKIIMOHEPOB AB/IAETCA HEBO3MOKHOCTb CBOEBPEMEHHO IIOHATD, KTO
HeIOCPeICTBEHHO MHUIIMATOP IIpoljecca CKYIKN.

Hamnbornee >xecTknit croco6 Hefpy>KeCTBEHHOTO IIOIJIOLIEHUsI — 9TO IIps-
Mas aTaka KpefUTOpa Ha MOHpaBUBIIeecs eMy 0o0iiecTBo. B aTOM cnyvae opra-
HM3al s, HalleJIeHHas Ha 00ILecTBO, He MMesl C HUM NOTOBOPHBIX OTHOLIEHUI, HO
yMesl 3HAUUTEbHBIN OI0[KeT, aKTUBHO CKYIIaeT Joiaru obuectsa. ITocre Toro kaxk
opraHyusanus-arpeccop HabepeT JOCTATOYHO OONBLIYVIO 3aOKEHHOCTD, OHA IO-
IaeT UCK B XO3SCTBeHHBIN CyA. [To cyTu y obIiecTBa-ToOMKHIUKA OCTAETCS BCETO
OIVH Mecsll Ha TIOoTalleHue 3a/[0/DKEHHOCTH, IIOCKONBbKY B COOTBETCTBUM C Y. 2 CT.
12 3akoHa Ykpanssl «O BOCCTAHOBIEHUU II/IATEXKECIOCOOHOCTY TO/DKHMKA TNOO

16 Bouaposa O. Ciocobu normiHaHH: akifionepayx Tosapucts / O. boyaposa // Ilifnpuemunirso,
rocrnofapcTso i npaso. — 2009. — Ne 10. — C. 150.

17 Anppeepa A. P. IIpaBoBoe perynmupoBaHiie KOPIOPATUBHBIX KOHIMKTOB 110 3aKOHOHA-
TenbcTBY Poccuiickoit @enepaunn : Auc. ... KaHj. opuj. Hayk : 12.00.03 / A. P. Auypeesa.
— Poccuitckuii rocyapCcTBEHHBI TYMaHUTAPHBIA YHUBepcuTeT, M., 2011. — C. 99.
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IpM3HAHNUU ero 6aHKPOTOM» HOATOTOBUTEIbHOE 3aceflaHue Cyfa IPOBOSUTCA He
MO3/iHee YeTHIPHAZIIATOTO IHA CO THSA BbIHECEHNA ONpPeNe/IeHNs O IPUHATUMN 3a-
ABJIEHNA O BO30OYX/IeHMM Jlema 0 GAHKPOTCTBE, a NPV HATMYMM YBaXKUTETbHBIX
npu4KH (OCYIIeCTB/IeHNe YIIAThI IEHeXKHBIX 00513aTe/IbCTB KPEeJUTOPAM 1 fIp.) —
He IT03[JHee TPUALATOro JHA. Jlaske Ipy HaIMUMM [efICTBYIOIETO IPOU3BOJCTBA U
eV TOPCKOIT 3aJOJDKEHHOCTI B TAKOil KOPOTKMI CPOK MOTACUTD CYLIECTBYIONIYIO
3aJI0/DKEHHOCTb CMOXKeT He KaXKoe 0011ecTBo.

CrepyeT yKa3aTb, YTO B COOTBETCTBUM CO CT. 1 3akoHa YKpanHbl «O BOCCTaHOB-
JICHUM IIATeXeCIOCOOHOCTY JO/KHIUKA MO0 IPUSHAHNM er0 OAaHKPOTOM» JOJIXK-
HVIKOM IIPM3HAETCA I0PUANIECKOe N0, HeCIIOCOOHOE BBIIIOTHUTD Ha IIPOTSKEHNN
TpeX MecsAIeB CBOY JieHe)KHbIe 0053aTe/IbCTBA II0C/Ie HACTYIUICHN A YCTAHOB/IEHHOTO
CPOKa UX BBINIOTTHEHN s, IOATBEPXK/ICHHbIe CYyIeOHBIM pellleHIeM, KOTOpoe Habpaio
3aKOHHYIO CMITY, 1 ITIOCTAaHOBJIEHMEM 00 OTKPBITUN MCIIOTHUTETDBHOTO IIPOMU3BOJ-
cTBa. B TakoM ciIydae y arpecCBHO HACTPOEHHOTO IMOITIOTUTENSI BO3HUKAET BO3-
MO>KHOCTb, ITOC/Ie OTKPBITIS IIPOM3BOACTBA II0 Ie/Ty O 6aHKPOTCTBE, BHICTYIIUTD B
ponu caHaTopa, B pe3y/bTaTe Yero MMyIeCTBEHHbI KoMIiekc AO mepexofiuT B
ero ynpapjeHue. Takye JefiCTBMA MOTYT BbI3BaTh HETaTMBHYIO PEAKIINIO aKI[MO-
HepoB IOIIOIaeMOTro OOIeCTBa, YTO, KaK IPaBUJIO, IIPOAB/IAETCA B COBEPLICHNUN
IeliCTBMIT HaIlpaBJIeHHBIX Ha IPOTUBOMEIICTBME HeJpy>KeCTBEHHOMY IIOI/IOIeHUIO,
qTo 1 6yaeT OCHOBaHJEM BO3HMKHOBEHNA KOPIIOPATNBHOT'O KOH(b}II/IKTa.

BoiBoppl. OTHOIIEHN A, CYIeCTBYIOIME B IIPOIlecce APY>KeCTBEHHOTO CIMAHMS
U TIOTJIOIeH S, He AB/IAI0TCA KOPIIOPATVBHBIM KOH(IMKTOM, ITIOCKO/IBKY OCHOBAHBI
Ha B3alIMHOM BOJIEN3BABIIEHN CTOPOH. Heﬁ[CTBI/IH JK€ HallpaB/JI€HHbIE Ha HEAPYIKE-
CTBEHHOE C/IMsIHNE MO0 IIOITIOLIEHNE, COPSDKEHHBIE ¢ HApyLIeHNEeM CYObeKTUBHOIO
KOPIIOPATVMBHOTO ITPaBa aKI[MIOHEPOB, MIX 3aKOHHBIX HTEPECOB ¥ MTHTEPECOB OPIaHOB
ynpasneHusa AO, MOTYT BbI3BaTbh IPOTUBOZENCTBIE CO CTOPOHBI YKa3aHHBIX NI U
OBITH IIPUYNHON BO3HMKHOBEHNS KOPIIOPATUBHOTO KOH(IMKTA.

O6paaeM BHUMaHNe Ha HEKOTOPYIO HEIIOC/IEOBATe/IBHOCTb YYeHbIX' co-
BpPeMEHHOTO Ieprofa, KOTOpble BOIPEKY JIOTMKe IPUBOJAT TE3UC O TOM, YTO «He-
IpYy>KeCTBEeHHOE IIOTTIOIeHNe» SB/IAETCS TOMbKO PA3HOBMHOCTDHIO KOPIIOPATUBHbBIX
KOH@MKTOB. OImNnbKa B TAKOM YTBEP>KJEHUN COCTOUT B HEBO3MOXKHOCTY U3Y4eHN A
«He[Py>KeCTBEHHOT0 NOIOLIeHNA» KaK KOPIOPATUBHOIO KOH(MINKTA, IOCKOIbKY
COOTBETCTBYIOIIINE ,[Ief/'ICTBI/I}I MOTYT OBITD IIpM3HaHbl NCKIIOYUTE/TIPHO B Ka4€CTBE
IPUYMHBI BOSHUKHOBEHNA KOHPMMKTHOI cutyanym B AO.

18 Janenpsin A. A. Kopropauus u xoprnoparusable KOHQIuKTe! / A. A. JlaHenbsaH. — M. :
Kamepon, 2007. — C. 54.
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CRIMINOLOGICAL PORTRAIT OF WOMAN —
VICTIM OF DOMESTIC VIOLENCE

Oxana ROTARI, Doctor of Law, Associate Professor, ULIM

According to estimated statistics in Europe if one in five women is rampant in the family, then in
the US. every 15 seconds a woman is beaten.More than 60 million women have died as a result
of partner violence, 75% by following to be abused by him even after breaking the relationship.So
if 16% complained the episode of domestic violence to the police, 15% discussed with a medical
professional when only 9% have asked legal advice.By following question arises: what is domestic
violence?

Keywords: abuse, violence, family abuse, injury.

PORTRETUL CRIMINOLOGIC AL FEMEII-VICTIMA A VIOLENTEI DOMESTICE.

Conform datelor statistice estimate daca in Europa una din cinci femei este agresata in cadrul
familiei,atunci in SUA la fiecare 15 secunde o femeie este batuta.Mai mult ca atit, circa 60 milioane
de femei au decedat ca urmare a violentei partenerului,75% urmind a fi agresate de catre acesta
si dupa ruperea relatiei.Si daca 16% au reclamat epizodul de violenta domestica la politie,15%
au discutat cu un cadru medical atunci doar 9% au solicitat consultanta juridica.Prin urmare
apare intrebarea:ce reprezinta violenta domestica?

Cuvinte-cheie: maltratare, violenta, familie, abuz, prejudiciu.

“..Human rights must be part of global education and

human dignity ,and all physical or mental violence issues

against human person are a violation their rights.”
EUROPEAN PARLIAMENT, resolution from 11.06.1986

The concept of domestic violence first appeared in the 70’s of the last century
for defining violence and abuse of male to his partner, this type of domestic violence
involves various forms of aggression: physical, sexual, psychological, economic.

Roman Encyclopedic Dictionary defines violence as: “a vice of consent, which
involves Mental constraint exercised by the one person to lead it into making a
legal act”.

In the opinion of Stark and Flitcraft: «domestic violence represents an threat
or a challenge, spent in present or in the past, a physical injury in the relationship
between the social partners, regardless of their legal status or home.The physical
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or sexual attack may be accompanied intimidation or verbal abuse, destruction of
property belonging to the victim, isolation from friends, families and other potential
sources of support, threats made to the victim other significant persons, including
children, theft, control over money, personal belongings of the victim, food, displace-
ment, phone and other sources of care and protection”.

“Declaration on the Elimination of All Forms of Violence against Women”
adopted by the ONU in 1993 defines domestic violence as any act by which is
caused harm: physical, sexual, psychological or suffering to women, including
threats. Acts as privation of liberty, whether confinement occurs in public or
private space.

According to the United Nations Conference on Human Rights which was held
in Vienna in 1993, violence against women includes the following forms:

— physical, sexual and psychological produced in the family (beatings, violence
linked to various forms of exploitation, sexual abuse of women, marital rape,
female genital mutilation);

— physical and mental violence occurred in the community (rape, sexual abuse,
sexual harassment, intimidation at work, trafficking in women and forced
prostitution);

— physical, sexual and psychological committed or protected by state institu-
tions.

We can mention that violence against women include violation of women’s rights
in the context of human rights in situations of armed conflict (especially war crimes),
rape, sexual slavery and coercion to remain pregnant and give birth to children, and
constraint forced abortion, forced constraint of contraceptive use, child killing of
woman sex and prenatal sex selection.

According to Article 2 of RM Law on domestic violence prevention and combat-
ing if from 01.03.2007 (effective from 18.09.2008) domestic violence is any intentional
action or inaction, except for self-defense or defense of shares of other persons,
physically or verbally manifested through physical, sexual, psychological, spiritual,
economic or by causing material or moral damage, committed by a family member
against other family members, including against children and against common
property or personal. In this context we distinguish:

physical violence — the intentional infliction of bodily integrity or health by
hitting, pushing, tossing, hair pulling, pinching, cutting, burning, choking, biting,
in any form or by any intensity, by poisoning, intoxication or other actions with
similar effect;

sexual violence — means any violence with sexual or other unlawful sexual
conduct in the family or other interpersonal relationships, such as marital rape,
prohibiting the use of contraceptives, sexual harassment, any unwelcome sexual
conduct imposed, forced prostitution; any illegal sexual conduct against a minor
family member, including fondling, kissing, laying the body and other unwanted
touching of a sexual nature, or any other similar actions;
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psychological violence — is imposing the will or personal control by causing
tension and mental suffering by offense remarks, swearing, insults, nicknames,
blackmail, destruction demonstration objects, verbal threats by ostentatious display
of weapons or by hitting domestic animals, neglect, involvement in personal lives,
acts of jealousy, imposing isolation through detention, including the family home,
isolation from family, community, friends, professional achievement, prohibiting at-
tendance at educational institutions; dispossession of identity, deprivation of access
to information, and other similar actions;

spiritual violence — underestimate or minimize the importance of meeting
the moral and spiritual needs by prohibiting, ridicule, penalty aspirations of fam-
ily members, by prohibiting, limiting remarks, ridicule or punishment of access to
cultural, ethnic, linguistic or religious tax an unacceptable personal value system,
or other similar actions with similar repercussions;

economic violence — deprivation of economic resources, including primary
deprivation of livelihood such as food, medicine, basic necessities, abuse of a position
of superiority to steal personal property, prohibition of the right to possess, use and
dispose the common property, unfair control over goods and common resources;
refusal to support the family, imposing hard labor and harmful in detriment of
health, including a minor family member, other similar actions;

moral damage — the act of causing suffering to a family member, including a
child, in the family or other interpersonal relationships, that leads to humiliation,
fear, inability defense against physical violence, the feelings of frustration;

pecuniary damage — that can be evaluated or estimated financial / monetary
resulting from any act of domestic violence, cohabiting, and costs for dealing with
cases of domestic violence.

Depending on geographical Arial 20 to 50 percent of women are victims of do-
mestic violence, 10% to 25% being forced to have sex with their partner. So, marital
rape is a determinant for suicide. We can mention just few examples that are given:
the EU rate of women-victims of domestic violence who kill themselves is 12% in
the U.S. range from 35% to 40% in Sri Lanka when it is 55% (women having age
15-25 years). Therefore countries like Australia, Austria, Barbara, Canada, Cyprus,
Dominican Republic, Ecuador, France, Germany, Mexico, Russia, Spain have adopted
laws against marital rape.

Family as Balzac said is the cell of the society. Certain families in which are
manifestation of domestic violence becomes less transparent and open social envi-
ronment immediately extended family, neighbors, friends, colegii. Are becoming
obvious social isolation of these families, though gain esteem in the eyes of others,
a sense of esteem and guilt that makes them isolate. The husband bans the wife to
maintain social relationships in which she could confess her suffering and could
possibly get help.

Domestic violence usually occurs within an intimate relationship, restricted
space and private actions accompanying violence are: intimidation and manipulation,
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isolation and seizing control of money and abuse of children. Defined as a behavioral
act, domestic violence carries an instrumental, intentionally, learned character.

Within his instrumental behavior abuser gets from the victim what he wants,
behaviors become functional if they have results. If the behavior’s results do not meet
expected ones for those who apply it — tends not to be repeated after a period of
time when tolerated violent behavior through inaction persists and gets worse.

The intentional behavior is produced with the intention of obtain control and
domination, to maintain power, usually characterized by the intention that the abuser
does not recognize, but can be identified by the results they produce.

Learned is a type of behavior in which the partner is not born with it. Remem-
ber about violence that, according to the inter-psychological theory (author Gabriel
Tarde) deviant behavior is imitated, so children learn by imitation representing the
family model that is a learned/perceived value. As argument we use those 70% of
offenders who come from families where violence was applied.

What are the specific elements that differ family violence from other forms of
assault? If they had been categorized, they were:

— the permanent access of the aggressor to his victim;

— existence of a cycle of violence (repetition time, with increasing frequency

and the increasing severity);

— changes in the personality of the those involved with lower efficiency in

tulfilling their social function;

— emotional relations between the two partners become dormant;

— privacy, which makes the victim have less access to sources of support;

— the tend of others not to intervene, the social tolerance phenomenon;

— aspects of torture of the victims;

— lack of specialist and corresponding services ;

— usually 91% of domestic violence victims are women, so violence is rooted in

gender inequality both in traditional structures and institutionalized power.

In XXI century violence was a serious threat to human rights, and to the extent
in which has negative consequences on health, the right to life and the right of each
individual to be treated with respect. By result in a family of persistent violence
children grow up in an atmosphere where their basic needs (need for safe, orderly
life, love and so on) are deeply neglected. So, the main function of the family, as
raising children becomes distorted with large and dramatic consequences for the
future times, a victim of violence becomes less able to provide care for the child’s
needs from the possible physical and social dangers.

In an atmosphere of violence a child is often neglected, making him develop
behaviors that make him recognizable from among others:

— physical problems: unexplained illnesses exposed to accidents both at home

and outside the home, slower physical development;

— mental-emotional problems: increased anxiety, feelings of guilt, fear of aban-

donment, isolation, anger, fear and death;
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— psychological problems: self-doubt, depression, happier life comparison with
colleagues;

— behavior problems: aggression or passivity from others aggression, problems
sleeping, fighting, running away from home, pregnancies at young age, mu-
tilation, drug and alcohol;

— school issues: confidence, sudden changes in school performance, lack of
concentration, lack of manners school, identifying with negative heroes.

According to the study “grow up in RM” conducted by UNICEF in RM about
half of the parents surveyed considered as an acceptable form of punishment spanking
children, when 10% were of the opinion that there are times when physical punish-
ment is required.In the same study 1/3 of the children surveyed confessed they are
beaten in the family, 40% being slapped, threatened with physical abuse 25% and 33%
were verbally abused by teachers, 13% were undergoing of a physical punishment.

In Moldova studies about children’s relationships with their parents were not
undertaken, when a ONU study found that children in difficulty by public opinion
are: alcoholism (71%), lack of parental responsibility (66%), family disruption (64%)
are the main causes of difficulty in which live children.

Study results show that 35.42% of street children leave their family home be-
cause of violence occurred between parents, 2% due to sexual abuse, 39% of street
children reported that at least one of the parents were alcoholics, 40% came from
dysfunctional families.

Recent research shows that usually is associated with childhood physical vio-
lence, whether personal experience (41% of women and 59% men being abused in
childhood) or as defining relationships between parents (25% of women and 26% of
men witnessed parental violence in childhood).

Like an iceberg domestic violence consists of two parts: the visible (family dis-
agreements, inability peaceful resolution of conflicts, poverty, alcohol and drugs) and
the less visible (habit of using force in order to achieve their goal; consider family law
matters socially taboo; lack of social protection of the victims from domestic violence;
gender inequalities in society; hierarchical relationships within the society).

So on, domestic violence is a serious social problem, hidden in the same time.
Violence and abuse within the family is a serious problem with adverse effects on
the targeted ones. These is the reasons why domestic violence is unacceptable and
we must do everything possible to prevent and combat it. For example of this we
can serve Norway which launched back in November 1999 the government plan of
action about violence against women.

In 2002 was established a post for coordinating family violence issues in every
distructual police office in Norway, meant to support police efforts to prevent do-
mestic violence.

In January 2004 was established the Norwegian Centre for Studies on Violence
and Traumatic Stress, and later in June 2004 to be implemented the action plan
against domestic violence which endorses around 30 goals, namely:

155



— improving the level of cooperation and knowledge in support services;

— attracting increasing attention from domestic violence and its prevention by
changing the attitude;

— ensuring that victims of domestic violence receive support, protection and
social support;

— interruption of domestic violence by strengthening treatment programs for
perpetrators of domestic violence.

In this context we mention that in Norway operates about 50 shelters that pro-

vide protection for children and women physically abused, being allocated: 20 % of
local funds and 80% of the state.

According to Law No. 45 from 01.03.2007 on preventing and combating domestic

violence, the authorities and institutions responsible for preventing and combating
domestic violence in Moldova are:

a) specialized central public administration authorities (Ministry of Labour,
Ministry of Social Protection and Family, Ministry of Education, Ministry
of Health, Ministry of Internal Affairs, Ministry of Justice).

b) specialized local authorities:

— sections/departments of social assistance and family protection;
— general education, youth and sport;

— healthcare organizations;

— internal affairs;

c) commissions for social problems besides local authorities;

d) centers/services for the rehabilitation of victims and aggressors;

e) other organizations working in this field.

The main regional centers to support women in Moldova are:

— Honor and women’s rights, Balti;

— Association of Business Women Femida, Cahul;

— Association of Gagauz women, Comrat;

— Woman-equal partner Nincesti;

— Youth Resource Center “Dacia’, Soroca.
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UNELE ASPECTE DE ORDIN GENERAL
PRIVIND ESENTA SI PARTICULARITATILE
ACTIVITATII SPECIALE DE INVESTIGATII

Vladimir FOSNEA
Vitalie SiLI, doctor in drept

Activitatea de detectare a infractiunilor si de prevenire este una dintre cele mai principale activitdti
ale statului, realizatd de cdtre organe comeptentd. Datoritd particularitdtilor care caracterizeazd
acest tip de activitate, este necesard adoptarea unor proceduri specifice, care ar putea oferi posi-
bilitati de realizare a autoritdtii acestor organe.

Cuvinte cheie: detectare, prevenirea infractiunilor, infractiuni, activitatea speciald de investigatii,
securitatea statului, drepturile omului si protectia libertatii, mdsuri speciale de investigare, auto-
rizarea mdsurilor speciale de anchetd.

SOME GENERAL ASPECTS OF ESSENCE AND CHARACTERISTICS OF SPECIAL INVESTIGA-
TION ACTIVITY.

The activity of crimes detection and prevention is one of the most principle activities, which should
be realized by eligible state organizations. Due to peculiarities, which characterize this type of
activity it is necessary the adoption of some specific procedures, which could offer large possibil-
ity to eligible organizations to accomplish their authority. Therefore the Law of special activity of
criminal investigations was adopted. The goal of this law is criminal attempts detection; crimes
prevention and identification of persons, who organize and/or commit them; crimes detection
and investigation; raid of missing people or those, who are lie in hiding from penal or juridical
penalties; raid of people who are hiding from punishment execution, gathering information about
possible events and/or actions which can cause danger to state security.

Keywords: detection, crimes prevention, crimes cut short, special investigation activity, special
investigation activity persons, state security and public law protection, human rights and freedom
protection, special measures of investigation, authorization of special measures of investigation,
goals of special measures of investigation.

Combaterea criminalitétii este una din principalele sarcini ale statului, pentru
realizarea practicd a cireia sunt necesare organe competente abilitate cu drepturi si
imputerniciri in acest sens. Activitatea criminald, in special cea intentionatd, in marea
majoritate a cazurilor, este desfasurata in mod clandestin, cu adoptarea unor masuri
orientate spre ascunderea indicilor care pot conduce la depistarea ei. In afari de aceasta,
criminalii intreprind actiuni de camuflare a activitétii ilicite sau de distrugere a urmelor
infractiunilor comise. Evident cd totalitatea mésurilor intreprinse de infractori complica
esential infaptuirea justitiei, restabilirea echitétii sociale, prevenirea si combaterea cri-
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minalitatii, sanctionarea si reeducarea persoanei vinovate etc. Opunerea infractorilor
activitdtii legale a organelor de drept, precum si ignorarea insistenta a prevederilor legale
si neacceptarea unui comportament in limitele legii, impune acordarea posibilitétilor
de indeplinire eficienta a atributiilor de catre organele statale.

Totusi, existenta organelor abilitate cu functii de monitorizare, investigare si
cercetare a fenomenului criminal, in diversitatea formelor sale de exteriorizare,
nu este suficientd. Pentru a asigura functionalitatea organelor mentionate mai este
necesara reglementarea atributiilor, drepturilor, indatoririlor si obligatiilor care le
revin.

De faptul cit de corect vor fi reglementate particularitatile depistarii, prevenirii
si combaterii criminalitatii depinde decisiv succesul activitatii respective.

La data de 29 martie 2012 Parlamentul Republicii Moldova a aprobat Legea or-
ganicd nr. 59 privind activitatea speciali de investigatii. In cele ce urmeazi ne vom
referi la unele considerente de ordin general ce tin de aplicarea in practicd a legii
nominalizate si care, sperdm, ar fi utile pentru subiectii care efectueaza ASI.

In anii ‘60 ai secolului trecut, odatd cu aprobarea codurilor penale si procesu-
al-penale ale republicilor din fosta URSS, cind la nivel legislativ pentru prima datd
a fost utilizata sintagma ,mdsuri operative de investigatii“ (MOI), desfasurarea lor
fiind atribuita organelor de cercetare prealabild, a fost introdusa in uz si notiunea
»activitate operativa de investigatii“ (AOI). Pini atunci in publicatiile de specialitate
era utilizata sintagma ,,activitate operativa®, iar in studiile de criminalistica cea de
»activitate investigativa“. Notiunea de AOI va fi utilizatd in practica activittii or-
ganelor de drept pind pe 8 decembrie 2012, cind va intra in vigoare Legea privind
activitatea speciala de investigatii.

Conform Legii nominalizate, ,Activitatea speciald de investigatii reprezinta o
procedura cu caracter secret si/sau public, efectuatd de autoritatile competente, cu
sau fard utilizarea echipamentelor tehnice speciale, in scopul culegerii de informatii
necesare pentru prevenirea si combaterea criminalitatii, asigurarea securitatii statului,
ordinii publice, apararea drepturilor si intereselor legitime ale persoanelor, descoperirea
si cercetarea infractiunilor®. Din cele expuse rezulta ca scopul activititii speciale de
investigatii este formulat in lege intr-o formd succintd, generalizati, constind in:

1. culegerea de informatii necesare pentru prevenirea si combaterea crimina-

litatii;

2. asigurarea securitdtii statului si ordinii publice;

3. apdrarea drepturilor si intereselor legitime ale persoanelor;

4. descoperirea si cercetarea infractiunilor.

Legiuitorul a specificat doar obiectivele principale ale aparérii: persoana, pro-
prietatea, societatea, statul si a pus accentul pe asigurarea protectiei lor de atentate
ilicite. In calitate de mijloc de atingere a scopului trasat legiuitorul a nominalizat doud
forme speciale — asigurarea si apdrarea. In opinia noastra apirarea tine de persoan,
cetdtean si proprietate. Cu alte cuvinte, poate fi vorba de protejarea intereselor unei
persoane aparte sau a unui grup de persoane. Cit priveste societatea si statul, care
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reprezinta un domeniu mult mai vast, la fel de important pentru societate, cetdteni
si stat, este mai rezonabil de a utiliza o asa forma, ca asigurarea. Tmpreuné, aceste
notiuni determing, in fond, caracterul, continutul si liniile directorii ale activitatii
speciale de investigatii.

Generalizind, putem conchide ca scopul activitatii speciale de investigatii constd
in asigurarea intereselor statului, a suveranitétii si integritatii lui teritoriale, precum
si in apdrarea drepturilor, libertétilor si intereselor legitime ale persoanelor fizice si
juridice, a tuturor formelor de proprietate contra atentatelor criminale.

Din Legea nr. 59 rezultd cd activitatea speciala de investigatii este intreprinsd in
privinta unor activitati care pot fi calificate drept infractiuni. Din aceste considerente
accentul urmeaza sd fie pus pe culegerea de informatii despre actiuni in care se contin
indicii unor crime. Nu poate fi considerata activitate speciald de investigatii apararea
obiectelor care nu sint stipulate in Codul penal, precum si obtinerea informatiilor
despre indicii activitatilor, care constituie contraventii administrative, abateri disci-
plinare, delicte de drept civil. Dacé in cadrul activitétii speciale de investigatii sint
atinse asemenea scopuri, ele poartd un caracter secundar si contribuie la realizarea
obiectivelor politicii de drept a tarii in ansamblu. Deseori, doar in procesul activitatii
speciale de investigatii si a investigatiilor ulterioare, se poate stabili dacé este comisa
o crimd sau un alt delict, se contin sau nu in actiunile faptuitorului elementele com-
ponentei de infractiune. De aceea, faptul infractiunii si trasaturile ei la etapa initiald
sint doar prezumate.

Activitatea speciald de investigatii poartd, de reguld, un caracter de conflict,
rezultat din necorespunderea scopurilor si intereselor subiectilor si obiectilor acestei
activitati. Subiectii activitatii speciale de investigatii tind, primordial, spre depistarea
si descoperirea infractiunilor, depistarea si identificarea persoanelor implicate in co-
miterea lor, iar scopul obiectilor este de a se eschiva de rdspundere, de a se ascunde
de justitie. In aceste conditii, cind la etapa initiald nu este clar statutul procesual al
obiectilor activitatii speciale de investigatii, iar vinovatia lor nu este stabilita, conti-
nutul acesteia include un sir de principii care sint nemijlocit indreptate la asigurarea
drepturilor si libertétilor personalitétii (omului si cetdteanului) in cadrul exercitarii
activitatii speciale de investigatii.

Prin chiar denumirea Legii, legiuitorul a stabilit ca ASI poate fi exercitatd atit
in teritoriul RM, cit si in afara lui, insd in ultimul caz continutul acesteia este re-
glementat de alte acte normative sau de acorduri internationale. Un rol esential in
determinarea granitelor teritoriale ale ASI il au, in particular, prevederile Codului
penal, care extind actiunea lui asupra cetatenilor RM si apatrizilor stabiliti permanent
in Moldova in cazul comiterii de catre acestia a unor infractiuni in afara republicii,
asupra cetatenilor strdini si apatrizilor care nu locuiesc permanent in RM si care
au comis infractiuni in afara RM, daca infractiunea comisé de ei este indreptata
impotriva intereselor Moldovei, precum si in cazurile prevazute de acorduri in-
ternationale, dacd cei din urma nu au fost condamnati in statul strdin [3, art.11].
Aceste principii din Codul penal reglementeaza exercitarea ASI in afara Republicii
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Moldova in ordinea, limitele si conditiile acordurilor respective incheiate in cadrul
colabordrii internationale in domeniul investigatiilor operative.

Astfel, un sir de acorduri si conventii internationale (Conventiile ONU privind
combaterea traficului substantelor narcotice si psihotrope (1988), privind combate-
rea criminalitatii organizate transfrontaliere (2000) si a coruptiei (2003), Conventia
CSI privind sprijinul juridic si relatiile juridice in cadrul dosarelor civile, familiare
si penale (2002)) prevad asemenea MSI ca controlul livrarilor, presupun realizarea
de catre statele participante a operatiunilor comune cu implicarea colaboratorilor
confidentiali [2, art.15] efectuarea cdrora este imposibild fira o conlucrare inter-
nationald si o implicare a reprezentantilor mai multor tari, in teritoriul cirora este
comisd o asemenea infractiune sau livrare. Semnind acorduri bilaterale, tarile tin
cont de interesele suveranitétii nationale si prevad efectuarea ASI in teritoriul sdu
numai de catre organele lor de drept. Acest lucru este stipulat si in Legea nr. 59, care
stabileste drept unul din temeiurile pentru efectuarea ASI interpeldrile organizatiilor
internationale si ale autoritétilor de drept ale altor state in conformitate cu tratatele
internationale la care RM este parte [2, art.19].

Pentru ca o activitate sé fie definitd drept speciald de investigatii este necesard
prezenta tuturor indicilor stipulati in Legea nr. 59. Lipsa doar a unuia din acestia nu
permite de a defini activitatea analizata drept speciala de investigatii, aceasta repre-
zentind un alt tip de activitate, permisa sau nu de legislatie, care insd nu are nimic
comun cu ASI. Realizarea de citre structuri, care nu fac parte din cele specializate,
enumerate in art. 6 al Legii nr. 59, a unor masuri deschise, similare celor speciale
de investigatii, nu poate fi apreciatd drept ASI, acestea constituind un element al
activitatii particulare de detectiv, al activitdtii administrative etc. Astfel, in cadrul
activitétii de serviciu, colaboratorii politiei rutiere intreprind in mod deschis chestio-
narea, culegerea informatiilor, cercetarea incaperilor, edificiilor, portiunilor de teren,
mijloacelor de transport, urmdrirea vizuala etc., care, insd, nu constituie ASI, ci sint
masuri pur administrative. Totodata, colaboratorii nominalizati pot participa si la
MSI impreuna cu ofiterii de investigatii din organele abilitate prin Legea nr. 59.

Nu poate fi apreciatd drept ASI nici activitatea particulard de detectiv, aceasta
continind un sir de deosebiri esentiale, si anume: ea este exercitatd nu de catre
subiecti ai ASI ci de persoane fizice si juridice, de intreprinderi si organizatii, care
dispun de licente respective eliberate de Camera de Licentiere, si se intreprinde in
scopul apararii intereselor legale ale clientilor séi, avind, cu alte cuvinte, alte obiective
comparativ cu ASI. Este interzis de a intreprinde in cadrul activitatii date careva
MST atribuite prin lege in exclusivitate organelor de stat, subiecti ai ASI [2, art.6; 4,
art.20]. Totodata, in cadrul acestei activitéiti este permisé chestionarea verbald a ce-
tatenilor si a functionarilor publici cu acordul lor, culegerea informatiilor, cercetarea
obiectelor si actelor (cu acordul in scris al posesorilor acestora), cercetarea exterioara
a cladirilor, incéperilor si altor obiective, urmarirea vizuala. Aceste masuri sint
intreprinse in altd ordine si cu anumite interdictii, care nu sunt stipulate in Legea
nr. 59 [4, art.19, art.20].
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In cazul intreprinderii unor activititi care nu sint stipulate in Legea nr. 59, a
unor MSI de cétre persoane si institutii care nu sint subiecti ai ASI, precum si al
efectudrii de MSI cu incélcarea atributiilor legale, a ordinii stabilite si/sau in scopuri
care nu sint stipulate de lege, suntem in situatia de a constata indicii unor asemenea
infractiuni ca incalcarea inviolabilitétii vietii personale [3, art.177], violarea dreptului
la secretul corespondentei [3, art.178], violarea de domiciliu [3, art.179] etc.

Esenta ASI constd in stabilirea adevdrului. Cu alte cuvinte, prin intermediul ASI,
utilizind inclusiv mijloace neprocesuale dar legale, fira a incélca drepturile persoa-
nei, prin metode acoperite sau publice, este identificatd persoana reald, care a comis
infractiunea sunt identificate cile posibile de a obtine probe ce tin de infractiunea
in cauza. Prin intermediul ASI, efectuind MSI prevazute de Legea nr. 59 si utilizind
mijloace tehnice speciale, prin diferite combinatii, jocuri psihologice sau operative,
persoanele banuite sau invinuite sint determinate sa renunte la intentiile ilicite, sd se
autodenunte, sd intreprindd anumite actiuni care ar putea contribui la demascarea
lor. Din aceste considerente continutul juridic al ASI este reglementat de normele
CP si CPP si este aservit realizarii scopurilor influentei penale si procesual-penale
cu caracter de profilaxie.

Daca ne referim la continutul ASI, acesta include efectuarea MSI, lista cirora este
strict limitata de Legea nr. 59. Insd ASI nu se reduce doar la procedura de efectuare
a acestora, ea include, de asemenea, masuri organizatorice, recurgerea la procedee si
actiuni tactice, masuri cu caracter de logistica, de atragere la efectuarea MSI a per-
soanelor fizice si juridice, de utilizare a mijloacelor tehnice si a substantelor chimice
speciale care, in totalitatea lor, contribuie la desfdsurarea unor MSI aparte sau unui
grup de masuri. Este important de retinut ca atit masurile organizatorice, cit si cele
tactice si de logistica, poarta un caracter de subordonare vis-a-vis de MSI, adesea
anticipindu-le sau fiind consecinte ale acestora si decurg logic, tehnic si metodic
din aceste masuri.

ASI se exercitd in mod public si/sau secret de cétre subdiviziunile specializate
ale organelor de stat, imputernicite pentru aceasta prin Legea nr. 59, in limita com-
petentei lor. Cind vorbim de modul secret, ne referim la faptul ca MSI se intreprind
pe ascuns de persoanele neimplicate in aceste masuri si in primul rind pe ascuns
de persoane, grupuri, organizatii etc. in privinta cdrora sint intreprinse. Aceasta
permite de a neutraliza posibila reactie a celor din urma, de a asigura securitatea
participantilor la MSI, eficienta mésurilor intreprinse, de a péstra in secret insési
faptul intreprinderii MSI, mijloacele si metodele utilizate.

Caracterul secret poate rezulta atit din oportunitatea practica, cit si din im-
posibilitatea de a infdptui unele MSI in mod public, de a utiliza deschis anumite
mijloace, metode sau participanti la médsurd. Astfel, este interzis de a face publice
informatiile despre persoanele care acordd sprijin organelor care exercitd ASI, des-
pre lucratorii criptici ai acestor organe, cu exceptia cazurilor stabilite de legislatie.
Numai acoperite pot fi asemenea MSI ca experimentul operativ, infiltrarea operativa,
achizitiile de control etc.
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Caracterul public presupune infaptuirea MSI fird a ascunde scopul, continutul
si participantii atit de obiectii masurilor, cit si de anturaj. MSI pot avea si un ca-
racter mixt. Astfel, interceptarea convorbirilor telefonice, intreprinsa in baza unei
cereri sau cu acordul persoanelor interesate, poarta un caracter secret numai pentru
autorii apelurilor.

ASI este destinata solutiondrii urmétoarelor sarcini:

1) relevarea atentatelor criminale, prevenirea, curmarea infractiunilor si iden-

tificarea persoanelor care le organizeaza si/sau le comit;

2) descoperirea si cercetarea infractiunilor;

3) cautarea persoanelor dispdrute fara urma ori a celor care se ascund de orga-
nele de urmirire penald sau de instanta de judecatd ori se eschiveaza de la
executarea pedepsei;

4) colectarea de informatii despre posibile evenimente si/sau actiuni ce ar putea
pune in pericol securitatea statului [2, art.2].

In conformitate cu ierarhia valorilor (personalitatea, societatea, statul), Legea a
expus sarcinile ASI intr-o anumita consecutivitate logica, primara fiind investigarea
infractiunilor, depistarea si deconspirarea acestora, urmatd de masuri de cautare si,
in incheiere, obtinerea de informatii despre evenimente si activititi. O asemenea
consecutivitate in formularea sarcinilor ASI tine si de necesitatea intreprinderii pri-
mordiale a ASI in privinta unor infractiuni concrete, ea fiind dictatéd de pericolul real
existent deja pentru societate, care este generat de infractiuni in curs de pregatire,
comitere sau deja comise si de persoane care le-au comis. Cit priveste dobindirea de
informatii, necesitatea in ea este dictatd de o amenintare cu impact asupra securitatii
nationale, care nu este inca reald ci doar iminenta.

Sarcinile ASI formulate de legiuitor sint specifice, ele contribuind ca activitatea
in cauza sa se deosebeascd de activitatea altor autoritati publice. Nici un alt tip de
activitate statald nu realizeaza sarcinile depistérii infractiunilor, cautarii persoanelor,
dobindirii informatiilor despre amenintari cu impact asupra securitatii nationale a RM.
In plus, nici o alt activitate nu dispune de acel arsenal de forte, mijloace si metode
prin intermediul cdrora ar fi posibil de solutionat eficient sarcinile mentionate.

De asemenea, intre sarcinile ASI existd o legatura reciproca, fiind subordonate
unui scop comun si unic. Totodata, ele au si un continut individual, pot fi solutionate
prin metode specifice doar lor. Astfel, informatiile despre amenintari cu impact asupra
securitdtii nationale, pot fi dobindite inclusiv prin metode specifice, informative si
contrainformative. Mai importante sint sarcinile privind depistarea/ cunoasterea, pre-
venirea si contracararea/ inldturarea infractiunilor, precum si depistarea si identificarea
persoanelor care le-au pregitit, le comit sau le-au comis. Aceasta afirmatie rezulta,
in primul rind, din definitia juridica a ASI, care are ca obiectiv principal protectia
persoanei, proprietatii, asigurarea securitatii societatii si statului de atentate ilicite.

Sarcinile in cauza sint expuse intr-o anumitd succesiune logicéd a activitatilor
vizate. Pe primul loc e plasata depistarea/ cunoasterea infractiunilor, ceea ce determind
realizarea activitatii in cauza sub forma colectarii de informatii despre manifestari
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ilicite cu caracter latent, despre actiunile infractorilor conspirate profund si care, in
aparentd, nu poarta un caracter criminal.

Depistarea infractiunii constituie unul din temeijurile de intentare a procesu-
lui penal. In cadrul desfasurarii MSI se creeazd conditii pentru a inregistra oficial
delictul in calitate de infractiune si a aproba decizia procesuala privind intentarea
procesului penal si efectuarea investigatiilor.

Prevenirea infractiunii constd in realizarea de MSI si de alte activitdti in temeiul
informatilor operative, prin intermediul cdrora este posibil de a nu admite comiterea
unor activitati ilicite, de a modifica comportamentul criminal al subiectului, de a nu ad-
mite consecinte periculoase pentru societate sau de a minimaliza efectul acestora.

In dependenta de etapa de derulare a activitatii ilegale, la care au fost obtinute
datele operative utilizind mijloace si metode operative de investigatie, este posibil,
iar uneori chiar necesar, de a intreprinde masuri de prevenire a infractiunii la etapa
de organizare sau de comitere a ei. In acest sens pot fi realizate masuri de convin-
gere a persoanei sa se dezicd de intentia de a comite infractiunea, sa renunte la
continuarea activitatii ilegale sau aceasta s fie retinuta pentru comiterea unui alt
delict. Prevenirea infractiunilor in cadrul ASI poate purta si un caracter general.
Astfel, in baza de date operative este descoperita o parte esentiald a infractiunilor
si sint stabilite si pedepsite persoanele care le comit, ceea ce constituie o masura de
influenta asupra cetatenilor care au intentii, dar nu comit delicte anume din frica
de a fi trasi la rdspundere penala.

Contracararea/ inldaturarea infractiunilor presupune utilizarea MSI in scopul
curmadrii activitatii ilegale din partea unei persoane sau a unui grup de persoane la
etapa pregatirii infractiunii sau a realizdrii laturii obiective a acesteia, dar indata dupa
ce a fost comisa. De reguld, contracararea se infaptuieste prin retinere in flagrant cu
intentarea ulterioara a unui proces penal. Sarcinii de contracarare corespund orice
masuri intreprinse in baza unor date obtinute pe cale operativd, in urma aplicarii
cdrora este suprimata infractiunea in derulare.

Cu referire la prevenirea si contracararea infractiunilor, ASI are scopul de a bloca
intentiile persoanelor care pun la cale si organizeaza activitati ilicite, fiind indreptata
la prevenirea acestora, la prognozarea posibilelor manifestari ilegale. Acelasi lucru
tine si de sarcina privind culegerea informatiilor cu referire la securitatea statului si
societatii. Anume in aceasta constd unitatea ASI si a activitétii informative si con-
trainformative, intreprinsd de organe special abilitate, inclusiv si de SIS RM.

Sarcina cdutdrii §i identificdrii persoanelor care organizeaza, comit sau au comis
infractiuni constituie o parte componentd indispensabild a procesului de depistare,
prevenire si curmare a infractiunii. Indiferent de forma de activitate: de la informa-
tie la persoand sau de la persoani la informatie, necesitatea depistarii a asemenea
indivizi este evidenta.

Legiuitorul a specificat in calitate de sarcind aparte a ASI pe cea cu referire la
cautarea persoanelor care se ascund de organele de urmadrire penald sau de judecatd
ori care se eschiveazd de la executarea pedepsei penale, precum si a celor disparute
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fard urmd. Cautarea persoanelor disparute fard urma se referd la sarcina depistarii
infractiunilor, in conditiile cind, fira a stabili si identifica victima nu se poate decide
a avut loc sau nu infractiunea, a demonstra vinovatia sau nevinovatia unei persoane
concrete.

Sarcina privind colectarea de informatii despre evenimente sau actiuni care pun in
pericol securitatea statului nu se afla in legatura directa cu procedura penald. Esenta
sarcinii in cauzd nu se reduce numai la culegerea informatiilor despre evenimente si
activitati calificate drept infractiuni (ecologice, cu impact asupra securitatii de stat,
militare, publice etc.), cu toate cd si acestea in ansamblu, ca orice altele, prezinta
pericole pentru securitatea nationald, deoarece dobindirea lor se inscrie in sarcinile
de depistare, prevenire si curmare a infractiunilor, precum si de cautare si identificare
a persoanelor care le organizeazad, le comit sau le-au comis. Realizarea sarcinii in
cauza este posibila doar apelind la actele normative, care reglementeazd asigurarea
securitétii nationale.

Securitatea nationald poate fi asiguratd doar prin promovarea unei politici unice
de stat in domeniul dat, prin aplicarea unui sistem de masuri cu caracter economic,
politic, organizatoric etc., adecvate amenintarilor reale cu impact asupra intereselor
vitale ale persoanei, societdtii si statului. Pentru realizarea atributiilor nemijlocite
privind asigurarea securitatii nationale, in sistemul organelor executive ale statului
sint create organe de stat abilitate cu asigurarea securitatii nationale [2, art.1, 6], [5,
art.1, 3]. Exercitarea ASI cu referire la sarcina nominalizatd poarta un caracter pre-
ventiv. Aici, intr-o anumitd masuri, este realizatd si sarcina prevenirii infractiunilor
care, insd, poarta un caracter strategic, global.

Vom analiza in continuare unitatea si deosebirile activitdtilor speciale de inves-
tigatii, informative si contrainformative.

In esentd, ASI este o activitate informativ-investigativd, fiind la direct legata de
penetrarea intentiilor tdinuite ale infractorilor, mediului acestora pentru a obtine
informatii cu referire la infractiunile pregatite sau deja comise, inclusiv cautarea celor
care se ascund de organele de urmdrire penald ori de judecata, sau care se eschiveaza
de la sanctiunea penald [2, art.2]. De reguld, majoritatea infractiunilor economice,
legate, spre exemplu, de coruptie sau narcobusiness, sint depistate in exclusivitate
prin metode informativ-investigative. Fara a intreprinde MSI este, practic, imposi-
bil de a curma infractiunile la etapa de pregatire sau de tentativa, de a preveni sau
descoperi, spre exemplu, unele infractiuni impotriva orinduirii constitutionale si
securitatii nationale.

Caracterul informativ-investigativ al activitatii in cauza este confirmat si de
regimul de lucru al organelor care exercita ASI, de protejarea informatiilor cu referire
la aceste organe, de abilitarea acestora cu dreptul de a stabili relatii de colaborare cu
persoane care acceptd sa le acorde sprijin.

Concomitent, ASI include si elemente de activitate contrainformativd. Prin in-
termediul masurilor, mijloacelor si metodelor speciale de investigatii in cadrul ASI
este contracaratd activitatea informativa si contrainformativa a serviciilor speciale
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strdine, structurilor crimei organizate, inclusiv transfrontaliere, a organizatiilor te-
roriste si a unor persoane aparte, care comit sau pregdtesc infractiuni, sint anuntate
in urmdrire pentru anumite activitati ilegale, precum si este asigurata siguranta
secretului de stat si securitatea personald a subiectilor ASI.

Activitatea contrainformativa este practicata permanent si in volum preponde-
rent de cétre SIS RM si consta in cunoasterea/ depistarea, prevenirea si inldturarea/
amenintarilor, riscurilor si vulnerabilitdtilor care afecteazd securitatea nationala a
RM. Totodata vom specifica ca activitdti contrainformative practica, intr-o masura
mai mare sau mai mica, toti subiectii ASI, care sint obligati sa asigure siguranta
informatiilor ce constituie secret de stat, sa verifice persoanele care le acorda sprijin
in baza secreta si sd-si asigure securitatea proprie.

ASI se bazeazd pe urmatoarele principii [2, art.3]: legalitatii; respectarii drep-
turilor si libertétilor persoanei; oportunitatii si inofensivitétii; imbinarii metodelor
publice si secrete; cooperdrii cu alte autoritati de stat; deideologizarii si nepartinitatii.
Principiul reprezinta o idee fundamentald, o reguld de baza intr-o anumita activita-
te. Daca sarcinile ASI stabilesc ce anume este necesar de intreprins pentru a atinge
scopul acestei activitéti, atunci principiile, la rindul lor, determina de ce anume este
necesar de a se conduce in exercitarea ASL.

Principiile enumerate nu exista ca ceva aparte, in afara unei ASI concrete. Ele
indeplinesc functii normative, de cunoastere, de transformare, utilizare practicd in
conditiile reale ale activitatii in cauzd, reprezentind rodul unei practici indelungate
de ASI, pe parcursul careia acestea si-au confirmat importanta sa practica. Prin lege
li s-a acordat un statut oficial, a fost consfintit rolul lor conducator. Cu alte cuvinte,
legiuitorul a amplificat importanta principiilor elaborate de practica si, totodata, le-a
acordat o baza juridica, obligatorie pentru toti.

In opinia noastrd mai putin se inscrie in rindul principiilor ASI cel al inofensivi-
tatii, deoarece activitatea de depistare si contracarare a unor infractiuni apriori poarta
un caracter ofensiv, de devansare, de prevenire. Pentru a solutiona sarcinile trasate
de legiuitor, subiectii ASI, prin MSI intreprinse, trebuie sd anticipeze cu un pas, cu
o miscare, infractorii, reali sau potentiali. Din aceste considerente ar fi mai rational
si mai eficient de a recurge in acest sens la principiul umanismului. Umanismul, ca
doctrind morala, recunoaste in om valoarea supremad, se opune atit fanatismului
religios violent, cit si etatismului politic, care sacrifica individul in numele ratiunii
de stat, este un criteriu suprem de evaluare a realitétii sociale, unde omul trebuie
pus in centrul preocupdrilor ca valoare suprema si, totodata, ca purtitor nu numai
de drepturi, ci si de responsabilitéti si obligatii.

Umanismul in ASI se manifestd, in primul rind, prin faptul ca activitatea vi-
zatd este indreptatd la apdrarea vietii, sdnatatii, drepturilor si libertatilor persoanei,
proprietatii, la asigurarea securitatii societatii si statului. Infaptuirea MSI este limi-
tata doar la atingerea scopurilor si solutionarea sarcinilor direct stipulate in lege si
nu urmareste scopul de a pricinui suferinte fizice sau psihice, de a umili cinstea si
demnitatea persoanelor sau de a le discredita, de a culege si a difuza informatii care
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ar leza cinstea si demnitatea lor etc. Exact invers, in legislatia privind desfdsurarea
ASI este specificat ca persoanele cu functii de raspundere din organele care exercita
activitatea in cauza au obligatia de a asigura respectarea drepturilor cetateanului la
inviolabilitatea vietii particulare, la taina personald, familiala si la secretul corespon-
dentei; acestora le este interzis sa faca publice informatiile enumerate [2, art.4, 5, 8,
40], iar deschiderea unui dosar special [2, art.21] nu prezinta temei pentru a limita
drepturile si libertatile, precum si interesele legitime ale cetdteanului.

Anume prin prisma respectdrii drepturilor si libertdtilor persoanei legislatia in
vigoare interzice utilizarea MSI pentru realizarea unor scopuri si sarcini neprevazute
de Legea nr. 59 si de alte acte legislative cu tangenta la activitatea in cauzd. Drepturile
persoanei, de rind cu obligatiile acesteia, constituie un element al statutului juridic al
individului in societate, care caracterizeaza posibilitdtile si revendicarile lui in dome-
niile economic, social, politic si cultural. Din drepturile fundamentale ale persoanei
fac parte dreptul la viatd, la libertate si inviolabilitate personald, la deplasare liberd,
la asociere, de a dispune nestingherit de capacitatile sale de munca etc.

Cu referire la ASI, se disting trei aspecte de bazd ale drepturilor persoanei:

1) examinarea lor in calitate de obiect principal de apdrare;

2) restrictia legala impusa a unora din ele in baza normelor Constitutiei [1, art.

25, 29, 30, 31] si in conformitate cu Legea nr. 59 [2, art. 4, 5];

3) violarea lor ilegald in cazuri aparte de catre unii participanti la ASI, pasibild
de rdspundere juridicd, inclusiv penald [3, art.177, 178, 179].

Dupé cum am specificat anterior, respectarea drepturilor si libertétilor persoanei
constituie unul din principiile ASI. Totodata, respectarea drepturilor si libertatilor
persoanei include un sir de reguli care decurg din Legea nr. 59 si au destinatia:

— de a detalia si concretiza principiile constitutionale privind respectarea drep-

turilor si libertatilor persoanei (cu referire la ASI);

— de areda un continut juridic legal la asemenea principii ale ASI ca respectarea
drepturilor si libertatilor persoanei, legalitatea si imbinarea metodelor publice
si secrete;

— de a confirma legal drepturile si obligatiile fiecarui individ de a contesta acti-
unile si deciziile ilegale ale organelor speciale de investigatii si ale persoanelor
cu functii de raspundere din aceste organe.

In cazul dat respectarea drepturilor consti in abtinerea organelor speciale de
investigatii si a persoanelor oficiale ale acestora de la comiterea unor actiuni sau
inactiuni interzise de lege.

Din punct de vedere juridic, respectarea drepturilor si libertétilor persoanei in
cadrul ASI se reduce la urmatoarele trei momente:

1) organele de investigatii si lucratorii operativi, efectuind MSI, nu sint in drept

sa incalce inviolabilitatea vietii particulare, taina personald si familiara a
cetatenilor, inviolabilitatea locuintei si taina corespondentei;

2) nu se admite de a intreprinde ASI pentru a atinge obiective si a solutiona
sarcini, care nu sint stipulate in Legea nr. 59;
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3) organelor specializate de investigatii si lucratorilor operativi li se interzice:

a)

b)

c)

sd intreprinda MSI in interesul partidelor politice, organizatiilor obstesti,
nonguvernamentale sau religioase;

sd participe in mod secret la activitatea autoritétilor publice centrale sau
locale, precum si la activitatea partidelor politice neinterzise, organizatiilor
obstesti, nonguvernamentale sau religioase inregistrate in ordinea stabilita,
cu scopul de a influenta caracterul activitatii acestora;

sd divulge informatii in stare sd lezeze inviolabilitatea vietii particulare,
taina personald si familiara, cinstea si reputatia cetatenilor, in care s-au
initiat pe parcursul ASI, fara acordul cetétenilor vizati, cu exceptia cazurilor
previzute de legislatie.

Totodata, in cadrul exercitarii ASI unele drepturi si libertati ale persoanelor
pot fi limitate temporar, dar numai in baza temeiurilor expuse in art.19 din Legea
nr. 59, si anume:

1) circumstantele neclare in legiturd cu pornirea urmadririi penale;

2) informatiile, devenite cunoscute, privind:

3)
4)

5)

a)
b)
c)
d)

e)

fapta prejudiciabila in curs de pregatire, de comitere sau comisd, precum
si persoanele care o pregatesc, o comit ori au comis-o;

persoanele care se ascund de organele de urmadrire penald sau de instanta
de judecata ori care se eschiveaza de la executarea pedepsei penale;
persoanele disparute fara urma si necesitatea stabilirii identitétii cadavrelor
neidentificate;

circumstantele care pun in pericol ordinea publicd, securitatea militara,
economica, ecologica sau de altd natura a statului;

circumstantele ce pun in pericol securitatea investigatorului sub acoperire
sau a membrilor familiei acestuia;

actele procesuale ale ofiterului de urmérire penald, ale procurorului sau ale
judecatorului de instructie in cauzele penale aflate in procedura acestora;
interpeldrile organizatiilor internationale si ale autoritatilor de drept ale altor

state in conformitate cu tratatele internationale la care RM este parte;
raportul ofiterului de investigatii privind circumstantele ce pun in pericol
securitatea proprie, a familiei sale si a persoanelor apropiate lui.

Aceste temeiuri sint in legdtura directd cu comiterea reald sau pregatirea unei
actiuni pasibile de raspundere penald, deci a unei infractiuni. Comiterea unor alte
delicte cu impact negativ asupra societatii, cum ar fi cele administrative, nu poate
constitui temei pentru a leza drepturile si libertatile persoanei.

De retinut ca MSI se autorizeazd si se infdptuiesc in cazul cind sint indeplinite
cumulativ urmétoarele conditii:

a) realizarea scopului procesului penal este imposibild pe alta cale ori existd un
pericol pentru securitatea statului; si
b) mdésura speciala de investigatii este proportionald cu restringerea drepturilor
si libertétilor fundamentale ale omului.
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In baza celor expuse tinem sa specificim ci este admisa nu orice limitare a drep-
turilor si libertatilor persoanei, ci doar una proportionald, in dependenta de gravitatea
infractiunii comise. Respectarea proportionalitatii constituie o conditie obligatorie in
limitarea unor sau altor drepturi si libertéti constitutionale ale persoanei. Totodata,
orice informatie, orice probd care au fost acumulate cu incélcarea legislatiei RM,
drepturilor si libertatilor omului sint nule si se considerd inexistente [2, art. 4].

In Legea nr. 59 sint prevdzute nemijlocit norme juridice, care permit a sesiza
caracterul moral important al ASI, inclusiv:

— cerinta fermd de a respecta drepturile si libertétile persoanei in cadrul ASI

(art.4);

— stabilirea unor sarcini morale pozitive ale ASI: apdrarea intereselor persoanei si

proprietatii, asigurarea securitatii societatii si statului de atentate ilicite (art.1);

— stabilirea unei liste exhaustive de MSI (art.18), a unor temeiuri si conditii

legale de infaptuire a acestora;

— cerinta privind protectia datelor cu caracter personal in procesul exercitarii

ASI si interdictia accesului la dosarul special sau la materialele din dosar
al altor persoane decit cele care investigheaza dosarul special, cu exceptia
conducitorului subdiviziunii specializate a organului respectiv, in limitele
competentei, si a procurorului care a autorizat MSI sau a solicitat autorizarea
acesteia de catre judecatorul de instructie, precum si cu exceptia judecatorului
de instructie care a autorizat masura in cauza (art.5) etc.

In ansamblu, un anumit mod de comportament din cadrul ASI va fi recunos-
cut posibil din punct de vedere moral numai atunci, cind realizarea lui va duce la
prejudicii morale, fizice, psihologice, materiale etc. mai mici comparativ cu cele ce
ar putea surveni in cazul neintreprinderii acestora. In ASI corespunde normelor
morale acel rezultat care serveste scopurilor ASI si care este realizat in mod legal,
tinind cont de principiile si normele acestei activitati.

Persoana, care considerd ca actiunile organului ce destdsoara MSI au condus
la lezarea drepturilor si libertatilor sale, este in drept sa inainteze o plingere impo-
triva acestor actiuni in organul ierarhic superior, procurorului sau judecitorului
de instructie. Pentru a asigura examinarea deplina si multilaterald a reclamatiei
persoanei fata de care au fost aplicate in mod neintemeiat MSI, organele care le-au
intreprins sint obligate, la cererea judecatorului de instructie sau a procurorului, sa
prezinte acestuia toate documentele operative de serviciu, intocmite pe tot parcursul
desfasurdrii masurilor contestate (atacate) in conformitate cu legislatia. Datele despre
persoanele care au contribuit in mod confidential la infdptuirea MSI se prezintd numai
la cererea Procurorului General.

In cazul cind organul sau persoana oficiald care exercitd ASI incalca drepturile
si interesele legitime ale persoanelor fizice ori juridice, organul ierarhic superior,
procurorul sau judecatorul de instructie, care au stabilit asemenea violari, sint obligati
sa intreprinda, in conformitate cu legislatia, médsuri in vederea restabilirii acestor
drepturi si interese legitime, compensarii daunei cauzate.
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In context mentionim ci ASI, exercitatd cu incilcarea legislatiei in vigoare,

inclusiv si a Legii nr. 59, se considera nula si atrage dupd sine rdspunderea prevazuta
de legislatie. Si invers, atunci cind MSI sint intreprinse in conformitate cu cerintele
legilor si actelor normative departamentale, elaborate in baza lor, ofiterii de inves-
tigatii nu pot fi pasibili de rdspundere.
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UNELE ASPECTE GENERALE PRIVIND
MASURILE SPECIALE DE INVESTIGATII

Vitalie SiLI, doctor in drept
Ruslana BULIBA

Evolutia fenomenului infractional include necesitatea de implementare a unor mdsuri speciale,
care vor permite organelor de ocrotire a normelor de drept si serviciilor speciale sd rdspunde
adecvat provocdrile si amenintdrile cu care se confruntd. Lupta eficientd cu criminalitatea este
imposibild fird utilizarea de mdsuri si metode care sunt dincolo de actiunile procesului penal,
avand, de obicei, caracter ascuns.

Cuvinte cheie: detectare, prevenirea infractiunilor, infractiuni, activitatea speciald de investigati,
securitatea statului, drepturile omului si protectia libertdtii, mdsuri speciale de investigare, auto-
rizarea mdsurilor speciale de anchetd.

SOME GENERAL ASPECTS ABOUT SPECIAL INVESTIGATIVE MEASURES.

Crime phenomenon evolution includes necessity of some special measures implementation, which
will permit human rights protection organizations and special services to answer adequately
provocations and threats they are faced. Efficient struggle with crimes is impossible without usage
of special measures and methods which are beyond criminal process actions, usually having hid-
den character. Peculiarity of measures, methods and special ways consists in fact that they limit
human rights and constitution liberty. But without their implementation it is inefficient to struggle
with crimes, especially with heavy types of different crimes. The law according special investigation
activity regulates special measures of investigation, their modification in presentations as well as
control of their legacy. Actually special measures of investigation can be effective only in special
investigation activity realized by eligible legal organizations according the law.

Key words: special investigation activity, human rights and freedom protection, special mea-
sures of investigation, authorization of special measures of investigation, criminality detection
and prevention, special measures of investigation classification, special measures of investigation
challenge, special measures of investigation determination.

Activitatea criminala, in diversitatea sa, se exteriorizeaza prin diferite forme,
care rezultd din caracterul infractiunilor si gradul prejudiciabil al acestora. Comi-
terea infractiunilor, in special celor grave, deosebit de grave si exceptional de grave,
este un proces indelungat care parcurge mai multe etape care constau in elaborarea
planului infractiunii, realizarea actiunilor pregatitoare, asigurarea posibilitatilor de
ascundere si distrugere a urmelor infractiunii si de plecare a faptuitorilor de la locul
faptei. In asemenea situatie este evidenta necesitatea adoptdrii unui cadru juridic
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adecvat, orientat spre apararea intereselor statului, a securitatii si integritétii terito-
riale a acestuia, a tuturor formelor de proprietate si pentru asigurarea drepturilor si
libertétilor fundamentale ale omului de orice atentate criminale.

Cadrul juridic mentionat trebuie sd reglementeze minutios particularitatile ac-
tivitatii orientate nemijlocit spre depistarea, prevenirea si combaterea criminalitétii.
Activitatea respectivd consta in utilizarea unor metode, mijloace si forte specifice,
prin aplicarea cdrora, in anumite conditii, are loc o imixtiune in viata privata a
persoanelor. Totusi, remarcam ca aceasta imixtiune este o necesitate obiectivd, dic-
tata de citiva factori, si anume: specificul criminalitatii grave, deosebit de grave si
exceptional de grave si imposibilitatea sau gradul sporit de dificultate al investigarii
categoriilor respective de infractiuni fara aplicarea unor masuri speciale.

In alti ordine de idei, evolutia fenomenului criminal implica necesitatea adoptrii
unor mdsuri speciale care ar permite organelor de ocrotire a dreptului si serviciilor
speciale sa raspunda adecvat provocarilor si amenintérilor carora sunt expuse valorile
si relatiile sociale ocrotite de lege, precum si atentatelor asupra acestora. Combaterea
eficientd a criminalitatii este imposibila fara utilizarea de cétre autoritatile abilitate a
unui arsenal de masuri, mijloace si metode speciale, aflate in afara limitelor procesu-
lui penal si care poarta, de regula, caracter ascuns. Specificul masurilor, mijloacelor
si metodelor speciale constéd in faptul cd acestea limiteazd drepturile si libertétile
constitutionale, dar fara aplicarea lor depistarea, prevenirea si contracararea crimi-
nalitatii, in special a celei grave, deosebit de grave si exceptional de grava ar deveni
cu mult mai putin eficienta.

Este evident cd ca activitate practicd, activitatea speciala de investigatii, prin
utilizarea metodelor, mijloacelor si fortelor sale contribuie nemijlocit la prevenirea
si descoperirea infractiunilor, asigurarea restituirii prejudiciului cauzat in urma
infractiunii, cdutarea persoanelor care se ascund de organele de urmérire penald,
de instanta de judecatd sau se sustrag de la sanctiunea penald si a celor disparuti
fard urmd. Practica acumulata in domeniul prevenirii si combaterii criminalitatii
si asigurdrii ordinii de drept demonstreazd cd anume prin realizarea mésurilor
investigative speciale este posibild relevarea oportund a intentiilor infractionale, a
actiunilor de pregitire a infractiunii, precum si a tentativelor de infractiuni. Toto-
datd activitatea speciald de investigatii permite nu numai depistarea infractiunilor
in curs de pregitire, dar si asigurd un cadru legal adecvat pentru a realiza masurile
speciale necesare in vederea curmadrii §i prevenirii comiterii lor. De asemenea, prin
intermediul activitatii speciale de investigatii, devine posibild constatarea deplina
a circumstantelor infractiunii, motivelor care au condus la sdvirsirea ei, precum si
obtinerea unor date de valoare probatorie, care ar asigura probarea vinovitiei fap-
tuitorilor potrivit participatiei la comiterea faptei.'

1 A sevedea: Cusnir V. Regimul juridic al masurilor operative de investigatii: abordari concep-
tuale si pluridisciplinare. // Materialele Conferintei stiintifico-practice ,,Procuratura Republicii
Moldova la 20 de ani. Rolul si locul Procuraturii intr-un stat de drept,,, Chisinau, 27 januarie
2012, p. 134-135.

171



In baza celor mentionate sustinem ci activitatea speciald de investigatii este din
start o activitate ofensiva, deoarece are ca scop depistarea, prevenirea si combaterea
criminalitatii, adicd consta dintr-un set de mésuri active indreptate spre anihilarea
criminalitatii. Remarcdm acest fapt chiar si in situatia in care Legea privind activi-
tatea speciala de investigatii prevede printre principiile ASI principiul inofensivitatii.
Consideram cé redarea activitétii speciale de investigatii a unui caracter inofensiv,
daca e sd o privim din punctul de vedere al esentei activitatii respective, este o
eroare. Chiar si in cazul in care admitem cd autorii Legii privind ASI, prin inclu-
derea principiului inofensivitatii, s—au ghidat de necesitatea neadmiterii incalcarii
nejustificate a drepturilor si libertatilor fundamentale ale omului, considerdm ca
acest fapt nu reflectd specificul activitétii speciale de investigatii realizate de cétre
subiectii autorizati ai statului.

Mai mult ca atit, respectarea drepturilor si libertatilor omului este garantatd
prin instituirea procedurii de autorizare a masurilor speciale de investigatii, prin
controlul legalitatii exercitdrii acestora si prin includerea in Lege a articolelor 4 si 5,
in cadrul cdrora sunt reglementate particularitatile protejarii drepturilor omului si
al protectiei datelor cu caracter personal.

Desi, conform particularitatilor, activitatea speciald de investigatii consté in
realizarea unui spectru larg de masuri orientate inclusiv spre depistarea indicilor
activitatii criminale, Legea privind ASI plaseazd accentul principal pe efectuarea
madsurilor speciale de investigatii in cadrul procesului penal. Astfel, din 20 de masuri
speciale de investigatii, prevazute in art. 18 al Legii privind ASI, 11 pot fi efectuate
numai in cadrul unui proces penal, 6 — atit in cadrul unui proces penal, cit si in
afara acestuia si doar 3 -in afara procesului penal.

Din cele 11 mésuri speciale de investigatii efectuate doar in cadrul unui proces penal,
8 masuri pot fi desfasurate numai cu autorizarea judecatorului de instructie, la demersul
procurorului, iar 3 mésuri — cu autorizarea procurorului. La masurile efectuate numai
cu autorizarea judecatorului de instructie, la demersul procurorului se refera:

1) cercetarea domiciliului si/sau instalarea in el a aparatelor ce asigurd suprave-

gherea si inregistrarea audio si video, a celor de fotografiat si de filmat;

2) supravegherea domiciliului prin utilizarea mijloacelor tehnice ce asigurd in-
registrarea;

3) interceptarea si inregistrarea comunicarilor si imaginilor;

4) retinerea, cercetarea, predarea, perchezitionarea sau ridicarea trimiterilor
postale;

5) monitorizarea conexiunilor comunicatiilor telegrafice si electronice;

6) monitorizarea sau controlul tranzactiilor financiare si accesul la informatia
financiarg;

7) documentarea cu ajutorul metodelor si mijloacelor tehnice, precum si loca-
lizarea sau urmadrirea prin sistem de pozitionare globald (GPS) ori prin alte
mijloace tehnice;

8) colectarea informatiei de la furnizorii de servicii de comunicatii electronice.
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Cu autorizarea procurorului, in cadrul procesului penal, pot fi efectuate urma-
toarele masuri speciale de investigatii:

1) controlul transmiterii banilor sau a altor valori materiale extorcate;

2) supravegherea transfrontaliera;

3) livrarea controlata.

De asemenea, cu autorizarea procurorului, dar atit in cadrul procesului penal,
cit si in afara acestuia, pot fi efectuate urmatoarele masuri speciale de investigatii:

1) identificarea abonatului, proprietarului sau a utilizatorului unui sistem de

comunicatii electronice ori al unui punct de acces la un sistem informatic;

2) urmarirea vizuala;

3) investigatia sub acoperire;

4) colectarea mostrelor pentru cercetarea comparata;

5) cercetarea obiectelor si documentelor;

6) achizitia de control.

Legea limiteaza cercul subiectilor competenti de a efectua anumite masuri spe-
ciale de investigatii. Astfel, controlul transmiterii banilor sau a altor valori materiale
extorcate, poate fi efectuat numai de cétre subdiviziunile specializate ale Ministerului
Afacerilor Interne si ale Centrului National Anticoruptie.

Numai in afara procesului penal, cu autorizarea conducétorului subdiviziunii
specializate, pot fi efectuate urmatoarele masuri speciale de investigatii:

1) chestionarea;

2) culegerea informatiei despre persoane si fapte;

3) identificarea persoanei.

Dupa cum observdm, numdrul mdsurilor speciale de investigatii care pot fi
efectuate cu autorizarea conducatorului subdiviziunii specializate a fost limitat esen-
tial. Considerdm ca acest fapt poate complica activitatea de depistare si prevenire a
criminalitatii, in special de cétre autoritatile care nu dispun de organul de urmdri-
re penald. In context, remarcim ci ar deveni foarte complicata realizarea sarcinii
prevazute la lit. d) din art. 2 al Legii privind activitatea speciala de investigatii, si
anume — colectarea de informatii despre posibile evenimente si/sau actiuni ce ar
putea pune in pericol securitatea statului. Mai mult ca atit, printre temeiurile pentru
efectuarea mdsurilor speciale de investigatii nu sunt remarcate direct evenimentele,
circumstantele care pot pune in pericol securitatea statului.

Din acest motiv considerdm cd ar fi fost binevenitd extinderea posibilitatilor
conducdtorului subdiviziunii specializate. Astfel, din moment ce mésurile speciale de
investigatii autorizate de cdtre procuror se efectueaza atit in cadrul unui proces penal,
cit si in afara acestuia, este posibild delimitarea acestora in dependenta de etapa la care
sunt autorizate. In asemenea situatie, dacd misura speciala de investigatie urmeaza a
fi efectuata in cadrul unui proces penal, atunci ea trebuie autorizata de catre procuror,
iar daca se efectueaza pina la pornirea procesului penal, atunci sd poata fi autorizatd de
cétre conduciatorul subdiviziunii specializate, cu atit mai mult cd acesta este responsabil
de intreaga activitate a organului care il conduce si legalitatea masurilor realizate.
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Potrivit art. 19 din Legea privind activitatea speciald de investigatii, temeiurile
pentru efectuarea mésurilor speciale de investigatii sint:

1) circumstantele neclare in legiturd cu pornirea urmaririi penale;

2) informatiile, devenite cunoscute, privind:

a) fapta prejudiciabila in curs de pregatire, de comitere sau comisd, precum
si persoanele care o pregatesc, o comit ori au comis—o;

b) persoanele care se ascund de organele de urmadrire penald sau de instanta
de judecata ori care se eschiveaza de la executarea pedepsei penale;

c) persoanele disparute fara urma si necesitatea stabilirii identitatii cadavrelor
neidentificate;

d) circumstantele care pun in pericol ordinea publica, securitatea militara,
economica, ecologica sau de altd natura a statului;

e) circumstantele ce pun in pericol securitatea investigatorului sub acoperire
sau a membrilor familiei acestuia;

3) actele procesuale ale ofiterului de urmarire penald, ale procurorului sau ale
judecitorului de instructie in cauzele penale aflate in procedura acestora;

4) interpeldrile organizatiilor internationale si ale autoritatilor de drept ale altor
state in conformitate cu tratatele internationale la care Republica Moldova
este parte;

5) raportul ofiterului de investigatii privind circumstantele ce pun in pericol
securitatea proprie, a familiei sale si a persoanelor apropiate lui.

Conform alin 2) al aceluiasi articol masurile speciale de investigatii se autorizeaza

si se infaptuiesc in cazul cind sint indeplinite cumulativ urmaétoarele conditii:

a) realizarea scopului procesului penal este imposibila pe alta cale ori exista un
pericol pentru securitatea statului; si

b) mdsura speciala de investigatii este proportionald cu restringerea drepturilor
si libertétilor fundamentale ale omului.

Legea privind activitatea speciala de investigatii reglementeaza masurile speciale
de investigatii, modalitatea de dispunere si de efectuare a acestora, precum si de rea-
lizare a controlului asupra legalitatii lor (alin.2, art. 1). De fapt, masurile speciale de
investigatii pot fi efectuate doar in cadrul activitdtii speciale de investigatii, de catre
organele imputernicite de lege si cu respectarea cerintelor expres indicate in lege.

Masurile speciale de investigatii sunt parte componentd a activitatii speciale de
investigatii, care constd din totalitatea actiunilor orientate spre solutionarea unor
sarcini tactice concrete. Masurile speciale de investigatii au caracter investigativ-de
cdutare fiind indreptate spre obtinerea informatiilor despre persoanele care pun la
cale, pregitesc sau comit o infractiune, despre depistarea indiciilor activitatii crimi-
nale, despre locul afldrii persoanelor care se ascund de ancheta si judecatd, precum
si a persoanelor dispérute.

In majoritatea statelor UE institutia masurilor speciale de investigatii este ca-
talogata drept tehnici speciale de investigare. Astfel, in conformitate cu prevederile
Recomandarii 10 (2005) a Comitetului de Ministri al Consiliului Europei, prin
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tehnici speciale de investigare se inteleg mijloacele speciale, inclusiv interceptarea
comunicatiilor si accesul la traficul de comunicatii si datele de localizare, urmérirea
clandestina si supravegherea audio si video electronica a locurilor publice si incaperilor
private, cercetarea clandestina a localurilor private, livrarea controlata, infiltrarea
agentilor sub acoperire si utilizarea informatorilor, supravegherea clandestina a tran-
zactiilor financiare si alte médsuri clandestine aplicate de organele abilitate in cadrul
anchetelor penale, in scopul depistérii sau investigdrii unor infractiuni penale grave.
Tehnicile speciale de investigare, pe de o parte, constituie mijloace vitale si eficiente
de combatere a infractiunilor grave, iar pe de altd parte presupun prin modul de
operare, ingerinte in drepturile persoanei ocrotite prin lege. O trdsdtura esentiala a
tehnicilor speciale de investigare rezida in instituirea unor conditii normative mai
stricte pentru aplicarea acestora, deoarece potrivit esentei tehnicile de investigare
respective aduc atingere drepturilor persoanei ocrotite prin lege.

Reiesind din prevederile Legii privind activitatea speciala de investigatii, pot fi
deduse trésiturile specifice mésurilor speciale de investigatii, si anume:

— midsurile speciale de investigatii sunt strict determinate de lege. Lista mésurilor
speciale de investigatii este expres prevazuta in art. 18 din legea nominalizata,
in alin. 2 al aceluiasi articol remarcindu-se ci aceasta listd este una exhaustiva
si poate fi modificata sau completatd numai prin lege;

— masurile speciale de investigatii pot fi efectuate doar de catre subiectii pre-
vazuti direct in art. 6 din lege;

— masurile speciale de investigatii se efectueazd numai in vederea realizarii
scopului si sarcinilor activitatii speciale de investigatii;

— masurile speciale de investigatii se infdptuiesc numai in conformitate cu legis-
latia si numai in cazul cind pe altd cale este imposibil de a asigura realizarea
sarcinilor prevazute in art. 2 al Legii;

— confidentialitatea si conspirativitatea organizarii, tacticii si metodelor de des-
fasurare a masurilor speciale de investigatii.”

Pentru a se incadra in prevederile legale masurile speciale de investigatii urmeaza
sd fie autorizate in conditiile procedurii instituite. Astfel, masurile speciale de investigatii
care pot fi autorizate de catre judecatorul de instructie la demersul procurorului se
autorizeaza in conditiile Codului de procedura penald al Republicii Moldova. Masu-
rile speciale de investigatii care pot fi autorizate de catre procuror, se autorizeaza de
cétre procuror din oficiu sau la demersul ofiterului de urmaérire penala, al ofiterului
de investigatii sau al conducatorului subdiviziunii specializate in cadrul unui dosar
special format si inregistrat. In ordonanta procurorului trebuie sa se indice:

a) madsura concretd autorizata;

b) perioada pentru care a fost autorizatd masura;

2 A sevedea: Cusnir V. Regimul juridic al mésurilor operative de investigatii: abordari concep-
tuale si pluridisciplinare. // Materialele Conferintei stiintifico-practice ,,Procuratura Republicii
Moldova la 20 de ani. Rolul si locul Procuraturii intr-un stat de drept,,, Chisinau, 27 januarie
2012, p. 145-146.
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c) identitatea atribuita investigatorului sub acoperire, precum si activitatile pe

care acesta le va desfasura;

d) numele, prenumele, numaérul de identificare al persoanei supuse masurii speciale

de investigatii sau datele de identificare ale acesteia, daca sint cunoscute;

e) motivul efectudrii masurii speciale de investigatii;

f) informatia cu privire la aparatele tehnice necesare pentru efectuarea masurii

speciale de investigatii.

Masurile speciale de investigatii care pot fi autorizate de citre conducatorul
subdiviziunii specializate se dispun prin rezolutie de citre conducatorul subdiviziunii
specializate din oficiu, precum si la solicitarea ofiterului de investigatii, ofiterului de
urmdrire penald sau a procurorului.

Atentie deosebita legiuitorul a atras termenului de desfdsurare a mésurilor speciale
de investigatii. Astfel, conform alin. 7 al art. 20 din Legea privind activitatea speciala
de investigatii masura speciala de investigatii se dispune pe o perioada de 30 de zile,
cu posibilitatea prelungirii intemeiate pind la 6 luni. Fiecare prelungire a duratei ma-
surii speciale de investigatii nu poate depasi termenul de 30 de zile. In cazul in care
termenul de autorizare a efectudrii masurii speciale de investigatii a fost prelungit pina
la 6 luni, se interzice autorizarea repetatd a mésurii speciale de investigatii pe acelasi
temei §i asupra aceluiasi subiect, cu exceptia cazurilor de utilizare a investigatorilor
sub acoperire sau de aparitie a circumstantelor noi, precum si a cazurilor de cercetare
a faptelor legate de investigarea crimelor organizate si a finantdrii terorismului.

Masurile speciale de investigatii autorizate trebuie sd inceapa la data indicata in actul
de dispunere sau cel tirziu la data expirdrii termenului pentru care a fost autorizata.

In cazul in care au disparut temeiurile si motivele ce au justificat autorizarea
madsurii speciale de investigatii inainte de expirarea termenului pentru care aceasta a
fost autorizatd procurorul sau, dupé caz, conducatorul subdiviziunii specializate va
dispune incetarea imediata a acesteia.

Daci insd nu mai existd temeiuri pentru efectuarea masurilor speciale de in-
vestigatii, ofiterul de investigatii solicitd procurorului sau, dupa caz, conducatorului
subdiviziunii specializate incetarea imediata a acestor mésuri.

Pentru asigurarea realizdrii controlului asupra desfasurdrii masurii speciale de
investigatii, ofiterul de investigatii care efectueaza masurile speciale de investigatii,
in termen de o luna de la data dispunerii mésurilor sau in termenul stabilit in actul
de dispunere, va informa printr-un raport procurorul sau, dupa caz, conducatorul
subdiviziunii specializate care a autorizat masura speciala de investigatii despre re-
zultatele obtinute la implementarea masurilor speciale de investigatii. Daca, in cadrul
examindrii raportului, procurorul sau conducétorul subdiviziunii specializate constata
ca nu sint respectate conditiile de efectuare a masurii speciale de investigatii sau ca,
prin masura dispusa, se incalcd disproportionat ori in mod vadit drepturile si inte-
resele legitime ale persoanelor, el dispune incetarea acesteia.

Rezultatele obtinute in urma desfisurarii mésurilor speciale de investigatii se
consemneazd de catre ofiterul de investigatii care efectueazd masura speciald de in-
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vestigatii prin intocmirea unui proces-verbal pentru fiecare masura autorizata de
judecitorul de instructie sau de procuror, iar in cazul masurilor speciale de investigatii
autorizate de citre conducatorul subdiviziunii specializate — printr-un raport care
se prezintd acestuia.

Rezultatele masurilor speciale de investigatii pot servi drept temei pentru efectu-
area altor masuri speciale de investigatii in scopul prevenirii criminalitétii si asigurarii
securitétii statului, ordinii publice, precum si in calitate de probe dacd au fost efectuate
in cadrul unei cauze penale.

In continuare vom supune analizei mésurile speciale de investigatii care pot fi
efectuate cu autorizarea conducatorului subdiviziunii specializate, deoarece catego-
ria respectivd de masuri speciale se disting prin anumite particularititi sub aspectul
autorizdrii, realizarii, controlului asupra legalitatii si finalitatii acestora.

Astfel, in conformitate cu prevederile Legii privind activitatea speciald de
investigatii,’ cu autorizarea conducétorului subdiviziunii specializate pot fi efectuate
urmatoarele MSI:

1. Chestionarea;

2. Culegerea informatiei despre persoane si fapte;

3. Identificarea persoanei.

Chestionarea, ca masura speciala de investigatii, constd comunicarea nemijlocita a
ofiterului de investigatii si a altor persoane imputernicite de catre acesta cu persoanele
care poseda sau care dispun de informatii despre fapte, evenimente, circumstante sau
persoane carte prezinta interes.

In esentd, scopul chestiondrii constd in acumularea informatiei prin interme-
diul comunicérii verbale interpersonale (discutie) cu persoana care cunoaste datele
(circumstante, evenimente, fapte, persoane) ce prezintd interes pentru ofiterul de
investigatii.

O astfel de discutie poate avea loc atit deschis, cit si confidential, prin contact
vizual personal sau prin intermediul mijloacelor tehnice de legatura (telefon).

Legiuitorul nu a prevazut pentru chestionare o astfel de conditie cum ar fi acordul
persoanei chestionate. Totusi, lipsa acordului ar face imposibilé discutia. Din acest motiv,
prin acordul benevol trebuie subintelesd comunicarea dintre obiectul si subiectul MSI
fara impunere, fard aplicarea constringerii, exteriorizate prin utilizarea amenintarilor sau
a altei influente. Insusi faptul participarii persoanei chestionate la discutie si raspunsul
acesteia la intrebéri reprezinta manifestarea acordului de a discuta, indiferent de faptul
daca a fost solicitat acceptul preventiv de a efectua chestionarea sau dacé a fost anuntat
subiectul MSI despre scopul, continutul discutiei ce urmeaza sa aibd loc.

Legiuitorul nu inainteaza careva cerinte si nu stabileste restrictii fata de procedura
de efectuare a chestiondrii. Astfel, conform unor opinii,* virsta, sexul, starea fizica

3 Alin. 3, art.18 al Legii privind activitatea speciala de investigatii nr. 59 din 29.03.2012 / Mo-
nitorul Oficial nr. 113-118/373 din 08.06.2012.

4 Komenrapuit k PefepanbHOMY 3aKOHY , OO OIEpPaTUBHO-PO3BICKHOI AeATENTbHOCTHL. /
Berym. cr. B. [I. 3oppkuna. Mocksa, Hopma. 2006. c. 99-101.
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sau psihica a persoanei chestionate nu pot impiedica efectuarea chestiondrii. Unicele
limite care pot exista tin de normele moralei si eticii. Spre exemplu, chestionarea mi-
norului nu necesita prezenta parintilor sau a pedagogului, este posibila chestionarea
persoanei bolnave, a victimei infractiunii, daca starea acestuia permite o astfel de
discutie. Chestionarea femeii, inclusiv despre circumstantele infractiunii cu caracter
intim, poate fi efectuatd nu numai de o altd femeie, dar si de un bérbat.

Timpul, locul efectudrii chestiondrii deseori rezultd din circumstantele de facto,
din acest motiv ea poate fi efectuata atit in localul de serviciu care desfasoara activi-
tatea speciald de investigatii, cit si in orice alt loc in care se afld persoana chestionata,
inclusiv in strada, transport, la locul de serviciu sau de trai, la locul faptei etc.

Nu contravine legislatiei efectuarea chestionarii cu respectarea regulilor conspiratiei,
prin nedivulgarea de citre subiect a identitétii sale, a statutului sau, sau participarea
la discutie cu prezentarea unei alte calitati. Acest fapt rezulta din drepturile organelor
care efectueazi activitatea speciald de investigatii. In special, dreptul de a utiliza in
scopul conspiratiei documentele care cifreaza identitatea persoanelor, ceea ce permite
prezentarea conform calitdtii care se contine in documentul corespunzator (alin. 1,
lit. ¢), art. 7 din Legea privind activitatea speciald de investigatii).

In procesul chestionarii ar putea fi utilizate aparatele de inregistrare audio, video
sau de alt ordin, atit deschis, cit si in secret fatd de persoana chestionatd. Utilizarea
aparatelor tehnice in procesul chestiondrii este posibila din cauza cé acest fapt nu se
rasfringe asupra esentei chestionarii, servind doar drept mijloc de fixare a informatiei.
Din acest motiv consideram cd in asemenea situatie nu este necesar acordul pentru
utilizarea tehnicii respective in procesul chestiondrii. Drept exceptie este chestionarea
cu utilizarea unui astfel de mijloc tehnic cum este detectorul comportamentului simulat
(poligraful). In cazul efectudrii chestiondrii cu aplicarea poligrafului, chiar si in cadrul
activitétii speciale de investigatii, este necesar acordul scris al persoanei chestionate.”

Anumite particularitati la efectuarea chestiondrii apar in situatiile specifice ce
rezultd din statutul procesual deosebit al persoanei chestionate, adicd dacd persoana
este banuitd sau invinuitd in sévirsirea infractiunii. Prin intérirea dreptului banuitu-
lui, invinuitului de a nu-si demonstra nevinovatia si de a nu marturisi impotriva sa,
precum si asigurarea invinuitului cu dreptul de a fi asistat de avocat din momentul
intentarii dosarului penal, al retinerii, arestarii sau punerii sub invinuire, legiuitorul
reiese din statutul deosebit al acestui subiect al relatiilor procesual penale si din ne-
cesitatea stabilirii unor garantii suplimentare pentru apéararea intereselor acestuia.

Deoarece normele legislatiei cu caracter general, nu pot fi aplicate in privinta
banuitului, invinuitului fara a lua in calcul particularitatile statutului sdu juridic, in-
clusiv care rezultd din prevederile Constitutiei RM si al Codului de proceduri penala,
chestionarea banuitului, invinuitului la indicatia ofiterului de urmarire penala poate
fi efectuata doar cu respectarea dispozitiilor Codului de procedurd penald, prin care

5 Art. 12 si lit. a) art. 13 din Legea privind aplicarea testarii la detectorul comportamentului
simulat nr. 269-XVTI din 12.12.2008 / Monitorul Oficial nr. 57-58/161 din 20.03.2009.
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sunt intdrite garantiile drepturilor acestui participant deosebit la procesul penal.

Rezultatele chestiondrii ca médsura speciala de investigatie se intocmesc sub for-
mad raport, in cazul cind a fost efectuata de catre ofiterul de investigatii. Totusi, din
moment ce chestionarea poate fi efectuatd si de catre alte persoane, imputernicite de
catre ofiterul de investigatii, consideram ca rezultatele acesteia ar putea fi reflectate
in astfel de documente cum ar fi explicatia, comunicarea, declaratia. Conform altor
opinii astfel de documente pot fi si procesul-verbal de recunoastere a vinovitiei,
cererea, certificatul, sau alt document de serviciu.® Tipul documentului depinde de
timpul, conditiile, circumstantele, forma, obiectul si subiectul chestionarii. Astfel,
chestionarea la locul faptei a mai multor persoane care cunosc in masurd diferitd
evenimentele ce prezintd interes, poate fi prezentatd sub forma de raport sau nota.
Daci chestionarea a avut loc cu conditia respectérii confidentialitatii asupra faptului
si continutului, atunci rezultatele sale pot fi reflectate doar in documente cu acces
limitat, fard indicarea datelor de identitate a persoanei chestionate.

Culegerea informatiei despre persoane si fapte este masura speciala de investigatii
care constd in dobindirea informatiei despre persoane fizice si juridice, despre faptele,
evenimentele, circumstantele care prezinta interes prin studierea nemijlocita a docu-
mentelor, a materialelor, a bazelor de date, prin intocmirea de solicitdri adresate per-
soanelor fizice si juridice care posedd sau care dispun de informatia nominalizati.

Asadar, dupa cum rezulta din cele expuse, informatia despre persoane si fapte poate
fi culeasd de la intreprinderi, organizatii, institutii, persoane cu functii de raspundere
sau persoane fizice, care dispun de surse oficiale (purtéitori, materiale, documente,
baze de date etc.), atit prin interpeldri oficiale, cit si cu utilizarea procedeelor tactice
si a masurilor de conspiratie.

Dobindirea informatiei, care se exteriorizeazd prin primirea sau adunarea de
informatie, reprezintd un proces de solicitare a documentelor oficiale, de intocmire a
interpeldrilor si obtinere a informatiei necesare pentru solutionarea sarcinilor activitétii
speciale de investigatii, precum si a verificarii anumitor informatii conform datelor
acumulate in baze de date, sau acumuldrii informatiei din aceste baze de date etc.

Drept obiect al solicitérii poate fi informatia de diferit gen, dar necesard pentru
solutionarea unor sarcini concrete, inclusiv pentru asigurarea desfasurarii altor masuri
speciale de investigatii, stabilirea directiilor de activitate, cautarea infractorului care se
ascunde sau a persoanei disparute fira urma, verificarii informatiei initiale primite etc.
In special, pot fi solicitate date privind eliberarea persoanei a documentelor oficiale,
prezenta mijloacelor de transport, a armei, privind antecedentele penale, numarul de
telefon, cercul legiturilor in locurile de detentie si alte date necesare.

Solicitarea privind accesul al informatie poate fi atit in forma scris3, cit si verbala,
in dependentd de statutul informatiei si necesitatea asigurdrii posibilitatii de studiere
a continutului surselor in care se contine.

6 Komenrapuit k PegepanpHOMy 3aKoHY ,,O0 OIEpaTMBHO-PO3BICKHON AEATENTbHOCTHL. /
Berym. cr. B. . 3oppknna. Mocksa, Hopma. 2006. c.101.
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Informatiile cu caracter confidential pot fi solicitate doar pe cale oficiald si nu-
mai in forma scrisd. La asemenea date se referd informatiile care constituie secret
al anchetei, informatiile cu caracter de serviciu, accesul la care este limitat (secret
de serviciu), datele ce tin de activitatea profesionald, accesul la care este limitat in
conformitate cu Constitutia si legile RM (secretul medical, notarial, advocatilor, a
comunicarilor telefonice, trimiterilor postale, telegrafice si altor comunicari etc.),
datele privind secretul comercial etc.

Luind in considerare ca activitatea speciala de investigatii poate fi efectuata atit
public, cit si in secret, precum si datoritd orientarii investigative a acestei activitati si
necesitétii respectarii regulilor conspiratiei la culegerea de informatii este posibild, sau ar
trebui asigurata posibilitatea primirii neoficiale a datelor cu caracter confidential.

Culegerea de informatii poate fi efectuatd nemijlocit de catre ofiterul de investigatii
sau cu ajutorul persoanelor care acordd suport, inclusiv in mod confidential. Obtinerea
informatiei din sursele aflate la persoane fizice poate avea loc prin xerocopierea lor
sau extragerea documentelor cu acordul acestor persoane. Efectuarea acestei masuri
speciale de investigatii se poate imbina cu efectuarea chestionarii, urmdrirea vizuala,
colectarea mostrelor pentru cercetare comparata etc.

Rezultatele culegerii informatiei despre persoane si fapte urmeaza a fi reflectate
prin raport, chiar si in cazul implicarii in aceasta méasura a persoanelor care acordd
ajutor ofiterului de investigatii.

Informatia obtinuta oficial, in urma culegerii de informatii poate fi anexata la
materialele dosarului penal in modul previzut de Codul de procedura penala.

Identificarea persoanei este mdsura speciala de investigatii care consta in stabi-
lirea persoanei dupa semnalmentele statice (amprente digitale, componenta singelui
si a salivei, urme de miros si urme lasate la locul infractiunii) si dinamice (mers,
gesticulare, mimicd etc.), precum si prin intermediul fotorobotului si al altor metode
ce dau posibilitate de a stabili persoana cu o probabilitate sporita.

De fapt, mésura respectiva consta in identificarea neprocesuala a persoanei dupa
modelul existent in memoria persoanei care identificd (martor, victima).

Masura respectivd presupune aplicarea metodelor criminalistice de identificare,
fira fixarea procesual-penald corespunzitoare. In special, identificarea persoanei este
posibila prin intermediul semnalmentelor statice si a celor dinamice. La semnalmentele
statice se atribuie amprentele digitale, grupa sangvina, expertiza parului, a salivei, a
urmelor de miros si altor urme ldsate la locul infractiunii, precum si in baza altor
trasaturi sau calitati ale persoanei, cum ar fi unele trasaturi specifice (cicatrice, tatuaje,
neajunsuri fizice). Semnalmentele dinamice, la rindul sdu, caracterizeazd persoana
conform trasdturilor de exteriorizare a anumitor deprinderi, cum ar fi specificul
mersului, gesturi caracteristice, mimica caracteristica persoanei, vocea persoanei,
defecte ale vorbirii etc.

Identificarea poate fi efectuata in baza totalitdtii semnelor generale si individuale
ale obiectului. Asemenea identificare poate fi realizata pe cale analiticd. Persoana care
identificd in mod imaginar evidentiazd unele trasaturi caracteristice ale obiectului,
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dupa care, pe baza lor formeaza chipul general al identificatului. Identificarea este
posibild si conform chipului generala al obiectului, fira analiza trasaturilor sale, cu
indicarea ulterioara a trasaturilor conform carora a fost identificata. Identificarea poate
fi efectuata atit pe cale perceperii vizuale nemijlocite cit si dupa fotografie, fotorobot,
imagini video, fonograme etc.

In calitate de obiect al identificirii pot fi nu numai persoanele concrete suspectate
de comiterea unei infractiuni, aflate in ciutare, dar si subiectii care se aseamédna dupa
exterior (trasaturi) cu persoanele care prezintd interes operativ.’

Masura respectiva poate fi efectuatd atit de cétre ofiterii de investigatii, cit si de
persoanele atrase la identificarea persoanei, care dispun de informatii despre persoana
identificata, precum si persoanelor care acordd ajutor ofiterului de investigatii sau
specialistii. Astfel, pentru a efectua mésura respectiva pot fi implicati chinologii, in
cazul utilizarii ciinilor la identificarea persoanei dupd urmele de miros, ridicate de
la locul faptei.

Identificarea persoanei poate fi efectuata si de persoana care nemijlocit nu a
perceput trasaturile obiectului (inclusiv video sa foto), dar dispune de informatie cu
caracter descriptiv despre trasiturile individuale ale persoanei (portretul vorbit).

Timpul, locul, metoda de desfasurare a mésurii respective se determina in depen-
dentd de prezenta informatiei despre persoana identificatd, participarea persoanelor
implicate in identificare. Astfel, identificarea poate fi efectuatd in incaperea organului
activitatii speciale de investigatii, in localul unde se afla specialistul implicat in masura
sau in locul posibilei aparitii a persoanei identificate.

Rezultatele identificarii se intocmesc in dependenta de metoda identificarii,
conditiile efectudrii sau componenta participantilor la masura. Astfel de documente
pot fi raportul ofiterului de investigatii, explicatia celui ce identifica, certificatul spe-
cialistului implicat in misura de identificare. In context, remarcdm ci Legea privind
activitatea speciald de investigatii nu a diversificat lista documentelor in care urmeazd
a fi reflectate rezultatele masurilor speciale de investigatii, desi acest fapt se impune
prin specificul subiectilor care intocmesc documentul corespunzitor.

Generalizind prezentul studiu considerdm necesar a mentiona importanta deosebitd
care revine masurilor speciale de investigatii in activitatea de prevenire, descoperire
si combatere a criminalitatii. In general, activitatea speciald de investigatii, in cazul
in care prioritate in activitatea de combatere a criminalitétii se pune pe prevenirea
infractiunilor, trebuie sd contina suficiente posibilitati de a se realiza cu eficienta
maximd. Lipsa unor reglementdri corecte si minutioase poate contribui la activizarea
criminalilor si, implicit, la cresterea nivelului criminalitatii in ansamblu. Din acest
motiv, organele de ocrotire a normelor de drept si serviciile speciale trebuie sa dis-
pund de un arsenal destul de larg de posibilititi pentru prevenirea, descoperirea si
combaterea criminalitatii.

7 Komentapwmit k PefepanbHOMY 3aK0HY ,,O6 OIepaTrBHO—PO3BICKHOII fiesiTeNbHOCTH . / BeTytr.
cr. B. JI. 3opbkuna. Mocksa, Hopma. 2006. c.101.
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NOTIUNEA DE INSOLVENTA S| BANCRUTA
iN LEGISLATIA ROMANA

Lica Florin ILIE, doctorand, Ofiter de politie MAI

Conceptul de insolventd implicd o situatie comerciald dificild sau o crizd a unui comerciant care
presupune depdsirea pasivelor i, implicit, imposibilitatea de a efectua plaa dataoriilor exigibile.
Prezentul articol este dedicat conceptelor fundamentale ale tipurilor de insolventd si bancrutd in
sistemul de drept romdnesc.

Cuvinte-cheie: insolventd, bacrutd, activitate bancard, sistem bancar.

THE CONCEPT OF INSOLVENCY AND BANKRUPTCY IN ROMANIAN LAw.

The concept of insolvency involves a difficult wealthy merchant or a crisis that surpasses asset
liability, causing the chance of operator time and good conditions of liabilities assumed. Under
the law, ,,is that state insolvency of the debtor that is characterized by lack of funds available for
certain debt, liquid and matured”.

Key words: insolvency, bankruptcy, banking

Legea privind procedura insolventei nr. 85/2006 — publicatd in M.Of. nr.
359/21.04.2006 a intrat in vigoare la 20.06.2006 intr-un cadru unitar. Anterior acestei
legi, procedura reuneste prevederile legale in materie falimentului a fost reglementatd
de Legea nr 64/1995 cu numeroase modificari.

Notiunea de insolventd implicd o situatie patrimoniala dificild sau de crizd
a unui comerciant in care pasivul depiseste activul, determinand imposibilitatea
indeplinirii de citre comerciant la termen si in bune conditii a obligatiilor de plata
asumate. Conform legii, ,insolventa este acea stare a patrimoniului debitorului
care se caracterizeaza prin insuficienta fondurilor banesti disponibile pentru plata
datoriilor certe, lichide si exigibile®.

Potrivit art.3 pct.1 din Legea 85/2006, insolventa este acea stare a patrimoniului
debitorului care se caracterizeazd prin insuficienta fondurilor banesti disponibile
pentru plata datoriilor exigibile. Legea face distinctie intre doud tipuri de insolventd,
cea vadita si respectiv cea iminenta.

Principala deosebire dintre cele doud stéri de insolventd o reprezintd exigibi-
litatea datoriilor. In timp ce insolventa viditd presupune depisirea scadentei cu un
termen de cel putin 30 de zile, insolventa iminentd se apreciazd anterior scadentei,
fiind practic o prezumtie de insolventd anticipata.
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Insolventa iminentd presupune dovedirea imprejurdrii ca la scadenta datoriile
exigibile nu vor putea fi platite, din lipsa fondurilor banesti. Sub aspect probatoriu
pot fi folosite toate mijloacele de proba reglementate de art.46 Cod comercial, com-
pletate cu cele previzute de dreptul procesual comun. Norma legald conditioneaza
insolventa iminenta exclusiv de lipsa fondurilor bénesti, astfel cd nu are relevanta
o eventuald insolvabilitate a debitorului, dacé acesta dispune de resurse financiare
suficiente pentru plata la scadenta a creantelor, cu toate cd in multe cazuri, insolva-
bilitatea este intalnita aldturi de insolventa. Este posibila si ipoteza ca debitorul sd
aiba in patrimoniu bunuri care intrec valoric scadentele in viitor, dar cu toate acestea
efectudrii platii, cerintele insolventei iminente sunt indeplinite.

Notiunea de insolventd nu trebuie confundati cu notiunea de insolvabilitate,
deoarece aceasta din urma este acea stare juridica a patrimoniului unei persoane
caracterizata prin aceea cd, elementele pasive depasesc numeric elementele active.
Existenta stdrii de insolvabilitate nu are in sine relevanta in ceea ce priveste initierea
procedurii insolventei, pentru numai insolventa atrage aplicarea procedurii speciale,
nu si insolvabilitatea'.

Procedura insolventei este, in temeiul noii legi, o simpla fazd, si probabil ultima,
in existenta unui subiect de drept care deruleaza activititi economice.

Insolventa este, de cele mai multe ori, determinata de cauze imputabile unor
persoane fizice, care pot constituii datorita modului in care au fost comise, a mijloa-
celor folosite si a scopului urmarit atat delicte civile, cat si fapte prevazute de legea
penala. Pentru desemnarea faptelor de naturd penald care produc incapacitatea de
plata a unui agent economic, in legislatia noastra se foloseste expresia bancrutd,
ficAndu-se distinctie intre bancruta simpld si bancruta frauduloasé. La baza optiu-
nii legiuitorului privitoare la stabilirea caracterului ilicit, se tine cont de mai multe
criterii, prioritare fiind gravitatea faptelor ce determina starea de insolventd si gradul
de pericol social a acestor fapte.

Bancruta este definita, in general, ca fiind starea de insolventd comerciald insotita
de nereguli in dauna creditorilor?.

Falimentul este considerat fraudulos numai daca a fost determinat de anumite
cauze imputabile sub forma intentiei. Dar aldturi de falimentul fraudulos, legislatia
sanctioneazd si anumite fapte imputabile, sub forma culpei. Se are in vedere incriminarea
faptei de bancruta simpld si raspunderea civila a administratorilor, cenzorilor, direc-
torilor si a altor persoane care au determinat starea de insolventd a debitorului.

Cu toate ca, intr-o acceptiune largd s-ar putea pune semnul egalitdtii intre
notiunea de bancruta si cea de insolventd, deoarece in esentad bancruta este si ea o

1 A se vederea: St.D. Cérpeanu, Drept comercial romén, ed. A VI-a, p.627; I. Turcu, op. cit.,
p-20, N. Costin, A. Miff, op. cit., p.33; N. Tandéreanu, op. cit., p.35; I. Adam, C.N. Savu, Legea
procedurii insolventei, Ed. C.H. Beck, Bucuresti, 2006, p.81

2 V. Pasca, Bancruta frauduloasd, ed.II-a, Ed. Lumina Lex, Bucuresti, 2005, p.9; V.Berchesan, N.
Grofu, Investigarea criminalisticd a infractiunilor de evaziune fiscala si bancrutd fraululoasa,
Ed. Little Star, Bucuresti, 2003, p.133
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stare de incetare a platilor determinata de lipsa lichiditatilor, totusi, in sens propriu,
bancruta este conditionata de existenta unei nereguli, care sa cauzeze imposibilitatea
platii datoriilor scadente. In schimb, in cazul insolventei, conditia ce trebuie inde-
plinitd este imposibilitatea in care se afla debitorul de a achita datoriile scadente cu
lichiditati disponibile.

La fel ca si Codul comercial, care face distinctie intre bancruta simpla si cea
frauduloasa, noua lege a insolventei face delimitarea intre cele doua tipuri de banc-
rutd-simpld, prevazutd de art.143 alin.1 i frauduloasd, prevazuta de art.143 alin.2.
Ins3, alituri de cele doud forme infractionale, care in afara oricirei discutii sunt fapte
ilicite de naturd penald, care se pot comite doar cu o forma de vinovitie a intentiei,
in practicd pot fi intilnite si alte activitati ilicite, comise cu vinovatie, comise de
debitorii insolvabili sau reprezentantii acestora, dar nu sunt incriminate de lege.
Cu toate acestea, comportamentele ilicite pot fi incadrate in continutul constitutiv
al notiunii de bancrutd, intrucat aceasta este o insolventd cauzata de nereguli, iar
faptele de natura penald constituie doar o parte din sfera extinsi a activitétilor ilicite,
aspect ce ne conduce la concluzia cd bancruta cuprinde in continutul sdu orice fapte
ilicite comise cu vinovatie. Indiferent ca este de natura civila sau penala, pentru a fi
intrunite elementele constitutive ale infractiunii de bancruta, se impune existenta
pe langa savérsirea unei faptei ilicite sa fie comisd cu vinovatie, si a cerintei ca prin
actiunea sau inactiunea debitorului, sd se fi determinat, in totul sau in parte, ajungerea
lui in stare de insolventa. Dacd nu a cauzat imposibilitatea debitorului de a face fatd
datoriilor exigibile cu sumele de bani disponibile, fapta ilicitda nu-si pierde in toate
cazurile acest caracter, deoarece ea poate fi sanctionati ca o altd forma de ilicit.

Prin urmare, in cazul bancrutei, nu are relevanta atat existenta unei fapte ilicite
imputabile unei persoane fizice sau juridice, cat legatura faptei ilicite cu starea de
insolventd a unui debitor, relatie in lipsa careia se poate discuta, eventual, de alta
forma de ilicit si nu ce bancrutéd simplia sau frrauduloasa.

In categoria faptelor ce pot fi considerate bancrute intr, atat cele prevazute de
art.143 din Legea 85/2006, respectiv bancruta simpla si frauduloasa, cat si faptele
ce pot angaja raspunderea membrilor organelor de conducere sau de supraveghere
ale debitorilor insolventi si a altor persoane care au determinat starea de insolventd,
descrise la art.138 din Legea 85/2006, situatie in care, la cererea administratorului
judiciar sau a lichidatorului, judecétorul-sindic poate dispune ca o parte a pasivu-
lui debitorului, persoand juridica, ajuns in stare de insolventa, sd fie suportata de
membrii organelor de supravaghere din cadrul societatii sau de conducere, precum
si orice altd persoana care a cauzat starea de insolventd a debitorului’, precum si la
art.79-80 din Legea 85/2006. Aceste articole prevad cd in perioada premergitoare
deschiderii procedurii insolventei, debitorul aflat in dificultate economico-financiara
poate incheia anumite acte prejudiciabile pentru creditori, iar acestia se vad ajunsi
in situatia de a nu-si mai putea recupera, in totul sau in parte creantele, in totul sau

3 A sevedea: St.D. Céirpeanu, Drept comercial roman, ed. A VI-a, p.697-701.
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in parte. Art.79 se ocupd de regimul juridic a unora dintre acele acte frauduloase
incheiate intre debitor in dauna drepturilor creditorilor intocmite in ultimii trei ani
ce au premers deschiderii procedurii insolventei si care pot fi anulate de judecétorul
sindic la cererea lichidatorului, in timp ce art.80, se ocupé de actele prezumate a fi
incheiate in fraudd, care pot deasemenea fi anulate de judecétorul sindic la cererea
administratorului judiciar, sau, dupa caz a lichidatorului.

In concluzie, in cazul actelor prevdzute de art.80, frauda este prezumata, iar in
ipoteza actelor mentionate in art.79 frauda trebuie dovedita®.

4 A se vedea: V. Pagca, Falimentul frauduluos, Ed. Lumina Lex, Bucuresti, 2005, p.11.
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DIAGNOSTICAREA MODIFICARILOR PRODUSE
iN CONTINUTUL INITIAL AL DOCUMENTELOR

lon VACARU, doctorand, ULIM
Recenzent: Gheorghe GOLUBENCO, doctor, conferentiar universitar

In lucrare se expun modalitdtile de falsificare a documentelor prin addugire de text, inliturare
mecanicd sau chimicd a continutului preexistent, precum si indicii ce denotd asemenea modificdri,
metodele de evidentiere a falsului. In finalul articolului se propune un algoritm de examinare a textului
documentului in cazul existentei unei banueli cd acesta a fost falsificat prin addugire de text.
Cuvinte cheie: document, stergere de text, corodare, addugire de text, algoritm de cercetare.

THE DIAGNOSTIC OF CHANGES MADE IN THE CONTENT OF THE DOCUMENT.

The paper exposes the ways of document falsification through new text adding, mechanical
or chemical removal of the existing text as well as the signs that denote such modifications
and the methods of highlighting the falsification. At the end of the article the author suggests
an algorithm of examination of the text of the document in the case of suspected falsification
through text adding.

Key words: document, mechanical and chemical removal of the text, text adding, research algorithm.

Situatia expertuald, la baza cdreia este pusa versiunea privind posibila modifi-
care partiald a documentului necesitd efectuarea expertizei tehnico-criminalistice
a documentelor pentru a solutiona intrebarea dacd in continutul initial al actului
sunt sau nu introduse careva modificari. Astfel de documente, continutul carora
este partial modificat prezintd destul de frecvent obiectul cercetérilor criminalis-
tice. Modificéri se opereaza in texte, impresiuni de stampila (sigilii), se inlocuiesc
fotografiile, se schimba unele file din documente etc. In aceste scopuri se recurge la
diverse stersaturi, adaugiri, corodari, spaldri de text etc.

Sarcinile care stau in fata expertului in cercetarea a astfel de documente pot
fi divizate in doud grupe: a) detectarea modificdrilor in continutul initial al docu-
mentului; b) relevarea continutului preexistent. Aceste sarcini sunt, de reguld, strans
legate intre ele si incercarea de a le desparti nu totdeauna reuseste. Spre exemplu,
detectarea coroddrii sau spaldrii de text presupune iminent descoperirea unor frag-
mente de grafisme ale textului initial.

In cele ce urmeaza vom incerca si abordim unele particularitéti problematice
ale metodicii diagnosticdrii a astfel de modificéri, dar si a posibilitdtilor relevarii
continutului preexistent al documentului.
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Prin stersatura majoritatea savantilor rusi (Cocenymkuna M.H., benkun P.C.
s.a.) inteleg, pe drept, doar inlaturarea mecanica a semnelor sau a oricaror altor in-
scriptii in scopul modificarii continutului initial al acestuia'. Criminalistii romani
semnificatia acestui termen o inteleg mai larg — ca ,interventie de naturd meca-
nicd sau chimica asupra documentului, indreptate spre inldturarea sau decolorarea
scrisului“?. Totusi, precizarile facute de cercetatorul roman D. Sandu scot in evidenta
unele deosebiri intre aceste modalitati, si anume ca, stergerea mecanica consta in
radiere §i rasuire, iar stergerea chimica in corodare si spélare.

Prin radiere se formeaza indicii de influenta mecanicd asupra documentului si
semne ale textului initial raimase pe acesta. De reguld, la inlaturarea scrisului prin
radiere mecanicé se foloseste guma, miezului de péine s.a., iar rdzuirea presupune
inlaturarea scrisului cu lama si alte obiecte ascutite de acest fel.

Intrebarile tipice care se formuleaza in fata expertului sunt: — daci documen-
tul incriminat a fost sau nu supus unor stersituri?; — care este continutul initial al
documentului?

Actiunea mecanicd asupra actului poate fi pusa in evidenta prin mai multe ele-
mente: — deterioararea structurii stratului superior al hartiei (distrugerea incleerii
fibrelor de hartie, ceea ce duce la scimosarea lor, pierderea luciului hartiei si aspectul
mat in zona respectivd comparativ cu satinajul normal al portiunilor invecinate);
— subtierea hartiei in locul afectat, gradul diminudrii fiind in functie de calitatea
hartiei (grosimea hartiilor de calitate inferioara este neuniformad, subtierea lor va fi
mai pronuntatd); — afectarea liniaturii imprimate a hértiei, a desenului de protectie,
a unor semne §i a grafismelor textului invecinat; — difuzia mare a cernelii in locurile
unde a fost alteratd hartia® — aparitia unor zone de alta culoare sau a unor zone, in
locurile unde s-a incercat refacerea satinajului.

Semnele unor rimadsite de text care s-au pdstrat in masa hértiei documentului:
— particule de colorant sau trasee grafice, incomplet inlaturate sau razuite; — urme
de presare lasate pe document de instrumentul scriptural’; — alterarea documentu-
lui dupé configuratia unor semne de scriere (subtierea grosimii hartiei, scimosarea
stratului superior al hartiei); — existenta unor fluoriscente accentuate, de nuante
diferite comparativ cu fondul general de fluoriscentd a documentului incriminat.

Fiecare dintre aceste semne pot fi scoase in evidenta cu ajutorul unui complex
de metode: fizice, fizico-chimice, fotografice sau altor procedee de examinare. Astfel,
scamosarea hartiei poate fi depistata in lumina incidentd sub un unghi ascutit. Um-

1 Oco6eHHOCTH CCTIeIOBaHYIsl HEKOTOPBIX 00BEKTOB TPaAMLIIOHHON KPUMIHA/IMCTUYECKOI KC-
neptussl: Y. [Tocobue./ ITog pen. B.A.Crerxosa. M.: 9KI] MBJI Poccun, 1993. 251 ¢., c. 189

2 Sandu D. Falsul in acte. Descoperire si combatere prin mijloace criminalistice. Bucuresti:Lumina
Lex, 1994. 222 p., p. 64

3 Berchesan V., Ruiu M. Tratat de tehnicd criminalistica. Bucuresti: Little Star, 2004. 752 p., p.
561

4 TexHUKO-KPUMMHAIICTUYECKOE KCIIepTH3a JoKyMeHToB. YueOnuk / Ilox pen.P.C.benkuna
n A.H. Camonunka. Bonrorpag: BCII MBJ] CCCP, 1978. 203 c., c. 116
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bra cdzutd de la fibrele ridicate delimiteaza portiunea atacatd. Micsorarea grosimii
hartiei poate fi depistatd examinind actul in transparentd, fixind rezultatele prin
fotografiere in lumina de trecere si uniforma. Intinderea cernelurilor in grafismele
din locul sterséaturilor usor pot fi observate cu lupa sau la microscop. Aceste simptome
sunt determinate de starea suprafetei hartiei si de incleierea ei.

Pentru a depista inldturarea mecanicd a inscrisurilor pe hartie de inalta calitate, in
cazuri aparte pot fi recomandate procedee de tratare cu vapori de iod sau prelucrarea
suprafetelor cu prafuri dactiloscopice®. Pe suprafetele afectate de stersaturi vaporii de
iod si particulele de praf sedimenteazd mai intens de cat pe resutul documentului.
In aceste scopuri uneori se folosesc si preparate clorzinciod, care colorezi portiunile
de suprafete sterse in nuanté cafenie.

Pentru relevarea inscrisurilor initiale pot fi utilizate un complex de metode
fizico-chimice, care permit a amplifica contrastul dintre fundalul documentului
(suprafata hartiei) si resturile slabvizibile ale inscrisurilor, provoaca luminiscenta
inscriptiilor initiale atat vizibild cat si cea invizibila din zona spectrului infrarosu,
utilizarea diverselor insusiri fizico-chimice ale colorantilor textului initial sau a celui
nou aplicat pe document, dupd cum urmeazd: — fotografia in raze oblice si lumina
penetrantd; — fotografia separatoare de culori (pentru relevarea grafismelor colorate);
— fotografia in raze reflectate din zona spectrului ultraviolet si infrarosu (pentru
refacerea inscriptiilor executate cu cerneald, creioane cu mind de grafit, a textelor
dactilografiate prin lentd speciala sau héartie copiativa indigo etc.); — fotografia in
curenti de inalta frecventa ce permite a reface textul inldturat dupa urmele de pre-
siune pe document; — relevarea scrisului prin intérirea electronici a contrastului®;
— examinarea in radiatii infrarosii (pentru relevarea textelor executate cu vopsea
tipograficd de culoare neagra, tusi negru, a textelor dactilografiate prin lenta speciala
sau hartie copiativd); — metoda difuzo-copiativa (pentru relevarea textelor, executate
cu cerneluri cu anilind, creioane chimice preparate cu albastru sau violet de metil,
pasta tocului cu bild); — metoda absorbtiei luminiscentei (refacerea textelor scrise
cu pasta tocului cu bild, tusi negru, vopsea tipografica) s.a.

Metodele de relevare a continutului inscriptiilor sterse si conditiile de aplicare
se selecteazd in functie de simptomele scoase in evidentd — particule de colorant,
urme de presiune etc., precum si de insusirile substantelor grafismelor inlaturate,
prezenta sau lipsa inscriptiilor ulterioare in locul alterat.

O altd metodd de relevare a urmelor de presiune o constituie ridicarea urmelor
de presiune cu ajutorul mulajului executat cu pasta ,, K “ Tot in aceste scopuri poate
fi folositd si fotografia in curenti de inalta frecventa.

Sunt cunoscute si alte metode de localizare a stersaturii si anume prin aplicarea
hartiei de turnesol si prin médsurarea conductibilititii electrice. Cu hértia de turne-
sol se va depista nu doar falsul in act ci §i materialul folosit la corodare sau spalare.

5 TMoramuuk JI.IT. TexHMKO-KPUMMHAIICTIYECKAS SKCIIEPTU3a JOKYMEHTOB 11 €€ POJib B CyieOHOM
mokaspiBaHuu. M.: JlekcIct, 2004. 143 c., ¢. 85
6 Berchesan V., Ruiu M. op. cit., p. 567
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Dacé hértia se va colora in roz, inseamnd cd s-a folosit o substantd acida, iar daca
va cdpita o culoare albastrd, inseamna cd s-a folosit o substanta bazica.

Radiatiile UV sunt utilizate atat pentru producerea fluorescentei si detectarea
locului stergerii, cat si pentru evidentierea scrisului preexistent, aceasta datoritd
insusirii ce o au de a fi absorbite si reflectate in alt mod decét radiatiile spectrului
vizual. Acestea ajutd, in primul rdnd, la relevarea scrisurilor spalate sau corodate,
fiind mai putin eficiente pentru relevarea scrisului alterat prin stersaturi mecanice.
Rezultate bune se obtin in cazul cernelurilor care contin coloranti organici, al tusu-
rilor si creioanelor de culoare rosie, galbena si verde. In ipoteza folosirii radiatiilor
UV, textul se mai poate reface prin metoda stingerii fluoriscentei, situatie in care se
foloseste o substanta de tipul eosinei, ce isi pierde fluoriscenta in portiunile textului
inldturat’.

Aplicarea radiatiilor infrarosii (700-1200 nm) pentru relevarea scrisului inde-
partat prin stersdturi este folositd pentru identificarea traseelor, substanta carora
nu este transparentd in aceastd zond a spectrului, asa cum se vede din foto de mai
jos (trasaturile de creion, tusi negru, vopsea tipograficd neagrd, panglica masinii de
dactilografiat s.a.)®.

Metoda difuzo-copiativd poate contribui la evidentierea inscriptiilor inlaturate,
daci acestea au fost executate cu coloranti organici. Aceastd metoda se bazeaza pe
efectul de sensibilizare si desensibilizare optica a materialelor fotografice. Punand
in contact actul modificat cu o placa sau o hértie fotografica, urmele scrisului sters
pot provoca un proces fotochimic de natura sd modifice starea halogenurii de argint
din emulsie si sa releve astfel imaginea initiala a scrisului. Metoda se caracterizeaza
printr-o mare sensibilitate, ea se aplicd de regula pentru relevarea scrisurilor inla-
turate pe cale mecanica’. La cele colorate sau spdlate, colorantul este distrus sau
se intinde pe o suprafatd mai mare a hartiei, ceea ce influenteazd negativ asupra
relevarii; rezultatele pozitive se pot obtine doar atunci cand interventia chimica s-a
limitat numai la trasaturile ce alcatuiesc scrisul.

Prin aceasta metodd pot fi relevate, in primul rand, inscrisurile executate cu
materiale care contin coloranti organici solubili in apa'. Este posibild, de asemenea,
relevarea urmelor materiale de scriere care contin coloranti anorganici. In astfel de
cazuri, tehnica de lucru parcurge fazele copierii, prelucrarii materialului fotografic
si reproducerii imaginii.

Metoda separatoare de culori se foloseste la relevarea resturilor de inscrisuri
slabvizibile. Cercetdrile se realizeazad in zona spectrului vizibil, deoarece diferenta de

7 Stancu E. Tratat de Criminalistica. Editia a II-a, revazutd si adaugitd. Bucuresti: Universul
juridic, 2002. 703 p., p. 279

8 Suciu C. Criminalistica. Bucuresti: Editura Didacticd si Pedagogicd, 1972. 579 p., p. 116

9 Chiriac Ed. Aplicarea metodei difuzo-copiative in studiul si expertizarea documentelor. In:
Probleme de medicini legala si judiciard. Vol. V. Bucuresti: Editura Medicala, 1966, p.161-
162.

10 Suciu C. op. cit., p. 474
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intensitate dintre grafisme si fond este maxima. Contrastul se amplifica cu ajutorul
filtrelor de lumina si a fotomaterialelor contrastante.

Corodarea prezinta o alta modalitate de indepartare a scrisului preexistent pe
cale chimica care constd in decolorarea (distrugerea) traseelor textului cu acizi diluati
sau substante alcaline. Spalarea — constituie o procedura de dizolvare a colorantului
grafismelor cu apd, spirt, alti diluanti si agenti chimici cu actiune combinata ca, spre
exemplu, prafuri sintetice de spalat s.a.

In fata expertului, de regula, se formuleazd urmitoarele intrebdri: a) Daca do-
cumentul a fost supus corodarii sau spalarii?; b) Care este continutul preexistent al
documentului?

In cadrul expertizei documentelor, modificate prin astfel de procedee, mai
intai se stabileste insusi faptul corodirii sau spélarii, mai apoi se scot in evidentd
grafismele inscriptiilor inlaturate.

Corodarea se particularizeaza printr-o serie de elemente, de natura s releve
modificarea actelor in acest mod. Solventii minerali sau organici folositi la stergere
au influentd nu numai asupra scrisului, dar §i asupra hartiei, asupra semnelor grafice
invecinate si asupra interpretarii grafice executate ulterior in portiunea alterata.

Ca repere concrete de detectare a unor asemenea interventii mentionam mai
intéi prezenta zonelor mate, a petelor galbui sau albicioase. Incleerea hartiei in aceste
zone este alteratd, ea devenind porozitard, higroscopicd. Un alt indiciu de alterare a
actului prin mijloace chimice il constituie cresterea fragilitatii hartiei, fisurile fiind
usor observate in transparentd. De asemenea, se poate constata intinderea trasatu-
rilor de cerneald executate in portiunea atacatd si schimbarea nuantei de culoare a
acestora'!, mai ales hartia cu continut mare de masa lemnoasa.

In portiunile alterate se va atesta diferentd de luminiscenti comparativ cu fondul
documentului. Aici insi trebuie avut in vedere ca luminiscentd poate apdrea peste
un anumit timp (3-5 minute) dupé inceputul luminarii documentului cu radiatii
UV. Pe de altd parte si iluminarea indelungatd a documentului este contraindicata,
intrucat razele UV altereaza de asemenea subtanta colorantd a grafismelor. La fel,
trebuie luat in calcul si faptul cd petele luminiscente pe suprafata documentului pot
fi si rezultatul unor impurificari a hértiei ce lumineaza sub actiunea acestor raze'.

Din indici mentionati mai sus, specific pentru corodare sunt doar fragilitatea
hartiei, modificarea retelei de protectie, a liniaturii, a inscriptiilor invecinate si a
noilor inscrisuri. Celelalte caracteristici sunt valabile atat pentru corodare cat si
pentru spalarea documentelor.

Pentru detectarea inldturarilor pe cale chimica se folosesc aceleasi metode ca la
depistarea razuirilor si radierilor dar mai pot fi aplicate si alte metode adaugatoare.
Sunt si metode specifice inlaturarilor chimice. Oricum, cele mai indicate metode

11 Sandu D. Falsul in acte. Descoperire si combatere prin mijloace criminalistice. Bucuresti:Lumina
Lex, 1994. 222 p., p. 67

12 TeXHUKO-KPUMMHAIICTIIECKOE IKCIIEPTH3a JOKYMeHTOB. Y4yebHuk / Ilox pen.P.C.Benknna
n A.H. Camonunxa. Bonrorpag: BCII MBJ] CCCP, 1978. 203 c., c. 121
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sunt: — fotografierea in raze UV reflectate; — fotografierea luminiscentei vizibile;
— fotografierea luminiscentei in raze IR; metoda difuzo-copiativd; — amplificarea
contrastului.

Metoda difuzo-copiativa enuntatd mai sus poate fi aplicatd doar daca coroda-
rea s-a realizat pe grafisme. In astfel de cazuri, hirtia fotograficd se umecteazi si
la lumina rosie a laboratorului se preseazd pe zona alteratd a documentului pentru
o perioadd de 40-60 sec.dupd care hértia se lumineazd cu lumina albé timp de 2-3
sec. In rezultatul prelucririi hartiei in solutiile de revelator si fixator fotografic, pe
fondul intunecat al ei pot fi observate trasee albe ale inscrisurilor relevate.

Simptomele principale care indica folosirea metodei de spalare in cazul inlaturarii
textului, pe langd alterarea incleerii hartiei, diferente in luminiscenta zonei atacate
si fondul documentului, luminiscenta unor grafisme ce nu se atarna la textul vizibil,
conduce la crearea petelor legate de difuzia colorantilor incriptiilor preexistente. Pentru
relevarea textelor spalate se aplica aceleasi metode ca si in cazul textelor corodate cu
exceptia metodei difuzo-copiative din motivele de difuzie a substantei colorante.

Adaugirea de text ca metoda de modificare a continutului preexistent pre-
zintd refacerea inscrisurilor initiale pe calea addugirii sau desendrii in spatiul liber
al documentului autentic a unor grafisme, cifre, litere, cuvinte sau fragmente de
text. Desenarea in astfel de situatii inseamna alipirea sau anexarea unor grafisme
ce modifica cifrele sau literele anterioare, spre exemplu, ,,3“ in ,,8% ,,1“ in ,,4% ,,0°
in ,,b“ s.a.m.d. Daca astfel de modificare a textului preexistent nu este stipulata si
certificatd conform regulilor de redactare a documentelor, ea poate servi drept lucru
stabilit in activitatea de probare a falsului documentului. Insusti faptul introducerii
schimbarilor in continutul initial al documentului prin addugire se determind de
cétre expert, intrucat addugirea ca atare nu constituie element de drept, dar de fapt
si ca modalitate de fals ea se foloseste de rand cu alte materiale de proba.

Inscrisurile pot fi schimbate la inceputul, mijlocul sau sfarsitul cuvintelor si cifre-
lor, precum si prin incorporarea lor intre randuri. Pentru ca sa mascheze addugarea,
plastografii se straduie sd imiteze executorul inscriptiilor preexistente folosind acelasi
instrument scriptural, aceeasi nuante de culoare a cernelurilor. Inscriptiile noi se
plaseaza astfel ca acestea sd nu se evidentieze, uneori repasandu-se traseele antece-
dente si cele ulterioare. Cu toate acestea, chiar daca indicii addugirilor se camufleaza
destul de minutios, in marea majoritate a cazurilor acestia pot fi depistati'.

Un prim element ce trebuie avut in vedere atunci cind existd banuieli ca actul
este modificat prin addugiri il reprezinta continuitatea logicé a textului. Neincadra-
rea fireasca in context a unui cuvant sau a unei fraze, prezenta unor contradictii
intre denumirea institutiei, impresiunea de stampild, semnatura, data actului, alte
mentiuni pe ambele parti ale documentului, dovedeste intercalarea, interventia de
modificare a actului.

13 TeXHUKO-KPUMUHATUCTIYIECKOE IKCIIEPTH3a JOKYMeHTOB. Yuebnuk / Ilox pen.P.C.Benknna
n A.H. Camonunxa. Bonrorpag: BCII MBJ] CCCP, 1978. 203 c., c. 125
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Un alt element evident de adaugire il constituie scrierea unor mentiuni pe act
de catre alta persoand decat aceea care a scris restul textului. Stabilirea adaugirii este
posibild si in cazurile cAnd ea se face de citre aceeasi persoana care a scris textul initial.
Datorita executdrii sale in alt moment si in alte conditii, scrisul adaugat poate prezenta
deseori fatd de cel anterior, in privinta valorilor dimensionale, pozitia semnelor grafice
fatd de axa verticald, spatiile dintre ele, calibrul trasdturilor, gradului de presiune, s.a."*
Asezarea actului in momentul scrierii initiale si adaugirii pe suporturi diferite, imprima
trasaturilor aspecte care, de multe ori, sunt edificatoare ele singure pentru demonstrarea
neconcomitentei intocmirii sale. Fenomenul apare indeosebi cand se scrie cu creionul
ori cu stiloul cu bila si cdnd unul din suporturi nu are suprafata perfect neteda.

Instrumentul de scriere furnizeaza si el importante elemente de ordin grafic, ce
pot fi luate in considerare pentru stabilirea addugirii. Atunci cand trasiturile adaugate
se executd cu un alt tip de instrument scriptural, sarcina dovedirii modificérii este
simpld. Cand insd s-a scris cu un instrument de acelasi fel este necesar si se observe
dacd corespund particularitatile morfologice ale trasdturilor. Astfel, trisdturile de
creion se pot diferentia dupa grosimea lor, dupa cantitatea de grafit depozitat, dupd
eventualele zgarieturi produse pe hartie.

Stiloul cu bild formeaza pe hartie trasdturi care diferd de cele executate cu pe-
nita. Deosebirea dintre acestea nu constituie o sarcina dificild, mai greu este si se
diferentieze intre ele trasaturile executate cu pixuri diferite sau cu acelasi pix dar in
momente si conditii de scris diferite. Distinctia se poate face deoarece in multe cazuri
difera grosimea si intensitatea trasaturii si, mai ales, aspectul striatiilor determinat
de iregularitéti ale bilei si impresiuni de sertizare a acesteia.

Modificarea actului este adesea relevata de plasamentul anormal al mentiunilor
cifrice ori literelor addugate, astfel se pot intalni randuri convexe ori concave, com-
primdri sau rasfirari de litere, prescurtari neobisnuite de cuvinte,etc. Intercalarea
este atestatd de absenta unei continuitati logice a textului si de neintegrarea scrisului
adaugat in coordonatele celui initial.

Textele adaugate si cele preexistente se pot deosebi prin impuritatile ce le contin
materialele de scriere: culoarea si nuanta de culoare, capacitatea de a reflecta si a
absoarbe radiatii IR si UV, capacitatea de a absoarbe razele Roientghen (in cazul, in
care in componenta materialelor de scriere existd elemente cu numarul atomic mai
mare ca 24), capacitatea de copiere (grafismele de cerneald de toate culorile se copie
pe hartie umezitd cu apd, pe cand trasaturile de pastd — pe materiale policlorvinil,
prelucrate cu diluanti organici)'. Dupa capacitatea de copiere pot fi diferentiate nu
numai grafismele scrise cu diferse ca compozitie materiale dar si cele ce detin aceleasi
constituiente insd executate in diferite perioade de timp.

14 Bidian L., Vicol I. Indrumarul specialistului in grafoscopie. Bucuresti: Institutul de crimina-
listica al Ministerului de Interne, 1970. 178 p., p. 49-50

15 Bobos L. Stabilirea falsului prin addugiri in acte. In: 20 de ani de experientd criminalistici.
Culegere. Bucuresti: Ministerul Justitiei, 1978, p.140-149., p. 140

16 Iloramauk [.I1. ut. cou., c. 143
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Din cele susmentionate se observa ca, pe langd examinarea caracteristicilor gra-
fice si topografiei spatierii lor, un alt pas in continuarea investigatiilor ar fi criteriile
fizico-chimice de stabilire a adaugirilor: diferentierea cromatica, comportarea fata de
radiatiile invizibile, examinarea microscopica, copiabilitatea materialelor de scriere,
comportarea fata de reactivi, analiza cromatografica s.a.

Elementele de ordin grafic nu oferd in toate cazurile posibilitatea stabilirii ada-
ugirilor. Uneori ele nu sunt suficient de edificatoare pentru o concluzie certé de fals,
fapt ce impune ca addugirea sa fie doveditd pe alte cai. Un rol important in acest
sens il au examindrile privind insusirile fizico-chimice ale materialelor de scriere
care, atunci cand diferd, constituie dovada elocventd a alterdrii actului. Situatiile
sunt simple cdnd addugarea se face cu un material de scriere de altd naturd sau
culoare decat aceea folosita la examinarea grafismului initial. Dificultdtile intervin
in momentul cand addugarea se face cu materiale de scriere de aceeasi natura sau
de aceeasi culoare.

Metodele de analizd a materialelor de scriere in vederea diferentierii lor sunt
diverse. Se vor aplica cu prioritate metodele fizice de examinare care sa nu afecteze
in vreun fel actul. Specifice stabilirii addugirilor sunt procedeele de diferentiere
cromatica, examinarea comportarii fata de radiatiile invizibile a materialelor de scri-
ere, examinarea microscopica a acestora, metoda copierii, examinarea comportarii
materialelor de scriere fata de feluriti reactivi si analiza cromatografica.

In incheiere, sintetizand cele spuse, mentiondm ca, in fond, examinarea do-
cumentelor in scopul stabilirii adaugirilor trebuie realizatd, dupa cum reese si din
cele relatate, intr-o anumitd consecutivitate care prezintd in sine un algoritm de
solutionare a acestei sarcini si care cuprinde urmatoarele elemente:

ALGORITMUL
examindrii documentului in scopul stabilirii addugirilor

1.Stadia prealabila

1.1. Studierea ordonantei (incheierii) si a altor materiale si obiecte ale dosarului
in scopul clarificdrii sarcinilor ce stau in fata expertizei

1.2. Determinarea plenitudinii si suficientei materialelor prezentate. In caz ci
apare necesitatea de materiale suplimentare, informatii privind circumstantele con-
fectiondrii sau pastrarii documentelor se alcatuieste si se expediazd un astfel de
demers argumentat.

1.3. Formarea unei imagini generale privind documentele in ansamblu, prezentate
la expertizi si a inscrisurilor contestate. In aceste scopuri se analizeazi denumirea
documentului, data executarii lui, culoarea, factura, aspectul exterior, dacd e origi-
nalul sau copia lui, prezenta unor eventuale deteriordri, sifonari, impurificdri etc.
Se cerceteaza si inscrisurile incriminate (caracterul lor-grafism, semn sau inscriptie
textuald), locul spatierii ei, daci exista sau nu diferente vizibile dintre acestea si restul
textului dupa culoare a materialelor de scriere sau modul de executare.
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1.4. Elaborarea ipotezelor de lucru si planificarea investigatiilor de expertiza.
Se are in vedere versiuni de lucru dupé care este posibil stabilirea faptului adaugirii.
Versiunile pot privi caracteristicile si insusirile dupa care poate fi determinat faptul
adaugirii de text, solutiile si metodele de cercetare, baza tehnico-materiala necesara
ghidurile informationale necesare, consecutivitatea aplicarii metodelor, cooptarea
altor specialisi din domeniile adiacente.

2. Stadia analiticd

2.1. Studierea structurii logice a continutului documentului, adica verificarea
daci exista sau nu contradictii logice intre partile documentului.

2.2. Determinarea modului de executare si a genului materialelor folosite in
fragmentele de inscrisuri confruntate. Aici pot fi aplicate metode microscopice sau
de determinare a solubilitatii materialului de scriere (in cazul unui volum mai mare),
adica comportarea fata de reactivi.

2.3. Cercetarea prin metoda vizuald a particularitatilor topografice de ampla-
sament a inscrisurilor contestate in document pentru a stabili dacé exista spatiere
neobisnuita a unor fragmente de text relativ la alte inscrisuri sau liniatura, margini
ale documentului etc.

2.4. Examinarea caracteriasticilor grafice ale scrisului pentru a preciza daca
exista diferente numai intre cele generale sau se deosebest att cele generale cat si
cele de ordin particular.

2.5. Examinarea culorii si nuantei de culoare a materialelor de scriere prin
metoda separatoare de culori, spectrofotometria microscopica si altor metode de
amplificare a contrastului.

2.6. Cercetarea particularitatilor morfologice ale grafismelor inscrisului incri-
minat prin metode microscopice.

2.7. Examinarea reliefului grafismelor in raze incidente sub un unghi ascutit,
in cimpi de curenti de inalta frecventi s.a.

2.8. Examinarea grosimii grafismelor prin metode instrumentale de mésurare,
statistice de probabilitate etc.

2.9. Examinarea capacitatii materialelor de scriere de a patrunde in masa hartiei
prin metode vizuale, microscopice a versoului documentului.

2.10. Examinarea insusirilor optice a materialelor de scriere in zona IR prin mai
multe metode: aparate opticoelectronice, fotografia in radiatii IR, termografia s.a.

2.11. Examinarea proprietdtilor optice a materialelor de scriere in zona UV
(observarea cu aparate opticoelectronice, teletehnica, fotografia in raze UV).

2.12. Testarea capacitétii de luminiscentd a materialelor de scriere in zona vizi-
bila a spectrului (cdnd documentul este luminat cu raze UV) prin metoda vizuald,
cu ajutorul microscoapelor speciale, inregistrarea cu aparatele fotografice si optico-
electronice.

2.13. Testarea capacititii de luminiscentd in zona rosie si IR a spectrului cu
ajutorul microscoapelor speciale, inregistrarea cu aparatele fotografice si opticoe-
lectronice
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2.14. Studierea comportdrii materialelor de scriere in cadrul aplicarii metodei
difuzo-copiative.

2.15. Analiza capacitétii de copiere a materialelor de scriere prin metoda copierii
umede pe peliculd policlorvinil, prelucrata cu solventi organici (in cazul suficientei
volumului de materiale).

2.16. Examinarea continutului si a impuritdtilor materialelor de scriere promo-
vata de specialisti in domeniul substantiologiei criminalistice in baza unei metodici
complexe.

2.17. Stabilirea consecutivitatii cronologice a trasaturilor intersectate prin apli-
carea unei metodici complexe.

2.18. Determinarea succesiunii cronologice a traseelor ce nu se intersecteazd
prin metode de examinare a insusirilor materialelor determinate de modificari sub
actiunea timpului.

3. Stadia de sintetizare a cercetdrilor

3.1. Aprecierea in ansamblu a totalitatii de caracteristici scoase in evidenta,
dupd cum urmeaza: a) ca elemente determinate de prezenta adaugirii de text; b) ca
totalitate de caracteristici ce marturisesc lipsa oricdror adaugiri; ¢) caracteristicile
nu pot fi interpretate univoc, adicd acestea pot marturisi cd modificarea textului pe
calea adaugirii nu s-a efectuat sau ca ea afost facuta de aceiasi persoana cu folosi-
rea acelorasi instrumente si materiale de scriere in spatiul liber al documentului;
d) simptomele scoase in evidentd sunt determinate de executarea fragmentelor de
text in conditii neobisnuite, insa insuficiente pentru a conchde categoric ca suntem
in prezenta unei adaugiri.

3.2. Formularea concluziei: a) categorice pozitive (faptul modificdrii continutului
inscrisurilor pe calea adaugirii este stabilit); b) categorice negative (inscrisul contestat
nu a fost modificat prin adaugire); ¢) de solutionat problema daca a avut loc faptul
adagirii de text nu a fost posibil

4. Alcétuirea raportului de expertizd, in care se reflectd mersul si rezultatele
investigatiilor, se trec in revista metodele aplicate, conditiile de utilizare si rezultatele

obtinute. Stabilirea faptului addugirii sau lipsa acestuia poate fi acceptatd ca fapt
probant in sistemul de probe despre falsificarea partiald a documentului ca varietate
de fals material al documentelor.
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BASIC ELEMENTS OF CIVIL SOCIETY SYSTEM

Carolina GALBEN, doctorandd ULIM

Civil society is not only a comprehensive concept that includes all political organizations, foundations,
leagues, unions and non-governmental organizations that act within this framework. For a better
understanding of civil society, it is necessary to analyze its components and their characteristics.
Keywords: Civil Society, NGOs, social organizations, family, civil society components.

ELEMENTELE COMPONENTE ALE SISTEMULUI SOCIETATII CIVILE

Societatea civild nu este decdt o notiune globald politicd ce cuprinde toate organizatiile de la
asociatii, fundatii, ligi, sindicate si pand la organizatii neguvernamentale ce actioneazd in
acest cadru. Pentru a intelege mai bine societatea civild, atdt nationald, cdt si europeand este
necesard analiza componentelor sale si ale caracteristicilor lor. Structura reprezintd edificiul
intern al societdtii, care reflectd varietatea si interactiunea componentelor ei, ce asigurd inte-
gritatea si dinamismul dezvoltdrii.

Cuvinte cheie: Societate civild, organizatii nonguvernamentale, organizatii sociale, familia,
elementele componente ale societdtii civile.

Civil society is a global and political notion that includes all types of organi-
zations such as associations, funds, leagues, trade unions and nongovernmental
organizations carrying out their activities in this area. In order to understand better
the civil society both national and European it is necessary to analyze its elements
with their distinguishing features. The structure represents the internal edifice of
the society reflecting the variety and the interaction of its elements that assure the
integrity and the dynamic development.

The human being with his natural needs and interests expressed through juridical
rights and duties is the main element of the system, a factor of intellectual and vol-
untary energy of the society. The elements of the structure are composed of different
communities and associations of people and mutual relations between them'.

There are a lot of varied social organizations and their organizational degree is
also different. Thus, there are organizations with many spontaneous elements and
more stable organizations with a constitution and working system set up by a legal
status that fixes the members' rights and duties.”

1 Anexcees C.C., Apxunos C.J. Teopusa rocymapcrsa u npasa. Mocksa: Hopma, 2005. c. 87
din 496 c.
2 Avornic Gh. Teoria generala a Dreptului. Chisinau: Cartier juridic, 2004. p.224 din 656p.
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The distinguishing feature of the civil society is the political pluralism. It is viable
when its members have a high level of intellectual and social development, are free
inside and able to act independently in the framework of any institute of public life.
The civil society generates the developed consciousness and the ability to objective
self realization.

Thus, the civil society cannot be defined as a system of any apolitical and public
relations and institutions. The genesis of such a society is formed of an enough coher-
ent system of economical, social and political, religious, spiritual — moral, domestic,
cultural and other public relations which through the means of determining the policy
of the state express the citizens' wish. Within this system different social organizations,
movements, political parties (excepting those governing), religious organizations, eco-
nomical associations and communities work, and finally the man himself as a personality
with his domestic, professional, entertainment and other different needs.’

The area of civil society organizations has been described as a varied, het-
erogeneous domain that brings together organizations which goals, structure and
motivations vary considerably.

Hence, it is difficult to find a common definition to the civil society organiza-
tion.!

The civil society:

a) Is included in a public space within the society;

b) Is situated between the state, the market and the family;

¢) Doesn't represent a homogeneous group nor a mass of isolated citizens;

d) Materializes through associations of citizens depending on their interests, so

that it is possible to follow common objectives and mutual interaction.’

It is important to take into account three aspects when analyzing the structure
of the civil society.

Firstly, the aforementioned structural parts that reflect the spheres of the vital
activity of the society are closely tied and interpenetrated. The unifying factor, the
epicenter of the various relations between them is the man (citizen) as the entirety
of all the social relations and the measurement of all the things.®

The organizations of the civil society are, first of all, associations of legal order
that voluntarily gather citizens following their own interests. As the members of
this organizations deliberate and realize in common their objectives and tasks that
are stipulated through associating statutes, these ones can dispose of a high special-

3 A.H.Tonosucruxosa, F0.A. [Imutprues. IIpo6reMsl Teopyn rocysapcrsa u mpasa: Y 4eOHUK.
— Mocksa: 9KCMO, 2005, c. 554 — 649 ¢

4 Muresan M., Dutu P. Societatea civila — actor nonstatal major. Bucuresti: Editura Universitétii
Nationale de Aparare ,,Carol I’, 2006. p.27

5 Cvetek N., Daiber E Quest-ce que la societe civile? Antananarivo, 2009 http://library.fes.de/
pdf-files/bueros/madagaskar/06890.pdf p.9

6 Anexcees C.C., Apxunos C.J. Teopus rocymapcra u npaBa. Mocksa: Hopma, 2005. c. 89
din 496 c.
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ized competence. The organizations of civil society are institutionalized structures
independent of the State and its institutions including political parties.”

Secondly, when analyzing the social and economic system as relatively inde-
pendent phenomena one shouldn't underestimate other structural elements (such
as ideas, norms, traditions).

Thirdly, we must understand that the factor that tie, put in order the structure
and the vital activity process of the public organization is the law with its common
humanistic nature maintained by a progressive and democratic legislation and that
the logic of the development of the civil society imply inevitably the idea of a based
on law state, a law democratic society.®

The civil society has a very complicated own internal structure. One of its features
is the presence of horizontal relations and the existence of some levels and stages.’

The organizations of the civil society working within the national framework
are juridical subjects that are members of a national juridical order. Generally, the
juridical order that exist in the majority of the European states claim to these organiza-
tions their recognition as juridical subjects of democratic structures, like the elected
members’ offices by the majority of the members and certification commission.

The organizations of the regional and/or international civil society working in a
cross-border manner in their quality of juridical subjects are subjected to the specific
jurisdiction of the state in which they have their headquarters. In the majority of
cases, the international organizations that join a federation like OSC don't dispose
of juridical personality if not having received such a quality from the behalf of the
country where their headquarters are situated.”

The structure of a modern civil society can be presented in the form of 5
basic systems which reflect the spheres corresponding to its vital activities. These
systems are: social (in the narrow sense), economic, political, spiritual-cultural and
informational.

The social system represents the totality of objectively formed communities of
human beings and of the relations between them. It is the primary and basic layer
(class) of the civil society that influences the vital activity of other subsystems.

First of all, we have to mention the block of relations tied to the mankind con-
tinuation, reproduction, life prolongation and children's education. These are family's
institutions and relations conditioned by their existence that assure the unification
of the basic biological and social principles in the society.

7  Muresan M., Dutu P. Societatea civild — actor nonstatal major. Bucuresti: Editura Universitatii
Nationale de Apérare ,,Carol I, 2006. p.28

8 Anexcees C.C., Apxumnos C.J. Teopus rocymapcrsa n npasa. Mocksa: Hopma, 2005. c. 90
din 496 c.

9 A.H. Tonosuctukosa, 10.A. Imurpues. IIpo6ieMpl Teopuit rocyapcTBa 1t pasa: Y 4eOHuUK.
— Mocksa: 9KCMO, 2005, c. 554 — 649 ¢

10 Muresan M., Dutu P. Societatea civild — actor nonstatal major. Bucuresti: Editura Universitatii
Nationale de Apérare ,,Carol I, 2006. p.28
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The second block is formed by law relations reflecting a strictly social essence
of the human being. These are tangible relations human to human both direct and
in diverse communities (groups, layers, classes, nations, races). !

The economic system represents the totality of the institutes and economic rela-
tions established by people in the process of the realization of property, production,
distribution, exchange and consumption relations of the social product. The first layer
is constituted by property relations which penetrate the whole canvas of economic
relations and all the production cycle and public consumption.'

The state and municipal property are recognized and protected in the Repub-
lic of Moldova. Property is the supreme expression of the access to possession, use
and disposal of goods. Before being a right, the property is a social and economic
reality.

The acceptance of master quality of a thing at his disposal in order to satisfy
his own needs, the affirmation of these prerogatives towards the third party were
born before law."

Being regulated by the state, the private property is integral part of the holder
and becomes as it is shown in the Declaration of the Rights of Man and of the Citi-
zen, the most sacred right."

The founding principles of the civil society consist in economic relations based
on diverse forms of property respecting the interests of the person and of the society
in general. The economic pluralism creates essential premises in order to exceed the
alienation of the human from the production means. The civil society demonstrates
its viability when its members possess tangible goods or have the right to use and
dispose of these goods. They produce the social product according to their own
conviction. The right to property can be private and public on the condition that
every participant of the public property — kolkhoz, co-operative, enterprise, etc — is
different. The right to dispose of a good is a basic condition for the freedom of the
person in every society.”

The relations of material or non material goods production represent the second
structural layer, the most important one. The creative labour of the members of a
society is on the basis of the production, labour relations being an indispensable part
of economic relations. The production relations present a more indirect and abstract
characteristic despite of their particularity; they become more independent towards

11 Anexcees C.C., Apxunos C.J. Teopusa rocymapcrsa n npasa. Mocksa: Hopma, 2005. c. 87
din 496 c.

12 Anexcees C.C., Apxunos C.J. Teopusa rocymapcrsa u npasa. Mocksa: Hopma, 2005. c. 88
din 496 c.

13 Gisca V., Drept civil, drepturile reale. Chisindu: Elena -V.I, 2009, p. 41

14 Manoliu J., Durac Gh., Drept civil, dreptul de proprietate si dezmembraméantele sale, Iasi:
Sanvialy, 1996, p. 36.

15 A.H. TonoBuctukosa, F0.A. Imutpues. [Ipo6ieMsr Teopun rocyfapctsa 1 mpasa: Y 4eOHMK.
— Mocksa: 9KCMO, 2005, c. 554 — 649 ¢
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the will and consciousness of a real man. The structural elements of the economic
system are private, municipal enterprises, co-operatives, and farmers' home admin-
istration, citizens' individual private enterprises.

Distribution, exchange, consumption relations of the social product represents
a compound part of economic system however they function in a special measure
and in the framework of another system — the social one. *°

Property can be defined under two aspects:

a) Of economic category,

b) Of juridical category.

Property generates assurance in the man's complicity towards the goods and
phenomena and through this he is forced to work in order to preserve and rationally
use the things."

Thus, the organizations of the civil society:

a) Are independent of the state and economic organizations

b) Don't work for profit

c) Try to attract attention to their interests

d) Work in accordance with the established goals, serving “the public interest”

e) Don't follow governing function, but are interested in the participation in the

independent politics."

The basic self-regulatory elements constitute the political system — the state,
political parties, social-political movements, associations and the relations between
them. From a political point of view, the individual functions as a citizen, a MP, a
member of a party or organization.

The profound and essential layer is set up by the authority relationships that
penetrate the political system in all its spheres, at every stage of its development.
Authority relationships are various: relations between the state and other structural
elements, between the state bodies and institutions, etc. The relations bound to po-
litical parties’ activity have a privileged place; their final aim is always the political
(state) authority.?

Some organizations comprise a limited number of persons, while others can
count thousands of sympathizers and hundreds of members. At the functional
level, the organizations of the civil society can deploy operational or defense ac-
tivities in someone's interests. The organizations of the operational civil society

16 Anexcees C.C., Apxunos C.J. Teopusa rocymapcrsa u npasa. Mocksa: Hopma, 2005. c. 88
din 496 c.

17 Baies S., Rosca N., Drept civil. Partea generala. Drepturi reale. Teoria generala a obligatiilor
(Scheme), Chisinéu, 2001, p. 111.

18 Paitsbepr B.A. Kypc sxoHoMmuxu, Mocksa: IHOP-M, 1997, p. 97. din 720p

19 Cvetek N., Daiber E Quest-ce que la societe civile? Antananarivo, 2009 http://library.fes.de/
pdf-files/bueros/madagaskar/06890.pdf p.9

20 Anexcees C.C., Apxunos C.J. Teopus rocymapcrsa u npasa. Mocksa: Hopma, 2005. c. 88
din 496 c.
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contribute to supply social security services, while their first objective defend-
ing certain interests is to influence the public authorities’ politics and the public
opinion in general.!

The superior layer of the civil society consists in the relations tied up to indi-
vidual choice, political and cultural preferences, and valuable orientations. These
are diverse groups of interests, political parties (which don't govern), movements,
clubs, influence groups, etc.

Thus, a cultural -political pluralism is assured presuming the denial of ideologi-
cal stereotypes and the assurance of free self-determination of every citizen. This
layer of the civil society includes the most social-active institutes, which are tied up
to the state-political system.

At the same time, the mere existence of the civil society in any of its possible
manifestations, is not enough and good to fulfill the functions. Only the presence
of “certain intensity, distributions and types of civil society positively contributes to
the consolidation and at a later stage to the persistence) of democracy,” speaking
even about a democratic civil society*, and more, about “the paradox of the civil
society”® and the duality of its effects, on the one side about the associative framework
with positive effects on the government and on the other side about the associative
framework and a form of resistance towards the government.?

Besides the strictly authoritative relations, there is a wide range of political
relations including problems of citizens' adherence to social-political organizations,
freedom of the word, guaranties of the citizens' electoral rights, functioning of the
forms of direct democracy, etc.”

It is evident that the citizens follow their own interests when they join associa-
tions to which they adhere in order to deliberate needs, to realize and to maintain
associative and democratic life. In general, citizens realize voluntarily their interests
inside their associations. Usually, the organizations of the civil society bring together
a high competence, highlighted by associative life being characterized by their mem-

21 Muresan M., Dutu P. Societatea civild — actor nonstatal major. Bucuresti: Editura Universitétii
Nationale de Apdrare ,,Carol I, 2006. p.27

22 A.H. Tonosucruxosa, }0.A. [Imurpues. IIpo6remsl Teopuu rocygapcTsa i mpasa: Y 4eOHUK.
— Mocksa: 9KCMO, 2005, c. 554 — 649 ¢

23 Schmitter, C. P. Civil Society East and West. In Larry Diamond (Ed.) Consolidating the
Third Wave Democracies. Baltimore: The Johns Hopkins University Press, 1997. p. 246. p.
239-263.

24 Diamond L. Rethinking Civil Society: Toward Democratic Consolidation,” Journal of De-
mocracy 5, no. 3, July 1994,p.11 din pp. 4-17.

25 Foley, M. W,, Edwards B. The Paradox of Ciivl Society. In Journal of Democracy. No. 3 Iulie.
1996. p. 38-52.

26 Foley, M. W,, Edwards B. The Paradox of Ciivl Society. In Journal of Democracy. No. 3 Iulie.
1996. p. 38.

27 Anexcees C.C., Apxunos C.J. Teopus rocymapcrsa u npasa. Mocksa: Hopma, 2005. c. 88
din 496 c.
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bers' interests and needs. These organizations offer individual participative methods
and forms to the citizens, — especially after they had adhered to an association — in
order to realize goals and tasks set up by the statute.?®

They aim to actively participate in the public life, in general, concerning the
populations’ general interest, the interest of certain groups or of society as a whole.
They don't defense the commercial or professional interests of its members.*

The spiritual-cultural system comprises the relations between people, their
associations, state and society regarding the spiritual-cultural goods and institutes —
the materialized institutions (educational, scientific, cultural, religious ones) trough
the intermediary of which are realized these relations.*

The civil society relies on a diverse and vast social structure that reflects all
the richness and diversity of the interests of many groups or social layers and their
representatives. Furthermore, this variety is objectively oriented towards different
changes, is dynamic creating and interrupting vertical and horizontal relations.*

The basic block in this sphere is constituted by the relations concerning the
education. Education represents the fundamentals of the development of human
personality. Its state is a clue to the development of society perspectives. Without
education neither the spiritual-cultural sphere nor the public system can function.

The relations conditioning the emergence and the development of science, culture,
religion are vital for the man and the society. The constitution ways of these relations
are diverse, and the impact on the person is unambiguous, but the consolidation fac-
tors are oriented towards the upholding of historical experience, general humanistic
traditions, the accumulation and the development of scientific, moral-spiritual and
cultural values.*

In this context, the way in which the structures of the civil society follow
coherently and consciously the cultivation of such civic attitudes that could have
important effects on the success of the democratic transformational process of one
nation, and implicitly of the changing process on its social level, it becomes very
important the study of the modality in which this social changing is generated
and modeled by the civil society and the identification of the mechanisms that
lay on the basis of the direction choice, the action of the structures of the civil
society having effects at an individual (concerning the interpersonal relations and

28 Muresan M., Dutu P. Societatea civild — actor nonstatal major. Bucuresti: Editura Universitatii
Nationale de Apérare ,,Carol I, 2006. p.21

29 Muresan M., Dutu P. Societatea civild — actor nonstatal major. Bucuresti: Editura Universitatii
Nationale de Apérare ,,Carol I, 2006. p.27

30 Anexcees C.C., Apxunos C.J. Teopus rocymapcrsa u npasa. Mocksa: Hopma, 2005. c. 88
din 496 c.

31 A.H.Tonosucruxosa, }0.A. murpues. IIpo6remsl Teopuu rocygapcTsa u rmpasa: Y 4eOHUK.
— Mocksa: 9KCMO, 2005, c. 554-649 c

32 Anexcees C.C., Apxunos C.J. Teopus rocypapcrsa u npasa. Mocksa: Hopma, 2005. c. 88
din 496 c.
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the individual's relations with the institutions and social mechanisms) and social
level, with consequences for the socialization process and for the economic and
political spheres.*

The informational system results from the direct communication between people
and through means of mass information. Its structural elements can be organizations,
institutions, public, municipal and private enterprises which realize the production
and the broadcasting means of mass information. The informational relationship is
pervasive penetrating all the civil society spheres. **

The associations and the organizations defined to the sphere of the civil society
have proved their efficiency in “affirming the autonomy of those who wanted to act
as they were free” during the authoritarian regime.*® The mobilization of the civil
society as means of abuse exposure and submission of the legitimacy of authoritar-
ian regimes propelled this social structure in front of the theories about democracy
in the last centuries. ** Communication between citizens being facilitated by the
active associations and organizations within the civil society has contributed to
the emergence of an interpersonal confidence stage among the participants to this
structure; this confidence determines them to follow the game rules.”” Within the
framework of the register of life associative effects on the society is incorporated
their contribution to the generation and cultivation of the social capital, understood
as “those features of the social organizations like network, norms and social confi-
dence that facilitate the coordination and cooperation for the common good,”; these
features are considered to have significant influences on development efforts and/or
changing of a community.*

However, the lexical group “the organizations of the civil society” can be used
to describe a range of organizations that have in common the following distinctive
features:

— aren 't created to realize personal profits. Yet they can have employees and run

activities that produce profit, they don't spread any benefit to their members
or authority;

33 Nicolescu C. Societatea civild ca agent de schimbare sociald in Roménia http://www.policy.
hu/cnicolescu/MTCS /proiect_cercetare_model.pdf 7p.

34 Anexcees C.C., Apxunos C.J. Teopusa rocymapcrsa u npasa. Mocksa: Hopma, 2005. c. 88
din 496 c.

35 Linz, ], Stepan A. Problems of Democratic Transition and Consolidation Southern Europe,
South America and Post-Communist Europe. Baltimore: The John Hopkins University Press,
1996, p. 7. din 497p.

36 Diamond L. Rethinking Civil Society: Toward Democratic Consolidation, Journal of De-
mocracy 5, no. 3, July 1994,p.5 din pp. 4-17.

37 Reisinger, W. R. “Establishing and Strengthening Democracy” in Robert Grey (Ed.) Demo-
cratic Theory and Post-Communist Change. Baltimore: The John Hopkins University Press,
1997. p. 56. p. 53-74.

38 Nicolescu C. Societatea civild ca agent de schimbare sociald in Roménia http://www.policy.
hu/cnicolescu/MTCS /proiect_cercetare_model.pdf p.3.
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— are voluntary, that is they are created on the persons’ wish and there is, ge-
nerally, a voluntary participative element within the organization;

— are different from informal groups or ad-hoc constituted groups by a certain
degree of formal or institutional existence. Generally the organizations of the
civil society are officially institutionalized structures having a strictly defined
mission, objectives and an action field. They are responsible towards their
members and donors;

— are independent, especially from governments and public powers in general,
from the political parties or trade organizations,

— are impartial regarding their objectives and values which they defend.”

Some authors consider that the range of the elements of the civil society is

somehow wider. The system of the civil society is different through a developed
structure. The following basic elements are part of this structure: 1) humanitarian
(the human element of the society — free individuals); 2) social (social division of
the society in social groups, classes, layers): 3) economic (economic organization of
the society — property, production, exchange, consumption forms and relations);
4) spiritual (science, teaching, culture, religion, etc); 5) informational (means and
forms of mass information and public opinion); 6) territorial — administrative (local
self government); 7) organizational (diverse forms of group formations).*’

39 Muresan M., Dutu P. Societatea civild — actor nonstatal major. Bucuresti: Editura Universitatii
Nationale de Apérare ,,Carol I, 2006. p.27

40 Hepcecsnun B. C. O6mas teopust npasa u rocygapcrsa. Mocksa: IHOPA — M, 1999. c.
286
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IN MEMORIAM: PROFESORUL GHEORGHE GUZUN:
~PATRIARHUL” TEORIEI GENERALE A STATULUI SI
DREPTULUI IN REPUBLICA MOLDOVA

Profesorul Gheorghe Guzun s-a ndscut la 18 august 1935, in s. Drasliceni, judetul
Lapusna. De-a lungul vietii sale, care n-a fost usoard, Gheorghe Guzun si-a valorificat
din plin calitatile cu care 1-a inzestrat natura.

A muncit temeinic si cu ardoare. In 1944—1951 a studiat la scoala medie din
satul natal Drasliceni. In conditii materiale grele, a absolvit Scoala Pedagogici din
Orhei, cu rezultate remarcabile (1951—1955).

In 1968 a absolvit Facultatea de Drept (USM, 1964—1968), iar in 1971 doctoratul
(USM 1968—1971). In anul 1975 obtine gradul de doctor in drept (Odesa).

In 1968 a devenit lector asistent al Universititii de stat din Moldova, apoi treptat
lector universitar, lector superior si conferentiar universitar (USM, 1968—1985). A
activat in Institutul de Cercetari Stiintifice in domeniul Pedagogiei (colaborator sti-
intific superior, 1985—1991), Institutul de Filozofie, Sociologie si Drept al Academiei
de Stiinte a Republicii Moldova (1991—1993), Universitatea Libera Internationald din
Moldova (1993-2003). Astfel, si-a daruit viata celor insetati de cunoastere, precum
si stiintei juridice, aflatd in deplina afirmare si prin contributia semnificativd a dlui
Guzun.

A avut un domeniu stiintific de activitate foarte vast: probleme generale ale
statului si dreptului. S-a consacrat problemelor sociale si juridice ale familiei con-
temporane.

Este autorul unui numar impundtor de lucréri stiintifice, cirti de autor, artico-
le fundamentale: (in total) — peste 60, Monografii — 3, Brosuri — 6, Articole —
49,Lucriri stiintifico-didactice — 4, Numarul lucrarilor publicate: in ziare — 30, in
reviste de publicistica — 19, in reviste de specialitate — 7.

Dintre care mentionam:

e Problemele perfectiondrii legislatiei familiale a Republicii Moldova (1998);

e Izvoarele istorice ale dreptului (2001);

e Riaspunderea juridica si constrangerea de stat (2001);

Cauzele care inlatura raspunderea juridica (2001);

Conceptul si principiile legalitatii (2002);

Interpretarea dreptului (2002);

Caracteristica si structura normei juridice (2003);

Sistemul juridic al societatii (2003);

Teoria generala a statului si dreptului (manual, 2009, coautor)
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A elaborat cursurile universitare:

e Teoria generala a statului si dreptului (din 1971);

e Probleme ale teoriei generale a statului si dreptului (din 1971);
e Sistemul politic al societatii (1976—1981);

e Bazele statului si dreptului (1976—1987).

A fost redactor stiintific la lucrarile stiintifice:

e Legea fundamentald a vietii noastre;

e Educatia juridica a elevilor;

e Culegere de probleme si insarcinari la cursul ,,Bazele jurisprudentei®

A fost un participant activ la diferite conferinte, simpozioane nationale si inter-
nationale, specializari si cursuri de perfectionare. A iubit sa lucreze cu oamenii si ei
ii rdspundeau cu reciprocitate.

Profesorul Gheorghe Guzun s-a afirmat ca un pedagog de exceptie, ca un ,,in-
telectual de rasd, un extraordinar interlocutor si povatuitor®

Lectiile sale bazate pe vasta sa eruditie profesionald, pe vocatia sa de profesor
erau clare, riguroase si atractive, captau interesul tinerilor pentru o stiinta abstracta,
dar splendida. Asa se face cd seriile de absolventi formate de profesorul Gheorghe
Guzun au atins performante in formarea viitorului lor in jurisprudenta si stiinta
moldoveneasca.

Iar prezentul memoriu reprezintd omagiul adresat memoriei celui care a fost
Profesorul Gheorghe Guzun.

Conf. univ., dr. Vitalie GAMURARI,
conf. univ., dr. Serghei TURCAN
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RECENZIE LA MONOGRAFIA P ———
~CONCEPTUL INFRACTIUNII

MILITARE iN DREPTUL PENAL,
AUTOR ULIANOVSCHI XENOFON,
DR., CONF. UNIV.

CONCEPTUL

INFRACTIUNII

MILITARE
Lucrarea reflectd o tema destul de actuala, dome- iN DREPTUL PENAL

niu ce are tangenta nu doar cu dreptul penal, dar intr-o
mdsura si cu dreptul international umanitar si dreptul
international penal. Obiectul monografiei in cauza con-
stituie studiul asupra unui segment ingust — dreptul
militar. Asa cum mentioneaza si autorul, dreptul militar se atribuie la ramurile de drept

complexe. Caracterul complex al dreptului militar ca ramura de drept este determinat de
specificul obiectivelor de reglementare juridico-militard. Lucrarea promoveazd conceptul
conform caruia dreptul militar are unele trasaturi specifice care-1 deosebesc de toate
celelalte ramuri de drept.

Atentiondm, ca cercetarea conceptului de infractiune militard nu este impusa sub
aspectul faptului ca aceste infractiuni poartd un caracter nou, ci reiesind din valoarea
sociald supusa protectiei prin intermediul acestor incrimindri penale si evaluarea relatiilor
sociale care formeazi categoria obiectului acestor infractiuni.

Obiectivul principal al monografiei in cauzé este analiza si interpretarea esentei si
continutului normativ al infractiunilor militare prin prisma reglementarilor internatio-
nale si nationale in materie, accentul fiind pus in special pe posibilitatile si necesitétile de
incriminare si dezincriminare a unor infractiuni militare, pe posibilitatile si realitétile de
penalizare si depenalizare a unor asemenea fapte.

Structura si continutul lucrarii permite celor interesati sa constientizeze esenta con-
ceptului infractiunii militare, inclusiv prin prisma reglementarilor teoretice si a practicii
judiciare. Autorul a utilizat surse bibliografice ce caracterizeaza cele mai diverse scoli
doctrinare, dar in egala masurd a utilizat practica judiciara, in special cea nationald,
fapt ce ia permis sa aibd o pozitie clara si bine argumentata in interpretarea conceptului
infractiunii militare in dreptul penal. Prezinta interes si recomandairile facute de autor,
inclusiv sub apect teoretic si practic.

Monografia ,Conceptul infractiunii militare in dreptul penal” reprezinta un studiu
fundamental in domeniu si vine sd confirme nivelul inalt al scolii autohtone de drept
penal. Lucrarea va fi utild atat teoreticienilor, cat si practicienilor din Republica Moldova.
In opinia autorului, studiul realizat poate fi utilizat in calitate de ghid de citre judecatori,
procurori, ofiteri de urmdrire penald, avocati. In egald masuri lucrarea va fi utild pentru
studenti in cazul implicérii in gama de probleme legate de interpretarea si incadrarea ju-
ridicd a faptelor ilegale comise de catre militari, dar si pentru legiuitor in vederea operarii
unor modificari in legislatia penala.

Vitalie GAMURARI, dr., conf. univ.
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