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PEJAKIIMOHHBIN COBET:
I'JIABHBI PEJIAKTOP:
BYPUAH Aunexcanip | &
JIOKTOD FOPHAMYECKUX HayK, mpodeccop
3AMECTHUTEJIb [VIABHOI'O PEJAKTOPA:
KMHIBIBAJIIOK Ousina
KaHIuJaT MOJIMTHYECKUX HaYyK, TOLICHT
YYEHBIN CEKPETAPD:
KHNPTOAKD Haraabs
KaHIuaT IOpUANIECKUX HAyK, JOLEHT
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APXWJIIOK Buxropust JIOKTOp FOpHIMYEcKX Hayk, podeccop (Pecmy6imka Momosa) “
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BAJIAH OuJier JIOKTOp FOpHIMYECKHX HayK, Tpodeccop (Peciybimka Momiosa) n
BEHIOK Basientun JIOKTOp TOJMTHYECKHX HAYK, mpodeccop (Pecmyoimika Moriosa) i
BOLIMIIKHAMI FOpuii Kanaunar ropunudeckux Hayk, npogeccop (Ykpauna) —
BEPEHIETUH Baansien JIOKTOp FOpHIMYECKUX Hayk, Tpodeccop (Poccuiickast Demeparist) ]
JEPI'AYEB Baaguvup Joxrop reorpadideckix Hayk, npodeccop (YkpauHa) ||
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CTPATHUEBCKHUM JImutpuii JIOKTOp MCTOpHYECKHX Hayk, (PPT)
CEJJIELIKHUI FOpuii Kanmzar ropummdeckux Hayk, podeccop (Pecryoimka Mormosa) | [ |
TUMUYEHKO Jleonns JloKTOp FopranYecKix Hayk, podeccop (YkpanHa) —_—
DYEPEA ABrycrun Jloxrop npaBa, mpodeccop (Pymbirys) l I
XABAHUK [T:xo03ed JTokTop sxoHOMIYecKuX Hayk (Crioarkas PecryOmka) “
XENH/IPUY Xanc-T'eopr Jloxrop mpaBa, ipoeccop  (ABCTpHsT) —
YWIbSIMC Cuibust Mopusn JloKTOp mpaBa 1 COLMANBHBIX HayK, podeccop (ApreHTrHa) =

PEJAKIHIMOHHAS KOJUIET WS (PELIEH3EHTBI):

3AMECTUTEJIb I''TABHOI'O PEJAKTOPA,
IPEJICEJIATEJb PEJAKIIMOHHOM KOJUJIET U NA:
KHHABIBAJIIOK Oasina
KaHAIAT MOJIMTHIECKNX HAyK, TOLEHT
YJIEHBI PEIIAKlll/lOHHOﬂ KOJUIEI'MU:

||
&
|

AHMIIEM Hagus Yepacesia Jlokrop npasa, npodeccop (Pymbrawst) I I
BYPUAH Kpuctuna Kannunar ropunndeckux Hayk, goueHT (Pecrryommka Monosa) L]
TJIADAPEHKO-CTOSIH Maiis Jlokrop rctopun (BermkoGpHTaHus) s=
TIYXAS Inana Joxrop npasa (Mcnanms) =
I'YO Iuur Jokrop npasa, npodeccop Mopckoro npasa (Kuravickas Hapornas PecryOrika)
JKEHTUMUP Asuna JTlokrop npasa (PyMbIHIs) I I
JOPYJI Osbra Kanaunar ropunmdeckux Hayk, goueHT (Pecryommka Monosa) L}
EBCEEB Baaguvup Kannunar Texandeckux Hayk (Poccuiickas deneparus)

HOBMUIID AnexcanapuHa Kanmunar ropumideckux Hayk (Pecrry6mvika Momosa — [Beiiapris) l&n:
KOBAJIEBA Hartajbs Kanmizar meparorndeckix Hayk, noreHt (Poccuiickas Demepartist)

JIBICEHKO Biajiena JIOKTOp FOpHINYECKIX HayK, JoLeHT (PectryOmka Monnosa) “
MATTOII Bopuc Jloxrop monmrudeckux Hayk (Crosarkast PecryGimika) .
METPEBEJIM JleBan JlokTop nouTHIecKuX Hayk (['py3s) i
MOYCMYTHU Mapus Joxkrop npasa (I'pertyist) =
CBIPKY JIuana JIoKTOp FOpHAMHMECKHX Hayk, noueHT (PecmyOmika Moinmosa)
CbIY Anexcanap JIOKTOp HCTOPUYECKHX HayK, IIpoteccop (YKpauHa)

CMOKMHA Kaposuna Joxrop npaBa, goueHt (Kurp) ”
COJIHLIEB Anexcanap Kanmunar ropumideckux Hayk, noueHT (Poccuiickas denepariyis)

HUCMAWNJI Torpya JIOKTOp HCTOpHH, TOKTOP SKOHOMHUKH, JomeHT (Typrmis)
HUISHALL Hon Kanunar ropunndeckux Hayk (Pecryomka Momnosa) Iul
YUYKD Aypopa Jlokrop npasa, npodeccop (PymbrHust)

SHAC Kapou JIOKTOp MOJIMTHYECKHX HayK, noteHT (CroBartkast PeciryOimika) El

© «MoJIIaBCKHii JKyPHAJ MEKTYHAPOIHOr0 MPaBa H MeKIYHAPOTHBIX OTHOIIEHMID, 2006-2021.
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REVISTA MOLDOVENEASCA DE DREPT INTERNATIONAL
SI RELATII INTERNATIONALE

,»Revista Moldoveneasca de Drept International si Relatii Internationale”, a fost lansata in anul 2006 ca proiectie a unui
forum ce promoveazd valorificarea diferitelor opinii, uneori diametral opuse, cu privire la starea actuald a dreptului
international si a relatiilor internationale, familiarizand cititorii sai cu punctele de vedere ale expertilor si oamenilor de stiinta
din diferite tari, atat din Orient, cat si din Occident.

Revista publica articole cu acces liber, este licentiata de Creative Commons Attribution 4.0 International Public License
(CC BY), este acreditata in Moldova ca o publicatie stiintifica, fiind inclusa in diverse baze de date internationale:
International Scientific Indexing (1SI), European Reference Index for the Humanities and Social Sciences (ERIH PLUS),
Social Science Research Network (SSRN), Biblioteca electronica stiintifica eLIBRARY.RU, Instrumentul Bibliometric
National et al., pentru calcularea factorului de impact si indicele de citare. Revista foloseste recenzarea ,,double-blind
reviewing ” — (recenzentul nu stie cine este autorul articolului, autorul nu stie cine este recenzent).

Actualmente, publicatia este o revistd conceptuald despre diferite domenii ale dreptului international si relatiilor
internationale, devenind un centru de atractie pentru fortele de creatie, care a obtinut recunoasterea publicului si a creat un
colectiv larg de autori.

De-a lungul perioadei 2006-2021 in revista au fost publicate mai mult de 700 de articole a autorilor din peste 25 de tari
(Republica Moldova - 437, Ucraina - 76, Roménia - 57, Federatia Rusa - 50, Republica Slovaca - 33, Bulgaria - 10,
Republica Belarus - 8, Republica Federala Germania - 7, Georgia - 7, Republica Franceza - 6, Grecia - 5, Turcia - 5,
Azerbaidjan - 4, Regatul Spaniei - 3, Tadjikistan - 2, Ungaria - 2, Republica Polona - 3, Cehia - 1, Cuba — 1, Israel -1, SUA -
1, Republica Populara Chineza - 1, etc.). Spectrul problemelor examinate a devenit extrem de larg. O atentie sporita este
acordata elucidarii problemelor teoretico-practice din domeniul dreptului international si al relatiilor internationale.

MOLDAVIAN JOURNAL OF INTERNATIONAL LAW

AND INTERNATIONAL RELATIONS

The ,,Moldavian Journal of International Law and International Relations” was launched in 2006 as an open forum for
different, sometimes diametrically opposite points of view on the current state of international law and international
relations, acquainting its readers with the views of scientists and experts from different countries, both in the East and the
West.

The journal that publishes articles with open access, is licensed under Creative Commons Attribution 4.0 International
Public License (CC BY), accredited in the Republic of Moldova as a scientific publication, is included in the international
database: International Scientific Indexing (I1SI), European Reference Index for the Humanities and Social Sciences (ERIH
PLUS), Social Science Research Network (SSRN), Scientific Electronic Library eLIBRARY.RU, Instrumentul
Bibliometric National etc., to calculate the impact factor and citation index. The journal uses double-blind reviewing —
(authors do not know who reviews their paper, and reviewers do not know the names of the authors).

Today it is a conceptual journal about various fields of international law and international relations, which became the
centre of attraction of creative forces and managed to find its readers, forming around a wide group of authors.

Over the period 2006-2021 more than 700 articles have been published in the journal, by authors from more than 25
countries (The Republic of Moldova - 437, Ukraine - 76, Romania - 57, The Russian Federation - 50, The Slovak Republic -
33, Bulgaria - 10, The Republic of Belarus - 8, The Federal Republic of Germany - 7, Georgia — 7, The French Republic - 6,
Greece - 5, Turkey - 5, Azerbaijan - 4, Spain — 3, Tajikistan - 2, Hungary - 2, Poland - 3, Czech Republic — 1, Cuba - 1,
Israel — 1, USA - 1, The People's Republic of China - 1, etc.). Spectrum of the issues was as broad as possible. Particular
attention is given to coverage of theoretical and practical issues of international law and international relations.

MOJIJIABCKHIA 5KYPHAJI MEXKTYHAPO/IHOT'O IIPABA
1 MEJKIYHAPO/JHBIX OTHOIIEHA

W3nanne «MoJIIaBCKOTro JKypHaIa MeXTYHApOJHOTO IpaBa M MEKIYHAPOIHBIX OTHOMICHWH» cTapToBano B 2006 T. kKak
OTKpBITast TpUOYHA I PA3IMYHBIX, [OIYAC AUAMETPATIbHO IPOTHUBOIOJIOKHBIX TOYEK 3PEHHS HA COBPEMEHHOE COCTOSHHUE
MEK/IYHAPOJHOTO TIpaBa M MEKIYHAPOAHBIX OTHOIICHWH, 3HAKOMSI CBOHMX YHTaTeNlell ¢ B3BIAaMH YYEHBIX W DKCIIEPTOB W3
Ppa3HbIX cTpaH, Kak ¢ BocToka, Tak 1 ¢ 3anaja.

JKypHai myGImKyeT crathi ¢ omKpbimsim docniynom tiof iensueii Creative Commons Attribution 4.0 International Public
License (CC BY), akkpenuroBan B MonaBuy Kak HayqHOE M3/IaHHC, BKIIFOUCH B PA3INYHbIC MEXKIYHAPOIHBIC 0a3bl JaHHBIX:
International Scientific Indexing (ISI), European Reference Index for the Humanities and Social Sciences (ERIH PLUS), Social
Science Research Network (SSRN), Hayumas snekrpornas 6ubmoreka eLIBRARY.RU, Instrumentul Bibliometric National u
Ip. VTS ydeTa MMITakT-(hakTopa U WHASKCa IUTHPOBaHUS. B >KypHase MCIOB3YIOTCS ABYCTOPOHHEE CIIETIOe PEleH3UPOBaHUE
(double-blind reviewing — perieH3eHT He 3HAET, KTO aBTOP CTaThH, aBTOP CTATHH HE 3HACT, KTO PELICH3CHT).

CerofHst 9TO KOHLENTYAIBHBIA JKYpHAI O CaMBIX Pa3IMYHBIX cdepax MEeKTyHapOTHOTO IpaBa M MEKTYyHAPOIHBIX
OTHOIIIEHHH, KOTOPBIN CTasT [IEHTPOM MPUTSHKEHHSI TBOPUECKUX CHIT M CyMEN HAWTH CBOETO YHTATENsI, CHOPMUPOBAB BOKPYT CeOst
HIAPOKUI aBTOPCKHI KOJUIEKTHB.

3a 2006-2021 rr. B *xypHaie ObuIo omydnrkoBaHo Oostee 700 crareid aBropoB u3 Oonee 25 crpan (Pecnyomika Mosnzosa -
437, Ykpauna - 76, Pympiaus - 57, Poccniickas ®@enepanus - 50, Cnosankass Pecriyomika - 33, Bonrapus - 10, Pecniyonmka
Benapycs - 8, I'epmanus - 7, [py3us — 7, @paniry3ckas Pecriyoiika - 6, I'perwst - 5, Typuwst - 5, Asep6aiimkaH - 4, KoponeBcTBo
HWcnanws - 3, Tapkukucras - 2, Benrpst - 2, I[onbiua - 3, Yexus — 1, Ky6a — 1, Mzpauns — 1, CIIIA - 1, KHP - 1, u 1.1.). Criektp
paccMaTpuBaeMbIX IMPOOJIEM CTall MakCUMaIbHO IMHPOKMM. Oco0oe BHHMAHHE YICISIETCS OCBEIICHUIO TEOPETHYESCKUX H
MPAKTHIECKUX BOMPOCOB MEYKIYHAPOHOTO MPABa M MEXTYHAPOTHBIX OTHOIIICHHI.
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ABSTRACT:
SOME REFLECTIONS ON THE STATE OF EMERGENCY WITHIN THE MEANING
OF ARTICLE 15 OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS

The situation of humanity, emerging from the threats to health and safety caused by the COVID-19
pandemic, has made several states act promptly; moreover, very decisively and sharply, thus governments
deciding to declare state of emergency. The legal effects of the declaration of state of emergency are likely to
limit certain human rights and fundamental freedoms. In this context, many of the member states of the Council
of Europe have declared state of public health emergency, citing the exceptions provided in Article 15 of the
European Convention on Human Rights.

The purpose of this scientific approach is to identify the derogation grounds from the obligation to ensure
certain rights and freedoms under the Convention as well as the formal and substantive conditions that states
must comply with.

Keywords: rights, freedoms, European Convention on Human Rights, limitation, derogation, state of
emergency, public health.
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REZUMAT:
UNELE REFLECTII PRIVIND STAREA DE URGENTA N SENSUL ARTICOLULUI
15 AL CONVENTIEI EUROPENE A DREPTURILOR OMULUI

Situatia in care s-a pomenit omenirea, reiegind din amenintarile la adresa sandtatii si securitdtii, provocate
de pandemia cu COVID-19, a determinat mai multe state sa actioneze prompt, uneori foarte decisiv si transant,
astfel incdt mai multe guverne au decis declararea starii de urgentd. Efectele juridice ale declararii starii de
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urgentd de catre un stat sunt de naturd sa aduca anumite ingradiri drepturilor si libertatilor fundamentale ale
omului. In acest context, multe dintre statele membre ala Consiliului Europei, au declarat stare de urgentd de
sandtate publica, invocdnd exceptiile reglementate de articolul 15 al Conventiei Europene a Drepturilor
Omului.

Prezentul demers stiintific are drept scop identificarea temeiurilor de derogare de la obligatia de a asigura
anumite drepturi si libertati in temeiul Conventiei, conditiile de forma si de fond pe care trebuie sa le respecte
statele.

Cuvinte cheie: drepturi, libertati, Conventia Europeand a Drepturilor Omului, limitare, derogare, stare de
urgentd, sanatate publica
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PE3IOME:
HEKOTOPBIE PASMBIIIIEHUSI O I‘!PE?.BI)I‘IAIL/'IHOM MHOJIOKEHUMU 110 CMBbICJTY
CTATBH 15 EBPOIIEMCKOU KOHBEHIINH O ITPABAX YEJIOBEKA

Tonooicenue wenoseuecmsa, 603HUKArOWeEe 6 CESI3U C YepO3amu 300pP06bio U OE30NACHOCIU, 6bl36AHHBIMU
nanoemueri COVID-19, 3acmasuio Heckonbko 2ocyoapcms Oelicmeosams onepamusHo, 6oiee mozo, OYeHb
PeuUmenbHO U Pe3ko, NOIMOMY HPAGUMETbCMEA Peuiuiu 00b6ums Upessbliatinoe nojoicerue. 1lpasosvie
nOCIe0Cmeust 00bAGIEHUA YPE3BBIHAIIHO2O NOJIONCEHUS], BEPOSIMHO, 0SPAHUHAIN HEKOMOpble NPaead 4elo8eKd U
OCHOBHble €80000bL. B smom Kommexcme mHocue 2ocyoapcmea-uienvt Cogema Egponvl  obwssuiu
Ype3BbIYALIHOE NONOJCEHUe 8 00ACU ODWECMEEHHO20 30PABOOXPAHEHUS, COCIABUIUC, HA UCKTIOYEHUS,
npedycmompeHHvle cmamuell 15 Eeponetickoll KOHGeHYUU 0 NPAsax 4eioeexd.

Lenv 3moeo Hayuno2o nooxooa cocmoum 6 mom, 4mobwvl onpedetums OCHOBAHUSL Ok OMCIYNIEHUS. OM
obs13amenLCMBa 0becneuusams onpedeneHHble npasa u coboovl 8 coomeememeauu ¢ Koneenyuetl, a maxoice
gopmanvhble u cyujecmeerHvle YCio6Ust, KOmopble 20Cy0apcmea 00NIHCHbL COOMO0AM.

KiroueBble ciioBa: npaea, 6’6060()bl, Eeponeﬁcxaﬂ KOH6EHYUsl O npaeax 4Yenoeexkd, OcpaHuyerue,
omcmynjlieHue, queblqaﬁuoe noJloJcerue, 06u;ecmeeHHoe 3()pa600xpaHeHue.

JEL Classification:: K33, K19, F55
YIK: 341(4/9), 327.009

The European Convention on Human Rights (hereinafter - ECHR) is the basic treaty at European
level, which protects human rights and fundamental freedoms. Its importance is even mentioned by
the European Court of Human Rights, calling it a “constitutional instrument of European public
policy" in the field of human rights.*

The Republic of Moldova became a member of the Council of Europe in 19952, and the
Parliament of the Republic of Moldova ratified the European Convention on Human Rights on July
24, 19974,

The European Convention on Human Rights (hereinafter - ECHR), regulates in Article 15 the
manner of derogation from the obligations provided for by the Convention, in case of a state of
emergency. Thus, the clause in Article 15 replaces "ordinary conventionality” with “exceptional
conventionality” and authorizes the State party, in exceptional circumstances, to derogate from its
obligations, which it has assumed, by temporarily suspending of the exercise of certain guaranteed
rights.

! The Case of Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland, §156 (Online:
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-69565%22]}, accessed on 04.04.2021)

2Council of Europe (Online: hitps://Awww.coe.int/en/web/portal/republic-of-moldova, accessed on 10.04.2021)

3 Parliament Decision no. 1298 of 24-07-1997 regarding the ratification of the Convention for the Protection of Human
Rights and Fundamental Freedoms, as well as of some additional protocols to it // Published in the Official Gazette no. 24-
250f21.08.1997
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According to Article 15 of the ECHR, "In time of war or other public emergency threatening the
life of the nation any High Contracting

Party may take measures derogating from its obligations under [the] Convention to the extent
strictly required by the exigencies of the situation, provided that such measures are not inconsistent
with itsother obligations under international law. "

The text of Article 15 of the ECHR grants the governments of States parties, in exceptional
circumstances, the possibility to derogate, temporarily, in a limited and controlled manner, from the
obligation to ensure certain rights and freedoms under the Convention. In this connection, the
application of Article 15 par. (1) shall be made in compliance with the following procedural and
substantive conditions:

e the right to derogate can be invoked only in time of war or in other situations of public danger
that threaten the life of the nation;

e a State may take measures derogating from its obligations under the Convention only to the
extent that the situation so requires;

e thederogations can’t be in contradiction with other obligations under international law.

Hereinafter we intend to analyze in detail the conditions provided for in paragraph (1) of Article 15
ECHR. The emergency derogation may be invoked in time of war. The European Court of Human
Rights does not give its own explanation or definition of the term "war" or the term "other public
danger that threatens the life of the nation", this assessment remaining at the discretion of the state
invoking the application of Article 15 of the ECHR. Also, the European Court of Human Rights was
not referred to interpret the term “war", stating that a situation of serious disruption or violence that
does not constitute a state of war, is likely to represent "another public danger that threatens the life of
the nation “*within the meaning of the second part of Article 15 (1).2

We consider that the term “war” is to be interpreted in the sense of the notions of “armed conflict”
in the context of the Geneva Conventions and the Additional Protocols; in particular we argue this
position on the content of article of the ECHR, which makes express reference to the provisions of
international law. We support the opinion of the author Gioia A., who states that, if a state invokes art.
15 of the ECHR, under the "war case", the European Court of Human Rights will have to express
itself on the legal nature of "war" within the meaning of the Geneva Conventions, applying
international humanitarian law, or refer to other obligations under international law.® The European
Court of Human Rights mentioned in the case of Hassan v. United Kingdom that, international human
rights law and international humanitarian law can be applied simultaneously.* When we compare the
rules of international human rights law with international humanitarian law, it becomes clear that the
latter protect only certain human rights and only insofar as they are particularly endangered by armed
conflict and are not, as such, incompatible with the existence itself of an armed conflict. It is
undeniable that the right to social security, the right to free choice, freedom of thought, the right to
assembly and association, equality between spouses are not governed by international humanitarian
law, and in a number of situations its rules may be within the limits of with which it deals, more
adapted to the specific problems that arise in armed conflicts. International humanitarian law is
traditionally formulated in terms of objective rules of conduct for states and armed groups, while
international human rights law is expressed in terms of the subjective rights of the individual in
relation to the state and developed as part of constitutional law of individual states. Furthermore, while
the rules of international humanitarian law concerning the treatment of persons in enemy power may
be understood as the implementation of human rights, taking into account the military necessity and
particularities of armed conflicts, certain rules on the conduct of hostilities are not addressed by the

'European Convention on HumanRights (Online: https:/Awww.echr.coe.int/Documents/Convention RON.pdf, accessed
on 24.03.2021)

2European Court of HumanRights, Guide on Article 15 of the European Convention on HumanRights, p. 6; (Online:
https://www.echr.coe.int/Documents/Guide Art 15 FRA.pdf, accessed on 18.03.2021)

3Andrea Gioia., International Humanitarian Law and International Human Rights Law, No Gods, Oxford University
Press, New York, 2011, pp. 220

“The case of Hassan K.R. v United Kingdom, Online https:/hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-
118182%22]}, accessed on 28.03.2021
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international law of human rights, therefore, the two concepts complement each other and should be
interpreted in relation to each other.

In addition to the above mentioned idea, we also refer to the advisory opinion of the International
Court of Justice from 2004 on the Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territories, in which the Court considers that the protection afforded by human rights
conventions does not stop an armed conflict. In the relationship between international humanitarian
law and human rights, three situations may arise: certain rights may be included exclusively within the
scope of international humanitarian law; others may be included exclusively into human rights; others,
finally, may be included at the same time under these two branches of international law. The Court
states that in the present case, the two branches of international law mentioned above are taken into
account, namely human rights and, as lexspecialis, international humanitarian law.!

Analyzing the content of the Geneva Conventions and the Additional Protocols, we can distinguish
several categories of armed conflicts:

a) international armed conflicts between states, governed by the Hague Conventions and provided
in Article 2, common to the four Geneva Conventions, of 1949, and in art. 1 § 3 of Protocol I, of
1977,

b) wars of national liberation from colonial domination, from foreign occupation and those against
racist regimes, regulated by art. 1 §4 of Protocol I;

c) armed conflicts that do not have an international character, stipulated by art. 3 common to the
four Geneva Conventions, of 1949 "armed conflicts not of an international character occurring in the
territory of one of the High Contracting Parties". "2

d) non-international armed conflicts, covered by art. 1 of Protocol II, 1977 - International Armed
Conflicts (Protocol 1) and taking place in the territory of a High Contracting Party between its armed
forces and dissident armed forces or organized armed groups which, under the leadership of a
responsible command, exercise such control over a part of its territory so as to enable it to conduct
sustained and coordinated military operations.3The territorial control is not exercised directly by the
occupying forces, but by a puppet government or other form of subordinate local power (the link
between the de facto organs or agencies and the foreign power identifies the circumstances in which it
"occupies” or carries out its activity on a certain territory only by acts of some de facto bodies or
agents*) However, it is difficult to assess the degree of influence required to achieve this scenario.
Any interference in the affairs of a third country does not necessarily mean that there is an occupation.
Relations between local authorities and foreign forces vary in intensity depending on the
circumstances and always show some mutual influence, even a degree of concertation, in decision-
making. To resolve this issue, the International Criminal Tribunal for the former Yugoslavia identifies
the "general control” criterion. There is occupation when a state has “global control" of local agents
who themselves exercise "effective control” of the territory in question.®

The European Court of Human Rights has commented on the issue of “effective control™ in the
case of Loizidou v. Turkey®. The jurisdiction of a state is primarily territorial. This presumption may
be limited in exceptional circumstances, in particular when a State is prevented from exercising its

The advisory opinion of the International Court of Justice from 2004 on the Legal Consequences of theConstruction of a
Wall in the Occupied Palestinian Territories (Online: https://www.icj-cij.org/files/case-related/131/131-20040709-ADV-01-
00-FR.pdf, accessed on 12.04.2021)

2Geneva Convention for the Improvement of the Convention (11) for the Amelioration of the Condition of Wounded, Sick
and  Shipwrecked Members of Armed Forces at Sea from August 12, 1949  (Online
https://constitutii.files.wordpress.com/2017/01/conventia-de-la-geneva-ii.pdf, accessed on 14.04.2021)

3Additional Protocol 11 to the Geneva Conventions of August 12, 1949 on the Protection of Victims of Non-International
Armed Conflicts (Online: https://constitutii.files.wordpress.com/2017/01/protocolul-aditional-ii.pdf, consulted on
16.04.2021)

4Judgment of the First Instance of the International Criminal Tribunal for the Former Yugoslavia of May 7, 1997, § 584
(Online: https:/Aww.icty.org/x/cases/tadic/tjug/fr/tad-tj970507f.pdf, accessed on 19.04.2021)

SSylvain Vité, Typologie des conflits armés en droit international humanitaire : concepts juridiques et réalités, p.5,
(Online: https:/Aww.icrc.org/en/doc/assets/files/other/irrc-873-vite-fre.pdf, accessed on 20.04.2021)

®The case of Loizidou v. Turkey, (preliminary objections), Judgment of 23 March 1995, Series A no. 310, § 62 (Online:
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-62474%22]}, accessed on 17.04.2021)
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authority in a part of its territory.! Given the object and purpose of the Convention, a Contracting
Party may also be liable when, as a result of a military action - legal or illegal - it exercisesade facto
control over an area outside its national territory. The obligation to ensure respect for the rights and
freedoms guaranteed by the Convention in such a region results from such control, whether exercised
directly by the armed forces of the State concerned or by a subordinate local government. The
European Court of Human Rights, in its decision over the Bankovic’s case, assesses the situation of
"effective control” and when a state by consent, invitation or acceptance of the local government,
exercises all or some public powers that would normally be exercised by that government, actions of
war or revolt or "actions of a foreign state which supports the establishment of a separatist regime in
the territory of the state concerned".?The lack of an effective control over the region on the left bank
of the Dniester - Transnistria, was invoked by the Republic of Moldova in the case of llascu and
others v. Republic of Moldova and the Russian Federation.®

Determining the legal nature of armed conflict as international or non-international is a complex
operation, arising from all the circumstances of the case, important for the application of international
human rights law and international humanitarian law, as well as for prosecuting international crimes.
The International Criminal Tribunal for the Former Yugoslavia identifies situations in which an armed
conflict becomes international: “it is indisputable that an armed conflict has an international character
if it involves two or more states. In addition, an internal armed conflict that arises in the territory of a
state may become international (or, depending on the circumstances, may also have an international
character) if: 1) the military forces of another state intervene in the conflict or, if 2) certain participants
in the internal armed conflict acts on behalf of that state.* The Appeals Chamber of the International
Criminal Tribunal for the former Yugoslavia considered conflicts in the former Federal Republic of
Yugoslavia to be of a mixed nature, noting that a party to a non-international armed conflict may be
considered a de facto agent acting on behalf of a state.®

When determining the existence of an internal conflict (rebellion, protest) or an armed conflict with
or without international character, the intensities of the actions are taken into account. In order to
distinguish an armed conflict, within the meaning of article 3 of the Geneva Conventions on other
forms of serious violence, such asinternal disturbances and tensions, riots or acts of banditry the
situation must reach a certain level of confrontation, taking into account two criteria:

1) Hostilities must reach a minimum level of intensity. This may be the case, for example, when
hostilities are collective or when the government is obliged to use military force against insurgents
other than the police. As regards the criterion of intensity, these data may be related to the collective
nature of the struggle or to the fact that the state is obliged to use the army when its police forces can
no longer cope with the situation. The duration of the conflict, the frequency of acts of violence and
military operations, the nature of the weapons used, the movement of the civilian population, the
territorial control exercised by opposition forces, the number of victims (dead, wounded, displaced,
etc.) are also factors that can be taken into account.®

2) Non-governmental groups involved in the conflict must be considered to be "parties to the
conflict”, meaning that they must have organized armed forces. This means, for example, that these

The case of Ilascu and others v. Moldova and Russia (Application no. 48787/99), § 312 (Online:
http://justice. md/file/CEDO_judgments/Moldova/lLASCU%20S1%20ALT11%20(ro).pdf, consulted on 12.04.2021)

2ibidem, § 311 (Online: http:/justice. md/file/CEDO_judgments/Moldova/IL ASCU%20S1%20AL T 11%20(ro).pdf,
accessed on 12.04.2021)

Sibidem, § 300, (Online: http:/justice. md/file/CEDO_judgments/Moldova/IL ASCU%20S1%20AL T 11%20(ro).pdf,
accessed on 12.04.2021)

“Decision of the Court of Appeal of the International Criminal Tribunal for the Former Yugoslavia of July 15, 1999, §84
(Online: https://Awwv.icty.org/x/cases/tadic/acjug/fr/tad-991507e.pdf, consulted on 15.04.2021)

5 Ibidem, § 89

8Sylvain Vité, Typologie des conflits armés en droit international humanitaire : concepts juridiques et réalités, p.5,
(Online: https:/Aww.icrc.org/en/doc/assets/files/other/irrc-873-vite-fre.pdf, accessed on 20.04.2021)
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forces must be subject to a certain command structure and that they must have the capability to
conduct sustainable military operations.*

The term "war" is used in the internal law of countries, the states declaring a state of war in an
appropriate way. Regarding the national legislation, in the Constitution of the Republic of Moldova,
as well as in Law no. 212/2004 on the regime of state of emergency, of siege and war, the term "state
of war" is used, which means "regime established throughout the country in case of notification of the
declaration of war or an armed aggression against the Republic of Moldova, in order to defend
sovereignty, independence, unity, territorial integrity and constitutional order”.?

The expression "Armed aggression” means the use of force by a state against the sovereignty,
territorial integrity or political independence of another state or in any way incompatible with the
Charter of the United Nations.®

The state requesting the application of article 15 of the ECHR and invoking the state of war, will
have to apply both national law, in the sense of qualifying armed aggression as war or not, and
international law on conflicts. At the same time, we believe that the European Court of Human Rights
will expose itself on state of war, in the sense of the application of international humanitarian law.

In the following we intend to analyze the other ground - another public danger that threatens the
life of the nation, which can be invoked by states within the meaning of Article 15 of the ECHR. The
European Court of Human Rights has been seized several times in order to interpret this ground, so
that in 1961 the Court had to give an assessment of the actions of the Irish Government, which by its
Declaration of July 5, 1957 established special powers of detention against the suspect. The applicant,
who is a member of the IRA (Irish Republican Army) stated, in particular, that he had been deprived
of his liberty, without being brought before a court, between July and December 1957 he was locked
up in a military detention camp in the Republic of Ireland.* The Court found that the Irish
Government had grounds for declaring that there was a public danger in the Republic of Ireland,
threatening the life of the nation, arising from the conjuncture of several constituent elements, namely:
the existence in the territory of the Republic of Ireland of a secret army acting outside the
constitutional order, who used violence to achieve their goals; and this army also operated outside the
state, severely compromising the Republic of Ireland's relations with the neighboring country; the
progressive and alarming worsening of terrorist activities in the autumn of 1956 and throughout the
first half of 1957 was also taken into account.®

European Court of Human Rights in the case of A. and Others v. United Kingdom has ruled on the
existence of a "public danger that threatens the life of the nation” on the existence of an eminent
danger: the Court has confirmed that a state cannot be required to wait for a disaster to take the
necessary measures. National authorities have a wide margin of appreciation for the threat, according
to the information in their possession. Importance must be given to the relevant decisions of the
Executive and Parliament. It is also necessary to pay particular attention to the assessment of national
courts, which are better prepared to assess the evidence of the existence of a danger.® In this regard,
the Minister of Internal Affairs of the United Kingdom presented information to the British courts to
prove the existence of a real danger of terrorist attacks against Great Britain. All the national judges
who took part in the examination of the case were convinced of the imminence of the alleged danger.
Even though Al Qaeda had not yet carried out any attacks on British soil, we cannot blame the

!International Committee of the Red Cross (ICRC), Comment le terme « conflit armé » est-il défini en droit international
humanitaire?, 2008 (Online: https://www.icrc.org/en/doc/assets/files/other/opinion-paper-armed-conflict-fre.pdf, accessed
on 15.04.2021)

2 Law on legal regime of the state of emergency, of siege and war no. 212 of 24.06.2004, In: Official Gazette of the
Republic of Moldova, no. 132-137 from 06-08-200

3The Law on National Defense no. 345 of 25.07.2003, In: Official Gazette of the Republic of Moldova, no.200-203 of
19.09.2003

“The case of Lawless v. Ireland (no.3) (Online: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57518%22]},
accessed on 14.04.2021)

SIbidem, § 28

5The case of A. and Others v. United Kingdom (Online: https:/hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-
91406%22]}, accessed on 12.04.2021)
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national authorities for believing in the "imminence" of the attack. States should not be forced to wait
for a disaster to take the necessary steps to prevent it. They have a wide margin of appreciation to
assess the danger depending on the information available to them. The opinion of the executive and
that of Parliament are of greater importance and it is necessary to place great trust in national courts
that are better placed than the European judge to assess the evidence of a danger. Consequently, the
Court acknowledges that there was a life-threatening danger to nations.t

The European Court of Human Rights emphasizes that states do not, however, enjoy unlimited
power in this area. The national margin of appreciation goes hand in hand with European control.?
Regarding the impact of Article 15 of the ECHR in the case Lawless v. Ireland, the extensive
interpretation of the concept of flagrante delicto could not be regarded as an appropriate response to
the state of emergency, since its legal consequences went far beyond the legal framework of the state
of emergency and the special circumstances were not justified in the light of the state of emergency. In
conclusion, it could not be stated that a pre-trial detention order which was not issued "in accordance
with a procedure provided by law" but was "imposed by a strict extent".?

The attempted military coup of July 15, 2016 in Turkey, led the state to declare a state of
emergency on July 21, 2016. In the case of ShahinAlpay v. Turkey and the case of Mehmet
HasanAltan v. Turkey concerning the complaint of two journalists, arrested and detained following the
attempted military coup, the Court noted in both cases that the Turkish constitutional court, after
examining the facts declaring a state of emergency from a constitutional perspective, found that the
attempted coup created a serious threat, threatening the life and existence of the nation. Considering
the conclusions of the Constitutional Court, as well as all the available elements, the Court decided
that the attempted military coup represents a "public danger that threatens the life of the nation™
within the meaning of article 15 of the Convention.*

In another relevant case, Aksoy v. Turkey, the Court found the seriousness of the terrorist problem
in the south-east of the country and the difficulties encountered by the State in taking measures to
combat it effectively. In this regard, he considered that the scale and particular effects of the activity of
the Kurdistan Workers' Party (PKK) in this region created a "public danger that threatens the life of
the nation" >

The restrictions apply ratione loci, or in the case of Yurttas v. Turkey®, the European Court of
Human Rights mentioned that the derogation from the Convention, within the meaning of art. 15 are
applied only to the territory indicated in the notification declaration, and not to the entire territory of
the state.

The test of proportionality is often failed by the state in the sense of the measures it applies when
establishing the state of emergency or, the practice of the European Court of Human Rights shows
that states do not act to the strict extent required by the situation, taking into account several relevant
factorssuch as: the nature of the rights affected by the derogation, the circumstances that led to the
emergency and its duration. In this regard, the Court found that in order to counter a real and
imminent threat of a terrorist attack, the State acted disproportionately and discriminatory against a
group of alleged foreign terrorists by applying indefinite detention. The threat came from both British
and foreign nationals, and the potential negative effects of detention without trial could be similarly
detrimental to a British national or a foreigner. The Court concluded the violation of article 5 § 1

! Ibidem, § 56

2The case of Brannigan and McBride v. The United Kingdom, May 26, 1993, § 43, Series A no. 258 B (Online:
https://hudoc.echr.coe.int/fref#{%22itemid%622:[%22001-62376%22]}, accessed on 12.04.2021)

3The case of AlparslanAltan v. Turkey (Online: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-192803%22]},
accessed on 13.04.2021)

“The case of SahinAlpay v. Turkey, (Online: https:/hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-181827%22]},
accessed on 12.04.2021)

°The case of Aksoy v. Turkey, December 18, 1996, application 21987/93), §§ 70 and 84 (Online:
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-62563%22]}, accessed on 12.04.2021)

5The case of Case of Yurttas v. Turkey (Online:https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-66345%22]}.},
accessed on 15.04.2021)
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(right to liberty and security) because the derogation measures were exaggerated by the fact that they
operated unjustified discrimination between British and foreign nationals.*

Given the situation in China, the World Health Organization, at the end of January 2020, decided
to declare a state of public health emergency of international interest, which is defined as “an
extraordinary event that is determined to pose a public health risk in other countries because of the
risk of the international spread of the disease and that it may require coordinated international
action”. 2At the same time, this definition implies a situation:

* serious, sudden, unusual or unexpected;

» which has implications for public health beyond the affected State's national border;

and

» which may require immediate international action.®

The reaction of the states was not delayed, so that from March 16, 2020, 10 member states of the
Council of Europe declared a state of emergency (Albania®, Armenia®, Estonia®, Georgia’, Latvia®,
North Macedonia®, Moldova'®, Romania'!, San Marino'?, Serbia) that exercises its right to derogate
from the Convention, in the light of Article 15 of the ECHR. The text of the notifications shall
indicate expressly the measures taken by the competent authorities, as well as the proof of the
declaration of a state of emergency at national level, its duration and the argumentation of the need to
establish a state of emergency.

On March 17, 2020, the Parliament of the Republic of Moldova declared a state of emergency
between March 17 and May 15, 2020.13

The issuance of this decision was based on the epidemiological situation through COVID-19
infection. The Parliament argued the legality of establishing the state of emergency, referring to Law
no. 212/2004 on the regime of state of emergency, of siege and war.

According to the Law on the state of emergency, of siege and war, the state of emergency means
"a set of measures of a political, economic, social and law enforcement nature, which are
provisionally established in some localities or throughout the country, in case of:

a) the imminence of the triggering or triggering of exceptional situations of a natural, technogenic
or biological-social character, which makes it necessary to prevent, diminish and liquidate their
consequences;

The case of A. and Others v. United Kingdom (Online: https://nudoc.echr.coe.int/eng#{%22itemid%22:[%22001-
91406%22]}, accessed on 12.07.2020)

2IHR Emergency Committee (WHO), press release, (Online: https://www.who.int/ihr/procedures/fr_ihr_ec_faq.pdf,
accessed on 15.03.2021)

3 ibidem

“The Notification (Note Verbale) from the Republic of Albania to the Council of Europe of 01.04.2020 on the declaration
of a state of emergency (Online.Https://rm.coe.int/16809e0fe6), accessed on 23.04.2021)

5The Notification (Note Verbale) from the Republic of Armenia to the Council of Europe of 20.03.2020 on the declaration
of a state of emergency (online: https:/Amww.coe.int/fr/web/portal/home, https://rm.coe.int/09000016809cf886, consulted on
23.04.2021)

5The Notification (Note Verbale) from the Republic of Estonia to the Council of Europe of 16.03.2020 on the declaration
of a state of emergency (Online: https://rm.coe.int/09000016809ce9f2, accessed on 23.04.2021)

"The Notification (Note Verbale) from Georgia to the Council of Europe of 23.03.2020 on the declaration of a state of
emergency (Online: https://rm.coe.int/09000016809cff21, accessed 23.04.2021)

8The Notification (Note Verbale) from Latvia to the Council of Europe of 16.03.2020 on the declaration of a state of
emergency (Online https://rm.coe.int/16809e2bd8, accessed on 23.04.2021)

The Notification (Note Verbale) from the Republic of North Macedonia to the Council of Europe on 02.04.2020 on the
declaration of a state of emergency (Online https://rm.coe.int/16809e1289, accessed on 24.04.2021)

19The Notification (Note Verbale) from the Republic of Moldova to the Council of Europe of 20.03.2020 regarding the
declaration of a state of emergency (Online: https://rm.coe.int/09000016809cf9a3), consulted on 23.04.2021

1The Notification (Note Verbale) from Romania to the Council of Europe from 03.04.2020 regarding the declaration of a
state of emergency (Online: https://rm.coe.int/16809e16bf, consulted on 23.04.2021)

12The Notification (Note Verbale) from San Marino to the Council of Europe of 08.07.2020 on the cessation of the state of
emergency (Online: https://rm.coe.int/16809ef4e5, accessed on 28.04.2021)

Pparliament Decision no. 55 of 17 March 2020 on the declaration of a state of
emergency(Online:http://Aww.parlament.md/Actualitate/Noutati/tabid/89/Newsld/2374/language/roRO/Default.aspx,
consulted on 29.03. 2021)
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b) the existence of a danger for national security or the constitutional order, which makes it
necessary to defend the rule of law, maintain or restore the state of legality.*

The term “epidemiological™ is to be interpreted as an exceptional situation, according to the
Regulation on the classification of exceptional situations and the accumulation and presentation of
information in the field of protection of the population and territory in case of exceptional situations
found in the category "contagious diseases of people ”, in the subclassification™ epidemic; pandemic
”(Annex 1 to the Regulation on the classification of exceptional situations and on the accumulation
and presentation of information in the field of protection of the population and territory in case of
exceptional situations - Classifier of exceptional situations), notions arising from® exceptional
biological and social situation ” of Law no. 212/2004 which was the basis for declaring a state of
emergency in the Republic of Moldova.?

In accordance with article 2 of the Parliament Decision no. 55 of 17.03.2020, “During the state of
emergency, the Commission for Exceptional Situations of the Republic of Moldova will issue
provisions for the implementation of the following measures:

1) the establishment of a special regime of entry and exit from the country;

2) the establishment of a special traffic regime on the territory of the country (...) .2

The limitation of human rights and freedoms, governed by both national law and the ECHR, must
pass the test of proportionality and reasonableness. Analyzing the measures imposed by art. 2 of the
Parliament Decision no. 55 of 17.03.2020, we find that, in fact, a restriction of the right to free
movement is established, within the meaning of article 54 of the Constitution. Returning to the content
of article 54 of the Constitution, the grounds for the restriction are exhaustively listed, and they are
made in:

e national security interests
territorial integrity,
economic well-being of the country,
public order,
in order to prevent mass unrest and crime,
protection of the rights, freedoms and dignity of others,

e preventing the disclosure of confidential information or guaranteeing the authority and
impartiality of justice

The reasoning of the legislator, when referring to restrictions in the interests of national security,
leads to the protection of the sovereignty, independence and territorial integrity of the country, its
constitutional regime, economic, technical-scientific and defensive potential, legitimate rights and
freedoms of the person against informative and subversiveactivity of special services and foreign
organizations, against the criminal attacks of certain groups or individuals.*

Analyzing the legal content of each of the grounds, we find a constitutional omission, namely - the
public health ground, which is not found in any of the grounds invoked above, but which is subject to
the declaration of a state of emergency on the one hand and, imposing restrictions, on the other hand.
In this order of ideas and in support of those mentioned above, we will highlight the relevant
international regulatory framework, as well as the constitutions of other states to support this opinion,
but also the tangential regulatory framework of the Republic of Moldova.

According to article 12 of the International Covenant on Civil and Political Rights, article 2 of the
Optional Protocol no. 4 of the European Convention on Human Rights, article 45 of the Treaty on the
Functioning of the European Union, the restriction of the right to free movement may be admitted,

!Law on legal regime of the state of emergency, of siege and war no. 212 of 24.06.2004, In: Official Gazette of the
Republic of Moldova, no. 132-137 from 06-08-2004

2The Regulation on the classification of exceptional situations and on the manner of accumulation and presentation of
information in the field of population and territory protection in case of exceptional situations, approved by Government
Decision no. 1070 of 16.11.2010 (with subsequent additions) In: Official Gazette of the Republic of Moldova, no. 227-230
from 19-11-2010

3 ibidem

4Law on National Defense no. 618 of 31.10.1995, In: Official Gazette of the Republic of Moldova, no.10-11 of
13.02.1997
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when there is a need to implement measures to protect public health. On March 17, 2020, the
Parliament of the Republic of Moldova declared a state of emergency between March 17 and May 15,
2020.1

The issuance of this decision was based on the epidemiological situation through COVID-19
infection. The Parliament argued the legality of establishing the state of emergency, referring to Law
no. 212/2004 on the regime of state of emergency, of siege and war.

According to the Law on the state of emergency, of siege and war, the state of emergency means
"a set of measures of a political, economic, social and law enforcement nature, which are
provisionally established in some localities or throughout the country, in case of:

a) the imminence of the triggering or triggering of exceptional situations of a natural, technogenic
or biological-social character, which makes it necessary to prevent, diminish and liquidate their
consequences;

b) the existence of a danger for national security or the constitutional order, which makes it
necessary to defend the rule of law, maintain or restore the state of legality.

The term “epidemiological” is to be interpreted as an exceptional situation, according to the
Regulation on the classification of exceptional situations and the accumulation and presentation of
information in the field of protection of the population and territory in case of exceptional situations
found in the category "contagious diseases of people ”, in the subclassification epidemic; pandemic
”(Annex 1 to the Regulation on the classification of exceptional situations and on the accumulation
and presentation of information in the field of protection of the population and territory in case of
exceptional situations - Classifier of exceptional situations), notions arising from* exceptional
biological and social situation ” of Law no. 212/2004 which was the basis for declaring a state of
emergency in the Republic of Moldova.

In accordance with article 2 of the Parliament Decision no. 55 of 17.03.2020, “During the state of
emergency, the Commission for Exceptional Situations of the Republic of Moldova will issue
provisions for the implementation of the following measures:

1) the establishment of a special regime of entry and exit from the country;

2) the establishment of a special traffic regime on the territory of the country (...) .4

The measures imposed by article 2 of the Parliament Decision no. 55 of 17.03.2020, in fact,
represents the restriction of the right to free movement, within the meaning of art. 54 of the
Constitution.imposed by art. 2 of the Parliament Decision no. 55 of 17.03.2020, we find that, in fact, a
restriction of the right to free movement is established, within the meaning of article 54 of the
Constitution. Returning to the content of article 54 of the Constitution, the grounds for the restriction
are exhaustively listed, and they are made in:

e national security interests
territorial integrity,
economic well-being of the country,
public order,
in order to prevent mass unrest and crime,
protection of the rights, freedoms and dignity of others,

e preventing the disclosure of confidential information or guaranteeing the authority and
impartiality of justice

Parliament  Decision no. 55 of 17 March 2020 on the declaration of a state of
emergency(Online:http://www.parlament.md/Actualitate/Noutati/tabid/89/Newsld/2374/language/roRO/Default.aspx,
consulted on 29.03. 2021)

2Law on legal regime of the state of emergency, of siege and war no. 212 of 24.06.2004, In: Official Gazette of the
Republic of Moldova, no. 132-137 from 06-08-2004

3The Regulation on the classification of exceptional situations and on the manner of accumulation and presentation of
information in the field of population and territory protection in case of exceptional situations, approved by Government
Decision no. 1070 of 16.11.2010 (with subsequent additions)

4 ibidem
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In the following, we intend to briefly analyze the content of the reasons invoked in Article 54 of
the Constitution in order to identify in which of them the restriction of the right to free movement can
be included, in the context of declaring a state of emergency. The reasoning of the legislator, when
referring to restrictions in the interests of national security, leads to the protection of the sovereignty,
independence and territorial integrity of the country, its constitutional regime, economic, technical-
scientific and defensive potential, legitimate rights and freedoms of the person against informative and
subversive activity of special services and foreign organizations, against the criminal attacks of certain
groups or individuals.t

Analyzing the legal content of each of the grounds, we find a constitutional omission, namely - the
public health ground, which is not found in any of the grounds invoked above, but which is subject to
the declaration of a state of emergency on the one hand and, imposing restrictions, on the other hand.

According to article 12 of the International Covenant on Civil and Political Rights?, article 2 of the
Optional Protocol no. 4 of the European Convention on Human Rights®, article 45 of the Treaty on the
Functioning of the European Union®, the restriction of the right to free movement may be allowed,
when there is a need to implement measures to protect public health. Referring to the legislation of
other countries, we mention the Romanian Constitution, which provides, as grounds for restricting
rights and freedoms, public health or morality. According to Article 53 of the Romanian Constitution,
"The exercise of certain rights or freedoms may be restricted only by law and only if required, as
appropriate, for: the defense of national security, order, health or public morality, rights and the
freedoms of citizens; conducting criminal investigation; prevention of the consequences of a natural
disaster, of a disaster or of a particularly serious disaster”. °®

We consider that the observance of the principle of proportionality by the authorities of the
Republic of Moldova during the establishment of the emergency regime is a questionable one,
considering the discriminatory measures imposed by the Disposition of the Commission for
Exceptional Situations (hereinafter - CES) no. 10 of 31.03.2020 (p. 22-24), which establishes a
derogation from the provisions of art. 4, para. (7) of the Law on compulsory health insurance funds
for 2020, no. 174/2019. The Government of the Republic of Moldova, during the state of emergency,
starting with April 1, 2020, imposes the citizens of the Republic of Moldova and foreigners with
residence permit on the territory of the Republic of Moldova, who intend to cross the state border on
the way to enter the Republic of Moldovaand do not have the status of insured person in the system of
compulsory health insurance (AOAM), to pay the compulsory health insurance premium in a fixed
amount. Persons intending to cross the state border by air on their way into the Republic of Moldova
will pay the compulsory health insurance premium, in a fixed amount, including through the
governmental Mpay system.® Persons crossing the state border by land on the way to enter the
Republic of Moldova, will complete and sign, obligatorily, the Declaration on their own responsibility
regarding the obligation to pay within 72 hours the compulsory health insurance premium for 2020 (
the model of the Declaration is attached, Annex No. 2).’

However, the authorities of the Republic of Moldova have notified that they exceed the scope of
application of art. 15 of the ECHR, notifying the violation of the principle of proportionality and

!Law on National Defense no. 618 of 31.10.1995, In: Official Gazette of the Republic of Moldova, no.10-11 of
13.02.1997

2International Covenant on Civil and Political Rights (ICCPR), In: International Treaties No. 44 art. 254

3Protocol no. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms, recognizing certain
rights and freedoms other than those already contained in the Convention and in the first Additional Protocol to the
Strasbourg Convention, 16.1X.1963 (Online: https://mww.echr.coe.int/documents/convention_ron.pdf, accessed on
23.04.2021)

“Treaty on the Functioning of the European Union, In: Official Journal of the European Union, C 326/49 of
26.10.2012(Online:https://eur-lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-
fd71826e6da6.0001.02/DOC_2&format=PDF, accessed on 21.04.2021)

5The Constitution of Romania of November 21, 1991 (Online: http:/legislatie.just.ro/Public/DetaliiDocumentAfis/47355,
consulted on 02.04.2021)

SProvision no. 10 CES of 31.03.2020 repealed by the CES Disposition no. 13 from 03.04.2020 (Online:
https://gov.md/sites/default/files/dispozitia_cse nr.10.pdf, consulted on 15.04.2021)

7 Ibidem, pp.24
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reasonableness of the imposed measures, amended, by the Order of the Commission for Exceptional
Situations no. 13 of 03.04.2020, as follows: ,,. Persons crossing the state border by land and air on
the way to enter the Republic of Moldova, will complete and sign, obligatorily, the Declaration on
their own responsibility regarding the obligation to pay the compulsory health insurance premium for
2020 (the model of the Declaration is attached , Annex 2). "

The measures and restrictions imposed by the authorities of the Republic of Moldova, referring to
art. 15 of the ECHR will pass the proportionality test under several aspects, including the observance
of the right to free movement, the observance of the right to freedom through the prism of art. 5 of the
ECHR, in the context of the isolation of a person and forced hospitalization, the right to training
within the meaning of Article 2 of the ECHR. However, the lack of a computer or the connection to
the Internet, the household worries that determine the lack of support/ guide the children in the
learning process, especially in rural areas, is a major impediment to the realization of the right to
education.2According to the study of educational policies, the percentage of students in the Republic
of Moldova who have access to a digital device for homework - 85%. For many students, distance
learning is difficult or even impossible.

Moreover, the Ministry of Education, Culture and Research of the Republic of Moldova, issued the
order of 19.08.2020 on the organization of the 2020-2021 academic year in general education, which
approved Special Regulations on the organization of the 2020-2021 academic year in the
epidemiological context of COVID-19, for primary, secondary, high school and extracurricular
education institutions,*fact that establishes limitations in order to exercise the right to training, by
imposing a limited operating regime of educational institutions, reducing the number of hours for
training, establishing a schedule especially attendance, measures, which in our opinion, are
disproportionate in the sense of article 15 of the ECHR, given the functionality of other recreational
and commercial institutions without program restrictions, institutions in which the risk of infection is
increased.

As a result of the above, given the emergency situation, the test of functionality and proportionality
is still to be assessed by the European Court of Human Rights, based on the restrictions imposed by
the authorities, related to the provisions of the European Convention on Human Rights.
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REZUMAT:
DREPTUL EUROPEAN AL CONTRACTELOR:
EVOLUTII RECENTE SI SITUATIA ACTUALA

In prezentul articol sunt examinate demersurile intreprinse in ultimii ani in vederea constituirii si dezvoltdrii
dreptului european al contractelor. Procesul de armonizare si umiformizare a dreptului european al
contractelor se desfasoard pe diferite cdi. Una din cdi este elaborarea si perfectionarea acquis-ului UE, care
contine reglementari in materia contractelor. O altd cale este elaborarea unei teorii generale a contractelor,
prin intermediul instrumentelor de uniformizare a dreptului cu caracter optional, care servesc drept modele
pentru legislatorul UE si legislatorii nationali. Armonizarea implicita a dreptului contractelor are loc si prin
adoptarea unor solutii juridice uniforme in procesul modernizarii legislatiilor civile in diferite state europene.

Cuvinte-cheie: drept european, dreptul contractelor, acquis-ul UE, drept uniform, drept privat comparat,
cod civil, tranzactii transfrontaliere.

JEL Classification: K12, K22
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Introducere

In pofida eforturilor de armonizare si uniformizare a dreptului contractelor intreprinse in ultimele
decenii, obstacolele in calea activititi comerciale transfrontaliere, create de diversitatea
reglementirilor in materia contractuala, continuie si existe. In cadrul Uniunii Europene s-a remarcat
ca piata unicd europeand se bazeaza pe o mare diversitate de contracte guvernate de legislatii nationale
diferite In materie. Este adevarat ca legislatia UE contine o serie de norme comune care abordeaza
adesea probleme specifice, 1nsd, aceste norme armonizate nu reglementeaza majoritatea domeniilor
care intrd in sfera dreptului contractelor si, acolo unde sunt aplicabile, in cele mai multe cazuri, acestea
oferd statelor membre posibilitatea de a aplica norme substantial diferite. In cadrul pietei unice
europene, nu existd un set unic de norme uniforme si cuprinzatoare in materia dreptului contractual
care ar putea fi utilizate de citre intreprinderi si consumatori in comertul transfrontalier!. Diferentele
intre normele privind modul de incheiere sau rezolutiune a contractelor, privind mijloacele juridice in
cazul livrarii unui produs defectuos sau privind dobanzile care trebuie platite in cazul unei plati
efectuate cu Intirziere, sunt resimtite In viata cotidiand atat de comercianti, cat si de consumatori.
Acestia intampina mari dificultdti atunci cand Incearca sd profite de avantajele pietei unice a UE:
cresterea costurilor legate de necesitatea ajustarii contractelor transfrontaliere la diferitele politici
comerciale sau de traducerile dispozitiilor legislatiei nationale strdine aplicabile, insecuritatea juridica
cauzatad de necesitatea aplicarii legislatiei straine, ceea ce franeaza dezvoltarea intreprinderilor mici si
mijlocii, care reprezinta 99% din intreprinderile UE. Constientizand problemele enuntate, in ultimele
decenii, in cadrul institutiilor UE, dar si in cadrul statelor europene, atat membre a UE, cat si a celor
din afara Uniunii, s-au intensificat eforturile in vederea armonizarii reglementarilor in materia
contractelor, atdt a celor interne cat si a celor transfrontaliere, iar sintagma “dreptul european al
contractelor” a aparut ca rod al acestor eforturi. Cu toate acestea, initiativa supunerii contractelor unor
reguli suprastatale a fost nu numai salutatd, dar si criticatd, atat in cadrul institutiilor UE, cat si in
mediul de afaceri, iar in doctrind se afirma ca “dreptul european al contractelor” continud sa fie un
drept virtual, intrucat este departe de a se fi constituit Intr-un corp de reglementari obligatorii. Mai
mult ca atat, unii doctrinari se intreaba daca dreptul european al contractelor, ca ramura de drept,

!Comunicarea  Comisiei Europene din 11 octombrie 2011 (COM(2011) 636 final). [Online]:
http:/Aww.cdep.ro/afaceri_europene/CE/2011/COM 2011 636 RO _ACTE f.pdf (Vizitat la: 24.03.2021).
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existd in general, deoarece, aidoma lui Yetit, nu este suficient de a-i da un nume, pentru ca dreptul
european al contractelor “unificat” si existe?. In cele ce urmeaza vom examina demersurile in vederea
constituirii si dezvoltarii acestui domeniu juridic, Intreprinse 1n ultimii ani in Europa.

Demersuri doctrinare

Problemele armonizarii si codificarii dreptului european al contractelor au constituit obiectul
preocuparii unor universitari notorii, care au dedicat eforturi importante acestei opere. Se cuvine de
notat cd locul doctrinei este esential in elaborarea dreptului european al contractelor, astfel incat
demersurile doctrinare au devansat pe acelea ale institutiile europene 1n acest proces. Astfel, Incepand
cu anii 70 au fost infiintate, in mod spontan, grupuri de cercetare, alcatuite in special din universitari,
pentru a reflecta asupra regulilor comune ale dreptului contractelor, cu scopul de a face sa
convietuiasca diferitele traditii juridice din Europa. Dintre acestea, ar trebui sd mentionam, in primul
rand, grupul numit “Comisia pentru Dreptul European al Contractelor” - o organizatie
neguvernamentald compusa din 22 de juristi din statele membre ale UE, prezidata de profesorul danez
Ole Lando, care si-a desfasurat activitatea intre 1982 si 2001 si care a publicat in 1995 prima versiune
a,, Principiilor Dreptului European al Contractelor” (Principiile DEC)?.

Un grup la fel de renumit numit "Grupul de Studiu pentru un Cod Civil european” (”’Study Group
on a European Civil Code”, numit prescurtat “Study Group” ), compus din experti din 15 state
membre ale UE si din unele state candidate la aderare, a fost infiintat in 1998 de profesorul german
Christian Von Bar. Acest grup s-a dovedit a fi deosebit de ambitios si a propus reguli pentru
ansamblul dreptului privat european si nu doar pentru contracte. Lucrarile grupului s-au desfasurat in
cateva centre universitare europene - Osnabruck si Hamburg (Germania), Innsbruck si Salzburg
(Austria), Amsterdam, Utrecht si Tilburg (Olanda) si au fost consacrate unor asa domenii ca
contractele de vanzare de servicii de lungd duratd, 1n special contractele de constructii si servicii
acordate de profesionisti (avocati, medici, contabili); titlurile de valoare; obligatiile extracontractuale;
transferul proprietatii asupra bunurilor mobile; Tmbogatirea fard justa cauza etc. Lucrarile In cauza
comporta cercetari comparate, avand ca obiectiv final un proiect integru asupra domeniilor vizate care
a devenit mai tarziu proiectul Cadrului Comun de Referinta (a se vedea infra).

Un alt grup, numit "Grupul de Cercetare privind Dreptul Privat al Comunitatii Europene”
("Research Group on EC Private Law” denumit si “Acquis Group”), a cautat sd evidentieze
,principiile comune” ale dreptului contractelor, degajandu-le din acquis-ul comunitar. Acest grup de
universitari europeni a publicat doud volume, unul privind obligatiile precontractuale, incheierea
contractului si conditiile generale abuzive®, celilalt privind regulile generale referitoare la livrarea
mirfurilor, pachetele de servicii de cilitorie si serviciile de platd®.

Un alt proiect, intitulat "Codul European al Contractelor” care este rodul muncii grupului de
lucru sub conducerea profesorului din Italia Giuseppe Gandolfi, efectuat in cadrul Academiei
Privatistilor Europeni de la Pavia (Italia), a fost publicat in 2001°. Codul reprezintd un ansamblu de
reguli si solutii bazate pe legislatiile statelor membre ale UE si a Elvetiei si acoperd domeniile formarii
contractelor, continutului si formei, interpretarii si efectelor, executdrii $i neexecutdrii, cesiunii
contractului si stingerii lui, anomaliilor contractelor si remediilor.

Concomitent, au fost desfasurate activitati de cercetare de catre “Asociatia Henri Capitant a
Amicilor Culturii Juridice Franceze” (" Association Henri Capitant des Amis de la Culture Juridique

1 »Yeti” se presupune a fiun ipotetic om primitiv, de pe versantul sudic al muntilor Himalaia, cunoscut si ca ,,omul
zapezilor” sau ,,omul padurii”.

2 Pichonnaz P. Le droit européen des contrats s'écrit-il a Bruxelles ? In : Revue de la Faculté de droit de 1'Université de
Liége. 2013, nr.1, p. 89-102.

3 Principles of European Contract Law. [Onling]: https://iwww.trans-lex.org/400200/ /pecl/ (Vizitat la: 24.03.2021).

“Research Group on the Existing EC Private Law (Acquis Group). Contract I, Pre-contractual Obligations, Conclusion of
Contract, Unfair Terms. Munich, 2007.

SResearch Group on the Existing EC Private Law (Acquis Group). Contract 11, General Provisions, Delivery of Goods,
Package Travel and Payment Services, Principles of the Existing EC Contract Law (Acquis Principles). Munich, 2009.

8Code européen des contrats - Livre Premier. Milano: dott. A. Giuffre editore, 2002.

26 RMDIRI, 2021, Nr. 1 (Vol. 16) http://www.usem.md/md/p/rmdiri



http://www.usem.md/md/p/rmdiri
https://ro.wikipedia.org/wiki/Om
https://ro.wikipedia.org/wiki/Himalaia
https://www.trans-lex.org/400200/_/pecl/

Revista Moldoveneasca de Drept International si Relatii Internationale Nr.1 (Vol. 16),2021

Frangaise”) si de catre “Societatea de Legislatie Comparata”(”Société de Legislation Comparée”),
care au publicat studiile “Principii contractuale comune" si "Terminologie contractuald comund™*.

Un alt grup, numit “Grupul Trento”, coordonat de profesorii Mauro Bussani si Ugo Mattei, a avut
0 abordare similara din 1994, prin cautarea ,,nucleului comun” (common core) al dreptului privat
european?. Acest proiect nu a fost direct orientat spre dezvoltarea unui Cod civil european, ci se baza
teoria lui Rodolfo Sacco®, constind in compararea nu numai a solutiilor tehnice si a regulilor de drept,
dar si a surselor mai ascunse care pot influenta solutiile adoptate de judecatori.

Un alt grup de cercetare din universitatile din Louvain si Maastricht, condus de profesorul Walter
Van Gerven, a inceput In 1994 un studiu care constd in analiza cazurilor concrete prin compararea
jurisprudentei diferitelor state Europene, ce alcituieste lus Commune®.

Aceastd enumerare a grupurilor de studiu, desi nu este exhaustivd, este suficientd pentru a
demonstra interesul doctrinei europene in elaborarea dreptului european al contractelor.

Unele dintre aceste grupuri au primit chiar recunoastere politica si finantarea de cétre Parlament si
Comisia Europeana. In special, prin Comunicarea Comisiei din 11 octombrie 2004 s-a incredintat
Grupului de Studiu al unui Cod Civil European (Study Group) impreuna cu Grupul de Cercetare
privind Dreptul Privat al Comunitatii Europene (Acquis Group) sa elaboreze textul intitulat ”Proiectul
Cadrului Comun de Referinta. Principii, definitii si reguli model ale Dreptului Privat European”
(Draft Common Frame of Reference — DCFR)®, care a fost publicat in februarie 2009. Acest text se
bazeaza pe versiunea revazutd a Principiilor DEC si acopera un spectru larg de domenii, cuprinzand
compartimente referitoare la partea generala a obligatiilor, la contracte i alte acte juridice, obligatii si
drepturi corelative, unele contracte speciale, obligatii necontractuale, dreptul de proprietate si alte
domenii. Unul din scopurile acestui proiect a fost de a furniza material pentru un posibil Cadru
Comun de Referinta ,,politic”, care a fost preconizat in Planul de Actiuni al Comisiei Europene din
februarie 2003 (a se vedea infra). DCFR, aidoma unui cod, contine principii, reguli, insotite de
definitii In anexa. Prima editie a fost urmata, in octombrie 2009, de sase volume (6563 de pagini!) de
comentarii i note, care constituie ,,editia completd” a DCFR. Se cuvine de mentionat ca publicarea
acestei lucrari a suscitat atat elogii pentru activitatea desfasuratd de membrii grupului de lucru si
sprijin semnificativ din partea institutiilor UE, cat si multe critici legate, in special, de natura juridica a
DCFR, dar si de ideea insdsi de codificare a dreptului european al contractelor.

Demersurile institutiilor UE

In ultimele doud decenii institutiile UE constant au focusat atentia asupra problematicii elaborarii
unui drept european al contractelor. Prin Comunicarea sa Consiliului si Parlamentului European din
11 iulie 2001 privind dreptul european al contractelor® Comisia Europeani a lansat un amplu proces
de consultari publice asupra problemelor ce decurg din divergentele intre legislatiile nationale in
materia contractelor. In lumina reactiilor primite, Comisia Europeana a publicat la 12 februarie 2003
un Plan de Actiuni asupra unui drept european al contractelor mai coerent’, in care, inter alia, s-a
propus, sa se revizuiascd acquis-ul UE in domeniul dreptului consumatorilor, pentru a elimina
neconcordantele si a completa lacunele existente la nivel de reglementare. La fel, Planul de Actiuni
prevedea crearea unui cadru comun de referinta, de care se va ghida legislatorul UE la adoptarea sau
modificarea textelor legislative. Scopul a fost de a stabili un ,;set de definitii clare ale termenilor
legali”, ,,de a enunta principiile fundamentale” si ,,de a prezenta modele coerente de reguli de drept al
contractelor, inspirate din acquis-ul UE sau din cele mai bune solutii existente in cadrul sistemele

'Fauvarque-Cosson B., Mazeaud D. European Contract Law. Materials for a Common Frame of Reference: Terminology,
Guiding Principles, Model Rules. Munchen: Sellier, 2008.

2Bussani M., Mattei U. The Common Core of European Private Law. Deventer : Kluwer, 2003.

3Sacco R. La comparaison juridique au service de la connaissance du droit. Paris : Economica, 1991.

“Beale H., Hartkamp A., Kotz H., Tallon D. Contract Law. Oxford: Hart Publishing, 2002.

SPrinciples, Definitions and Model Rules of European Pivate Law. Draft Common Frame of Reference. Germany,
Munich: Sellier European Law Publishers, 2009. 643 p.

& COM(2001) 398 final // Journal Officiel C 255 din 13.09.2001

7 Communication de la Commission au Parlement europeen et au Conseil - Un plan d’action. COM(2003) 68 final.
Journal Officiel C 63 din 15.03.2003.
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juridice ale statelor membre™. Ca urmare Comisia a finantat lucririle unei retele universitare

internationale care a efectuat cercetari juridice preliminare (a se vedea supra).

In Comunicarea sa COM (2005) 456 final din 23 septembrie 2005, Comisia Europeani realizeaza
primul sau raport anual cu privire la situatia legislatiei europene a contractelor si la revizuirea acquis-
ului. Acesta prevede implementarea DCFR in calitate de instrumentul optional ca un ,,al 28-lea
regim” care trebuie ales in mod expres de cétre parti si care nu ar pune sub semnul intrebarii cele 27
de reglementiri nationale existente?.

In continuare, Rezolutia Parlamentului din 3 septembrie 2008 privind Cadrul comun de referinta
pentru dreptul european al contractelor prevede ca continutul si efectul juridic al acestui document
”...poate varia de la un instrument legislativ cu caracter neobligatoriu pana la crearea bazelor pentru un
instrument optional in dreptul european al contractelor®. In acelasi sens, considerentul 14 din
Regulamentul nr. 593/2008 din 17 iunie 2008 cunoscut sub numele de Roma I privind legea aplicabila
obligatiilor contractuale la fel se referi la un instrument optional®.

In continuare, la 26 aprilie 2010, Comisia a numit un grup compus din 18 experti din diferite tari
europene, a caror misiune era sa ajute Comisia sa elaboreze o propunere pentru un cadru comun de
referintd in domeniul dreptului european al contractelor, atat pentru consumatori, cit si pentru
intreprinderi, in special: a) prin selectarea partilor din DCFR care se referd direct sau indirect la
dreptul contractelor; si (b) restructurarea, revizuirea si completarea anumitor parti ale DCFR, luand in
considerare atat alte cercetiiri efectuate in acest domeniu, cat si acquis-ul UE* Acest program
ambitios a fost realizat intr-un singur an in doudsprezece sesiuni, rezultatul fiind Studiul de
fezabilitate, care a fost publicat la 3 mai 2011°.

Un alt demers pe calea credrii unui drept european al contractelor a fost elaborarea de cétre
Comisia Europeana a Cartii verzi privind optiunile de politica in perspectiva unui drept european al
contractelor pentru consumatori si intreprinderi, publicate la liulie 2010, n care au fost prezentate
sapte optiuni posibile pentru a consolida piata internd prin ameliorarea coerentei reglementarii in
materia contractelor:

+ 0 recomandare din partea Comisiei, la care ar fi anexat un instrument al dreptului contractual
european §i care ar invita statele membre fie sd se inspire din acest instrument pentru a-si dezvolta
legislatia nationald, fie sa-1 integreze ca regim optional in sistemul lor intern sistemul juridic;

* un regulament care stabileste un instrument optional al dreptului contractual european (sau ,,al
doilea regim”) pe care partile, consumatorii si intreprinderile, le-ar putea alege in mod liber sa isi
reglementeze relatiile contractuale. Acest instrument optional ar constitui o alternativa la legile
contractuale existente 1n statele membre;

* 0 directiva privind dreptul european al contractelor, care defineste standardele comune minime si
care ar completa viitoarea directiva privind drepturile consumatorilor;

* un regulament care instituie o lege europeana a contractelor, care ar inlocui diversitatea
legislatiilor nationale, cu un corp de reguli uniforme (inclusiv norme obligatorii pentru protectia
partilor slabe);

! CoM (2005) 456 final. [Onling]: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0456:FIN:EN:PDF (Vizitat la: 25.03.2021).

2 Rezolutia Parlamentului din 3 septembrie 2008 privind Cadrul comun de referinti pentru dreptul european al
contractelor. [Online]: https://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//[TEXT+TA+P6-TA-2008-
0397+0+DOC+XML+VO//RO (Vizitat la: 25.03.2021).

3 ”(14) in cazul in care Comunitatea adoptd, in cadrul unui instrument juridic adecvat, norme de fond in materia
contractelor, inclusiv clauze si conditii standard, respectivul act poate prevedea libertatea partilor de a aplica normele
respective”. Regulamentul nr. 593/2008 (CE) al Parlamentului European si al Consiliului din 17 iunie 2008 privind legea
aplicabila obligatiilor contractuale. JO L 177/6 4.7.2008.

“Comunicat de presd, 21 mai 2010. [Online]: https://ec.europa.eu/commission/presscorner/detail/ro/IP_10_595 (Vizitat la:
25,03.2021).

Comunicat de presd, 3 mai 2011. [Online]: https://ec.europa.eu/commission/presscorner/detail/ro/IP_11 523 (Vizitat la:
25,03.2021).
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* crearea, din nou prin intermediul unui regulament, a unui autentic cod civil european, care sa
inlocuiasca toate normele interne, cu un domeniu foarte larg (dreptul contractelor, dar si raspunderea
delictuala si quasi-delictuala etc.).

In rezultatul studiilor efectuate de experti si consultirilor publice s-a ajuns la concluzia ca trebuie
sa fie sustinut un drept european al contractelor cu caracter optional. De asemenea, acest instrument
optional ar putea fi completat cu un ,,set de instrumente” de referintd, pentru a asigura coerenta si
calitatea legislatiei in materia dreptului european al contractelor.

Prin urmare, DCFR ar fi un nou regim al dreptului contractelor care nu este destinat sa inlocuiasca
dreptul contractelor national, ci sa 1l suplimenteze. Aceasta abordare a fost criticata pe motivul ca ar
duce la cumularea noului regim cu regimurile nationale existente si nu la eliminarea lor, ceea ce nu
este un factor de simplificare a reglementarilor in materie. Dimpotriva, noile norme comunitare vor
concura cu normele nationale si va fi necesar sd se organizeze relatia dintre dreptul comunitar si
dreptul contractual national®.

Urmatoarea actiune a institutiillor UE a avut loc la 11 octombrie 2011, cand a fost publicata
Comunicarea Comisiei Europene (COM(2011) 636 final), care a continea propunerea de regulament
privind Legislatia europeand comund in materie de vinzare (Common European Sales Law - CESL).
Propunere datd includea o parte din ,,setul de instrumente” elaborat de Grupul de experti privind
dreptul european al contractelor, avand la baza DCFR, (a se vedea supra), luand in considerare
contributiile pertinente din partea partilor interesate si a expertilor. Propunerea era “’conceputa ca o
contributie la promovarea cresterii si a schimburilor comerciale pe piata internd, avand la baza
respectarea libertatii contractuale, a unui nivel ridicat de protectie a consumatorilor, in conformitate cu
principiile subsidiarititii si proportionalititii*?. Propunerea prevedea un set cuprinzitor de norme
uniforme in materie contractuald care sa reglementeze intregul ciclu de viatd al unui contract de
vanzare si care sa devind parte integrantd a dreptului intern al fiecdrui stat membru, ca un cadru
alternativ de drept al contractelor. Cu ocazia acestei Comunicari, doamna Viviane Reding,
vicepresedinta a Comisiei Europene si, totodatd, responsabild de justitie, a declarat cu entuziasm:
,Legea europeand comund optionald privind vanzarile va da un impuls pietei unice, motorul cresterii
economice in Europa. Acesta va oferi intreprinderilor un mod usor si ieftin de a-si extinde activitatile
pe noile piete europene, oferind in acelasi timp consumatorilor oferte mai bune si un nivel ridicat de
protectie ".

Insa nu toti au impértasit entuziasmul doamnei Viviane Reding, proiectul vizat fiind criticat pe
larg, atat de experti, cat si de profesionisti interesati. Unii experti au obiectat ca CESL se va aplica
numai daca partile aleg acest instrument la incheierea contractului (opt-in); prin urmare, acesta ar fi un
fel de al 28-lea sistem juridic, comun tuturor statelor membre, care se va aplica in paralel cu
legislatiile nationale ale statelor membre si nu va rezolva problema uniformizdrii dreptului
contractelor. In plus, CESL va putea fi aplicat doar tranzactiilor transfrontaliere*. Totodata, o coalitie
de grupuri de lobby care activeaza pentru mediul de afaceri s-a pronuntat impotriva acestei propuneri,
afirmand ca aceasta doar va face mai complexe si mai costisitoare provocarile pe care le pune piata
unicd. Contra propunerii s-au pronuntat si unele asociatii de consumatori, care au sustinut ca cetatenii
vor fi mai putin protejati, deoarece companiile vor putea alege intre doud sisteme juridice si vor opta
probabil pentru dreptul care le este cel mai favorabil®.

Cat priveste procedurile in cadrul institutiilor UE, in septembrie 2013, Comisia pentru Afaceri
Juridice (JURI) a adoptat raportul care sustinut propunerea, iar Comisia pentru Piata Interna si
Protectia Consumatorilor (IMCO) a sugerat schimbarea formei juridice a CESL intr-o directiva, care
ar armoniza anumite aspecte ale raspunderii vanzatorului fatd de consumatori, completand astfel

!Castets-Renard C.  Droit européen des contrats: la  simplification en  marche?  [Online]:
https://books.openedition.org/putc/1310?lang=en (Vizitat la: 25.03.2021).

2COM(2011)636final.[Online]: http://www.cdep.ro/afaceri_europene/CE/2011/COM 2011 636 RO _ACTE f.pdf
(Vizitat la: 25.03.2021).

3[Online]: Viviane Reding (europa.eu) (Vizitat la: 25.03.2021).

4 Pichonnaz P. Op. cit., p. 90-91.

® Gillet A., Fleming J. La loi sur les ventes sur le point d’étre rejetée. [Online]:

https://www.euractiv.fr/section/economie/news/la-loi-sur-les-ventes-sur-le-point-d-etre-rejetee/ (Vizitat la: 25.03.2021).
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actuala directiva privind drepturile consumatorilor. Comisia IMCO a avut ,,dubii fundamentale cu
privire la adecvarea propunerii Comisiei Europene” si a considerat ca crearea unui instrument optional
ar duce la incertitudine juridica si ar fi dezavantajos pentru consumatori. La 26 februarie 2014,
Parlamentul European a adoptat rezolutia legislativa privind CESL, propunand sa-i limiteze domeniul
de aplicare doar la tranzactiile transfrontaliere la distanta (online) intre companii si consumatori. In
continuare, conform procedurii legislative ordinare (co-decizie), Regulamentul urma sa fie adoptat de
catre Consiliul de Ministri, lucru care nu s-a intdmplat. La 21 octombrie 2019, Conferinta
presedintilor a decis ca Parlamentul sa solicite Comisiei retragerea oficiala a propunerii CESL, iar la
29 septembrie 2020 Comisia a retras propunerea’.

Necesitatea de a elimina obstacolele create de diferentele legislative in materie contractuald este
recunoscuti si intr-0 serie de documente strategice pentru UE: Strategia Europa 20207%; Planul de
actiune al Comisiei pentru punerea in aplicare a Programului de la Stockholm®, O agendi digitali
pentru Europa®, care prevede crearea unui instrument legislativ optional in materie contractuald drept
una din actiunile-cheie de promovare a economiei digitale; Revizuirea ,,Small Business Act™ care
vizeaza eliminarea obstacolelor, inclusiv a celor create de legislatia in materie contractuala, care
limiteaza potentialul de crestere al intreprinderilor mici si mijlocii si Actul privind piata unica® care
promoveaza ideea unui instrument juridic care ar facilita tranzactiile transfrontaliere.

Cu toate acestea, necesitatea de a armoniza reglementarile in domeniul dreptului contractelor a
ramas la nivel de declaratii si de documente strategice; nici un istrument oficial cuprinzator de
uniformizare a dreptului contractelor, nici optional, nici cu atit mai mult cu forta juridica obligatorie,
nu a fost adoptat de catre institutiile UE. Demersurile privind armonizarea reglemetarilor in materia
contractelor au continuat sa aiba un caracter sectorial, constand in elaborarea si perfectionarea acquis-
ului UE in unele domenii specifice. De exemplu, Directiva Parlamentului European si a Consiliului
din 20 mai 2019 introduce norme care au scopul de a armoniza, in special, aspectele referitoare la
conformitatea bunurilor, masurile reparatorii aflate la dispozitia consumatorului in caz de lipsa de
conformitate si modalititile de exercitare a acestor masuri reparatorii’.

Armonizarea legislatiilor nationale din Europa

Chiar si in lipsa unui cadru juridic comun bine inchegat si coerent in materie contractuald la nivelul
UE, existenta notiunii ’dreptul european al contractelor” poate fi justificatd prin constituirea unui
ansamblu de principii, notiuni si reguli comune care se cristalizeaza in cadrul procesului de apropiere
(armonizare, unificare) a reglementarilor in materia vizatd in dreptul comparat, in jurisprudenta si in
doctrina din Europa (in acest sens, termenul “european” se referda nu la UE, ci la continentul
european). In ultimele doua decenii legislatiile statelor europene in domeniul contractelor au evoluat

! Document 52020XC0929(02). [Online]:

https://eur-lex.europa.eu/legal-content/fr/TXT/?uri=CELEX%3A52020XC0929%2802%29 (Vizitat la: 25.03.2021).

2Comunicarea Comisiei ”’Strategia Europa 2020. O strategie europeand pentru o crestere inteligentd, durabild si favorabila
incluziunii”. COM (2010) 2020 final, 3.3.2010, p. 21. [Online]:

https://www.eea.europa.eu/policy-documents/com-2010-2020-europe-2020 (Vizitat la: 25.03.2021).

3Comunicare a Comisiei citre Parlamentul European, Consiliu, Comitetul Economic si Social European si Comitetul
Regiunilor ”Crearea unui spatiu de libertate, securitate si justitie pentru cetitenii Europei, plan de actiune pentru punerea in
aplicare a programului de la Stockholm ”. COM (2010) 171 final, 20.4.2010, p. 5 si p. 24. [Online]: https:/feur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0171:FIN:EN:PDF (Vizitat la: 25.03.2021).

4Comunicarea Comisiei citre Parlamentul European, Consiliu, Comitetul Economic si Social European si Comitetul
Regiunilor ”O agenda digitald pentru Europa”. COM (2010) 245 final, 26.8.2010, p. 13 si p. 37. [Online]: https:/feur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0245:FIN:EN:PDF (Vizitat la: 25.03.2021).

SComunicarea Comisiei catre Parlamentul European, Consiliu, Comitetul Economic si Social European si Comitetul
Regiunilor ”Revizuirea ,,Small Business Act” pentru Europa”. COM (2011) 78 final, 23.2.2011, p. 11 si p. 13. [Online]:
https://eur-lex.europa.eu/legal-content/EN/TXT/?2uri=CELEX%3A52011DC0078 (Vizitat la: 25.03.2021).

®Comunicarea Comisiei citre Parlamentul European, Consiliu, Comitetul Economic si Social si Comitetul Regiunilor,
,Actul privind piata unici — Doudsprezece parghii pentru stimularea cresterii si intirirea increderii — «impreuna pentru o
noud cresterey”. COM  (2011) 206 final, 1342011, p. 14 si p. 19. [Online]: https:/eur-
lex.europa.eu/LexUriServ/L exUriServ.do?uri=COM:2011:0206:FIN:EN:PDF (Vizitat la: 25.03.2021).

"Directiva din 20 mai 2019 privind anumite aspecte referitoare la contractele de vanzare de bunuri, de modificare a
Regulamentului (UE) 2017/2394 si a Directivei 2009/22/CE si de abrogare a Directivei 1999/44/CE [Online]: https://eur-
lex.europa.eu/legal-content/RO/TXT/PDF/2uri=CEL EX:320191 0771&from=EN (Vizitat la: 25.03.2021).
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semnificativ; intr-o serie de tari de pe “batranul continent” au fost efectuate reforme ale dreptului
contractelor, fie pe calea adoptarii unor coduri civile noi (de ex.: Romania (2011), Cehia (2014),
Ungaria (2014)), fie pe calea adoptarii unor legi de modernizare a reglementarilor existente in materia
vizatd (Germania (2001), Federatia Rusa (2013), Franta (2016), Republica Moldova (2018)).

Este important de mentionat ca reforma dreptului contractelor a avut loc, inclusiv, in legislatiile,
care au constituit mari “generatoare” si ’surse de inspiratie” ale dreptului civil, in general, si ale
dreptului contractelor, in particular, in Europa si 1n intreaga lume. Ne referim, in particular, la Codul
civil al Germaniei, care dincolo de faptul ca a influentat puternic legislatiile civile si comerciale ale
Austriei, Elvetiei, Greciei, Japoniei, Braziliei, URSS, Ungariei, Cehoslovaciei, lugoslaviei, Republicii
Moldova etc., a jucat un rol primordial in dezvoltarea doctrinei dreptului civil, fiind o expresie
legislativi clasicd a metodei si conceptului pandectist de codificare®. Codul civil german a fost renovat
in baza legii din 26 noiembrie 2001, denumita ,,de modernizare a dreptului obligatiilor”, care a intrat
in vigoare la 1 ianuarie 2002. Legea in cauza prezintd o importanta cruciald prin amploarea sa, prin
modificarile profunde pe care le-a adus. Procesul legislativ de reformare a dreptului obligatiilor in
Germania a fost declansat cu ocazia necesitafii transpunerii in dreptul german a unui sir de directive
europene. Legislatorul a profitat de aceasta ocazie si pentru a codifica solutiile si regulile care s-au
conturat 1n jurisprudentd. Unul din scopurile urmarite in cadrul reformarii dreptului german al
obligatiillor a fost apropierea reglementdrilor germane de ,marile instrumente de uniformizare a
dreptului contractelor” (Conventia de la Viena, Principiile UNIDROIT, Principiile DEC)?.

Un reper important pentru intreaga miscare de unificare a dreptului contractelor in Europa il
constituie recenta renovare a Codului civil francez, operatd prin Ordonanta nr. 216-131 din 10
februarie 2016 de reformare a dreptului contractelor, a regimului general si a probei obligatiilor®,
intrata in vigoare la 1 octombrie 2016. Codul civil francez, numit si Codul Napoleon, a servit drept
model pentru multe sisteme de drept; integral, sau principalele sale concepte si institutii, au fost
receptionate 1n asa tari ca Belgia, Luxemburg, Italia, Spania, Portugalia, Romania, unele tari din
America Latina, Egipt, Libia, Irak, un mare numar de tari din Africa si din Oceania, statul Louisiana
din SUA, provincia Quebec din Canada etc.* si a constituit, folosind expresia plasticd a profesorului
Ole Lando, presedintele Comisiei pentru Dreptul European al Contractelor (a se vedea supra), ,.cel
mai important produs de export care a existat candva in perioada moderna. .., posedand intotdeauna o
remarcabild vitalitate™®. Necesitatea acestei reforme a fost dictati de evolutiile dreptului,
jurisprudentei si doctrinei pe parcursul a mai mult de doud secole, deoarece titlul 3 din cartea a IlI-a
referitor la dreptul contractual nu se modificase de la intrarea in vigoare a Codului Napoleon in 1804.
Astfel, mai multe reglementdri si concepte au fost depdsite in fata noilor provocari cu care se
confrunta societatea franceza, In contextul integrarii europene si al globalizarii. Aceasta reforma vine
sa revigoreze Codul lui Napoleon 1n incercarea de a-1 mentine atractivitatea si competitivitatea.

Una din cele mai recente opere de modernizare a legislatiei civile si a dreptului contractelor, in
particular, este reforma infaptuita in Republica Moldova, prin adoptarea Legii privind modernizarea
Codului civil si modificarea si completarea unor acte legislative, nr.133 din 15 noiembrie 20185,
Reforma Codului civil al Republicii Moldova reprezinta un efort de amploare pe calea modernizarii
infrastructurii juridice nationale si aducerea acesteia in linia celor mai moderne reglementari, totodata
tinand cont de problemele interpretirii si aplicarii redactiei anterioare a Codului civil. In acest scop, au
fost studiate si s-au {inut cont de ultimele evolutii legislative pe plan international si european, in

1Zweigert K., Kotz H. Introduction to Comparative Law. Oxford: Clarendon Press, 1992, p.103-122.

2Witz C. La nouvelle jeunesse du BGB insufflée par la réforme du droit des obligations. Paris: recueil Dalloz, 2002,
nr.42/7095, p.3156-3161; Schley M. La grande réforme du droit des obligations en Allemagne. Paris: recueil Dalloz, 2002,
nr.21/7074, p. 1738-1740.

3 Ordonnance n°216-131 du 10 février 2016 portant réforme du droit des contrats, du régime général et de la preuve
desobligations,

[Online]:https:/Amww.legifrance.gouv.fr/affichTexte.do?cid Texte=JORFTEXT000032004939&categorieLien=id (Vizitat
la: 25.03.2021).

4Zweigert K., Kotz H. Op. cit., p.159-162.

*Lando O. L’avant-projet de réforme du droit des obligations et les Principes du droit européen des contrats:
analyse de certaines différences. Revue du droit des contrats, nr.1, 2006, p.175.

®Monitorul Oficial, nr. 467-479 din 14.12.2018, art. 784.
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special, DCFR, CESL, codurile civile din Franta, Germania, Italia, Olanda, Cehia, Ungaria, Roméania
etc. Totodatd, au fost transpuse in legislatia nationala prevederile pertinente din acquis-ului UE.
Reforma se incadreaza in realizarea angajamentelor pe care si le a asumat tara noastrd in baza
Acordului de Asociere intre Uniunea Europeand si Comunitatea Europeand a Energiei Atomice si
statele membre ale acestora, pe de o parte, si Republica Moldova, pe de alta parte, din 2014, care
prevede ca Republica Moldova realizeaza apropierea treptata a legislatiei sale de dreptul Uniunii si de
instrumentele internationale mentionate in anexele la acest acord’.

Concluzii

Procesul de uniformizare la nivel european a reglementarilor in materia contractelor este unul
complex si dificil, iar notiunea “drept european al contractelor” desemneaza mai degraba un deziderat
decat o realitate; deziderat care se pare ci are mai multi adversari decét sustinitori. Intr-adevar,
acquis-ul comunitar in acest domeniu continua sa aiba un caracter sectorial si fragmentar. Cadrul
Comun de Referinta pentru Dreptul European al Contractelor, ca instrument ’politic”, care ar unifica
dreptul contractelor, asa cum se preconiza cu aproape doua decenii in urma, pana in prezent nu a fost
oficializat, iar DCFR elaborat de cercetatori din diferite centre universitare europene a ramas sa fie o
opera doctrinard. Mai mult ca atat, proiectul CESL, care, Intr-o forma mai restransa, contine concepte
si elemente de baza din DCFR, a fost scos de pe agenda institutiilor UE.

Cu toate acestea, procesul de uniformizare a dreptului european al contractelor, desi intr-un ritm
mai lent decat si-ar dori promotorii si sustinatorii acestui proces, continud pe diferite cai. Una din cai
este elaborarea si perfectionarea acquis-ului comunitar, care contine reglementdri in materia
contractelor, atat pentru consumatori, cat si pentru intreprinderi. O alta cale este elaborarea unei teorii
generale a contractelor, prin intermediul operelor doctrinare si a instrumentelor de uniformizare a
dreptului cu caracter optional, cum este, in particular, DCFR, care constituie ’surse de inspiratie”, atat
pentru legislatorul UE, cat si pentru legislatorii nationali. Astfel, solutiile consacrate in aceste
instrumente pot dobandi valoare normativa indirect, contribuind la uniformizarea dreptului
contractelor in cadrul UE si 1n afara ei. Reformele legislatiilor civile 1n diferite state europene, care au
avut loc in ultimii ani, demonstreaza ca are loc un proces de uniformizare implicitd a dreptului
contractelor in cadrul Europei, codificdrile in materie inspirdndu-se unele din altele, dar si din
instrumentele evocate mai sus. Prin urmare, putem spera ca in viitor dreptul european al contractelor
va deveni nu numai o constructie doctrinard si un deziderat politic, dar si o realitate juridica
incontestabila.
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REZUMAT:
SUPRANATIONALISM VS. INTERGUVERNAMENTALISM iN CADRUL UNIUNII
EUROPEANE - ABORDARE POLITICO-JURIDICA

In prezent existd mai multe viziuni asupra continutului personalititii juridice a Uniunii Europene (UE). Unii
cercetatori pun accentul pe integrarea supranationald mai profunda a statelor membre in cadrul Uniunii si
diminuarea importantei guvernelor statelor membre prin cedarea tot mai larga a competentelor in favoarea
unor institutii supranationale. Alti cercetatori remarca tendinta cresterii rolului statelor membre in cadrul
determinarii  politicii  europene in cele mai importante  domenii, remarcand tendintele
de interguvernamentalism tot mai pronuntat. Prezentul articol reprezintd un studiu dedicat determindrii
personalitatii juridice a UE, evidentierii tendintelor prezente in cadrul constructiei actuale ale UE, cdt si
Sformularii concluziilor referitor la dezvoltarea istorica a Uniunii prin prisma scopului instituirii acesteia de
parintii-fondatori.

Cuvinte cheie: UE, cooperare clasica, interguvernamentalism, supranationalism, unificare institutionald.

JEL Classification: K33, K12, F53
CZU 342.41:341.171(4)

PE3IOME:
CYPAHAIIMOHAJIN3M VS. UHTEPTYBEPHAMEHTAJIN3M B
PAMKAX EBPOIIEMCKOI'O COIO3A - TIOJIMTUKO-IIPABOBOMU ITIOAXO

B nacmosuyee epems cywecmsyem HeCKOIbKO Meopull aHamusupylowux KoHcmpykyuto Eeponetickoeo
cowsa (EC). Hexomopuie uccnedosamenu noouepkusarom 0onee 2my00KyH HAOHAYUOHATLHYIO UHMESPAyUio
eocyoapcme-unenog 6 pamkax Coro3a u CHUMICEHUe BANCHOCIU NPABUMENLCME 20CY0apCB-YNIeHO8 NymeM
pacuupenusi KOMnemeHyuii 8 noib3y HeKOMOPbIX HAOHAYUOHATLHBIX UHCIUmMymos. /pyeue ucciedosamenu
ommeuarom meHOeHYUIo pocma poau 20Cy0apcms-4iieHo8 8 onpeoesieHil e6PONENCKOl NOIUMUKU 8 Haubolee
BAICHBIX  00NIACMAX, NOOYepKUsas 6ce Oollee BbIPAdtCEHHbIE MEHOCHYUU MeHCNPABUMETbCMEEHHO20
e3aumooelicmeus. Jlannas cmamvs npeocmagigem coOou UCCie00sanue, NOCEAUeHHOe ONnpeoeNeHuUI0
meHOeHyuu 6 cospemennoli opeanuzayuu EC, a makoice popmynuposanuio 66160008 0 UCMOPUHECKOM
pazsumuu Egponetickozo coto3a ¢ mouKu 3peHus yeau e2o coO30aHUs.

Kniouesvie  cnosa.  EC,  medcoynapoonoe — compyoHuuecmeo,  UHMEPSY8EPHAMEHMANUIM,
CYNPAHAYUOHATUZM, UHCTNUMYYUOHATbHOE 00beOUHEHUe.

JEL Classification: K33, K12, F53
YIK 342.41:341.171(4)

Scop In rezultatul cercetirii personalititii juridice a UE ne-am pus drept scop determinarea
aspectelor supranationale si a celor de cooperare clasicd in cadrul UE, cét si a tendintelor de
dezvoltare in viitor in cadrul organizatiei respective.

Baza stiintifico-metodologici a lucriirii: In cercetarea respectivi, am recurs la metodele
fundamentale de investigatie juridica, printre care metoda logica, care se bazeaza n linii generale pe
interpretarea logica a prevederilor tratatelor constitutive a UE 1n care se regdseste reglementarea
competentei Uniunii. Am utilizat metoda comparativa si am abordat aspectele de drept comparat in
reglementarea competentei CECO, CEE, CEEA si UE. Am apelat la metoda analitica a cercetarii cu
ajutorul careia am studiat diferite reglementari a competentei organizatiilor mentionate supra. Cu
ajutorul metodei istorice am stabilit evolutia Comunitatii Europene, cat si a conditiilor istorice de
formare a acesteia.

Obiectivele: In acest context, am trasat urmatoarele obiective:

A 1identifica natura juridica a UE.

A determina esenta supranationalismului ca tip de uniune politica multinationala.

A analiza conceptul de cooperare clasicd in cadrul organizatiilor internationale.

A examina diferenta, cét si aspectele comune intre supranationalism si cooperare clasica.

ANANENRN
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v A determina domeniile in care UE are competenta exclusiva, competenta partajata cu statele
membre, competenta de sprijin/suport, cat si a celor in care se manifestda coordonarea politicii n
cadrul Uniunii.

v' A analiza daca structura si competenta actuald a UE corespunde conceptului promovat de
fondatorii CECO.

Introducere

De-a lungul timpului s-au conturat mai multe teorii cu privire la personalitatea juridica a UE. Doua
dintre acestea, destul de controversate si discutate de marii politicieni si analisti, se refera la caracterul
supranational si interguvernamental al Uniunii Europene. Fondatorii UE, in fruntea cu Robert
Schuman, aveau drept scop dezvoltarea supranationald a Uniunii, prin delegarea tot mai largad a
competentelor statelor membre catre un organ supranational. Cu toate acestea, actualmente in cadrul
Uniunii Europene se evidentiaza tot mai mult teoria interguvernamentalista, rolul statelor membre
fiind valorificat la un nivel inalt, acestea avand o putere decizionald mult mai larga decat anterior. Plus
la aceasta, in prezent nu existd o viziune unanim recunoscuta referitor la dezvoltarea Uniunii
Europene intr-un viitor apropiat. Sustindtorii federalismului si globalismului afirma ca viitorul UE se
manifesta printr-o integrare tot mai profunda in mai multe domenii. Cu toate acestea, oponentii acestei
miscari remarcd o tendintd tot mai pronuntatd de cooperare clasicd in cadrul UE. Acest studiu
reprezinta o cercetare a teoriilor supranationalismului si a interguvernamentalismului de-a lungul
formarii UE incepand de la constructia CECO, CEE, CEEA si terminand cu constructia actuald a
Uniunii Europene.

|.Supranationalismul ca tip de uniune politicd multinationala

O uniune supranationala reprezintd un tip de uniune politicd multinationala in care puterea de luare
a deciziilor este delegata de catre guvernele statelor membre unei autoritati independente de acestea,
care actioneazd in numele intregii Uniuni. O organizatie supranationald include membri din diferite
state ale lumii. Motivele care determina formarea unei organizatii supranationale sunt beneficiul
fiecarui stat membru prin stabilirea de standarde care se refera la comert, cu scopul final de a mentine
stabilitatea economicd in toate statele implicate in organizatie. Structura unei organizatii
supranationale permite elaborarea unor standarde politice si economice aplicabile de statele membre.
De exemplu, o organizatie supranationald poate stabili ca fiecare dintre statele membre va adopta
legislatia prin care in ordinea juridica nationald va fi transpusd ideologia organizatiei cu privire la
tarifele comerciale sau organizatia supranationala poate dispune ca statele membre sé creeze echilibrul
de mmporturi si exporturi intre ele. Trebuie sd remarcdm faptul cd natura unei organizatii
supranationale poate fi schimbatd, permitdnd organizatiei sa se adapteze la conditiile mondiale
schimbatoare, atat politice, cat si economice.!

In cristalizarea sa, conceptul supranationalismului a trecut prin mai multe etape. Prima etapa este
strans legatd de numele laureatului Premiului Nobel Albert Einstein care, dupd ce SUA a aruncat
bombele atomice pe Hiroshima si Nagasaki in august 1945, a propus ideea crearii unei organizatii
»supranationale” care va controla toate fortele militare, inclusiv armele nucleare. A. Einstein credea ca
crearea uniunii supranationale ar putea incepe cu Statele Unite, Regatul Unit si Uniunea Sovietica si
care, treptat, va creste prin cuprinderea altor natiuni. Marele savant considera ca crearea organizatiei
supranationale reprezinta o singura modalitate de a evita razboiul nuclear. A. Einstein, intr-un discurs
din aprilie 1948 la Carnegie Hall, afirma: ,Exista o singura cale catre pace si securitate: calea
organizirii supranationale.””? Datorit celebrititii sale, ideile lui Einstein au generat multe discutii
controversate, insd propunerea lui nu a fost sustinuta nici de Occident, nici de Uniunea Sovietica.

Ideea credrii unei comunitati europene supranationale este strans legatd cu numele lui W.
Churchill, care pe parcursul mai multor ani a jucat unul dintre cele mai importante roluri pe arena
politica mondiala, in general, si cea europeand, in special. Fiind un adept ferm al Uniunii Europene,
W. Churchill a propus, in cadrul vestitului sau discurs din 19 septembrie 1946 de la Universitatea din

! https://www.wise-geek.com/what-is-a-supranational.htm
2 Albert Einstein, Ideas and Opinions (New York: Crown/Bonanza, 1954), p. 147 (emphasis in original); cf. pp. 118-61.
See also Walter Isaacson, Einstein: His Life and Universe (New York: Simon and Schuster, 2007), ch. 22, pp. 487-500.
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Zurich, de a recrea familia europeand, dotdnd-o cu o structurd ce i-ar permite s traiascd in pace,
securitate si libertate. Prim-ministrul Marii Britanii a specificat cd este necesar de a crea un tip de
Statele Unite ale Europei, iar primul pas in acest scop ar fi asocierea Frantei si Germaniei.

Urmatoarea etapa a cristalizarii conceptului de uniune supranationald este legatd de numele lui
Robert Schumann, Ministrul Afacerilor de Externe a Frantei, care la semnarea Conventiei pentru
Apirarea Drepturilor Omului si a Libertitilor Fundamentale,? cat si in timpul altor discutii publice a
initiat $i a promovat ideea credrii unei democratii supranationale. Plus la aceasta, Schumann 1n celebra
se declaratie a fundamentat ideea crearii unei “Federatii Europene” si a organului supranational,
scopul cdruia era integrarea tot mai profunda a comunitétii europene. Fiind un adept al integrarii
europene, Robert Schumann a propus unirea resurselor de otel si carbune ale Frantei si Germaniei sub
auspiciile unei Inalte Autoritatii cu posibilitatea participarii si a altor state europene. Planul in cauzi a
fost proiectat de citre Jean Monnet®, fiind elaborat in cadrul Comisiei de Planificare Economici a
Frantei, care avea rolul de a dirija reconstructia postbelicd si modernizarea economiei franceze, iar
experiente acestei sarcini l-au determinat pe Monnet sa constate ineficienta economica a statului-
natiune european in lumea moderni.* Jean Monnet era convins de faptul ci cooperarea economici
dintre state este crucialdi.® El a considerat indispensabild crearea unei “piete comune largi si
dinamice”, “a unei imense piete continentale la scard europeana”.®

Trebuie sa remarcam faptul ca inspiratia planului nu a fost una pur economica, ci a reprezentat si
tendinta de a restabili relatiile dintre Franta si Germania, ce au avut de suferit considerabil in urma
rizboiului, de a-i linisti pe francezii vizavi de orice amenintare militard din partea vecinului’ si de a
lega statele in cauzi cu un cadru juridic obligatoriu de cooperare a cirbunelui cum sunt Saar si Ruhr.®
Administrarea in comun a productiei zdcamintelor de carbune si otel ar constitui baza dezvoltarii
economice ca prim pas spre o "federatie europeand”. Monnet era un planificator: el nu avea incredere
in sistemul pietei libere, care nu a adus multe beneficii Frantei in trecut. El avea convingerea ca
dezvoltarea unor institutii supranationale std la baza edificarii unei comunitdti economice autentice
care ar adopta in comun politici economice si proceduri rationale de planificare. Carbunele si otelul
erau vazute doar ca punct de pornire. Aspiratia era de a extinde integrarea asupra tuturor sectoarelor
economiei Europei de Vest; dar un asemenea proiect ar fi parut prea ambitios pentru a obtine dintr-
odati aprobarea.’

Conceptul introdus si promovat de catre Robert Schumann a devenit o realitate concretd atunci
cand guvernul francez a fost de acord cu principiile exprimate in Declaratia Iui Schumann si a
acceptat Planul lui Schumann limitat la sectoare specifice de interes vital al pacii si al razboiului, iar
propunerea lui Schumann a dus la instituirea Comunitatii Europene a Carbunelui si Otelului (CECO)
— un prim pas important spre o integrare europeand, pas care a mers mai departe de
interguvernamentalism si a stabilit o autoritate supranationald. ° Planul lui Schumann a obtinut
sustinerea statelor europene destul de usor tocmai fiindca, pe langa faptul ca reprezenta o forma strict
limitatd de integrare, servea unui obiect practic. Aplicarea Planului urma sa elibereze Germania (pe

! Bearicia Revenco, Eugen Osmochescu, Iulian Rusu, Ghid Dreptul Uniunii Europene, Chisiniu Nove-Imprim, 2010 p.
10

2 CONVENTIE Nr. 1950 din 04.11.1950 PENTRU APARAREA DREPTURILOR OMULUI SI A LIBERTATILOR
FUNDAMENTALE* Publicat : 30.12.1998 in Tratate Internationale Nr. 1 art Nr : 342 Data intrarii in vigoare : 01.02.1998
*Adoptata la Roma la 4 noiembrie 1950. A intrar in vigoare la 3 septembrie 1953. lex.justice.md/md/285802/

3 Kapteyn P., and VerLoren van Themaat, P., Introduction to the Law of the European Communities after the coming into
force of the SEA, ed. L. Gormle, 2 ed. Kluwer, 1989, p. 25

4 Bache Ian, Geore Stephen, Politica in Uniunea European, Epigraf, Chisiniu, 2009 p. 24

5 Bearicia Revenco, Eugen Osmochescu, Tulian Rusu, Ghid Dreptul Uniunii Europene, Chisindu Nove-Imprim, 2010 p.
10

& Bache lan, op. cit., p. 24

7 Craig P. and De Burca, G., EU Law. Text, ceses, and materials 4 ed. Oxford 2008, p.5

8 Kapteyn P., and VerLoren van Themaat, P., Introduction to the Law of the European Communities after the coming into
force of the SEA, ed. L. Gormle, 2 ed. Kluwer, 1989, p. 25

® Bache Ian, Geore Stephen, Politica in Uniunea Europeand, Epigraf, Chisiniu, 2009 p. 24

10 Bearicia Revenco, Eugen Osmochescu, Iulian Rusu, Ghid Dreptul Uniunii Europene, Chisindu Nove-Imprim, 2010 p.
10
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atunci de Vest) de reglementarile internationale stricte privind industria sa, dar punea statele europene
—1nci nesigure de intentiile Germaniei — in imposibilitatea de a-i monitoriza activititile.!

Trebuie sd remarcam faptul ca termenul ,,supranational” apare pentru prima datd n cadrul unui
tratat international 1n Tratatul de la Paris din 18 aprilie 1951 prin care a fost creatd Comunitatea
Europeana a Carbunelui si Otelului. Scopurile tratatului au fost crearea unei pieti unice a carbunelui si
otelului prin abolirea taxelor de import si export, precum si a oricaror restrictii de comert, a practicilor
anti-concurenta si a subsidiilor din partea statului, dezvoltarea unor politici comune a industriilor
otelului si cirbunelui.? Conceptul supranationalismului a definit 0 noud metodi comunitari in cadrul
CECO, desemnand si inceputul reorganizarii Europei. Acesta a fost folosit 1n art. 9 a tratatului care
reglementa atributiile si modul de functionare a Inaltei Autoritati astfel: membrii Inaltei Autorititi * se
vor abtine de la orice comportament incompatibil cu caracterul supranational al functiilor lor. Fiecare
stat membru este de acord sd respecte acest caracter supranational si sa nu depuna eforturi pentru a
influenta membrii Autorititii superioare in exercitarea atributiilor lor.”® Prin urmare, caracterul
supranational al CECO se manifestd mai ales prin instituirea unei autoritati, membrii cdreia sunt
independenti de conducerea statelor care i-au delegat si trebuie sd reprezinte interesele generale a
intregii comunitati. Observam ci prin introducerea caracterului supranational al Inaltei Autorititi a
fost creat un nou concept democratic si juridic. Principiul inovatiei Autoritatii a fost caracterul sau
supranational. Ea a avut o arie largd de competente pentru a asigura ca obiectivele tratatului au fost
indeplinite si c piata comuni a functionat fard probleme. Caracterul supranational al Inaltei Autoritati
s-a manifestat mai ales prin Tmputernicirile conferite acestui organ comunitar in domeniul adoptarii
deciziilor de citre membri sai cu o majoritatea de voturi, chiar si in circumstantele de consultare cu
alte organisme. Inalta Autoritate ar putea emite trei tipuri de instrumente juridice: decizii, legi care au
fost in Intregime obligatorii; recomandari, care au avut obiective obligatorii, dar metodele au fost
lasate la latitudinea statelor membre; si de avize, care nu au avut nici o forta juridica. Este cert faptul
cd balanta de puteri dintre Inalta Autoritate si Consiliul, reprezentind in special interesele statelor
membre, a fost diferita in Tratatul CECO si tratatele ce au urmat, mai ales Tratatul Comunitatii
Economice Europene (CEE), continand un element forte supranational. A fost clar de la bun inceput
cd CECO a insemnat pentru ,parintii” sai fondatori mai mult decit reglementarea relatiilor in
domeniul otelului si carbunilor si un prim pas spre o integrare europeand atat economicd, cat si
politicd.* Multi dintre adeptii integririi europene erau “federalistii” in sensul credintelor lor in crearea
unui organism politic supranational cu imputerniciri respective si care ar prelua mai multe dintre
functiile statelor suverane.®

Parinti1 fondatori ai Comunitatii Europene au remarcat faptul ca supranationalismul este piatra de
temelie a sistemului guvernamental. Acest lucru este consacrat in Declaratia Europei facutd la 18
aprilie 1951, astfel: “Europa trebuie sa aiba un guvern comun creat cu scopul elaborarii, promovarii si
implementarii politicii externe, celei de aparare, politicii economice, financiare si dezvoltare stiintifica
comune.”’ In declaratia respectiva a fost mentionat si rolul parlamentelor nationale din fiecare tara
membra care trebuie sd aibd o putere decizionald deplind asupra tuturor problemelor sociale si
culturale, subordondndu-se puterii Guvernului european doar in aspectele legate de domeniul
finantelor si in alte domenii specifice legate de dezvoltarea economici a statelor membre.® "Prin
semnarea acestui tratat, partile participante dau dovada hotararii lor de a crea prima institutie

! Allan Ththan, Eugen Osmochescu, Dreptul Uniunii Europene, Chisindu ARC, 2003, p. 20

2 Bearicia Revenco, op. cit., p. 10

3 Treaty establishing the European Coal and Steel Community (Paris, 18 April 1951) art. 9 Treaty establishing the
European Coal and Steel Community (Paris, 18 April 1951) - CVVCE Website

4 Bearicia Revenco, Eugen Osmochescu, Tulian Rusu, Ghid Dreptul Uniunii Europene, Chisindu Nove-Imprim, 2010 p.
10

5 Craig P. and De Burca, G., EU Law. Text, ceses, and materials 4 ed. Oxford 1998, p.5

® Bearicia Revenco, Eugen Osmochescu, Tulian Rusu, Ghid Dreptul Uniunii Europene, Chisindu Nove-Imprim, 2010 p.
11

" The European Declaration The European Declaration — OswaldMosley.com

8 Ibidem
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supranationala si ca astfel pun adevarata bazd a unei Europe organizate. Aceasta Europa raméne
deschis tuturor natiunilor. Sperim profund ci alte natiuni se vor alitura in efortul nostru comun."*

Partile contractante au subliniat necesitatea credrii Uniunii Europene bazate pe libertate,
democratie si promovarea conceptului statului de drept. Cele sase state fondatoare (Franta, Italia,
Germania de Vest, Tarile de Jos, Belgia, Luxemburg) si-au pus drept scop de a face ,,razboiul nu
numai de neconceput, ci si imposibil din punct de vedere material”. Pentru a atinge acest scop statele
membre si-au delegat competenta in domeniul productiei carbunelui si otelului, Inaltei Autoritati,
instituite de statele membre. Astfel, au fost puse bazele crearii unei Europe mai largi cu integrarea mai
profundi a statelor membre legati de dezvoltarea continud a sistemului supranational.? Termenul
“supranational” nu apare 1n celelalte tratate, precum Tratatele de la Roma, Tratatul de la Maastricht,
Tratatul de la Nisa sau Tratatul de la Lisabona.

Dezvoltarea ideii supranationalismului s-a manifestat mai ales prin tendinta de a dezvolta o politica
comund in domeniul militar si cel politic. Conform Planului Pleven din 1950, prezentat de catre
Franta, se propunea crearea unei Comunitatii de Aparare Europeand (CAE) cu o armatd europeana
plasata sub controlul Ministerului European al Apdrarii, cu un buget comun si institutii comune.
Tratatul respectiv a fost semnat la 27 mai 1952 de cele sase state membre ale CECO. In urma
semndrii tratatului n cauza s-a argumentat, reiesind din existenta unei armate unice, necesitatea unei
politici externe comune, motiv pentru care s-a purces la schimbarea unor planuri ale unei Comunitatii
Politice Europene (CPE). Proiectul statutului a fost finisat catre 1953 si reprezenta un efort de a crea o
federatie europeana dotatd cu o structurd institutionald si scopuri ambitionase, incluzand o politica
externd coordonata si o eventuald integrare economica. Totusi, aceste dezvoltari au fost stopate de
citre Franta, a cirei Adunare Generali a refuzat examinarea ratificirii Tratatului CAE.> Ambele
comunitati s-au impiedicat de nationalism — acestea erau forte pe care guvernele nu au dorit i nu au
putut sa le accepte. CPE acea carenta de a fi prea federalista pentru nationalisti si prea nationalista
pentru adeptii integririi europene.* Aceasta a cauzat o stagnare considerabild in vederea integririi
europene si numai peste treizeci si noud de ani statele au ratificat un alt tratat, semnat la Maastricht in
1992, conform ciruia s-a stabilit o Uniune Europeani.”

I1. Interguvernamentalism

Interguvernmentalismul este una dintre teoriile integrarii europene, care a apdrut initial ca o critica
a neo-functionalismului si a evoluat ulterior intr-o abordare separatd pentru explicarea proceselor de
integrare in cadrul Uniunii Europene. Aceasta teorie, sub forma interguvernmentalismului liberal si a
fost dezvoltati pe larg in anii 1990.° Aceasta reprezinti un tip de uniune politici multinationala in
care, spre deosebire de supranationalism, statele joaci un rol mai important in procesul decizional. in
relatiile internationale, interguvernamentalismul trateaza statele (si guvernele nationale in special)
drept principalii actori ai procesului de integrare. Abordarile interguvernamentale sustin cd pot explica
atat perioadele de schimbare radicala din Uniunea Europeana din cauza preferintelor guvernamentale
convergente, cat si perioadele de inertie din cauza intereselor nationale divergente. In conformitate cu
conceptul interguvernamentalist, accentul principal se pune pe rolul statelor nationale care participad in
procesul integrdrii europene, Insd chiar si la cele mai avansate etape a acestei integrari nu se
diminuiaza importanta statelor in procesul decizional.

Multi ani, principalul reprezentant al interguvernamentalismului a fost Stanley Hoffmann.
Fundamentele de baza ale acestei perspective au fost stabilite printr-o serie de publicatii, reafirmate
printr-o colectie. In conformitate cu ideile lui Hoffmann UE este vizuta in primul rand ca o
posibilitate de colaborare intre state, care sunt actori rationali si a caror functionare internd este

! Ibidem

2 Schuman or Monnet? The real Architect of Europe. Robert Schuman's speeches and texts on the origin, purpose and
future of Europe p 129. Bron 2004

% Bearicia Revenco, Eugen Osmochescu, Tulian Rusu, Ghid Dreptul Uniunii Europene, Chisindu Nove-Imprim, 2010 p.
11

# Allan Ththan, Eugen Osmochescu, Dreptul Uniunii Europene, Chisindu ARC, 2003, p. 20

® Bearicia Revenco, Eugen Osmochescu, Tulian Rusu, Ghid Dreptul Uniunii Europene, Chisindu Nove-Imprim, 2010 p.
11

6 MuTeproBepumenTami3M (teopust) — Kapra 3nanuii (Kartaslov.ru)
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guvernati de principiile de autoritate si ierarhie. In contextul unei interdependente economice
generalizate, UE constituie o formd mai profunda de ,,regim international” — definit ca un set de
norme, institutii si politici comune permitind acelor state s controleze mai eficient anumite sectoare
problematice cum ar fi comertul, agricultura sau mediul inconjuritor.! 2 ,,Suveranitatea colectivi”
rezultata nu duce la o diminuare a rolului statelor, ci dimpotriva, la o Intarire a acestui rol, incurajand
adaptarea lor la constrangerile impuse de mediul international. Crearea unui regim nu duce neaparat la
crearea altora printr-un efect de transfer, asa cum presupuneau neo-functionalistii.®

In fundamentarea ideilor sale Stanley Hoffmann a pornit de la premisa ca statele membre — si in
special guvernele nationale — 1si protejau cu atentie puterea din motive bine intemeiate. Aceasta
preocupare de a tine cont de relatia intern-extern s-a intalnit si in “metodele politicii interne”, care
ciuta si investigheze contextul intern al statelor pentru intelegerea proceselor politice la nivelul UE.*

In esentd, critica lui Stanley Hoffmann la adresa neo-functionalismului se baza pe trei idei.
Savantul considera ca integrarea europeand trebuie tratatd luandu-se in seama contextul global. (1)
Integrarea regionald este doar un aspect al evolutiei sistemului international mondial. Neo-
functionalistii au prezis un progres implacabil al procesului integrarii; insad aceste afirmatii se bazau pe
o dinamica internd si pe o presupunere implicitd cd circumstantele contextului international sunt
constante. Aceastd criticd a devenit relevantd sub incidenta schimbarilor survenite in situatia
economica globala a anilor 1970. (2) Guvernele nationale reprezentau actori cu influenta singulard in
procesul integrdrii europene: ele dirijau natura si ritmul integrarii in virtutea preocuparii lor de a
proteja si promova ,,interesul national”. (3) Cu toate ca, acolo unde “interesele nationale” coincid,
guvernele nationale ar putea accepta o integrare mai stransa in sectoarele tehnice nationale, cum ar fi
apararea si securitatea nationala.® ®

Stanley Hoffmann a respins parerea neo-functionalistilor, conform careia guvernele ar ceda in
ultima instanta presiunilor de integrare venite din partea grupurilor elitare de interese. Totusi,
argumentele sale se indreptau de realismul clasic, care trata statele ca pe niste actori rationali unitari,
acordandu-se o importanta redusi politicii interne.”

Milward unul dintre principalii reprezentanti ai paradigmei interguvernamentaliste a considerat ca
guvernele nationale au avut un impact decisiv asupra procesului de integrare europeand. Alan
Milward afirma ca interdependenta solida a pietelor de carbune, a agriculturii si a comertului nu a
lasat statelor europene dupa 1946 nici o altd solutie decat sa se organizeze in mod colectiv pentru a
oferi politici de protectie sociald cetitenilor.® Plus la aceasta, in loc si se afle intr-o pozitie mai slabi
ca urmare a transferului suveranitatii la un nivel supranational, aceste state au beneficiat semnificativ
de procesul de integrare. Respingand teoria care afirma ca statele renunta la o parte din suveranitatea
lor prin infiintarea de institutii europene comune, Milward a afirmat, dimpotriva, cd acest lucru
reprezinti pentru ele o modalitate de a se restabili in mod individual.®

In critica neo-functionalismului cu ideea sa de efectul de ,,preaplin” (“spillover effect”), sustintorii
interguvernamentalismului au sustinut ideea ca procesul de integrare se deruleaza fara dificultati in
domeniile unde elementul politic nu este atat de evident, de exemplu, iIn domeniul economiei. Cu
toate acestea, sustindtori miscdrii respective au afirmat cd pentru solutionarea problemelor care

! Hoffmann S. (1982) ,,Reflection on the nation-state in Western Europe today” Journal of Common Market Studies, 21-
37

2 Levy M., Young O., and Zurn M., 1995 “The study of internatioanal regimes”, European Journal of International
relations, 1, 267-330

% Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisinau Cartier 2009 p. 29

4 Bulmer S. 1983 Domestic politics and EC policy-making, Journal of Common Market Studies 21:4 261-80 citat dupa
Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chigindu Cartier 2009 p. 29

5 S. Hoffmann The European Process at Atlantic Crosspurposes Jurnal of Common Market Studies 3 (1964) 85-101

6 S. Hoffmann Obstinate or Obsolete? The Fate of the Nation State and the Case of Western Europe, Daedalus 95 (1966)
862-915 citat dupa Bache Ian, Geore Stephen, Politica in Uniunea Europeana, Epigraf, Chisinau, 2009 p. 29

7 Bache lan, Geore Stephen, Politica in Uniunea Europeand, Epigraf, Chisiniu, 2009 p. 30

8 Milward A 1995 The European Rescue of the Nation-state ( London: Routledge ; Berkeley: University of California
Press) citat dupa Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisinau Cartier 2009 p. 29

® Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisinu Cartier 2009 p. 29
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afecteazi interesele nationale, trebuie s fie exprimati vointd tuturor statelor’. Cu alte cuvinte, din
punct de vedere al sustindtorilor interguvernamentalismului, integrarea mai profundd a statelor
membre a UE poate fi atinsd doar in domeniile in care se observa efecte pozitive la nivelul tuturor
statelor membre, desi in grade diferite, dar simultan (de exemplu: ideea pietei comune care a fost
benefica pentru toate statele membre ale UE); cu toate acestea, In acele domenii 1n care interesele
nationale ale diferitor tari se vor contrazice Intre ele sau intre interesele statelor si cele supranationale
unirii, procesul de integrare se va confrunta cu obstacole serioase (de exemplu: criza "scaun gol" in
CEE).2

Reaparitia abordarilor interguvernamentaliste a fost posibild datorita teoriei alegerii rationale, care
a castigat teren substantial in stiinta politica americana din anii 1980. Pornind de la ipoteza ca statele
doresc sa diminueze costurile tranzactiei intr-o economie deschisd, teoreticienii alegerii rationale
considerd integrarea europeand 1n primul rand ca o actiune colectiva al carei scop, pentru fiecare stat,
este de a optimiza castigurile.® Lucrarea lui Geoffrey Garrett despre infiintarea pietii unice este un bun
exemplu.* Se acorda importanta preferintelor politice ale statelor membre, desi in termenii practici
acest lucru inseamna preferintele guvernelor centrale, deoarece el nu a studiat originile lor in cadrul
societitii care le compuneau.®

Interguvernmentalismul liberal a devenit o dezvoltare logica a teoriei de integrare
interguvernamentalista, conceptul respectiv fiind expus de Andrew Moravchik in lucrarea "The
Choice for Europe" la inceputul anilor 1990. n incercarea ambitioas de a construi o teorie a integrarii
europene, Moravchik porneste de la trei postulate de cercetare: 1) Statul este un actor rational in
Europa; 2) Puterea din UE este rezultatul negocierilor dintre state; 3) Teoria liberald este necesara
pentru a explica formarea preferintelor nationale din cadrul statului. Primele doua ipoteze sunt
asemanatoare cu afirmatiile facute de Stanley Hoffman, cu toate ca lucrarea lui Moravchik a implicat
demonstratii empirice extinse.® Prezentarea rolului de bazi al statelor nationale in procesul de
integrare europeand a fost completati de conceptul liberal de formare a preferintelor la nivel national. ’
Prin urmare, formarea preferintelor nationale reprezintd contributia cea mai originala a
interguvernmentalismului liberal.2 Acest concept s-a bazat pe consideratia ci guvernele, optand pentru
integrare europeana continud, au o viziune clara referitor la preferintele lor, care, de fapt, determina
progresul in procesul de negocieri in cadrul organizatiei internationale. ® Interesele statelor sunt vizute
ca cereri ale actorilor sociali interni adresate guvernelor ,,lor” nationale.*

In plus, E. Moravchik mentioneazi importanta procesului de formare a preferintelor nationale in
cadrul statului insusi'. Astfel, pe arena politici a statului activeazi diferite grupuri de interese, care
concureazi pentru a influenta politica promovati de guvern. In acelasi timp, institutiile comunitare
sunt percepute ca instrumente de asigurare a executirii intelegerilor realizate intre tarile membre. in
aceastd interpretare importanta elementelor supranationale in cadrul procesului de integrare este una
limitata.'? n elaborarea acestui model Moravchik a fost influentat de abordarea jocului pe dous
niveluri a lui Robert Putman: un cadru analitic care detine propria lui valoare independentd pentru

1 Wiener A., Diez T. European Integration Theory. — Oxford: Oxford University Press, 2009. — 295 p.

2 Milward A.S. The European Rescue of the Nation-State. — London: Routledge, 1992. — 466 p.

3 Bulmer Sion, op., cit. p. 29

4 Garrett G. 1992 International cooperation and international choice: The European Community’s international market,
International Organization 46/2 Spring 1992 533-60 citat dupa Bulmer Sion, Christian Lequesne Statele membre ale
Uniunii Europene Chisinau Cartier 2009 p. 29

® Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisinau Cartier 2009 p. 29

& Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisinau Cartier 2009 p. 30

7 Moravcsik A. The Choice for Europe: Social Purpose and State Power from Messina to Maastricht. — London:
Routledge, 1998. — 532 p.

8 Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisinau Cartier 2009 p. 30

% Moravcsik A. The Choice for Europe: Social Purpose and State Power from Messina to Maastricht. — London:
Routledge, 1998. — 532 p.

10 Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisindu Cartier 2009 p. 30

11 Moravcsik A.op. cit., 532 p.

12 Moravcsik A., Schimmelfennig F. Liberal Intergovernmentalism // European Integration Theory. — Oxford: Oxford
Press, 2009. — P. 67-87.
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intelegerea rolului guvernelor membre in cadrul negocierilor UE. ! Abordarea jocului pe doud niveluri
a lui Putman s-a inspirat din lucrarile avand ca tema negocierile din domeniul relatiilor industriale
pentru a sublinia dinamicele diferite ce existd n negocierile la nivel inalt (organizatii internationale
sau UE) si interactiunea cu politicile interne ale statelor participante.?

Critica interguvernamentalismului s-a axat pe céteva aspecte. In primul rand, privind statele
membre ale UE doar prin prisma guvernelor centrale Moravchik neglijeaza diversitatea lor internd
(coalitit multipartid, relatii intre executive centrale si autoritdtile locale, rivalititi intre agentii si
birocratii, sistemul prezidential versus cel parlamentar si asa mai departe). Prin urmare, afirméand ca
UE este arena pe care statele “mari” isi exercitd puterea, Moravchik simplifica considerabil procesele
decizionale. Plus la aceastd, Moravchik vede in institutiile europene doar agentiile create de statele
membre cu scopul cresterii initiativei si influentei guvernelor nationale, desi ele sunt totodatd
organizatii care isi dezvoltd propriile idei si interese in legitura cu statele care le-au infiintat. In ultimul
rand, In ceea ce priveste stabilirea intdietdtii din cadrul statelor, existd credinta conform careia
interesele statelor pot fi facute cunoscute prin intermediul guvernelor nationale si nu pe alte cai, cum
ar fi lobby direct la Bruxelles.?

I11.Diferenta intre supranationalism si interguvenamentalism

Referindu-ne la diferentele dintre organizatiile internationale interguvernamentale si cele
supranationale, trebuie sd remarcam faptul cd o organizatie supranationald reprezintd o uniune
internationald in care puterea si influenta statelor membre transcend granitele sau interesele nationale
pentru a le Impartasi in luarea deciziilor si pentru a vota problemele legate de organismul colectiv. Cel
mai bun exemplu de supranationalism este Uniunea Europeana. Alte organizatii internationale, de tip
interguvernamental in esentd, insa unde sunt prezente elemente supranationale sunt de exemplu,
Organizatia Mondiald a Comertului, Fondul Natiunilor Unite pentru Copii (UNICEF), Consiliul
Europei. UNICEF este unul dintre cele mai cunoscute organizatii internationale cu elemente sectoriale
de supranationalism. UNICEF lucreazd in mai mult de o sutd noudzeci de tari si teritorii pentru
imbunatatirea vietii copiilor. Consiliul Europei, este de fapt o organizatie internationala clasica, ce nu
implica transferuri de competente si de suveranitate din partea statelor. Singura exceptie de la ideea
interguvernamentala s-a facut in materia drepturilor omului, unde in baza Conventiei europene a
drepturilor omului, incheiata in 1950, s-a creat un sistem de protectie cu caracter supranational.

Beneficiile acestui concept sunt sinergiile derivate din politicile sociale si economice si 0 prezenta
mai puternicd pe scena internationald. Responsabilitatile organizatiei supranationale pot include
semnarea tratatelor internationale si crearea standardelor unice pentru comertul international. In timp
ce principalele organizatii supranationale se concentreaza pe facilitarea schimburilor comerciale intre
natiunile membre, acestea pot avea, de asemenea, implicatii sau cerinte politice. De exemplu, poate
necesita ca toate natiunile membre sa participe la anumite activitati politice, cum ar fi alegerile publice
pentru conducere.

Prin urmare, diferinta majord intre o organizatie supranationald si cea interguvernamentala se
manifestd prin faptul ca Intr-o organizatie supranationala exista un organ independent care poate lua
deciziile din numele intregii Uniuni, care vor fi obligatorii pentru toate statele membre, persoane fizice
si juridice, iar in cadrul organizatiei interguvernamentale deciziile de o importantd majord pentru
statele membre sunt luate dupad consultarea cu toate statele si participarea acestora in procesul
decizional.

IV.Supranationalism si interguvernamentalismul in cadrul UE

Pentru a determina aspectele de supranationalism si interguvernamentalismul in cadrul UE
consideram oportun sd incepem de la analiza procesului cunoscut sub numele de integrare europeana,
care a demarat prin semnarea Tratatului de la Paris, in aprilie 1951, de catre guvernele Belgiei,
Frantei, Germaniei, Italiei, Luxemburgului si al Olandei. Acest proces se referea la faptul ca
economiile statelor-membre si, ulterior, alte sectoare de politici deveneau tot mai mult administrate in
comun. Deciziile luate mai Tnainte exclusiv de guvernele nationale devin hotérari luate impreuna cu

! Putman R. 1988 Diplomacy and Domestic Politics: The Logic of Two-Level Games, International Organization 42, 427-
60 citat dupa Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisinau Cartier 2009 p. 30

2 Bulmer Sion, Christian Lequesne Statele membre ale Uniunii Europene Chisiniu Cartier 2009 p. 30

3 Ibidem
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alte guverne si cu institutiile europene create in mod special. Guvernele au renuntat la dreptul exclusiv
de a elabora legislatia cu privire la anumite categorii de probleme (suveranitatea nationald) in favoarea
unor procese decizionale comune cu alte guverne (suveranitatea partajatd). Ale tipuri de sarcini au fost
delegate institutiilor europene.

Integrarea politica europeana a fost vazuta ca un proces, in cadrul caruia actorii politici din cateva
modele nationale distincte sunt convinsi sd-si reorganizeze loialitdtile. Asteptarile si activitatile
politice catre un centru nou, ale carui institutii poseda sau solicita jurisdictiei asupra statelor nationale
preexistente. Rezultatul final al unui proces de integrare politicd este o comunitate politicd noua,
suprapusi celor preexistente. 2

In definitia lui Haas se contine implicit ideea dezvoltirii unui stat european federal. Cu mai multi
prudents, Lindberg  a definit integrarea politici ca pe un proces, insi fird referirea la punctul final:
integrarea politica este (1) procesul prin care natiunile renunta la dorinta si la capacitatea de a dirija in
mod independent politici externe si interne-cheie, urmarind in schimb sa ia decizii comune sau sa
delege procesul decizional unor organisme centrale noi; si (2) procesul prin care actorii politici din
cateva modele nationale distincte sunt convingi sd-si reorienteze asteptarile si activitatile politice catre
un centru nou.*

Referindu-ne la personalitatea juridica a Uniunii Europene (UE), aceasta reprezinta un nou tip de
organizatie supranationald, statutul careia prevede organizarea alegerilor in care cetdtenii statelor
membre a UE aleg prin vot universal, egal, direct, secret si liber exprimat aleg membrii organului
intern al UE (Parlamentul European). Observam ca UE ca organizatie internationald depdseste nivelul
de integrare politica prevazut de tratatele internationale clasice.

Metoda comunitdtii supranationale a fost atacatd, nu numai de catre de Gaulle, ci si de alti
nationalisti si comunisti. In perioada post-de Gaulle, guvernele au tinut si continui si organizeze
alegeri nationale separate pentru Parlamentul European, mai degrabd decét organizarea alegerilor
paneuropene sub un statut unic, asa cum se specifica in toate tratatele. Acestea au favorizat partidele
majore si a dus la discriminarea partidelor regionale mai mici. Diferenta in organizarea alegerilor, cat
si semnarea Tratatului de la Amsterdam si a Tratatului de la Maastricht si crearea a 3 comunitati
CECO, CEE, CEEA a dus la confundarea structurii interguvernamentale si a celei supranationale.

Trebuie si remarcim faptul ci Tratatul Constitutional® si ulterior in Tratatul de la Lisabona®, a dus
la reducerea supranationalismului democratic deplin in directia nu doar a interguvernamentalismului,
ci si a politizarii institutiilor si a controlului de catre partidele politice de guvernare din statele
membre. Comisia in calitate de institutie supranationald implicd necesitatea respectdrii statutului
special al membrilor sdi, care trebuie sa fie independenti de interesele comerciale, de munca, de
consum, politice sau de lobby ale statelor (articolul 9 din Tratatul de la Paris’). Comisia urma si fie
compusa dintr-un numdr redus de personalitati cu experientd, a caror impartialitate nu era pusa la
indoiala. De altfel, primii presedinti ai Comisiei si ai Inaltei Autoritati au fost puternici aparatori ai
democratiei europene Impotriva practicii nationale, autocratice sau a guverndrii celor puternici asupra
celor slabi. Tratatul Constitutional si Tratatul de la Lisabona promoveaza ideea favorabild Guvernelor,
care ar prefera sa aiba un membru national in Comisie, desi acest lucru este impotriva principiului
democratiei supranationale. (Conceptul initial era cd Comisia ar trebui sa actioneze ca un colegiu
impartial unic de personalitati independente si cu experienta care se bucura de increderea publica. Una
dintre Comunitati a fost definita in tratat cu o Comisie cu mai putini membri decat numadrul statelor

! Bache Ian, Geore Stephen, Politica in Uniunea Europeand, Epigraf, Chisinau, 2009 p. 21

2 E. B. Haas, The Uniting of Europe: Political, Social and Economic Forces 1950-1957 (editia a doua) Stanford, Calif.:
Stanford University Press, 1968 p.16

% L. Lindberg The Political Dynamic of European Economic Integration ( Stanford: Stanford University Press; London:
Oxford University Press 1963 p. 149

4 Bache Ian, Geore Stephen, Politica in Uniunea Europeani, Epigraf, Chisinau, 2009 p. 21

> Treaty establishing a Constitution for Europe EUR-Lex - C:2004:310:TOC - RO - EUR-Lex (europa.eu)

® Tratatul de la Lisabona de modificare a Tratatului privind Uniunea Europeana si a Tratatului de Instituire a Comunitétii
Europene (2007/C 306/01) EUR-Lex - 12007L/TXT - RO - EUR-Lex (europa.eu)

7 Tratatul de la Paris Treaty establishing the European Coal and Steel Community (Paris, 18 April 1951)
Treaty establishing the European Coal and Steel Community (Paris, 18 April 1951) - CVCE Website

44 RMDIRI, 2021, Nr. 1 (Vol. 16) http://www.usem.md/md/p/rmdiri



http://www.usem.md/md/p/rmdiri
https://eur-lex.europa.eu/legal-content/RO/ALL/?uri=OJ%3AC%3A2004%3A310%3ATOC
https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:12007L/TXT
https://www.cvce.eu/obj/treaty_establishing_the_european_coal_and_steel_community_paris_18_april_1951-en-11a21305-941e-49d7-a171-ed5be548cd58.html

Revista Moldoveneasca de Drept International si Relatii Internationale Nr.1 (Vol. 16),2021

sale membre.) Astfel, membrii Comisiei devin predominant atasati de partide politice si compusi din
politicieni nationali uneori respinsi sau nedoriti.

O alta tendintd dominanta in UE este exprimata de Guvernele statelor membre care pledeaza
pentru pastrarea secretului deliberdrilor in Consiliu sau In Consiliul European, unde se discutd
chestiuni de interes cel mai vital pentru cetitenii europeni. In timp ce unele institutii precum
Parlamentul European au dezbateri deschise publicului, altele precum Consiliul dar si i numeroase
comitete la nivelul Consiliului pastreaza secretului deliberarilor. Aceasta tendinta este absolut contrara
ideii lui Schumann, care in cartea sa, ”’Pour 1'Europe” (Pentru Europa), mentiona ca intr-0 comunitate
supranationala democraticd ,,Consiliile, comitetele si alte organe ar trebui sa fie plasate sub controlul
opiniei publice care si fie efectiv, fird a-si paraliza activitatea si nici a initiativelor utile”.!

V.Competenta UE

Referindu-ne la competenta UE 1in diferite domenii trebuie sa remarcam faptul ca Tratatele UE
(Tratatul de Constituire UE si Tratatul de Functionare UE) prevad exhaustiv domeniile in care
Uniunea are competentd exclusiva care se manifestd prin faptul ca numai Uniunea poate legifera si
adopta acte cu fortd juridica obligatorie pentru statele membre ale comunitétii; competenta partajata
cu statele membre care explica situatia in care Uniunea si statele membre pot legifera si adopta acte
obligatorii din punct de vedere juridic, domeniile in care UE si statele membre coordoneaza politicile
economice si de ocupare a fortei de munca cu statele membre si actiuni de sprijinire, de coordonare
sau completare a actiunii statelor membre.

Prin urmare, analizdnd continutul art. 2 al Tratatului de constituire a UE, observam ca doar UE
poate legifera si adopta acte cu fortd juridicd obligatorie pentru toate statele membre In domeniile in
care aceasta are competenta exclusiva printre care:

(a) uniunea vamala creatd in 1968, care faciliteazd schimburile comerciale intre intreprinderile
din UE, armonizeazd taxele vamale pentru marfurile provenind din afara Uniunii si contribuie la
protejarea cetitenilor, a animalelor si a mediului in Europa. In baza acesteia sunt eliminate frontierele
dintre statele membre in ceea ce priveste comertul cu toate categoriile de bunuri (articolul 28 din
Tratatul privind functionarea Uniunii Europene - TFUE). Sunt interzise intre statele membre taxele
vamale si orice taxe cu efect echivalent. In practici, uniunea vamald presupune colaborarea
autoritatilor competente din cele 27 de state membre, ca si cum ar fi o singura entitate. Aceste
autoritati aplica aceleasi tarife pentru marfurile importate pe teritoriul lor din restul lumii, dar nu aplica
tarife la nivel intern, aceasta inseamnd ca nu se platesc taxe vamale atunci cand marfurile sunt
transportate dintr-o tara a UE in alta. Controalele vamale la frontierele externe ale UE ii protejeaza pe
consumatori de produsele care ar putea fi periculoase sau daundtoare pentru sanatatea lor. De
asemenea, protejeaza animalele si mediul prin combaterea comertului ilegal cu specii pe cale de
disparitie si prin prevenirea bolilor care pot afecta plantele si animalele. Autoritdtile vamale
colaboreazd cu serviciile de imigratie si cu cele care elaboreaza politici pentru a lupta Impotriva
criminalitdtii organizate si a terorismului. Ele combat traficul de persoane, droguri, arme si produse
contrafdcute si se asigurd ca turistii care transportd sume mari de numerar nu spald bani, nu fac
evaziune fiscald si nu finanteaza organizatii criminale. Autoritatile vamale din UE combat, de
asemenea, fraudele In materie de taxe si drepturi vamale pe care le comit intreprinderile si persoanele
fizice, privand astfel guvernele nationale de venituri vitale pentru cheltuielile publice.? La frontierele
externe, marfurilor provenite din tarile terte li se aplicd Tariful vamal comun, completat de Tariful
vamal integrat (TARIC). Produsele care se afla in libera circulatie in cadrul Uniunii trebuie sa respecte
normele pietei interne si anumite dispozitii ale Politicii comerciale comune. In plus, Codul vamal
comunitar si Codul vamal al Uniunii garanteaza o aplicare uniforma a normelor de catre autoritatile
vamale ale statelor membre.’

(b) stabilirea normelor privind concurenta necesare functionirii pietei interne; care se
manifestd mai ales prin pastrarea si promovarea practicilor loiale in domeniul concurentei, garantarea
intreprinderilor conditii echitabile si egale de concurentd. In acelasi timp, normele iau in considerare

1 Schuman R. Pour I'Europe Paris, 1963, p. 146
2 Vama3 Uniunea vamald a UE in actiune Vama | Uniunea Europeand (europa.eu)
3 Vama - EUR-Lex (europa.eu)
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aspecte precum inovarea, standardele comune sau dezvoltarea intreprinderilor mici. Comisia
Europeand monitorizeaza si investigheaza practicile anticoncurentiale, fuziunile si ajutoarele de stat
pentru a asigura conditii de concurenta echitabile pentru intreprinderile din UE, garantand, in acelasi
timp, oferte suficiente si preturi decente pentru consumatori. Competentele Comisiel in ceea ce
priveste investigarea si sanctionarea incalcarii normelor UE 1n materie de concurentd sunt supuse unor
mecanisme interne de verificare si echilibrare, precum si controlului jurisdictional al instantelor
europene.’ In UE exista norme stricte care protejeaza libera concurenti. Normele UE in materie de
concurenta Se aplica direct in toate tarile din UE. Aceste norme li se aplica tuturor organizatiilor
implicate in activitatea economici (asociatii profesionale, grupuri de intreprinderi etc.).?.®

(c) politica monetara pentru statele membre a caror moned: este euro; Uniunea economica si
monetarda (UEM) se refera la stransa coordonare a politicilor economice ale statelor membre la nivel
european. In baza politicii de adoptare a monedei euro, statele membre se angajeaza sa evite deficitele
de buget excesive (,,Pactul de stabilitate si crestere”). Contextul relevant pentru UEM poate fi gasit in
Tratatul privind functionarea Uniunii Europene.* In baza Tratatului respectiv, tarile UE convin: sa isi
coordoneze politicile economice; sa depuna eforturi in vederea realizarii convergentei propriilor
performante economice si sd actioneze in conformitate cu principiile unei economii de piata deschise.
Scopul implimentarii politicii respective se manifesta prin integrarea mai stransa a politicilor din zona
eurosi de la nivel national; imbunatatirea guvernantei economice; infiintarea unui consiliu fiscal
european pentru Imbundtatirea supravegherii fiscale a zonei euro; o reprezentare externd mai
puternicd a euro prin incurajarea tarilor din zona euro sa se exprime intr-un singur glas pe scena
internationald, in special in cadrul FMI; demersuri in directia unei uniuni financiare, in special prin:
finalizarea uniunii bancare; aprobarea unui sistem european comun de garantare a depozitelor;
realizarea unei uniuni a pietelor de capital; 0 legitimitate democratica mai eficace prin consolidarea
controlului parlamentar al evolutiilor in ceea ce priveste UEM si prin realizarea unei implicari mai
stranse a parlamentelor nationale. UEM promoveaza patru principii pentru a consolida moneda unica:
ocuparea fortei de muncd, cresterea economica, echitatea sociald, convergenta
economica si stabilitatea  financiara;  responsabilitatea si solidaritatea,  precum  si reducerea
riscurilor si partajarea riscurilor; statutul de membru al UEM, care este deschis tuturor tarilor UE —
piata unica este cheia pentru buna functionare a monedei unice si trebuie pastratd integritatea acesteia;
procesul decizional, care ar trebui sa devind mai transparent si mai responsabil din punct de vedere
democratic.

Banca Centrala Europeana (BCE) joacd un rol esential in UEM. Banca determind in mod
independent politica monetara a tarilor din zona euro. De asemenea, aceasta detine competenta

exclusiva de a autoriza emiterea de bancnote euro. Tarile UE au dreptul de a emite monede, dar BCE

trebuie sd autorizeze mai inti cantitatea anuald care va fi emisa.>

(d) conservarea resurselor biologice ale marii in cadrul politicii comune privind pescuitul;
Politica comuna in domeniul pescuitului (PCP) reprezinta un set de reguli pentru gestionarea flotelor
europene de pescuit si pentru conservarea stocurilor de peste. Menita sd gestioneze resurse comune,
aceasta le ofera tuturor flotelor europene de pescuit acces egal la apele UE si la zonele de pescuit si le
permite pescarilor sa concureze in mod echitabil. PCP a fost introdusd in anii 1970 si a cunoscut
actualizari succesive, cea mai recentd intrand in vigoare la 1 ianuarie 2014. PCP are 4 domenii
principale de actiune: Gestionarea pescuitului; Politica internationald; Piata si politica comerciala ;
Finantarea politicii. PCP prevede si norme privind acvacultura si implicarea partilor interesate.®

(e) politica comercialid comuna. Uniunea Europeana este una dintre cele mai deschise economii
din lume. In acelasi timp, ea reprezinti cea mai mare piati unica din lume. Liberul schimb intre statele
membre a fost unul dintre principiile care au stat la baza credrii UE. Uniunea lupta si pentru

1 Concurenti | Uniunea Europeani (europa.eu)

2 Legea antitrust | Normele UE anticoncurenti - Your Europe (europa.eu)
3 Concurenti - EUR-Lex (europa.eu)

4 Afaceri economice si monetare - EUR-Lex (europa.eu)

5 EUR-Lex - ec0015 - RO - EUR-Lex (europa.eu)

6 Politica comund in domeniul pescuitului (PCP) | Pescuit (europa.eu)
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deschiderea comertului mondial. UE raspunde de politica comerciald a ansamblului statelor membre
si negociaza acorduri in numele lor. UE initiaza negocieri pentru incheierea unor acorduri cu diferite
tari sau grupari regionale. Aceste acorduri asigura un acces reciproc avantajos atat pietei din UE, cat si
celor din tarile in cauza. Atunci cand negociaza acorduri sau norme, UE cere si parerea organismelor
publice, a intreprinderilor si a organismelor neguvernamentale. Uniunea sprijind si apard interesele
industriei si firmelor din UE incercand sa elimine o serie de bariere comerciale, astfel incat
exportatorii europeni sa beneficieze de conditii mai echitabile si sa poata intra pe alte piete. In acelasi
timp, UE sprijina firmele strdine, oferindu-le informatii practice despre cum pot intra pe piata UE. In
plus, UE colaboreaza cu Organizatia Mondiald a Comertului (OMC) pentru a contribui la stabilirea
normelor care reglementeaza comertul mondial si pentru a elimina obstacolele din calea comertului
dintre statele membre ale OMC.*

Trebuie sd remarcam faptul ca competenta Uniunii este exclusiva in ceea ce priveste incheierea
unui acord international in cazul 1n care aceasta Incheiere este prevazuta de un act legislativ al Uniunii,
ori este necesard pentru a permite Uniunii sa isi exercite competenta internd, sau in masura in care
aceasta ar putea aduce atingere normelor comune sau ar putea modifica domeniul de aplicare a
acestora.?

Referindu-ne la competenti partajata a UE cu statele membre intr-un domeniu determinat,
Uniunea si statele membre pot legifera si adopta acte obligatorii din punct de vedere juridic in acest
domeniu. Statele membre isi exercitd competenta in masura in care Uniunea nu si-a exercitat
competenta. Statele membre 1si exercitd din nou competenta In masura in care Uniunea a hotarat sa
inceteze sa si-o mai exercite in domeniile printre care:

(a) piata interna a Uniunii Europene (UE) este o piatd unicd, pe care este asiguratd libera
circulatie a bunurilor, a serviciilor, a capitalurilor si a persoanelor fard a fi necesara armonizarea
legislatiei nationale si pe teritoriul céreia cetatenii europeni sunt liberi sd locuiascd, sa lucreze, sa
studieze si sa faca afaceri. UE dezvoltd si o uniune a pietelor de capital, pentru a facilita accesul
intreprinderilor mici la finantare si pentru a face din Europa un loc mai atractiv pentru investitii. In
plus, piata unica digitala va digitaliza libertatile pe care le aduce piata unica a UE, stabilind norme
valabile pe tot continentul cu privire la serviciile de telecomunicatii, drepturile de autor, protectia
datelor sau gestionarea spectrului de frecvente radio..*

(b) politica sociali, pentru aspectele definite in prezentul tratat; Progresele tehnologice,
globalizarea si evolutia demografica influenteaza modul in care traim si muncim. UE propune politici
si norme care sa ajute Europa sa facd fata acestor provocari. Prin Pilonul european al drepturilor
sociale, UE 1isi propune sa protejeze drepturile cetatenilor, garantand: Egalitatea de sanse si de acces la
piata muncii; Conditii de munca echitabile; Protectie si incluziune sociald. Legislatia UE cu privire la
ocuparea fortei de munca asigurd nivelurt minime de protectie valabile pentru toti oamenii care traiesc
si muncesc in UE. Existd norme europene concepute pentru a facilita viata cetatenilor UE care
locuiesc si lucreaza in alte state membre, protejandu-le drepturile in materie de securitate sociald
(asigurare de sanatate, prestatii sociale etc.).’

(c) coeziunea economica, sociala si teritorialid; UE investeste pe plan local prin politica sa
regionala. Aceasta vizeaza toate regiunile si orasele din UE si contine masuri de stimulare a cresterii
economice, a numarului de locuri de munca si a calitatii vietii prin investitii strategice. Datorira
solidaritatii UE, care ia in acest fel o formd practicd, oamenii din regiunile mai putin dezvoltate pot
incepe sa beneficieze de avantajele pietel europene — cea mai mare piatd din lume. Prin politica sa
accesului la piata muncii, la educatie si la oportunitatile de incluziune sociald; sprijinirea dezvoltarii
intreprinderilor mici si mijlocii; consolidarea cercetdrii si a inovarii prin investitii si locuri de munca
legate de cercetare calitatii mediului, prin proiecte majore de investitii; modernizarea transporturilor

I Comert | Uniunea Europeani (europa.cu)

2 Versiune consolidatd a Tratatului privind Uniunea Europeand si a Tratatului privind functionarea Uniunii Europene
EUR-Lex - C:2016:202:TOC - RO - EUR-Lex (europa.eu)

3 Single market | Uniunea Europeand (europa.eu)

4 Piata internd - EUR-Lex (europa.eu)

5 Employment and social affairs | Uniunea Europeani (europa.cu)
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si a productiei de energie, pentru a combate schimbarile climatice — cu accent pe energia din surse
regenerabile si infrastructuri inovatoare de transport. Dacd politica generala este stabilita la nivelul
UE, responsabilitatea pentru gestionarea cotidiand a fondurilor este partajatd intre Comisia Europeana
si autorititile nationale, regionale si locale.

(d) agricultura si pescuitul, cu exceptia conservirii resurselor biologice ale marii; Politica
Agricolda Comuna (PAC) s-a nascut din nevoia de crestere a productiei de alimente si de restructurare
a agriculturii resimtitd in primii ani de integrare europeand de dupd Al Doilea Razboi Mondial.
Asigurand aprovizionarea stabild a celor o jumatate de miliard de cetiteni ai UE cu alimente de
calitate la preturi accesibile, precum si un volum substantial de exporturi, politica joaca un rol esential
si n protejarea viitorului comunitatilor rurale, al satelor si al oraselor, precum si al biodiversitatii, al
mediului natural si al calititii solurilor.? Politica agricold a UE acoperd numeroase domenii, printre
care se numara calitatea alimentelor, trasabilitatea, comertul si promovarea produselor agricole din
UE. UE 1i sprijind financiar pe agricultori si Incurajeaza practicile durabile si ecologice, investind
totodata in dezvoltarea zonelor rurale. Institutiile UE colaboreaza pentru a garanta politici optime in
materie de alimente si agriculturd, in toate etapele: elaborare, implementare, monitorizare si evaluare.
Autoritatile nationale si locale pun in aplicare legislatia convenitd la nivelul UE. Prin bugetul UE,
fondurile sunt puse la dispozitia statelor membre in conformitate cu normele stabilite la nivelul
Uniunii. De asemenea, UE monitorizeaza modul in care se aplica legislatia si eficacitatea ei,
coordonand, in acelasi timp, modificarile.?

(e) mediul; UE are printre cele mai ridicate standarde de mediu din lume, care au fost dezvoltate
de-a lungul deceniilor. Politica de mediu ajutd economia UE sd devina mai ecologica, protejeaza
resursele naturale ale Europei si salvgardeaza sanatatea si bundstarea oamenilor care traiesc in UE.
Politicile si legislatia de mediu ale UE protejeaza habitatele naturale, mentin aerul si apele curate,
asigurd eliminarea adecvata a deseurilor, imbunatatesc cunostintele privind substantele chimice toxice
si ajuta intreprinderile s facd tranzitia citre o economie durabild. In ceea ce priveste schimbirile
climatice, UE formuleaza si pune in aplicare politici si strategii in domeniul schimbarilor climatice,
preluand initiativa in ceea ce priveste negocierile internationale privind schimbdrile climatice.*
Cetdtenii UE beneficiaza de unele dintre cele mai inalte standarde de mediu din lume. UE si guvernele
nationale au stabilit obiective clare pentru a orienta politica europeana de mediu pand in 2020 si au
definit o viziune pentru perioada 2020-2050, punand in sprijinul lor o serie de programe de cercetare,
al UE; trecerea la o economie verde si competitiva cu emisii reduse de dioxid de carbon si eficienta
din punctul de vedere al utilizarii resurselor; protejarea cetatenilor UE Tmpotriva presiunilor legate de
mediu si Impotriva riscurilor la adresa sandtatii si a bunastarii. Se lucreaza in prezent pe mai multe
fronturi pentru a proteja speciile si zonele naturale ale UE, pentru a garanta calitatea aerului, a apei
potabile si a apei pentru scaldat, pentru a gestiona corect deseurile si pentru a reduce efectele
substantelor chimice nocive.®

(f) protectia consumatorului; Uniunea Europeana a celor 28 de tari are putin peste o jumatate de
miliard de potentiali consumatori. Statele membre au elaborat de-a lungul timpului masuri menite sa
protejeze interesele specifice ale acestor consumatori, care detin un rol economic si politic primordial
in societate. Politica europeana in materie de protectie a consumatorilor are ca obiectiv protectia
sanatatii, a sigurantei si a intereselor consumatorilor, in temeiul articolului 169 din Tratatul privind
functionarea Uniunii Europene. Aceasta politica promoveaza dreptul consumatorilor la informare,
educare si organizare in vederea apéririi intereselor lor.°

1 Regional policy | Uniunea Europeani (europa.eu)

2 Agriculturd - EUR-Lex (europa.eu)

3 Agriculturd | Uniunea Europeani (europa.eu)

4 Mediul si schimbidrile climatice - EUR-Lex (europa.eu)
5 Mediu | Uniunea Europeani (europa.eu)

6 Consumatori - EUR-Lex (europa.eu)
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(g) transporturile si (h) retelele transeuropene; Transporturile reprezinta o piatra de temelie a
integririi europene si sunt vitale pentru libera circulatie a persoanelor, a serviciilor si a bunurilor. *
Politica Uniunii Europene (UE) in domeniul transporturilor urmareste asigurarea circulatiei line,
eficiente, sigure si libere a persoanelor si a bunurilor pe intreg teritoriul UE, cu ajutorul unor retele
integrate care includ toate modalitatile de transport (rutier, feroviar, pe apa si aerian). De asemenea,
politica UE abordeaza aspecte foarte variate, cum ar fi schimbarile climatice, drepturile pasagerilor,
combustibilii curati si reducerea birocratiei vamale in porturi. Cuprins in Titlul VI (articolele 90-100)
din Tratatul privind functionarea UE, transportul reprezintid una dintre cele mai strategice politici
comune ale UE. Politica viitoare se va baza in mare parte pe o carte alba din 2011, care cuprinde 40
de initiative menite sa genereze crestere economica si locuri de munca, sa diminueze dependenta de
petrolul importat si si reduci emisiile de carbon din sector cu 60 % pani in 2050.2

(i) energia;UE promoveaza activ tranzitia Europei catre o societate cu emisii scazute de dioxid de
carbon si isi actualizeaza normele pentru a facilita investitiile private si publice necesare in tranzitia
catre o energie curatd. Tranzitia citre o economie cu emisii scazute de dioxid de carbon vizeaza
crearea unui sector energetic durabil, care stimuleaza cresterea, inovarea si crearea de locuri de munca
si, 1n acelasi timp, sporeste calitatea vietii, largeste gama de produse si servicii si, in consecinta, reduce
facturile pe care le platim.O abordare rationalizata si coordonata la nivelul UE asigurd un impact cu
adevarat continental 1n lupta Tmpotriva schimbdrilor climatice. Masurile de Incurajare a energiei din
surse regenerabile si a imbunatatirii eficientei energetice sunt esentiale pentru reducerea emisiilor de
gaze cu efect de sera ale Europei si pentru indeplinirea angajamentelor asumate in cadrul Acordului
de la Paris. Prin uniunea energetica europeana, UE asigurd o mai mare coerenta in toate domeniile de
politica, pentru a indeplini obiectivul general, acela de a crea un sistem energetic fiabil, accesibil si
durabil 2

(j) spatiul de libertate, securitate si justitie; Cetitenii UE se bucura de numeroase libertati si
masuri de protectie a drepturilor lor — drepturi personale, civile, politice, economice si sociale, dreptul
la protectia datelor cu caracter personal, la anti-discriminare si la calatorii fara frontiere in majoritatea
tarilor din UE etc. Toti cetatenii UE au aceleasi drepturi fundamentale, bazate pe valorile egalitatii,
nediscriminarii, incluziunii, demnitatii umane, libertatii si democratiei. Aceste valori sunt consolidate
s1 protejate de statul de drept, consfintit prin tratatele UE si Carta drepturilor fundamentale. Cetatenii
UE au dreptul sa locuiasca, sa lucreze, sa studieze si sd se casdtoreasca in alte tari ale UE. Uniunea ia
madsuri pentru ca datele cu caracter personal ale europenilor sa fie In sigurantd si pentru ca acestia sa
aiba toate mijloacele de a actiona si de a-si apara drepturile. Datoritd mandatului european de arestare,
cetatenii beneficiaza de protectie juridicd in orice tara din UE, iar infractorii pot fi urmariti in afara
granitelor si repatriati. Autoritdtile judiciare coopereazd prin intermediul Unitdtii Europene de
Cooperare Judiciard (Eurojust) pentru a se asigura ca hotararile judecatoresti pronuntate intr-o tara din
UE sunt recunoscute si puse 1n aplicare in orice alta tara din UE. Curtea de Justitie a Uniunii Europene
se asigurd cd legislatia UE se aplicd in acelasi mod in toate tarile membre si solutioneaza litigiile
juridice dintre guvernele nationale si institutiile europene. In anumite circumstante, la aceast institutie
pot apela si cetdtenii, companiile sau organizatiile, care pot initia o actiune Impotriva unei institutii a
UE atunci cand considerd cd aceasta le-a incdlcat drepturile. UE cautd sd amelioreze securitatea
internd prin cooperare in ceea ce priveste aplicarea legii, gestionarea frontierelor, protectia civild si
gestionarea dezastrelor.*

Trebuie sd mentiondm si obiectivele comune de securitate in materie de sanatate publica, pentru
aspectele definite in prezentul Tratatului de constituire a UE.

Referindu-ne la domeniile cercetirii, dezvoltarii tehnologice si spatiului, Uniunea dispune de
competentd pentru a desfasura actiuni si, in special, pentru definirea si punerea in aplicare a

! Transport | Uniunea Europeani (europa.eu)

2 Transport - EUR-Lex (europa.eu)

3 Energy | Uniunea Europeani (europa.eu)

4 Justitie si drepturi fundamentale | Uniunea Europeani (europa.cu)
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programelor, fard ca exercitarea acestei competente sa poata avea ca efect impiedicarea statelor
membre de a-si exercita propria competent’.

In domeniile cooperirii pentru dezvoltare si ajutorului umanitar, Uniunea dispune de
competenta pentru a intreprinde actiuni si pentru a duce o politica comund, fara ca exercitarea acestei
competente sa poatd avea ca efect lipsirea statelor membre de posibilitatea de a-gi exercita

propria competenta.

Referindu-ne la domeniile in care statele membre isi coordoneaza politica economica in cadrul
uniunii trebuie sa mentionam prevederile art. 5 al Tratatului de constituire a UE in conformitate cu
care: ,,(1) Statele membre isi coordoneazi politicile economice in cadrul Uniunii. In acest scop,
Consiliul adoptd masuri si, in special, orientarile generale ale acestor politici. Statelor membre a
caror moneda este euro li se aplicd dispozitii speciale. (2) Uniunea ia masuri pentru a asigura
coordonarea politicilor de ocupare a fortei de munca ale statelor membre si, in special, prin definirea
orientdrilor acestor politici. (3) Uniunea poate adopta initiative pentru a asigura coordonarea
politicilor sociale ale statelor membre.”

Competenta Uniunii de sprijinire, de coordonare, completare a actiunilor statelor membre Se
manifestd in au urmatoarele domenii: (a) protectia si imbunatatirea sanattii umane; (b) industria; (c)
cultura; (d) turismul; (e) educatia, formarea profesionald, tineretul si sportul; (f) protectia civild; (g)
cooperarea administrativa.

V1. Politica Externa si de Securitate Comuna (PESC)

Referindu-ne la cooperare clasica in cadrul UE, consideram oportun sa mentionam Politica
Externa si de Securitate Comuna (PESC) care a fost introdusa prin tratatul de la Maastricht (1992).
Ulterior, a fost nuantatd si consolidata prin tratatele de la Amsterdam (1997) si Nisa (2001),
adiugandu-i-se si o Politicd de Securitate si Apdrare Comuni (PSAC). > Trebuie si mentionim
importanta Tratatului de la Amsterdam care stabileste un nou tip de planificare si analizd pentru
Secretariatul Consiliului; face schimbari pentru demararea unor regorme si ofera un mod de
reprezentare pentru PESC.? Prin Tratatul de la Lisabona (2007), UE dobandeste noi institutii si isi
creeazd noi instrumente, cu scopul consolidarii statutului de actor global relevant. Cooperarea
structurata permanenta in domeniul politicii de securitate si aparare a fost introdusa prin Tratatul de la
Lisabona. Acesta prevede posibilitatea ca mai multe state membre ale UE sd coopereze mai strans in
domeniul securitdtii si al apararii. Acest cadru permanent de cooperare in domeniul apararii va
permite acelor state membre care doresc si sunt capabile sa faca acest lucru sa dezvolte In comun
capabilitati de apdrare, sa investeasca In proiecte comune si sd Tmbunatdteasca contributia si
disponibilitatea operationald a fortelor lor armate. Caracterul pronuntat interguvernamental al PESC
face din aceastd politica rezultanta politicilor nationale ale statelor membre, asigurand solidaritatea si
unitatea de pozitie si actiune in principalele dosare de pe agenda internationald.* Plus la aceasta,
adoptarea deciziilor in unanimitatea arata ca nici un stat membru nu poate fi obligat sa se identifice
sau si se implice in acele actiuni pe care le dezaproba. > Conform tratatelor, actiunea UE pe scena
internationald este ghidatd de urmatoarele obiective: mentinerea si consolidarea securitatii
internationale, intdrirea cooperarii pe plan multilateral, promovarea democratiei, a statului de drept si
respectului pentru drepturile si libertitile fundamentale ale omului.® Actiunile comune ale PESC
deruleaza sub forma unor strategii comune stabilite unanim de cétre Consiliul European. Obiectivul
declarat de a crea strategii comune costd in posibilitatea PESC de a stabili obiective generale pentru
politica externd a Uniunii. Pozitiile comune sunt redefinite ca fiind baza pe care UE sa abordeze
tematic o anumiti problema sau o arie geografica.’

! Versiune consolidatid a Tratatului privind Uniunea Europeand si a Tratatului privind functionarea Uniunii Europene
EUR-Lex - C:2016:202:TOC - RO - EUR-Lex (europa.eu)

2 Politica Externd si de Securitate Comuna (PESC) | Ministry of Foreign Affairs (mae.ro)

3 Allan Ththan, Eugen Osmochescu, Dreptul Uniunii Europene, Chisindu ARC, 2003, p. 33

4 Politica Externd si de Securitate Comuna (PESC) | Ministry of Foreign Affairs (mae.ro)

® Allan Ththan, Eugen Osmochescu, Dreptul Uniunii Europene, Chisindu ARC, 2003, p. 33

6 Politica Externd si de Securitate Comuni (PESC) | Ministry of Foreign Affairs (mae.ro

7 Allan Ththan, Eugen Osmochescu, Dreptul Uniunii Europene, Chisindu ARC, 2003, p. 33
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PESC are o structura institutionala proprie, care se manifesta prin: Consiliul European (CE),
format din sefii de stat sau de guvern ai statelor membre ale UE, rolul céruia este identificarea
intereselor strategice ale UE, determinarea obiectivelor si definirea orientdrilor generale ale PESC;
Consiliul Uniunii Europene (CONS), format din ministrii statelor membre, care decid, preponderent
prin consens, cu privire la actiunile sau pozitiile in cadrul PESC; Inaltul Reprezentant al Uniunii
pentru Politicd Externd si Securitate Comuna, care este si vice-presedinte al Comisiei, prezideaza
reuniunile lunare ale ministrilor de externe din statele membre ale UE (Consiliile Afaceri Externe -
CAE), poate reprezenta UE, alaturi de presedintele CE, in relatiile cu statele terte, conduce serviciul
diplomatic european (Serviciul European de Actiune Externd - SEAE), 1nainteaza un raport anual
catre Parlamentul European privind principalele aspecte si linii de baza ale PESC; Comitetul politic si
de securitate (COPS) reprezintd formatul central pentru PESC si PSAC. Reprezentantii permanenti
(ambasadori) COPS se reunesc de regula de doua ori pe saptamana, la Bruxelles, pentru a discuta
problemele curente de politica si de securitate i pentru a monitoriza implementarea politicilor agreate
de UE (prin CE si CAE). COPS exercitd controlul politic si ghidarea strategica pentru misiunile si
operatiile PSAC (civile si militare). Grupurile de lucru ale CONS sunt constituite pe criterii de
abordare geograficd sau tematica a dosarelor PESC. Pe baza expertizei membrilor lor, grupurile si
comitetele negociaza printre altele pozitiile PESC, redacteaza avize sau recomandari pentru COPS.
Corespondentii europeni servesc drept puncte de contact in capitalele europene si faciliteaza obtinerea
unor pozitii comune in materie de PESC. !

Dialogul politic cu state terte si cu organizatii internationale reprezintd unul din mijloace prin care
se promoveaza obiectivele PESC. Tratatul de la Lisabona a facut posibild crearea unei retele
diplomatice a UE in statele terte si pe 1anga organizatiile internationale. Astfel, UE dispune in acest
moment de peste 140 de Delegatii. In plus, prin cei noud Reprezentantii speciali ai UE (RSUE) sunt
gestionate problematici sensibile sau zone geografice considerate de un interes special pentru UE.

Dreptul Uniunii Europene

Consideram oportun sd definim conceptul de drept supranational, care reprezintd o forma de drept
international, bazatd pe limitarea drepturilor statelor suverane, care difera de dreptul international
public si implica participarea Organizatiei Natiunilor Unite, aplicarea Conventiilor de la Geneva,
deoarece in cadrul dreptului supranational, natiunile deleagd dreptul de initiativa si legiferare unor
institutii supranationale.?

Dreptul Uniunii Europene reprezintd un exemplu de crearea unui cadru juridic supranational. In
UE, natiunile suverane si-au reunit autoritatea printr-un sistem de instante si institutii politice, create
pentru aplicarea normele legale de statele membre, intr-o modalitatea care nu este prevazuta de
dreptul international public. Potrivit Curtii Europene de Justitie (CEJ) in cauza 26/62, a NW
Algemene Transporten Expeditie Onderneming van Gend en Loos impotriva Nederlandse
Administratie der Belastingen [1963] ECR 1, (adesea cunoscutad sub numele de Van Gend en Loos)
dreptul UE constituie ,,0 noud ordine juridicd a dreptului international”: ,,Comunitatea constituie o
noud ordine juridicd a dreptului international in beneficiul careia statele si-au limitat drepturile
suverane, desi in domenii limitate, si subiectii cdrora cuprind nu numai statele membre, ci si cetatenii
lor. Independent de legislatia statelor membre, dreptul comunitar nu numai ca impune obligatii
indivizilor, ci este, de asemenea, destinat sa le confere drepturi care devin parte a patrimoniului lor
juridic. Aceste drepturi apar nu numai atunci cand sunt acordate in mod expres prin tratat, ci si din
cauza obligatiilor pe care tratatul impune 1n mod clar definit indivizilor, precum si statelor membre si
institutiilor comunititii."®

Concluzii

Calificat unanim ca fiind o specie sui generis a dreptului in general, creatie a organizatiilor
comunitare, principal instrument al constructiei europene dreptul Uniunii Europene se deosebeste de

! Politica Externi si de Securitate Comuni (PESC) | Ministry of Foreign Affairs (mae.ro)

2 https://www.lawyersincyprus.com/news/articles/supranational-law

3 Judgment of the Court of 5 February 1963. NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v
Netherlands Inland Revenue Administration. Reference for a preliminary ruling: Tariefcommissie - Netherlands.

Case 26-62. editic speciala in limba roména 1963 00001 Identificator ECLI: ECLL:EU:C:1963:1 https://eur-
lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CEL EX:61962CJ0026&from=EN#Footrefl
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contemporanul drept international public si de dreptul national al statelor. Constituirea initiald a
dreptului Uniunii Europene exclusiv din norme juridice cuprinse in tratate internationale clasice, face
ca acesta sa poata fi incadrat, formal, ramurii dreptului international public. Cu toate acestea, gratie
institutiilor Uniunii investite cu puterea de a adopta norme juridice obligatorii, care se plaseaza
deasupra intereselor nationale, ale statelor membre, a unui control jurisdictional strict asupra gradului
de respectare a normelor cuprinse in tratate sau adoptate de institutiile Uniunii, dreptul Uniunii
Europene tinde sa se apropie mai mult de un drept intern, national, decat de dreptul international
clasic, fiind o constructie atipica, originald, si, pana acum, destul de viabila. in acelasi timp, varietatea
competentelor atribuite de catre statele membre Uniunii Europene, dar si rolul diferit jucat de
institutiile UE in procesul decizional (de realizare si implementare a acestor competente), reflecta
caracterul dual a UE — de factura supranationald si interguvernamentala. Astfel, in domenii strict
limitate, UE dispune de competente exclusive/supranationale, iar pentru marea majoritate a
domeniilor economice, suveranitatea este partajati cu institutiile UE care detin autoritate executiva. in
schimb, in cazul domeniului PESC, UE rdméne a fi o organizatie internationald de tip clasic,
cooperarea statului fiind realizatd pe baza consensului. Dupa 2009, odata cu intrarea in vigoare a
Tratatului de la Lisabona, in baza caruia UE dobandeste personalitate juridica, nici un nou transfer de
competente/politici nu s-a produs din partea statelor membre. Mai mult, in aceasta perioada s-au
intensificat practicile statelor membre de a-si prioritiza interesul national suveran in detrimentul
dezvoltarii si amplificarii procesului de integrare europeana supranationala.
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ABSTRACT:
INTERNATIONAL REGULATORY PROVISIONS APPLICABLE TO REGIONAL
CRISES IN AFRICA (CONGO, MALLI, LIBYA)

The African continent is proving to be most affected by armed conflicts and military confrontations of
varying magnitude, which has substantially affected the peace and security process. In the text of this article, we
intend to analyse the regional mechanisms for conflict prevention and for ensuring peace and security in
relation to the powers and competences of the United Nations Security Council in cases of initiation and
implementation of military interventions.

We also intend to analyse the most important normative provisions and international and regional
instruments for their implementation in the event of regional crises in the Democratic Republic of Congo, Mali
and Libya to highlight the need, effects and prospects of these interventions as an important component of the
process of insuring peace and security in the region.

Keywords: African Union, regional security, responsibility to protect, humanitarian intervention.
JEL Classification: K33, K12, F53

REZUMAT:
PREVEDERILE NORMATIVE INTERNATIONALE APLICABILE ASUPRA CRIZELOR
REGIONALE DIN AFRICA (CONGO, MALL, LIBIA)

Continentul African se dovedeste a fi cel mai afectat de conflicte armate si confruntari militare de anvergura
diferita ceea ce a afectat substantial procesul de asigurare a pdcii si securitatii. In textul prezentului articol ne
propunem sd analizam mecanismele regionale de prevenire a conflictelor si de asigurare a pacii si securitdfii in
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raport cu atributiile si competentele Consiliului de Securitate al Organizatiei Natiunilor Unite in cazurile de
initierea si realizare a interventiilor cu caracter militar.

De asemenea ne propunem sda analizam cele mai importante prevederi normative si instrumente
internationale si regionale de implementare ale acestora in cazul crizelor regionale din Republica Democratica
Congo, Mali si Libia pentru a evidetia necesitatea, efectele si perspectivele acestor interventii drept component
importantd a procesului de asigurare a pdcii si securitdtii in regiune.

Cuvinte cheie: Uniunea Africand, securitate regionald, responsabilitatea de a proteja, interventia
umanitard.

JEL Classification: K33, K12, F53
CZU:341.1.1/.2

PE3IOME:
MEXKIYHAPOJAHBIE HOPMATUBHBIE [TIOJTOKEHUSA, TIPUMEHUMBIE K
PEI'’MOHAJIBHBIM KPU3UCAM B A®PUKE (KOHI'O, MAJINA, JINBUSI)

Adppuxanckuii KOHMUHEHM OKA3bIBACMCA HAUbonee 3ampOHYMbIM GOOPYICEHHLIMU KOHDAUKMAMU U
BOCHHBIMU CHONIKHOBEHUAMU PA3TUYHOU CIMENeHU MAXNCECIU, KOMopble CYWECHEEHHO NOGIUANU HA NpoYecc
obecneyenus mupa u desonacnocmu. B mexcme cmamvu Mol Hamepervl POAHANUIUPOBANL PECUOHANbHbBLE
MexXanusmMbvl NpedomepalyeHus KOHQIUKMO8 u obecnedeHus mupa u 6e30nacHoCmu NPUMEHUMETbHO K
noaHomouuam u komnemenyuu Cosema bezonacnocmu OOH 6 cnyuasax uHUYUupoeanus u OCyujeCmeneHus
BOCHHBIX UHIMEPEEHYULL.

Mul  maxkoice  HamepeHbl  NPOAHATUSUPOBATL  HAUOONEe BAJICHbIE HOPMAMUBHBIE NOJOJCEHUA U
MENCOYHAPOOHBIE U PEUOHANbHBIE UHCIPYMEHMbL ONSl UX NPUMEHEHUS 6 CIVYae PeUOHANbHLIX KPUSUCO8 8
Hemoxpamuueckou Pecnybnuxe Koneo, Manu u Jluuu, umobsl noouepkryms HeodXooumocms, nocieocmsus
U NEPCREKMUBbl IMUX MepP KAK BAINCHO20 KOMHOHEHMA 6 npoyecce obecneueHus mMupa u 6e30nacHocmu 6
pezuone.

Kniouesvte cnosa: Appuxanckuii cor3, pecuoHATbHAS OE30NACHOCHb, OMEEMCMEEHHOCHb 34 3aUUny,
2YMAHUMAPHOE BMEUUAMETbCBO.

JEL Classification: K33, K12, F53
YIK: 341.1.1/.2

The collective security system, despite the lack of a clear and precise legal text on the competences
of the various peacekeepers, is mainly based on the United Nations and the Security Council.
Although the AU and the Regional Economic Communities sometimes mention in their constitutive
act the priority and permissive institutional role of the UN and the Security Council in the field of
peacekeeping, they have a tendency towards autonomy in maintaining peace. This autonomy is
essential in terms of conflict prevention. Thus, we intend to analyse the attempts to develop and
implement international regulatory provisions at regional and sub-regional level in order to ensure
peace and security of the African continent.

Collective security within the Economic Community of West African States (ECOWAS).
ECOWAS quickly expressed its concern for the maintenance of peace and security in its Member
States. Established in 1975, in 1977 it adopted a Non-Aggression and Defence Assistance Agreement
(ANAD).! The Member States of the former West African Economic Community (CEAO) and Togo
undertake to exclude any use of force in their mutual relations and to provide mutual assistance
against any form of external aggression, subject to the principle of state sovereignty specific to the

! Non-aggression and Defence Assistance Agreement of 9 June 1977 concluded in Abidjan (Ivory Coast) on June 9, 1977
by the Heads of State and Government of CEAO and Togo. p. 215 [ online]
https:/Awww.yumpu.com/fr/document/view/21436675/non-aggression-and-defence-assistance-agreement-of-9-june-1977
(accessed 25.01.2021)
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process of ensuring security in the area! A protocol for the implementation of ANAD was
subsequently signed on 14 December 1981.

The second stage in the development of the common approach to security within ECOWAS was
achieved by signing on 22 April 1978 a defence agreement specific not only to French-speaking
states, but to all West African states and united under the auspices of the CEAO.? As an extension of
ANAD, this new agreement called the Protocol of Non-Aggression adopted in Lagos (Nigeria) will be
supplemented by the Protocol on Mutual Assistance concluded in Freetown (Liberia) on 29 May
1981.

These few initiatives generated by the irreducible will of the sub-regional leaders to limit the
intervention of the colonial powers by developing a “strategic convergence™® will be quickly
counteracted by the sovereign policies of heads of state who did not want to make soldiers in their
armed forces available to the community. Thus, this Community army, which must protect the
interests of any Member State against any external aggression, could hardly have intervened to
prevent any conflict, since Article 1 of the ANAD provides for double consultation, first ministerial
and then at the level of heads of state and government to decide on the possibility of a joint military
force, which would have limited any action.

However, these multiple defence agreements can be seen as precursors to ECOWAS's preventive
military policy. The end of the Cold War and the regressive involvement of Western powers in Africa
forced ECOWAS to revise its passive intervention policy. The civil wars in Liberia, Sierra Leone and
Guinea Bissau have led to a preventive deployment of the West African armed forces (ECOMOG).*
This instrument will be enshrined in the Protocol Relating to the Mechanism for Conflict Prevention,
Management, Resolution, Peace-Keeping and Security to be adopted by ECOWAS in 1999.°

This is particularly the case for ECOWAS, whose articles of association provide for a mechanism
for conflict prevention and information to the Security Council on any military intervention it wishes
to initiate. According to Chapters VII and VIII of the Charter, mere information constitutes a
restrictive interpretation of the provisions of Chapters VII and VIII of the Charter, since any
intervention by a regional organization requires, a priori, the prior authorization of the Security
Council.

In the opinion of the author A. Abass: “since ECOWAS's obligation now is just to inform the UN
of only military action already undertaken and nothing more.”® The operations launched by the
ECOMOG force in 1990 in Liberia and in 1997 in Sierra Leone attest to the autonomous nature of
ECOWAS in initiating peacekeeping operations, as there was no authorization from the Security
Council on these interventions. Although at the strictly legal level, these operations can be considered
illegal, their legitimacy at the technical level cannot be questioned, as they have limited the massive
human rights violations committed in these two states.

Collective Security Program of the Southern African Development Community (SADC).
Created in 1992 as the successor to the Southern African Development Coordination Conference
(SADCC), the Southern African Development Community (SADC) was originally dedicated to an
objective of economic development through integration, even though Avrticle 5 of the revised Articles
of Association provided for maintaining peace and security.

! Ibidem, art. 1.

2 Burkina Faso, Coasta de Fildes, Mali, Mauritania, Niger si Senegal.

3 POSSIO, Th. S., Les évolutions récentes de la coopération militaire francaise en Afrique, Paris: Publibook, 2007, p. 357.

4 0Bl, C. 1., Economic Community of West African States on the Ground: Comparing Peacekeeping in Liberia, Sierra
Leone, Guinea Bissau, and Cote d'Ivoire”, African Security, Vol. 2, Nr. 2-3, 2009, p. 119; YABI, G. O., Le rdle de la
CEDEAO dans la gestion des crises politiques et des conflits: cas de la Guinée et de la Guinée Bissau, Edit¢ par Friedrich-
Ebert-Stiftung, Abuja: Bureau Régional, 2010. [ online] http:/library.fes.de/pdf-files/bueros/nigeria/07449.pdf (accessed
25.01.2021)

> ECOWAS Executive Secretariat, Protocol relating to the Mechanism for Prevention, Management, Conflict Resolution,
Peacekeeping and Security, December 10, 1999, Lomé (Togo), [online] https:/brill.com/view/journals/hrao/1/1/article-
p653 .xml (accessed 25.01.2021)

& ABASS, A., The new collective security mechanism of ECOWAS : innovations and problems. In: Journal of Conflict
and Security Law, 2000, Nr. 2, p. 221.
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To achieve this goal, SADC will successively set up an inter-regional committee on security issues
in September 1995, a body responsible for defence policy and security cooperation initiated on 28
June 1996, but which will not be operational than after the signing of the Protocol on Politics, Defence
and Security Cooperation on 14 August 2000 in Blantyre (Malawi). Adopted at the Windhoek
Summit, this Protocol will not enter into force until 3 March 2004. Article 2 of this Protocol provides
in particular for the promotion of regional coordination and cooperation in the field of peace and
security,! coercive measures when circumstances require, in accordance with Chapter VII of the UN
Charter,? actions to develop a collective security system and to conclude a mutual defence pact in
response to external military interventions.

This Mutual Defence Pact will be adopted in 2003 in Dar es Salaam, Tanzania, with the aim of
putting in place the necessary mechanisms to achieve the goal of mutual cooperation in defence and
security matters.* The operationalization of this Defence Pact and the implementation of the Protocol,
a Strategic Indicative Plan of the Organ (SIPO) to identify political and security challenges in the
region and provide adequate operational responses to them, were subsequently implemented.

The collective security program of the Intergovernmental Authority on Development
(IGAD). The Agreement establishing the Intergovernmental Authority on Development (IGAD)
adopted on 21 March 1996 in Nairobi, Kenya, was originally designed to coordinate the efforts of
Member States to combat drought and desertification, the main objective of its predecessor, the
Intergovernmental Authority on Drought and Development. (IGADD), created in 1986 by the six East
African countries (Djibouti, Ethiopia, Kenya, Somalia, Sudan and Uganda) affected by the drought.
The recurrent conflicts in the Horn of Africa have led the sub-regional organization, concerned with
the development of its Member States, to rethink its priorities, especially in the field of peace and
security.

The Agreement establishing the IGAD, in Article 18A, stipulates the competence of the
Organization in matters of peace and security. In fact, Member States have committed themselves to
taking all necessary collective measures to eliminate any action that would compromise peace and
security to create a mechanism responsible for the peaceful settlement of their dispute and to accept
IGAD's priority competence in resolving these disputes. The launch in October 2005 of a peace and
security strategy that was to enable the development and harmonization of national security initiatives
made it possible to develop a certain collective security structure in the Horn of Africa, despite the
lack of a specific agreement on mutual defence.

Defence Program of the Economic Community of Central African States (ECCAS).
Established by the Treaty of Libreville signed on October 18, 1983, following the Lagos Plan by its
ten founding members, the Economic Community of Central African States first promoted the goal of
regional integration as a factor of economic performance.® Entering into force on 18 December 1984,
the ECCAS Treaty has long been limited to its vision of economic integration.

Inoperative between 1992 and 1997 due to the numerous conflicts in the subregion that
undermined its activity, the ECCAS resumed its activities after the 1998 Libreville Summit. Realizing
the negative impact of the numerous conflicts on development and integration, the ECCAS revised its
objectives considering the maintenance of regional peace and security. The 1999 Malabo Summit

! Protocol on Politicss, Defense and  Security  Cooperation, SADC, 14.08.200  [online]
https://www.droitafricain.net/files’'SADC-Protocol-on-Politics-Defence-and-Security-Cooperation-14-August-2001.pdf
(accessed 25.01.2021), art. 2.d.

2 Idem, art. 2.f.

% Idem, art. 2.h.

# SADC'S Mutual Defence Pact, 08.2003, art. 2.

[online] https://www.sadc.int/files/2913/5333/8281/SADC_Mutual Defence Pact2003.pdf (accessed 18.01.2021)

® Groupe de recherché et d'information sur la Paix (GRIP), Architecture et contexte sécuritaire de l'espace CEMAC-
CEEAC. En: Observatoire pluriannuel des enjeux sociopolitiques et sécuritaires en Afrique équatoriale et dans les iles du
golfe de guinée, 25.02.2014, 32 p. [online] https:/grip.org/architecture-et-contexte-securitaire-de-lespace-cemac-ceeac/
(accessed 25.01.2021)
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made it possible to identify key axes related to security and, tangentially, conflict prevention, and
made it possible to lay the foundations for a sub-regional architecture of peace and security conducive
to the development of collective security in the region.

The establishment of a Council for Peace and Security in Central African (COPAX) under the
Protocol adopted by the ECCAS Member States on 24 February 2000 reflects the will to effectively
combat insecurity for Member States and in particular to prevent possible conflicts.

The technical and political oversight bodies® provided for in this Protocol enable the ECCAS to
develop an institutional structure through which Member States can provide political and military
responses to new crises and contribute to conflict prevention.? Two military means are used to
implement this prevention objective in Central Africa: the Central African Early Warning Mechanism
(MARAC) and the Multinational Force of Central Africa (FOMAC).?

As early as 8 July 1996, the Member States of the ECCAS undertook, through the Non-Aggression
Pact, to cooperate with the United Nations in resolving security issues in Central Africa. The purpose
of this pact was to prohibit the use of force in their mutual relations. However, the Mutual Assistance
Pact between Member States, ECCAS,* serves as a tool for preventive military cooperation in the
field of collective security. Adopted at the same time as the Protocol on the creation of COPAX, it
contributes to the operational establishment of FOMAC.

Regulatory provisions for ensuring peace and security within the African Union. The urgency
of certain situations and the rapid reaction they require really commit the AU to avoid any institutional
procrastination, but also a possible veto of the Security Council. Article 17 of the Protocol relating to
the Establishment of the Peace and Security Council (PSC) regulates the responsibility of the Peace
and Security Council for the maintenance of international peace and security, but addresses the
relations between the two entities as cooperation and not of subordination. The prior authorization of
the Security Council is not expressly regulated, as it is mentioned in Chapter V111 of the Charter.

The autonomy of the Peace and Security Council is such a priority that the United Nations is
reduced to a mere financial, logistical and military assistant for the Union's activities in maintaining
peace, security and stability in Africa. However, the unambiguous nature of the provisions governing
relations between the UN and regional organizations through Chapter V111 of the Charter favours the
autonomous nature of these regional organizations in terms of peacekeeping, which in some cases
may confine themselves to simply informing the Security Council of its actions in accordance with
Chapter VI of the Charter.

With regard to the AU, the provisions of Article 17 of the Protocol concerning the establishment of
the Peace and Security Council do not create difficulties, as it recognizes the main responsibility of the
Security Council in the field of peacekeeping. However, Article 4 (h) of its Constitutive Act, which
confers on the Union the right to intervene in the territory of one of its Member States for the purpose
of preventing or combating war crimes, genocide or crimes against humanity, to a certain extent, the
competence of the continental organization with regard to intervention. However, the implementation
of this provision is limited.

If this option given to the Union is perfectly in line with its objectives of maintaining peace and
security on the continent, it seems to be limited only if unconstitutional governance does not cooperate
with the organs of the Union in restoring constitutional order.

! The Conference of Heads of State and Government of the Member States and the supreme body of the Council and the
Council of Ministers.

2 International Crisis Group, Implementing the Peace and Security Architecture: Central Africa, Africa Report N°181,
07.11.2011.  [online] https:/iwww.crisisgroup.org/africa/central-africa/implementing-peace-and-security-architecture-i-
central-africa (accessed 25.01.2021)

3 Groupe de recherché et d'information sur la Paix (GRIP), Architecture et contexte sécuritaire de l'espace CEMAC-
CEEAC. En: Observatoire pluriannuel des enjeux sociopolitiques et sécuritaires en Afrique équatoriale et dans les fles du
golfe de guinée, 25.02.2014, p. 17. [online] https://grip.org/architecture-et-contexte-securitaire-de-lespace-cemac-ceeac/
(accessed 25.01.2021).

4 Mutual Assistance Pact between Member States, ECCAS, 24.02.2000. [online]
https://www.droitcongolais.info/files/0.42.02.00-Pacte-d-assistance-mutuelle-du-24-fevrier-2000-entre-les-Etat-membres-
de-la-CEEAC.pdf (accessed 25.01.2021).
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The embryonic action of early prevention and early warning mechanisms does not allow early
detection of coups. In its Decision to prevent unconstitutional changes in state power, the Union warns
states that they are tempted to reform their Constitution to obtain gains in favour of local leaders over
the risks of tension or even armed conflict that this could cause.® In the same decision, the Conference
“emphasizes the need to strengthen the anticipation capacity of the AU, through a much more
dynamic direct preventive action.”” To the extent that acts (electoral fraud, unlawful constitutional
amendment) that could provoke coups are not necessarily unknown to the Union, it may exercise the
right to intervene in certain states to prevent their occurrence and to prevent escalation of violence. It
could also rely on ACDEG in this regard.® The goal of ensuring peace and security would have been
met more effectively.

So far, the AU has only intervened militarily in the Comorian Republic at the request of the central
government to exclude the illegitimate government led by Mohamed Bacar on Anjouan Island. This
local leader decided to retire and to maintain power on the island, in violation of all decisions issued
by the central government of the Comoros Union and the AU Electoral and Security Assistance
Mission in Comoros (MAES).* This preventive AU intervention immediately made it possible to
keep the peace on Anjouan Island and made it possible to end the secessionist ambitions of the
Anjouan government.®

AU Non-Aggression and Common Defence Pact. The AU Non-Aggression and Common
Defence Pact is based on the draft originally proposed by Congolese President Denis Sassou
N'guesso® and provisionally rejected in favour of the Solemn Declaration on a Common African
Defence and Security Policy. Following tough negotiations, the AU Non-Aggression and Common
Defence Pact was adopted.” Believing that the time had come for Africa to prevent and manage
conflicts through African collective, diplomatic or military measures, the Congolese president
proposed an exclusively African response to intra- and extra-state aggression.

Based on the Constitutive Act of the AU® and the Protocol relating to the Establishment of the
PSC,® the Pact will be adopted in 2005 by the Assembly of the Union. It defines aggression as “the
use, of armed force or any other hostile act by a State, a group of States, an organization of States or
non-State actor(s) or by any foreign or external entity, against the sovereignty, political independence,
territorial integrity and human security of the population of a State Party to this Pact, which are
incompatible with the Charter of the United Nations or the Constitutive Act of the African Union.”*°
Developing the concept of mutual defence, the States Parties to the Pact have committed themselves

! Decision on the prevention of unconstitutional changes to manage such situations. Assembly/AU/Dec.269(XIV), point ii
(), p.2 [online] https://www.peaceau.org/uploads/assembly-au-dec-269-xiv-e.pdf (accessed 25.01.2021).

2 Idem

3 African Charter on Democracy, Elections and Governance ACDEG, art. 24 [online] http://archive.ipu.org/idd-
E/afr_charter.pdf (accessed 25.01.2021)

4 AU Peace and Security Council, Communiqués on the situation in the Comoros, 87¢ (13 aoflit 2007 Doc. Rév. 1
PSC/PR/Comm(LXXXVII)); AU Peace and Security Council, Communiqués on the situation in the Comoros, 102¢ (26
novembre 2007 Doc. PSC/PR/Comm(CII)); AU Peace and Security Council, Communiqués on the situation in the
Comoros, 124¢ (30 avril 2008 Doc. PSC/PR/Comm(CXXIV)) Réunions, Addis-Abeba (Ethiopie).

®> TAGLIONI F., L'ile dAnjouan figure de la balkanisation de l'archipel des Comores. In: EchoGéo [online]
http://fechogeo.revues.org/7223 (accessed 12.01.2021)

8 N’GUESSO D. S., Pour un Pacte panafricain contre I’agression. In: Géopolitique africaine, Nr. 10, 2003/4, p.29.

” AU Non-Aggression and Common Defense Pact, 4th Ordinary Session, Abuja (Nigeria), January 31, 2005,
[online]https://au.int/sites/default/files/treaties/37292-treaty-0031 - african_union _non-
aggression_and_common_defence pact e.pdf (accessed 12.01.2021)

8 African Union Constitutive Act of the African Union. 11.07.2000, Lome, Togo, art. 4 (d). [online]
https://au.int/sites/default/files/pages/34873-file-constitutiveact _en.pdf (accessed 28.12.2020)

9 Protocol Relating to the Establishment of the AU Peace and Security Council. 26.12.2013, art. 7(h). [online]
https://www.peaceau.org/uploads/psc-protocol-en.pdf (accessed 15.10.2019)

10 AU Non-Aggression and Common Defense Pact, 4th Ordinary Session, Abuja (Nigeria), January 31, 2005, art. 1 (c).
[online] https://au.int/sites/default/files/treaties/37292-treaty-0031 - african_union_non-
aggression_and_common_defence pact e.pdf (accessed 12.01.2021)
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to reacting individually or collectively against any aggression or threat of aggression.® In anticipation
of an African army and the successful political and economic integration of the continent, States
Parties have committed themselves to combining their efforts to create and operationalize, as soon as
possible, the African waiting force.

Very ambitious, the pact treats security in its broadest sense, not being limited to the traditional
approach of the state by placing the individual at the centre of peacekeeping and turning human
security into a fundamental goal of the pan-African program.

As APSA is based on a principle of subsidiarity that makes the Regional Economic Communities a
pillar in maintaining peace and recognizes their competence in certain conflict situations, their
involvement in collective security is important in sharing the tasks between the African Union and
these structures.

Solemn Declaration on a Common African Defence and Security Policy. The idea of an
Africa-specific defence mechanism is not the work of the AU. As early as 1958, Kwamé Nkrumah
proposed the establishment of an African high command and an African military legion. This
proposal remained intact, to the point where, confronted with state sovereignty, jealously defended by
members of the late OAU, the embryonic common defence policy was limited to a Commission of
Mediation, Conciliation and Arbitration? as well as a Defence Commission.

Gradually engaged in a peace and security process in Africa and facing renaissance conflicts in
some of its subregions, the OAU has developed a symbolic institutional framework through the
creation of the Central Body and integrated into the Mechanism for Conflict Prevention, Management
and Resolution in 1993. The functional weakness of this mechanism can be diminished by a strong
political will and a lack of appropriate financial, structural, material and human resources. This
structural weakness will be addressed by the structural change operated by the AU by transforming
the PSC into the central body of the mechanism adopted in Cairo.*

Reaffirming “their determination to equip the Union with the necessary decision-making capacity
to ensure effective management of the political and military crisis in order to protect peace and
strengthen the security of the African continent at all levels, including the elimination of conflicts”, the
State and Government Heads of the Member States of the Union will solemnly adopt a common
African defence and security policy in 2004° in order to harmonize their collective efforts to prevent
conflicts and to avoid the continued fragmentation of regional non-aggression pacts.

African Capacity for Immediate Response to Crises (ACIRC). The French intervention in Mali
in 2012 greatly influenced the AU in its approach to conflict prevention and its ability to deploy an
autonomous peacekeeping force. The establishment of an African Capacity for Immediate Response
to Crises (ACIRC) was thus approved by the Heads of State and Government meeting in Addis
Ababa on the occasion of the fiftieth anniversary of the AU. Responding to numerous failures in
operationalizing the ASF, ACIRC aims to be simpler but more responsive in its action and objectives.

The ACIRC concept thus aims to make the African Union “more reactive, more capable and more
coherent, making possible the rapid response to crises with military means put at the service of a
political decision”. Unlike the ASF, which consists of civilian and military components,® ACIRC is
intended to be composed exclusively of military personnel (1,500 out of a total contingent of 5,000
soldiers) ready to be deployed within 10 days and with a range of 30 days operation. The objective for

L1dem, art. 4.

2 Charter of the Organization of African Unity, Addis Ababa, Ethiopia 25.05.1963, art. XIX [onling]
https://au.int/sites/default/files/treaties/7759-file-oau_charter 1963.pdf (accessed 28.12.2020)

% Idem

4 LECONTE D., Le Conseil de paix et de sécurité de 'Union Africaine, clef d'une nouvelle architecture de stabilité en
Afrique? In: Afrique Contemporaine N° 212, 2004/4, p. 131-162.

5> Solemn Declaration on a Common African Defense and Security Policy, Ext/Assembly/AU/3/(11), Syrte (Libye), 27-
28.02.2004. [online] https://mww.peaceau.org/en/article/solemn-declaration-on-a-common-african-defence-and-security-
policy (accessed 28.12.2020)

5 Protocol Relating to the Establishment of the AU Peace and Security Council. 26.12.2013, art. 13.1 [online]
https://www.peaceau.org/uploads/psc-protocol-en.pdf (accessed 15.10.2019)
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this effective, robust and credible desired force is to carry out long-term and limited-purpose
operations, or to help carry out sustainable operations under the auspices of the AU and/or the UN on
a larger scale.!

By creating this ACIRC, the AU finally returns to the initial idea that had been developed in the
Framework Document, namely the establishment of a Rapid Deployment Capability (RDC) in an
emergency situation. Less expensive, less demanding in terms of labour, it could not suffer from the
same defects as the ASF? and is designated for the observation centres of the different sub-regional
structures, for each determined operation. Strictly speaking, only the reluctance of states to contribute
with national troops could hinder the proper functioning of ACIRC.

The major brake in the form of the cost inherent to the institution of the collective regional
security, certainly suffers from external constraints strongly marked by programs initiated in Africa,
but it now seems impossible for Africa to give it up and the AU seems to have found a transitional
measure to offer Africa, in the short term, an operational tool for the collective security® and the
prevention of armed conflict.

For the purposes of this analysis, the events in Congo can be conventionally differentiated into
four periods. The first period, from March 1993 to June 1996, the last years of President Joseph-
Désiré Mobutu's power, in which violations were committed due to the failure of the democratization
process and the devastating consequences of the Rwandan Genocide, especially in the provinces of
North Kivu and South Kivu. The second period, which runs from July 1996 to July 1998, concerns
violations committed during the first war and during the first fourteen months of the regime
established by the President Laurent-Désiré Kabila. The third period between the outbreak of the
second war in August 1998 and the death of President Kabila in January 2001. Finally, the last period
of progressive respect for the ceasefire along the front line and the acceleration of peace negotiations
for the launch of the transition, 30 June 2003.

In order to intervene to ensure peace and security within the Congolese state, the UN Security
Council has issued a series of resolutions which have been the basis for building and shaping the
mandate and rules of engagement depending on the field situation of the peacekeeping operation in
Congo (MONUC).4

Throughout its development, MONUC's mandate has been regularly adapted due to changes in the
national political context. Although MONUC has gradually evolved into a peacekeeping, peace
consolidation and peacebuilding mix, with civil protection as an absolute priority, the mission has
come a long way. In 1999, the Security Council authorized the deployment of MONUC to restore
peace, as a new war threatened the Great Lakes Region. With only 500 military observers (MILOB)
at its disposal, MONUC was set up as a traditional Chapter VI peacekeeping mission to comply with
and monitor the Lusaka Ceasefire Agreement.

UN Security Council Resolutions 1289 (2000) and 1291 (2000) tend to be seen as the foundations
of a new peacekeeping doctrine, providing more robust mandates for UN peacekeeping operations.
These resolutions gave the United Nations Mission in Sierra Leone (UNAMSIL) and the United
Nations Mission in the Democratic Republic of the Congo (MONUC) the power to use violence to

! Report of the Chairperson of the Commission on the operationalisation of the Rapid Deployment Capability of the
African Standby Force and the establishment of an “African Capacity for Immediate Response to Crises” 29.04.2013, p. 7
[online] https://au.int/sites/default/files/speeches/25318-sp-auc-report-cp-cdr-faa-26-04-2013-rev30.pdf (accessed
28.12.2020)

2 GNANGUENON A., La mise en ceuvre de la force africaine en attente, a I’épreuve de la relation UA/CER. In: FAU-
NOUGARET M., IBRIGA L. M., L’ Architecture de paix et de sécurité en Afrique. Bilan et perspectives, p. 189.

3 Report of the Chairperson of the Commission on the operationalisation of the Rapid Deployment Capability of the
African Standby Force and the establishment of an “African Capacity for Immediate Response to Crises” 29.04.2013, p. 8
[online] https://au.int/sites/default/files/speeches/25318-sp-auc-report-cp-cdr-faa-26-04-2013-rev30.pdf (accessed
28.12.2020)

4 UNSC Resolution 260; UNSC Resolution 1279; UNSC Resolution 1289; UNSC Resolution 1291; UNSC Resolution
1304; UNSC Resolution 1484; UNSC Resolution 1493; UNSC Resolution 1565; UNSC Resolution 1592; UNSC
Resolution 1596; UNSC Resolution 1794; UNSC Resolution 1797; UNSC Resolution 1843; UNSC Resolution 1856;
UNSC Resolution 1857; UNSC Resolution 1906; UNSC Resolution 1925.
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protect its mandate. Both resolutions were innovative, in that the Security Council introduced the
notion of “imminent threat”, which allowed members of the mission to protect civilians “from the
imminent threat of physical violence”. However, it remained unclear under what circumstances these
actions apply and what level of force should be used to protect civilians. However, the inclusion of the
phrase “imminent threat” has increased the level of security of civilians.

Like UN Resolutions 1289 and 1291, the Brahimi Report, named after Algerian diplomat Lakhdar
Brahimi, triggered developments towards more robust UN peacekeeping operations. Thus, the group
established that traditional peacekeeping operations have become obsolete, referring to previous failed
operations. Therefore, Brahimi suggested the following: “There are situations in which the
peacekeeping forces not only should have the right, but are even morally obliged to use force.”

Due to the complex conflict environment in which the peacekeeping mission operated, MONUC
rapidly evolved into a more robust Chapter V11 operation. Although the Second Congo War officially
ended in April 2003 with the signing of the Sun City Agreements and a transitional government was
installed, the conflict continued in the east of the country.

Indeed, in 2003 and 2004 MONUC faced two serious protection crises around Bunia (lturi) and
Bukavu (South Kivu). Although the mission was mandated to “protect civilians from the imminent
threat of physical violence”, the peacekeeping forces failed to protect the population and this led to the
first anti-MONUC protests. However, both crises served as a challenge, as the international
community realized that the 2006 elections would not take place unless the mandate of the mission
had been adapted.

In 2007, the Security Council repeatedly reiterated its call on the Congolese authorities “to
implement a verification mechanism that takes into account, when selecting candidates for official
positions, in particular for important posts in the armed forces, the national police and other security
services, the actions of those who have violated the provisions of international humanitarian law and
international human rights law.”?

Similarly, in March 2009, the seven special thematic procedures on technical assistance to the
Government of the DRC stated in reports that: “The Government should without delay sanction those
who have committed serious human rights violations. In addition, the Government and its main
partners in the security reform should establish a comprehensive verification mechanism with
sufficient resources, through which each officer can be subjected to a thorough investigation into
human rights compliance and the capacity to command, in accordance with the principles of
international humanitarian law and the values set out in the DRC Constitution. Candidates who have
not passed this test will be excluded and their names will be blacklisted which would prevent them
from accessing military, police and intelligence services, and the international community must
provide technical assistance in this process by providing specialized international staff and the
necessary resources.”

The expert group for the DRC called in the text of the recommendations issued that the DRC
Government should set up “a mechanism for individual investigations into FARDC officers in the
field of human rights.”®

The construction of such a process is strongly supported by Congolese civil society. The Security
Council considers that such a measure is necessary to break the cycle of impunity that has always
surrounded the security forces in the DRC and that a real SSR cannot lead to lasting results if the
security forces are not cleaned up.

Unfortunately, no discussion has been officially initiated by the Congolese authorities so far, as
part of these reforms, on a possible consolidation process, neither for the police nor for the army. The
proposal by some international partners to include verification in police reform has met with strong
opposition from Congolese actors.

1 UNSC Resolution 1794.

2 UN, General Assembly, Human Rights Council, Technical Assistance and Capacity-Building. Combined report of seven
thematic special procedures on technical assistance to the Government of the Democratic Republic of the Congo and urgent
examination of the situation in the east of the country. A/HRC/10/59, 05.03.2009, par. 97.

3 UN, Security Council, Interim report of the Group of Experts on the Democratic Republic of the Congo. $/2009/253,
18.05.2009
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In response to the situation in the country, the UN Security Council announced on 28 March 2013
that it would take a regional initiative to deploy an intervention brigade in the DRC to conduct
offensive operations and to neutralize and disarm rebel groups.! The Council authorized the
deployment of the first combat force and a change in peacekeeping operations. Although not the first
lethal force permit, it is a shift from peacekeeping operations to peace enforcement or peacebuilding
operations in the region.

The strategy of deploying a military force to engage offensively against rebel groups in the eastern
DRC was conceived and agreed by the African regional powers at the International Conference on the
Great Lakes Region (ICGLR) in July 2012. The group was planned as a neutral intervention force of
about 3,500 soldiers (mostly from the South African Development Community or SADC), who
conduct offensive operations to defend civilians and neutralize and disarm rebel groups, as agreed by
the ICGLR.?2

However, it was not feasible for the operation to be conducted only by ICGLR countries. The cost
of deployment has been estimated at about $ 100 million, the regional body has no experience
deploying on this scale, and observers believe it is still far from being able to implement an
intervention force of this level in the region.

The mandate and the rules of engagement are two essential components of a UN peacekeeping
mission. The mandate of a peacekeeping operation determines the extent to which members of the
peacekeeping operation should take an active stance on the ground. An important difference should be
made between a mandate under Chapter VI or under Chapter VII. Under a mandate based on the
provisions of Chapter VI, the use of force is severely limited. Mandates issued under Chapter VII
require stronger interventions.

When we talk about the mandate, we also refer to the objectives expressed in it. These objectives
must be clear, appropriate and feasible. A mandate is always based on a diagnosis of conflict. In other
words, a successful mandate is determined by a good diagnosis. Poor diagnosis can lead to a vague
mandate with vague objectives. Disagreement in the Security Council can also lead to a vague
mandate, with various interpretations. Too liberal interpretation of a mandate can have catastrophic
consequences.

In addition, problems arise when the situation on the ground does not match the given mandate or
if there are insufficient resources to fulfil the mandate. The reason why the mandate is not always
adapted to the situation on the ground is determined by the difference between the political and
military components in maintaining the peace of the United Nations. The mandate and the rules of
engagement should not only be robust enough, but the troops and especially their leaders must have
the will to fulfil the given mandate. Otherwise, a Chapter VIl peacekeeping operation risks becoming
an observation mission.®

The current political context in the DRC is unprecedented, as we can see the first political
transition in the DRC since the country's independence in 1960 and the election of Congo's first
president, Joseph Kasa-Vubu. The presidential elections in December 2018 gave rise to a political
alternation with the accession to power of Félix-Antoine Tshisekedi in January 2019, after 18 years of
the regime of Joseph Kabila, the former president of the DRC.

Since January 2019, positive signs have been observed to calm the political situation and initiate
democratic reforms, with the release of several political prisoners. A coalition government made up of
members of Félix Tshisekedi's coalition, CACH and the Common Front for Congo (FCC) of former
President Joseph Kabila, was sworn in at the end of August 2019.*

L UN Security Council, ““Intervention Brigade’ Authorized as Security Council Grants Mandate Renewal,” UN Doc.
SC/10964, March 28, 2013 [online] https:/Amww.un.org/press/en/2013/sc10964.doc.htm (accessed 28.12.2020)

2 NKALA Oscar, Uganda Pleads for UN Support for Deployment of 4000 Strong Neutral Force in Eastern DR Congo. In:
The Daily Journalist, October 17, 2012, [online] http://thedailyjournalist.com/world/uganda-pleads-for-un-support-for-
deployment-of-4000-strong-neutral-force-in-eastern-dr-congo/ (accessed 28.12.2020)

3 CAMMAERT, P. A peacekeeping commander’s perspective. In: Rusi Journal, 2008, Nr. 153, p. 70

4 Rapport d’analyse. MONUSCO, 20 ans de présence en République démocratique du Congo. Quelles priorités pour
son prochain mandat? 40 p. [online]
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Qualifying the situation in Mali

The political and security situation in Mali was marked by the signing of the Agreement for Peace
and Reconciliation in Mali in 2015. However, the Agreement did not end all armed confrontations,
they intensified in certain regions and new belligerents emerged. Only certain armed confrontations
effectively ceased.

Thus, from 2012 to 2015, the regular army in Mali was engaged in a non-international armed
conflict against the National Movement for the Liberation of Azawad (MNLA). In view of the
military operations carried out by the MNLA and, in particular, its takeover of some localities in
northern Mali in 2012, the conditions for the existence of a non-international armed conflict between
the regular state army and the MNLA were met.

After the signing of the Peace Agreement, there was practically no confrontation between the
Malian army and the MNLA,* so the conflict seems to have ceased. On the other hand, several armed
actors are still involved in armed confrontations whose intensity seems high enough to justify the
applicability of international humanitarian law. The essence of these violent acts makes the Malian
forces and their supporters (especially the Barkhane forces and some of the signatories to the Peace
Agreement) against the various radical Islamist groups present in northern and central Mali.

The Malian context is also marked by inter-community violence. Based on publicly available
information, none of these confrontations appear to correspond to an international armed conflict, as
they do not take place between states as belligerent parties.

Consequently, the situation in Mali is characterized by the existence of several non-international
armed conflicts, as well as by violence that does not reach this threshold necessary to be qualified as
an armed conflict. It should be noted that, as in many other situations, achieving the legal status of the
situation in Mali is complicated by at least three factors relating to the establishment of the facts. First,
it is difficult to assess the degree of organization of certain armed groups. Second, it is often difficult
to identify the perpetrators of violent acts when they are not claimed and therefore to attribute them to
a belligerent party. Third, the targets of certain groups are multiple: they are not only Malian or
international forces, but also traditional authorities and local leaders or members of the civilian
population.

In these circumstances, it is not always easy to determine who the target entity is in the end and
therefore to qualify as a belligerent party within the meaning of International Humanitarian Law.

The 2015 Peace Agreement did not end clashes between all signatory armed groups. Thus, in
2016 and 2017° there were numerous acts of hostility, which led the UN Secretary General to note, in
early 2018, the existence of frequent tensions between the two signatory coalitions, which sometimes
led to breaches of the agreement for fire and o armed clashes cessation.* Thus, in July 2017, there
were heavy clashes between GATIA (Self-Defence Group of Imghad Tuaregs and Allies) and a group
identified as belonging to the CMA (Coordination of Azawad Movements), which caused loss of life
and injuries on both sides. In May 2019, rivalries for control of the city of Talataye in the Gao region,
a strategic crossroads for these movements, would have led to clashes between the MSA (Movement
for the Salvation of Azawad) and CMA groups.®

The intensity of the violence is measured by the loss of human lives on both sides, significant
material damage, as well as the displacement of local populations in the city of Ménaka. These
incidents led to the CMA taking over part of Talataye. It seems that the CMA and MSA clashed again

https://www.fidh.org/IMG/pdf/rapport_rdc_20_ans_mandat_monusco_no746f fr v2 pdf print au 12 de ¢ 2019.pdf
(accessed 28.12.2020)

! Rapport du groupe d’expert créé en application de la résolution 2374 (2017) du Conseil de sécurité sur le Mali, 9 aofit
2018, [online] https://reliefweb.int/sites/reliefweb.int/files/resources/N1823299.DOC.pdf (accessed 28.12.2020)

2 TOBIE Aurélien, Le Centre Mali : Violences et Instrumentalisation croisées. In: SIPRI Insights on Peace and Security,
Nr. 2017/5, 2017, p. 5.

3 BENCHERIF Adib, Le Mali post ‘Accord d’Alger’: une période intérimaire entre conflits et négociations. In: Politique
africaine, VVol. 2, Nr. 150, 2018, p. 198

4 Report of the Secretary-General on children and armed conflict in Mali. 21.02.2018 (S/2018/136), note 64.

5> Armed Conflict Database of the International Institute for Strategic Studies (11SS), note 63 [online]
https://acd.iiss.org/member/default.aspx. (accessed 28.12.2020)
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in June 2019 in the same area, causing loss of life.! There are other acts of violence attributed to these
groups, which do not necessarily lead to direct confrontations.?

Implications of the intervention in Libya

While the African Union has made various calls for dialogue and been accepted by the Libyan
regime, it seems that the international community has begun a seemingly impossible return to peace
process with Colonel Gaddafi. This divergence of choice and action demonstrates one of the pitfalls of
this “responsibility to protect” (R2P) and calls into question its necessity. The term “responsibility to
protect” was first addressed in December 2001 in a special report requested by the Secretary-General
of the UN International Commission on Intervention and State Sovereignty made by the Government
of Canada.?

Adopted on 16 September 2005 at the United Nations World Summit, the Responsibility to Protect
appears to be the key exception to the inability of the international community to act due to the
principle of state sovereignty. First, all Member States have recognized their obligation to protect their
populations from violent crime, genocidal crime, war crime and crimes against humanity.* In
accordance with the provisions of the Report of the International Commission on Intervention and
State Sovereignty, sovereignty thus appears as an inherent right of States, but which entails various
responsibilities, in particular that of protecting its population against the aforementioned categories of
crimes.®

In the case of Libya, R2P had as its main objective the protection of international morality and
legality and provided for an area that excluded overflight and compliance with the arms embargo.

This clearly calls into question the objectives of R2P and even more so the underlying principles. If
in the case of Libya, the threshold of just cause’ cannot be proven, the precautionary principles that
are to ensure the prevention of mass atrocities have not been respected. Neither the “good intention”,
the general objective that should motivate any military intervention for protection, nor the other crisis
prevention options that must precede the military intervention, the so-called “last resort™® were
discussed and applied. Therefore, Gaddafi's death calls for an end to the escalation of violence and a
change in military intervention through dialogue as a means of resolving the Libyan conflict.®

The responsibility to protect, except for the principle of non-intervention in the internal affairs of
States, can only be valid if it does not generate abuses. The use of a certain violence to put an end to
another violence, contradicts its essence. Military intervention, whatever the need it generates, can
hardly bear the zero risk of causing civilian deaths. The intervention to save and protect civilians has
the effect of killing these civilians.*°

This is certainly the whole ambivalence of the human being in a phenomenon that consists in the
use of violence in the name of humanity,! but this phenomenon is specific to international relations in

L 1dem.

2 UNHCR, Rapport mensuel de monitoring de protection Nr. 04, Avril 2019 [onling]
https://reliefweb.int/report/mali/rapport-mensuel-de-monitoring-de-protection-n-04-avril-2019 (accessed 13.11.2020)

3 EVANS G., SAHNOUN M. La responsabilité de protéger: Rapport de la Commission internationale de I’intervention et
de la souveraineté des Etats. CIISE: 2001. 410 p.

4 UN, General Assembly, 2005 World Summit Outcome Document, A /60 / L.1, 60th session 15.09.2005, p. 33 [online]
https://Amww.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES _60_1.pdf
(accessed 13.11.2020)

5 EVANS G., SAHNOUN M. La responsabilité de protéger: Rapport de la Commission internationale de ’intervention et
de la souveraineté des Etats. CIISE: 2001. 410 p.

& UNSC, Resolution S/ RES /1970 (2011) of February 26, 2011

7 Rapport de la Commission internationale de I’intervention et de la souveraineté des Etats, La responsabilité de protéger.
CIISE, 2001. 120 p.

8 Idem p. XII

® CHARVIN R., Guerre de Libye et 1égalité international. In ANDERSSON N., LAGOT (D.) Responsabilité de protéger
et guerres “humanitaires” : le cas de la Libye. L’Harmattan: 2012, p. 63-86.

10 CANTO-SPERBER M., L'idée de guerre juste. Ethique et philosophie morale. Paris: PUF, 2010, p. 108-109.

11 JEANGENE VILMER J.-B., La guerre au nom de I’humanité : tuer ou laisser mourir, ouvrage issu d’une thése de
doctorat. Paris: PUF, 2012, p. 1.
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the difficulty of remedying the effects of armed conflicts through a life-saving international
intervention. If it cannot guarantee the success of the planned operation, international intervention is
difficult to qualify as an effective tool in the context of conflict prevention.

For the institution that legitimizes it, the UN Security Council, it creates a paradox between the
responsibility to protect and responsible protection. The responsibility to protect, to strengthen the
mechanism of preventive diplomacy, should therefore be considered in the primary stage of conflict
prevention. This instrument should address the administration of solutions to the causes of conflicts
such as ethnic, religious or economic factors, which may provoke or degenerate into military action.
The responsibility to protect, in the context of the regionalization of the peacekeeping process, could
be recognized absolutely and exclusively by regional organizations, even if the need to comply with
the provisions of Chapter V11 of the Charter of the United Nations would lead to de facto cooperation
with the Security Council.

Illegal military intervention under the guise of a responsibility to protect thus does not meet the
needs of early warning. In the worst case, it foreshadows an even more alarming situation than it
should have prevented. The question of the appropriateness of authorized humanitarian intervention in
Libya is really worth considering when one observes the permanent state of crisis in which this state is
currently.

When the prevention of mass crime, which legitimizes the use of responsibility to protect,
generates an even more violent conflict that lasts over time, this precaution does not really serve to
prevent conflicts. The fall of the leader of the Libyan revolution generates much more uncertainty
about the peace and security of Libya and the Sahel-Saharan sub-region. The settlement of the post-
Gaddafi conflict was not addressed in the military intervention decreed by the United Nations Security
Council, while the AU continued to call for a diplomatic solution to the crisis, respect for territorial
integrity and the right to self-determination of the Libyan people.

This military position of the United Nations Security Council, supported by France, the United
Kingdom and the United States, was against the diplomatic action proposed by the African Union.

The difficulties on the ground and the need for new international intervention, despite the
expansion of the United Nations Support Mission in Libya (UNSMIL),* are thus highlighted in a
crisis situation that was predictable.

The concept of “humanitarian intervention” is a formidable intellectual trap. As Susan Marks
points out,> while the adjective “humanitarian” encourages membership, the term “intervention”
discourages the idea of analysing the role of power that intervenes before this process begins. If one
intervenes, it is because he has not been there and does not bear any responsibility for the ailments he
wants to cure. Between February and March 2011, the civil war that struck Libya gave rise to two
United Nations Security Council resolutions.® Beyond the particular nature of the military operation,
the resolutions themselves are of undeniable interest. By default, this is the “responsibility to protect”,
as set out in the outcome document of the 2005 World Summit, which appears in these resolutions.
Resolution 1970 (2011), adopted unanimously, was a first step.

It establishes a reference to the ICC and, acting in accordance with Chapter V11 of the Charter of
the United Nations, the Security Council “urges the Libyan authorities to exercise the utmost restraint,
to respect human rights and international humanitarian law, and to give international human rights
observers access immediately in the country.”’

1 BANNELIER K., CHRISTAKIS Th., Lost in translation ? Le Conseil de sécurité entre “responsabilité de protéger” et
“protection responsible”. In BANNELIER-CHRISTAKIS K., CHRISTAKIS Th., LANFRANCHI M.-P., MALJEAN-
DUBOIS S.), NORODOM A-Th., 70 ans des Nations Unies: quel réle dans le monde actuel?, Paris: A. Pedone, 2014, p. 47.

2 UNSC, Resolution S/ RES /1970 (2011) of February 26, 2011

3 African Union Peace and Security Council, PSC / PR / COMM.2 (CCLXV), 265th meeting, Addis Abeba (Ethiopia),
March 10, 2011, and African Union Peace and Security Council, PSC / PR / BR.1 (CCLXVIII), 268th meeting, Addis
Ababa (Ethiopia), 23 March 2011.

4 UNSC, Resolution 2009 (2011) S/RES /2009 (2011), 16.09.2011.

> MARKS Susan, State-Centrism, International Law, and the Anxieties of Influence. In
Leiden Journal of International Law , Volume 19, June 2006 , p. 339 — 347

8 UNSC, Resolution S/ RES /1970 (2011); UNSC, Resolution S/ RES / 1973 (2011)

" UNSC, Resolution S/ RES / 1970 (2011) of February 26, 2011, art. 2 a).
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But while recalling its attachment to Libya's sovereignty and independence, the Security Council
also recalls that it is the responsibility of the Libyan authorities to protect the Libyan people and
impose an arms embargo. As they have failed, Resolution 1973 (2011) goes further. It provides for a
“no-fly zone” and authorizes Member States which have notified the Secretaries-General of the
United Nations and the Arab League in this respect, acting in their national capacity or in regional
organizations or arrangements, to take all necessary measures to flight ban.

It should be noted that the legal basis for this resolution is broad enough for various forms of
intervention without the deployment of ground forces. Extensively interpreting the normative
provisions, the military coalition carried out airstrikes beyond the combat zones. However, a priori,
the Resolution does not in any way aim at the physical elimination of Colonel Gaddafi or the
overthrow of his regime.!

This abuse of power, intended to be limited, is provoking a real crisis of confidence, which makes
it difficult to return the task of “responsibility to protect” to the Security Council.

As for Libya, it continues to be hampered by chaotic security and a democratic situation that is not
conducive to its development. Intervention in Libya, on humanitarian grounds, in addition to being
illegal because it did not meet the preconditions for the “responsibility to protect”, was therefore
counterproductive in terms of conflict prevention.

In his Report on Early Warning, Assessment and the Responsibility to Protect,? the Secretary-
General of the United Nations addressed the usefulness of the United Nations mechanisms for inter-
institutional and interdepartmental coordination of preventive action, composed of 21 United Nations
agencies, funds and departments. United, in the circulation and analysis of information for the
prevention of genocide, war crimes, ethnic cleansing or crimes against humanity.

On the other hand, in some situations, such as Libya's “hasty” warning, it took precedence over
early warning. This does not preclude the outbreak of such conflicts in the future and requires African
states to consider building a continental military force, supported by the international community, that
would be integrated into the African peace and security architecture and conflict prevention.
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ABSTRACT:
THE NORTHERN SEA ROUTE: REALITY AND PROSPECTS

The article deals with the Northern Sea Route, which has its long history, however its new development has
begun with climate change. The global warming leads to the melting of glaciers. In the Arctic, global warming
is several times faster than the average temperature rise on the planet. The melting of the ice sheet makes
previously unavailable natural resources available to countries in the Arctic region. There are large deposits of
minerals in the Arctic. The use of the Arctic Ocean as a transport artery is also important for the economy.
Russia is building the Northern Sea Route as a complementary transport infrastructure to other international
transport routes. The Northern Sea Route is currently used mainly for domestic transport, to a lesser extent for
international transport of goods. To make full use of it, large investments are needed in infrastructure as well as
in the construction of modern icebreakers that allow ships to navigate. The Northern Sea Route is increasingly
becoming an engine of economic growth for the Russian Federation.

Keywords: Arctic, global warming, natural resources, Northern Sea Route.

JEL Classification: F29, F36, K33

PE3IOME:
CEBEPHBII MOPCKOM ITYTh: PEAJINA U IIEPCIIEKTUBBI

B cmamve paccmampusaemess Ceseprulii MOPCKOU Nymb, UMEIOWULE MHO208EKOGYI0 UCIOPUIO, HOBOE
paseumue Komopozo HavuHaemcs ¢ usmenenust kiumama. Haepesanue 3emmu npusooum x masHuio 1eOHUKOS.
B Apxmuxe 2nobamvroe nomennenue npoucxooum 6 HeCKOIbKo pasz Ovicmpee, yem yeenuueHue cpeoHell

* BROCKOVA Katarina. Doctor in drept, Profesor universitar asociat, Catedra drept international, Facultatea Relatii
Internationale, Universitatea Economici din Bratislava (Bratislava, Republica Slovaci). / BROCKOVA Katarina. PhD.
In Law, Associate professor, Department of International Law, Faculty of International Relations, University of Economics
in Bratislava (Bratislava, The Slovak Republic). / BPOHKOBA Kartapuna. Kauauiar ropuanueckux Hayk, JOIICHT,
Kadenpa wmexmayHapogHoro mpaBa, DakyabTeT MEXIYHAPOIHBIX OTHOIICHWH, OKOHOMHYECKHH YHHUBEPCHUTET B
bparucnage (Bparucnasa, PecryGmika Crosakwst). E-mail: katarina@brocko.sk

* LIPKOVA Ludmila. Doctor in Economie, Ing., profesor universitar, Decan, Facultatea de Relatii Internationale,
Universitatea Economica din Bratislava (Bratislava, Republica Slovacia). / Dr.h.c. prof. Ing. LIPKOVA DLudmila, CSc.
Doctor of Economics, Professor, Dean, Faculty of International Relations, University of Economics in Bratislava, Slovakia
(Bratislava, The Slovak Republic). / JIMIIKOBA Jlwamuia. J{oKTOp SKOHOMHYECKHX Hayk, mpodeccop, JexaH
(bakysbTeTa MEKIYHAPOJHBIX OTHOIICHMH DKOHOMHMYECKOTro yHHMBepcutera B bparmciase (bpartncnasa, Crnoatkas

Pecniy6nuka). E-mail: lipkova@euba.sk

72 RMDIRI, 2021, Nr. 1 (Vol. 16) http://www.usem.md/md/p/rmdiri



http://www.usem.md/md/p/rmdiri
mailto:katarina@brocko.sk
mailto:lipkova@euba.sk

Revista Moldoveneasca de Drept International si Relatii Internationale Nr.1 (Vol. 16),2021

memnepamypul Ha niaxeme. bnaeodaps masmuio neoHuK08020 NOKposa, paree HeOOCHynHvle NPUpOOHble
pecypcol CMAHOBAMCA OOCMYNHbIMU Ol 20CY0apCcme apKmuueckozo pe2uoHda. B Apxmuxe naxoosmcs
boblULIEe MECTNOPOANCOEHUS NONE3HBIX UcKonaembix. Hcnonvsosanue mopeti Cegeprozo Jledosumozo okeana 6
Kauecmee MpaHCHOPMHOU apmepuy maxice 8adcHo 0as skoHomuku. Poccus cmpoum Ceeeprviii mopckou
nymb KaK OONOJIHUMENbHYIO MPAHCHOPIMHYIO UHGPACMPYKIYPY K OPY2UM MEHCOYHAPOOHBIM MPAHCHOPHHbIM
mapwipymam. B nacmosiyee epemsa CegepHblii MOPCKOU NYymb UCHONb3YEMCS 8 OCHOBHOM OJisl GHYMPEHHUX
Nepeso30K, U MOIKO 8 MEHbLUeLl CIeneHu Ol MeXCOVHAPOOHbIX NePeso30K mosapa. /st e20 UCnoIb308aHUA 8
NONHOU Mepe, HeoOX00UMbl 3HAUUMEbHbIE UHBECMUYUL 8 UHPACMPYKMYPY, a MAKdXice 8 CMpPOUmMeLbCmMeo
COBPEMEHHBIX 1e00KOJI08, KOMOpble NO36O0IAION OCYWeCmaiams cyoosyio Hagueayuro. CesepHbill MOPCKOU
nymb 6ce DOIblULe CIMAHOBUMCS O8UeameneM IKOHoMuYecko2o pocma Poccutickoti @edepayuu.

Knrouesnie cnosa: Apxkmuxka, 210oanvroe nomenietue, npupoonsie pecypenl, CesepHblli MOPCKOU Hymb.

JEL Classification: F29, F36, K33
VIK: 327.39

REZUMAT:
TRASEUL MARITIM NORDIC: REALITATI SI PERSPECTIVE

Articolul se refera la Ruta Maritima Nordicad, care are o istorie lungd, insa noua sa dezvoltare a inceput
odatd cu schimbarile climatice. Incalzirea globald duce la topirea ghetarilor. In Arctica, incdlzirea globald este
de cdteva ori mai rapida decdt cresterea medie a temperaturii de pe planeta. Topirea foii de gheatd face ca
resursele naturale indisponibile anterior sa fie disponibile tarilor din regiunea arctica. Exista depozite mari de
minerale in Arctica. Utilizarea Oceanului Arctic ca arterd de transport este, de asemenea, importantd pentru
economie.

Rusia construieste Ruta Maritima Nordica ca o infrastructura de transport complementard altor rute de
transport international. Ruta Maritima Nordica este utilizatd in present, in principal, pentru transportul intern,
i intr-o mdsurd mai micd pentru transportul international de marfuri. Pentru a- folosi pe deplin, sunt necesare
investitii mari in infrastructurd, precum si in constructia de spargatoare de gheatd moderne care permit
navelor sda navigheze. Ruta Maritima Nordica devine din ce in ce mai mult un motor al cresterii economice
pentru Federatia Rusa.

Cuvinte-cheie: regiunea arctica, incalzirea globald, resurse naturale, Ruta Maritima Nordica.

JEL Classification: F29, F36, K33
CZU: 327.39

1 Beenenue

TpancriopTHpPOBKA TOBAPOB SBIISETCS B&XKHOW YaCThIO0 MEKYHAPOJHON Y BHYTPEHHEN TOPIOBIIN.
C axTuBHM3alMel y4acThsi HOBBIM AKOHOMHK, OCOOEGHHO a3MaTCKHX, Takux kak FOkuas Kopes,
Boernam, Kuraii u qpyrue, KOTopble Bce Yalie UCHOIb3YIOT CBOE CPABHUTEIILHOE IPEUMYILIECTBO BCE
elie JemieByr0 pabouyyro CHIy, HX OKCIOPT TPYAOEMKHUX TOBapOB B PAa3BUTHIE CTPaHbI
yBenuuuBaercs. [1o Mmepe SKOHOMHUYECKOTO pa3BUTHSI YBEITMUYUBACTCS UX MOTPEOICHHE BCE OOJBIIIETO
KOJIMYECTBA TIOJIE3HBIX HCKOMAEMBIX, YTO IMPUBOJUT K YBEIMYCHHIO O0bEMa MEXITyHApPOIHBIX
TPY30BbIX IEPEBO3OK.

Ncropruecku rocyapcrsa UCKaIM ONTUMAIBHBIE MapILIPYThI JUISI MEXIYHAPOIHBIX MEPEBO30OK
TOBapoB. KpoMe Tex 1opor, KOTOphIE UCTIONB30BAIM €CTECTBEHHBIE IPUPOIHBIE YCIOBHS, TAKUE KAK
CYXOITyTHBIE U BOJIHBIE (PEUHBIE M MOPCKHUE MyTH), ObLTH TaK)Ke IOCTPOCHBI UICKYCCTBEHHBIE KaHABI.
Jliist ToproBiieB Beeraa ObUTO BYKHO COKpAINaTh TOPTroBbIe MyTH. KPYMHBIM MPOPHIBOM B MUPOBOM
MOPCKOM TPAHCIIOPTE CTAIO CTPOUTENHCTBO JBYX KAHATOB, COKPATHUBIIMX MOPCKUE COOOIICHUS Ha
ThICTYM KWITOMETpoB. Peus et o Cysukom n [Tanamckom kaHanax.

B Hacrosiiee Bpems Kurait siBisierca nanumaropom crpoutensersa Hosoro IlenkoBoro mytu. B
paMKax STON MHUIMATHBBI KuTail CTpOWT HOBbIE aBTOMOOWIIBHBIE W JKEJIE3HBIC JIOPOTH, a TAKKe
MOJIEPHU3HMPYET CYIIECTBYIONIYI0 HHPpacTpykTypy. C M3MEHEHHEM KIMMAaTHYeCKUX YCIIOBUH Ha
TUIaHEeTe, C HarpeBaHUEM BO3/yXa, Jiel BOKpYr CeBepHOro IMoJroca TaeT, YTO TO3BOJISIET YBEITUYHUTh
MIPOITYCKHYIO CLIOCOOHOCTD TI0 TPAHCTIOPTHUPOBKE TOBapa 1mo CeBepHOMY MOPCKOMY MyTH. MapiipyT
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no CeBepHOMY MOPIO B OCHOBHOM MCIIONIb3YETCSl JJIsl BHYTPEHHHMX TPY30BBIX II€PEBO30OK B
Poccuiickoit ®eneparpin. Jlume HeOONbINAass 4YacTh TPAHCHIOPTUPYEMOTO TOBapa IEPEBO3UTCS
cyzamu 1o ¢yiaraMi HTHOCTPaHHBIX TOCyAapcTB. Poccuiickue cya mepeBo3sT U3 apKTUUECKOM 30HBI
TOBaphbl, KoTophle Poccust skcrioptupyeT. B OCHOBHOM 3TO MOJIE3HbIE MCKOMAeMble M JPEBECHHA.
Henocpeacreenno CeBepHOMY MOPCKOMY ITyTH U OyJIET TIOCBSIIIEHA HAIlIA CTaThsl.

2 JInteparypHblii 0030p

MHorue crnenuaiucTbl 3aHUMAalOTCs MpodsieMaTHKoil CeBepHOro MOPCKOTO MyTH M ITyOJIMKYIOT
CBOM PabOThl HAa HaydHbIX KOH(EPEHLMSX M B MPECTHKHBIX KypHanax. B cBoell cratbe «The
potential economic viability of using the Northern Sea Route (NSR) as an alternative route between
Asia and Europe» fIko6 Kpontax (Jacob Kronbach) u Msiopky JIro (Miaoju Liu) paccmarpuBaror
OCHOBHBIE XapaKTEPUCTUKU ATOr0 MOpcKoro mytu. OOpaluaroT BHUMaHUE Ha €ro MperMYyIIecTBa,
3aKJIIOYAOIIMECS] B OCHOBHOM B COKPALIIEHUH TPAHCIIOPTHOIO paccrosiHust ot JlansHero Bocroka 1o
eBporeiickoii yactu Poccun. B To ke Bpems OHM Takke OTMEYAIOT HEpEIIEHHbIE NPOOJIeMBI,
CBSI3aHHBIE C HEOOXOJMMOCTBIO KOHCTPYMPOBAHMS HOBBIX JIEZIOKOJIOB, HEPETYISIPHBIMH U Ooliee
HU3KHMH CKOPOCTSIMU TIEPEBO3KH 110 3TOMY MapILpyTy, IIpoOIeMaMy HaBUTalyy 1 T. 1.1

Jannoit npobiemarukoii 3aanMaercsi 1 Makcum ['yTeHOB B cTathe «CeBepHBI MOPCKOW MYTh B
Apktryeckoit momutuke PD». B cBoeli paboTe aBTOp paccMmarpuBacT cTpareruto Poccuiickoi
Oenepanin B Apktike. Ocoboe BHUMaHUE yensiercs coTpyaHudectBy npu pazutun CMII c
MHOCTPaHHBIMH ITAPTHEPAMHL. 2

OTrMeTrM Tarke OMHOrO W3 cioBankux aBTopoB Jopory XapakameBy (Dorotu Harakalovi),
KOTOpas B CBOEl cTaThe oOpaTuiia BHUMaHHE Ha MpoOJIeMy ApKTHKA JBYX CTpaH-WICHOB
Egporneiickoro Coro3a — [lanuu u [lIBermu. B crathe aBTOp paccMarpuBaeT CTpaTeTHIO M MHTEPECHI
9THX JIBYX CEBEPHBIX FOCYAApCTB B 30He APKTHKU. B cTarhe He paccMaTprBaeTCsi HEMOCPEICTBEHHO
npobiniema CeBEepHOrO MOPCKOTO IyTH, CKOpee SKOHOMHYECKUE, MOIUTUYECKHE, HO OCOOEHHO
BOIIPOCHI MEKIYHApOJHOIO IMpaBa, KOTOPHIMU 3TH J[Ba TOCYJApPCTBA 3aHUMAIOTCSl B apKTUYECKOM
pernone.® B cBoem nokiane Ha koHdepenmmu «The Northern Sea Route: Is There Any Chance to
Become the International Transport Corridor?» aproper Cxpumatok JI.H., Kwukkac K.H.,
bo6omxkanosa JLK., Jlobattok B.B. u KymapsBueBa P-3.A. anammupyroT norenuman CeBepHOrO
MOPCKOTO IyTH KaK MeTyHapOIHOI0 TPaHCIIOPTHOTO KOpHiopa.

ABrOop Apcennii Mutbko B cBoel crathe «OCBOE€HHE APKTUKU: MPOOJIEMBI U PELICHHS»
AQHAIM3UPYET MPOOJIEMBbI CBSI3aHHBIE C OCBOEHHEM DPECYpCOB APKTHUYECKOW 30HBI, KaK Harpumep
YIAJIEHHOCTb OT OCHOBHBIX ITPOMBILUIEHHBIX LIEHTPOB, BHICOKYIO PECYPCOEMKOCTb U 3aBUCUMOCTb OT
IIOCTaBOK W3 JIPYTHMX PETHOHOB, OTpPUIIATENbHBIE JeMOrpaduueckue IpoIEecchl, OTCYTCTBHE
OTEUECTBEHHBIX TEXHUYECKUI CPEJCTB JUIs TIOMCKA, Pa3BENKN U OCBOEHHSI MOPCKUX MECTOPOKACHUI
YIJIEBOIOPO/IOB, HEPA3BUTOCTH MH(PACTPYKTYPHI 1 JIp.°

3 Inckyceust
ApKTHKa — caMblif CeBepHBII PErMoH 3eMITH, COCPelOTOUEHHBIM BOKpYr CeBEpHOro Mojroca co
SHAYUTCIIbHBIMU NTOJIAPHBIMU XaPAKTCPHUCTUKAMU — KIIMMAaTUYCCKUMU, PaCTUTCIIbHBIMHA, ) KUBOTHBIMHA

! Lui M. — Kronbach J.: The potential economic viability of using the Northern Sea Route (NSR) as an
alternative route between Asia and Europe, Journal of Tramnsportation Geography, Vol. 18, Issue 3, May 2021,
pp. 434-444. [On-line]: https://www.sciencedirect.com/science/article/abs/pii/S0966692309001252.

2 T'yrenes M.: CeBepHblii MOpCKoii MyTh B apKTHYecKoii moauTtuke P®. MOMO, Tom 63, 2019, Ho 1, c.
83-88. [On-line]: https://www.imemo.ru/index.php?page_id=1248&file=https://www.imemo.ru/files/File/

magazines/meimo/01_2019/10_Gutenev.pdf.

3 Harakalova D.: Arktické politiky a stratégie vybranych &lenskych 3tatov Eurdpskej tinie — Dansko a Svédsko,
Political science forum, Vol. 7, No 2, Fall 2018, pp. 5-21.

4 Skripnuk D.F.,Kikkas K.N., Bobodzhanova L.K., Lobatyuk V.V. and Kudryavtseva R-E.A. : The Northern Sea
Route: Is There Any Chance to Become the International Transport Corridor? 2020. I0P Conf. Ser.: Earth
Environ. Sci. 434. [On-line]: https://iopscience.iop.org/article/10.1088/1755-1315/434/1/012016.

> Mutsko A.: OcBoenue ApkTuku: mpo6iemsl u peenns. Neftegaz.RU, No 11/2019.
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U apyruMu (puzndeckuMu ocoOeHHOCTsIMH. [Imommans APKTHKH COCTaBIISIET OKOJIO 27 MWJUTMOHOB
KB. KM.! ApKTHMKa — BaKHBII CTpaTerMuecKuil >IeMeHT BHYTpeHHeil U BHENIHeH TOTUTHKU BCeX
npuapkTuueckux rocynapctB — Kananel, [lanvm, Ounnsaamu, Wcenangumn, Hopserun, Poccum,
[senmn, CIIA. E€ npupoaabie OorarcTBa BaKHBI I 3TUX CTpaH. HeapkTudeckue rocyaapcTna,
takue kKak Opanmus, ['epmanus, Hunepnangpel, [lombma, Mcmanus, BemukoOpuranus, Kwuraii,
Wramus, Anonus, HOxuas Kopes, Cunranyp u Munus, Bce 0osblie MpOSIBISIIOT SKOHOMHYECKUN
MHTEpEC K pervoHy. M3-3a CIOXKHBIX KIMMAaTHUYECKUX YCJIOBUM APKTHKA IMO-TIPEKHEMY OCTAETCS
OJTHUM M3 KPYITHEHIINX 3KOHOMUYECKH HEUCIIOIb30BAaHHBIX PETMOHOB MUPA.

4 U3meHeHHe KIUMATa

['mobasHOEe TOTEIUICHHE, KOTOPOE SIBISIETCS OECCIOpHBIM, OKa3bIBACT 3aMETHOE BIIMSHHE HA
OKpyXaroriyto cpeay. Ilepenmansl TemrepaTypbl CIEICTBEHHO HPUBOAAT K PE3KUM HM3MEHEHHSM
norozipl.? CpesHss Temieparypa B APKTHKE TOBBIIIAETCS OBICTpEE, YeM B JPYrHX YacTAX CBETA.
Temmneparypa Ha 3emiie noBeickiIack B cpeaHeM Ha 0,8°C 3a nmocneanue 137 ner. B ApkTuke TOIbKO
3a MOCTIEHEE JECATHIIETHE CPE/IHss TeMIlepaTypa mosbickiach ax Ha 0,75°C.2 Taror neqHuKy Ha
MOJTFOCAX 3eMIIM, a IIOBEPXHOCTH JIbJia B MOPSIX, peKax U o3epax cokpaiaercs. B 2020 roay nernuit
MOPCKOH JICJISTHOW ITOKPOB B MOPsiX akBaTopuu CEeBMOPITYTH COKPATHIICS K CEHTSOPIO JI0 PEKOPIHO
HU3KOTro ypoBHs (26 ThIC. KB. KM). «bbIcTpoe cokparerune Hadanochk B 2001 1. ot ruromaau 1400 ThIc.
KB. KM B ceHTs10pe, kotopasi B 2005 r. cocraBuia Bcero 200 Thic. kB. kM. B mocnemanue 15 ner
TUTOIIA/Ib JibJia B CEHTsA0pe Kosebanack okoso 200-300 ThIC. KB. KM, 4TO B 5-7 pa3 MEHbIIIE, YeM B
1980-x romax, a 2020 r. omycTmiack Huke, yeM B pekopmHoM 2012 1. (37 Thic. KB. KM)»'. B
HEKOTOPBIE T'OJIbI 371ECh JIETOM MPAKTUYECKU HE ObIBACT JIb/IA.

V3mMeHeHne KiMMara, CBSI3aHHOE C TIOOAJIBHBIM TOTEIUICHHEM, OOBIMHO OIICHMBACTCS Kak
HETaTHUBHOE SIBJIEHHE, TIOCKOJIbKY MEHSIFOTCS YCIIOBUS KU3HU (ayHbl, (iopsl 1 yenoBeka. C npyroi
CTOpPOHBI, M3MEHECHHE KIMMaTa TaKKe UMEET IMOJIOKHUTENbHBIA dpdekt. [lo Mepe MOBBIIICHNUS
TeMIIepaTypbl Ha IUIAHETE CTAHOBSTCS JOCTYIIHBIMH PaHEe HENOCTYIHbIE HCTOYHHKH TOJIE3HBIX
MCKOIAeMbIX. JTO TaKXKe MO3BOJIIET OCYIIECTBISATH MOPCKUE TIEPEBO3KH TaM, TI€ TIOYTH KPYIJIbIA
IO/l PACIONIOKEH JICASHOM IMOKPOB TONIIMHOM B HECKOJBLKO METpoB. BHymiaroiee omaceHus
mo0aTbHOE TOTEIIEHHE, KOTOPO€ TPUBOIUT K TasHHUIO JICAHUKOB B TIOJSIPHBIX PErHOHAX W
yIpo’KaeT MOOEePEek,bsIM KOHTUHEHTOB, MPUHECET 3HAYUTENbHbIE SKOHOMUYECKHE BBITOIBL. IJTO
CYIIECTBEHHO COKPATUT MOPCKHUE MMYTH MEXITY €BPOIEHCKIMU U JATbHEBOCTOUHBIMU TIOPTaMH. JTH
MPEUMYIIECTBA, CBA3aHHBIE C M3MEHEHMEM KIIMMara, MOTYT B IIEPBYIO OYepelb HCIOJIb30BaTh
NPUAPKTUYECKHE ToCyAapcTBa. BTOpUYHBINA MONOXKUTENBHBINA 3(QEKT 3TO MMEEeT U Ul JIPYTrux
CTpaH, KOTOpbIE TaKXe MOTYT W3BJE€Ub BBITOAY W3 MEXKIYHAPOJHOIO COTPYAHUYECTBA CO
MPUAPKTUYECKUMH TOCYIapCTBAMHU, UCTIONB3Ysl HOBBIE TPAHCIIOPTHBIE MAPIIPYThI WA UMIIOPTUPYS
CBIpBE, T0OBITOE B APKTHKE.

5 MapumpyTt CeBepHOIo MOPCKOI0 IyTH

Mapuipyr CeBepHOrO MOPCKOTO IYTH MOMKET pa3BUBAThCA B JBYX YacTSIX APKTHKH: MOPSIX
Ceseproro JlenosuTtoro okeana Ha reppuropunt Poccun u Ha Teppuropun Kananel. [loreHumansHbni
Mopckoi 1yt B Kanany nposneraer y CeBepo-3amnatHoro rnpoxoza.

JleroM B ApKTUKE 3HAYUTENBHO COKPAIIAETCS JIEASHOM MOKPOB. Tarolye JIEAHUKH OTKPHIBAIOT
JIOPOT'Y TOPIOBBIM CyzaM. PacmpsiroTcsi BOSMOKHOCTH BHYTPEHHHX MIEPEBO30K TOBAPOB I10 CEBEPY
Poccun. Bo3HrkaeT HOBBII TpaHCIIOPTHBIM MapipyT Mex 1y EBponoii n Azueild. CeBepHbIi MOpCKOH
MyTh — 3TO NpubpexHas rpanuna Poccun, HaunHaromasicss y Kapckux Bopor, crienys Ha 3amazne B
npomuBax —apxunenara Hoas 3emus, KoHeuHas Touka Kotoporo Oyxra IIpoBuaeHus.

! Dunbar M., Barr W., Dumond Don E., Dunbar M. J., Ostenso N. A., Armstrong T. E., Ingold T. and B., J.
Brian: Arctic. Encyclopedia Britannica, 30 Dec. 2019, [On-line]: https://www.britannica.com/place/Arctic.

2 NASA Global Climate Change: The Effects of Climate Change. [On-line]: https://climate.nasa.gov/effects/.

3 Niller E.: The Arctic Is Warming Much Faster Than the Rest of Earth, Wired, 12.4.2019.

4 Pocruppomer: Pocrumpomer omyOnmkoBan moknany o0 ocobeHHOcTsx kiaumara B Poccum B 2020 rony,
25.3.2021. [On-line]: https://www.meteorf.ru/press/news/23886/.
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[poTsukeHHoCTh 1enoro myTd 5600 kB. kM.! CeBepHBIit MOPCKO# MyTh — KpaTYaiImil MyTh MEKITY
eBporneiickori 4acteto Poccun u Jlanbhum Boctokom. OH mpoxomut uvepe3 mopsi CeBepHOro
Jlenosuroro okeana, bapentieBo mope, Kapckoe mope, mope JlanteBwix, Bocrouno-Cubupckoe
Mope, YyKkoTckoe Mope ¥ 4yacTU4YHO uepe3 Tuxuii okean — bepunroBo mope. Paccrosaue ot CaHKT
ITerepOypra no BiaguBocroka no CeBepHOMY MOPCKOMY ITyTH COCTABIISIET CBBILLE 14 ThIC. KM, Uepe3
Cy»uxuii kanan Gombiue, gem 23 Teic. kM.> CeBepHBIii MOPCKOi TyTh HpuMepHO Ha 40% Kopoue
I0KHOM JTopory, Beyiel yepe3 Cyaukuii kanai. [Ipoxon no CeBepHOMY MOPCKOMY ITyTH BO3MOXKEH
TOJBKO JJIs1 MOPCKUX KOHBOEB, COITPOBOXKIAFOIUX JIEOKOJIbI.

B 1990-e roapr tpancnoptupoBka B CeBepHoM JlenoBUTOM OKeaHe IPOXOAWJIA C aBycTa IO
ceHTsI0pb. B Hacrosiiee BpeMsi Mpoe3/| u3-3a TasHUSA JibJIa HAUMHACTCSI B CEPEIMHE MIOJSL U JUTUTCS
HOYTH 5 MecAIEB, 10 OKTAOps. [lepron TpaHCTIOPTUPOBKH OYZIET YBEIUUMBATHCS B 3aBUCUMOCTH OT
TEMIIOB MOTEIUIEHHS, a TAKKe OT MOJEPHHU3ALMU U POCTa MPOU3BOIUTEIFHOCTH MOPCKHX CYIIOB U
JIEJ0KO0JI0B. JIenokoabsl HOBOrO IOKOJIEHWsI WM IOJHOE TasHue JibioB B CeBepHoM JlenoBurom
OKeaHe MOryT Mo3BoNuTh CeBepHOMY MOpPCKOMY IyTH paboraTh Kpyribli roa. Poccusi xouer
UCIIOJIb30BaTh BO3POCILIYIO JJOCTYITHOCTb IIPOE3/ia B KAUECTBE aIbTEPHATUBHOIO MOPCKOI'O ITYTH IS
TOPrOBBIX CY/IOB, ITEPEBO3AIIMX ToBapbl Mexay JlansHrM Bocrokom u EBporioi.

TpancriopTpoBKa TOBapOB U3 a3MATCKUX CTpaH U ¢ lanbHero Bocroka Poccun ocyecTsisiiach
B €BpOIICIICKHE CTpaHbl U YacTO B €BPOMNEUCKYI0 yacTh Poccuu depe3 CydLKuil KaHAT WM Jaxe
yepe3 [lanamckuii kanan. BosmoxkHocTh mpoesna 1no CeBepHOMY MOPCKOMY ITyTH MMEET OJIHO
BAKHOE MPEHMYIIECTBO — 3TO 00Jiee KOPOTKUN MapuIpyT MO CPaBHEHHIO C TPAHCIOPTUPOBKON
ToBapoB yepe3 CydIKuil KaHal U, B KpaitHeM ciiydae, Takke depe3 [lanamckuii kanai. Kak Mbl yxe
BUJIEITH, MPOTSHKEHHOCTh MOPCKOTO MapiipyTa yepe3 CeBepHbIi MOPCKOM MyTh COCTABJISIET BCETO
5600 kM. IlepeBo3ka ToBapoB o CeepHoM MopckoM myTH ¢ [amsHero Boctoka B EBpomy mosker
OBbITH cokparrieHa ax a0 11 ngueil. Mopckue cya cMOTYT COKOHOMHTH TOILUTUBO Ha 0oJiee KOPOTKOM
IyTH, TEM CaMbIM YMEHBIIMB AHTPOIOI€HHYIO HArpy3Ky Ha OKpy»Karolryto cpeay. Toap Oyner
JIOCTaBJIeH Kopoue, ObIcTpee, IemeBye 1 Oe30macHee.

[TepeBoska ToBapoB 1Mo CeBepHOM MOPCKOM IYTH COMpsHKEHA HE TOJBKO C MPEUMYIIIECTBAMU, HO
U C MHOKECTBOM PHCKOB. [JIlaBHOE NMPEMMYILECTBO MapIIpyTa, KOTOPHIM SIBJISETCS 3HAUUTEIHbHOE
COKpAallleHHUE  TPAHCIIOPTHBIX  PACCTOSHUM, MOMKET  HMBEIUPOBATbCA  HENPEIBUICHHBIMU
obcrositenbeTBaMu. [lorernenne npuBoaUT K 0OoJiee YacThIM M3MEHEHHSIM IOrOjibl, IITOPMaM U
CWIBHBIM BETpaM, 4TO MOXKET 3aME/IUTh JBW)KEHUE TPAHCIIOPTa, IO3TOMY BCeraa OyeT NMpUCYILUA
PHCK JUTUTENBHBIX 33/IEPXKEK B 10CTaBKE TOBapoB. HecTaOMIbHOCTD JIEHUKOB MOKET MPE/ICTABIISATh
JIOTIOJIHUTENBHBIM PUCK Ha MapIIpyTe, a UX TasHUE MPUBOAUT K OTKAJIBIBAHNMIO MACCHUBHBIX KYCKOB
JbJja, KOTOpbIE MOTYT IEpeKpbIBaTb MOpPCKHE IyTM W HapylaTh OecriepeOoiHHOEe ABMIKEHHE
TpaHcnopra. [Toaromy 17151 IiaByuHx Cyz10B OyJeT BXKHO YKPEIUTh HH(POPMAIIMOHHbIE CITY>KOBI 115
HaOJII0IEHNS 3a IBU)KEHHEM JISTHUKOB U MPEAyIpEeXIeHuUs onacHocTel. biarogaps noremnnenuto u
Oosee MSTKO MOrozie ONacHbIX MECT CTAaHOBUTCS MeHble. Jis riaBaHust B APKTHKE HEOOXOIMMO
UCIIONIb30BaTh CIEIMAIbHBIE — Ooliee JOpOrue cyJa, YCTOHUMBBIE K HEOJAronpUsITHHIM
KIMMaTU4ecKuM ycloBusM. Elle ofHMM HeraTtuBHBIM (PEHOMEHOM SIBIISIETCS TO, YTO KOpabiu Ha
JUTITEIIbHBIE MAPLIPYThl YXOJT 32 MPEAEibl UBUIN3ALNH, T03TOMY TpeOOBaHMS K KBATU(PUKALMN
Y OTIBITY 3KUIaYKa M TEXHUYECKOMY OCHAILIEHHIO CY/IOB BBIILIE U 3aTpaTHEE.

Crnenyromieil yrpo3oi st crpouTenbecTBa (CEBEPHOr0 MOPCKOTO IYTH MOYHO CUMTATh €€
NOTEHIIMAIPHOE HEraTMBHOE BO3JCHCTBUE HAa AapKTUYECKUH PErMoH, TIA€ aKTUBU3aLUs
HKOHOMHMYECKON JIeSITENTbHOCTH OYJIET YIPOXKaTh OMYCTOLIEHUIO AUKOW mpupoabl. [{oobua HedTH 1
ra3a yBEJIMYMBACT PHCK 3arpsA3HEHHs, KOTOPOE B XPYNKHUX CEBEPHBIX JKOCHUCTEMAX TIOpas3lo
cepbe3Hee, YeM B 0oJiee TEIUIbIX 30HaX. JalUTHUKU OKPYKAaroOIEeW Cpellbl M aKTHBUCTBI-3KOJIOTH
TpeOYIOT 3alUTHl KOPEHHBIX HAPOJIOB B OJHOM M3 HaMEHee 3aTPOHYTON YacTH MUpa M yBEPEHHOCTH
B TOM, YTO HE MPOHU30MIET pa3rpabieHrue OrpOMHOro OOraTrcTBa MPUPOTHBIX PECYPCOB, BKIIOYAS

! Bynymee Apkruku: OTkyza HauuHaetcs u e npoxoaut CesepHbiii Mopckoii myth. [On-line]: https://xn----
8sbbmfaxaqb7dzafb4g.xn--plai/otkuda-nachinaetsya-gde-proxodit-severnyj-morskoj-put/.
2 Tam xe.
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He(Th, ApeBecHHy W ToJie3Hble Mckomaemble. CleaoBaTeNbHO, AOJDKHA OBITh CO3[laHa CTpaTerus
YCTOMYMBOIO Pa3BUTUSI APKTHUKH.

[To CeBepHOoM MOPCKOM IMYTH TOBap MOXKHO TPaHCHOPTHPOBATh B JIIOOYIO TOYKY ILUIAHETHI, B
Kuraii, CILIA, noptet EBpornbl. Paccrostaue ot Cankr-IlerepOypra mo BnaguBoctoka mo CeBepHOMY
Mopckomy mytu cocrasisier 14 000 km u 23 000 kM no Cysukomy kanany. M3 MypmaHcka B
Hoxoramy yepe3 CeBepHblii Mopckoid yTb — 5 770 km, o Cysukomy kanainy 12 840 kM. Exxeronno
yepe3 Cyaukuii kanan npoxoaut 20 000 cynos. [To CeBepHOM MOPCKOM IyTH MOKA TOJIBKO COTHH.

6 Undpacrtpykrypa nopra
Jns ucnionb3oBanusi CeBEpHOrO MOPCKOTO IYTH KJIFOYEBHIM MOMEHTOM CTaHET CTPOUTEIHCTBO

UH(PACTPYKTYPBI, a TaKXKe JIOTUCTUYECKUX OOBEKTOB — TOPTOB, CYJOPEMOHTHBIX MAaCTEPCKHX,
JKEJIE3HOJIOPO’KHOM M aBTOIOPOXKHOM ceTu. BakHoe 3HaueHue OymyT HMMETh JIOTUCTUYECKHE
UH(PACTPYKTYpHBIE COOPY)KEHHUS IUIsi 0OCITY)KMBaHUs ONpeeeHHBIX BHIOB Ipy3a. B Hacrosimee
BpeMsI [IPOUCXOJUT TOPTOBJIsl OOJIBIIOTO KOJIMYECTBA TOBAPHBIX TPYIIL, KaXK/Iasi U3 KOTOPbIX UMEET
onpesieNieHHble TpeOOBaHMS 1O MAaHHWIYJIALMA BO BpeMs TPAHCIOPTUPOBKU. B  apkTHueckux
YCIIOBHSAX HEOOXOIUMa TMOIAEPXKKa JIEAOKOIOB, KOTOpble OyayT oOecneurBaTh HE3aMep3aroluii
(apBarep B 3uMHHE Mecslpl. PocaroMm miuaHupyeT skciutyatpoBarh CeBEpHBI MOPCKOM IyTh
kpyriblid rog 1o 2030 roxa. IIpumepom coBpemeHHoro mopta sipisierca nopt Caberra B Smare.
[TopT OBUT TOCTPOEH CHENHAIBHO IS TIOCTABKU CXKIKEHHOTO ra3a 1o BceMy Mupy. Takoke B SImane
CTPOHTCSI IKEJIE3HOJIOPOXKHAs BETKA, COEAMHSIONmas TpaHCCHOMPCKYIO MarucTpalib C HOPTOM
Caberra. [IopThl OKUBYT, IOCKOJIBKY CTaHYT HOBBIMH TOYKAMH Ui HOBBIX BHJIOB TOBAPOB M HOBBIX

MapILpyTOB.

7 Cy3ukmii u [lanamckuii kKaHas

Cynlkuiit kaHan npoTsHkeHHOCThI0 193 kM coemuusier Kpacnoe n CpenmzemHoe mopst ¢ 1869
roza.t ExxeroaHo yepe3 Cyaukuil kaHan nepeBo3utcst 1 200 MUJUTMOHOB TOHH TOBApOB, a IPOXOJUT
20 000 cymoB.? Mopckue cyma HCHONB3YIOT 3TOT MapmpyT yxke 150 nmer. Uepes Hero
tpancnoptupyercss  10-12%  MupoBoro  Mopckoro rpy3oobopora.  bompmmHCTBO - CymoB
MIPEANOYUTAIOT FOXKHBIA MapIIpyT HECMOTPs Ha TO, YTO OH OoJiee JJITUTEIbHBIN, TIEPETTOIHEHHBIM,
HEOOXOIMMO TIIaTUTh COOPBI 3a TPOE3/] U €CTh OMACHOCTh MUPATOB IMpH TUIaBaHUH B MHAuCKOM
okeane. TpancrmoptupoBka uepe3 CydlKWN KaHaJ HAXOJUTCS B CTAOWIBHBIX KITMMATHUYECKHX
YCIIOBHSAX. JTO TPAIULIMOHHBIA U HAASKHBIM MapIIpyT, 32 HCKIIOUEHHWEM CITydaeB, Korja ObLIv
BOEHHbIE KOH(JIMKTHI WM aBapuu B kaHaie. [Ipu TpancnoptrpoBke ToBapoB 13 Bocrounoit Azuu B
EBpory 3TOT MapuipyT 3HauuTeNnbHO IJMHHEE, yeM uepe3 CeBepHbIi MOpckod mmyTh. Hemb3s
OKUJIaTh, YTO TIEPEBO3YUKH U3MEHSAT CBOH TPAHCIIOPTHBIE TPAIUITUH B KPATKOCPOUHOU TIEPCTIEKTUBE.
HenaBusst aBapusi Ha CysLKOM KaHajle MU €ro BBIXOJ M3 CTPOS HAa HECKOJIBKO JIHEW SIBISIOTCS
JIOKA3aTeJIb,cTBOM  HEOOXOJMMOCTH CO3JaHMs AJIbTEPHATUBHBIX IJIOOATBHBIX TPAaHCIOPTHBIX
MapIIpyToB ¥ JUBEpPCU(PHKAIMU TEepeBO30K TIpy30B. CeBepHBIA MOPCKOM MyTh SBISETCS
HOAXOAAIINM JOTIOTHEHUEM, KOTOPBI MOXKET pasrpy3uts Cyslkuil KaHaia B MEpUOJ Mpejiesia ero
Bo3MOkHOCTeH. OHako y CeBepHOro MOPCKOTO IyTH HET aMOUITNIA 3aMEHHUTh KaHaJ.

Hpyro#i KoHKypupyromuyi mMapmpyTt — [lanamckuii kaHaj, KOTOphIA B OymyIIeM MOXKET OBbITh
JIOTNIOJIHEH apKTHudeckoil Tpaccoil B Kanane uepes Ceepo-3ananHblii IpoxoA. ITO MOPCKOM IyTh
MEXKTy ATiIaHTHUeCKMM W TuxuM okeaHaMu BIOJb moOepexbs CeBepHoit Amepuku. CypoBbie
KJIMMAaTHUYECKHUE YCIIOBHSA TOKA MPEMSATCTBYIOT TPAHCIIOPTHOMY U XO3SMCTBEHHOMY HCIIOJIb30BAHUIO
CeBepo-3amaHoro npoxoja.

Haxe Poccusi ucnonb3oBana Cysukuid, a Takxke [laHamckuii kaHan Ui TPaHCHOPTUPOBKHU
TOBApOB, B OCHOBHOM PbIObI M PHIOHBIX IPOIYKTOB, ¢ [labHero BocToka B eBporielicKyro 4acTb. 1o
NPHBEJIO K YBEIMYEHUIO KOHEUHOM I1eHbl npoaykuuu. [locne otkpeitiss CMIT Poccust He Oyner

! Fisher W. B. — Smith Ch. G.: Suez Canal. Encyclopedia Britannica, 26 Mar. 2021, [On-line]:
https://www.britannica.com/topic/Suez-Canal.

2 McCarthy N.: The Evolution Of Traffic Transiting The Suez Canal. Statista. 25.3.2021. [On-line]:

https://www.statista.com/chart/24511/vessels-and-net-tonnage-transiting-the-suez-canal/.
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UCIIOJIb30BaTh JUIsl nepeBo3ku ToBapoB ¢ JlanmpHero Bocroka u Apkruku B Epony Cysuxuii n
[Tanamckmil KaHAMIBL.

8 Dxonomuka

C mmenenneM kimmata CeBepHblid JIeoBUTHIN OKeaH MpuoOpeTaeT Bce 0oee KOMMEPUECKHUiA
xapaktep. CeBepHBI MOPCKOM MyTh MMPOXOUT IO TEPPUTOPHH APKTHYECKON 30HbI. Camast OosbIas
YacTh TEPPUTOPUM APKTUKH, KOTOpas OOJbIE BCEro BHIMTPACT OT IJIOOATBHOTO IMOTETUICHUS,
npuHauIekuT Poccun. Poccust akTHBHO MCTIONB3YeT TEPPUTOPUIO APKTUKU B CBOMX SKOHOMHYECKHX
nensx. B Apkruxe npoussourcs 10% BBIT Poccniickoit deneparm.t

Poccust nmomuepkHyna 3KOHOMHUYECKOE 3HAYeHHE APKTUKH, NPUHSAB JiBa BAKHBIX JOKYMEHTA,
KACarOIMXCsl Pa3BUTHS apKTHYeCKHX peruoHoB. B 2012 romy Obun npumHsaT «3akoH CeBepHOM
MOpPCKOM ITyTH», KOTOpBI OIpeneiser HUCIOIb30BaHUE M TOCYJAPCTBEHHOE pEryJlMpOBaHUE
TOProBoro Moperuiapanus B akparopur CMIL.? B 2020 rozy Ipesunent [Tytun nomican ele oauH
BaOXHBINA JOKYMEHT — «OCHOBBI TOCYIapCTBEHHOM NOIUTUKKA Poccuiickoi denepany B ApKTHKE Ha
nepuos, 2020 roja M JaTbHEHIIYIO TIepCHeKTHBY».> B IOKyMEHTe MOJYepKUBAIOTCS IVIABHBIE
uHTepechl Poccun B permoHe, KOTOpbIE 3aKJIIOYAIOTCS B OOECIEUYEHMH CyBEpPEHHUTETa M
TEPPUTOPHATIBHON LEIOCTHOCTU. Takke roBopurcss O pa3BUTUM (CEBEpHOr0 MOPCKOrO ITyTH,
KOTOPBIH JIOJDKEH CTaTh KOHKYPEHTOCIIOCOOHBIM Ha MUPOBOM pPBIHKE. B 10KyMeHTe Takxke Jenaercs
YIIOp Ha 3aIlIUTY OKPYXAaoLeld Cpeibl, 3alUTy MCKOHHOM cpeibl OOMTaHWS U TPAJULHOHHOIO
00pa3a »KM3HU KOPEHHBIX HapooB. Ocoboe BHUMaHKE yIeIsIeTcsl YKpeIUIeH! o o3uuuii Poccun kak
Be/lylIEH IepkaBbl B APKTHKE.

B cootBerctBue ¢ Kousenmmeit OOH nmo Mopckomy mpaBy, 4yacte V, craten 55-60, Poccus
UCIIONIb3YET COOTBETCTBYIOLIME TEPPUTOPUM KAK HCKIIFOUMTEIBbHYI0 3KOHOMUYECKYIO 30HY.
HckimounTenbHas 3KOHOMUYECKas 30Ha HaXOAUTCS B MOpckol akBatopuu 200 MOPCKMX MUJIb, TO
ectb npumMepHo 370 kM. B 3tom paifone Poccust ocraBiser 3a coOoif MpaBO Ha IeOJIOTHUYECKYHO
pa3BeKy, JajbHelIee UCIONb30BaHUE U OXpaHy MPUPOAHBIX peECypcoB U T. . B coorBercTBUU C
Konsenuueir OOH, ncnosnb3oBaHue KacaeTcst BOJ HaJl MOPCKUM JTHOM, HEMOCPEACTBEHHO MOPCKOI'O
JTHA, a TaK)Ke POCTPAHCTBA [OJ] HUM.

K 2024 rony Poccuss HamepeHa MHBECTHpOBaTh B pa3BuTHe (CeBEpHOro MOPCKOro mytu 735
MUWUIHApaoB pyonei. U3 Hux 274 mwumapnaa pyoser OyayT mpenocTaBiieHbl U3 TOCOOKETA.
TonbKO CTPOUTENHCTBO HOBBIX U € OOJNBINIEH MOIIHOCTBIO JIEOKOJIOB OyneT (PMHAHCHPOBATHCS U3
rocOromkera. Co3ZjaHNe HOBBIX JIETOKOJIOB WIPAeT KIIIOYEBYIO POJb B OCBOSHUH IMPUPOTHBIX
pecypcoB ApkTHkU. bornbiiias yactb 3TuX cpeacTB B pazMepe 460 MuinmapioB pyosel mOCTymsT 13
YAaCTHBIX MCTOYHMKOB. MIHBeCTHpOBaTh OyIyT yacTHbIE KOMIIaHMHM, Takue kak Pocarom, HoBarik,
Pocreds u ap.”

K 2024 rony npaButenbcTBO Poccun mmanupyer notparuth 6osee 19,5 musmmuapioB pyoseit Ha
IpOrpaMMy COLMATIbHO-3KOHOMUYECKOTO pa3BUTHsL ApPKTUKM. Llenm MHMIMAaTtuBbl — YCKOPHUTH
Pa3sBUTHE TEPPUTOPHEL, BXOAANTNX B APKTHUECKYIO 30HY, H YBEIHUUTH MX BKJIAJ B SKOHOMHUKY.’

B ApkTuke HaXosTCs OrpOMHBIE 3arachl MOJIE3HBIX MCKOIMAEMbIX, KOTOPbIE ObUTM HEAOCTYITHBI
10 (PU3MUECKUM WIIM SKOHOMUYECKUM NpuunHaM. ChIpbeBO€ OOraTCTBO CIMILKOM COOJIA3HUTEIBHO.
ApKTHYECKUI PeruoH 6oraT MHOTMMU IOJI€3HBIMU HCKOITaeMbIMH, 0COOEHHO HE(THIO M IPHPOTHBIM
razoM. Mx nobbrua craHoBUTCS Bece Oojiee BBITOJHOM B CBS3M C U3MEHEHHEM Kiumara. B Apkruke

1 PUA nosoctu: Poccrar: suTenn ApKTHYECKOi 30HbI 00ecneunBaroT aecatyro yacts BBIT Poccuu, 21.05.2020.
[On-line]: https://ria.ru/20200521/1571761572.html.

2 Anmunuctpanus CeBepHoro Mopckoro myTu: 3akoH o CeBepHoM Mopckom myth. 28.07.2012 N 132-®3. [On-
line]: http://www.nsra.ru/ru/ofitsialnaya_informatsiya/zakon_o_smp.html.

% OcHoBBI rocynapcTBeHHON mHoauTHKM Poccuiickoil ®emepanun B ApkTuke Ha nepuon go 2020 roga u
nanpHeinyto eperiektuBy. [On-line]: http://static.government.ru/media/files/A4qP6brLNJ175140U0K46x

4SsKRHGTUO.pdf.

4 TACC: Unectunuu B CesmopryTs 10 2024 rosa coctassat 735 mupy pyoneit, 11.4.2019.

® MunucrepctBo P® 1o passuruto Jansnero Boctoka u Apkruku: YTBepkIeHa rocyJapCTBEHHas POrpaMma
COLIMATbHO-DKOHOMHYECKOTO pa3BUTUsl ApkTHueckoit 30Hbl PD, 3.4.2021. [On-line]: https://minvr.gov.ru/press-
center/news/31802/.
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pacronokeHo OKOoIo 22% MHUpOBBIX T'€OJOIMYECKM HEW3YYEHHBIX 3alacoB YIIIEBOAOPOIHOIO
tormsa, 13% nedtu, 30% npupoanoro raza u 20% rasokoHneHcara. Beero u3 3THX HCTOYHHKOB
84% 3amacoB pacrosoxkeHsl Ha menb(e CeBepHoro JlenoButoro okeana u 16% — Ha cyxomyTHOH
TEPPUTOPHH APKTHUYECKHX TOCYAapCTB.

B nacrosiee Bpems moutu 80% poCCUICKOro ra3a nocTymnaeT U3 3TOr0 peruoHa, YTo COCTABIISIET
okoJ1o Tpetu norpediierus B EBpone. «l'a3npom» miaHupyeT Ucnoib30BaTh HoBOe boBaHEHKOBCKOE
MECTOPOXKICHHE C TIPOEKTHON MOIIHOCTBHIO 200 MiIp Ky0. M. B rofl. MecTopoKIeHHe HaXOauTCs B
Smano-Henerkom aBroHoMHOM Okpyre.” B Apkrudeckoii 3oue Poccus no6bBaer 90% HuKens 1
kobansTa, 60% Memu, 95% mnmatmHel M Bech Gaput, u amatut.’ Jlo 20% SKCIOPTHPYEMBIX
POCCHIACKMX TOBapOB IPOM3BOANTCS B ApKTHKe.* DTH pe3ynpTarsl ObUTH 1OCTUTHYTHI Poccueit erme
JI0 mipefonaraeMoro pa3sutusi CeBepHOro MOpckoro mytu. CeBMOPITYTh JOKEH CTaTh KITFOUEBBIM
JUISL 9KCIIOpPTa YIJIEBOJOPOIHOrO TOIUIMBA B OYAyIleM, B YacTHOCTU JUIl TPAHCIIOPTUPOBKH
CKIDKEHHOTO Ta3a ¢ nmoproBoro TepmuHaia Caberra Ha nomyoctpoBe SImain. Poccust Bocnonb3yercs
NPEUMYIIECTBOM, KOTOPOE €XKEroHO MpeylaracT TasHHE JbJa, YTOObl COKPATUTh CBOM IMyTh Ha
eBPOMEHCKHI PHIHOK.”

OcBoenue ApKTUKH — BaXHBIN (heHOMEeH 11 pa3Butus Poccuu kak TakoBOW. APKTHKA SIBIISIETCS
yacteto Poccun. Ilome3nbpie wucKomaemple W Pa3BUTHE MPOMBIIUIEHHOCTH Poccuu cBsizaHbl ¢
APKTHUKOMH.

Jns Poccum 3amyck CeBepHOro MOpCKOro myTtd OyAeT O3HayaThb 3HAUMTENBHBIA POCT
crparermyeckoro noreHnuana. Pazsutrne CMII monoXuUTenbHO CKaXKETCS HA Pa3BUTUM CEBEPHBIX
TEPPUTOPUIA, TOPTOBIIM M TypH3Ma, a TaKKe OyIeT CrocOOCTBOBATh MOBBIIMICHUIO YPOBHS KU3HU
JKUTENEH APKTUKH.

9 O0beM nepeBo3kH TOBapoB CeBepHBIM MOPCKHM IIyTeM

B 2020 rony o6wem nepeBo3ok poctur 31 muumona TonH. Aamunauctpanyst CMIT Beinana 1 003
pasperenuii Ha riaBanue mo akBaropuu CMIL. Cyanam, miaBarommm mnoj (paaroM MHOCTPAHHBIX
rocyaapcTs, ObUT0 BeITaHO 153 paspemenmii.® O6weM Tpancmoprupyemoro ToBapa k 2024 romy
JOMKeH yBenuuuThesl Ha 80 MMUTHMOHOB ToHH.! CeBepHBI MOpPCKOH ITyTh CTaHET [IOOATLHOM
apTepueid, ¥ ero TOprowolil moreHIman oyaer pactu. [1o omenkam Kopelickoro MOpCKOro MHCTUTYTA,
K 2030 romy ueTBepTh BCEX TOBapOB Mexay EBporoit u Asueii Oyaer npoxoauTs yepe3 CeBepHbIit
JlemoBuTHI OKEaH.

10 Me:xayHapoaHoe COTPYIHH4eCTBO

Poccust  paccmarpuBaeT  ApKTMKY Kak — 00JacTh  NMEPCIEKTUBHOIO  MEXIyHApPOIHOTO
coTpyaHuuectBa. KpymHelimme asuarckue rocyaapcrBa yxe unsydaror CMII B kauectBe
IbTEPHAaTUBHOTO MapLIpyTa Uil TPAHCIIOPTUPOBKHM TOBAPOB IO CPAaBHEHWIO C IEPENOJHEHHBIM
Cysixum kaHaoM. OcoOyro 3auHTepecoBaHHOCTh B CEBEPHOM MOPCKOM ITyTH JAEMOHCTPUPYET
Kwuraii, KoTOpbIii OYeHb 3aMHTEpPECOBaH B MBEPCU(UKAIMM TPY30BBIX INepeBo30K B Epormy.
Oxonomuueckoe Oymymee Kurast cszano ¢ HobiM LllenkoBbIM ImyTeM, 4acTbI0 KOTOPOTO SIBJISETCS
u Jlenanoi 1llenkoBbIi IMyTh, 4TO TaKKe O3HA4YaeT APKTUYECKUM ITyTh. KuTail MOJKET cTaTth OJHUM

! Turunen E.: Resources in the Arctic 2019. Nordregio. [On-line]: https://nordregio.org/maps/resources-in-the-
arctic-2019/.

2 TACC: ,,l'asnpom* HamepeH BoiBecTn boBanenkoso B 2021 rofy Ha NpoeKTHbIH ypoBeHb 100bum, 18.01.2021.
[On-line]: https://tass.ru/ekonomika/10490287.

% Hegrerasosas BepTukaib. ApKTHKa: KaK pasbyauTh «crsimuii» pernon. [On-line]:

http://www.ngv.ru/magazines/article/arktika-kak-razbudit-spyashchiy-region/.

4 Kommepcant: MUJI Poccun 0OBACHWI NMPUYHMHBI BOCCTAHOBIIEHUS BOEHHOH MH(PACTPYKTYyphl B ADKTHKE,
01.06.2021. [On-line]: https://www.kommersant.ru/doc/4837700.

5 Hedrs Kanuran: Tankeps! negoBoro kinacca 6yayt Bosuts CIII mo CMII u3 CaGeTThl 6€3 CONpPOBOKIEHHUS,
16.02.2021. [On-line]: https://oilcapital.ru/news/transport/16-02-2021/tankery-ledovogo-klassa-budut-vozit-spg-
po-smp-iz-sabetty-bez-soprovozhdeniya.

& Port News: O6bem nepeo3ok o Cesepromy Mopckomy myTn B 2020 roay coctasun 31 mun Tonn, 11.12.2020.

" Amsta Codr: O6bem miepeBosok o CMIT miarmpyercs nosecty 0 80 M ToHH K 2024 romy, 01.04.2021. [On-line]:
https://www.alta.ru/logistics_news/80410/.
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U3 OCHOBHBIX JpaiBEpOB JOCTaBKU TOBapoB depe3 CeBepHbIi MOpPCKOM myTh. OXxugaercs, 4To B
OyaymeM 53TOT TPaHCIOPTHBIM MapmpyT OyaeT Bce OOJbIe HCHOIb30BaThCs WHOCTPAHHBIMHU
KOMITaHUAMHU. MHOTHE KIMEHTHI B MEXIyHAPOIHOM TOpProBie TPeOYIOT, YTOOBI IMOCTABIIMKH
BBIIIOJIHSUIM TIOCTaBKY «TOYHO M BOBpeMs». OIHAKO, KaK Mbl YIIOMMHAIIM B NPEABIIYILEM Pa3Icie,
9TO SIBJISETCS OJHUM U3 prCKOB CEBEPHOTO MOPCKOTO IyTH. JTO TPEOOBAHUE HE BCET/Ia MOXKET OBITh
BBIIIOJIHEHO W3-32 KIMMATMYECKUX YCIOBUMHA. TeM He MeHee, €Clli ydeCTb CPOKU [JOCTAaBKH C
Olpe/ieTICHHbIMHI  3arilacaMi, IyTh Oyner kopode, deM uyepe3 Cysuxuii kanan. s mocraBku
OIIpEJIeICHHBIX BHJIOB TOBapOB TpeOoBaHHe just iN time MoeT He MMETh PELIAIOIIero 3HAYCHUS.
Kuraii TepnmuMO OTHOCHUTCS K HETOYHBIM IIOCTAaBKaM, IIPUHUMACT 3aICPKKU. XOTA HYKHO
YUUTBIBATh, UTO 3aJIEPXKKU JOCTABKU OOOPAuYMBAIOTCS VIS KIMEHTOB IOBBIIIEHHBIMHM PAcXOJaMU.
CoBeplIeHHO MHOW MEHTAIUTET Y AINOHIIEB, KOTOPBIE HE JOIYCKAIOT JPYTUX IOCTaBOK, KPOME Kak
just in time. TToaToMy SIOHIIBI YTBepKAArOT, uT0 CeBEpHBI MOPCKOIT ITyTh HUKOI/A HE MOYKET OBITh
NpHOBUTHHBIA U3-32 PUCKOB. KuTail ¢ ONTHMU3MOM CMOTPUT Ha JONTOCPOYHBIA MOTEHIHAT
CeBepHOro MOpcKoro mytu. EBponelickie CynoBiIaesbLbl TAKKE OYEHb 3aMHTEPECOBAHBI B IIPOEKTE
CeBepHOro MOPCKOr'o ITyTH.

MHorue mpoeKThI 1o CTpoUTenbCTBY CeBEpHOr0 MOPCKOro IMyTH ObLIM 3aMOPOXKEHBI 3aIlaiHbIMU
CTpaHaMu M3-3a caHKLui npotuB Poccun. Takum oOpazom, Poccust uitieT HOBBIX NapTHEPOB B A3uH,
ocobenHo B Kurtae u Muaun. OCHOBHBIM HampaBlIeHUEM CTaHET pAa3BUTHE MEXIYHApOIHBIX
MHOTOIIEJIEBBIX MEPEBO30K 10 MapiipyTy Azusi — EBpomna — Asus. DkoHomuueckoe pazputue Kuras
OyIeT Mo-MpeXHEMY 3aBUCETh OT UMIIOPTA MOJIE3HBIX MCKOIIAEMbIX, KOTOPbIE OH MOXET 00eCeunTh
3a cuer nocraBok M3 Poccun no CeBepHOMY MOPCKOMY IyTH. APKTUUECKHE MECTOPOKICHUS
OPEICTaBIAIOT HMHTEpEC s KuTaiicko skoHomukd. Mapk Jlantens (Marc Lanteigne) wus
HOpBeXCcKoro Tpomca yoexeH, uro Poccust m Kutaii OymyT peaan3oBbIBaTH MPOSKT BMECTE, JTAKE
ecinu (uHaHCOBas oTAada Oyzer AuTenbHOW. Peus uaer Gomblie O CTpaTerMyecKUX HHTepecax,
Hexemu o OusHec.! B Oymymem CeBepHbIi MOPCKOH IyTh CTAaHET BaKHBIM TPAHCIOPTHBIM
MapupyToMm, 1 Poccusi ocTpouT Ha CBOE TeppUTOPHH JIOTHCTUYECKUE IIEHTphL. Kuraii Taroke Oyner
MHBECTHPOBATh B HHX, YBEJIMYMBas COOCTBEHHYIO ChIpbeBYIO Oe3onacHocTb. Aqmupan CIIA ITon
3ykyadr (Paul Zukunft) cumraer, uro CeBepHBII MOPCKOH IyTh IODKEH HMETh CTaTycC
MEXIYHApOJHOIO  TPAHCIIOPTHOIO KOpUAOpa, WJIM 5K€ TPaH3UTHOIO Maplipyra IpsiMo
MPOIOPLMOHATIBHO TAsTHUIO JIEAHUKOB, K KOTOPOMY OyIyT UMETh aMEPHKAHCKHE Cy/Aa CBOOOIHBII
noctyn.?

11 3akr0uenne

HoBble ximmarnueckue ycioBHsl Ha IUIaHETE, MOTEIUICHUE U TasHUE JIEHUKOB OY€Hb OBICTPO
MEHSIOT NPUPOJHBIE YCIOBHSI BO MHOTMX CTpaHax. B CBf3M C M3MEHEHMEM NPHUPOAHBIX YCIOBUI
MEHSIOTCS TAKKe U SKOHOMHUYECKUE yCiIoBHA. HarisiHeIM puMepoM CBsI3M U3MEHEHUsI KuMmara ¢
DKOHOMMYECKUMH HW3MEHEHUSIMU SIBJIIIOTCS  YCIIOBHUSL B CEBEPHBIX pErMOHAX IUIAHETHI, T7€
MPOUCXOIUT ObICTpOE TasHUE JIETHUKOB. B maHHOM cratbe Mbl paccMmoTpenu CeBepHbIM MOPCKOM
OyTh W YCIOBUS €ro pasBuTusi B OyaymieM. B cuimy cBoero reorpaguieckoro MOJIOXKEHHS
NPUAPKTUYECKHE TOCYAapcTBa MOTYT MCHOJIB30BaTh ATOT (PAKT B KaYECTBE CBOETO CPAaBHUTEIBHOIO
npeuMyniecTa. Takol HOBOW BO3MOXKHOCTBIO SIBJISIETCSI CTPOUTENBCTBO CEBEPHOTO MOPCKOTO ITyTH
Ha ceBepe Poccun n CeBepo-3anmaHOro mpoxoja MOPCKOrO MyTH, PACIOIOKEHHOTO HA aKBaTOPHU
Kanagpl. CTpOMTENBCTBO HOBBIX TPAHCIIOPTHBIX MApIIPYTOB II03BOJIAET HCIONB30BAaTh pPaHEE
HEJIOCTYITHbIE MECTOPOXK/IECHHS IMOJIE3HBIX MCKOMAEMBbIX, a TaK)Ke MPUPOIHBIE PECYPCHI, TAKHE KaK
JIpeBECHHA, PHIOOJIOBCTBO U T. JI. HOBBIE TpaHCTIOPTHBIE MapIIPyThl UCHOIB3YIOTCS I PA3BUTHS
BHYTPEHHEW SKOHOMHKH, HO TaKK€ PaCIIMPSIOT BO3MOXKHOCTH HAIMOHAIBHOM SKOHOMUKU B
MEKIyHapOJHOM TOprosie U 3kcrnopre. IIockopKy MeXayHapoIHas TOProBiIl U MEXIYHAPOIHOE

! Lanteigne M.: Northern Crossroads Sino-Russian Cooperation in the Arctic, The National Bureau of Asian
Research, 27.03.2018. [On-line]: https://www.nbr.org/publication/northern-crossroads-sino-russian-cooperation-
in-the-arctic/.

2 the Arctic: Northern Sea Route should be international, US admiral says, 12.04.2018. [On-line]:
https://arctic.ru/international/20180412/736108.html.
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pazieneHne TpyJda CTAHOBSTCSI BCE AKTHBHEE, HOBBIE TPAHCIIOPTHBIE MApLIPYTHI, B YaCTHOCTH
CeBepHbIii MOpCKOW IyTh, B Oyaymem OyAyT HCHOIB30BAThCS JIPYTMMH — CTpaHaMH,
HENOCPECTBEHHO CTpaHaMu A3HUH, A7 IEPEBO3KU TOBApPOB.

Hecomuenno, y CeBepHOro MOpCKOro IyTH €CTh CBOM JIOCTOMHCTBa M Hepocratku. K ero
HPEUMYILECTBAM MOYKHO OTHECTH Oojiee KOPOTKMI MapuIpyT IO CPaBHEHUIO C HCIIOIb30BAaHUEM
Cynukoro kanana. Ho oH Taxoke BKIIFOUaeT B ce0si MHOXKECTBO yrpo3 U puckoB. [Ipexre Bcero, 3o
yrpo3a ObICTPO MEHSIOIIMXCS M HENpeJCKa3yeMbIX MOTOJHbIX YCIOBUM. B CBS3M ¢ 3TMM MOXHO
OXKMJIaTh HEPAaBHOMEPHYIO CKOPOCTh IEPEBO3KU U BOBMOXKHBIX 3a/ieprKek JocTaBKU. ClienoBaTenbHo,
CeBepHblil MOpckOW IyThb He OyleT MOIXOJSIMM JONOJIHEHHUEM ISl BCEX YYaCTHHKOB
MEXTyHapOJHOM TOProBIIM U HE JUIS BCEX BUJIOB IPOAABAEMbIX TOBAPOB.
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COCTOSAHUE U INIEPCIIEKTUBbI ABTOMOBHWJIECTPOEHHUSA B YKPAUHE
THE STATE AND PROSPECTS OF THE AUTOMOTIVE INDUSTRY IN UKRAINE
STAREA SI PERSPECTIVELE INDUSTRIEI AUTO DIN UCRAINA

POCKLAN Marek*, POCKLAN Marek, IIOLIKJIAH Mapexk

ABSTRACT:
THE STATE AND PROSPECTS OF THE AUTOMOTIVE INDUSTRY IN UKRAINE

The automotive industry plays undoubtedly an important role in the world economy. The Ukrainian
automotive industry has continued the engineering tradition and has been able to transform itself in the
conditions of the modern competitive environment. However, all the automotive units produced in
Ukraine end up directly on the Ukrainian market, and therefore a large share of these goods is
necessary to import in order to fully meet the internal market requirements.

An important factor for the understanding of the functioning of the automotive market in Ukraine, in
addition to the introduction of basic plants for the production of the cars, is also the understanding of
the automotive clusters as well as the identification of an ingenious system of the industrial suppliers.
The analysis of the foreign trade of the car manufacturers, thanks to which we can take a deeper look
into the issue and analyze the internal models of the national economy, is essential too. Ukraine, due to
its geographical proximity to the EU as well as its government's political direction and general attitude,
offers the great opportunities for the European companies including those from Slovakia.

Keywords: cars, industry, Ukraine, state, trade.
JEL: F18, F61, F63, M10

PE3IOME:
COCTOAHUE U NEPCIIEKTUBBI ABTOMOBHUJIECTPOEHUSA B YKPAUHE

A6mMoMOOUNLHASL NPOMBIULEHHOCTb U A8MOMOOUNECPOECHUE USPAem GAJICHYI0 DOlb 6 MUpPOGOl
9KOHOMUKe. YKpauHCKas asmonpomMbiuLIeHHOCb NPOOOJNCUNA UHICEHEPHble MPAaouyuu U cmozid
MPAHCHOPMUPOBABCA 8  VCAOBUAX COBPEMEHHOU KOHKYDEHMHOU cpedvl. Bce asmomobunvhuie
azpezamol, NpoU38OOUMblE 8 YKpaune, NOnadarom HenocpeoCcmeenHo Had YKPAUHCKUL PLIHOK, U HOIMOMY
0J151 NOIHO20 YO061eMBOPEHUS OOMAUIHE20 CHPOCA He0OX0OUMO UMNOPMUPOBAMb SHAUUMENLHYIO 000
SMUX MOBAPO8 U3 3aPYOEIHCHA.

Baosicnoim  gpaxkmopom 0nst nowumanus QyHKYuOHUpPOBaHUusi A8MOMOOUTLHO2O DbIHKA 6 YKpauhe
AGNAEMCA, NOMUMO CHUCKA 0A306bIX 3060008 NO NPOU3EOOCEY ABMOMOOUNEl, MaKice nepeueHd
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ABMOMOOUNILHBIX KAACMEPOS UM ONpedeNeHUue OCTMPOYMHOU CUCTHEMbI NPOMBIUIEHHBIX NOCMABUUKOS.
He menee sadgxcen amanus eHewinelli mopeoéiu agmomMoounamu, 01a200apsi KOMOPOMY Mbl MOMCEM
2nyboice U3yyums npoodreMy U NPOAHATUSUPOBAMb GHYMPEHHUe MOOenU HAYUOHATLHOU IKOHOMUKU 6
amom ceemenme. Ykpauna, 6aazo0aps He moavko ceoeli ceoepaghuueckoti bauzocmu k EC, no menepy, 6
OCHOBHOM, U NOIUMUYECKOMY HANPABIEHUI0 NPABUMENbCNBEHHBIX Op2aH08, npediazaem OONbuLUe
B03MONCHOCTNU OIS €8PONEUCKUX U MUPOBLIX KOMAAHUU BKIIOYAS CIOBAYKUX.

KiroueBble ciioBa: a6m0M06uﬂu, npomMvlULiieHHOCNb, YKpduH[l, 2ocy()apcm60, mopeoeJi.

JEL: F18, F61, F63, M10
VIIK: 327.1

REZUMAT:
STAREA S1 PERSPECTIVELE INDUSTRIEI AUTO DIN UCRAINA

Industria auto joacd, fara indoiald, un rol important in economia mondiald. Industria auto
ucraineand a continuat traditia inginereasca si a reusit sa se transforme in conditiile mediului
concurential modern. Cu toate acestea, toate unitdatile auto produse in Ucraina ajung direct pe piata
ucraineand si, prin urmare, o mare parte din aceste bunuri este necesard pentru a importa pentru a
satisface pe deplin cerintele pietei interne.

Un factor important pentru infelegerea functiondrii pietei auto din Ucraina, pe langd introducerea
instalatiilor de baza pentru productia de masini, este si intelegerea clusterelor auto, precum si
identificarea unui sistem ingenios al furnizorilor industriali. Analiza comertului exterior al
producatorilor de automobile, datorita careia putem examina mai profund problema si Analiza
modelelor interne ale economiei nationale, este esentiala. Ucraina, datoritd proximitdatii sale geografice
fata de UE, precum si a directiei Politice si atitudinii generale a guvernului sdu, ofera marile
oportunitdti pentru companiile europene, inclusiv pentru cele din Slovacia.

Cuvinte cheie: automobile, industrie, Ucraina, stat, comert.

JEL: F18, F61, F63, M10
CzuU: 327.1

Berynuienne

ABTOMOOMJIbHAS MPOMBIIIEHHOCTD SIBJISIETCS KPYIHBIM INI0O0AJbHBIM UTPOKOM HE TOJBKO
st CroBarkoit PecriyOnuku, HO U A coceHe YKpauHbl. BONBIIMHCTBO aBTOMOOUIIBLHBIX
LIEHTPOB PACIIOJIOKEHO Ha 3amaje cTpassl. [IpenmymniecTsa, KOTopble YKpanHa MpeaoCTaABISIET
NPOU3BOIUTENSAM aBTOMOOWJIEH, AaBTOKOMIIOHEHTOB M 3amyacTedf, O4YeHb IIOXOXKM Ha Te
IpeUMyIIecTBa, KOTOpble Mbl HabOmogaemM B CrnoBakuu. K HHMM OTHOCATCS Haluyue
KBAJM(HUIHUPOBAHHBIX PabOUYMX, KOHKYPEHTOCIOCOOHas 3apaboTHas IaTta, OJHM30CTh K
OCHOBHBIM aBTOMOOWJIBHBIM KJlacTepam LlenTpanpHoit 1 Boctounoit EBpomnbl U, B HEKOTOpOM
CMBICIIE, MH)KEHEPHBIE Tpaauluu. FIMEHHO 3TH MHXEHEPHBIE TPAAULIMH, KOTOPBIE 1€HCTBOBAIN
B UexocnoBakuu, a Takke Ha YkpauHe Bo Bpems cymiectBoBanuss CCCP, Obun mpOAOIKEHbI
MHOTMMHU KOMIIAQHUSIMH, YbM MHBECTULIMY IIPUIIUIM UMEHHO B YKpauHy.

VYkpauHa mpeasiaraeéT  HOBBbIE€  MHBECTHIIMOHHBIE  BO3MOXXHOCTH,  CBSI3aHHBIE  C
AIIEKTPOMOOWIIIMU U akKymylisiTopamu. [Ipu 3TOM Hajgo ydecTb, YTO YKpauHa MMEET camble
Oonblue 3amackl JUTHS B EBpore. DTo cpaBHHUTENbHOE MPEUMMYILECTBO IMPEINOIaraeT, 4To
CTpaHa CTaHeT Bce 0oJiee BaKHBIM UTPOKOM B 00JIACTH MPOU3BOJICTBA 3€JIEHBIX aBTOMOOMIIEH B
CBSI3M C HOBBIMU TEXHOJIOTMSIMH, HAIIPABJIIEHHBIMU HA COKpPALEHHE YIIEPOAHOIO CIIEa.

COCTOSIHUE ABTOMOBWJIbHOM MPOMBIIIJIEHHOCTHU YKPAUHBI

H3BecTHBIC KOMIIAHUU

HagepHoe, camblil TTIaBHBI U CaMblif BayKHBINA 3aBOJ - 3TO 3alOpPOKCKUN aBTOMOOMIIbHBIN
3aBoJ] ¢ a00peBuarypoil «3A3», pacnoyioXKEHHbII B LIEHTPAIbHON YKpauHe, TPUHAIeKAIINHA
KoHIEPHY «YKpABTO». OtoT 3aBox urpasn BaxHyro poib yxke Bo BpemeHa CCCP, tak kak
MIPOM3BOIMII BBIIAIOIIMECS MOJENN «3aroposKel), CTaBIlINe U3BECTHBIMU Ha BCEH TEPPUTOPUHU
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opiBiero Bocrtounoro 6moka, ocobenno B CCCP. B 1990-x crama M3BECTHOM MOAEID
«TaBpusin, KOTOpas IO CBOMM XapaKTEpPUCTUKAM HAMOMMHAJA YEXOCJOBALKYI0 MAIUHY
«llxona ®aoput». Bo Bropoil mnonoBune 1990-x 3aBox moxaBeprcs MacITaOHOM
npuBaTH3amuu. B HacToslee BpeMs 3TO eIMHCTBEHHOE MPEANpUATHE B YKpauWHE, KOTOPOE
UMEeT MOJIHBIA UK MPOU3BOJCTBA JIETKOBBIX aBTOMOOWJIEH M KOTOPOE TAaKXKe BKIIIOYAET
IIPeCCOBaHUE, CBAPKY, MOKPACKY, 00pabOTKy Ky30BHOTO 00OpYyIOBaHUSI U COOCTBEHHO COOpKY
aBToMoOuei.? B 1998 roxy mocie 0CTAHOBKM IIPOM3BOJICTBA C KOHBEHEpa aBT03aBO/IA BBIIIIH
nepsble aBToMoOmIu «Daewoo-Lanosy, «Nubira», «Leganza» 1 MOJepHU3UPOBAHHAS MOJIENb
«3A3-Tappus».® DTu aBTOMOGMIM CHI'PaId BaXKHYIO POJIb B yIOBJIETBOPEHHM BHYTPEHHETO
crpoca ¥ ObUIM JOCTYIHBI JJISl HIMPOKOTO YKPAMHCKOTO OOIIECTBa, MOCKOJIbKY HECHOKOWHBIN
nepuosl 1990-x ronoB TpaaWIIMOHHBIE HOBBIE 3alaHble MOAETH OBLIM MOYTH HEJOCTYITHBI BO
MHOTruX crpaHax Bocrounoro 6moka. Taxke cienyeT UMeTh B BUAY, YTO MHOTHE CTPaHbl BBEIU
UMIIOPTHBIC MONUIMHBI HA BBO3 aBTOMOOMJIEH, 4TOOBI MOMOJHUTH TOCYIapCTBEHHYIO Ka3HY U
TEM CaMbIM CTUMYJIMPOBAaTh 3KOHOMHUYECKHi pocT. [lozxke «3A3» mpormien MacmTaOHYHO
MOJIEPHU3ALMIO, YTOOBI MIOJHOCTHIO COOTBETCTBOBATH MEXAYHApOIAHBIM CTaHAApTaM KauecTBa
I'pynmbl «Renault».* B HacTosimee BpeMs NpOU3BOAUT IIKOJIbHBIE ABTOOYCHl U KOMMEPUECKHE
mapkbl kKak «KIA Rio Sedan» m «Kia Rio X», «Renault Arkana», «Lada Granta» u «Lada
Vesta», yauBepcan «Lada Largus», xatubek kpoccoBep «Lada XRay» u yHuBepcan «Lada
Vesta SW Cross».®

[TomMuMO BBINIEYIOMSHYTOTO 3aBofa «3A3», pacmojOKEHHOTO B ILEHTPAIbHOM YacTH
CTpaHbl, aBTOMOOMIIbHBIC KJIACTEPHI CO3/IaHbI M Ha 3amaje YKpauHbl. BaxkHbiM (pakTopom crana
reorpapuueckas Omuzoctb k cTpanam EC (ITompma, CrnoBakusi, Benrpus u Pymbinug).
Hanpumep, 3aBox «Eurocar» BeImyckaer Takme Mojenu, kak «Skoda Fabia», «Karogy,
«Kodiag» u dmarmanckuii mudpT63K «Superb».® ITor 3aBox pacmonoxen B cene CoTOMOHOBO
Ykropojackoro paiioHa, Henajieko oT rpanull ¢ Benrpueit u Cnosankoir PecrnyOmukoil.
BoirogHoe crparernueckoe MojaoXeHUe KOMIaHUM MPeJoNpeaesseT ObICTpbIe JOrMCTUYECKUE
oTiepaluy 1 ONepaTUBHbIC TPAHCTPAHUYHBIE TEPEBO3KHU.

BaxxHO He TOJIBKO TPOU3BOJICTBO JIETKOBBIX aBTOMOOMIIEH, HO U aBTOOYCOB, TPOJIIIEHOYCOB U
Jpyrux BHUJOB OOIIECTBEHHOTO TpaHcmopta. B VYkpaumne um B crpanax ObiBmiero CCCP
CYILIECTBYET BHUJ TOPOJCKOIO TPAHCIOpPTAa IOJ] Ha3BaHUEM «MapLIpyTKa», T. €. HeOoiblIue
aBTOOYCHI ¢ HPUMOIHATON MIaT(HOPMO, B KOTOPHIX HAXOAATCA OKOIO 15 mocagouHbIX Mecr.’
CaMoll M3BECTHOH NPOM3BOJACTBEHHON KOMITaHMEH OOILECTBEHHOIO TPAaHCIOPTAa CUUTAETCA
xonauHr «Etalon Group» ¢ poccHiickMM KamuTanoM, pacrmoiokeHHbld Ha Kwumpe. Ora
KOMIIaHUSl BJaJeeT 3aBOJOM II0 MPOM3BOACTBY OOIIECTBEHHOI'O TpaHCIOpPTa B TOpoOjax
Yepuuros u bopucnons. BaXHbIM NPOU3BOJICTBEHHBIM MPEANPUATHEM TaKKE SBISAETCS
koprnopauust «bornan», y KOTOpol 2 OCHOBHBIX NPOM3BOJICTBEHHBIX 3aBoja B Jlylke u
Yepkaccax. B OCHOBHOH NpOM3BOJACTBEHHOW MporpaMMe MpeodsajgaroT  aBTOOYCHI,
TPOJUIEHOYChl, HO 3a CUeT JMBEPCU(UKALNU MPOU3BOACTBA KOMIIAHUS TaKXe IOCTaBJISIET Ha
PBIHOK TPY30BbIE ABTOMOOMIIM, MAPUIPYTKM M CTENTeXHHKY.® CaMbIM MaleHBKHM 3aBOJOM
TOro THUMa siBisercs 3aBoj B ropoae YacuB Ap B JloHemkoil oOmacTu Ha TeppUTOpUH,

1 Zakon.Rada. IIpo samesepdoicenns nepenixy nionpuemcme, sixi npusamusyiomscs 3a inousioyansrumu naanamu (2021).
[ommaiin]. https://zakon.rada.gov.ua/laws/show/684-96-%D0%BF#Text (Jlata mocemienmst: 01.06.2021).

2 ZAZ (2021). [onnaiin]. http://www.zaz.ua/about/contact.html (Jara nocemenus: 05.06.2021).

3 UKRAVTO: History (2021). [onnaiin]. <https://ukravto.ua/ru/history> ([ara nocemenus: 05.06.2021).

4 ZAZ: 343 nepedan wecmyro napmuio WKOMbHbX aemobycoé 3anoposcckum obmmHam (2021). [ommaitd].
http://www.zaz.ua/news/zaz-peredal-shectuju-partiju-shkolnykh-avtobucov-zaporozhckim-obshchinam.html ([ata
nocermenst: 05.06.2021).

> AUTOPORTA.UA: Ob6sopwi (2021). [omnaiin]. https://autoportal.ua/articles/obzory/37036.html ({ata moceruenmst:
05.06.2021).

® Ibid.

7 CobCcTBEHHOE HAOMIOIEHHE

8 BOGDAN.UA (2021). [ornaiin]. https://bogdan.ua/en/ (Jlara noceruerns: 05.06.2021).
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KOHTPOJNHUpPyeMoii BracTaMi Ykpansbl.' TToCKOIBKY TOT 3aBOJ PACIONOKEH PAIOM C 30HOM
0O€BBIX JCWCTBUI, OCTAECTCS TOJIBKO HANIEATHCS Ha TO, YTOOBI OH HE CTaJl MECTOM HIMPOKOTO
BOOPYKEHHOTO KOH(JIMKTa. BAM30CTh MWHUM CONTPUKOCHOBEHHUS ¢ GpOoHTOM (0K0JI0 20 KM OT
3aB0J1a), BEPOSITHO, TAKXKE SIBJISIETCS IPUUYUHOM TOTO, UTO 3TOT 3aBOJ IPOU3BOJIUT U IIOCTABIISAET
Ha PBIHOK Tak Majo aBTOMOOWiIeH. B CBs3M ¢ BOOpPYXEHHBIM KOH(MIMKTOM U OOEBBIMU
COOBITUSIMH OBUIM TIPEpBaHBl JICJIOBbIE OTHOIICHUS W MHOTHE LENOYKH IOCTAaBOK U
MIOCTaBUIUKOB.

3aBox «ABTOKpA3», T. e. Kpemeuyrckuii aBTOMOOWIJIBHBIA 3aBOJA, OTHOCHUTCA K
KPYIMHEUIINM MPEANPUATUSIM MO MPOU3BOJACTBY IPY30BbIX aBTOMOOMIIEH B Ykpaune. [Tomumo
IIPOU3BOJCTBA, IOCTaBOK M paCHpOCTPAaHEHHUs 3alacHbIX YacTed, KOMIIAHMS TakKkKe
CIIELIMATM3UPYETCA Ha IPOU3BOJICTBE YHUBEPCAIIBHOM, CTPOUTEIIBHON U CENBCKOX035IMCTBEHHOMN
TEXHUKH, CaMOCBAJIOB, OOpPTOBBIX TPAHCHOPTHBIX CPEICTB, TATaueld C MOJyNpHULIECTIaMH,
KOMMYHAIILHOIH TEXHUKH, JIECOBO30B U IIPHIIENOB.

«ABTOKpA3» Takke UrpaeT BaXKHYIO POJib B 00J1aCTH pa3paOOTKU aBTOMOOUJIEH BOCHHOTO,
TYMaHUTapHOTO M CHEUHUATbHOrO Ha3zHaueHWs. OH MPOU3BOJUT Pa3IMYHbIC TUIBI BOCHHBIX
BHEJIOPO’KHUKOB, OpPOHHUPOBAHHBIE AaBTOMOOWIH, OOPTOBBIE T'PY30BUKH, ABTOLIUCTEPHBI IS
NIEPEBO3KM BOJIbI M TOIJIMBA WJIM TeXHUYeckue aBToMoOunu. Kommanus Takxke mnojmucana
TPEXJIETHUI KOHTPAKT Ha IOCTaBKy OobIIerpy3Hbix aBroMoOuieil «KpA3» u 3amacHbIx
yacTel NpeqHa3HadeHbIX g OoeBbIX onmnepauuid c¢ mnpasurenscTtBoMm CIIA. Komnanus
«[IpakTuka», KOTOpas MPOU3BOJUT MEHBIIYIO OPOHETEXHHUKY, TAK)KE OKa3bIBACT JCSITEIbHOCTD
B Ykpamne.® B mactosmiee Bpems, momumo moctaBok B CIIIA, 3HaumTenpHas 4acTh JTOM
BOGHHOM TEXHUKHM 3aKylaeTcsi MPaBUTEIbCTBOM YKpawHbl, y KOTOPOro JO CHUX IOp
npojokarommiics koHGmukr ¢ Poccuiickoit @enepanmeir m3-3a Kpeima u JloHenkod u
Jlyranckoii obnacTei.

OcHoOBHBIE OCTABIIMKH 1JIs aBTOMOOMJIBHOIO CeKTOpa

B Ykpaune nocne HecriokoiiHoro nepuojaa 1990-x rogoB aBTOMOOUIIbHAS TPOMBIIIIIICHHOCTh
Hayaja pa3BUBAaTbCsl KpyHmHOMacuiTaOHEe TOJIbKO B HOBOM ThicsiueneTuu. Ilpsimble
WHOCTPAHHBIE WHBECTULMU O3HAYaJlM HE TOJIBKO IMPUXOJ W BHEAPEHUE HHBECTULUN
MHOCTPaHHBIX aBTOMOOMJIbHBIX KOHIIEPHOB, HO TaKXKe CO3/JaHUE IIPOAYMAaHHOU CETU U CUCTEMBbI
MOCTaBIIMKOB aBTOMOOWJIBHBIX KOMIIOHEHTOB, MOJOOHBIX TEM, KOTOpBIE CYIIECTBYIOT B
CnoBankoit Pecryonuke n apyrux crtpanax EC. ITlocremnenno Obuta co3maHa OCTpOyMHas
CTPYKTypa OTEYECTBEHHBIX M 3apyOeKHBIX KOMIIaHHM, MPOU3BOJCTBO KOTOPBIX MPUBSI3AHO K
aBTOMOOMIIBHOMY cerMeHTy. HenmoctatkoMm u puckom, kak u B ClOBakuM, Tak U B YKpauHe,
ABIIIETCS Upe3MEepHasi OpUEHTAIUsl HEKOTOphIX oOjacteld YkpauHbl (Hampumep, JIbBOBCKOM
o0nacTv) €AMHCTBEHHbII — B HalleM ciay4yae aBTOMOOWMJIBHBIM cektop. B cimyuae
OTPHIIATENIbHBIX PBIHOYHBIX IIOKOB, OCOOEHHO CO CTOPOHBI CIIPOCA, HO B HACTOSIEE BpeMs
TaKK€ M CO CTOPOHBI NPEJIOKEHHs, BO3HUKAET HEOIpeAeJeHHas W Hempeackazyemas
cutyanus. Tekymas mnaHaeMus HaM TOKa3zaja, 4YTO MOTPSACEHUS U 3aKoJIeOaHus MOTYT
BO3HUKATh U CO CTOPOHBI NMPEAJIOKEHUS, HAIPUMEP B CiIydae MPUOCTAHOBKH IIPOU3BOJICTBA U3-
3a JIOTUCTUYECKUX OTPaHWYCHHI HEKOTOPHIX MHTErPajibHBIX KOMIOHEHTOB (MHKPOCXEM, IIaT
VIIPaBJICHUS ) HJIA arperaToB.

1 UKRAVTOPROM.UA — Acconmaiiyst aBsToMOOHITBHOM TIPOMBIILTEHHOCTH Y KpanHs! (Jlata nocemenns: 05.06.2021).

2 AVIOKIAZ: Tpasicoanckuii cexkmop (2021). [onnaiin]. http://autokraz.com.ua/index.php/ru/fabrication/automobile/civil
([ara mocemenust: 05.06.2021).

3 UKRAVTOPROM.UA: «46moKpA3» 6yoem evinomsimo nocmaexu ona apmuu CIIA (2021). [omnaiin].
https://ukrautoprom.com.ua/ru/avtokraz-budet-vypolnyat-postavki-dlya-armii-ssha (Jlara moceruenus: 05.06.2021).
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Tadauma Ne 1 CnHMCOK HMHOCTPAaHHBIX NMOCTABIIMKOB ABTOMOOMJIBHBIX 3amy4acrei,
koTopblie BHeapuu [IUU B Ykpauny

HuBecTuUA Crpana Oo0aacTb HNuBecTunus Crtpana OobaacTns
NMPOHCXOKIEH MPOHCXOKIEHUS
ust
BOSCH I'epmanus JIbBOBCKas GROCLIN ITonpma 3akapnarckas
GROUP

CVG CIIOA JIpBOBCKas PRETTL Tepmanns UYepHoBHIIKAS,
XMeJbHULIKas

Datwyler IBeitmapus Kurtomupckas | APTIV CIIA, WBano-®paHKOBCKaS,

BenmmkoOputanns | Bunnmkas

Fujikura Snonust JIbBOBCKast SEBIN Tepmanust TepHOTONbCKaS,
UepHoBuukas,
XMeJbHULIKas

KOSTAL I'epmanns Kuesckas BADER T'epmanns JIpBOBCKaS

Group

Kromberg & | Tepmanus BonbiHckas, YAZAKI Snonus 3akaprnaTtckas

Schubert XKurtomupckast

LEONI I'epmanus JIbBOBCKaA, GENTERM CIOA 3akaprnaTckas

HBano-
®paHKOBCKas

NEXANS DpanHnus JIbBOBCKas Trox I'epmanus NBano-®paHkoBCKas

OoDW I'epmanus JIbBOBCKas FORSCHNER | I'epmanus 3akaprnaTtckas

ELEKTRIK

PPA Lviv I'epmanus JIpBOBCKas

Hcmounux:  Ykpaunckas — asmomodbunvnas  npomviunennocms — YKPABTOIIPOM,

cobcmeenHas nepepabomxa.

B nmnpuBenenHoil Bbille TaOIUIE MBI BHAMM HauOOJIEE€ BaXKHBIX IMOCTABIIUKOB (B
WHBECTUIIMOHHON TEpMUHONIOTUH, Tak HasbiBaemble «OEM»-npousBoauTenu), KOTOpPbHIE
000CHOBAJIUCh B 4YacTHOCTH B 3amagHo YkpawmHe. CTOUT OTMETHTh, UYTO aBTOMOOWIILHBIE
«OEM»-3aBoibI pacroyiokeHbl B OCHOBHOM B JIbBOBCKOI oOnactu. BakHO# sBIsieTCs Takxke
3akapnaTckas 00JacTh, TJl€ MHOTHE IOCTaBIIMKH COCTABJISIONIMX C KOMMEPYECKON TOYKH
3pEHUsI TECHO CBS3aHBI C BBILICYIIOMSAHYTBIM 3aBOJOM «EBpOKap», pacIojOoXKEHHBIM B CElle
CoI0MOHOBO, BCEro B HECKOJIBKMX KWJIOMETpax OT rpaHuisl co CnoBakueil m Benrpueil.
HeoOxoauMo mpoaHanu3upoBaTh MPOUCXOKICHINE HHOCTPAHHBIX WHBECTUIIUN B 9TOT CETMEHT.
[Tomassitoriee OONBIIMHCTBO HHBECTUIIMOHHBIX (PMHAHCOBBIX CPEJICTB BCTYMAET B YKpauHy U3
['epmanun. Taxxke pacuupuiIuch OTE€UECTBEHHBIC MTOCTABIIMKY B 3akapnaTckoil obmacTtu. Peub
uzer, Hanpumep, npo «beper Kabems» B T. Beperoso mmu «Tochprilad» B r. Mykaueso?,
KOTOpBIE TPOU3ZBOMAT JJIEKTPUYECKUE KOMIIOHEHTHI M JKI'YThl IPOBOJOB, OCOOEHHO [T
aBTOMOOWIIbHON mpombinuieHHOCTH. Kommnanusa «[lomumep-TexHukay, pacnojio)keHHasi B T.
Bonogerr, B 3akapnarckoil YKpaunHe, TakKe SBISETCS KPYIMHBIM CyONOAPSTIMKOM KaOeTbHBIX
KOMIIOHEHTOB. 2

OcHOBHBIE TUCTPUOBIOTOPBI

UroObl Jydllle TOHMMATh TEKYIIYI0 CHTYAaI[MIO0, COCTOSHHUE WM TEepPCHeKTUBBI Ha
YKPauHCKOM aBTOPBIHKE, HEOOXOIMMO OTMETUTh Pa3BHUTYIO CETh AUCTPHOBIOTOPOB. OHHU
COCPENOTOUYMBAIOT CBOIO JIEATENBHOCTD HA JIBYX OCHOBHBIX HAIIPABJICHUSAX:

e IS PacCIpOCTPAaHEHHUS COCTABISIONMIMX W 3amyacTed JUisi aBTOMOOWJIEH COBETCKOTO
MIPOU3BOJACTBA WM YKPAUHCKOI'O IIPOU3BOJICTBA,

! TOCHPRILAD.COM: Cable harness manufacturing (2021). [omnaiin]. https://tochprilad.com/en/products/cables ([Tara
nocerenwst: 05.06.2021).

2 POLTECH.COM.UA: TIlpooykyus (2021).
07.06.2021).
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e IS COCTaBJISIONIMX M 3amyacTeil Ijs CTaHJapTHBIX aBTOMOOWIIEH, Mpo/iaBaeMbIX B
oonpmuHcTBE cTpaH EC.

HexoTtopbie U3 BBIIEYTOMSHYTBIX 3aBOJIOB IO MPOU3BOJCTBY aBTOMOOUJICH, ITOMHMO CBOEH
OCHOBHOI [IeATENbHOCTH, KOTOpas 3akKio4yaeTcs B IIPOU3BOJCTBE aBTOMOOWJICH, Takxke
3aHUMAIOTCS Tpoaaxei aBToMoOmiel uHomapok. Ilpumep xommanusi «ABTOKpA3» wnim
rpymna « WINNERY, koTopast sBisieTcsi TuCTpUOBIOTOPOM HECKOJBKHX OPEHIIOB aBTOMOOMIIEH
KJlacca JIFOKC, TaK)K€ CYHTACTCS KPYIMHBIM YKPAMHCKUM JTUCTPUOBIOTOPOM. BakHbIMH
MOCTaBIIMKAMUA aBTOMOOWJIBHBIX COCTABJISIIOIIMX M 3am4acTedl SBJISIOTCS KOMIAHUM T. H.
Bonpmioit BoceMmepku - «Bastion», «Avtotechniksy, «Vladislav», «Interkarsy, «Omegay,
«Trost», «Elit» m «UniqueTrade».! HaumGompmmii crpoc Ha aBTOMOOWIIBHBIC 3aIT4acTH
HaOJ01aeTcsl B KPYIHBIX ropojax M Meramonucax. Kpome Toro, MHOrue aBTOMOOMIIBHbBIE
arperartbl M 3amacHble 4acTu skcrnoptupytorcs B [lonbmy unu apyrue crpansl EC, te oHu B
JaNbHEHIIEM  HCIONB3YIOTCS  KaK TaK  Ha3blBaeMble  BXOABI/UHMYMBL  BO  BpEeMs

IMPOU3BOACTBCHHOI'O l'I];)OI.[CCC&.2

Ba:kHOCTH AaBTOMOOMJIBHOTO CEKTOpPA
I'papux Ne 1 IIpousBoacTBo u npoaaka apromodueii B Ykpaune B 2019 u 2020 rogax
B IITYKax

MPOAYKLMA 2019 e [IPOJAKA 2019
MPOAYKLUKA 2020 = [[POJAKA 2020
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Ucmounux:  Vipaunckas  asmomoobunvias  npomwviuiniennocmos — YKPABTOIIPOM,
cobcmeennas nepepabomxa.

Jlis Havana npoaHaM3upyeM IMPOU3BOJICTBO U MPOAaKH aBToMoOmiIel B Ykpaune B 2019 u
2020 ronmax. Bce »tm arpubythl mokazanel Ha ['papuke Ne 1 IlpomsBoicTBo M mpopaxka
aBToMoOmielt B Ykpaute B 2019 u 2020 romax B mrykax. Ilo ocu X OTJIOKEHO KOJIMYECTBO
aBTOMOOWJICH B IITYyKax, MO ocl Y MecsIl roja. UTo Kacaercs mpou3BOACTBA aBTOMOOMIICH B
2020 roxy, TO OHO HEMHOTO KOMUpPYeT rpaduk pa3BUTHA Mpoaax aBromobmieit B 2019 roxy,
HO OYEBHUHO, YTO MAJCHUE MPOU3BOACTBA aBToMOOMIeH B 2020 roy MPOU30IIO0 B OCHOBHOM
13-3a MaJeHUs CIpoca U MPUOCTAaHOBKU ITPOM3BOJCTBA BCIECACTBUE MEP IO NMPEAOTBPAIIECHUIO
pactpoctpaneHus kopoHaBupyca. B 2020 romy Osuio mpouwseneHo Ha 30% MeHbIe
aBToMoOmiet, ueM B 2019 roay. Ha 3amopokckoM aBTO3aBOA€ OBLJIO MPOU3BEACHO TOJBKO
Bcero 816 exunauil. 3aBon «EBpokap» B 3akapmaTckoil 00yacT, BeITyCTHBINNN 3386 enuHMII
ABTOMOOWIICH, TaKKe COOOIIMII O 3HAUUTENbHOM craje — npoaykius B 2020 roxy Ha 45,9%

1 FEBEST.UA: Ob630p onmoevix Ounepos poinka  aemosanvacmeti  Yxpauwsr  (2021).  [online].
https://shop.febest.ua/ru/blog/hello-world.html (data nocerenwst: 07.06.2021).

2 INTRACEN - International Trade Centre UN, Mexmynapoausii toproeeiii nentp OOH (Jlata moceruenws:
07.06.2021).
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MeHbIte, yeM B 2019 roxy.! MHorue 3aBojibl GbLTH BHIHYKIEHB! HEPeiiTH Ha IPHOCTAHOBKY HIIU
OrpaHHYEHUE MPOU3BOICTBA WIH HA T.H. CMeHO-0atl PEXKUM.

[Toxoxas cutyanus O6buIa U ¢ Tponaxkel apromoobuieil. [Ipogaxku aBromobuseit B Ykpanne
B 2019 rogy umMmenu TEHACHIHUIO K POCTY, KOTopas MNpoaobkuiach U B Hadaie 2020 rona.
Haubonemee manenue Obuto 3apeructpupoBaHo B ampene 2020 roma, 4to OBLIO BBI3BAHO
HIOKOM CIpOca B CBSI3M C OTPAHUYCHUSMHU NEPEIBUKEHHS JIIOJEH A MPeIOoTBpaLCHUS
pacnpocTpaHeHusi KopoHaBupyca. OJHaKO IIOCJIE€ alpeibCcKOro IIOKa IOJOKUTENIbHAS
JUHAMHKa pocTa MPOJOJKAJIaCh 10 MPOLUIOTO JieTa, HO aBryCT U CEHTSIOph CHOBA MPHHECTU
yXyIIIeHue Tokaszareneid mpojax. OKTAOPbCKOE BOCCTAHOBIEHHE  COMPOBOXKAAIOCH
OuUepe/IHbIM MaJCHUEM MPOJax, OMATh K€ M3-3a MaJeHHUs COBOKYIIHOIO CIpOCa B CBSI3U C
NOSBIICHMEM HOBON OpHTAaHCKOW MyTallMM KOpPOHABHpYyca, KOTOpas pacHpoCTpaHWiIach U B
Ykpauny. Onnako, nekadbpb 2020 roga 3aBepIIHIICs C MOJI0KUTEILHBIMU ITUGpaMHU.

I'pagpux Ne 2 IlpousBoacTBO aBTOOYCOB MW JAPYIrMX aBTOMOOWIeid, B TOM YHCJE
KOMMeEpP4eCcKoro Tpancnopra B Ykpause B 2021 roay B mrykax
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AHBAPb ®EBPAJIb MAPT ATPE/Tb
W ABTOBYCbl M OCTA/IbHBIE MALLIMHDI
Hcmounux:  Vrpaunckas — asmomoounvuas  npomviuiiennocms — YKPABTOIIPOM,

cobcmeenHas nepepabomxa.

[IpousBoscTBO aBTOOYCOB OcTaercs OoJjiee-MeHee Ha ypoBHe mopsiaka 45-50 moneneit B
MecsI, YUuThIBas AaHHble ¢ Hadana 2021 roma. Uto kacaeTcs Ipyrux aBTOMOOUIEH, B TOM
YucJIe KOMMEpPUYECKHX, To mociie cnaaa B ¢espane 2021 roma Habmo1aeTcs BOCCTAHOBIIEHUE
pocTta TMpoM3BOACTBA. TEHACHIMS pacTeT, HO CIEAyeT OTMETUTh, 4YTO EeBpoIeicKas
aBTOMOOMJILHASI MIPOMBIIIJICHHOCTD CJINIIIKOM rnapain3oBaHa n3-3a JJOTUCTUYCCKUX
3aTpyJHEHUN UMIIOpPTa MUKPOCXEM. ABTOMOOMIIbHBIE MUKPOCXEMBI SIBISIOTCS HEOThEeMIIEMOMN
YaCTbIO, KOTOpasd BXOAUT B TaK HA3bIBACMBIC UHNYNbl B MPOLECCE MPOU3BOJACTBA JICTKOBBIX U
KOMMEPUYECKUX aBTOMOOUIIEH.

O}IHaKO CICOYyCT 2106aBI/ITB, 49qTO, XOTd Mbl BHIAUM TIIOJIOXHUTCIBHBIC TCHACHIUU B
MPOU3BOJICTBE U B MPOJakax aBTOMOOWIeH B YKpaWHe, HAM HEOOXOJAMMO CMOTPETh Ha 3TOT
BOIIPOC B 0oJiee MMPOKOM KOHTEKCTe. MUPOBOE MTPOU3BOJICTBO aBTOMOOWIICH COKPAIIACTCS M3-
32 TIOCTOSIHHO CHIDKAIOMIETOCs] CIpoca Ha 3TU ToBapbl. Tonbko B ['epMaHuu mpoW3BOACTBO
aBToMoOwmte ynano B iepuoa ¢ 2016 mo 2019 rox u3-3a manenus cipoca, u B 2020 roxy Takxke

Ha6J'IIOI[aeTC$I cTarHanus pI:IHI(El.2 HpI/I‘{I/IHH CJICaAyeTr HUCKaTb, IMpPCKIAC BCCro, B

IAUTONEWS.AUTOUANET: 3a 2020 200 ykpauwnckue 3a600b1 ebinycmuny 4,2 mvlcauu 1e2Ko6bix a6moMoounet
(2021). [online]. https://autonews.autoua.net/novosti/24894-za-2020-god-ukrainskie-zavody-vypustili-42-tysyachi-
legkovyh-avtomobilej.html ([Iata mocemienus: 07.06.2021).

2 RT.COM: Avtorynok padenie 2020. (2021). [online]. https:/russian.rt.com/business/article/722513-avtorynok-padenie-
2020 ([Iara mocerenust: 07.06.2021).
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QIbTEPHATHBHBIX 00J€€ HKOJOTHMYHBIX PEIIEHUI, KOTOpbIE MEHBIIE BPEIAT OKpYXKarolien
cpeze.

Yro kacaercss VYKpauWHBI, O4YEBHJIHO, YTO CTpPaHa HE IMOJHOCTBIO MCIONB3YET CBOU
NPOM3BOJICTBEHHbIE MOIIHOCTH 10 MPOHM3BOJICTBY aBTOMOOMIEH. BonbIMHCTBO aBTOMOOWMIIEH,
Ipo/JaBaeMblX B YKpauWHe, BBO3MTCA U3 3apyOexbs, B ocHOBHOM M3 cTpaH EC. VYkpaune
HEOoOXOJUMO JIydllle MCIOJIb30BaTh CBOM MOTEHIMAJI W ONUPAThCA O CYLIECTBYIOIIUI
TPaJULMOHHBIII COBETCKUI aBTOMOOWJIBHBIM KOMIUIEKC, OCOOCHHO C TOYKH 3pEHHUs
KBUTU(UIIMPOBAHHON paboveil CUIIbl — WHXKEHEPOB M MEXAHHWKOB. Takke BaKHO BHEIPSTH
MHHOBAallMM M HOBOBBEACHHUS, ONTHUMM3HPOBATH IPOM3BOJCTBEHHBIE IPOLECCHI, YTOObI
YKPauHCKUE aBTOIPOU3BOAUTENIN OCTABAJIUCh KOHKYPEHTOCIIOCOOHBIMM Ha MHPOBOM U
eBporeiickoM peiHKaxX. [Ipomaxku aBTromoOuneii B Ykpamne B ampene 2021 roma mocturim
10022 eguHuUI, HO YKpawHCKass SKOHOMHKA CMOTJIA MPOU3BECTH TOJIBKO BCEro 4yTh Oosiee 900
enuHuI. XOTS MBI TaKKe JOJDKHBI YYUTHIBATh CHEUU(UKY MECTHOTO PHIHKA WM, B YaCTHOCTH,
HPEANOYTEHUs] OTpeOUTENeH, Mbl MOXKEM CKa3aTb, YTO HEKOTOPBIM MOTEHIMAJ pPaCIIUpEHUs
IIPOM3BOJICTBA MAILIMH B YKpauHE BCE KE €CTh U COXPAHAETCS.

Toprosjss MAIIMHAMHA

Bremnssas Toprosis YKpauHbl B OCHOBHOM OPHEHTHPOBAaHA Ha TakUe CTpaHbl, Kak Kurai,
Poccuiickas ®enepanus, EC u nekotopsie npyrue ctpansl CHI'. Ykpanna skcnoptupyer Takue
TOBapbl, KaKk KyKypy3a, Xejle30, XKeJle3Has pyAa M KOHLEHTPAThl, HEJIETHPOBAHHAs CTalb,
JKUBOTHBIE U PACTUTEIIbHBIC JKUPBI, MACJIO U MACIUYHBIE KYJIbTYPbI, 36pHO, NIIEHULA, KPYIIBI U
Jpyrue npoAayKTel nuTanus. CTpaHa 3aBHCHUT OT MUMIOpPTa HEPTH W MPHPOJIHOTO Tasa, Yyris,
aBTOMOOWJIEH, JIeKapCTB, IOJIYIPOBOJHUKOB, MAIIMH, allaparoB U 000pyIOBaHUSA WU
TEXHOJIOTHH ¢ 60Jiee BBICOKON J100aBICHHON CTOUMOCTBIO.

VYkpauHCckuii UMHOOPT cocTaBisil okoino 47 mupa. eBpo B 2020 roay, U3 KOTOPBIX Ha
KaTeropuio B rpyrmne ToBapHoi HomeHkiatypbl HS2, kiaccupuuupyemMoil kak TpaHCIIOPTHbIE
CPEICTBA, KPOME HKEJIE3HOAOPOKHBIX WIA TPAMBAMHBIX IyTE€H, BKJIIOYAs UX YacTH, MPUILIOCH
okomo 4,8 mipa. eBpo. DTO O3HAYaeT, YTO aBTOMOOWIH, IOMHUMO JKEJIC3HOIOPOKHBIX
TPAHCIIOPTHBIX CPEACTB, COCTABIAIOT 10 10% yKpamHCKOro MMIOpTa, YTO Ha IMPAKTUKE
03HAYaeT, YTO CTpaHa CHJIBHO 3aBUCUT OT UMIOPTa 3TUX TOBapoB. COriacHO MOJKaTEropHH
HS4, nanbonpmieil kateropueit u3 4,8 Miapa. eBpo ObUIM aBTOMOOUIM CTOMMOCTBIO OKOJIO 3,5
mipA. eBpo. Kpome Toro, B YkpanHy Obuld BBE3€HBI TPAKTOPBI HA CyMMY oKkoJio 0,5 Mipa. eBpo
U 3aI19aCTH, KOMIUICKTYIOLINE U arperarsl A TPAKTOPOB, aBTOMOOMIIN ISl TIEPEBO3KH JECATH
u 0oJiee YeJIoBeK, KOTOPhIE OBUTM BBE3EHBI B YKpauHy B 0011eM o0beme okoso 0,5 Mip. eBpo.
Cy1iecTBeHHOM cTaTbell ObLIM TakKe aBTOTPAHCIOPTHBIE CPEACTBA Ul MEPEBO3KU I'PY30B U
Ipy30BUKH, 00bEM UMIIOpTa KOTOpbIX B 2020 roxy coctasisiia 414 MiH. eBpo. YKpanHa Takxke
UMIIOPTHPOBAIa MPULIETBI U MOTYIPULIEIBl 0011el cTouMocThio Oonee 180 MiH. eBpo.

B TepputopuanpHO CTpPYKType HUMIOpTa aBTOMOOWJeH ToBapHOMl rpymmbel  HS2
(BbIIIEHA3BAaHHAs IPYIIa) Mpeodagan UMIopT u3 ['epmManuu Ha o0m1yro cymmy 733 MIH. €Bpo,
YTO cocTaBisieT okoso 14% ot obmero umnopra Ykpaunsl u3 I'epmanun, uz CIIIA Ha cymmy
709 MiH. €BpoO, YTO cocTaBisieT 0koJio 28% ot obuiero umnopra Ykpaunsl u3 CILIA. Baxubim
MOCTABIIMKOM aBTOMOOWJIE Ha YKpPauMHCKUN pBIHOK Takke sBiseTcss SAnoHus, KoTopas
UMIIOPTHpOBaia aBTOMOOWIeH ToBapHoW rTpynmnsl HS2 nHa cymmy 611 miH. eBpo, 4TO
coctaBisieT Moyt 65% oT olmiero oobeMa SMOHCKOTO MMIIOPTAa B CTpaHy. YKpaumHa TaKxke
BBe3na u3 [lonpmm aBToMoOMIM Ha cymMMy okoj0 330 MJIH. €BpO, UTO COCTaBisieT 0KoJo 9%
MOJICKOTO 3KcnopTa B Ykpauny. Umnopt aBromobuiieit u3 Kuras B 2020 rony cocrapisin 301
MJIH. €BpO, YTO COCTaBisieT 4yyTh Oonee 4% orT oOmero o0bemMa KHTAHCKOTO 3KCIOpTa B
VYkpauny.

BaxxHpIMM TOCTaBUIMKAMU TakKe SBIAIOTCS TaKWE€ CTpaHbl, Kak bemapych, KoTopas
UMIIOPTUpOBaja aBTOMOOWIM Ha cymmy 185 wmiH. eBpo, a Takke Yexus, koropas
HKCHOPTHUPOBAia aBTOMOOWIM B YKpauHy Ha cymmy 167 MiH. eBpo. ®@paHius Takxke Oblia
BaXHbIM 3KcniopTepoM B 2020 rojy, UMIOPTHPOBAB B YKpaWHy aBTOMOOWIN Ha cymmy 167
MiH. eBpo. CroBankas Pecnybnuka skcnopTupoBaia B YKpauHy aBTOMOOMIN Ha cymmy 161
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MIIH. eBpo, Typuus - 159 muH. eBpo, BenukoOpurtanuu - 142 muH. eBpo, Pymbinun 138 muH.
eBpo 1 Berrpun 133. mira espo.t

I'padux Ne 3 UmnopT aBTOMOOUI€l U3 5 BHIOPAHHBIX CTPaH
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Hcemounux: OOH Intracen, coocmeennas oopabomka.

Ha TI'pagpuke Ne 3 MbI MOXeM HaOmOJaTh OOIIYI0 CTOMMOCTH HMMIIOPTHPOBAHHBIX
aBTOMOOMJIEH B MIIH. €BPO 110 OCH X, OTJEJIbHBIE FOJIbl YKa3aHbl 110 och Y. MbI yuin 6a30Bblil
nepuox ¢ 2015 o 2020 roa, B KOTOPOM MPOJIEMOHCTPUPYEM Pa3BUTHE UMITIOPTAa aBTOMOOMIIEH
U3 OlpeJesieHHbIX cTpaH. s cpaBHEHUs Mbl BbIOpasid 6 CTpaH, C KOTOPBIMH YKpauHa UMeeT
HauOO0JIbIINE SKOHOMUYECKUE OTHOLLIEHUS U MOAEP)KUBAET Hau00JIee NHTEHCUBHBIE TOPTOBBIE
koHTakThl. ['epmanus, CLIA, Anonus, [lonsma, Kurtait u Poccuiickas denepaius - CTpaHbl,
KOTOpBIE SIBJISIFOTCSL OJIHUMHU W3 KPYNMHEWIIMX MapTHEPOB YKpauHbl MO umnopry. s stux
CTpaH MbI arperupoBajid MHIUBUAyaJbHbIE HOMEpa uMmopra aBToMoOmien 3a 2016 — 2020
rofpl. M3 BBIIIEH3IOKEHHOTO CJEIyeT, YTO BO BCEX 3TUX S5 CTpaHaxX, C HCKJIIOUYEHUEM
Poccuiickoii @enepanuu, HabM0gaeTCs TEHACHIIUS pocTa uMnopTa apromoouseit. B 2019 rony
['epmanus uMnopTupoBana B YKpauHy aBTOMOOWIIM Ha cymMMy nouTH 1 mupa. eBpo, Ho B 2020
oIy MMIIOPT aBTOMOOMIIeH yran Ha 22%.2

HeratuBnast nuHamuka uMIopTa aBTOMOOWJIEH B YKpaumHy HaOI0IaeTcs TOJBKO B
Poccuiickoit ®enepaunnu. Mbl Takke JEMOHCTPATUBHO BOCHPHHSUIA 3Ty CTPaHy Kak OJHY U3
CTpaH, C KOTOpPbIMH YKpamHa MMEET HHTEHCHUBHBIE SKOHOMMYECKHE, HO HE IOJIUTUYECKHE
oTHomleHHs. Mcxoas W3  BBILIEU3I0KEHHOINO, MOYKHO KOHCTaTUpOBaTh, 4YTO DKCIOPT
poccuiickux aBTomoOmieit B Ykpauny ¢ 2016 r. ynan 6omnee, yem BnBoe. B To Bpewmsi, koraa
’KCHOpT aBToMoOumiei u3 Poccum cokpamaincs, sxkcnopT u3 EC mocteneHHO yBenMyUBaJICs.
Oco0o creayer oTMETUTH 3KcropT aBromoOmied u3 Ilonbmm B Ykpauny. B 2016 rogy on
cocTaBisl Beero 88 MilH. €Bpo, HO yxke B 2020 rogy oH cTous npuMepHo 329 MIiH. €Bpo, 4TO
ABJIsIETCS GECTpenieIeHTHRIM yBeIMUeHHeM Mo4TH B 3,5 pasa.’

[TprYMHBI MOCTETIEHHOT'O COKpAIlleHUs] UMITOpTa aBToMoOmMIIel 3 Poccuiickoit @enepanuu B
OCHOBHOM CBSI3aHbI CO CJIO’KHBIMH MOJUTHYECKUMU OTHOIICHUSMHU C TPABUTEIHCTBOM CTPAHbI
B CBs3M ¢ aHHeKkcueil KpbiMckoro moimyoctpoBa u cutyauueil Ha JlonOacce, a Takxke YCHIIUAMU
nmpaBUTENbCTBa YKpamHbl Tipo cOmmkenne ¢ EC, 1. e. eBpomHTerpamus. Takxke CTOUT

1 INTRACEN - International Trade Centre UN, Mesxaynaponssii Toproseii nearp OOH (Jlara mocerueHus:
07.06.2021).

2 INTRACEN - International Trade Centre UN, Mexmynapoausii toproeeiii nentp OOH (Jlata moceruenws:
07.06.2021).

3 INTRACEN - International Trade Centre UN, Mexmynapoausii toprogeii neatp OOH (Jlata moceruenwst:
07.06.2021).
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YIOMSHYTh 00 YBEIMYEHMHM MMIIOpTa aBToMoOmiel u3 Kuras, 4ro nuib Mmoka3bplBaeT Ha ToO,
YTO 3TOT MUPOBOM TUT'aHT TaKKE MUMEET CBOM JIEJIOBBIE U MOJUTHYECKUE UHTEPECHI B PETHOHE.
HNmenno Kuraii 6yzer HacTauBaTh Ha MHTEHCU(UKAIMK TOPTOBBIX KOHTAKTOB, B YACTHOCTH B
pamMkax amMOWIIMO3HOTO MoNuTHYecKoro miaHa «l6 + 1» wmnm tak Ha3piBaemoro HoBoro
[IlenkoBoro myTu.

I'padpux Ne 4 Jlosiss uMnopTa aBToMo0MIIei B 00111eM 00beMe UMIIOPTA CTPAHbI
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Hcmounux: OOH Intracen, cobcmeennas oopabomka.

Nmnopt aBromMobueil B Ykpauny nocreneHno ysenmuuusaercs ¢ 2016 roga. B 2016 rony Ha
€ro JIOJNI0 MPUXOAUIOCH OKONo 7% oT obmero ummopra ctpanbl, a B 2020 romy oH yxke
npesbimian 10%. JluHeliHas IMHUS TpeHJA MOKa3bIBaeT Ha IMOJIOXKUTEIbHYIO TEHJIEHLUIO, T.€.
0COOEHHO Ha TO, YTO UMIOPT aBTOMOOMIIEH OYAET COCTABIATh MOCTOSHHO PacTyIIUi MPOLIEHT.
EnnncTBeHHOE HEOONBIIOE OTHOCUTENHHOE CHUKEHUE, KOTOPOE MBI 3apeructpupoBainu B 2018
Tojly, 5TO CKOpee BCEro Ce30HHOE KpaTKoCpouHoe 3aKkosiebanue.

YKkpauHa He OKCHOpPTHpOBaJla aBTOMOOWJIM uepe3 TIpaHMIly, a 3TO O3Ha4yaeT, uTo
MpPaKTUYEeCKH BCE  aBTOMOOWIHM, TMPOW3BENEHHbIE HA  BBIIICYNOMSHYTHIX  3aBOJAX,
IpeJHa3HAYaIUCh JUIsl BHYTPEHHETO MOTPEeOJEHUs C LENbI0 YJOBJIETBOPEHUS BHYTPEHHETO
cipoca. YKpanHa 3KCIOPTUPOBAA TOJIBKO KEJIE3HOJOPOKHBIE WIIM TpaMBalHbIE IOKOMOTHUBBI,
JKEJIE3HOJJOPOKHBIN MOJBUKHOM COCTAaB M €ro 4acTH, a TaKXkKe MyTEeBYI0 apMaTypy U apMaTypy
JUISL  JKEJNEe3HOJOPOKHBIX WM TpaMBaMHBIX MyTeH, KOTOpPhIE TaKKE MOTYT CUHUTAThCS
MOJIBUKHBIM COCTaBOM. 3 BbIIIECKa3aHHOTO CIIEAYET OTMETHUTb, UTO BBIILIEYIIOMSHYTHIN 3aBOJ]
«EBpokap», pacnosiokeHHbIi B cene COJOMOHOBO HEAANEKO OT BEHIE€PCKO-CIOBALKON
rpaauiel, B 2016 - 2020 rogax pa3MecTus BCIO CBOIO MPOIYKIIMIO TOJBKO Ha YKPAMHCKOM
pbiHKe. OTHOBPEMEHHO CTPATETHUECKOe PacloIOKEHUE 3aBOJIa TIOMOTaeT, OCOOEHHO C TOUKU
3peHuss BO3MOXKHOCTEM TMOCTaBOK, Omaronmapsi OJM30CTH €BPONENWCKHX IOCTaBIIUKOB
ABTOMOOMIIbHBIX KOMITOHEHTOB.

ABTOMOOWIbHBIE KJIACTEPhI

VYxpauHCKUN aBTOMOOUIIBHBIN KiacTep OblI co3/iaH B HOsiOpe 2018 royia ¢ 0CHOBHO# 11€IbIO
O0BEAMHUTHh BEAYIIUX MOCTABIIMKOB AaBTOMOOWJIBHOW TPOMBIIUIEHHOCTH, TaKUX Kak
«KOSTAL», «LEONI», «<SEBN», «Kromberg & Schubert», «VD MAIS», «Spheros Elektrony,
«Spetztekhosnastka LTD» u «TE Connectivity». Maunmatusa Beinuia u3 Hemenkoit ToproBoit
U TPOMBINUICHHONW TalaThl, 4YTO KaXETCS eCTECTBEHHBIM, IIOCKOJIBKY OOJBIINHCTBO
YIIOMSIHYTHIX KOMIaHu# 13 cermenta «OEM» 6asupyercs B I'epmannn.? Tem He menee, ¢ 2019

! Ibid
2 VD MAIS: 2ND MEETING OF UKRAINIAN AUTOMOBILE CLUSTER INITIATIVE (2021). [online].
https://vdmais.ua/en/news/zasedanie-ukrainskogo-avtomobilnogo-klastera-vo-lvove/ (Jara nocemenus: 09.06.2021)
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rojia He IPOMCXOIUIIN TTOYTH HUKAKUE MEPONPHUSATHUS, KOTOPHIE ONpeNessin Obl MOCIEayIoNIee
HalpaBJieHUE aBTOMOOWJIBHOM  MPOMBIIIJICHHOCTH, BEpOSATHO, TaKKe B  pe3yJbTaTe
NaHAEMUUYECKUX MEp, KOTOpbIE IOMEIIAIM JUYHbIM BcTpedyaM. OMNbIT MOKa3bIBa€T, YTO B
OonpimHCTBE pa3BUTHIX cTpaH (ODCP) kimacTepbl UMEIOT OCHOBOIIOJIAraroIlee 3HAUCHUE IS
JIOCTUKEHUS ONPEEIIEHHBIX 3KOHOMMUYECKUX Lened. [loMumMo TOro, 4yTo OHM BBICTYNAIOT B
KauecTBe (PAKTOPOB OOHOBIEHUS TOPOACKHUX HKOHOMUYECKHMX COOOIIECTB, OHHU TaKKe
[IOMOTal0T Pa3BUTHUIO BBICOKOTEXHOJIOTUYHBIX OTpACiI€d NPOMBIIUIEHHOCTH WIA HAyKd H
uccienoBanuii. OHU Takke CHOCOOCTBYIOT Pa3BUTHIO U BO3POXKICHHUIO OM3HECa B PETHOHAX,
CTUMYJHMPYIOT COOTBETCTBEHHO pAa3BUTUE, IIPOM3BOJACTBO M IMOCIEAYIOUIMN 3KCIOPT HU
MOMOTal0T CO3JaBaThb YHHUKAJIbHbIE YCIOBHS Ui TMOJATOTOBKM BBICOKOKBATH(DHUIIMPOBAHHBIX
crenuanucTos.t

YuuteiBas moreHuuan 3amaaHoil YKpauHbl, B YaCTHOCTH KOHLIEHTPAIMIO MOCTAaBIIMKOB B
ABTOMOOWJIBHOM  NPOMBINUIEHHOCTH, BaXHO, YTOOBI B 3TOH 00JacTH  pa3BUBAINCH
ABTOMOOWJIbHBIE KJIACTephbl. DTy MHHUIMATUBY JOJDKEH B3STh Ha ceds ropol JIbBOB, KOTOpHIii
SBIIIETCS. HE TOJBKO BAXKHBIM TYPUCTHYECKHM IIEHTPOM, HO U OSKOHOMHYECKHM U
MPOMBIIIICHHBIM I[EHTPOM BCEro MPHJIETAIOMIer0 peruoHa. VIMEHHO pa3BUTHE MOJOO0HBIX
KJacTepoB B OyIymeM MOXXET TrapaHTHpOBaTh, YTO YKPAaWHCKOE TIPOM3BOJCTBO OyneT
MOCTOSIHHO KOHKypeHTocrocoOHbIM Ha pbiHkax EC (Ilompma, CrnoBakusi, Benrpus u
PymbIHMS), KOTOpBIE pacMONIOKEHBI TaK ONW3KO K 3amagHod YKpauHe. DTO BaKHO [UIs
Yxpaunsl, nockonbky B EC nepenaua texnonoruii cpeau crpan EC mydiire, 4eM B OTHOLICHUSIX
EC-VYkpauna.

YraybJsieHHasi M BceoObeMIIIOIIAsA 30HA ¢cB00O0AHOM TOproBau Mexkay EC u Ykpaunoi.

B cootBerctBuu ¢ CormamenuemM 00 yriryOJeHHOW M BCEOOBEMITIONICH 30HE CBOOOIHOMN
ToproBiu Mexay YkpauHoil u EC, YkpanHa M0oXeT IPpUMEHSTh 3alIUTHBIE MEPHI B B OoJiee
BBICOKOM MMIOPTHOW MOUUIMHBI Ha JIETKOBBIE aBTOMOOWIIM, MPOUCXOMASIINE U3 TOCYAapCTBa-
wieHa EC B ToBapHoil kareropuu 8703, TO €CTb JIETKOBBIE ABTOMOOWIIU. OTO MOXKET
npou3onTH, eciu aBromoOuiab u3 EC HaHeceT cephe3HbIi Bped  OTEYECTBEHHOMN
IPOMBIIUIEHHOCTH, Mpou3BoAasmel mnono0Hbii npoaykr. CornacHo CornameHuto 00
accoluyaluy, MolLTHHA HAa aBTOMOOWIHN ycTaHOBJIeHa Ha ypoBHE 10% oT oOmielt cTomMocCTH.
Xots mocreneHHo EC cHusmin TapudHble KBOTHI, YKpanHa Bce Taku coxpanuiia 10%-Hyro
aJBAIOPHYIO TIONUTMHY Ha MMIIOPT aBToMoOmiel m3 crpan EC.? TlocTemeHHOe CHMKEHHE
TapuUPHBIX KBOT MPOJIOJIKAETCS, HO TOJIbKO cOo cTopoHbl EC B OTHOIIEHUH K YKpauHe.

B nonrocpounoii nepcrnektuBe CornameHue O0yaeT 0Ka3blBaTh MOJIOKUTEIFHOE BIUSHUE HA
skcropT aBToMobmiiel u3 ctpad EC B YkpanHy, TOCKOJIBKY YKpanHa yKe MOJIHOCTBIO 3aBUCUT
OT UMIIOPTA STUX TOBAPOB, & OTEYECTBEHHBIE 3aBOJIbI, KaK MBI IIPOAHATM3UPOBATH BHIIIE, HE B
COCTOSTHUU MOJIHOCTBIO MOKPBITh U YJOBIETBOPUTH BHYTPEHHUH cripoc YKpauHbl. CornamieHue
TakKe MpelycMaTpUBAeT CTaHAAPTH3AIMIO MPOIYKIIUH U YCTPaHEHHE TEXHUYECKHX OapbepoB
JUISL IPOJIaXKK aBTOMOOUJIEH.

IMean n MeToa0JI0THS

B pamkax 3a7a4y paGoThl Mbl IOCTaBUJIM OCHOBHOM 3aJjauell aHaJIN3 COCTOSIHUS U NIEPCIIEKTHUB
ABTOMOOWJIBHON TPOMBINIJICHHOCTH YKpauHbl. YacTU4HBIE [ENu, HEOOXOAUMBbIe IS
JOCTHUKEHUS] OCHOBHOM 1I€7M, BKJIIOYAIOT MPEJCTABICHHWE KOHKPETHBIX MPOM3BOAMTENECH U
KOHKPETHBIX aBTOMOOWJIHLHBIX 3aBOJIOB, KOTOpPHIE TMOCTABISIOT aBTOMOOWIM Ha YKPaWHCKHMA
ppiHOK. C TOUYKM 3peHHs KJIacCU(pUKALUUU, MOJ TEPMUHOM «AaBTOMOOMIIN», Kak YyxkKe
YIIOMUHAJOCh, MBI OyJeM TOJpa3yMbIBaTh BCE TPAHCIOPTHBIC CPEICTBA, MOIMAJAONINE IO
HoMeHkIaTypy HS2 ¢ mometkoit 87 - TpaHCIIOPTHBIE CPEACTBA, KPOME KEIE3HOIOPOKHOTO WITH
TpPaMBaifHOTO TMOJBIKHOTO COCTaBa, a TaKXKE HMX YacTH, KOMIIOHEHTHl U MPUHAIJICKHOCTH.
BaxHoil yacTHYHOM 3ajadyell TakKe SBJISIETCS aHaJW3 BHYTPEHHErO pbhIHKA WJIM BHEIIHEH

1 UCLUSTER.ORG: Todvém sxomomuku Yepaumnvl uepes pazeumue unnosayuonnvix kiacmepos (2021). [onling].
https://ucluster.org/universitet/klastery-ukraina/2010-study/podjom-ehkonomiki-ukrainy-cherez-razvitie-innovacionnykh-
klasterov/ (Jlata mocemienust: 09.06.2021)

2 VroryGnénnble u BceoObeMITIOIIHE 30HbI cBOOOHOM Toprosim, YB3CT (DCFTA)
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TOPTOBJIN aBTOMOOWISIMU. UTOOBI JIydiie pa3oOpaTbcsi B MpobOieMe, Mbl TaKKe MPEACTaBUIN
rpaduku 1 Ta0NHIly, KOTOPBIE TIOMOTYT HaM JTy4Ille TPOAHATU3HPOBATH TEKYIIYIO CHUTYAIIHIO B
3TOM cermeHte. B Xozae aHanu3a Mbl 3aTPOHYJIM TaKKe aBTOMOOWJIbHBIE KIJACTEPbl M TaK
Ha3piBaeMoe CorJionieHre yriyoIeHHOH U BCeoObEeMITIONIEH 30HBI CBOOOIHOM TOPTOBINA MEXKTY
EC u Ykpaunoii (co cokpamenrem DCFTA).

Uro kacaercs METOAMKH pabOThI, B TIPOIECCEe MUCAHMSI CTAaThH, B HAYAIBHOM JTaIle, MbI
arperupoBalid JUTEPATypy, KOTOPYIO HCIIOJIb30BAJIM B KaueCTBE HCXOJHBIX JaHHbIX. B
OCHOBHOM MbI HCIOJIb30BAIM YKPAUHCKHE PYCCKOS3BIYHBIE MCTOYHUKU, B TEPBYIO OYEPEb
JaHHBIE C caiTa AccoIuanuyd aBTOMOOWMJIBHON MPOMBIILICHHOCTH YKpauHbl. VIMEHHO 3TOT
MCTOYHUK MBI MOKEM CUUTATh OJJHUM U3 CaMbIX aKTyaJbHBIX U HAJCKHBIX IIPH aHAJIM3€ PbIHKA
ABTOMOOWJIBHOTO CerMeHTa. BakHBIM MCTOYHUKOM MHGpOpMAIUU ObUTH Takke TOKyMeHThl EC
it  MexnyHapoaaeiii  ToproBbiii  11eHTp (INTRACEN). Ilpu HamucaHum CTaTbu MBI
MCIIOJIB30BAJIM METOJbl aHallM3a, CUHTE3a, WHIYKLUUU, ETyKIUW, aHAJOTUU, CPABHEHUS WU
aOCTpaKITUH.

INEPCIIEKTHUBbI

IlepcnekTuBHI Ha OJMaKalilIee Oyayiee

VKpanHCKasi 9KOHOMMKA, MOCKOJbKY OHa IPOM3BOJAUT IOPa3/l0 MEHbIIEe aBTOMOOWIEeH Ha
JylLIly HaceJIeHUs 110 CPAaBHEHUIO C APYTUMU €BpoNeickuMu cTpaHamu (Harpumep, CnoBankoi
Pecny6nukoif), He oJIBEp>KeHa TAKUM BHEIIHUM BO3JIEHCTBUSM U 3aK0JI€0aHUAM, KaK B Cilydae
aBTroMoOmiIbHOM sKkoHOMUKM EC, B wuactHoctn CroBakuu. Kpome TOro, kak Mbl
POaHAIU3UPOBAIIU, 3TH ABTOMOOMIIN MpEeHAa3HAYEHbI B IEPBYIO OUEPE/Ib ISl YAOBIETBOPEHUS
BHyTpeHHero cmnpoca. COBOKYNHBII BHYTPEHHUH CHOPOC MOKET OBITh HapylIeH TOJIbKO
HEKOHTPOJINPYEMBIM pPAcIpOCTPaHEHUEM KOPOHAaBUpPYCa, B peE3yJbTaTe€ YEro HEKOTOpHIE
(bhabpuku 10KHBI OyAYT MEPEXOAUTh K TaK Ha3bIBAEMOMY cmeHO-0au pexumy. OIHAKO MOCIe
roja Mep M IOCIEACTBUI KOpOHaBUpyca MHOI'ME, OCOOCHHO aBTO3aBOJbl, YK€ CMOIJHU
QIalTUPOBATBCA M CTaTh OoJjiee YCTOWYMBHIMH M THOKMMH K TaKUM SKCTPEMAIbHBIM,
HENPEICKa3yeMbIM U HEOKUJaHHBIM SIBJICHUSM.

[TpoGiieMa MOXET 3aKiII4aThbCs B CEKTOPE aBTOMOOMJIBHBIX IMOCTABOK, KOTOPBIH CHIIBHO
3aBHCUT HE TOJIBKO OT IIOCTaBOK 3amyacTedl Ui YKpaMHCKMX aBTOMOOWJeH, HO H
ABTOMOOWJIBHBIX 3armyacTe M aBTOMOOWJIBHBIX aKceccyapoB MM 3amyacted B crpansl EC.
Tonbko B Teuenue 2020 roga YkpamHa skcnopThpoBaia B Ilomblry KOMIUIEKTHI kaOeneit
3aKUTaHMs U APYrue KOMIUIEKTHI IpaiiBepoB Ui TPAHCHIOPTHBIX CPEJCTB HA CyMMY oKouio 240
MJIH. €BPO WJIM 3JIEKTPHUUYECKUE TMPOBOAA M KalOenu HampsuKeHMs, TakKe MCIOJb3yeMble B
aBTOMOOMIEHOM CErMEHTE, CTOMMOCTBIO 0KOJIO 14 MiH eBpo.?

B Bompoce nMnopra MOKHO NMPOTHO3UPOBATh PAa3BUTHE HEKOTOPBIX KJIFOUEBBIX MOMEHTOB -
nosis umnoprta aBromoOunedt w3 [epmanum, Ilomemm, CIIA, Anonuum u Kurtas Oyner
npojoJDKaTh pacTH, a aoss Poccuiickoit dexepaunn B UMIopTre aBTOMOOMIEH B YKpauHy
OyIeT NpoaoJKaTh CHUXKATbCA. OTa TEHJCHIMS CBSi3aHa HE TOJBKO C IKOHOMUYECKUMH
ABJICHUSIMU, HO M C TIOJUTHUYECKON HANpPABICHHOCTBIO YKpaWHbI, YTO TAKXKE CYIIECTBEHHO
BIIMSICT HA BHEUTHETOPTOBBIE OTHOMICHHs. OOIuit UMIIOPT aBTOMOOWMIICH JAOJKEH MPOOJIKATh
pactu. BaxHoll cocTaBisiolieil MMIIOpTa SBIAIOTCS HE TOJBKO HOBbIE aBTOMOOWIM, HO U
MoJiep>KaHHble aBTOMOOWIH, OT KOTOpbIX rpaxaane EC mocteneHHO M30aBIAIOTCS U MPOJAIOT
ux VYkpauHe. Tonbko B MPUTPAHUYHOM YXKTopojJe Mbl MOXKeM HaOmoJaTh MHOTO
MOJIepP’)KaHHBIX aBTOMOOUJIEH CO CIIOBAllKUMM PETHUCTPALMOHHBIMU HOMEpPAaMH, KOTOPbIE KIYT
TepBoif perucTpamum.?

LINTRACEN - International Trade Center UN, Mextysapossiii Toproesiii neatp OOH
2 CobcTBeHHOE HAOMIOIEHNE
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Bo3MOKHOCTH U1 CI0BAIKMX KOMIIAHUI

UYro kacaeTcsi aBTOMOOMIIBHOTO CETMEHTa B YKpauHe, €CTh TaKKe€ HEKOTOphIe UHTEPECHbBIE
BO3MOXXHOCTH JUISI CJIOBAIIKUX MPEANPUHUMATEILCKUX CYObeKTOB. OHM MOTYT OCYIIECTBISATH
MOCTaBKM aBTOMOOWIJIBHBIX 3amyacTeid ¢ Oosiee BBICOKOM J00aBICHHONH CTOMMOCTBIO [
aBTOMOOWJIBHBIX 3aBOJIOB. Oco00 CTOUT OTMETUTh pacrnojiokeHue 3aBona «EBpokap»
HEMOCPEICTBEHHO 3a rpanuileil co CinoBakueid, Henaneko ot ropojaa YepHa-nan-Tucoy B cene
CoJIOMOHOBO WM JIPYTHIX 3aBOJIOB, 0COOeHHO BO JIbBOBCckoi wimm KBano-DpaHKOBCKOM
obnactu. B 3TOM OTHOILIEHUH TPaH3UT KOMIOHEHTOB TAaK)K€ MOXET MPoXoauTh uepe3 [lombiry
B CBSI3M CO CHMJKEHHEM TpPaHCIOPTHBIX pacxonoB. Tpan3ur 3amuared depe3 Kaprmarel B
3akapnaTCKod YKpauHEe MOXET 3HAYUTEIbHO 3aMEUIMTh IPOLECC MOCTaBKU U CHU3UTh
TMOKOCTh U KOHKYPEHTHOE MPEUMYIIECTBO CIOBAIIKUX KOMITAHUN, KOTOPBIC HAWIYT JEIIOBOTO
naptHepa B JIbBoBckoil nian MBano-®paHKOBCKOIl 007aCTH U TOMBITAIOTCS yIOBIETBOPUTH €TI0
noTpeOHOCTH U TPeOOBaHMUSL.
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REZUMAT:
AUTORITATEA PARINTEASCA iN DREPTUL INTERNATIONAL PRIVAT ROMAN

Art. 2.611 din C. civ. roman dispune: ~ Legea aplicabila se stabileste potrivit Conventiei privind
competenta, legea aplicabild, recunoasterea, executarea si cooperarea cu privire la rdaspunderea
parinteasca si masurile privind protectia copiilor, adoptata la Haga la 19 octombrie 1996, ratificata
prin Legea nr. 361/2007.”

Calificarea autoritatii parintesti in dreptul international privat romdn urmeaza terminologia
consacratd in dreptul substantial. ,, Autoritatea pdrinteascd” — nofiune noud, inspiratd de codurile
francez si cel din Québec —, constituie cadrul general cu privire la drepturile si indatoririle parintesti
privind persoana si bunurile copilului minor, exercitarea autoritdtii parintesti §i decdderea din
exercitiul drepturilor parintesti.

Conventia privind competenta, legea aplicabild, recunoagsterea, executarea §i cooperarea cu privire
la raspunderea parinteasca si masurile privind protectia copiilor, adoptata la Haga la 19 octombrie
1996, precizeaza ca fiecare dintre statele contractante desemneazd o autoritate centrald responsabila
cu indeplinirea obligatiilor stabilite care i revin pentru a se putea realiza cooperrea judiciara.Avand in
vedere cd fiecare stat stat contractant are propria legislatie privind masurile de protectie a copilului si
a bunurilor acestuia, este esentiald informatia cu privire la dreptul strdin.

Conventia prevede ca una dintre indatoririle ce revin autoritdtilor centrale desemnate in cadrul
statelor este furnizarea de informatii, pe doua directii:

e informatii privind propriul sistem de drept;

e informatii cu privire la serviciile disponibile in domeniul protectiei copilului’,

Regulamentul nr. 2201/2003 din 27 noiembrie 2003 (Bruxelles Il bis) trateazd competenta,
recunoasterea si executarea deciziilor in materie matrimoniald si in materia raspunderii parintesti.
Studiind acest regulament constatam ca sfera de aplicare include conflictele de jurisdictii, nu §i
conflictele de legi.

Ne propunem sa prezentam §i sa analizam in acest articol Conventia privind competenta, legea
aplicabila, recunoasterea, executarea si cooperarea cu privire la raspunderea parinteasca si masurile
privind protectia copiilor, adoptata la Haga la 19 octombrie 1996.
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ABSTRACT:
PARENTAL AUTHORITY IN ROMANIAN PRIVATE INTERNATIONAL LAW

Article 2,611 of the Romanian Civil Code provides: “The applicable law is established according to
the Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation on
Parental Responsibility and Measures on the Protection of Children, adopted at The Hague on 19
October 1996, ratified by Law no. 361/2007 .

The qualification of parental authority in Romanian private international law follows the
terminology enshrined in substantive law. "Parental authority” - a new notion, inspired by the French
and Quebec codes - is the general framework for parental rights and duties regarding the person and
property of the minor child, the exercise of parental authority and the revocation of the exercise of
parental rights.

The Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation on
Parental Responsibility and Child Protection Measures, adopted in The Hague on 19 October 1996,
states that each of the Contracting States shall designate a central authority responsible for the
fulfillment of its obligations for judicial cooperation. Given that each Contracting State has its own
legislation on measures to protect the child and his or her property, information on foreign law is
essential.

The Convention provides that one of the duties of designated central authorities within States is to
provide information in two directions:

« information on one's own legal system;

« information on available child protection services.

Regulation no. Regulation (EC) No 2201/2003 of 27 November 2003 (Brussels Ila) deals with
jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of
parental responsibility. Studying this regulation, we find that the scope includes conflicts of jurisdiction,
not conflicts of laws.

We intend to present and analyze in this article the Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Cooperation on Parental Responsibility and Measures for the Protection
of Children, adopted at The Hague on 19 October 1996.

Keywords: Romanian private international law, Romanian Civil Code, the law applicable to child
protection measures, the field of law applicable to child protection measures, the law applicable to
parental responsibility the field of law applicable to parental responsibility, public order, remission.

JEL Classification: K12, K22
CZU: 347.7

PE3IOME:
POJAUTEJBCKHUE IOJITHOMOYMUSA B MEXK/IYHAPOJIHOM
YACTHOM IIPABE PYMBIHUHN

Cmamovst 2611 [I'pasxcoancrkoeo xooexca Pymwvinuu enacum: ‘“‘Ilpumenumoe 3aKoH0Oamenrbcmeo
ycmanogneHo 6@ coomeemcmeuu ¢ Koueenyueti o 1opucoukyuu, npumMeHUMOM npase, NpUHAHuu,
obecneyenuu cobno0O0eHUs u COmpyoHuyecmae 8 00aACmu poOUMenbCKOU OMEemMcmeeHHOCMU U Mep No
s3awume demeti, npunamoti 6 laace 19 oxmabps 1996 2o0a u pamuguyuposannoii 3axonom Ne
361/2007".

Keanugpuxayus pooumensckux noaHOMOUUU 6 MeHCOYHAPOOHOM 4YaCmHOM npagse Pymvinuu
coomeemcmeyem — MePMUHONO2UY,  3AKPENIeHHOU 8  MamepuanvHom npage. "Podumenvckue
nonnomoyusn" - Hogoe nousmue, 8600xHosReHHoe kKooekcamu Ppanyuu u Keebeka, - smo obwjue pamxu
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POOUMENbCKUX NPAB U 003AHHOCHEl 8 OMHOWEHUY TUYHOCIIU U UMYWEeCMBAd HeCO8EePULEHHOIEMHESO
pebenka, ocyujecmeneHust poOumenbCKux NOJHOMOYUL U OTMMEHbL OCYUeCMEIeHUsL POOUMENbCKUX NPAs.

Koneenyus o 1opucouxyuu, npumeHumMom npage, NPUSHAHUU, UCHOJIHEHUU U COMPYOHUYecmee 8
obacmu pooumenbcKol OmeemcmeeHHOCMU U Mep no 3awume demetl, npunamas 6 I aaze 19 oxmsabps
1996 200a, enacum, umo xadicooe u3 Jo208apueaiowuxcs 20cy0apcme HasHavaem YeHmpaibHulil Op2an,
OMBEMCMBEHHDIIL 3a GLINOIHEHUE CBOUX 00A3AMENLCTNE N0 CYOEOHOMY compyoHuduecmay. Yuumvieas,
uymo kaosicooe Jlocosapusaroujeecsi 20Cy0apcmeo umeen c8oe COOCMEEHHOe 3aKOH00AMeNbCME0 0 Mepax
no 3awume pebeHKa u e20 Ui ee cOOCMBEHHOCMU, UHGOpMayus 00 UHOCMPAHHOM Npage umeem
8adICHOE 3HAYeHUe.

Koneenyus npedycmampueaem, umo 00Hou U3 0013aHHOCMEN HAZHAYEHHbIX YEHMPATbHBIX OP2AHO8 8
20Cy0apcmeax A6semcst npedocmagieHue UHHOPMayuy 6 O8YX HANPAaGLeHUsX.:

* ungopmayus 0 CO6CMEEHHOU NPABOBOL cucmeme,

* uHhopmayusi 0 OOCMYNHBIX YCAY2aX NO 3auume Oemeil.

HonoocenueNo. Ilocmanoenenue (EC) Ne 2201/2003 om 27 nosopa 2003 200a (Bproccenv Ila)
Kacaemes 10pucouKyul, APUSHAHUs U NpuUgedeHus 6 UCNOJHEeHUe CYOeOHbIX peuleHull no cemeuHbiM
oenam u 60npocam pooumenbckoli omeemcmeeHHocmuy. M3yuas smo nonodicetue, mvl 0OHapyicugaem,
umo cpepa e2o npuMeHenUst BKII0HAen KOHMIUKMbL IOPUCOUKYUU, 4 He KOIUZUU 3AKOHOB.

Mbl namepenvl npedcmagums U NPOAHATUIUPOSAMb 6 d3Mou cmambe KoHgenyuio o 10opucouxyuu,
NPUMEHUMOM npase, NPUHAHUY, obecnedenuu CcoOMOOeHUss U compyoHuyecmeée 6 obpacmu
POOUmMeNbCKOU OMEemMCmeeHHOCIMU U Mep no 3awume Oemet, npunamyrw 6 laace 19 oxmsabops 1996
2o0a.

Knrouesvie cnosa: Meosicoynapoonoe wacmuoe npaso Pymvinuu, Ipasxcoanckuii xodexc Pymvinuu,
3AKOH, NPUMEHUMDbLIL K Mepam no sawjume oemeil, 001acms npasd, NPUMEHUMAs K Mepam no sauwjume
Ooemetl, 3aKOH, NPUMEHUMBIU K POOUMENbCKOU OMEEeMCmMEEeHHOCMU, 001ACMb NpPasd, NPUMEHUMAs K
POOUMENbCKOT OMBEMCMEEHHOCMU, 00UeCMBEHHbIL NOPSOOK, 0C80O0ICOEHU.

JEL Classification: K12, K22
YIK: 347.7

Conventia privind competenta, legea aplicabila, recunoasterea, executarea si
cooperarea cu privire la raspunderea parinteasca si masurile privind protectia copiilor,
adoptata la Haga la 19 octombrie 1996

1. Domeniul de aplicare al Conventiei privind competenta, legea aplicabild,
recunoasterea, executarea si cooperarea cu privire la raspunderea pdrinteascd si
masurile privind protectia copiilor, adoptatd la Haga

Potrivit art. 1 parag. (1) constituie obiect al Conventiei:
determinarea statului ale carui autoritati sunt competente sa ia masurile de protectie a
persoanei sau a bunurilor copilului;
determinarea legii aplicabile de cdtre aceste autoritdti in exercitiul competentei lor;
determinarea legii aplicabile raspunderii parintesti;
asigurarea recunoasterii si executarii unor asemenea masuri de protectie in toate statele
contractante;
stabilirea cooperdrii necesare intre autoritdtile statelor contractante pentru a asigura atingerea
obiectivelor conventiei.”
Din prevederile art. parag. (1) ale Conventiei rezulta ca in domeniul de aplicare intra, in
esentd doud aspecte:?
autorititile nationale competente! vor determina legea aplicabild pentru a lua misurile de
protectie fie pentru copil, fie pentru bunurile copilului (asptect reglementat de art. 15 —art. 22
din Conventie);

1 D.-Al, Sitaru. Drept international privat. Partea generald. Partea speciala-Norme conflictuale in diferite ramuri si
institutii ale dreptului privat, Editura CH Beck, Bucuresti, 2013, p.237.
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determinarea legii aplicabile raspunderii parintesti (asptect reglementat de art. 15 —art. 22 din
Conventie)

In vederea determinirii domeniului de aplicare Conventia privind competenta, legea
aplicabila, recunoasterea, executarea §i cooperarea cu privire la raspunderea parinteasca si
masurile privind protectia copiilor de la Haga procedeaza la calificarea notiunilr de
“raspundere parinteascd” si de “copil”.

Art. 1 parag. (2)  precizeaza ca “termenul ,,raspundere parinteasca” include autoritatea
parinteasca sau orice relatie similara acestei autoritati, prin care se determind drepturi, puteri si
obligatii ale parintilor, ale tutorelui sau ale altui reprezentant legal in legdtura cu persoana sau
bunurile copilului.”

Art. 2 in ceea ce priveste notiunea de copil stipuleazd se aplicd copiilor din momentul
nasterii lor i pand la implinirea varstei de 18 ani”. Deci, “Conventia vizeaza minorii $i
deoarece nu distinge, poate fi vorba si de cei care au dobandit capacitate deplina de exercitiu
inainte de Tmplinirea varstei de 18 ani (de exemplu prin cdsatorie). Conventia nu se referd la
copilul conceput dar neniscut.”?

In art. 3 din Conventie sunt mentionate, exemplificativ aspectele reglementate:

a. atribuirea, exercitiul si restrangerea, totala sau partiala, a raspunderii parintesti, precum si
delegarea acesteia;

b. dreptul de incredintare, inclusiv dreptul privind ocrotirea persoanei copilului si, in special,
dreptul de a hotari asupra locului de resedinta al copilului, precum si dreptul de vizita, prin care
se intelege inclusiv dreptul de a lua copilul, pentru o perioada determinata, intr-un alt loc decat
resedinta sa obisnuita;

C. tuteld, curatela si institutii similare;

d. desemnarea si atributiile oricarei persoane sau oricarui organism care are sarcina sa se
ocupe de persoana copilului sau de bunurile acestuia, sa 1l reprezinte ori sa il asiste;

e. plasamentul copilului intr-o familie substitutiva, intr-o forma de protectie institutionalizata
(centru de plasament), protectie prin kafalah ori printr-o institutic similara. Daca autoritatea
competentd, determinatad conform dispozitiilor Conventiei, are in vedere plasamentul copilului
intr-o familie substitutiva sau intr-o institutie ori masuri de ocrotire prin kafalah sau printr-o
institutie similard si dacd un asemenea plasament ori asemenea masuri de ocrotire au loc in alt
stat contractant, trebuie In prealabil sd se consulte cu autoritatea centrala sau cu alta autoritate
competentd din cel din urma stat. Conventia impune conditia transmiterii unui raport privind
copilul, cu aratarea motivelor privind plasamentul sau masurile de ingrijire propuse. Decizia
privind plasamentul ori masurile de ocrotire poate fi luatd in statul solicitant numai daca
autoritatea centrala sau altad autoritate competentd a statului solicitat a consimtit la plasament
sau la masurile de ocrotire, tindnd seama de interesul superior al copilului (art. 33);

f. supravegherea de catre autoritatile publice a ocrotirii copilului acordate de catre orice
persoana cdreia acesta i-a fost incredintat;

g. administrarea, conservarea sau actele de dispozitie privind bunurile copilului.

Art. 4 stipuleazd urmatoarele situatii in care nu se aplicd Conventia:

a) ’stabilirea sau contestarea filiatiei;

deciziile privind adoptia, masurile pregatitoare pentru adoptie, anularea ori revocarea
) adoptiei;
C) numele si prenumele copilului;
d obtinerea capacitatii depline de exercitiu;

e) obligatiile de intretinere;
f) legate sau succesiuni;

1 G. Lupsan. Ghid de drept international privat in materia dreptului familiei. Editura Magic Print, Onesti, 2014 pp.9-13.
2 D.-Al,, Sitaru. Drept international privat. Partea generald. Partea speciala-Norme conflictuale in diferite ramuri si
institutii ale dreptului privat, editura CH beck, Bucuresti, 2013, p.237.
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0) securitatea sociala;
masurile publice de natura generald in domeniul educatiei si sdnatatii;
masurile luate ca urmare a unor infractiuni savarsite de copil;
deciziile privind dreptul de azil si privind imigratia.

Observam din dispozitiile acestui articol cd enumerarea este limitativa. Deci, vor fi supuse
prevederilor acestei Conventiei Tn materia raspunderii parintesti si protectiei copilului tot ce nu
apare in enumerare.

Din prevederile art. 1-art.4 din Conventic se observa ca se determind legea aplicabild
autoritatii parintesti si masurilor de protectie a copilului indifferent de izvorul autoritatii
parintesti (filiatie fireasca, tuteld, curatela si institutii similar) cu exceptia adoptiei.

Ocrotirea majorului este supusa legii aplicabile conform art. 2578 C civ excedand domeniul
de aplicare al Conventiei privind competenta, legea aplicabila, recunoasterea, executarea §i
cooperarea cu privire la rdspunderea parinteasca si masurile privind protectia copiilor, de la
Haga.!

2.Dispozitii referitoare la statele contractante conform Conventiei privind competenta,
legea aplicabild, recunoasterea, executarea si cooperarea cu privire la raspunderea
parinteascd si masurile privind protectia copiilor, adoptati la Haga

Conform art. 46 in situatia in care intr-un stat contractant se aplicd mai multe sisteme de
drept sau ansambluri de reguli diferite in domeniul protectiei copilului si a proprietatii acestuia
nu este obligatoriu sa aplice prevederile conventiei conflictelor doar numai acestor sisteme de
drept ori ansambluri de reguli.

Din dispozitiile art. 47 observam ca in situatia in care un stat cu doua sau mai multe sisteme
de drept sau ansambluri de reguli ce au legaturd cu domeniul protectiei copilului si a proprietatii
acestuia, se aplicd urmaoarele reguli in functie de in unitdtile teritoriale respective:

orice referire la resedinta obisnuita in acel stat priveste resedinta obisnuita intr-0 unitate
1. teritoriala;
orice referire la prezenta copilului in acel stat priveste prezenta copilului intr-0 unitate
. teritoriala;
orice referire la situarea proprietatii ori a bunurilor copilului in acel stat priveste situarea
. proprietatii copilului intr-o unitate teritoriala;
orice referire la statul al carui cetdtean este copilul priveste unitatea teritoriald desemnata
. de legea statului respectiv sau, In absenta unor prevederi legale exprese, unitatea teritoriala
cu care copilul are cele mai stranse legdturi;
orice referire la statul a carui autoritate este sesizatd cu o cerere de divort sau de separare
. legald a parintilor copilului, ori de anulare a casatoriei acestora priveste unitatea teritoriald a
carel autoritate este sesizata cu o astfel de cerere;
orice referire la statul cu care copilul are legaturi stranse priveste unitatea teritoriald cu
. care copilul are astfel de legaturi;
orice referire la statul pe teritoriul caruia copilul a fost deplasat ori retinut priveste unitatea
. teritoriala in care copilul a fost deplasat ori retinut;
orice referire la organismele ori autoritatile acelui stat, altele decat autoritatile centrale,
. priveste organismele sau autoritdtile autorizate sa actioneze in unitatea teritoriald respectiva;
orice referire la legea, procedura sau autoritatea statului in care a fost luatd o masura de
. protectie priveste legea, procedura sau autoritatea din unitatea teritoriald in care a fost luata
masura respectiva;

! Ibidem.
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10. orice referire la legea, procedura sau autoritatea statului solicitat priveste legea,
procedura sau autoritatea din unitatea teritoriald In care este cerutd recunoasterea sau
executarea actului respective”

Conform art. 48 in care un stat are douda sau mai multe unitati teritoriale, fiecare avand
propriul sau sistem de drept si reguli pentru domeniile acoperite de conventie, in scopul
identificarii legii aplicabile potrivit art. 15-art. 22 sunt aplicabile urmatoarele reguli:

Se aplica legea unitatii teritoriale respective 1n situatia in care prevederile legale in vigoare

) intr-un stat coincid cu cele aplicabile in unitatea teritoriala;
se aplica legea unitatii teritoriale, astfel cum a fost definitd la articolul 47 in situatia in
b) care nu exista prevederi legale aplicabile.

In situatia in care existd doud sau mai multe sisteme de drept si reguli cirora se supun
diferite categorii de persoane In ceea ce priveste domeniile acoperite de aceastd conventie,
conform art. 49, in scopul identificarii legii aplicabile potrivit art. 15-art. 22 sunt aplicabile
urmatoarele reguli:

In functie de dispozitiile in vigoare in acel stat prin care se identifici care legea este

) aplicabilaraportului juridic respectiv;
Insituatia in care nu exista dispozitii in vigoare care sa identifice legea aplicabild se va
) aplica legea sau regulile de drept cu care copilul are cele mai stranse legaturi.

Art. 60 prevede:” Orice stat contractant va putea, cel mai tarziu la momentul ratificarii,
acceptdrii, aprobarii sau aderdrii ori la momentul unei declaratii facute in conformitate cu
articolul 59, sa facad fie una, fie ambele rezerve prevazute la articolul 54 alineatul (2) si la
articolul 55. Nici o altad rezerva nu va fi admisa. (parag. 1) Orice stat va putea, in orice
moment, sd retragd o rezerva pe care a facut-o. Aceasta retragere va fi notificata depozitarului
conventiei. (parag. 2) Rezerva fisi inceteaza efectele in prima zi a celei de-a treia luni
calendaristice incepand de la momentul notificarii mentionate in alineatul precedent. (parag.
3)

Art. 55 parag (1) prevede ca in conformitate cu art 60, un stat contractant va putea:
sd rezerve competenta autoritatilor sale de a lua mdsuri pentru protectia bunurilor
a) copilului situate pe teritoriul sau;

” sd rezerve dreptul de a nu recunoaste raspunderea parinteasca ori masurile care sunt
(b) incompatibile cu masurile luate de autoritatile sale privind bunurile ori aceste bunuri.”

Parag. (2) ala celuiasi articol stipuleaza: ”Rezerva va putea fi restransa la anumite categorii
de bunuri.”

Art. 59 parag. (1) stipuleaza ca daca un stat “are doud sau mai multe unitati teritoriale in care
diferite sisteme de drept se aplica materiilor reglementate de prezenta conventie va putea, in
momentul semnarii, ratificdrii, acceptdrii, aprobdrii sau aderdrii, sd declare cd prezenta
conventie se va aplica tuturor unitatilor sale teritoriale ori numai uneia sau mai multora dintre
acestea si va putea, In orice moment, sd modifice aceastd declaratie facand o noua declaratie.”

Din parag. (2) observam ca declaratiile date vor fi notificate depozitarului conventiei si vor
indica expres unitdtile teritoriale la care conventia se aplica iar in parag. (3) se reglementeaza
situatia in care un stat nu face declaratia prevazutade parag. (1), conventia se va aplica pe
intreg teritoriul acestui stat.

3.Cooperarea statelor conform dispozitiilor din Conventiei privind competenta, legea
aplicabild, recunoasterea, executarea si cooperarea cu privire la raspunderea pdrinteasca si
mdsurile privind protectia copiilor, adoptatd la Haga

In fiecare stat contractant va exista o autoritate centrald care va avea misiunea si duci la
indeplinire obligatiile stabilite de conventiede conventie. (art. 29 parag. 1)

Statele federale, statele cu mai multe sisteme de drept sau statele avand unitati teritoriale
autonome pot desemna o autoritate centrald sau mai multe autoritati centrale si sa specifice
intinderea teritoriald sau personald a atributiilor lor. Cand un stat a numit mai mult de o
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autoritate centrald, el desemneaza autoritatea centrald careia 1i poate fi adresatd orice
comunicare in vederea transmiterii ei catre autoritatea centrald competenta in cadrul acestui
stat. (art. 29 parag. 2)
Autoritatile centrale au printre atributii (art. 30):
o Cooperarea intre ele si sd promoveze cooperarea intre autorititile competente in statele
lor 1n scopul realizérii obiectivelor conventiei;
e 1In vederea aplicarii conventiei trebuie si ia misurile potrivite pentru a furniza
informatii cu privire la legislatia proprie;
e  Masuri potrivite cu privire la serviciile disponibile Tn domeniul protectiei copiilor.
Art. 31 din Conventie prevede: ”Autoritatea centrala a unui stat contractant ia, fie direct, fie
cu sprijinul autoritatilor publice sau altor organisme, masurile potrivite pentru:
a facilita comunicarea si a oferi asistenta prevazuta pentru aceasta la art. 8 si art. 9;
)
a facilita, prin mediere, conciliere sau alte mijloace asemanatoare, intelegeri asupra
) solutiilor privind protectia persoanei sau a bunurilor copilului in situatiile carora li se aplica
dispozitiile conventiei;
a ajuta, la cererea autoritdtii competente a altui stat contractant, la localizarea copilului,
) atunci cand exista indicii cd acesta se afla pe teritoriul statului solicitat si are nevoie de
protectie.”
Conform art 32 autoritatea centrald a statului contractant unde copilul isi are resedinta
obisnuita si unde acesta se afld in prezent, la cererea motivatd a autorittii centrale sau a unei

alte autoritdti competente dintr-un stat contractant cu care copilul are stranse legaturi, poate,
direct sau cu ajutorul autoritatilor publice sau al altor organisme:

& sa furnizeze un raport privind situatia copilului;
)
sd solicite autoritatii competente din statul sdu sa ia in considerare posibilitatea de a lua
) masuri privind protectia persoanei sau a bunurilor copilului.

Din art. 33 parag. (1) observam ca ” Daca autoritatea competentd potrivit articolelor 5-10
are in vedere plasamentul copilului intr-o familie substitutiva sau intr-o institutie, ori masuri de
ocrotire prin ,kafala” sau o institutie similard si dacd un asemenea plasament ori asemenea
masuri de ocrotire au loc in alt stat contractant, trebuie in prealabil sa se consulte cu autoritatea
centrald sau altd autoritate competentd din cel din urma stat. In acest sens, trebuie si transmita
un raport privind copilul, impreund cu motivele privind plasamentul sau masurile de Ingrijire
propuse.”

Ca si exceptie parag. (2) al aceluiasi articol dispune: “Decizia privind plasamentul sau
masurile de ocrotire poate fi luatd in statul solicitant numai daca autoritatea centrala sau alta
autoritate competentd a statului solicitat a consimtit la plasament sau la masurile de ocrotire,
tinand seama de interesul superior al copilului.”

Potrivit art. 34 parag. (1) autoritatile competente potrivit conventiei, pot in cazul in care se
impune o masura de protectie, dacd situatia o cere, sa solicite autoritdtilor celorlalte state
contractante informatiile relevante pentru protectia copilului sa le fie comunicate aceste
informatii.

In parag (2) al aceluiasi articol se stipuleazi ci “fiecare stat contractant va putea si declare
ca cererile in temeiul primului alineat sd fie comunicate autoritdtilor sale numai prin
intermediul autoritatii sale centrale.”

In vederea aplicdrii masurilor de protectie luate potrivit acestei conventii, dar in mod
deosebit 1n ceea ce priveste asigurarea exercitarii efective a dreptului de vizita, precum si a
dreptului de a mentine legaturi personale directe si regulate cu copilu autoritdtile competente
ale unui stat contractant pot cere sa asigure asitentd autoritatilor competente ale altui stat
contractant. (art. 35 parag. 1)

Art. 35 parag (2) prevede: ”Autoritatile unui stat contractant pe teritoriul caruia copilul nu
isi are resedinta obisnuitd pot, la cererea parintelui rezident in acel stat si care doreste sa obtind
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ori sd mentind legaturile personale cu copilul, sd culeagd informatii ori probe si sd se pronunte
asupra capacitatii acelui parinte de a exercita dreptul de avea legéturi personale cu copilul,
precum si conditiile in care acest drept poate fi exercitat de catre acel parinte. O autoritate care
are competentd, potrivit art.5- art. 10, de a decide asupra dreptului de a avea legaturi personale
cu copilul este obligata, inainte de a se pronunta, sa ia in considerare aceste informatii, probe
sau concluzii.”

Parag (3) al aceluiasi art. dispune: O autoritate care are competenta, potrivit articolelor 5-
10, de a hotari asupra dreptului de a avea legaturi personale cu copilul poate sd suspende
procedura pana la solutionarea unei cereri formulate conform parag. (2), In special atunci cand
ea este sesizata cu o cerere prin care se urmareste modificarea sau incetarea dreptului de a avea
legaturi personale cu copilul, conferit de autoritatile statului vechii resedinte obisnuite.

Conform parag. (4) din art. 35 ”Nicio dispozitie a prezentului articol nu impiedica o
autoritate competenta potrivit articolelor 5-10 de a lua masuri provizorii pana la solutionarea
unei cereri formulate conform parag. (2).”

Potirvit art. 36 ”In toate cazurile in care copilul este expus unui pericol grav, autorititile
competente din statul contractant in care au fost luate sau urmeaza sa fie luate masuri de
protectie fata de acel copil, daca au fost informate despre schimbarea resedintei copilului sau
despre prezenta copilului intr-un alt stat, la rdndul lor informeaza autoritétile acelui stat despre
pericol si despre masurile luate sau in curs de a fi luate.”

Din art. 37 observam ca nicio “autoritate nu poate solicita ori transmite informatii obtinute
conform prevederilor acestui capitol, dacd, in opinia sa, aceasta este de naturd si duca la
punerea 1n primejdie a persoanei sau a bunurilor copilului ori sd aduca atingere grava libertatii
ori vietii unuia dintre membrii familiei copilului.”

Art. 38 in ceea ce priveste cheltuielile pentru serviciile oferite stabilteste:

e "Fard a aduce atingere posibilitatii de a stabili cheltuieli rezonabile pentru serviciile
oferite, autoritatile centrale, precum si alte autoritdti publice ale statelor contractante suporta
propriile cheltuieli care decurg din aplicarea dispozitiilor prezentului capitol;(parag. 1)

e Un stat contractant poate incheia acorduri cu unul sau mai multe state contractante cu
privire la repartizarea acestor cheltuieli.(parag. 2)

4.Competenta statelor conform dispozitiilor din Conventiei privind competenta, legea
aplicabild, recunoasterea, executarea si cooperarea cu privire la raspunderea pdrinteasca si
masurile privind protectia copiilor, adoptatd la Haga

Competenta de a lua masuri de protectie a persoanei copilului sau a bunurilor acestuia revine
autoritatilor judiciare sau administrative ale statelor contractante de la resedinta obisnuita a
copilului. (art. 5 parag. 1)

In situatia in care se schimba resedinta obisnuita a copilului in alt stat contractant competenta
revine autoritdtilor din statul noii resedinte obisnuite sub rezerva articolului 7. (art. 5 parag. 2)

Competenta prevazutd la articolul 5 parag. (1) revine in situatia copiilor refugiati sau a
copiilor care, din cauza tulburarilor interne din tara lor, sunt deplasati pe plan international,
autoritatilor statului contractant pe teritoriul caruia se afld in prezent acesti copii ca rezultat al
deplasarii lor. (art. 6 parag. 1)

De asemenea, acest tip de cometenta se aplica si copiilor a caror resedinta obisnuita nu poate
fi stabilita. (art. 6 parag. 2)

Competenta revine autoritatilor statului contractant in care copilul 1si avea resedinta
obisnuita imediat inaintea deplasdrii sau neinapoierii in situatia deplasdrii sau a neinapoierii
ilicite a copilului, pand cand copilul a dobandit o resedintd obisnuitd intr-un alt stat si sunt
indeplinite urmatoarele conditii:

fiecare persoana, institutie sau alt organism avand dreptul de Incredintare a Incuviintat
) deplasarea sau neinapoierea; sau

copilul a locuit in acel alt stat o perioada de cel putin un an dupa ce persoana, institutia
) sau alt organism avand dreptul de incredintare a avut sau ar fi trebuit sa aiba cunostinta de
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locul unde se afla copilul, dar nicio cerere de inapoiere introdusa in cursul acestei perioade nu
este inca examinatd, iar copilul s-a integrat in noul mediu. (art. 7 parag. 1)
Se considera ilicitd deplasarea sau neinapoierea copilului atunci cand:
are loc cu Incdlcarea dreptului de incredintare a copilului atribuit unei persoane, institutii
) sau altui organism, separat sau impreund, potrivit legii statului in care copilul isi avea
resedinta obisnuita, imediat nainte de deplasare sau neinapoiere; si
acest drept era exercitat Tn mod efectiv, separat sau Impreund, la momentul deplasarii sau
) neinapoierii, sau ar fi fost astfel exercitat daca aceste evenimente nu ar fi survenit. (art. 7
parag. 2, teza l)

Dreptul de incredintare mentionat la litera (a) poate sa rezulte in special dintr-o atribuire de
plin drept, dintr-o hotarare judecatoreascad sau administrativd ori dintr-un acord in vigoare
potrivit dreptului acelui stat. (art. 7 parag. 2, teza 1)

Daca competenta a fost pastratd de autoritatile mentionate la parag. (1) competenta care
revine autoritatilor statului contractant in care copilul a fost deplasat sau in care a fost retinut
constd in a lua, atunci cand este necesar, numai masuri urgente pentru protectia persoanei sau a
bunurilor copilului, in conformitate cu art. 11. (art. 7 parag. 3)

In mod exceptional art. 8 parag. (1) stabileste ci “autoritatea statului contractant
competentd potrivit art. 5 sau art. 6, dacad considera ca in anumite situatii ar fi mai Th masura sa
aprecieze interesul superior al copilului, autoritatea altui stat contractant poate:

> fie sd solicite acestei autoritati, direct sau prin intermediul autoritatii centrale a acelui
— stat, sa accepte competenta de a lua acele masuri de protectie pe care le considera necesare;

fie sd suspende solutionarea cauzei si sd invite partile sa introducd o asemenea cerere
inaintea autoritatii celuilalt stat.”

Parag. (2) al aceluiasi art. enumera statele contractante ale caror autoritati pot fi sesizate
conform prevederilor parag. precedent si anume:

a) statul al carui cetdtean este copilul;

b statul in care sunt situate bunurile copilului;

)
statul ale cdrui autoritati sunt sesizate cu o cerere de divort sau separare legald a parintilor
) copilului ori pentru anularea casatoriei acestora;
¢ statul cu care copilul are cele mai stranse legaturi.
)

Autoritatile interesate pot proceda la un schimb de opinii. (art. 8 parag. (3) )

Art. 8 parag. (4) dispune: “Autoritatea solicitata sau sesizata potrivit prevederilor parag. (1)
poate sd accepte competenta in locul autoritatii competente conform art. 5 sau art. 6, dacd ea
considera ca aceasta este in interesul superior al copilului.”

In situatia in care autorititile statului contractant mentionate la art. 8 parag. (2) considera
ca in anumite situatii sunt mai in masura sa aprecieze interesul superior al copilului, ele pot:

fie sa solicite autoritdtii competente a statului contractant de la resedinta obisnuitd a
copilului, direct sau prin intermediul autoritatii centrale a acelui stat, sd le permita sd exercite
competenta de a lua masurile de protectie pe care le considera a fi necesare;

fie sa invite partile sd introduca o asemenea cerere catre autoritatea statului contractant de

la resedinta obisnuita a copilului. ”( art. 9 parag. (1))

Cand autoritatile au interes pot proceda la un schimb de opinii. (art. 9 parag. (2))

Ca si exceptie, “autoritatea care initiaza cererea poate exercita competenta in locul autoritatii
statului contractant de la resedinta obisnuita a copilului numai daca aceasta din urma a acceptat
aceasta cerere.” (art. 9 parag. (3))

Art. 10 parag. (1) stipuleaza “Farda a aduce atingere prevederilor articolelor 5-9,
autoritdtile unui stat contractant competente sa solutioneze cererea de divort sau de separare
legala a parintilor unui copil cu resedinta obisnuita in alt stat contractant sau pentru anularea
casatoriei lor pot, daca legea statului lor o permite, sa ia masuri de protectie a persoanei
copilului si a bunurilor acestuia, daca:
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la momentul inceperii procedurilor, unul dintre parinti are resedinta obisnuita in acel stat,
) iar unul dintre parinti exercita raspunderea parinteasca in legatura cu copilul; si
competenta acestor autoritati de a lua asemenea masuri a fost acceptata de catre parinti,
) precum si de catre orice altd persoand care exercita raspunderea parinteasca in legaturd cu
copilul, si daca aceasta competenta este in interesul superior al acestuia.”

In situatia in care hotararea care admite sau respinge cererea de divort, de separare legali sau
de anulare a casatoriei a devenit definitiva, ori procedura s-a incheiat din alt motiv competenta
prevazutd la parag. (1) de a lua masuri de protectie a copilului inceteazd de indata. (art. 10
parag. (2))

Competenta de a lua masurile necesare de protectic apartine autoritatilor din orice stat
contractant, pe al carui teritoriu se afla copilul sau bunurile sale) in toate situatiile cand exista
urgentd. (art. 11 parag. (1))

Ca si exceptie, toate masurile luate conform paragrafului precedent cu privire la un copil
care are resedinta obisnuita intr-un stat contractant isi Inceteaza efectele de Indata ce autoritdtile
competente potrivit art. 5-art.10 au luat masurile impuse de situatie. (art. 11 parag. (2))

In situatia in care copilul are resedinta obisnuitd intr-un stat necontractant masurile luate
conform parag. (1) isi inceteaza efectele in fiecare stat contractant de indatd ce masurile impuse
de situatie si luate de autoritdtile unui alt stat sunt recunoscute in statul contractant in cauza.
(art. 11 parag. (3))

Art. 12 parag. (1) dispune: Sub rezerva dispozitiilor articolului 7, autoritatile unui stat
contractant, pe al carui teritoriu se afla copilul sau bunurile acestuia, au competenta de a lua
masuri cu caracter provizoriu pentru protectia persoanei sau a bunurilor copilului, care au un
efect teritorial limitat la statul In cauzd, In madasura In care asemenea masuri nu sunt
incompatibile cu masurile deja luate de catre autoritdtile care au competenta potrivit art. 5- art.
10.”

In parag. (2) al aceluiasi art. se prevede: ” Masurile luate potrivit alineatului precedent cu
privire la un copil avand resedinta obisnuita intr-un stat contractant isi inceteaza efectele de
indatd ce autoritatile competente potrivit art 5- art.10 au luat o decizie in privinta masurilor de
protectie care ar putea fi impuse de situatie.”

Conform parag. (3) din acelasi art. ”Masurile luate potrivit parag. (1) cu privire la un copil
avand resedinta obisnuita Intr-un stat necontractant isi inceteaza efectele in statul contractant in
care masurile au fost luate, de indatd ce masurile impuse de situatie si luate de autoritdtile altui
stat sunt recunoscute in statul contractant in cauza.”

Dispozitiile art. 13 parag. (1) stipuleaza “Autoritatile dintr-un stat contractant competente
potrivit art. 5- art.10 sa ia masuri de protectie a persoanei sau a bunurilor copilului trebuie sa se
abtina de a se pronunta daca, la momentul inceperii procedurii, mdsuri corespunzatoare situatiei
au fost cerute autoritatilor unui alt stat contractant, de asemenea avand competentd potrivit art.
5- art.10 la momentul solicitarii, iar acestea sunt inca in curs de examinare.”

Ca si exceptie, nu se vor aplica dispozitiile parag. (1) daca autoritatile inaintea carora a fost
initial introdusa cererea pentru luarea masurilor au renuntat la competenta. art. 13 parag. (2)

Ca si exceptie, potrivit art. 14 “Masurile luate in aplicarea art. 5- art. 10 rdman in vigoare
conform prevederilor acestora, chiar daca o schimbare de imprejurari a indepartat elementele pe
care a fost intemeiatd competenta, atit vreme cat autorititile competente potrivit conventiei nu
au modificat, inlocuit sau inlaturat asemenea masuri.”

Art. 40 parag. (1) din Conventie prevede posibilitatea autoritatilor statului contractant unde
copilul isi are resedinta obisnuita sau cele ale statului contractant unde a fost luatd o masurd de
protectie de a elibera persoanei care exercitd drepturile si indatoririle parintesti ori persoanei
careia i-a fost incredintat spre ocrotire copilul, ca persoand si bunuri, la cererea acesteia, un
certificat care sa arate calitatea si limitele in care aceastd persoand poate actiona, precum si
puterile care ii sunt conferite.

Parag (2) al aceluiasi articol stipuleaza ca pana la proba contrarie, capacitatea si puterile
aratate in certificatul sus-mentionat sunt prezumate a fi investite In acea persoana iar in parag
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(3) se precizeaza ca “Fiecare stat contractant desemneaza autoritatile imputernicite sa elibereze
acest certificat.”

Din coroborarea dispozitiilor art. 41 si art. 42 constatam ca, autoritatile carora le-au fost
transmise datele cu caracter personal culese potrivit conventiei sunt tinute sda pastreze
confidentialitatea asupra lor, potrivit legii aplicabile in statul respectiv. Acestea nu vor putea fi
utilizate 1n alt scop decat cel pentru care au fost culese si transmise.

Potrivit art. 44 din Conventie “Fiecare stat contractant poate sd isi desemneze
autoritatile carora cererile prevazute la articolele 8, 9 si 33 din conventie trebuie sa le fie
transmise.”

Art. 45 din Conventie prevede: Desemnarile autoritatilor prevazute la articolele 29 si 44 vor
fi comunicate Biroului Permanent al Conferintei de Drept International Privat de la Haga.
(parag. 1) Declaratia prevazuta la articolul 34 alineatul (2) va fi facuta catre depozitarul
conventiei.” (parag.2)

Art. 54 din Conventie dispune: ” Orice comunicare trimisa autoritatii centrale ori altor
autoritdti dintr-un stat contractant se va face in limba originala si va fi Insotitd de traducerea in
limba oficiala ori intr-una dintre limbile oficiale ale acestui stat ori, daca acest lucru nu este
posibil, in limbile franceza sau engleza. (parag. 1) Totusi, un stat contractant poate, sub rezerva
prevazutd la articolul 60, sd se opund utilizarii fie a limbii franceze, fie a limbii engleze.”

(parag. 2)

5. Legea aplicabila masurilor de protectie a copilului conform dispozitiilor
Conventiei privind competenta, legea aplicabild, recunoasterea, executarea si cooperarea cu
privire la raspunderea pdrinteasca si masurile privind protectia copiilor, adoptati la Haga la
19 octombrie 1996

In exercitarea competentei care le-a fost atribuitd potrivit dispozitiilor capitolului II,
Autoritatile statelor contractante aplica legea lor nationald 1n exercitarea competentei care le-a
fost atribuita potrivit dispozitiilor conform art. 5 —art.14. (art. 15 parag. 1).

In functie de natura autoritatii, respective autoritate judiciari, autoritate administrative se
aplica legea forului (lex fori) sau legea autoritatii (lex auctoris).

Conform regulei stabilite in art. 5 parag (1) din Conventie, autoritdtile judiciare sau
administrative competente pentru a lua masurile de protectie a persoanei sau a bunurilor
copilului sunt cele de la resedintd obisnuita, legea autoritatii competente coincide cu cea a
resedintei obisnuite a copilului. De asemenea, legea autoritatii competente pentru a lua masurile
de protectie a persoanei sau a bunurilor copilului se aplica si art. 6 si urm., autoritatea
comptentd fiind alta decit cea de la resedinta obisnuita a copilului.

Literatura de specialitate ne spune ca ” ratiunea acstei reglementarieste aceea de a permite
unei autoritdti sa adopte pentru copil acele masuri de protectie pe care le cunoaste cel mai bine,
deoarece sunt prevazute de legea statului careia ii apartin, cu atdt mai mult cu cat este de
presupus ci in acel stat misura de protectie se va aplica in primul rand.”!

Ca si exceptie, poate aplica sau se poate lua in considerare aplicarea legii unui alt stat cu care
situatia respectivd prezintd cea mai stransd legatura dacd protectia persoanei sau a bunurilor
copilului o impune. (art. 15 parag. 2)

Deci, aplicam legea proprie (the proper law) in situatia data, la aprecierea autoritatii
competente. Prin notiunea de legea a staului cu care situatia respectivd prezintd “cea mai
stransa legatura” intelegem ca se va aplica legea acelui stat care asigurd cel mai bine interesul
superior al copilui.

Aplicarea art 15 parag 2 din Conventie se justificd in cazuri precum: legea resedintei
obisnuite a copilului prevede o masurad de protectie pe care legea autoritatii nu o cunoaste, dar
care poate asigura mai bine interesele copilului (spre exemplu: instituirea unei fiducii-trustr-

1 D.-Al, Sitaru. Drept international privat. Partea generald. Partea speciala-Norme conflictuale in diferite ramuri si
institutii ale dreptului privat, editura CH beck, Bucuresti, 2013, p.239.
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privind bunurile copilului), se va aplica legea resedintei obisnuite; legea locului situdrii
bunurilor copilului care fac obiectul vanzarii in scop de ocrotire (lex situs) impune existenta
unei autorizdri pe care legea autoritatii nu o solicit (spre exemplu, din partea périntelui care nu
are custodia copilului sau a instantei de tuteld) acea autorizare va trebui obtinuta; dacad un copil
de nationalitate straind urmeaza a fi retrimis in tara de origine, poate fi preferabil ca autoritatea
nationald sa ii aplice o misuri de protectie specific previzuti in legea lui nationala.t

Legea unui alt stat contractant se aplicd daca resedinta obisnuitd a copilului se schimba in
acel stat contractant, din momentul modificarii situatiei, conditiilor de aplicare a masurilor luate
in statul vechii resedinte obisnuite. (art. 15 parag. 3)

Dispozitiile art. 15 parag. 3 din Conventie adopta solutia mixta referindu-se la ”conditiile de
aplicare”, 1n statul noii resedinte, a masurii de ocrotire dispuse 1n statul vechii resedinte, deci
”modificarea situatiei” fiind incidentd doar atunci cand statul noii resedinte este un stat parte la
Conventie. Aceastd prevedere prezintd interes atunci cand, de exemplu, 1n statul vechii
resedinte, parintele care exercitd ocrotirea avea nevoie de autorizarea autoritatii pentru
efectuarea; unui anumit act juridic privind minorul, autorizare care nu se mai cere in Statul noii
resedinte.

6. Domeniul legii aplicabile masurilor de protectie a copilului conform dispozitiilor
Conventiei privind competenta, legea aplicabild, recunoasterea, executarea si cooperarea cu
privire la raspunderea pdrinteasca si masurile privind protectia copiilor, adoptata la Haga la
19 octombrie 1996

Din dispozitiile art. 15 din Conventie deducem ca in domeniul legii aplicabile se include
“masurile” de protectie dispuse pentru copil pe care autoritatile statele competente (Capitolul 11
din Conventie), le pot lua pentru ocrotirea (protejarea) persoanei sau bunurilor copilului.

”Masurile”, asa cum am precizat la inceputul acestui capitol, le gasim cu titlu
exemplificative in art. 3 din Conventie. Rezulta ca, “masurile de protectie a copilului” stabilite
exemplificativ de Conventie privesc toate formele de ocrotire a copilului si anume: autoritatea
parinteascd (adicd a parintilor firesti), tutela, curatela si institutii similar, plasamanetul copilului
la o familie substitutive, intr-o formi de protectie institutionalizati, protectie prin kafalah®, ori
institutie similard cu exceptia legii aplicabile protectiei copilului prin adoptie.

In situatia in care dreptul roman este lex causae, autorititile romane competente pentru
luarea masurilorde ocrotire ale copilului sunt cele stabilite, in principal, de ar. 104 si urm. Din C
civ (instanta de tutela, consiliul de familie, etc.) sau in situatii special de Legea nr.272/2004
privind protectia si promovarea drepturilor copilului republicatd in 2013 * (comisia pentru
protectia copilului, serviciul public specializat pentru protectia copilului, etc..)®

Dispozitiile generale ale art. 3 din Conventie ca masuri de protectie pe care le pot lua
autoritdtile romane competente pentru un copil trebuie private prin prisma institutiilor dreptului
roman. Astfel, in domeniul legii aplicabile potrivit Conventiei se includ: atributiile de
desemnare (numire), autorizare, avizare, control, supraveghere, etc., pe care autoritdtile le pot
lua in cadrul masurilor de ocrotire conform art. 483- art.512 din Codului civil roman (spre
exemplu: ocrotirea prin parinti, tutela, curatela,procedura punerii sub interdictie) sau/si de

! P, Lagarde. Explanatory Report on the 1996 Hague Child Protection Convention, 1998 consultat pe
https://www.hcch.net/en/publications-and-studies/details4/?pid=2943 la data de 19 aprilie 2021; D.-Al., Sitaru. Drept
international privat. Partea generald. Partea speciala-Norme conflictuale in diferite ramuri §i institutii ale dreptului privat,
editura CH beck, Bucuresti, 2013, p.239.

2 D.-Al,, Sitaru. Drept international privat. Partea generali. Partea speciala-Norme conflictuale in diferite ramuri si
institutii ale dreptului privat, editura CH beck, Bucuresti, 2013, p.239.

3 O masuri de protectie a copilului previzuti de dreptul musulman.

4 Legea nr. 272 din 21 iunie 2004 (republicatd) privind protectia si promovarea drepturilor copilului publicati
in Monitorul Oficial nr. 159 din 5 martie 2014.

® N-C Anitei. Dreptul familiei, Editura Hamangiu, 2012, Bucuresti, pp.217-238 ; C., Mares. Dreptul familiei, Editia 2,
revizuita si adaugit, editura C H beck, 2015, pp.335-395.
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Legea nr.272/2004 privind protectia si promovarea drepturilor copilului republicata in 2013
(spre exemplu: plasamentul, plasamentul in regim de urgenta, supravegherea specializata, etc).

7. Legea aplicabila raspunderii parintesti conform dispozitiilor Conventiei privind
competenta, legea aplicabild, recunoasterea, executarea si cooperarea cu privire la
raspunderea pdrinteasca si masurile privind protectia copiilor, adoptatd la Haga la 19
octombrie 1996

Legea aplicabila raspunderii parintesti este reglementata de art. 16-art. 18 din Conventie.

Legea aplicabila raspunderii parintesti este unica, fiind legea resedintei obisnuite a copilului,
dar cu unele distinctii privind determinarea acestei resedinte n functie de temeiul raspunderii
parintesti si de regulile de solutionare a conflictulii de legi prevazute de Conventie.

Prima distinctie o gasim 1n art. 16 parag. (1) si prag. (2) din Conventie.

Legea statului unde copilul isi are resedinta obisnuita guverneaza atribuirea sau incetarea
raspunderii parintesti de plin drept, fara interventia autoritatii judecatoresti sau administrative.
(art. 16 parag. (1) din Conventie). Deci, prima distinctie conform parag (1) al art. 16 din
Conventie este facutd in functie de temeiul raspunderii parintesti, si anume, dupa cum aceasta
izvoraste din lege (adica de plin drept) sau dintr-un acord ori act unilateral.

Legea statului unde copilul avea resedinta obisnuitd la momentul la care acordul sau actul
unilateral isi produc efectele va guverna atribuirea sau incetarea raspunderii parintesti printr-un
acord ori un act unilateral, fara interventia autoritatii judecatoresti sau administrative. (art. 16
parag. 2)

Deci, prima distinctie conform parag (2) al art. 16 din Conventie este in functie de:
“accord” sau “act unilateral”. Atribuirea sau incetarea raspunderii parintesti printr-un acord
sau printr-un act unilateral fara interventia autoritatii judecatoresti sau administrative, este
reglementatd de legea statului unde copilul avea resedinta obisnuita la momentul in care acordul
sau actul unilateral 1si produce efectele. Spre exemplu: “acordul” poate consta in Invoiala
parintilor cu privire la incredintarea copilului sau dreptul de interventie al parintelui caruia nu I
s-a incredintat copilul dupa divort; “actul unilateral” poate fi un testament prin care parintele
desemneazi post mortem un ocrotitor pentru copilul sau.t

A doua distinctie o gasim in art. 16 parag. (1) si prag. (2) din Conventie.

Din punctul de vedere al celei de a doua distinctii, parag. (1) al art. 16 din Conventie nu
contine o norma de solutionare a conflictului mobil de legi, astfel incat autoritatile statului unde
copilul dobandeste o nouad resedintd obisnuitd vor decide, in functie de propria lor lege, daca va
aplica raspunderii parintesti legea vechii resedinte, legea noii resedinte, o altd lege tinandu-se
seama de interesul superior al copilului.?

Dar, parag. (2) al art. 16 din Conventie, prevede ca se va aplica legea statului unde copilul
avea resedinta obisnuita Tn momentul in crae acordul sau actul unilateral isi produce efectele.
Momentul de referintd poate fi diferit de cel in care acordul sau actul unilateral se incheie, el
consttnd, in exemplele date mai sus, in data divortului sau cea a decesului testatorului.

Din prag. (1) si parag. (2) al art. 16 din Conventie observam cd raspunderea parinteascd se
poate realiza fard interventia autoritatii judecdtoresti sau administrative”.

Parag. (3) si parag. (4) al art. 16 din Conventie au 1n vedere solutiile privind conflictual
mobil de legi in doua situatii speciale.

Legea statului de resedintd obisnuitd a copilului va guverna raspunderea parinteasca si dupa
schimbarea resedintei obisnuite a copilului in alt stat. (art. 16 parag. 3)

Dispozitia acestui paragraf se refera la rdspunderea “care existd” neavand nicio importanta
daca ea existd de plin drept (situatie prevazuta de art. 16 parag. 1 din Conventie) sau ca urmare

1 D.-Al, Sitaru. Drept international privat. Partea generald. Partea speciala-Norme conflictuale in diferite ramuri si
institutii ale dreptului privat, editura CH beck, Bucuresti, 2013, p.241.

2 Ibidem.

3 Ibidem.
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a unui accord ori actu unilateral (situatie prevazutd de art. 16 parag. 2 din Conventie).
Prioritatea este acordatd legii vechi, pentru ratiuni de continuitate a regimului juridic al
raspunderii parintesti.

Legea statului de la noua resedintd obisnuitd va guverna atribuirea raspunderii parintesti de
plin drept catre o persoana care nu este incd Investitd cu aceastd raspundere daca resedinta
obisnuita a copilului s-a schimbat 1n acel stat. (art. 16 parag.4)

Se observa ca, parag. (4) al art. 16 din Conventie pleaca de la aceeasi ipoteza si anume aceea
in care se schimba resedinta obisnuitd a copilului si se pune problema atribuirii raspunderii
parintesti de plin drept si unei personae care nu este inca investitd cu acea raspundere. Spre
exemplu, avem o asemenea situatie atunci cand: legea vechii resedinte a copilului conferda
autoritatea parinteascd doar mamei, pe cand cea a noii resedinte o acorda si tatdlui. Ca atare,
atribuirea raspunderii parintesti catre persoana care nu avea o asemenea autoritate potrivi vechii
legi a resedintei copilului este reglementata de legea statului de la noua resedinta. Astfel, se va
aplica noua lege in materia raspunderii parintesti, care va conferi autoritate parinteasca in
material raspunderii parintesti atat mamei cat si tatalui.

Art. 17 din Conventie are drept continut exercitarea autoritatii parintesti.

Art. 17, teza (I) din Conventie stipuleazd cd legea statului de la resedinta obisnuitd a
copilului va guverna exercitarea raspunderii parintesti.

Art. 17, teza (II) din Conventie sprevede ca legea statului de la noua resedinta obisnuitd va
guverna exercitarea raspunderii parintesti daca resedinta obisnuita a copilului se schimba.

Observam, din art. 17, teza (II) din Conventie, regula mutabilitatii raspunderii parintesti, in
sensul ca ea este supusdlocului de exercitare. Prin aceasta reguld, spre exemplu, se impune ca
un pdrinte cdruia i-a fost atribuitd raspunderea parinteasca sa pastreze aceasta raspundere si
dupa schimbarea resedintei copilului. Dar daca noua lege impune conditia unei autorizari (a
instantei de judecata, a unei autoritati administrative care are competente in domeniu) pentru ca
acel parinte sa efectueze un act privind copilul, autorizare pe care vechea lege nu o crea, aceasta
autorizare trebuie obtinut.?

Se observa ca, daca norma conflictuala din art. 16 determina legea aplicabild atribuirii si
incetarii raspunderii parintesti, norma conflictuald din art. 17 are drept continut exercitarea
raspunderii parintesti.

In planul solutiondrii conflictului de legi, existd diferentd de solutii intre art. 16 parag. (3)
din Conventie si art. 17, teza II din Conventie. Astfel, pe cand art. 16 parag. (3) din Conventie
aplicd raspunderii pdrintesti (observam din expresia “care existda”) legea veche pe care o si
mentine si dupa schimbarea resedintei obisnuite a copilului in alt stat, art. 17, teza II din
Conventie aplica exercitarii raspunderii parintesti noua lege.

Art. 18 din Conventie prevede: “Raspunderea parinteascd mentionata la articolul 16 poate fi
retrasa sau conditiile exercitdrii ei pot fi modificate prin masuri luate in vederea aplicarii acestei
conventii.”

Literatura de specialitate precizeazd ca” reglementarea din acest articol exprima idea ca
autoritatea competentd sd ia mdsuride protectie a copiluluipoate intervene asupra regimului
raspunderii parintesti, care a fost atribuita ex lege, rintr-un accord sau act unilateral la care se
refera art. 16 din Conventie, prin retragerea sau schimbarea conditiilor exercitdrii acestei
raspunderi, atunci cand o asemenea masura este luatd in aplicarea prevederilor din Capitolul 11
intitulat "Competenta” din Conventie.’

8. Domeniul legii aplicabile raspunderii parintesti conform dispozitiilor
Conventiei privind competenta, legea aplicabild, recunoasterea, executarea si cooperarea cu
privire la raspunderea pdrinteascd si masurile privind protectia copiilor, adoptata la Haga la
19 octombrie 1996

L Ibidem.
2 |bidem.
3 Ibidem.
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Domeniul legii aplicabile raspunderii parintesti rezulta din prevederile art. 1-art.4 si art. 16-
art.18 din Conventie.

In sens larg, notiunea de “raspundere parinteasca” este definiti de Conventie incluzand atat
autoritatea parinteascd cat si orice relatie similard acestei autoritati prin care se determina
drepturi, puteri si obligatii ale parintilor, tutorelui sau ale altui reprezentant legal in legatura cu
persoana sau bunurile copilului conform art. 1 parag (1).

Domeniu de aplicare al legii rdspunderii parintesti include urmatoarele institutii si notiuni de
drept:!

1. cazurile in care se “atribuie” (instituie) raspunderea (ocrotirea) pdrinteasca si
imprejurarea daca aceasta se atribuie de lin drept sau printr-un accord al parintilor ori prin actul
juridic 9unilateral) al unui singur parinte (art. 16 si art. 18);

2. conditiile pe care trebuie sa le indeplineasca persoana (persoanele) care are (au) sarcina
sd se ocupe de persoana copilului sau de bunurile acestuia, sa il reprezinte ori sa il asiste (art. 3
lit (d)).

Totusi, se supune legii nationale a ocrotitorului legal obligatia acelei personae de a accepta
si exercita tutela, curatela sau altd masura de ocrotire a copilului.

2. Intinderea masurii (ocrotirii) parintesti, in sensul ca aceasta priveste persoana si bunurile
sau numai persoana copilului, precum si durata ocrotirii.

3. Raporturile juridice dintre parinte si copil, respectiv drepturile, atributiile (“puterile”,
conform art. 1 parag (2) din Conventie) si indatoririle périntesti cu privire la persoana si/sau
bunurile copilului.

Din art. 3 lit (g) din Conventie observam ca in continutul raspunderii parintestiprivind
bunurile copilului intra indeosebi atributiile parintilor cu privire la administrarea, conservarea
sau actele de dispozitie privind proprietatea copilului.

Domeniul de aplicare include formele de abilitare a copilulu, si anume reprezentarea legala a
minorului lipsit de capacitate de exercitiu sau asistarea minorului cu capacitate de exercitiu
restransa, care prin natural or privesc raportul juridic dintre minor si parintii sai.

In categoria actelor juridice pe care minorul le poate sau nu le poate efectua singur, dar si
sanctiunile incalcarii incapacitatii de a face actul (cazurile de nulitate, felurile nulitatii, adica
absolute sau relative, persoanele care o pot invoca, prescriptia extinctiva, etc) fiind aspect ce tin
de capacitatea sau incapacitatea de exercitiu a minorului, sunt supuse legii personale.

Regimul bunurilor minorului (aspectele reale) urmeaza legea locului situdrii bunului (lex rei
sitae).

4. Exercitarea (exercitiul) raspunderii parintesti (art. 3 lit (a) si art. 17 din
Conventie)

In domeniul legii aplicabile se include, modul de exercitare a autorititii (rispunderii)
parintesti.

Conventia in dispozitiile ei nu face deosebire intre copilul din casatorie si copilul din afara
casatoriei, sau dupd cum autoritatea parinteasca este exercitata de ambii sau doar de unul dintre
parinti (familia monoparentala).

5. Cazurile de restringere totald sau partiald a raspunderii parintesti precum si delegarea
acesteia este prevazuta de art. 3 lit (a) din Conventie.

6. Cazurile de modificare, retrageresi incetare a raspunderii parintesti sunt prevazute de
art.16 si art. 18 din Conventie.

Literatura de specialitate? stipuleaza ca “In situatia in care dreptul roman este lex causae, in
domeniul de aplicare al legilor determinate de Conventie intrd si decaderea din drepturile
parintesti. Aceasta este o sanctiune civila care, desi are o notd de “drept public” este
incontestabil de naturd civila si deci generatoare de conflicte de legi. De asemenea, intrd in

L Idem, pp.243-244.
2 Ibidem.
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acest domeniu cazurile si conditiile in care aceasta sanctiune se aplica, precum si efectele sale
cu privire la raporturile dintre parintele decazut si copil.

9. Ocrotirea tertilor in cazul lipsei calititii de reprezentant al copilului: exceptie de la
aplicarea legii resedintei obisnuite a copilului conform dispozitiilor Conventiei privind
competenta, legea aplicabild, recunoasterea, executarea si cooperarea cu privire la
raspunderea padrinteasca si mdsurile privind protectia copiilor, adoptatd la Haga la 19
octombrie 1996

Din art. 19 parag. (1) se observa ca nu pot fi contestate:

e validitatea unui act incheiat intre un tert si o altd persoand care ar avea calitatea de
reprezentant legal al copilului potrivit legii statului in care actul a fost incheiat, cu exceptia
situatiei in care tertul a cunoscut ori trebuia sd fi cunoscut cd raspunderea parinteasca era
reglementata de aceasta lege

e nici raspunderea tertului angajatd pe motivul cd cealaltd persoand nu avea calitatea de
reprezentant legal al copilului potrivit legii desemnate de prevederile prezentului capitol, cu
exceptia situatiei in care tertul a cunoscut ori trebuia sa fi cunoscut ca raspunderea parinteasca
era reglementata de aceasta lege.

Ca si exceptie parag. (2) precizeaza ca se aplicd parag (1) doar dacd actul a fost incheiat intre
persoane prezente pe teritoriul aceluiasi stat.

Art. 19 din Conventie scoate de sub incidenta legii resedintei obisnuite a copilului lipsa
calitatii de reprezentant legal al copilului la incheierea unui act juridic cu tertul prevazuta de art.
16 si art. 17, aceasta fiind supusa legii locului incheierii actului, dacd sunt indeplinite
urmatoarele conditii:

a. calitatea de reprezentant legal al copilului exista potrivit legii locului incheierii actului
(lex loci actus);

b. tertul caruia i se opune lipsa calitatii de reprezentant legal s-a increzut cu buni credinta
in existenta acestei calitdti, in sensul cd nu a cunoscut si nici nu trebuia sd fi cunoascut ca
raspunderea parinteasca este reglementatd de legea resedintei obisnuite a copilului;

C. actul juridic intre tert si persoana reprezentatd care invoca lipsa calitatii de reprezentant
a fost incheiat Intre persoane prezente pe teritoriul aceluiasi stat.

Daca sunt indeplinite aceste conditii se consider cd actul juridic este valabil incheiat din
punct de vedere al calitatii de reprezentant, intre tert si persoana reprezentatd legal. Ca atare,
valididatea actului astfel incheiat ” nu poate fi contestatd”, in sensul cd persoana reprezentata nu
poate invoca nevalabilitatea actului, si ’nici raspunderea tertului angajata”, adica tertul nu poate
f1 obligat sa restituie bunul care face obiectul actului sau sa suporte dezdaunare echivalenta. De
asemenea, reglementarea nu contine nicio limitare, ea se aplica indifferent de obiectul actului
incheiat intre tert si persoana reprezentati.’

10. Aplicarea universala a normelor conflictuale din Caitolul III al Conventiei privind
competenta, legea aplicabild, recunoasterea, executarea si cooperarea cu privire la
raspunderea pdrinteascd si mdsurile privind protectia copiilor, adoptata la Haga la 19
octombrie 1996

Art. 20 stipuleaza ca se aplicad prevederile Capitolului III intitulat "Legea aplicabila™ (art.
5-art.14) din Conventie chiar daca legea desemnata de ele este legea unui stat necontractant.

Doctrina? precizeazi ci “Consecinta acestei reglementiri este aceea ci in materiile
prevazute de Conventie, autorititile judecatoresti si administrative romane sunt obligate sa
aplice normele conflictuale din art. 15-art.19 din Conventie, indifferent daca legea la care aceste
norme conflictuale trimit (lex causae) este legea unui stat parte la Conventie sau nu este. Asadar

L Idem, p. 245.
2 |bidem.
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aplicarea 1n spatiu a dispozitiilor de drept international privat din Conventie are character
universal, fata de oricine (erga omnes). Conditia reciprocitatii nu este ceruta.”

11. Recunoasterea si executarea masurilor luate de catre autorititi conform
dispozitiilor Conventiei privind competenta, legea aplicabild, recunoasterea, executarea $i
cooperarea cu privire la rdaspunderea pdrinteasca si masurile privind protectia copiilor,
adoptata la Haga la 19 octombrie 1996

Conform art. 23 parag. (1) "Masurile luate de catre autoritdtile unui stat contractant sunt
recunoscute de plin drept in alte state contractante.”
Totusi, este refuzatd recunoasterea in urmatoarele cazuri (conform parag. (2) al art. 23):
dacd masura a fost luata de catre autoritatea a carei competentd nu a fost stabilitd pe unul
) dintre temeiurile prevazute pentru aceasta in capitolul II;
dacd masura a fost luatd, cu exceptia unei situatii de urgentd, In cadrul unei proceduri
) judecdtoresti sau administrative, fara sa se fi dat posibilitatea copilului de a fi audiat, prin
incalcarea principiilor fundamentale de procedura ale statului solicitat;
la cererea oricdrei persoane care sustine cd masura i-a Incélcat raspunderea parinteasca,
) dacd o asemenea masura a fost luatd, cu exceptia unei situatii de urgenta, fara sa se fi dat
posibilitatea acestei persoane de a fi audiata;
dacd o asemenea recunoastere este in mod vadit contrard ordinii publice a statului
) solicitat, luand in considerare interesul superior al copilului;
daca masura este incompatibila cu o masura ulterioara luata de un stat necontractant unde
) copilul isi are resedinta obisnuita, cand aceasta masura ulterioara indeplineste conditiile de
recunoastere in statul solicitat;
daca procedura prevazuta la articolul 33 nu a fost respectata.”
)

Art. 24 teza (I) ofera posibilitatea tuturor persoanelor interesate sa solicite autoritatilor
competente ale unui stat contractant sa decidd asupra recunoasterii sau nerecunoasterii unei
masuri luate in alt stat contractant conditia fiind sa nu aduca atingere prevederilor art. 23 parag.
(1). Teza (II) al aceluiasi art. ne precizeazda cd “Procedura este reglementatd de legea statului
solicitat.”

Art. 25 dispune: “Autoritatea statului solicitat este tinutd de constatarile de fapt pe baza
carora autoritatea statului care a luat masura si-a Intemeiat competenta. ”

In situatia in care masurile luate intr-un stat contractant si care sunt executorii presupun acte
de executare Intr-un alt stat contractant, ele sunt, in acest alt stat, declarate executorii sau
inregistrate Tn vederea executdrii, la solicitarea oricarei parti interesate, potrivit procedurii
prevazute de legea acestui stat. (art. 26 parag. 1)

Procedura aplicata la declaratia de exequatur sau de Inregistrare de fiecare stat contractant
va fi simpla si rapida. (art. 26 parag.2)

Ca si exceptie, declaratia de exequatur ori de inregistrare poate fi refuzata doar pentru unul
dintre motivele prevazute la art. 23 parag. (2). (art. 26 parag. 3)

Art. 27 precizeaza cd masurile luate nu se revizuiesc pe fond chiar daca e revizuirea este
necesara si se va efectua In aplicarea articolelor precedente.

Conform art. 28 “Masurile luate intr-un stat contractant si declarate ca executorii sau
inregistrate in vederea executarii in alt stat contractant sunt puse in executare ca si cum ar fi fost
luate de autoritatile acestui stat. Punerea in executare se face potrivit legii statului solicitat in
limitele stabilite de acesta, ludnd in considerare interesul superior al copilului.” Deci, eficienta
principiului superior al copilului, este primordiala in aplicarea legii statului solicitat sa execute
masurile declarate ca executorii sau inregistrate.

12. Excluderea retrimiterii si exceptiile stabilite prin dispozitiile Conventiei privind
competenta, legea aplicabild, recunoasterea, executarea si cooperarea cu privire la

114 RMDIRI, 2021, Nr. 1 (Vol. 16) http://mww.usem.md/md/p/rmdiri



http://www.usem.md/md/p/rmdiri
https://lege5.ro/Gratuit/gezdinztgi/conventia-de-la-haga-privind-competenta-legea-aplicabila-recunoasterea-executarea-si-cooperarea-cu-privire-la-raspunderea-parinteasca-si-masurile-privind-protectia-copiilor-adoptata-la-19-octombrie-19?d=2021-04-14
https://lege5.ro/Gratuit/gezdinztgi/conventia-de-la-haga-privind-competenta-legea-aplicabila-recunoasterea-executarea-si-cooperarea-cu-privire-la-raspunderea-parinteasca-si-masurile-privind-protectia-copiilor-adoptata-la-19-octombrie-19?d=2021-04-14

Revista Moldoveneasca de Drept International si Relatii Internationale Nr.1 (Vol. 16),2021

raspunderea pdrinteascd si mdsurile privind protectia copiilor, adoptata la Haga la 19
octombrie 1996

In materia retrimiterii art. 21 din Conventie instituie o reguld in parag (1), o exceptie de la
regula (parag. (2), teza (1)) si o exceptie la exceptie, care revine la reguld (parag. (2), teza (I)).

Art. 21 parag. (1) precizeaza ca in sensul art. 5-art. 14 ”prin termenul ,,lege” se are in
vedere legea n vigoare Intr-un stat, cu exceptia regulilor aplicabile conflictului de legi.” Prin
aceastd dispozitie se inlaturd retrimiterea, deoarece se elimind explicit una dintre conditiile
esentiale ale acestei operatiuni juridice si anume ca sensul trimiterii de catre norma conflictuald
a forului sa se faca la intregul system de drept strain.

Ca si exceptie, art. 21 parag. (2), teza (I) din Conventie precizeaza: ’daca legea aplicabila
conform art. 16 este cea a unui stat necontractant si daca regulile de conflict ale acelui stat
desemneaza legea unui alt stat necontractant care aplicd propria sa lege, se aplica legea celui din
urmi stat. In aceasti situatie de exceptie este admisa retrimiterea de gradul II intre doud state
care nu sunt parte la Conventie, dar doar n cazul normei conflictuale prevazute de art. 16 care
are ca domeniu atribuirea sau Incetarea raspunderii parintesti. Ratiunea exceptiei este aceea de a
pastra armonia care existd intre sistemele de drept a doua state necontractante, atunci cand
dreptul statului necontractant la care trimite norma conflictuald din art. 16 din Conventie
retrimite, la randul sau, la dreptul unui al treilea stat, de asemenea necontracant, iar acesta din
urmai accepti trimiterea.’

Exceptia de la exceptie este reglementatd de  art. 21 parag. (2), teza (II) din
Conventie potrivit cdruia “Daca legea acestui stat necontractant nu este recunoscutd ca fiind
aplicabild, legea aplicabild va fi cea desemnatd de art. 16.” Deci, in situatia in care nu exista
armonie intre sistemele de drept ale statelor necontractante implicate in operatiune, in sensul ca
cel de-al doilea stat necontractant nu primeste trimiterea, ratiunea exceptiei de la excluderea
retrimiterii dispare, asa incat se revine la reguld prin aplicarea legii materiale la care trimite
norma conflictuali din art. 16, adici fira posibilitatea retrimiterii.?

13. Ocrotirea ordinii publice de drept international privat

Art. 22 din Conventie contine o prevedere de ocrotire a ordinii publice de drpet international
privat potrivit careia, poate fi refuzata aplicarea legii desemnate de prevederile art. 5-art.14 doar
”dacd aceastd aplicare ar fi In mod vadit contrard ordinii publice, luand in considerare interesul
superior al copilului.”

Ordinea publica este privita, astfel, in mod abstract (general). Cu toate acestea se precizeaza
ca 1n aplicarea exceptiei de ordine publica trebuie sd se ia in considerare interesul superior al
copilului, principiu care guverneazi, de altfel, intreaga conventie.’
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BENIUC Valentin.
Doctor habilitat in stiinte politice, profesor universitar, Rector al Institutului de Stat de Relatii
Internationale din Moldova (Republica Moldova) — Membru al consiliului redactional.

BENIUC Valentin.
Doctor of Political Sciences, Professor, Rector of The Moldavian State Institute of Foreign
Relations (The Republic of Moldova) — Member of editorial board.

BEHIOK BajienTun AHacTachbeBUY.

Jloktop mONMTHYECKMX HaykK, mnpodeccop, Pekrop MommaBckoro rocynapcTBEHHOTO
WHCTHUTYTa MEXIyHaponHbIX oTHoueHud (Pecryonmka Monnosa) — UYnen pedaxyuonnozo
cogema.

E-mail: laurliliana@yahoo.com , l.laur@mail.ru
http://irim.md/index.php/ru/ob-irim/rektorat/13-memberscv/33-valentin-beniuc

BOSHITSKY lury.
Doctor in drept, profesor universitar, Rector al Universitatii de Drept din Kiev a Academiei
Nationale de Stiinte a Ucrainei (Ucraina) — Membru al consiliului redactional.

BOSHITSKY lury.
Ph.D in Law, Professor, Rector of The Kyiv University of Law of The National Academy of
Sciences of Ukraine (Ukraine) — Member of editorial board.

BOIIULIKWUI ¥Opuii JIagucaaBopuy.
Kanmunar ropummueckux Hayk, npodeccop, Pekrop Kuesckoro ynueepcurera mpasa HAH
VYxpaunsl (Ykpansa) — Yien pedakyuonnozo cogema.

E-mail: rector@kul.kiev.ua; inter-dep@Kkl.kiev.ua
http://en.kul.kiev.ua/kerivnictvo/boshickiy-juriy-ladislavovich.html

DERGACIQV Vladimir.
Doctor habilitat in stiinte geografice, profesor universitar, expert in geopolitica, profesor la
Universitatea Nationald din Odesa (Ucraina) — Membru al consiliului redactional.

DERGACHEYV Vladimir A.
Dr. Sc. (Geography), Professor, Expert in geopolitics, Professor of the Odessa National
University (Ukraine) — Member of editorial board.

JEPT'AYEB Biiagumup AJjiekcaHIpoBu4.
Jlokrop reorpaduueckux Hayk, mpodeccop, SKCIepT B reonoiuThke, npodeccop Onecckoro
HaIMOHAJIBHOTO yHUBepcuTeTa (YkpauHa) — Ynen pedaxuuonnozo cogema.

E-mail: admin@dergachev.ru; dergachev@farlep.net
http://www.dergachev.farlep.net/
http://www.dergachev.ru/
http://dergachev-va.livejournal.com/

DYULGEROVA Nina Angelova.

Doctor habilitat in economie, doctor in istorie, profesor universitar, Catedra Relatii
Internatioanle si Stiinte Politice, Universitatea Liberd din Varna ,,Chernorizec Hrabar” (Varna,
Bulgaria) — Membru al consiliului redactional.

DYULGEROVA Nina Angelova.

Doctor of Economic Sciences (managment and security), Ph.D. in History, Professor of
International relations, Department of International Relations and Political Sciences, Faculty
,»Social Sciences”, Varna Free University ,,Chernorizec Hrabar” (Varna, Bulgaria) - Member of
editorial board.

JKOJT'EPOBA Huna Anresnosa.

JIOKTOp SKOHOMHYECKHMX HAayK, KaHIWAAT MCTOPHYECKHX Hayk, mpodeccop BapHeHckoro
cBoboHOTO YHUBEpcuTeTa «UepHopuser Xpadsp» (Bapha, Bonrapuis)

— Ynen pedaxyuonnozo cosema.

E-mail: nina_d6@hotmail.com; nina_d56@yahoo.com
http://nina-dulgerova.org/Papers.htm
http://nina-dulgerova.org/CV.htm
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FUEREA Augustin.
Doctor in drept, profesor universitar, Universitatea din Bucuresti (Roméania) — Membru al
consiliului redactional.

FUEREA Augustin.
Doctor of Law, Professor, The University of Bucharest (Romania) — Member of editorial
board.

®OYEPEA ABrycrun.
Hoxrop mpaBa, mpodeccop, byxapecTckmii rocyqapcTBeHHbI yHUBepcHTeT (Pymbramst) —
Ynen pedakuyuonnozo cosema.

E-mail: augustinfuerea@yahoo.com
http://mww.univnt.ro/cv/uploads/cv/CV_Fuerea Augustin.pdf
http://mwww.drept.unibuc.ro/dyn_doc/cv/a-fuerea.pdf

HABANIK Jozef.
Doctor in economie, Rector al Universititii ,,Alexandr Dubcek” din Trencin, Slovacia (Trencin,
Republica Slovacd) — Membru al consiliului redactional.

HABANIK Jozef.
PhD in economy, Rector of the Alexander Dubcek University of Trenéin (Trencin, Slovak

Republic) — Member of editorial board.

XABAHHUK J:xo3ed.
JlokTOp SKOHOMHYECKHX HayK, PekTop yHuBepcutera uMm. Anekcanzpa Jlyoueka B TpeHuune
(Tpenunn, Cnopartikast Pecriyonuka) — UYnen pedakyuonnozo cosema.

E-mail: rector@tnuni.sk

http://tnuni.sk/univerzita/organy-univerzity/rektor/

HEINRICH Hans-Georg.
Doctor in drept, profesor universitar, Universitatea din Viena (Austria) — Membru al
consiliului redactional.

HEINRICH Hans-Georyg.
Doctor of Law, Professor, The University of Viena (Austria) — Member of editorial board.

XEMHIPAY Xanc-Teopr.
Hoxtop mpaBa, mpocdeccop, Benckuit yauepcuter (ABctpus) — UYnen pedaxuuonnozo
cosema.

Thng " E-mail: hans-georg.heinrich@univie.ac.at
http://wwwv.enri-east.net/consortium/institute-for-advanced-studies/en/

KAPUSTIN Anatolii.
Doctor habilitat in drept, profesor universitar, Presedinte al Asociatiei de Drept International din
Federatia Rusa (Moscova, Federatia Rusa) — Membru al consiliului redactional.

KAPUSTIN Anatoly.
Doctor of Juridical Sciences, Professor, President of The Russian Association of International
Law (Moscow, The Russian Federation) — Member of editorial board.

KAITYCTHUH Anarouuii flxoB/ieBuy.

Joktop ropuamdeckwx Hayk, mpodeccop, Ilpesumenr Poccuiickoit — accormanmm
MexayHapoaHoro mpaBa (Mocksa, Poccuiickas ®enepaiwst) — Ynen pedaxuyuonnozo
cosema.

E-mail: kapustin@izak.ru, akap@mail.ru
http://jppublishing.ru/index.php?option=com_content&view=article&id=96&Itemid=102

http://izak.ru/381

120 RMDIRI, 2021, Nr. 1 (Vol. 16) http://mww.usem.md/md/p/rmdiri



http://www.usem.md/md/p/rmdiri
mailto:augustinfuerea@yahoo.com
http://www.univnt.ro/cv/uploads/cv/CV_Fuerea_Augustin.pdf
http://www.drept.unibuc.ro/dyn_doc/cv/a-fuerea.pdf
mailto:rector@tnuni.sk
http://tnuni.sk/univerzita/organy-univerzity/rektor/
http://e1-mg6.mail.yahoo.com/yab-fe/mu/MainView?.src=neo&themeName=fresh&bn=54_9531&s=0&isFresh=1&bucketId=0&stab=1380990058720
http://www.enri-east.net/consortium/institute-for-advanced-studies/en/
mailto:kapustin@izak.ru
mailto:akap@mail.ru
http://jppublishing.ru/index.php?option=com_content&view=article&id=96&Itemid=102
http://izak.ru/381

Revista Moldoveneasca de Drept International si Relatii Internationale Nr.1 (Vol. 16),2021

LIPKOVA Ludmila.

Doctor in Economie, Ing., profesor universitar, Decan, Facultatea de Relatii Internationale,
Universitatea Economica din Bratislava (Bratislava, Republica Slovacia) — Membru al
consiliului redactional.

Dr.h.c. prof. Ing. LIPKOVA Ludmila, CSc.

Doctor of Economics, Professor, Dean, Faculty of International Relations, University of
Economics in Bratislava, Slovakia (Bratislava, The Slovak Republic) — Member of editorial
board.

JIMIIKOBA JIronmuuia.

JIoKTOp SKOHOMHYECKHX HayK, mpodeccop, JekaH ¢akyIbTeTa MeXIyHApOAHBIX OTHOIICHUH
OxoHoMmdeckoro yHuBepcuTeTa B bpatncnase (bpartmcmaBa, CroBarkast PecryOmika) —
Ynen pedakyuonnozo cosema.

E-mail: lipkova@euba.sk
http://mwvw.osobnosti.sk/index.php?os=zivotopis&lD=1347

MAZILU Dumitru.

Doctor in drept, profesor universitar, Ambasador Extraordinar si Plenipotentiar (ret.),
Universitatea ,,Spiru Haret” din Bucuresti (Roméania) — Membru al consiliului
redactional.

MAZILU Dumitru.
Doctor of Law, Professor, Extraordinary and Plenipotentiary Ambassador (ret.), The
,»Spiru Haret” University of Bucharest (Romania) — Member of editorial board.

MA3WTY dymurpy.

Jokrop mpaBa, mpodeccop, UpesBbraaiiHpiii u [1oqHOMOYHBIT TIOCOT (B OTCTaBKE),
VYausepcurer mM. Crmpy Xapera, Byxapect (Pymbians) — Yien pedaxuuonnozo
cogema.

E-mail: dumitru.mazilu@spiruharet.ro; secretariat@universitatea-cantemir.ro
http://ro.wikipedia.org/wiki/Dumitru_Mazilu

INAZARIA Sergiul

Doctor habilitat in stiinte politice, doctor in istorie, conferentiar universitar, Institutul de Stat de
Relatii Internationale din Moldova (Chisindu, Republica Moldova) — Membru al consiliului
redactional.

INAZARIA Sergeyu)

Doctor of Political Sciences, Ph.D in History, Assosiate professor, The Moldavian State
Institute of Foreign Relations (Kishinev, The Republic of Moldova) — Member of editorial
board.

| HA3APHSI Cepreii Muxaiiiouv. |

JIOKTOp TOJINTHYECKMX HAyK, KaHIUAAT MCTOPUYECKHMX HayK, [OLEHT, MoiaBcKkuit
TOCYIapCTBCHHBII HWHCTUTYT MEKIyHApOoOHBIX oTHomeHnd (KummmeB, PecmyOmmka
Monnoa) — Unen pedakyuonnozo cosema.

E-mail: sergnazar@mail.ru

PAPAVA Vladimer.

Doctor habilitat in economie, profesor universitar, academician al Academiei Nationale de
Stiinte a Georgiei, Profesor universitar la Facultatea de Economie a Universitatii de Stat din
Thilisi ,,Ivane Javakhishvili” (Tbilisi, Georgia) — Membru al consiliului redactional.
PAPAVA Vladimer.

Doctor of Economic Sciences, Professor, Academician of the Georgian National Academy of
Sciences, Professor of Economics, Faculty of Economics and Business, The Ivane Javakhishvili
Thilisi State University (Thilisi, Georgia) — Member of editorial board.

ITAITABA Baaaumep.

JIOKTOp 3KOHOMHYECKUX HaYK, TIpodeccop, NeHCTBUTENbHBIN WwieH HalpoHanbHoH AkaneMun
Hayk ['pysun, mpodeccop DxoHoMmdeckoro Qaxynbrera TOMIMCCKOTO rocynapCTBEHHOTO
yHuBepcuTera uMenn MBans [xaBaxumsumm (TOwmicw, ['pysus) — UYnen pedaxyuonnozo
coeema.

E-mail: papavavladimer@gfsis.org; papavavladimer@yahoo.com
http://www.papava.info/ ; http://en.wikipedia.org/wiki/Vladimer Papava
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POPESCU Dumitra.

Doctor in drept, profesor universitar, Universitatea ,,Titu Maiorescu” din Bucuresti, Institutul de
Cercetari Juridice ,,Acad. Andrei Radulescu” al Academiei Roméane (Roménia) — Membru al
consiliului redactional.

POPESCU Dumitra.

Doctor of Law, Professor, The ,,Titu Maiorescu” University of Bucharest, Legal Research
Institute ,,Academician Andrei Radulescu” of the Romanian Academy (Romania) — Member
of editorial board.

IOIIECKY Jlymurpa.

Jokrop npaBa, npodeccop, byxapecrckuit ynusepcuter umenn Tury Maiiopecky, Hay4Ho-
HCCIIe/IOBATENbCKUM  IOPUIMUECKU MHCTUTYT MMEHM akajeMuka Awxnpes Pamymecky
PymbiHckoit Axanemun (Pymbinns) — Ynen pedakyuonnozo cosema.

E-mail; juridic_institut@yahoo.com

STRATIEVSCHI Dmitrii.
Doctor in istorie, Vicedirector al Centrului de studii a Europei de Est din Berlin OEZB e.v.
(Berlin, Republica Federala Germania) — Membru al consiliului redactional.

STRATIEVSKI Dmitri.
Ph.D in History, Deputy Director of the Center for the Study of Eastern Europe in Berlin OEZB
e.v. (Berlin, The Federal Republic of Germany) — Member of editorial board.

CTPATUEBCKHWM JImutpuii.

Jlokrop ucropuueckux Hayk, 3aMecTuTelNb Aupekropa LlenTpa u3ydyenus Bocrounoit EBpornibl
B bepmuae OEZB ev. (bBepmun, ®eneparuBas PecrmyOmuka [epmanus) — Unen
PEOaKYUOHHO20 cogema.

E-mail: stratievski@gmx.de

SEDLETCHI lurie.
Doctor in drept, profesor universitar, Rector al Universitatii de Studii Europene din Moldova
(Chiginau, Republica Moldova) — Membru al consiliului redactional.

SEDLETSCHI Yuri.
Ph.D in Law, Professor, Rector of The European University of Moldova (Kishinev, The
Republic of Moldova) — Member of editorial board.

CEILJIEI.[KI/WI HOpuii HuxosiaeBuy.
Kanmunar ropunuueckux Hayk, npodeccop, Pextop EBporneiickoro yHuBepcureta MOmIOBBI
(Kuunes, Pecriy6imika Monosa) — Ynen pedakuyuonnozo cosema.

E-mail: iuriesedletchii@yahoo.fr
http://wwwv.usem.md/ro.html

TIMCENCO Leonid.
Doctor habilitat in drept, profesor universitar, Universitatea Nationald a Serviciului Fiscal de
Stat al Ucrainei (Kiev, Ucraina) — Membru al consiliului redactional.

TIMCHENKO Leonid.
Doctor of Juridical Sciences, Professor, The National University of The State Tax Service of
Ukraine (Kiev, Ukraine) — Member of editorial board.

TUMYEHKO Jleonua JIMmuTpreBuy.
JlokTop ropuamdeckux Hayk, mpodeccop, HarmonambHbli yHUBEpcUTET 1 0CymapCTBEHHON
HAIOTOBOH Ciyk0b1 Ykpants! (Kues, Yrpanna) — Uen pedakyuonnozo cosema.

E-mail: ltymch@ukr.net; timchenko@asta.edu.ua
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VERESHCHETIN Vladlen. X

Doctor habilitat in stiinte juridice, profesor universitar. In 1984-1995 — membru al Curtii
Permanente de Arbitraj a ONU (Haga), in 1992-1994 — membru si presedinte al Comisiei de
Drept International a ONU, in 1995-2006 — Judecator al Curtii Internationale de Justitie a ONU
(Haga), din 2012 — Arbitru in Dreptul Cosmic (Spatial) la Curtea Permanentd de Arbitraj a
ONU (Haga). In 1978-1995 — Vice-presedinte, din 1995 — Presedinte de onoare al Institutului
International de Drept Cosmic (Spatial) din Paris. Din 1977 — academician al Academiei
Internationale de Astronautica (SUA), din 2006 — academician al Academiei de Stiinte din
Bulgaria. (Federatia Rusa) — Membru al consiliului redactional.

Vladlen S. VERESHCHETIN.

Doctor of Juridical Sciences, Professor. In 1984-1995 - Member of the Permanent Court of
Arbitration (the Hague). In 1992-1994 — Member and Chairman of the United Nations
International Law Commission. In 1995-2006 — Judge of the International Court of Justice
(the Hague). From 2012, the Referee for Space Law of the Permanent Court of Arbitration (the
Hague). In 1978-1995-Vice President, from 1995 — Director Emeritus of the International
Institute of Space Law (Paris). Since 1977 — Member of the International Astronautical
Academy (USA), since 2006 — Foreign Member of Bulgarian Academy of Sciences. (The
Russian Federation) — Member of editorial board.

BEPELIETHH Baannen CrenanoBu4.

Jloktop ropumuyeckux Hayk, mpodeccop. C 1984 mo 1995 roq — unen [TocTosHHOM MajiaThl
Tpereiickoro cyaa (T. [aara). B 1992-1994 ronax — wieH Komuccnn MesxmyHapoIHOTO TipaBa
OOH. B 1994 rony Bosrnaemsin Komuccuro. B 1995-2006 ronax — Cyapst MexxayHapoJHOTO

Cyna OOH (r. T'aara). C 2012 r. — apOutp no kocMuyeckomy mpaBy [loctosiHuo# ITanater
Tpereiickoro cyna (T. ['aara). B 1978-1995 romax — Burie-mipe3uzeHT, ¢ 1995 r. — modeTHsIi
JMPEKTOp MEXIyHapOJHOTO MHCTUTYTa KocMmdeckoro mpasa (®pammms). C 1977 r. —
JeHcTBUTENBHBIHN WieH MexTyHapoaHoH actpoHaBTideckoi akagemun (CIA). C 2006 r. —
MHOCTpaHHbIH wieH bBosrapckoit Axamemun Hayk. (Poccuiickas Denepauus) — Ynen
PeOaKUUOHHO20 cosema.

E-mail: vsvereshchetin@ziggo.nl;

http://legal.un.org/avl/faculty/Vereshchetin.html; http://legal.un.org/avl/pdf/ls/\VVereshchetin_bio.pdf;
http://intlaw-rudn.com/about/history-faces/vereshchetin

WILLIAMS Silvia Maureen.

Doctor in drept si stiinte sociale, profesor de Drept International Public, Universitatea din

Buenos Aires. Presedintele Comitetului de Drept International Spatial al Asociatiei de Drept

International (ILA — Londra). Membru al Consiliului executiv al Asociatiei de Drept

International (sediul, Londra). Membru al Institutului International de Drept Spatial, membru al

Academiei Internationale de Astronauticd, membru al Institutului Regal de Relatii Internationale
| (Chatham House), membru al Institutului Ibero-American de Drept Aerian si Spatial
(Argentina) — Membru al consiliului redactional.

WILLIAMS Silvia Maureen.

Doctor of Law and Social Sciences, Professor of Public International Law, University of
Buenos Aires. President of the International Space Law Committee of the International Law
Association (ILA — London). Member of the Executive Council of the International Law
{ Association (Headquarters, London). Member of the Institut International de Droit Spatial, full
member of the International Academy of Astronautics, the Royal Institute of International
Affairs (Chatham House), the Ibero American Institute of Air and Space Law (Argentina) —
Member of editorial board.

YWIbAMC Cunspusi MopuH.

Jloktop TmpaBa M COIMAIBHBIX HayK, Hpodeccop MEXIyHapOIHOTO ITyOJIMYHOTO IIpaBa,
Vuusepcurer bysHoc-Aiipeca. [Ipesunent Komurera no MexXayHapOJHOMY KOCMHYECKOMY
npaBy Acconmarimu MexmyHaponsoro npasa (AMIT — Jlonnon). Unen, Compexncenarens
HcnonautensHoro CoBera Accolraliii MEKIyHApOIHOTO mpaBa (1mrabd-kBaptupa, JIOHIOH).
Unen  MexaynapogHoro — Muctutyra  MeXIyHapoJHOTO  KOCMHYECKOTO  IIPaBa,
JIEUCTBUTENILHBIN WieH MexXayHapoIHOW aKaJeMUu acTpoHaBTHKU KoposieBckoro MHCTUTYTa
MeXIyHapomHeix orHomeHWH (Ustxom Xayc) u  MOepo-aMepHKaHCKOTO HHCTHTYTa
BO3IIYIITHOTO U KOCMIYECKOro nipaBa (AprentuHa) — Ynen pedakuuonnozo cogema.

E-mail: maureenw777@yahoo.co.uk;
swilliams@derecho.uba.arhttp://Amww.derecho.uba.ar/investigacion/investigadores/williams.php
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CHINDIBALIUC Oleana.

Doctor in stiinte politice, conferentiar universitar, cercetator stiintific superior, Institutul de
Cercetari Juridice, Politice si Sociologice, Sef Catedra Politici Mondiala si Relatii Internationale
a Universitatii de Studii Europene din Moldova (Chisinau, Republica Moldova).

— Redactor-sef adjunct, Presedinte al colegiului de redactie.

KINDIBALYK Olyana.

PhD in political science, Associate Professor, Senior Scientific Fellow, Institute of Legal,
Political and Sociological Research; Head of the Department of World Politics and International
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RUBRICA REVISTEI
OUR JOURNAL
O HALIEM KYPHAJIE

CERINTELE

privind conditiile de prezentare a manuscriselor pentru publicare in
,,Revista Moldoveneasci de Drept International si Relatii Internationale”

Revista teoretico-stiintifica ,,Revista Moldoveneascd de Drept International si Relatii
Internationale™ accepta pentru publicare articole in limbile moldoveneasca (romana), rusa, engleza,
spaniold, franceza, germand (la discretia autorului), care confin rezultate inedite ale cercetarilor
efectuate si care sunt ajustate la ,,Cerintele privind conditille de prezentare a manuscriselor
articolelor”.

Consiliul Redactional acceptda manuscrisul articolului pentru publicare In corespundere cu
profilurile editiei (,,drept” si ,,stiinte politice”), cu un volum nu mai mult de 20 de pagini, inclusiv
figuri si tabele. Manuscrisul ar trebui sd contind doar materiale originale, efectuat la un inalt nivel
stiintific, reflectand rezultatele cercetarii efectuate de cétre autor, obtinute cu cel mult un an inainte de
publicare, si care contine un element clar privitor la inovatia stiintificd a cercetarii si propria
contributie a autorului. Sunt acceptate pentru publicare materialele care anterior nu au fost publicate in
alte editii si nu au fost destinate pentru publicarea simultand in diverse editii. Articolele sunt expuse
recenzarii obligatorii, in conformitate cu Anexa 3. Pentru doctoranzi (competitori) este obligatorie
recenzarea articolelor de catre conducatorul stiintific. Pot fi publicate doar articolele care au primit
recenzii pozitive.

Cerintele mentionate mai sus se aplicd tuturor materialelor trimise pentru publicare in adresa
revistei. Consiliul Redactional are dreptul de a nu accepta publicarea materialelor in caz de: a)
nerespectarea cerintele privind conditiile de prezentare a manuscriselor articolelor; b) plagiat; c)
continutul articolului este neadecvat cu profilurile revistei.

In cazurile cand nu sunt respectate cerintele redactia are dreptul si nu examineze manuscrisul.
Consiliul Redactional isi rezerva dreptul de a reduce volumul articolului prezentat (daca este necesar),
expunandu-l in versiunea redactiei (introducand modificari redactionale, care nu schimba sensul
general al articolului prezentat de autor). Formularile si prezentarea materialelor in articolele publicate
nu reprezintd intotdeauna pozitia revistei si nu angajeaza in nici un fel redactia. Aceste materiale se
Responsabilitatea asupra continutului articolelor, selectiei si preciziei faptelor si informatiei citate
revine in exclusivitate autorilor. In acelasi numar al revistei poate fi publicat doar un singur articol al
unui autor.

Numarul de autori al unui articol nu poate fi mai mare de doud persoane. Autorul (ii) trimite
redactiei 2 exemplare originale a articolului (semnate de autor) in imprimare pe hartie si trimite
articolul in format electronic prin e-mail la adresa: alexandruburian@yahoo.com,
alexandruburian@mail.ru

Volumul articolului nu trebuie sa depdseasca 1,5 c.a. dactilografiate pe hartie, format A4 (60 de
mii de caractere, sau 16-20 de pagini de text), inclusiv figuri, tablite, referinte si scheme. Atunci cand
se plaseaza referinte bibliografice in limba engleza este necesar de indicat denumirea oficiala a
surselor (revistelor) in limba engleza.

Pentru a plasa un articol In Revistd este necesar de prezentat urmatoarele documente: cerere,
informatiile despre autor (ia), articolul, fotografia autorului (autorilor) in format JPG, adnotare
(abstract, rezumat) in trei limbi (roméana, rusa si engleza) intr-un volum de 100 de cuvinte, cuvinte-
cheie (5-7 cuvinte). Adnotarea nu trebuie sa contina referiri la literatura citata, tabele si figuri.

Informatia despre autor (i) contine urmatoarele date: numele, prenumele, patronimicul autorului
(autorilor), locul de munca, functia, titlul stiintific, gradul stiintific, adresa postald, adresa electronica
si numarul de telefon. Numele autorului (autorilor) ar trebui sa fie listate sub titlul articolului, in
dreapta.
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Cerintele tehnice pentru perfectarea manuscrisul pentru publicare:

Titlul articolului nu trebuie sa depaseasca trei linii. Titlul ar trebui s fi dat numai cu majuscule
(Times New Roman 16) si centrat. Sursele literare utilizate in articol trebuie prezentate intr-o singura
lista la sfarsitul textului (bibliografie), in conformitate cu Anexa 2. Referirile la literatura de
specialitate mentionate in text sunt obligatorii, trebuie sa fie plasate in partea de jos a fiecarei pagini a
textului si necesita sa fie perfectate in conformitate cu Anexa 1. Referirile la sursele externe sunt
prezentate intr-o limba strdina si sunt urmate, in cazul traducerii in romana si rusa, cu indicatie privitor
la traducere. Numerotarea referirilor la sursele literare este data in ordinea mentionata in text. Trimiteri
la lucrari nepublicate nu sunt permise. Lista bibliografica (de la sfarsitul textului) este datd in ordine
alfabetica in functie de prima litera a prenumelui autorului (autorilor).

Acronimele si abrevierile trebuie sa fie descifrate la prima mentiune in textul articolului. in
textele in limba romana, engleza, franceza, spaniola si germana se utilizeaza ghilimele germane (,, ”),
in textele in limba rusa se utilizeaza ghilimelele franceze (« »).

Parametrii paginii:

Documentul trebuie salvat in MS Word, formatul de pagina A 4, marginile paginii: sus i jos - 2
cm, dreapta - 1,5 cm, stanga - 3 cm, Font - Times New Roman; Dimensiune font - 12, spatiere - 1,5.
Aliniere pe latime, un spatiu la stanga - 1,5. Numerotarea paginilor este consecutiva, secventiala, in
partea de jos a paginii, pe centru.

Redactarea textului:

Despartirea manuala in silabe a cuvintelor (transferul din rand in rand) este inacceptabila.
Figurile si tabelele trebuie sa fie numerotate, sa aiba denumire, legenda si subiect. Titlurile lor si
trebuie sa fie prezentate in text dupa alineatul care contine un link de referinta la ele.

Exemplarele autorului:

Fiecare autor al articolului obtine doar un numar al revistei, indiferent de numarul de autori.

Consiliul Redactional

Anexa 1
Exemple de referinte bibliografice:

Referintele (citatele) de la sfarsitul fiecarei pagini trebuie sd contind semnele de punctuatie si sa
urmeze aceleasi reguli ca i plasarea lor in descrierea bibliografica.

Daca textul nu este citat de o sursa originald, dar de un alt document, atunci se utilizeaza
urmatoarele cuvinte la Inceput de referinta: citat de: (citdnd sursele imprumutate):

Exemplu: Citat de: Dumitru Mazilu. Drept diplomatic. Bucuresti: Editura
Lumina Lex, 2003, p. 115.
Citat de: Alexandru Burian. Drept diplomatic si consular. Chisinau:
Editura ARC, 2003, p. 154.

La amenajarea secventiala a referintelor (citatelor) primare si repetate se utilizeaza termenul
”Ibid.” sau ("Ibidem”):

Referinta primara Jeffrey Mankoff. Politicii externe Ruse: intoarcerea unei Mari Puteri in
politica. Lanham, Md.: Rowman & Littlefield, 2009, p. 217.
Referinta repetata Ibid., p. 47 sau lbidem., p. 47.

La amenajarea nesecventiala a referintelor (citatelor) primare si repetate, cand referintele
urmeaza nu concomitent una dupa alta, se utilizeaza termenul Op. cit. (opus citato) si este prezentat
folosind caractere cursive:
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Referinta primara Jeffrey Mankoff. Politicii externe Ruse: intoarcerea unei Mari Puteri in
politicd. Lanham, Md.: Rowman & Littlefield, 2009, p. 217.
Referinta repetata Jeffrey Mankoff. Op. cit., p. 65.
Anexa 2

Exemple de ,,Lista bibliografica” (bibliografie):
Lista bibliografica este plasata dupa textul articolului cu titulatura ,,Bibliografie”. Toate link-
urile din listd sunt numerotate secvential si sunt aranjate 1n ordine alfabetica.

Descrierea unei carti cu un singur autor:

Exemplu Jeffrey Mankoff. Politicii externe Ruse: intoarcerea de mare putere politica.
Lanham, Md.: Rowman & Littlefield, 2009. XII + 359 p.

Descrierea unei carti cu trei sau mai multi autori:

Exemplu David G. Victor... [et al.]. Gaze naturale si geopolitica: din 1970 pind in
2040. New York: Cambridge University Press, 2006. xxv + 508 p.

Descrierea unui articol publicat intr-o revista:
Este necesar de a indica numele autorului articolului, denumirea articolului, denumirea revistei,
anul, numarul editiei sau volumul, numéarul paginei de la inceputul si sfarsitul articolului.

Exemplu Serghei Lavrov. Rusia si lumea in secolul XXI. In: Rusia in afacerile
globale. lulie-septembrie 2008, VVol. 6, nr. 3, p. 8 - 18.

Descrierea unei teze de doctorat:

Exemplu Vladislav Boiko. Securitatea energetica in contextul globalizarii. Teza de
doctor in stiinte politice. Moscova, 2012. 250 p.

Descrierea unui autoreferat a tezei de doctorat:

Exemplu Yuri Jukov. Centrismul politic in Rusia. Autoreferatul tezei... candidat in
stiinte politice. Sankt-Petersburg, 2012. 24 p.

Descrierea publicatiilor stiintifice electronice:

Pentru surse de electronice, trebuie sa specificati practic aceleasi informatii ca pentru reviste:
autorul, titlul, numele site-ului (sau sectiune a site-ului) si URL-ul. Articolul ar trebui sa contind
notiunea [Online]:; informatii la data de partajare pe reteaua electronica (dupa fraza ,,Vizitat la:”
indica data, luna si anul): (Vizitat la: 03.02.2012).

Exemplu Burian Alexandru, Gurin Corina. Procesul decizional in politica externa si
influenta lui asupra negocierilor. In: Revista Moldoveneasci de Drept
International si Relatii Internationale. 2011, nr. 4, p. 39 - 55. [Online]:
http://www.rmdiri.md/pdf/RMDIRI20114.p.df/. (Vizitat la: 07.09.2012).
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Anexa 3

REGULAMENTUL
cu privirea la recenzarea articolelor stiintifice in
»Revista Moldoveneasca de Drept International si Relatii Internationale”

1. Articole stiintifice primite de redactia Revistei Moldovenesti de Drept International si Relatii
Internationale trec prin Institutia de recenzare.

,Revista Moldoveneasca de Drept International si Relatii Internationale” a adoptat un sistem de
patru niveluri de recenzare a articolelor si materialelor prezentate spre publicare:

Primul nivel — recenzarea de catre Redactorul-sef (main editor peer review);

Al doilea nivel - recenzie de ,,nivel deschis” (open peer review - autorul si recenzentul se cunosc
reciproc) — recenzia este transmisa la redactie de catre autor;

Al treilea nivel - recenzie de nivel ,,orb-unilateral” (single-blind — recenzentul stie despre autor,
autorul - nu);

Al patrulea nivel - recenzie de nivel ,,orb-dublu” (double-blind - atét recenzentul, cat si autorul,
nu stiu unul despre altul).

2. Fiecare articol stiintific necesita sa aiba recenzii:

- deschise: primul nivel — recenzia (decizia) redactorului-sef; al doilea nivel - recenzia unui
recenzent oficial, specialist in domeniu (doctor sau doctor habilitat);

- confidentiale (oarbe): al treilea nivel — recenzia redactorului stiintific sau a unui membru al
consiliului redactional sau al colegiului de redactic; al patrulea nivel — la decizia consiliului
redactional si recenzentul poate fi doar din exterior.

3. Toate articolele stiintifice, primite de Consiliul redactional al revistei, sunt supuse obligatoriu
recenzarii ,,orb-dublu” (double-blind - atat recenzentul, cat si autorul, nu stiu unul despre altul).
Aceastd recenzare este efectuatd de catre experti externi din baza de date de experti (recenzori) ai
revistei, la solicitarea Consiliul redactional.

4. Analizand recenziile, redactia evalueaza prezenta in articole a elementelor de actualitate a
problemei stiintifice pe care autorul pretinde sa o solutioneze. Recenzia necesita sa descrie in mod clar
valoarea teoreticd sau aplicativd a investigatiei, si sa coreleze constatarile autorului cu conceptele
stiintifice existente. Un element de baza al recenziei ar trebui sa fie aprecierea de catre recenzent a
contributiei personale a autorului articolului la solutionarea problemei. Este necesar de a mentiona in
recenzie corespunderea stilului, logicii si nivelului de accesibilitate a expunerii stiintifice a
materialului de cétre autor, precum si un aviz privind fiabilitatea si valabilitatea concluziilor.

5. Dupa primirea recenziilor, redactia analizeaza articolele prezentate si adopta decizia finald, in
baza unei evaluiri complete, privitor la publicarea sau ne-publicarea articolelor. In baza deciziei
adoptate autorului 1 se comunica, prin e-mail sau posta, informatia cu privire la evaluarea articolului si
decizia adoptata. In cazul ci se refuza de a publica articolul, recenzentii riman anonimi.

6. Colegiul de redactie isi rezerva dreptul de a trimite articolul la o recenzie suplimentara
externa anonima (double-blind). Redactor-sef, in asemenea caz, trimite recenzentului o scrisoare in
care solicitd recenzarea, atasand la scrisoare articolul si modelul conform caruia se recomanda de a
efectua recenzia.

7. Prezenta recenziilor pozitive nu este un motiv suficient pentru publicarea articolului. Decizia
finala privitor la publicarea articolului este adoptata de consiliul redactional.

8. In cazul in care existi o critica substantial din partea recenzentului, insd articolul, la general,
este evaluat pozitiv, consiliul redactional poate aprecia articolul ca polemic si poate decide de a-l
publica n rubrica ,,Tribuna discutionala”.

9. Originalele recenziilor sunt pastrate la ,,Revista Moldoveneasca de Drept International si
Relatii Internationale”.
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RUBRICA REVISTEI
OUR JOURNAL
O HALIEM KYPHAJIE

REQUIREMENTS
to papers for publication in the
sMoldavian Journal of International Law and International Relations”

,Moldavian Journal of International Law and International Relations” being a scientifico-
theoretical journal admits for publication articles in Moldovan (Romanian), Russian, English,
Spanish, French, German (optional author) languages, containing the results of original research,
designed in accordance with the ,,Requirements for the articles”.

An Editorial Board of the ,Moldavian Journal of International Law and International
Relations”, accept manuscript for publication corresponding to the edition profiles, no more than 20
pages, including figures and tables. The manuscript should contain only original material, performed
at a high academic level, reflecting the author's research results, completed no more than one year
before publication, and containing a clear element of creation of a new knowledge. The materials
which earlier were not published and have been not intended to the simultaneous publication in other
editions for printing are accepted. Articles are exposed to obligatory reviewing, in accordance with the
Appendix 3. For post-graduate students (competitors) the review of the supervisor of studies is
obligatory. We print only articles which have received only positive reviews.

The rules mentioned above apply to all the material sent to the journal for publication. The
Editorial Board has the right not to accept materials to the publication in a case of: a) non-compliance
of the paper with the requirements for its publication; b) plagiarism; c) inappropriate content of the
presented paper to the journal profiles.

In cases when the requirements are not respected the editorial board has the right not to
examine the manuscript. The editors reserve the right to reduce the volume of the article (if it is
necessary), exposing it to editorial revision, make editorial (which do not change the general sense)
changes in the author's original. Editors can publish materials without sharing author’s opinion (in
order of discussion). Authors are responsible for the selection and accuracy of the facts, quotes, and
other information. Journal will only publish one article per author in each volume of the issue.

The number of authors should not be more than two people. Author (s) sent to the editor two
copies of the article (signed by the author both in print and electronic form and send the article in
electronic form by e-mail at: alexandruburian@yahoo.com , alexandruburian@mail.ru

The paper shouldn't exceed 1,5 printer's sheet of the typewritten text of format A4 (60
thousand characters, or 16-20 pages of text), including tables, list of references and drawings
(schemes). At drafting of bibliographic references in English it is necessary to specify official English-
speaking names of journals.

In order to place an article in the journal you should present following documents: an
application, information about the author (s), an article, one author (s) photograph in JPG form,
annotation provided (abstract) in three languages (Romanian, Russian and English) in a volume of
100 words, Keywords (5 - 7 words). Abstract should not contain references to the quoted literature,
tables and figures.

Information about the author (s) contains: author's name, affiliation, post a scientific degree,
an academic status, mailing address, e-mail address and telephone number Author's name should be
listed under the article's title on the right.
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Technical requirements to registration of the manuscript for the publication:

Title of the article should not exceed three lines. The title should be given only in capital letters
(Times New Roman 16) and centred. Literary sources used in the paper should be submitted in one
list at the end (bibliography). Bibliographical list is presented after the text item in accordance with the
Appendix 2. Footnotes to the literature mentioned in the text are mandatory and must be prepared in
the bottom of the page in accordance with the Appendix 1. References to the foreign sources are given
in a foreign language and are followed in the case of translation into Romanian and Russian indication
of the translation. The numbering of the sources is given in the order mentioned in the text.
References to unpublished works are not permitted. The bibliography is given in alphabetic order
according to the first letter of authors surnames. Acronyms and abbreviations should be deciphered in
a place of the first mention in the text. In text presented in Romanian, English, French, German or
Spanish language, German inverted commas (,,pads’) should be used; in text presented in Russian
language the French inverted commas («fur-trees») are used.

Page Setup:
The document must be saved in MS Word, A 4 page format, page margins: top and bottom - 2 cm,
right - 1.5 cm, left - 3 cm Font - Times New Roman; font size - 12, line spacing - 1,5. Alignment on
width, a space at the left - 1,5. Numbering of pages is through, in the bottom of the page, on the
centre.

Text drafting:
Using of manual transfer (manual hyphenation) is unacceptable. Figures and tables should have a
caption and subject headings and should be presented in the text after the paragraph containing a link
to them.

Author's copies:
Each author obtains only one issue of the journal, regardless of the number of authors.

The Editorial Board

Appendix 1
Example of bibliographic footnotes:

Punctuation and prescribed punctuation in citations should follow the same rules as their placement in
the bibliographic description.

If the text is not cited by the original source, but by another document, then following words are used:
in the beginning of the reference: Quoted by, with a reference to the citing sources of borrowed text:

Example: Quoted by: Ernst Gabriel Frankel. Oil and Security A World Beyond
Petroleum. The Netherlands: Springer, 2007, p. 115.

«Ibid.» or (Ibidem) are used in the sequential arrangement of primary and repeated references.

Primary Jeffrey Mankoff. Russian foreign policy: the return of great power politics.
Lanham, Md.: Rowman & Littlefield, 2009, p. 21.
Repeated Ibid., p. 47.

Op. cit. (opus citato) is used in repeated footnotes containing item to the same document without
following the primary reference and is presented using italics.

Primary Jeffrey Mankoff. Russian foreign policy: the return of great power politics.
Lanham, Md.: Rowman & Littlefield, 2009, p. 217.
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| Repeated | Jeffrey Mankoff. Op. cit., p. 65. \

Appendix 2
Examples of a bibliography:

Bibliographical list is placed after the text article and is supplied after the notion ,,Bibliography”. All
links in the list are numbered sequentially and are arranged in alphabetical order.

Book with one author:

Example Jeffrey Mankoff. Russian foreign policy: the return of great power politics.
Lanham, Md.: Rowman & Littlefield, 2009. xii + 359 p.

Book with three and more authors:

Example David G. Victor ... [et al.]. Natural gas and geopolitics: from 1970 to 2040.
Cambridge; New York: Cambridge University Press Cambridge University
Press, 2006. xxv + 508 p.

The paper from the journal:
Article from a journal should contain following description - author (s), article title, journal name,
year, and page number of the beginning and of the end of the article.

Example Sergei Lavrov. Russia and the World in the 21 st Century. In: Russia in
global affairs. July-September 2008, Vol. 6, nr. 3, p. 8 — 18.

Dissertation

Example Vladislav Boiko. Energy security in the context of globalization. Political
Science Dissertation. Moscow, 2012. 250 p.

A dissertation synopsis:

Example Yuri Jukov E.H. Political centrism in Russia. Dissertation synopsis ...
candidate in political science. Saint Petersburg, 2012. 24 p.

Description of the electronic scientific publications:
For electronic sources, you need to specify practically the same information as for journals: author,
title, name of the site (or section of the website) and the URL. The item should contain the notion
[Online]:; information on the date of the electronic network share (after ,,Visited on:” indicate the
date, month and year): (Visited on: 03.02.2012) is used in referring to the e-resource e-mail address.

Example Chietigi Bajpaee. China’s Quest for Energy Security. In: Power and Interest
News Report. February 25, 2005. [Online]: http://www.pinr.com/. (Visited
on: 07.09.2011).
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Appendix 3

PROVISION
about the reviewing of scientific articles in
sMoldavian Journal of International Law and International Relations”

1. Scientific papers received to the Editorial office of ,,Moldavian Journal of International Law
and International Relations”, pass through peer review process.

,Moldavian Journal of International Law and International Relations” comprises a four-level
system of peer review articles:

1% level — reviewing by the editor (main editor peer review);

2" level — an open peer review (the author and the reviewer know each other) — a review is
submitted to the editor by the author;

3" level - one-sided i.e. ,,blind” peer review (single-blind - the reviewer knows the author, but the
author - doesn’t know the reviewer);

4" level — double-blind peer review (neither reviewer nor author know about each other).

2. Each scientific article must be accompanied by a review:

—  Open: 1% level — a review (conclusion) of the editor; 2" level — a review of official reviewer,
specialist of appropriate scientific profile (doctorate or PhD);

—  Closed (blind): 3" level — a review done by a scientific editor or a member of the editorial
board; 4" level - a review done by the decision of the editorial board and only external.

3. All scientific articles, received by the Editorial Board of our journal are subject to mandatory
review by bilateral double-blind (,,double-blind” - the reviewer does not know who the author of the
article is, the author does not know who the reviewer is). This review is carried out by external experts
from the expert database of experts (reviewers), at the request of the Editorial Board.

4.  An editorial board, making the evaluation of reviews, draws attention to the relevance of the
scientific problem to be solved by the author. The Review should clearly describe the theoretical or
applied significance of the study; correlate the author's conclusions to existing scientific concepts. An
essential element of the review should be the assessment a personal contribution to the solution of the
issue by the reviewer. Correspondence to the style, logics and the availability of the narration to the
scientific nature of the material and obtaining of the conclusions about the reliability and validity of
the findings — are key aspects that must be noted in the review.

5. The issue about the received articles is considered after the obtaining of reviews, and then the
final decision, based on the evaluation of reviews about the publication or refusal to publish articles, is
made. On the basis of the decision the author (s) is sent a letter by e-mail or mail, which provides a
general assessment of the article and the decision. In the case of failure in the publication, the
reviewers remain anonymous.

6. The Editorial Board has the right to direct the article for additional external anonymous peer
review. Editor in Chief directs the reviewer a letter asking for peer review. The letter includes an
article and a recommended form of review.

7. The presence of positive reviews is not sufficient grounds for the publication of the article.
The final decision on advisability of publication is taken by the editorial board.

8. In cases when the article is composed by a significant proportion of criticisms that have been
made by the reviewer, as well as the overall positive recommendation, the Editorial Board can
attribute the material to the category of polemical material and print it in the manner of scientific
debate.

9. The Review originals are stored in ,,Moldavian Journal of International Law and International
Relations™.
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RUBRICA REVISTEI
OUR JOURNAL
O HALIEM KYPHAJIE

TPEBOBAHUSA
K 0)OpMJIEHHIO cTaTei VIS IyOJIMKAMU B
«MoJ1aBCKOM KypHaJIe MeKIYHAPOIHOT0 MPAaBa U ME:KIYHAPOAHBIX OTHOLLIEHUID)

Hayuno-teopernueckuii  kypHan «MongaBckuid sKypHal MeXIyHapOAHOrO IIpaBa U
MEXTyHapOJHbIX OTHOLIEHWID MPUHUMAET K ITyOJMKALMU CTaTbl HAa MOJIIABCKOM (PYMBIHCKOM),
PYCCKOM, aHIJIMICKOM, HCIaHCKOM, (DpaHIly3CKOM, HEMEIKOM (IO BhIOOpY aBTOpa) S3bIKax,
COoZiep)Kalllie Pe3ysbTaThl OPUIMHAIBHBIX HCCIIEIOBaHUM, O(OpMIIEHHbIE B COOTBETCTBHU C
«TpeboBanusamMu K 0HOPMIIEHHIO CTATEI».

Penaxis «MomniaBckoro KypHaia MeXIyHapOAHOTO IIpaBa U MEXKIYHAPOIHBIX OTHOLLIEHHI»
NPUHUMAET K ITyOJIMKAINK PYKOIIMCH, COOTBETCTBYIOIIHE MpoduisimM m3nanus, He 6omee 20 crpaHumil,
BKJIFOYAsl PUCYHKU M TabIMIpBl. Pykonmmch NOJDKHA cozlepikaTh TOJIBKO OPUTMHAIBHBIA MaTepual,
BBIIIOJIHEHHBII Ha BBICOKOM HAay4HOM YpOBHE, OTpakas pe3y/ibTaThl HCCIEAOBAHUM aBTOpa,
3aBEpLIECHHBIX He OoJiee 4eM 3a rof JI0 IMyOIMKaliyu U COAEpkaTh OYEBUIHBIA SJIEMEHT CO3aHMs
HOBoro 3HaHus. K meyatm mnpuHMMarOTCs Marepuasibl, paHee HE W3JaBaBIIMECs MU HE
IpeJHa3HaYeHHbIe K OJHOBPEMEHHOM IyONIMKaluK B Jpyrux u3gaHusx. CTaTbd IOJBEprarorcs
00s13aTeIbHOMY ~ PELICH3UPOBaHUIO, B CcOOTBEeTCTBUU C Ilpunoycenuem 3. ]lns acmmpaHTOB
(conckareneil) oOsi3aTenbHa PELEH3UsI HAaydyHOro pykoBoaurens. [leyaratoTcs TONBKO CTaThbH,
MOJIY4YUBILIME MTOJIOKUTEbHBIE pelieH3Uu. | 'oHopap 3a MyOIMKalK HE BBIIJIAYMBACTCSl.

Hacrostiue mpaBuiia paclpoCTpaHSIOTCS Ha BCE MaTepUasibl, HAIMPABISIEMblE B PEIAKLIUIO
KypHana Ui myOonuKarmu. Penakuust BpaBe HE NPHHATH MaTepHall K IMyOJMKAIMK B CITydae: a)
HECOOIOZICHHsT aBTOPOM MpaBMiI O(OPMIICHUS] PYKONHUCH; b) BBISABICHHS 3JIEMEHTOB IUIaruara; c)
HECOOTBETCTBUS MaTepHUala TEMaTHUKE KypHaJia.

B cnyuae HecoOmofeHMss HAcCTOSIIMX TPeOOBaHMM pPENaKIMOHHAs KOJUIETHs BIIpaBe He
paccMmaTpuBaTh pyKonMch. Pemakimsi ocraBisier 3a coOOM MpaBo MPU HEOOXOAMMOCTH COKpAIaTh
CTaThM, MOJBEprasg MX PEJaKIMOHHOW IpaBKe, BHOCUTH PENAKIMOHHBIE (HE MEHSIoIIMe OOIIero
CMBbICJIa) M3MEHEHHsI B aBTOPCKUM OpHrMHal. Pemakimsi MoXXeT omyOlMKoBaTh MaTepualibl, HE
paszensst TOUKy 3peHusi aBropa (B HOpsaKe OOCYKAeHHs). ABTOpbI HECYT OTBETCTBEHHOCTH 3a
1oAdOp M JOCTOBEPHOCTh IMPUBEACHHBIX (DAKTOB, LIMTAT U MPOUMX CBeACHUH. B omHOM HOMepe
JKypHasia MOKET OBbITh OITyOJIMKOBaHa TOJILKO OJTHA CTaThsl OJTHOTO aBTOpA.

UYucrio aBTOpOB CTarbl HE JOJDKHO OBITH Oosiee JBYX 4eloBeK. ABTOp (bI) IPHCHUIAIOT B
PEAAKIIMIO 2 HK3EMILISIpa CTaThy (ITOIIMCAHHBIE aBTOPOM) B TIEYATHOM BHUJIE M HANIPABJISIIOT CTATHIO B
9JIGKTPOHHOM BHJIE 10 OJEKTPOHHOW moute 1o anpecy: alexandruburian@yahoo.com
alexandruburian@mail.ru

O0beM cTaThb He TOJHKEH MPEBBIIaTh 1,5 1. 1. MammHonmcHOTo Tekera popmara A4 (60 ThiC.
3HAaKOB, WM 16-20 cTpaHMI] TEKCTa), BKIIOYask TaOJHIIbl, CIIUCOK JIUTEPATYphl U PUCYHKH (CXEMBI).
[Tpu odopmnenun OuOIMOrpaduueckux CChUIOK Ha aHIJIMHCKOM SI3bIKE HEOOXOIMMO YKa3bIBaTh
o(uLMaTbHBIE aHTIIOA3bIYHBIC HA3BAaHUS JKYPHAIIOB.

Jlns pasmerieHus CTaTbd B JKypHaJle HEOOXOAMMO NPENOCTaBUTh B PENAKIMIO 3asBKY,
uHpopManmio 06 aBTope (ax), crarbto, (otorpaduio asropa (oB) B (opmare JPG, aHHOTaImIO
(pesrome), PENCTaBICHHYI0 Ha TpeX s3bIKaxX (PyMBIHCKOM, PYCCKOM, aHTJIMICKOM) 0OBEMOM — JI0
100 crnoB, kiroueBbIe ci10Ba (5-7 COB). AHHOTaLMs HE JIOJDKHA COJEPKaTh CCHUIOK HA IUTHPYEMYIO
JIMTEPaTypy, PUCYHKHU, TaOJTULIBL.

Nupopmanust 06 aBrope (ax) cogepxut: PHO aBTOpOB, MECTO pabOTHI, TOHKHOCTD, YIEHYIO
CTENeHb, YYEHOE 3BaHUE, MOYTOBBIM ajipec, ANIEKTPOHHBIM afpec W KOHTAKTHHIM Tenedon. PO
aBTOpPA JJOJLKHO OBITh YKa3aHO IO/ HA3BaHUEM CTaThH CIIPaBa.
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Texnu4yeckne Tpe0OBaHMA K 0(POPMIICHHIO PYKOIUCH IS ITyOJIMKALMH:

HasBanue cratbu He OKHO IPEBBIIATH TpeX CTpok. HazBaHue MOMKHO aBaThCs TOJIBKO
sarnaBabiMu OykBamm (Times New Roman 16) m pacmonmaratbess mo ueHTpy. JlureparypHbie
MCTOYHHKH, UCTIOJIb30BAHHBIC B CTAThE, IOJKHBI OBITh MPEICTABICHBI OOIIMM CIICKOM B €€ KOHIIE
(buGmmorpadwust). bubmmorpadudeckuii CriMcok MPUBOAUTCS MOCIE TEKCTa CTaThbU B COOTBETCTBUU C
Ilpunorcenuem 2. CHOCKM Ha YIIOMSHYTYIO JIUTEPATYPy B TEKCTE 00S3aTEIBbHBI U JIOJKHBI OBITH
oopmIieHbl BHM3Y CTpaHullbl B COOTBETCTBUM C Ilpunoscenuem 1. CcbUIKM Ha WUHOCTPaHHBIC
MCTOYHHUKH JIAIOTCS. HA MHOCTPAHHOM SI3BIKE M COMPOBOXKIAIOTCS B CIydae MepeBojia Ha PYMBIHCKUIN
U PYCCKMI $I3BIK yKa3aHHEM Ha repeBoi. Hymepaiwsi MCTOUHHMKOB HJIET B TOCIIENOBATEILHOCTH
yroMuHaHusi B Tekcre. CChUIKM Ha HEOIMyOJNMKOBaHHBIE PadOThI He Jomyckarorcs. Crmcok
muteparypbl (Oubmmorpadus) naercs B anaBUTHOM MOpSAKE MO (aMIJIMAM MEPBBIX aBTOPOB.
Coxkparienust 1 a0OpeBUaTypbl JOJDKHBI pacHiM(pOBBIBATHCS MO0 MECTY MEPBOTO YIIOMUHAHUS B
TEKCTe CTaTbu. B TekcTe Ha PYMBIHCKOM, aHIJIMHACKOM, (DPAHI[y3CKOM, HCIIAHCKOM SI3BIKE
UCIIONIb3YETCSl HEMELIKUE KaBbIUKU (,JIalKh’), B TEKCTE HA PYCCKOM S3bIKE HCIOIb3YIOTCS
(paHIly3CKUE KaBBIUKU («EIOUKI»).

ITapameTpsI cTpaHUIBI:

JokymeHT nomkeH Obith coxpan€H B ¢opmare MS Word. @opmar crpanumpsl A 4; moms
CTpaHUIIBI: BEpXHee M HIDKHee — 2 cM, mpaBoe — 1,5 cm, seBoe — 3 cm. IlIpudr - Times New
Roman; xerse — 12; MesxcTpounsiii uaTepBain — 1,5. BelpaBHMBaHME 1O MIMPUHE, OTCTYI CJIEBa —
1,5. Hymeparusi CTpaHuil — CKBO3HAsI, BHU3Y CTPAHHUIIBL, TIO LIEHTDY.

Odgopmitenne Texkera:

Hcnonb3oBanue pydHbIx mepeHocoB (manual hyphenation) Hempuemnemo. Pucynku u
TAONMMIBI JIOJDKHBI KMMETh HYMEPAlMOHHBIA W TEMaTHYeCKHH 3arojIOBKM W JOJDKHBI  OBITH
MPEICTaBJICHBI B TEKCTE MOCIIe a03alleB, COJIEPIKAIIMX CChUIKY Ha HHX.

ABTOpPCKHE IK3eMILISIPbI:

Kaxxnomy aBTopy mosnaraercs OAWH aBTOPCKUM AK3EMIUIAP HOMepa *KypHasia BHE 3aBHCUMOCTH
OT KOJINYECTBA aBTOPOB CTaThH.

Peoaxyuonnwiit coeem

Ilpunoswcenue 1
IIpumep odopmirenns 6udmorpadpuuecKux CHOCOK:

B Oubmorpaduyecknx CHOCKax pacCTaHOBKA 3HAKOB TIPENHMHAHMS W TMPEIITUCAHHOU
MYHKTYAaIlK JI0JDKHA TOAYMHATHCS TEM Ke TPaBUIIaM, UYTO U pacCTaHOBKA UX B Oubmorpaduyeckom
OIMCAHWH.

Eciu TekeT muTHpyeTcs He MO MEepBOMCTOYHMKY, a MO JAPYroMy JOKYMEHTY, TO B Hauale
CCBUIKU MpHUBOAAT cioBa: L{ut. mo: (uutupyercs mo), [IpuBomutcs mo: , ¢ yKazaHHEM HMCTOYHHUKA
3aUMCTBOBAHUSI:

IIpumep [ur. no: Kpymsiako M., Apermmze JL.I'. CILA u Bocrounas Asus. boprba
oopmieHus: 3a «HOBBIA OPsIOK». M.: MexnyHnapoansie otHomenus, 2010, c. 325.

[Tpu mocnenoBaTeTbHOM PACTIONOKEHNH TIEPBUYHOM 1 TIOBTOPHOM CCHIIOK MCIIONB3YIOT CIJI0BA
«Tam xe» i «Ibid.» (ibidem) 1 TOKYMEHTOB Ha SI3bIKAX, TPUMEHSIFOIIMX JTATHHCKYIO TpaduKy:

Ilepsuunasn IapxkueB K.C. 'eonomuruka. YueOHuk s O6akanaspoB. M.: M3narenscTBo
IOpaitr, 2012, c. 27.

Tlosmopnas | Tam xe, c. 47. wim Ibid., p. 47.

B IMMOBTOPHBIX CHOCKAX, COACPNKAIIUX 3allMCh HA OJIMH M TOT K€ TOKYMCHT, HC CIICAYIOIIHUX 3a
HepBHqHOﬁ CCLmKOﬁ, IPUBOAAT 34aroJIOBOK, a OCHOBHOC 3arjlaBu¢ H" CICAYIOIIHUEC 3a HHUM
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TIOBTOPSIFOIIMECS AJIEMEHTHI 3aMEHSIIOT CIIOBaMH «YKa3. cod.» (ykazaHHoe courHenue), «L{ur. cod.»
(muTrpyemoe countHeHue), «Op. cit.» (opus citato):

Ilepsuunasn Kunkuna  FO.B.  Crparerus  Ge3omacHoctu  Poccum:  mpoOGiiembl
dopmupoBaHusl TOHATHIHOTO ammapara. M.: Poccuiickuii Hay4dHbIA (OHII,
1995, c. 87.

Tlosmopnas | unkuna 10.B. Ykas. cou., c. 67. wim XKunkuna F0.B. Op. cit., p. 65.

Ilpunoscenue 2
IIpumeps1 opopMiteHusi cliucka Oudauorpadpum:
Bubmorpaduyeckuii CrMCOK NPHBOAMTCA TOCIE TEKCTAa CTaThbU M CIIEMyeT MOCJe CIoBa
«bubmorpadus». Bce ccbUlku B CHHCKE MOCIENOBATEIbHO HYMEPYIOTCS U PacCIoiaratoTcsi B
annaBUTHOM TIOPSIJIKE.

Onucanne KHUTH OQHOI'0 aBTOpA:

IIpnmep lamxuer K.C. I'eonomutuka. YueOHuk mis OakanaBpoB. M.: M3narenscTBo
oopmnenus FOpaiir, 2012. 479 c.

Onncanue KHUTH YeTbIpex U 00J1ee ABTOPOB:

[pumep David G. Victor ... [et al.]. Natural gas and geopolitics: from 1970 to 2040.
ohopmteH s Cambridge; New York: Cambridge University Press Cambridge University
Press, 2006. xxv + 508 p.

Onucanue cTaThby U3 )KypHAJIA:
Jnst cTaThu M3 JKypHaJIa HY)KHO yKasaTh aBTOpa (OB) CTaTh, HAa3BaHWUE CTAaThbU, HAa3BaHUC
JKypHaja, roa, HOMCp BbIITYCKa U CTPaHUIIbl HaAYaIa 1 OKOHYaHH CTAaTbU.

IIpnmep KonoGees B.H. I'eocrparerus CILIA B EBpasuu. B: [IpoGnems! yrpaBieHus.
oopmnenus 2008, Nel (26), c. 87 —97.

Onucanne quccepranmii
IIpumep lanroxuna T.I'. Momuduxamms coiicts [IBX B mponecce cunresa: auc. ...
oopmiieHus kau. xum. Hayk: 02.00.06. H. Hosropon, 1999. 109 c.

Onucanue apropedeparoB quccepranmii:

ITpnmep Kykos E.H. INomutnueckuit nenrpusm B Poccuu: aBroped. auc. ... KaHz.
oopmnenus ¢unoc. mHayk. M., 2000. 24 c.

Onncanue 3JIeKTPOHHBIX HAYYHBIX H3/IaHMIL:

JInst SNeKTPOHHBIX HMCTOYHHMKOB HY)KHO YyKa3aThb NMPAKTHUECKU T€ XK€ JaHHbIe, YTO U JUIs
JKYpHAJIOB: aBTOp, Ha3BaHKE CTAaThH, HA3BaHUE caiiTa (WM pasziena caiita) u agpec URL. B 3ammcu
00s13aTeIIbHO JIOJDKEH MPHUCYTCTBOBaTh TekeT [Online]:, mpu cchlike Ha 3IEKTPOHHBIN pecype Mmocie
HJIEKTPOHHOTO aJJpeca B KPYIJIbIX CKOOKaxX MPUBOAAT CBEICHUS O J1aTe OOpaIleHUs K 3JIEKTPOHHOMY
CeTeBOMYy pecypcy (Tocie CIOB «jaaTa OOpalleHHs» YKa3bIBAIOT 4MCiIo, Mmecsan u ron): ([ara
nocerienus: 02.03.2012)

[Mpumep Kwuraii BcTaeT Ha «paBWILHYIO CTOPOHY UcTOpur» B [lepcuackom 3ammse. B:
oopmieHuUs Muposas nosnuTrka u pecypesl. [Online]: http://mww.wprr.ru/?p=2591. (/lara
nocerenust: 07.01.2012).
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Ilpunooscenue 3
HOJIOKEHHUE
0 pelieH3MPOBAHUHU HAYYHBIX CTATeH B JKypHaJle
«MoJ1aBCKUi 5KypPHAJT MEKIYHAPOTHOTO MPABa U MEKIYHAPOAHBIX OTHOLLIEHUID)

1. Hayunble crarbu, NOCTYINMBINME B pEIAKIMIO >KypHaua «MOJIaBCKUi KypHAI
MEXIyHAPOJJHOTO TpaBa ¥  MEXKIYHApOJHBIX OTHOUICHHI», TIPOXOIAT 4Yepe3 HWHCTUTYT
PELICH3UPOBAHMSI.

B sxypHaine «MomaBcKuii )KypHaT MeKIYHAPOIHOTO MPaBa U MEXKYHAPOHBIX OTHOIIICHUI
NPHUHSATA YETHIPEXyPOBHEBAs CUCTEMa PELICH3UPOBAHHMSI CTATEH:

1% yposenb — perieH3MpoBaHNe TIIaBHBIM PEAAKTOpoM (main editor peer review);

2" yposenb — OTKPHITOE PELIEH3UPOBAHKE (OpEN peer review — aBTop U PELEH3EHT 3HAIOT
JPYT O JIPYTe) - PEICH3HsL, IPE/ICTABIICHHAS B PEIAKIIAIO aBTOPOM;

3" yposerb — OTHOCTOPOHHEE «CIIETIOey pereH3uposanue (single-blind — perensent 3naer 06
aBTOpE, aBTOP — HET);

4" ypoeenb — IBYXCTOPOHHEE «criernoex perensuposanne (double-blind — o6a ue 3Ha0T ApYT
0 pyre).

2. Kaxxyast Hay4Hasl CTaThsl JIOJDKHA UMETh PEIICH3UH:

— otkpbiThie: 1% ypoBeHbh — pelieH3Ms (3aKIIOYEHHE) INIABHOTO peakTopa; 2! ypoBeHb
O(UIMATBHOTO PEICH3CHTa — CIEIMAIMCTa COOTBETCTBYIOLIEIO HAYYHOro Mpoduisl (JIOKTOpa HWiIn
KaH/IM/aTa HayK);

— 3aKkpeIThle (cremble): 3% ypoBeHh — HAYYHBIM PEJAKTOPOM WM OJHHM W3 UJIEHOB
penkomteruy; 4% ypoBeHb — 10 PENIEHUIO PEIKOJIIErHH M TOIBKO BHELIHEE.

3. Bce HayuHble cCTarThH, IOCTYIMBIIME B PEOAKIMIO HAIIEro0 KypHAIA, TOIICKAT
00s13aTeIbHOMY JIBYCTOPOHHEMY ciierioMmy periensupoBanmto (double-blind — periensenT He 3Haer,
KTO aBTOP CTaTbH, aBTOpP CTAaTbU HE 3HACT, KTO PEIEH3CHT). DTO PEIeH3UPOBAHUE TPOU3BOIUTCS
CTOPOHHUMH CICIHAIMCTAMU M3 0a3bl KCHEPTOB-CHCIHAIMCTOB (PEICH3EHTOB), 10 MOPYYCHHUIO
peIaKIyu.

4. Penxoiiervss TIpH OLIGHKE pPEIEH3Mi oOpalaeT BHUMaHHE Ha HAIMYME B MaTepHalie
AKTyaJIbHOCTH pEIllacMOW aBTOPOM HAYYHOW MpoOJieMbl. PelieH3usi JTOJDKHA — OJJHO3HAYHO
XapaKTepU30BaTh TEOPETHUYECKYI0 WM MPUKIAIHYI 3HAYAMOCTh WCCIICIOBAHKS, COOTHOCHTH
BBIBOJIbI aBTOpa C CYIICCTBYIOIIMMH HAyYHBIMH KOHIENIMSAMHU. HeoOXOmMMBIM 3JIeMEHTOM
pEleH3NN JIOJDKHA CITY)KHTh OLIEHKA PEIEH3EHTOM JIMYHOTO BKJIAJa aBTOpPA CTaThbU B PEIICHUE
paccmarpuBaeMoit ipooieMsl. LlenecooOpa3Ho OTMETUTH B PEIIEH3UH COOTBETCTBUE CTHIIS, JIOTUKU 1
JOCTYITHOCTH W3JIOKEHUSI HAYyJYHOMY XapakTepy MarepHalia, a TakKKe MONYyYUTh 3aKITFOUYeHHE O
JIOCTOBEPHOCTH U 000CHOBaHHOCTH BBIBOJIOB.

5. Tlocne momydeHws] peleH3uid paccMaTpPUBAETCSl BOIPOC O TOCTYMHBIIMX CTaThiIX U
NPUHUMAETCSI OKOHYATENBHOE PEIIICHNE HA OCHOBE OIIEHKH PEIIeH3UI 00 OITyOIMKOBaHNH HITM OTKa3e
B onyOnukoBaHUM ctateid. Ha ocHOBe MpHHATOro perieHus: aBTopy (aBropam) no e-mail uam noute
HampasIIsieTcs MUCBMO, B KOTOPOM JIaeTCst 001Iasi OIIeHKa CTaTbU U pHUHATOE pemeHue. [1pu oTkase
B IyOJIMKAIMH PEIICH3CHThI OCTAIOTCSI aHOHUMHBIMH.

6. Penmkxosuierusi BIpaBe HANpaBIsTh CTaThd Ha JIOMOJHUTENIBHOE BHEIHEE AHOHUMHOE
perieH3upoBaHre. [JIaBHBIA PENAKTOp HANpPaB/SIeT PELCH3CHTY IMChbMO C  MPOCKOOH O
petieH3upoBannu. K miuchMy NpHiIararoTcsi CTaThsi U peKoMeH1yemasi (hopMa perieH3uu.

7. Hanmuuue TMONOXUTENBHBIX PEICH3UH HE SBISICTCS JIOCTATOYHBIM OCHOBAHHEM LIS
nyOrmkanmy  ctatbi. OKOHYATENIbHOE PElIeHHE O IIeNecO00Pa3HOCTH MyONMKAIMKM TPUHUMAET
PEaKIMOHHAS KOJIJIETHSL.

8. Ilpu HanmM4MKU B CTaThe CYIIECTBEHHOM JOJM KPUTUYECKUX 3aMEUaHHU PEIICH3EHTa U TIPU
OOIIIel TIOJIOKHUTENBPHON PEKOMEHIAIMN  PEKOJUICTHS MOXKET OTHECTH MaTepHal K paspsiay
MOJIEMUYHBIX U [IEYaTaTh €r0 B MOPSIKE HAYYIHOM JUCKYCCHH.

9. OpuruHaIBl pEUeH3WH XpaHATCS B pPelakimu JKypHata «MOIIaBckuil KypHaT
MEXTyHAPOIHOTO MPaBa U MEKTYHAPOIHBIX OTHOIIICHUI.
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Declaratie
privind etica publicatiilor stiintifice si baza juridica a politicii editoriale a revistei
»Revista Moldoveneasca de Drept International si Relatii Internationale”

Colegiul de redactie al publicatiei periodice stiintifico-teoretice si informational-practice ,,Revista
Moldoveneasca de Drept International si Relatii Internationale” aderd la principiile de etica a
publicatiilor stiintifice acceptate la nivel international, reflectate, printre altele, in recomandarile
Comisiei pentru eticdA a publicatiilor stiintifice (Comisia pentru publicatie etica (COPE )
(http://publicationethics.org/about/quide), Ghid pentru etica publicatiilor stiintifice (editura etica
Resource Kit) Elsevier editor (https://www.elsevier.com/editors/publishing-ethics), Codul de etica si
deontologie profesionald a cercetatorilor si a personalului universitar din Republica Moldova, aprobat
de catre Consiliul National de  Atestare si  Acreditatare la  23.05. 2012
(http://edu.asm.md/tc_userfiles/cod-etica.pdf ).

Termeni-cheie:

Etica publicatiilor stiintifice — un sistem de reguli de conduitd profesionald in relatiile dintre
autori, recenzenti, redactori, editori si cititori in crearea, diseminarea si utilizarea publicatiilor
stiintifice.

Redactor — un reprezentant al revistei sau editurii stiintifice, responsabil pentru pregatirea
materialelor pentru publicare, precum si mentinerea contactului cu autorii si cititorii publicatiilor
stiintifice.

Autor — o persoand sau un grup de persoane (grup de autori), care participa la crearea si
publicarea rezultatelor cercetarii stiintifice.

Recenzent — expert care actioneazd in numele unei reviste stiintifice sau editurii si realizeaza
expertiza materialelor stiintifice prezentate de catre autor pentru a determina posibilitatea publicarii
lor.

Editor — persoana juridica sau fizica care exercita editarea publica a unei publicatii stiintifice.

Cititor — orice persoana care a facut cunostinta cu materialul publicat.

Plagiat — atributie intentionata a dreptului de autor a unei alte opere de arta sau stiintd, idei sau
inventii ale altor oameni. Plagiatul poate fi o Incélcare a legii drepturilor de autor si legii brevetelor si
poate atrage dupa sine raspunderea juridica ca atare.

1. Principiile de etica profesionala in activitatea redactorului si editorului

Membrii consiliului editorial au urmatoarele responsabilitati:

1.1. Sa ia in considerare toate materialele manuscrise furnizate de autor, si sd ia o decizie obiectiva
cu privire la posibilitatea publicdrii lor, pe baza relevantei si a fiabilitdtii studiului, precum si profilul
de specialitate al revistei.

1.2. Sa aiba atitudine respectuoasa fatd de autor, indiferent de rasa, sex, orientare sexuala, religie,
origine, nationalitate, statutul social, preferintele politice sau a altor calitati subiective;

1.3. Sa respecte dreptul autorului de proprietate intelectuald, sa impiedice divulgarea rezultatelor
cercetarii utilizarea acestora in scopuri personale fara consimtdmantul autorului;

1.4. Sa excluda din articol materialele care contin falsificarea rezultatelor si a plagiatului, precum si
copierea multipla a informatiilor si atribuirea falsa a dreptului de autor;

1.5. Sa asigure confidentialitatea si anonimatul recenzdrii materialelor manuscrise;

1.6. Sa angajeze in calitate de recenzenti a articolelor doar specialistii de inalta clasificare.

2. Principiile etice in activitatile recenzentului
Recenzentul este responsabil pentru respectarea urmatoarelor principii:
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2.1. Sa efectueze expertiza stiintificd confidentiald a materialelor stiintifice manuscrise prezentate
spre publicare de catre autor, care are ca scop Imbundtatirea calitdtii acestora si ajutarea consiliului
editorial sa 1a o decizie cu privire la posibilitatea publicarii rezultatelor studiului;,

2.2. Autorul/coautorul manuscrisului nu poate actiona in calitate de referent al articolului sau;

2.3. Sa refuze sa recenzeze articolul in cazul cand dispune de o insuficientd competentd pentru
aceasta abilitate sau incapacitatea de a furniza recenzia manuscrisului intr-un timp specificat;

2.4. Sa asigure o maximd obiectivitate a recenziei pe baza relevantei, meritelor stiintifice,
originalitatea si autenticitatea rezultatelor cercetdrilor efectuate de autor. Orice criticd a naturii
subiective, care decurg din relatiile personale ale recenzentului cu autorul sau orice alte motive, sunt
inacceptabile si nu sunt permise;

2.5. Sé raporteze toate cazurile de posibile conflicte de interese;

2.6. Si nu piastreze copii ale manuscrisului si nu-l transmiti la alte persoane terte. In plus,
informatiile furnizate in manuscrisele peer-revizuite, nu pot fi folosite in propriile cercetari inainte de
publicarea lor fara consimtamantul autorului;

2.7. Sa verifice claritatea prezentarii materialului in curs de revizuire pentru ca acesta s contina
link-uri catre toate datele utilizate din lucrarile publicate anterior;

2.8. Sa argumenteze concluziile sale cu privire la manuscrisele peer-revizuite, astfel incat autorului
si membirilor consiliului editorial sa le fie clar obiectivitatea si legitimitatea acestora;

2.9. Sa informeze membrii consiliului editorial, in cazul In care manuscrisul in curs de revizuire are
o0 asemanare semnificativa cu articole publicate anterior, adica, cazuri de plagiat.

3. Principiile pe care trebuie sa le ghideze autorul publicatiilor

Autorul — este persoana care a avut o contributie personald la formarea si interpretarea
rezultatelor cercetarii. Prin furnizarea manuscrisului in vederea editarii si difuzarii comunitatii
stiintifice a continutului acestuia, autorul trebuie:

3.1. Sa se bazeze exclusiv pe date precise si reale, precum si interpretarea lor obiectiva, evitind
declaratii initial false si frauduloase cu privire la rezultatele obtinute;

3.2. Sa nu prezinte materialele manuscrise pentru examinare spre publicare in mai mult de o
revistd, si sa nu participe multiple si duplicate publicatii, care sunt considerate ca fiind autoplagiat;

3.3. Sa dezvaluie toate sursele de sprijin financiar sau de altd naturd pentru studiu, in rezultatul
carora a fost pregatit manuscrisul, cu mentionarea separata a rolului si contributiei fiecdrei parti;

3.4. Informatii de conversatii personale sau corespondentd pot fi folosite in cercetare numai cu
acordul scris al persoanei careia 1i este furnizat;

3.5. Textele si informatiile grafice derivate din rezultatele publicate ale studiilor altor persoane,
trebuie si fie previzute cu referire la activitatea relevanta. In plus, activitatea de acelasi subiect,
rezultatele care au influentat cursul studiului, ar trebui sa fie anuntate 1n lista de referinte;

3.6. Atunci cand a fost depistata o denaturare semnificativa sau constatari eronate in manuscrisul
acceptat spre publicare sau articolul deja publicate este obligat sa notifice consiliului editorial de a
face corectii, negari sau revocarea lucrarilor;

3.7. In cazul luarii deciziilor de citre consiliul editorial privitor la publicarea manuscrisului, autorul
este de acord cu transferul drepturilor la publicarea si difuzarea acestuia (in versiunile electronice si pe
hartie), inclusiv plasarea informatiilor bibliografice in bazele de date Science Citation, SCOPUS, Web
of Science si versiunea full-text al Bibliotecii Electronice Stiintifice (elibrary.ru) in acces liber.

Consiliul Redactional
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Declaration
on the ethical and legal basis of the editorial policy
of the ,,Moldavian Journal of International Law and International Relations”

The Editorial Board of the scientific-theoretical and information-practical periodical publication
,,Moldavian Journal of International Law and International Relations* commits to the internationally
accepted principles of publication ethics expressed in the recommendations of the Committee on
Publication Ethics (COPE) ( http://publicationethics.org/about/quide ), Elsevier Publishing Ethics
Resource Kit (https://www.elsevier.com/editors/publishing-ethics ) and the Code of ethics and
professional deontology of the researchers and academic staff in the Republic of Moldova, approved
by the National Certification  Board and  Acreditatare at 23.05. 2012
(http://edu.asm.md/tc_userfiles/cod-etica.pdf ).

Key terms

Publication ethics is a system of professional conduct standards in relations between authors,
reviewers, editors, publishers and readers when creating, disseminating and using scientific
publications.

The Editor is a representative of the research journal or the publisher responsible for selecting and
preparing materials for publication and encouraging communication between authors and readers of
scientific papers.

The Author is a person or a group of persons (group of authors) who produce a manuscript that
contains the results of their scientific research.

The Reviewer is an expert acting on behalf of the research journal or the publisher and providing
scientific evaluation of authors’ works in order to consider their publishing.

The Publisher is a legal entity or a natural person responsible for publication.

The Reader is any person who has familiarized themselves with the published materials.

Plagiarism is a wrongful appropriation of another author’s scientific or artistic work, ideas,
discoveries or inventions. Plagiarism may be a violation of copyright law and patent law and, as such,
can entail legal liability.

The Code of Conduct for Editors-in-Chief and Publishers

Editors have the following general responsibilities:

1.1. Editor is bound to consider all materials of the manuscript submitted by Author. The final
responsibility for accepting or rejecting the manuscript (based on its relevance, integrity, and fitting
into the journal profile) without any personal and ideological favoritism or malice rests with Editor;

1.2. Editor should treat Author respectfully, regardless of their race, ethnicity, gender, sexual
orientation, religious beliefs, origin, citizenship, social status or political preferences of the author and
other subjective qualities;

1.3. Editor is obligated to observe the intellectual property rights of Authors by keeping in
confidentiality all data provided in the manuscript without using them for personal purposes or
transferring to the third parties;

1.4. Editor should exclude from publishing all plagiarized or falsified materials, as well as take
serious steps in case of redundancy and false attribution of authorship;

1.5. Editor ensures confidentiality and anonymity of the review process;

1.6. Editor should invite only highly professional specialists as Reviewers.

The Code of Conduct for Reviewers
Reviewing of the submitted manuscript should be based on the following major principles:
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2.1. Reviewer maintains confidentiality concerning the scientific inquiry of the manuscript, which
is intended to improve its quality and helps the editorial board to finalize their decision on publishing
the results of research;

2.2. Author/Co-author of the manuscript cannot act as Reviewer;

2.3. If Reviewer recognizes that either the manuscript is not related to their scholarly background
or the time allocated for review is not enough, it immediately sets the ground for refusal;

2.4. When reviewing the material submitted for publication, Reviewers are obligated to be
objective in their evaluation of the manuscript. All suggestions and judgements should be based on the
relevance, integrity, and originality of the results of research performed by Author. Any critical
statements of a subjective nature arising from personal attitudes to Author or other reasons are not
acceptable;

2.5. Reviewers should disclose all conflicts of interest that may arise;

2.6. Reviewer is not allowed to keep any copies of the manuscript or transfer the materials under
review to any other side. The manuscript cannot be used for personal research purposes prior to its
publication unless special permission is obtained from Author;

2.7. Reviewer ensures that the manuscript is coherently written and contains all references to the
cited or used works;

2.8. Reviewer should support their conclusions about the manuscript, thus ensuring that Author
and Editor understand the basis of all comments and judgements;

2.9. Reviewer should point out if the manuscript bears considerable similarities to the works
published earlier, i.e., report on plagiarism.

The Code of Conduct for Authors

Author is a person who has made a worthy contribution to the process of research or
interpretation of its results. Author submitting their manuscript for the purpose of publishing and
distribution in the scientific community should strive to comply with the following rules:

3.1. Authors should rely upon exceptionally accurate and actual data, as well as their unbiased
interpretation without permitting any false or fraudulent claims about the obtained results;

3.2. Authors are not allowed to submit the same manuscript to any other journal for publication, in
whole or in part, when it is being considered by Journal. In addition, they should not participate in
multiple and redundant publications, which is regarded as self-plagiarism;

3.3. All research funders, as well as other sources of support, should be clearly identified and listed
in the manuscript, including indication of the role of each contributing party;

3.4. Data obtained in the private talk or correspondence can be used only subject to prior written
approval from the person, who provided them;

3.5. Graphic or textual data from the works published by other authors should be indicated with
reference to the source, from which they were taken. Besides, all works published elsewhere and
covering similar issues, which influenced the research, should be given in the list of references;

3.6. If Authors discover significant errors and incorrect conclusions in their manuscripts, either
accepted for publishing or already published by Journal they should immediately inform Editor about
it in order to take appropriate steps, such as correction, disclamation, or retraction;

3.7. As Editor makes the final decision to publish the manuscript, Authors agree with the transfer
of the right to publish and distribute their published work (in print and electronic versions), as well as
with that the bibliographic data will be included in the science citation databases SCOPUS, Web of
Science and the full text will be freely available in the Scientific Electronic Library (elibrary.ru).

The Editorial Board
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Hexiapanus
00 3THYeCKHUX U MPABOBbIX 0CHOBAX PeJAKIMOHHON MOJUTHKH 5KypPHAJIA
«MonaBckuii JKypHaJ MeKIyHAPOAHOI0 NPAaBa U MeKIYHAPOAHBIX OTHOIIEHUID

PenakumonHass ~ KOJUIETHsI  HAyYHO-TEOPETHUYECKOrO M MH(OPMAIMOHHO-TIPAKTUYECKOTO
HEePUOANYECKOro KypHaia «MOJIaBCKUil KypHaI MEXIyHapOJHOIO IpaBa U MEXIYHapOIHBIX
OTHOILICHUI»  NPUACPKUBACTCS  MPUHATHIX  MEKAYHAPOAHBIM  COOOIIECTBOM  IPUHIMIIOB
NyOIMKAMOHHOM 3TUKM, OTPaKEHHBIX, B YAaCTHOCTH, B pexoMmeHpaammsx Komurera mo stHke
HaY4HBIX yOJIMKaIHiA (Committee on Publication Ethics (COPE)
(http://publicationethics.org/about/quide), PykoBoacTse mo sTrke HaydHbIX myOmukaruii (Publishing
Ethics Resource Kit) msmarenscrBa Elsevier (https://www.elsevier.com/editors/publishing-ethics),
Kozekce 3tku 1 npodeccuoHanbHOM JIEOHTOJIOTUHU HCCIeioBaTeeil 1 YHUBEPCUTETCKUX KaJlpoB
Pecny6mmaku Mososa ot 23.05. 2012 r. (http://edu.asm.md/tc_userfiles/cod-etica.pdf ).

OcCHOBHBIE TePMHUHBI:

OmuKa HayynwblX NyOAUKAUUII — STO CHCTEMa HOPM MPO(ECCHOHAIBHOIO MOBEICHHS BO
B3aMMOOTHOLIEHHUSAX aBTOPOB, PELIEH3EHTOB, PEIAKTOPOB, W3/aTeNied M uuTarened B Ipolecce
CO3/1aHMsl, PACHIPOCTPAHEHHUS U UCTIONIb30BAHUS HAYUHBIX ITyOIMKAIU.

Pedakmop — TmpeACTaBUTENb HAyYHOTO S>KypHAlla WIM W3JaTeIbCTBA, OCYIIECTBIISIOLIMI
MIO/ITOTOBKY MAaTEpUAJIOB VIS ITyOJMKAIMK, a TAaKXKe IMOJICPKUBAIOIINIA OOLICHUE C aBTOpaMu U
YUTATEJIIMUA HAyYHbIX TyOIMKALIUH.

Aemop — >TO JIMLIO WIM Ipynna Ul (KOJUIEKTMB aBTOPOB), YYACTBYIOILIMX B CO3/IaHUU
nyOJIMKalK pe3yabTaToOB HAYYHOTO HCCIIE0BAHNSL.

Peyenzenm — >KcriepT, NEUCTBYIOUMKA OT MMEHM HAy4HOI'O JKypHAJIA WINM M3/aTelIbCTBA U
HPOBOAIINI HAYUHYIO 3KCIEPTH3Y aBTOPCKUX MATEPHAIIOB C LEJbIO ONPEEIEHNs] BO3SMOXHOCTH UX
MyOJIMKALHH.

H30ameny — 1opunuyeckoe WK (pu3HIecKoe JIMLO, OCYILECTBIISIONIME BBITYCK B CBET Hay4YHOMH
MyOJIMKALHH.

Yumamens — mo00€ JIUII0, 03HAKOMHUBIIIEECS C OMYOIMKOBAaHHBIMUA MaTepHaTaMH.

Ilnazuam — yMpIlIUIEHHOE TIPUCBOEHNE aBTOPCTBA YY>KOTO IIPOU3BEICHUS] HAYKU WJIN UCKYCCTBA,
YyKHX WIS WM u300pereHuil. [lmarmar Moker OBITH HapylIeHHMEM aBTOPCKO-TIPAaBOBOTO
3aKOHO/IaTeNIbCTBA U MATEHTHOTO 3aKOHOJATEIbCTBA M B KAyeCTBE TAKOBOI'O MOJKET MOBJICYb 3a
co00¥ FOPUINIECKYIO OTBETCTBEHHOCTb.

IHpuHuune! npogecCHOHAILHON YTHKHU B 1eATEJILHOCTH PEJaKTOPA U U3/1aTe st

Ha unenoe pedakyuonnou Koane2uu 6031a2aromcesi ceoyloujue 00s3aHHOCII:

1.1. PaccmarpuBath Bce MaTepHalbl PYKOIMCH, IPEIOCTABIsiEMble aBTOPOM, M HNPHHUMATh
00BEKTHBHOE PEILIEHHE O BO3MOYKHOCTH UX MYOJMKALIMH, UCXOJSl U3 aKTyaIbHOCTU U JJOCTOBEPHOCTU
MPOBEJICHHOTO UCCIIEI0BAHMS, a TAKKe COOTBETCTBUS Npoduto JKypHana.

1.2. YBaXUTENBHO OTHOCHUTBCS K aBTOPY BHE 3aBUCHMOCTH OT €rO Pachl, MOJA, CEKCyalbHOU
OpHMEHTAINM, PETMTHO3HBIX B3IVIA/IOB, MPOUCXOKAEHUS, TPAXKIAHCTBA, COLMAIBLHOTO IOJIOKEHUS,
MOJMTUYECKHUX MPEANIOYTEHUI aBTOPOB WJIH MHBIX CyOBEKTUBHBIX KaYeCTB;

1.3. CobmroaTh MpaBo aBTOpa Ha MHTEIIEKTYaIbHYIO COOCTBEHHOCTb, HE JIOMYCKasl paCKpPBITHS
JTAHHBIX MCCIIEIOBAHUS WM MCTIOJIB30BAHMS UX B JIMYHBIX LIEJSX O€3 COITIaCOBAHMUS C aBTOPOM;

1.4. Vckmouars W3 MyOJIMKAMK MaTepualbl, cojepkanme (arbCUPUKALNIO Pe3yIbTaToB U
TUIaruar, a TAakyke MHOTOKPAaTHOE KOMTMPOBaHKE HH(OpMALIUK 1 JI0’KHOE MPUIKCHIBAHUE aBTOPCTBA,

1.5. ObGecrieunBaTh KOH(PUACHIMATFHOCTh W AHOHMMHOCTh PELEH3UPOBAHUS MaTepuaoB
PYKOITHICH;

1.6. IlpuBiekars K PpELEH3UPOBAHUIO CTaTe€H HCKIFOUMTENBHO NPO(GHIbHBIX CIEIUATUCTOB
BBICOKOTO KJIacca.

2.  JTHYecKHe NMPUHLHUIBI B IeATEJIbHOCTH PeLleH3eHTA
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Peyensenm necem omeemcmeennocms 3a cobnrooenue cedyIouux OCHOBHbIX NPUHYUNOS:

2.1. OcymiecTBIATh KOH(PUACHIMAIBPHYIO HAyYHYIO SKCIIEPTH3y aBTOPCKHX MaTepHalioB
PYKOITICH, KOTOpasi MPU3BaHa YIy4dllIUTh €€ KaYeCTBO U MOMOYb PEIaKIIMOHHON KOJUIETHH MPUHSTH
pelIeHNE O BO3MOXKHOCTH ITyOJIMKAIIMK PE3YJIbTATOB MPOBEACHHOTO UCCIICIOBAHUS

2.2. ABTOp/COaBTOP PYKOMKCH HE MOXKET BBICTYIIATh B POJIU €€ PELICH3EHTA,;

2.3. OTka3pIBaThCS OT PEICH3UPOBAHKS B CIy4ae HEJOCTATOUHOM IS 3TOr0 KBATU(UKAIIMN W
HEBO3MOKHOCTH MPEAOCTABUTH PELICH3UIO PYKOIHCH B YKAa3aHHBIE CPOKH;

2.4. TapaHTUpOBaTh MaKCUMAaJbHYI0 OOBEKTHBHOCTb DELIEH3WH Ha OCHOBE AaKTYaJbHOCTH,
HAyYHOI 3HAUYMMOCTH, JTOCTOBEPHOCTH M HOBHU3HBI PE3YJIbTATOB HCCIEIOBAHUS, MPOBEICHHOIO
aBTOpoM. JI0Oble KPUTHUECKUE 3aMEUaHus CyObEKTUBHOTO XapaKTepa, MPOUCTEKAOLIHNE U3 JTUYHOTO
OTHOIIEHHS K aBTOPY WJIM KaKUX-JTMOO UHBIX IPUYMH, HETIPUEMIIEMBI U HE JIOIYCKAIOTCS;

2.5. CooOmiath 0 Bcex CIydasx BO3MOKHOT'O KOH(DIIMKTa MHTEPECOB;

2.6. He xpanuthb y ce0st KONMM PYKOIMCH U HE TepeiaBaTh ee MaTepuaibl HHbIM Juiam. Kpome
TOTO, CBEJICHUS, MPUBOJMMBIC B PELEH3UPYEMON PYKOMUCH, HE MOTYT OBITh HCIOJIB30BaHbl B
COOCTBEHHBIX HCCIICIOBAHUSIX JIO OITYOJIMKOBAHUS 0€3 COTJIacHs aBTOPA;

2.7. TIpoBepsTh SICHOCTb W3JIOKEHUS PELICH3UPYEMOro MaTepHraia U HAIMYME B HEM CCBhUIOK Ha
BCE HCIIOJIb3YEMBIE CBE/ICHHUS U3 PaHee OIMyOIMKOBAaHHBIX PadoT;

2.8. ApryMeHTHUpOBaTh CBOY BBIBOJIbI O PELIEH3UPYEMOM PYKOIIMCH TaK, YTOOBI aBTOPY U YJIEHAaM
PEIaKLIMOHHOM KOJUIErHy Oblla MOHATHA UX 00BbEKTUBHOCTH U IPABOMEPHOCTD;

2.9. MndopmupoBaTh 4ICHOB PENAKIIMOHHON KOJJIETHH, €CITU pelieH3upyeMasi pyKOIMHUCh UMEET
3HAUUTEIILHOE CXOJICTBO C PaHEE OIyOJIMKOBAaHHBIMU CTaThsIMU, TO €CTh O CITyJasiX IJlaruara.

3. IIpuHIMIBI, KOTOPHIMH I0JZKEH PYKOBOJICTBOBATHCS ABTOP HAYYHBIX My0IMKALMIA

Aemop — Juyo, Komopoe 6HeCIO CBOU UHOUBUOVAIbHBINL GKIAO 6 (hopmuposanue u
UHmMepnpemayuro pe3yibmamos Uccie008anus. Aemop, npedocmasissiouull pykonucb ¢ yYeibto
ONYOIUKOBAHUA U PACNPOCMPAHEHUSI 68 HAVYHOM CO0OWecmee co0epiHCcawuxcs 6 Hell ceéeoeHull,
00JIHCEH:

3.1. Onuparbcss UCKITIOUUTENIFHO HAa TOYHBIE U peajbHbIC JTaHHBIE, a TAKKE UX OOBEKTUBHYIO
MHTEPIPETAINIO, HE JIOMYCKask M3HAYAILHO JIOKHBIX M MOILICHHHYECKUX 3asBICHUN O JOCTUTHYTHIX
pe3yJibTaTax;

3.2. He nopaBath Marepuaibl pyKOIHMCH Ha PacCMOTpEHHE K MyOiuKalnuu B Oojiee yeM OJIMH
KypHaI, a TakKe He MPUHUMATh YJacTHe B MHOTOKPATHBIX M JYOIMPYIOIINX ITyOJIMKAIMX, YTO
pacLieHUBAETCs KaK CaMOIUIaruar;

3.3. PackpbpiBaTh BC€ HUCTOYHMKHM (DMHAHCOBOM WJIM HMHOW TOIJIEPKKH HCCIEIOBAHUS, TIO
pe3ynbTaTtaM KOTOPOro MOJATrOTOBJIEHA PYKOIHUCh, C OT/IEIbHBIM YKa3aHUEM POJIM U BKJIaAa KaXIOH
CTOpOHBI;

3.4. Wndopmaims wu3 nu4yHOM Oecelpl WIM TEPENUCKA MOXET ObITh HCIONB30BaHa B
MCCIIEI0BAaHUH TOJIBKO C MMUCbMEHHOTO COTJIACHS JIUIIA, KOTOPOE €€ MPEeI0CTaBUIIO;

3.5. TekcroBast u rpaduueckast nH(Gopmarys, 3aMMCTBOBaHHAS U3 OIYOJIMKOBaHHBIX PE3YJIbTaToB
MCCIIEIOBAaHUM MHBIX JIMILI, JOJDKHA OBITh MPUBEJIEHA C YKa3aHHUEM CCBhUIKM Ha COOTBETCTBYIOLIYIO
paboty. Kpome Toro, paboTsl B paMKax CXOXkel TeMaTHKHU, pe3yabTaThl KOTOPBIX HMOBIMINA Ha XOA
HCCIIEI0BAHMSL, TOJDKHBI OBITh OTJIAIlIEHbI B CITUCKE JIUTEPATypPhl;

3.6. Ilpu oOHapy>KeHUM CYIIECTBEHHBIX HETOUHOCTEH MM OIIMOOYHBIX BBIBOJIOB B MPHHATON K
MyOJMKalMY WM yXKe OITyOJIMKOBAaHHOW PYKOIHUCH TpeOyeTcsl YBEAOMHUTH 00 3TOM pelaKIIMOHHYIO
kosuiernto JKypHana /Ui BHECEHHs KOPPEKTUPOBKH, ONPOBEPKEHHS WM OT3bIBA paOOTHI;

3.7. Ilpu nOpUHATUM pENaKIMOHHOM KOJUIETHEH pelleHuss O IMyOJMKaluu PYKOITHMCH aBTOP
coraraeTcsi ¢ repeayeii mpasa Ha ee U3JlaHue U pacipoCcTpaHeHue (B AJIEKTPOHHON M OyMaKHOU
BEpCHUsX), B TOM YHCJIE Ha pasMmerieHne OuoOmmorpaduueckoit nHpopmanyyu B 0azax HAydHOTO
mutupoBanuss SCOPUS, Web of Science um momHoTekcToBOM Bepcuu B HaydHoii 371eKTpOHHOM
oubmoreke (elibrary.ru) B cBo6omHOM 10CTYIIE.

Peoaxyuonnwiit coeem
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