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KOINPUKAIUA MEKAYHAPOJHOI'O IIPABA:
KOHEIL IPEKPACHOMH 2IIOXU?

U ne mo umobdwl 30ecw Jlobauesckoeo meepoo 6i0dym,

HO PAa308UHYMbLL MUP OOIHCEH 20€-MO CYHCAMbCA, U MYN -
mMym KoHel NepCneKmuebi.

H. bpoockuii

Acnan ABAILTHJI3E"
Anexcanop COJIHIIEB™

PE3IOME:
THE CODIFICATION OF INTERNATIONAL LAW:
END OF BEAUTIFUL ERA?

The codification of international law is a hallmark of strengthening of international law as a system in
the twentieth century. The role of the conventional rules in the system of its sources is increasing as the
codification of various sectors and areas of international law.

The codification in the doctrine of international law is a form of systematization of norms of
international law, principally, of customary law, carried out by their comprehensive treatment, including the
exclusion of obsolete, rules that are no longer apply in practice, elimination of internal contradictions and
obvious gaps. Creation of a system of interconnected better combined and progressive international legal act
(usually a draft of international treaty) is the result of codification.

Specific norms of concrete branch of international law or norms of its different branches and spheres,
regulating close, interdependent relationship in accordance with the level of justice for the given period are
combined on high quality of the regulatory framework as a result of codification. Moreover, the rules themselves
are more precisely formulated. The achievement of a higher degree of order, clarity and better quality of rules of
due behavior in itself shoes a positive impact on the effectiveness of international law in general.

An awareness of the need for reform the process of codification of international law in order to adapt it
to the realities of the XXI century is maturing in the scientific community as a whole. The authors of this article
hope that the above considerations will encourage the constructive discussion among academics and
practitioners on how to return to the era of the heyday of the Commission in the field of the codification and
progressive development of international law.

Key words: codification, International Law, doctrine, norms of international law, UN International Law
Commission, legal science, contracting rules.
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™ SOLNTEV Alexandr - Doctor in drept, conferentiar universitar, Sef-adjunct al Catedrei de Drept International al
Universitatii Ruse de Prietenie a Popoarelor (Moscova, Federatia Rusa); SOLNTSEV Alexandr — Candidate of legal science,
associate professor, Deputy Head of the Department of International Law, PFUR, The Peoples' Friendship University of
Russia (The Russian Federation, Moscow); CO/THIIEB Anexcandp — Kauamnmar ropupideckux Hayk, JOLCHT, 3aM.
3aBejyrolero kapeapoi MmexayHaposoro npasa PY/TH (Poccuiickas ®enepars, Mocksa).

5



Revista Moldoveneasca de Drept International si Relatii Internationale Nr. 3,2012

REZUMAT:
CODIFICAREA DREPTULUI INTERNATIONAL:
SFIRSITUL UNEI EPOCI INFLORITOARE?

Procesul de codificare a dreptului international este o trasatura distinctiva a procesului de consolidare
a dreptului international ca sistem de drept in secolul XX. In procesul de codificare a diverselor ramuri i
institutii ale dreptului international creste rolul normelor conventionale in sistemul de surse si izvoare ale
dreptului.

In doctrina dreptului international, codificarea este forma de organizare a normelor juridice
internationale, de reguld - cutumiare, realizatd prin prelucrarea lor fundamentald, inclusiv excluderea din circuit
a celor invechite, neaplicate in practica, eliminarea contradictiilor interne, evidentelor lacune, ce duce la
crearea unei noi surse de drept international, mai calitativa si progresiva (adesea sub forma de proiect de tratat
international).

Ca un rezultat al codificarii, normele de drept din diverse ramuri, sectoare si zone specifice ale dreptului
international, se combina la un inalt nivel calitativ de reglementare a relatiilor interdependente in conformitate
cu nivelul de congtientizare juridica a societdtii pentru aceastd perioadd, §i astfel de norme, de obicei, sunt
formulate mai precis. Realizarea unei asemenea ordine, bazata pe o claritate §i o calitate mai bund a normelor
de conduita corectd are un impact pozitiv asupra eficacitatii dreptului international.

La general, in comunitatea stiintifica se constientizeaza necesitatea efectuarii unei reforme a Comisiei
de Drept International in scopul adaptarii acesteia la realitdfile secolului al XXI-lea. Autorii acestui articol sunt
in speranta ca consideratiile de mai sus vor incuraja dezbateri constructive intre savanti §i practicieni privitor la
revenirea la epoca infloritoare a activitatilor Comisiei de Drept International in domeniul codificarii i
dezvoltarii progresive a dreptului international.

Cuvinte-cheie: codificare, drept international, doctrind, norme de drept international, Comisia de Drept
International a ONU, stiinta juridicd, norme conventionale

Knrouesvte cnosa: rxoouguxayus, medxcOyHapooHoe npago, OOKMPUHA, HOPMbL MEHCOVHAPOOHO20
npasa, Komuccusa mesxicoynapoonozo npasa OOH, npagosast HayKa, 002080pHbIE HOPMBbL.

[Tporiecc  KomuQUKALMKM  MEXKIYHAPOIAHOTO
npaBa — OTJMYMTENbHAs 4YepTa YKpEIyIeHUs
MEXIyHapOJHOIO IpaBa Kak cHCTeMbl B XX
Beke. [lo Mepe koaupukauM pa3IUUHBIX
oTpacie u cdep MEKITyHApOIHOTO IpaBa
BO3pacTacT poJib JOrOBOPHBIX HOPM B CHCTEME
€ro HCTOYHHUKOB.

B 1okTprHE MEXIYHApOJHOIO IpaBa IOJ

KoZM(HKaIeH MIOHUMAETCS ¢dopma
CHCTEMaTH3aIIIH MEXTyHapOTHO-TIPABOBBIX
HOpM, MPEUMYIIECTBEHHO OOBIYHO-TIPABOBBIX,
OCYIIECTBIISIEMass MyTeM HX BCECTOPOHHEH
nepepabOTKM, B TOM 4HCJIE HCKIFOUCHUS

yCTapeBUIMX, Ha MpPaKTUKEe HE MPUMEHSIEMBIX
HOpM, YCTpaHEHHs BHYTPEHHUX IPOTHBOPEUHH,
OYEBW/IHBIX TIPOOENOB, M HMEIOIAsi CBOMM

pe3yabTaToM CO3/1aHne CHCTEMHO
B3aMMOCBSI3aHHOT'O CBOJIHOTO Oosee
Ka4eCTBEHHOIO u MIPOrPECCUBHOTO

MEXTyHapOJHO-TIPABOBOIO aKTa (Yalle BCEro
IPOEKTa MEXTYHAPOJHOTO JIOrOBOPA).

B pesynbrare xomudukaimu oObeIUHSIOTCS
Ha Ka4eCTBEHHO BBICOKOM PETYJIATUBHOM OCHOBE

HOPMBI KOHKPETHOW OTpaciyd MEXIyHapOIHOTO
IpaBa MO0 HOPMBI Pa3HbIX €ro OTpacieil u coep,
peryupyromumx — ONnM3Kue,  B3aMMOCBS3aHHbBIC
OTHOILIEHUS B COOTBETCTBUM C  YpPOBHEM
NPaBOCO3HAHMS Ha [JaHHBIA IIEpUOA, a CcaMmu
TakWe HOPMBI GONee TOYHO (HOPMYIHPYIOTCS .
JlocTikeHne Takoi OoMbIIeH yHopsI04eHHOCTH,
SICHOCTHU U JIYIIIETO KayecTBa MpaBuil J0JHKHOTO
HOBEZIEHUS caMo MO ceOe OKa3bIBaeT MO3UTUBHOE
BIMsIHUE Ha A((EKTUBHOCTH MEXITYHAPOIHOTO
IpaBa B LIEJIOM.

[entpampHOE MECTO B KOAU(PHKAIMOHHOM
npouecce 3annmaeT Komuccus MexayHapoIHOTo
mpaBa OOH? (mamee -— «KMII» wm
«Komuccus»), koropas Obuia co3maHa 65 ner
Ha3zan Ha ocHoBanuu Pezomommu I'A OOH 174
(1) or 21.11.1947 r. B ¢ynxupm KMIT Bxogsr

! Mopuan A. TI. Komudukauus ¥ NporpeccHBHOE
pasBuTHE MeXIayHapoiHoro mpasa. M.: IOpuanueckas
mmrepatypa, 1972, ¢. 43 - 63.

? Koxesrnkos @. I, Kpusunkosa 3. C. Komuccust
MexayHapoaHoro npasa OOH — GyHKIMS 1 IeSTeNbHOCTb.
M.: «MexayHapomHbIe OTHOMEeHus», 1977, ¢. 6 - 14.
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KOIM(pUKAIMA W TNPOTPECCHBHOE  Pa3BUTHE
MeXayHapoHoro mpasa. CornacHo [lonoicenuio
o Komuccuu mexcoynapoonozo npasa 1947 e.
«koaupukarus» 310 «DoJlee  TOYHOE
(opMyITpOBaHUE M CHCTEMAaTH3aLKs TIPaBa B TEX
0051acTAX, IJIe UIMEIOTCS HOPMBI, YCTAHOBJICHHbIE
00IMpHOI IIPAKTUKOU rocy1apcrs,
NPELEACHTaMH U JOKTPHHOWY, & «IIPOrPECCUBHOE
pa3BUTHE» - «pa3pabOTKa MPOEKTOB KOHBEHIIMI
II0 BOINPOCaM, KOTOpBIE €IIE€ HE PEryIupyrTCs
MEXAYHApOJHbIM IIPaBOM WM IO KOTOPBbIM
IPaBO €Ille HEJOCTaTOYHO PAa3BUTO B IIPAKTHKE
rocy;lapCTB»3. Hx 3Tux onpeneneHuid BUIHO, YTO
«KOIU(DUKALMA» U (IIPOIPECCUBHOE PA3BUTHE»
OJIM3KU IO CBOEMY IOPUIMYECKOMY COAEPIKAHUIO.
bonee Toro, koaudukanus MEXTyHAPOAHOIO
npasa HEU30EeKHO COIIPOBOXKIAETCS
IIPOIPECCUBHBIM Pa3BUTHEM.

IlepBblii MHOroneTHuit Iuian padotrel KMII
ObU1  pa3paboTaH  M3BECTHBIM  aHIVIMICKUM
IOPUCTOM-MEXIYHApPOIHUKOM mpod. Xepiem
Jlayrepnaxtom. Ilpodeccop M. Kockennuemu B
CBSI3U C OTUM rmmcan . B ampene 1948 r. X.
Jlayrepraxt npu6s1 B Hero-Fopk Ha Tpu Mecsiia
B KauecTBE COBETHHKA 10 KOAWU(HUKAINH
MexayHapoqHoro npaBa npu Cekperapuare
OOH. On pa3paboTam MpPOEKT JOKYMEHTa,
KOTOpBIN cTanm nporpammoit pabotsrt KMII Ha
MHOTHE 1"0)1},15. B mpoekre  moKyMeHTa,
nozarorosieHHoM mpod. X.Jlayreprnaxtom, ObuTH
yKazaHbl 25 TeMm Uil Koau(HKaluH, KOTOpbIE
Tpe/ToNaranock mpopadoTath B Teuenue 20 1er’.
[Ipoanamzuposas 3tot npoekt, KMII orobpana
14 TeM s mepBoHauambHOM paGote. Ha

® Monoxenne o Komucenu MEXIyHAPOIHOIO IIPaBa.
[On-line]: http://daccess-dds-
ny.un.org/doc/RESOLUTION/GEN/NRO0/040/35/IMG/NRO
04035.pdf?OpenElement.

* Koskenniemi M. Lauterpacht: The Victorian Tradition
in International Law. In: 8 EJIL 215 (1997), p. 252.

® Survey of International Law in Relation to the Work of
the International Law Commission. JTox. OOH A/CN.4/1.

® Survey of International Law in Relation to the Work of
the International Law Commission, par. 22 (p. 17).

" K oTiM TemaM OTHOCSITCS: IIPU3HAHUE TOCYAApCTB U
MPaBUTEIBCTB,; TIPaBOIIPEEMCTBO TOCy/IapCTB 31
TMPaBUTEIILCTB, KOPUCAUKIIMOHHBIC UMMYHUTETHI TOCYIapCTB
n Hux CO6CTBCHHOCTI/I; IOPUCIUKIIMA B  OTHOLICHUU
MPECTYIJICHWH, COBEPUICHHBIX BHE TOCYJapCTBEHHOM
TEPPUTOPHH,  PEKUM  OTKPHITOIO  MOpsS,  PEXKUM
TEPPUTOPUATIBHBIX BOJ, TpaXxaaHCTBO, BKJIro4as
6631"pa)KIlaHCTBO; IMPAaBOBOC  IMOJIOKCHUC HWHOCTPAHLICB,
IpaBo y6e>i<1/1ma; NpaBoO  I0IrOBOPOB; JUIITIOMATHYCCKUEC
CHOIICHUA W HMMYHHUTCTBHI; KOHCYJIbCKMC CHOLICHHUSA W

7

BBICOKHH mpodeccronam3m npod. Jlayrepraxra
YKa3bIBaET €ro IMPO30PJIMBOCTh B COCTABJICHUH
CIMCKA TeM sl KOAU(UKAIMK, KOTOpPBIE HaXKE
yepe3 65 JieT He ucyepnaHsl - JUIsl AaTbHEHUIIeH
KOMU(UKAIMKA  OCTAIUCh  CICAYIOIIUEC TEMBI:

NpU3HaHHE TOCYAapCTB U MPABUTENBLCTB;
IOPUCIUKIMA B  OTHOIICHWHU TPECTYILICHUM,
COBEPIIICHHBIX BHE roCcy/IapCTBEHHOU

TEPPUTOPHH; IPABOBOE TOJIOKEHUE UHOCTPAHLIEB
u npaBo yOexuma. K ckazaHHoMy crenyer
n00aBUTh, YTO KOAM(HKAIMS YKA3aHHBIX TEM
OCTAeTCsl YpE3BbIUAHO BOCTPEOOBAHHON HAYKOW
U IIPAKTUKOU MEKIYHAPOJHOTO Hpeuz.a.8

[Tomumo Tem, pensioxkeHHbIx B 1948 1. ipod.
X. Jlayrepmaxtom, B mporiecce padotsr KMIIT
HOSIBWINCh JIpyrHe TeMbl Ui KOIU(pUKaluy,
TaKME€ KaK IpaBO HECYIOXOAHBIX BHJIOB
UCHOJIb30BaHUSI MEXTYHAPOJHBIX BOJJOTOKOB HJIH
(DparMenTaIys MEKIyHAPOIHOTO mpaBa’ H Jp.
Becero Ha cerogusammuii nesr KMII Obuio
paccMOTpeHO (BKJIIOYAs TEMbl HaXOJAIIMECST
CEroJiHs B IPOLIECCE PAacCMOTPEHHUsT) UyTh Oosee
50 Tem.

Cnemyer  OTHENBHO ~ OTMETUTh  BKJIAA
COBETCKUX/POCCHICKUX YIEHBIX B
KOIM(HKAIHOHHYIO JesTeIbHOCT Komuccru™.
BwMmecre ¢ TeM nmpuxoauTcsi KOHCTaTUPOBATh, YTO
B POCCHWCKOM IpaBOBOM HAayKe JaBHO HeE
MIPEANPUHUMAIIOCh KOMILJIEKCHBIX HCCIIEI0BaHUM
nestenibHOcT KMIT (mocnennsst Takas paborta

HUMMYHUTCTBI; OTBETCTBECHHOCTb I'OCY1apCTB U ap6mpa>lcﬂoe

pa3bHpaTenbCTRO.

& Cm.: AGaumme AX., Comuues A.M. Bankaner —
axXWIUIeCOBa ISITA  €BPOATIIAHTHYECKOH  Oe30I1acHOCTH
(Mexnaynapomueii  Cyn  OOH u  omHOCTOpOHHEe
HPOBO3IJIALIIEHHE HE3aBHCHMOCTH Kocogo). B:

O6o3pesarerns- Observer. 2010, Ne 10 (249), c. 66 — 75. [On-
line]:  http://mww.rau.su/observer/N10 2010/066 075.pdf.
(Jara mocemenus:  07.09.2012); AbGammme A.X.
BceoObemmomniee mnpemioxkeHue 00  yperyJaMpOBaHHH
cratyca Kocogo. B: O6o3peBatens. 2007, Ne 8 (211). [On-
line]: (www.rau.su/observer/N8_2007/079 086.pdf/. (dara
niocentenust: 07.09.2012).
[Nonmpobuee

CM..  OJICKTPOHHYIO  BEPCHIO
«AHJIUTHYECKOTO  IMYTEBOJMTENS IO  JIESITEIbHOCTH
Komuccnn ~ MEXKIyHapOAHOTO — IpaBay: [On-line]:
untreaty.un.org/ilc/guide/gfrahtm.  (Jlata  mocemeHus:
07.09.2012).

1 B. M. Kopeuxnit (1949-1951), ®. 1. KoxeBHuKOB
(1952-1953), C. b. KpsuoB (1954-1956), I''U. TyukuH
(1957-1966), H. A. Ymakos (1967-1986), 1O. I'. Bapceros
(1987-1991), B.C. Bepewterun (1992-1994), 1. 1. Jlykaruyk
(1995-2001), B. 1. Kysnenos (2002), P.A. Konoxkus (2003
r.-2011) u KI'. I'eBoprs (c 2012 1.).


http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/040/35/IMG/NR004035.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/040/35/IMG/NR004035.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/040/35/IMG/NR004035.pdf?OpenElement
http://www.rau.su/observer/N10_2010/066_075.pdf
http://www.rau.su/observer/N8_2007/079_086.pdf/
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COCTOSTACh 35 JIeT Hasam)'™: B OTEUCCTBEHHOI
MEXKTyHapOJHO-TIPABOI JuTeparype
OCBSIIIIAIOTCSL JIMIIb WTOTH OTAECNIBHBIX CECCHIA
KMHlZ, JI00 OTAEIBLHBIE TEMBI KMIL

3a Bech nepuoj AesrenbHocT Komuccuu 52
CIEIMAIbHBIX  JIOKJIAJUUKa Y4acTBOBAIM B
paszpaboTke Tem. M3 HUX 1BOE OBUTM M30paHBI OT
Hamiero rocyaapctea — mpod. H.A. Vmakos
(«Kmay3yna o Hambomee OIaronpusTCTByeMOi

1 Cm.: Koxesrnkos ®.J., Kpupunkosa 3.C. Komuccnst
MexayHapoaHoro mpaBa OOH: QyHKIHM U IESTEIBHOCTS.
M.: «MexmayHapoHble oTHOLIeHHs», 1977. 102 c.

2 Cm.: Bonomuu C., HpanoB @. Ilaras ceccus
Komuccnn mexnynapogaoro mpaa OOH. B: Coserckoe
rocynapctBo u npaso. M.: Hayka. 1953, Ne 7, c. 88 - 100;
[Tomnos E.IT., Ymakos H.A. B Komuccun MexxayHapoJHOTO
npaBa OOH. B: Coserckoe rocymapctBo M mpaBo. M.:
Hayka. 1971, Ne 11, c. 116 - 120; Bepemerun B.C. O
pabote Kommccuu MexAayHapomHoro mpaBa OOH. B:
MocKoBCKHH KypHall MEKIyHapoaHoro npasa. 1994, Ne 1,
c. 21 - 34; Jlykammyk WM. 51-1 ceccuss Kommecuu
MexxayHapogHoro npasa OOH. B: MockoBckuil KypHal
MexxayHapoaHoro npasa. 2000, Ne 3, ¢. 244 - 256 u ap.

B3 Cwm.: Xnecrosa N.O. TIpoGiema 10pHCIUKIOHHOTO
UMMYHUTETa HHOCTPAaHHOTO TocyJapcTBa B pabote
KOMHUCCHUHM ~ MeXIyHapomHoro mpaBa. B: CoBerckuit
©KEeroJJHMK MeXIyHapoaHoro mpasa, 1988. M.: Hayka,
1989, c. 183- 193; backun 10.4., Kopoyr JL.B. Bonpocsr
HECYI0XOJIHOTO HCTIOJIE30BaHUS MEXKTyHapOIHBIX
BOJIOTOKOB B padoTe Komuccny MexyHapotHoro rpasa. B:
CoBeTCKHI1 XKETOJHIK MeXIyHapoaHoro mpasa. 1989 - 90 -
91. C.-I16.: Poccust — Hema. 1992, c. 192 - 195; Bepenierna
B.C. MexayHapoauelii  YroOJIOBHBIA  Cyl:  HOBBIE
nepcrektuBbl? (K paccmorpennro Bompoca B Kommccnn
MexxayHapogHoro npaBa OOH). B: MockoBckuit >xypHai
MeXIyHapoaHoro mpasa. 1993, Ne 2, ¢. 3 - 15; Jlanuxuna
E.C. OmpeneneHre OroBOpkd B CBeTe JCHCTBYIOIINX
KOHBEHIIMI 1 paboTel KoMuccnn MexIyHapoIHOTO mpaBa
OOH. B: MockoBCKHil XypHaI MEXTyHApOAHOTO IpaBa.
2003, Ne 2, c. 245 - 260; 3amstur B. Y cHOBa K Bompocam
KoaupuKamn HOpM npaBa MEXITyHapOIHON
OTBETCTBEHHOCTH B CBETE MOCIEIHIX 3aceannii Komucenn
MexayHapogHoro mpasa OOH. B: MockoBckuii sxypHan
MexayHapogHoro mpasa. 2003, Ne 2, c. 281 - 293;
CasenbeBa JLB. HUroru PpaboTeI Komuccun
MEXIyHapOJHOTO TpaBa HaJ NEpBOH YacThIO IPOEKTA
crareit «MexayHapoaHas OTBETCTBEHHOCTh 3a BpEIHbIE
TIOCTIC/ICTBYIS ICHCTBHIA, HE 3aIPEIIEHHBIX MEKTyHAPOIHBIM
npaBom». B: MockoBckuit )KypHaI MEKIyHapOAHOTO 1paBa.
2005, Ne 2, c. 234 - 245; Sxyme lO.B. Anamm3
nestensHOCTH KoMuccnu MexxmyHapoaHoro npasa OOH 1o
BBIPaOOTKE akTa 00 OTBETCTBEHHOCTH MEXITyHAPOIHBIX
opranmzanuid. B: AkryanbHble NpoOJIeMbl COBPEMEHHOTO
MEXIyHapoJHOrO TpaBa. Marepuaibl  MeXBY30BCKOU
HayJHO-TIPAaKTHYEeCKOH KoH{epeHuyy, Mocksa, 17 ampens
2006 r. M.: U3n-Bo PYJTH, 2006, c. 72 - 82.

Harmy™) 1 npod. P.A. Konoaxus («MIMMyH#TET
JIOJDKHOCTHBIX JIMI] TOCYIapCTBAa OT HMHOCTPAHHOM
YIOJIOBHOI FOPHCIHKIIAIY ).

B uenom, Komuccust BHecna u npojosmKaeT
BHOCHTh  3aMETHBI  BKJIaJ B  pa3BUTHUEC
MEKTyHApOTHOTO MOPCKOTO npaBale,
MEX/TYHAPOJTHOTO  yTOJIOBHOTO HpaBa”, npasa
MEKTyHAPOTHBIX ,Z[OFOBOpOBlS,
JTUITIOMaTHYeCKOTO U KOHCYJIBCKOTO HpaBalg,

Y Cwm: VmakoB HA. Pexum  HauGombIIEro
01aronpUATCTBOBAHHS B MEXTOCYIaPCTBEHHBIX
ornomenmsix. M.: Usg-so UI'ull PAH, 1995. Hanomuum,
gro npod. H.A. YmmakoB CMEHMI BEHI€PCKOTO YUCHOTO
OHzpe YiITopa U NOArOTOBHI MOCIETHUN JOKIIAA 1O 3TOM
teme B 1978 1. (em. ok. OOH: A/CN.4/309 and Add.1 and
2).

1% Cm.: Komonkun P.A. HMMMyHUTET NOIDKHOCTHBIX JIUI]
TOCyJlapcTBa OT MHOCTPAHHOM YrOJOBHOM ropucaukumu B:
IOpucr-mexaynapomauk. 2005, Ne 3, ¢. 2 - 10. Ipod. P.A.
Konoaxun nokuryn KMI, npeicTaBuB Tpu ToKIaja.

' IpumsTer: KOHBEHINS O TepPUTOPHATBHOM MOpE U
nprexareit 30He 1958 r.; KonBeHIms 06 OTKPBITOM Mope
1958 r.; KoHBeHIMSA O pPBIOOIOBCTBE W OXPaHE >KUBBIX
pecypcoB  oTkpeiToro mops 1958 r.; KoneeHmms o
KOHTHHEHTaJ bHOM mienbde 1958 r. m DakymsTaTHBHBII

MPOTOKOJI, ~ KACAlOIIMHCSA  00S3aTENBHOTO  pa3peleHus
criopoB 1958 1.
o IIpunster:  IIpuHIMIBL  MEXIyHApOAHOIO IIpaBa,

HpH3HaHHBIE cTatyToM HiopHOeprckoro TpuOyHama
HaIlle/[IINe BhIpaKeHHe B pemeHny 3toro Tpubynama 1950
r., Ilpoexr Kopmekca mnpecTymneHmii OpPOTHB MHpa U
Oe3omacHocTH uenoBedectBa 1996 T.; Ilpoekt Craryra
MexyHapoaHOTO yrojaoBHOro cyna 1994 r. B paspabotke:
00513aTeNIbCTBO  BBIIABATh WM OCYIIECTBISITH CyJeOHOe

TIpECIIE/IOBAHNE, ~ WMMYHHTET  JIOJDKHOCTHBIX  JIMI]
TOCY/IapCTBa OT MHOCTPAHHOH YTOJIOBHOM IOPUCIMKIAH
[punsrer:  BeHckast KOHBEHIMS O  TpaBe

MEXTyHapOAHbIX JOroBopoB 1969 r.; Benckas KOHBEHIS O
npase JIOTOBOPOB MEXIY rOCyHapCTBAMH u
MEXIYHAapOAHBIMH  OPraHM3alMsSIMH WM MEXIy
MEXTyHapOAHBIMU opraHm3amsiMu 1986 r.; Pykosossimue
NPHUHIUIEIL, TPUMEHUMBIE K OJHOCTOPOHHHM 3asiBIICHUSIM
TOCYIapCTB, CIIOCOOHBIM MPHBECTH K BO3HUKHOBCHHIO

opummdeckux  ooszarenmscte 2006 1.,  [Jokmang
Hccnenosarensckoit TPYIIIbI «®PparmeHTaIys
MEXIyHapOJAHOTO TIpaBa: TPYAHOCTH, OOYCIIOBIICHHBIE
JuBepcuduKalme M - pacmmpeHueM  cdepbl  oxBara

MexayHaporgHoro mnpasa» 2006 1., PykoBoxcTtBo 1O
MPaKTHKE «OrOBOPKU K MEXTYHApOHBIM JoroBopam» 2008
I. ¥ TPOEKT CTaTe O TIOCIEACTBUIAX BOOPYKEHHBIX
KOH(IIMKTOB U MEXKIyHaponHbIX norosopos 2011 r. B
pa3zpaboTKe HAXOAWTCS TEMa <«IOTOBOPHI CKBO3b IPHU3MY
BpEMEHI.

9 IIpunsarsl: BeHckasi KOHBEHIMS O JUIIOMAaTHYECKUX
cHomeHmsIXx 1961 r., @DakynbTaTUBHBII TNPOTOKOJI O
TIPHOOPETeHNM TPaXXJaHCTBA K BEHCKOM KOHBEHIMH O
JUIUIOMATHYeCKUX CHOWEHUsX 1961 r., dakyiabTaTUBHBIN
MPOTOKONI 00 00s3aTeNbHOM — pa3pelieHnH  CIOpOB K
Benckoil KOHBEHILMHU O IUIIOMATUYECKHX CHOIICHUSIX 1961
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MHCTHTYT  TIPABOIPEEMCTBA  TOCYZApCTB-,
MHCTHTYT OTBETCTBCHHOCTH .

B nocnennee Bpemst KMII obparmaer ocoboe
BHUMAaHHE Ha MPOOJEMbl MEXIYHApOAHOIO
JKOJIOTUYECKOI'0 npaBazz. VYunreBas, 4ro Ha
CErOJHAIIHMNA  JIeHb  OTCYTCTBYET  €IUHBII
MEKYHApOJHO-TIPABOBOM aKT, PETYIMPYIOLIMH
OTHOLIEHHA B c(epe 3alllUThl OKpYyXKarollei
cpeqpl, @ MOTPEOHOCTh B HEM JIaBHO Ha3pelna, TO
omHou m3 Oymymmx Tem KMII BromHe moxker
craTb ~ TeMa  «MEXIyHapoiHas  3aluTa

I., BeHcKast KOHBEHIMSI 0 KOHCYJIBCKUX CHOIEeHHAX 1963 .,
@DaKy/IbTaTUBHBII IPOTOKOJI O MPHOOPETEHUHN TPAKIAHCTBA
K BeHCKoM KOHBEHIIMM O KOHCYJIBCKHMX CHOIIEHHSIX 1963 .,
DaxyabTaTUBHBIN MPOTOKOJ 00 00s3aTEIFHOM pa3pelIeHUN
CIOpoB K BeHCKoM KOHBEHIIMK O KOHCYJIbCKMX CHOILICHUSX;
KonBeHiuss o0  choempanbHbIX — MHccHsax 1969 1,
DaxyIbTaTUBHBIN POTOKOT 00 005A3aTENHEHOM pa3pelICHUN
cnopoB K KoHBeHIMM O cnermuanbHbIX Muccusix 1969 r.,

KoHBeHImsT 0  TpenoTBpalicHWH W HaKa3aHWUH
MPECTYTUICHHI TIPOTHB T, TIOJTB3YFOIIXCS
MEXTyHapOIHO! 3aIIUTOH, B TOM YHCIIE JUIIOMATHYECKHIX
arcHTOB 1973 1., TIIpoekr  crarei  «Craryc

JUIUIOMaTHYeCKOro Kypbepa M IHIUIOMATHYECKOH IIOYTH,
HE COIPOBOXKAAEMOI! TUMIOMAaTHIECKUM Kypbepom» 1989 T.

0 IIpunsTel: BeHckass KOHBEHIMSI O TIPaBOIIPEEMCTBE
rOCyJIapcTB B OTHOIIEHWH J0TOBOpoB 1978 1., BeHckas
KOHBEHIIMSI O TIPaBOIPEEMCTBE I'OCYIApCTB B OTHOIICHUH
TOCY/IapCTBEHHON  COOCTBEHHOCTH,  TOCYJApCTBEHHBIX
apXMBOB W TOCYAapcTBEHHBIX n0iroB 1983 1., Ilpoekr
crateii «paXIAaHCTBO B CBS3M C IIPABONPEEMCTBOM
rocynapctsy 1999 r. (ITpoekt Ha paccMoTtpennu B [llectom
komuteTe 'A OOH).

[punster:  IIpoekr crareit  «OTBETCTBEHHOCTh
TOCYZApCTB 3a MEXTYHApOIHO-TIPOTHBOIPABHBIC CSHUS»
2001 1., Ilpoextsr crareit «O NPeAOTBPAIICHUH
TPAHCTPAHIYIHOTO BpeJia OT OIMACHBIX BHIOB JESTEIBHOCTIDY
2001 1., IIpoextsl  «IIpUHIMIIOB,  KaCArOIIUXCS
pacripesiesieHHs YOBITKOB B CITydae TPaHCTPaHMIHOTO Bpea,
NPHIMHEHHOTO B pe3yibTareé  OMNAcHBIX  BHJIOB
JestensHOCTI» 2006 T, IIpoekT cratelt «OTBETCTBEHHOCTD
MeXIayHapoaHelx opranmsanminy 2011 1. Ilogpobree o
JanpHeHel ropuauaeckoi cyapbe mpokymentoB KMIIT B
cepe MO3UTHBHOM OTBETCTBEHHOCTH cM: Alarmmme A.X.,
Comanie AM., O.JI. MwuoBunoB. BaxHpiii mar B
KoAM(UKAIMM WMHCTUTYTa OTBeTcCTBeHHOCTH. B: FOpmcr-
Mexayrapoaauk. 2008, Nel, ¢. 70 - 72.

%2 TlonpoGree cm.: CorrrieB A.M. K ro6uero Komuccnm
MexxayHapoaHoro npaa OOH. Bxiax B komudukammio u
MPOTPECCHBHOE  Pa3BUTHE  HOPM  MEXIYHApOIHOTO
JKoJIorh4yeckoro mpaBa. B: Poccuiickuil - exeromHuk
MexyHapoaHoro mpasa 2008. CII6., 2009, c. 137 - 152;
Solntsev  A.M. Activity of the International Law
Commission on the codification and progressive
development of International Ecological Law. In: Sudebnik.
Vol.11. Issues 3 & 4. Sept / Dec. 2006, p. 605 - 615.
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OKpY>KaroILen cpem>1>>23. B cBmBu ¢ a3tum
ormeTyM, uro KMII B 1996 r. BKIrOYMia B CBOXO
JOJITOCPOUHYI0  miporpammy  Temy  «IIpaBo
OKpY)Kalolieil cpeapl: mHpaBa U O00S3aHHOCTU
rOCyZIapCTB IO 3alUTE OKPYXKAIOIIEH yeoBeKa
cpeb» i « IpHHIIAIT IPEOCTOPOKHOCTIN .
UYepes nonseka nocne npudatuss KMIT mana
xomuukarmu npod. X. Jlayrepnaxra, Hauanach
HOBasi paboTa 1Mo OTOOpY TeM JUIsl NATbHEHINeH
KOMU(UKAIIMK W  HPOrPECCHBHOIO  Pa3BUTUSA
MEXIyHapOIHOro IpaBa. B cBsi3u ¢ 3TM OblLIa
co3gaHa Pabouas rpymma Mo JOJATOCPOYHOU
nporpamme pabotsl KMII, kotopas ¢ 1997 r.
BElIET aKTUBHYIO JEATeNIbHOCTh U BbIpaOoTaia
KpUTEpUU ISl 0TOOpa OyIylMX TeM: «a) Tema
JOIDKHA OTpakKaThb MOTPEOHOCTH TOCYIapCTB B
OTHOIIICHUW  TIPOTPECCUBHOTO  Pa3BUTUS U
KOoM(UKAIIMK MEXITYHAPOTHOrO MpaBa; b) Tema
JOJDKHA OBITh JTIOCTATOYHO CO3PEBIICH C TOYKH
3pEHHS MPaKTUKU rocyJ1apcTB TUTISt
MPOTPECCHBHOTO PAa3BUTHSI W KOAU(DUKALUH, C)
TeMa JIOJbKHA OBbITh KOHKPETHOM U pean3yeMoit

B IEISIX MPOrPECCUBHOTO  pa3BUTUSL  [H]
...Komuccun He crnemyer OrpaHUYMBATHCS
TPAAUIMOHHBIMU ~ TEMaMM, HYKHO  TaKXke

pPacCMOTPeTh TE€ TEMbI, KOTOPHIE OTPAKAIOT
HOBBIE U3MEHEHHSI B 00JIACTH MEKITYHApPOIHOTO
IpaBa U HACYILHbIE UHTEPECH MEXITYHAPOIAHOIO
coobmectBa».”> B wactHocTn PaGoudeii rpyrmoii
ObUIM TPE/UIOKEHbI  CIENYIOIIUEe TEeMbl IS
KO}II/I(i)I/IKaIII/II/I . HECAMCKpUMHUHAIUA B
MEXIYHapOJHOM  TMIpaBe, I[PaBO  MHUPHOIO
pazperieHuns MEXTyHApOTHBIX CTIOPOB,
FOPUCAMKIIMOHHBI UMMYHHUTET MEXTYyHAPOIHBIX
OpraHu3alyii, MATKOE MpaBoO, 3alUTa JIMYHBIX
JMAaHHBIX TPU TPAHCTPAHUYHOM TI€PEMEIICHUH
nHpOpMaIuH, DKCTEPPUTOPUAIIBHAS
IOPUCIMKIMS,  TPaBO  Ha  KOJUIEKTUBHYIO
0€30MacHOCTb, FOPUTNIECKUE ACTIEKTHI
KOPPYILIUH U CBSI3aHHOW C HEW MPAKTUKH, PaBo
OKPYKAIOIIIEH CPEe/Ibl, MOJIOKEHUE WHIIMBUIYyMa

B MEXKIYHapOJIHOM IIpaBe, MEXIYHAPOIHO-
MPAaBOBbIE  TOCJEJCTBUSl  HApPYIICHUWH  IpaB
YEJIOBEKa, FOPUCIUKIIMOHHBIE aCIIEKThI

2 Tlompobree cm.: Kombimos M.H., Comames AM.
MexmyHapoiHOE SKOJIOTHUYECKOE MPABO Ha Topore pedopm.
B: MockoBckuii kypHan MexmyHapoaHoro mnpasa. 2010,
Ne2,¢. 110 - 130.

2 Cwm. Tox. OOH: A/51/10.

% Eseroguuk KOMHCCHH MeXIyHApOTHOIO MpaBa 3a
1997 ron, Tom II (dacts Bropast), c. 80, myHkr 238.
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TPaHCHALMOHAJILHON OpraHu30BaHHON
MPECTYMHOCTH, a TAKKe MPaBO COOCTBEHHOCTH Ha
3aTOHYBILIME Cy/la M MX OXpaHa 3a IpeAeiaMu
HAIMOHAILHOM MOPCKOM FOPUCIMKIINH.

Bce  mepeuucneHHble  TEMbl  SABJISIFOTCS
Ype3BbIYAHO aKTyaJIbHbIMHU, Kak c
TEOPETUYECKOM, TaK M C IPAKTUYECKOM TOYEK
3peHusi. boiee TOro, MHOrue Mx 3TUX TEM UMEIOT
NPSMYIO CBSI3b C APYTMMHU TEMaMU MTOBECTKH JHS
KMII. Tak, konuduKaims TeMbI «IIpaBO MUPHOTO

paspenieHus MEKTyHapOIHBIX CIIOPOB»
NPEICTABIICTCS.  B&XKHBIM M JIOTMYHBIM
IIPOIOJDKEHUEM TEMBbI «pparmeHTaUH
MEKIYHApOJHOIO  IIpaBa»,  IIOCKOJIBKY B

npencraieHHoM KMII  nokymente 2006 .
PacCMOTpPEHBI JIUIIb BOMPOCHI T.H. MaTepPUATLHOM
(dbparmeHTaIuu, a BOIIPOCHI T.H.
MHCTUTYIIMOHATBHON (pparMeHTaIMu (Mepapxuu
MEXKIYy MHPHBIMH CPEIACTBAMH  Pa3peIlCHUs
CIIOPOB WM  MEXKAYy  MEKIYHApOIHBIMU
Cy/1IeOHBIMU yqpe>I<I[eHI/I$n\/[I/I)26 ObLTH onymeH1>127

OOmen3BectHO, uto  Marepuansl  KMII
CIIy’)KaT B&)KHOW OCHOBOW IPU PACCMOTPEHHUU
MEKT0CyIapCTBEHHBIX CIIOpOB B
Mexnaynapomaom Cyne OOH. B wactHOCTH
Mexnaynapoausiii Cyn OOH  ccputanca  Ha
MPOEKThI cTareil «OTBETCTBEHHOCTh TOCYAApPCTB
32 MEXIYHapOJHO-IPOTUBONPABHBIE  JICTHUS
2001 r. B cnemyrommux paenax: «(O BOEHHOU
JIESITEIbHOCTH HAa  TEPPUTOPUH Konro»®®, «O
LEJUTIOJIO3HO-OYMa)XHBIX ~ 3aBOJlaX Ha  peKe
Ypyrsaii» 2 4 «O renomuaer". B peLIeHnH 110

% Cwm. nanpumvep: Cmbatsa A.C. YBenuueHHe dYucia
OpraHoB MEXIAYHAapOIHOIO IIPABOCYAUS U UX BIUSHUA Ha
CUCTEMY MEXTyHapoHOro npasa. B: MocKoBCckUi KypHaiI
MexryHapoaHoro mpasa. 2008, Ne3 (71), c. 140 - 150.

B uactrHoctu KMIT otmeruna criemyromiee: B CBSI3U C
(hparMeHTaIeH «BO3HUKAIOT KaK HHCTUTYLIOHAJIBHBIC, TAK
U MaTepHallbHO-TIPaBoBbIe TpoOiembl. [lepBbie Kacarotcst
KOMIICTCHIIMM PA3JIMYHBIX WHCTHTYTOB, TPUMEHSIOIIIX
MEXIyHapOJHO-TIPABOBBIE  HOPMBI, ¥  HEPapXUYECKHX
cBsizell Mexay HuMH. Kommccusi penmia OCTaBUTh 3TOT
BOIpOC B cTopoHe. I1ycTh BonpocaMy HHCTUTYLMOHAIBHON
KOMIICTCHIINHN 6y}1yT 3aHMMAaTbCAd CaMU OTU HHCTUTYTBD».
Cwm. JTok. OOH A/CN.4/L.682 ot 13.04.2006 t. I1.13.

%8 Jlenmo «O BOGHHON ICATENHHOCTH HA TEPPUTOPHH
Kouro» (Komro mporus Pyanmer), 2006. [On-line]:
http:/AMww.icj-
cij.org/docket/index.php?p1=3&p2=3&k=19&case=126&c0
de=crw&p3=4. (JIara nocemienus: 07.09.2012).

Bpemennsie mepsl 1o geny «O  IIEIUTIOJIO3HO-
OyMaKHBIX 3aBoZax Ha peke Ypyraai», 2007. [On-line]:

http:/Avww.icj-
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neny «O ruapoysie FaG‘II/IKOBO-Ha,Z[BSIMapOH_I>>3l

Mexnynaponusnii Cyn OOH  cchuiasnics Ha
MIPUHSATYIO U JI0 CHX MOP HE BCTYIUBILYIO B CHITY
Kounsenmro OOH o nipaBe HECYI0XOIHBIX BHIOB
WCMOJIb30BaHUSI  MEXIYHAPOAHBIX  BOJIOTOKOB
21.05.1997 r., pa3paborannyro B KMIL. Ilpoekt
crareit «O muruiomatrueckoit 3ammute» 2006 T.
npumensuics MexaynapogasiM Cynom OOH B
nene «Amany Canno Jlnamion2. B pElLLEeHNH 10
neny «O TeppUTOpHATBHOM M MOPCKOM CIIOpe
mexny Hukaparya u ['ongypacom B Kapubckom
Mope:»33 MexnyHapoIHbI Cyn OOH
WCMOJIb30BaJl  TOJATOTOBUTEIILHBIE ~ MaTepUalibl
KMII no KonBeHimn 0 TEppUTOpUATIBHOM MOpE
U npuiiesxaiiei 3o1e 1958 r.

B EJIOM OTHOIIIEHUS KMII "
MexnaynaponHoro Cynma OOH MoxHO Ha3BaTh
CUMOHO30M. C OITHOH CTOPOHBI,
Mexnynaponubiii Cyn OOH  onupaercs Ha
MEXIYHApOJHbIE  JIOTOBOPHI U JIpyrue
JTOKyMeHTbI, nnoaroroBiieHHbie KMII, B kauecTBe
HEOCTIOPUMBIX CBHJICTEIILCTB 0OBIYHOTO
MeKIyHapoaHoro mpasa. C Apyrodl CTOPOHBI,
KMII npuaaer 6ombiiioe 3HaYEHHE FOPUINIECKOM
npaktuke  Mexnaynapoqaoro  Cyma  OOH.
Hampumep, B pamkax cBoeil paboThl Hajl TAKUMH
BOMPOCaMH, KaK OTOBOPKH K MEXTYHAPOIHBIM
JIOTOBOpaM M OTBETCTBEHHOCTh MEXTYHAPOIHBIX
opranmsammii, KMII Bo MHOrmx ciyyasx
(opMmynrpoBaga HOPMBI C TPSMBIMU CCBUTKAMU
Ha pemenust Mexxayrapoaaoro Cyna OOH wmm
Ha OCHOBE apryMEHTOB II0 AHAJIOTUM C €ro

cij.org/docket/index.php?pl=3&p2=3&k=88&case=135&c0
de=au&p3=7. (Jlata mocemienus: 07.09.2012).

Heno «O  mnpumenenun  KoHBeHImMu 0
TPEIYTNPEKICHUH TIPECTYIUICHUS] TEHOL/IAa M HaKa3aHHUH 32
Hero» (Bocums u [I'epreroBuna mnpotmB CepOmu u
YepHoropun), 2007. [On-line]: http://mww.icj-
cij.org/docket/index.php?p1=3&p2=3&k=f4&case=91&cod
e=bhy&p3=4. (dara nocewenus: 07.09.2012).

31 Jleno «O ruzpoysine ["abunkoBo-Hanpsimapory, 1997.
[On-line]: http:/Aww.icj-
cij.org/docket/index.php?p1=3&p2=3&k=8d&case=92&cod
e:h3§2&93:4. (Hara nocewenust: 07.09.2012).

Heno «Amamy Cammo J[luammo» (I'Bunelickas
Pecriyormmmka  mpotmB  Jlemokpatudeckoit  PecryOmmku
Kowro), 2007. [On-line]: http://Amww.icj-

cij.org/docket/index.php?p1=3&p2=3&k=7a&case=103&co
de=gc&p3=4. (Jlata mocemienus: 07.09.2012).
TeppuropuanbHbli M MOPCKOM CHOp  MEXIy
Huxkaparya n I'onypacom B Kapnockom mope (Hukaparya
npotuB  ['onmypaca), 2007. [On-line]: http://mww.icj-
cij.org/docket/index.php?pl=3&p2=3&k=14&case=120&co
de=nh&p3=>5. ([dara nocerenns: 07.09.2012).



http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=19&case=126&code=crw&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=19&case=126&code=crw&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=19&case=126&code=crw&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=88&case=135&code=au&p3=7
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=88&case=135&code=au&p3=7
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=88&case=135&code=au&p3=7
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=f4&case=91&code=bhy&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=f4&case=91&code=bhy&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=f4&case=91&code=bhy&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=8d&case=92&code=hs&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=8d&case=92&code=hs&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=8d&case=92&code=hs&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=7a&case=103&code=gc&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=7a&case=103&code=gc&p3=4
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=7a&case=103&code=gc&p3=4
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http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=14&case=120&code=nh&p3=5
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MIOCTAHOBJICHUSMH. TeCHbIE B3aMMOOTHOILICHHS
Mexny MexaynapoaasiM Cynom OOH u KMII
CIOCOOCTBYIOT YKPETICHHIO TIPUHIIUITA
BEPXOBEHCTBA TIpaBa HE TOJBKO Ha OCHOBE
MOCIICIOBATEIEHOTO W TPSIMOTO  TIPHMEHEHHUS

MEXKIYHApOJHO-TIPABOBBIX ~ HOpPM, HO U
IIOCPEJICTBOM ~ JIEMOHCTpallud  TOTrO,  4TO
pazIMYHbIe MEKTyHapOTHbIE OpraHsl
MIPUMEHSIOT OJTMHAKOBBIN HOAXOJ K
OIPEe/IeICHUIO HOPM MEKIYHApOIHOTO IpaBa.
PernonanbHple  MEXAyHapoaHbIE Cydbl H

HALMOHAJIbHBIE CyIbl TaKkKe OOpaIlaroTCsl K
npoekTaMm crated, paspaboranHeix KMII, B
KAueCTBE CBUJIETENIBCTB HOPM MEXKIyHapOJHOTO
npaBa. Pedb uzer, npexnue Bcero, 0 IMPOEKTE
craren KMII «OTBETCTBEHHOCTh
MEKYHApOIHBIX OpraHu3auui». Takue CChUIKA
MIOBBIIIAIOT CTAaTyC COOTBETCTBYIOILMX ITPOEKTOB
CTaTeH U MOAYEPKUBAIOT IPAKTUUECKUN XapaKTeP
pe3yabTaroB AesteabHocTd KMIL

OnHOM U3 XapakTEpHBIX YepT AEATEIbHOCTU
KMII siBnsieTcs morndeckast ociIe10BaTebHOCTh
U3YYCHUS] TEMbL: HW3YYMB M KOIU(UIMPOBAB
BOKHEUIIINE MEXIyHAPOJHO-TIPABOBBIE ACIIEKTHI

JICSITEIIBHOCTH  CYBEPEHHBIX TI'OCYAAPCTB, KAk
CyOBEKTOB MEKYHaApOJHOIO 1paBa
(MeXTrOoCy1apCTBEHHBIE JIOTOBOPBI,

OTBETCTBEHHOCTb FOCYAAPCTB, FOPUCAUKIIMOHHBIE
WMMYHHUTETBI TOCYJapCTB M UX COOCTBEHHOCTH),
KMII nepexomur K OOCYKIEHHUIO ITUX KE TeM
MPUMEHUMO K MEXKIYHAPOIHBIM OpTraHU3aIMsIM
(moroBopHI MEXTY roCyAapcTBaMHu u
MEKTYHAPOJHBIMU OPTraHM3ALMSIMUA WA MEXKITY
MEXKTyHAPOTHBIMHU OpraHU3aALUsIMH,
FOPUCVKIIMOHHBIA UMMYHHUTET MEXKTYHAPOTHBIX
OpraHu3aLuii, OTBETCTBEHHOCTh
MEKTYHApOJHbBIX OpraHU3aIHil).

Eme OJTHOU
XapaKTEPUCTUKOM KMII SIBIISIETCS ee
CMOCOOHOCTh K CaMOKPHUTHKE, YTO BCEISET
Hajexny Ha neecriocoOHocts KMIL: cryerst 30
7ieT OBUIO PeIIeHO BEPHYThCS K JOpabOTKE TEMbI
«Knay3yna o Haubosee OnaronpusTCTBYeMOM
Hain». Her comuenuit B Tom, uro KMIT moxker
BEPHYTHCS U K JAPYIHM HEOPAaOOTaHHBIM TeMaM,
HarpuMep «@IpU3HAHKE rocyJapcTB u
MIPABUTEIIHCTBY WM «YHUBEPCAIbHASI YrOJOBHAS
FOPUCIUKLIAS.

He cmorps Ha  BbIIenepeyrCICHHBIC
MO3UTUBHBIE CTOPOHBI  JesitenbHocTH  KMII,
CEro/IHsg BO3HHUKAET BOIIPOC — JOCTATOYHO JIH 65-

OJIOKUTEIILHON
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setHeld pesrenbHoct KMII, 4roOB! OIlEHUTE €€

addextnBHOCTE? C OAHOM CTOPOHBI Ja, ¢
Jpyroi cropoHel — HeT. Her — nockoibKy
CIIOKHO B paMKax OJHOW CTaTbl OOBEKTHBHO
OLICHUTH BKJIA| KMII B pasBUTHE

MEXIYHApOJHOTO TIIpaBa, a TakkKe CTeleHb
spdextuBHOCTH €€ paboTel MO BBIOOPY H
xkomudukarmy TeM. JlaHHas 3a/1aua OCIOKHSETCS
Ha (pOHE HENULIENPUATHBIX YIPEKOB B aJIpec
KMII. Hanpumep, ipod. .U Jlykamryk cumtan,
yro KMII crana >xepTBOM CBOErO0 paHHETO
yerexa®’: HauaB ¢ CO3AHHMS  IVOOAIBHBIX
KOHBEHIMH,  KOAU(PUIMPYIOUIMX  OCHOBHBIC
OTpacii MEXIyHapOHOTO MpaBa, OHa Iepenuia K
AQHAIN3Y CJI0XKHBIX, MAPTUHAIBHBIX TEM, UTOIOM
PAacCMOTPEHHSI KOTOPBIX MOTYT SIBISITBHCS JIMIIb
JOKTPUHAIbHBIE Marepuabl, JIOKYMEHTBI
«MSTKOrO» TmpaBa. Jlpyrue ydeHble Takxke
YKa3bIBAIOT Ha TO, YTO JBYKPATHOE YBEIMUYECHUE
ancina wienoB KMIT® u cHwkenue o6iero
po(heCCHOHATIBHOIO YPOBHSI IO CPABHEHHUIO C
NpPOLUIBIM HETaTUBHO CKa3auch Ha padoTte
KMIL

NMeHHO B 3TOM KOHTEKCTE [ODKHA OBITH
oueHeHa n gesrensHocTh KMII 1o coszpanuto
«MSTKOTO» TpaBa, KOTOPOE MPEACTABISIET cOOOM
MIEPEXOHOE 3BEHO MEXIY OOBIYHBIM IPAaBOM U
MEXIYHApOJHBIMUA  JIOTOBOpamMH. JIOKyMEHTBI
«MSTKOTO»  TpaBa BO  MHOIMX  CIydasx
CMOCOOCTBYIOT KOMU(UKAIIMK, OJHAKO padoTa
HaJl HUIM He JIOJKHA UCTIONBb30BaThCsI KaK CIOCO0
1t ykioneHust KMIT ot BeIpaGOTKH TOKYMEHTOB
00s13aTeNTLHOTO Xapakrepa. [Ipunstue
JeKIapaldii WM PYKOBOJASIIMX —IPUHLIMIIOB,
KOTOpbIE BIOCIEICTBUM HE KOHKPETU3UPYIOTCS B
¢dopme  OOs3aTeNbHBIX I TOCYJApCTB
MEXKIYHApOIHbIX  JOTOBOPOB,  IPEACTABISET
co0Ol HEraTMBHYIO TEHAEHLHIO B JEATEIbHOCTH
KMII, 3amemstonnyro TeMIl KOIU(PHUKAUU U
MIPOTPECCUBHOIO  PA3BUTHS  MEKAYHAPOIHOIO
mpaBa. Tak, B 2006 r. KMII 3aBepmmia
CIOKHEHIITyl0 paboTy HaJa JBYMs BaXKHBIMH
TeMaMH:  «pparMeHTanys  MEKIYHApOTHOTO
npaBa» U «OJHOCTOPOHHUE aKThD». Pe3ynbrar:

¥ Cm.: Jlykamryk .M. Mesxynaponsoe npaBo. O0rmmast
yactb. M.: Bonrrepe Kirysep, 2005 (ti. 3, § 5).

% Vmeercst B By TOT (aKT, 4TO B pasHOE BPeMs B
cocraB Komuccru Bxomwm 15 wnenos, 21 wien (1956 r.),
25 uneHoB (1961 r.) u 34 unenos (1981 r.).
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I'enepanbhas Accambies OOH mpuHsina uXx K MHEHWHE, qTo «@IIPOEKTHI KOIU(HKAIHH,
CBC,I[GHI/II—O.36 [IOATOTOBJIEHHEIE Komuccuei, JIOJDKHBI

Eme omHuM acnekrom, Ha KOTOPBIA CTOUT
oOpatuth BHMMaHue B jaesTensHocTH KMII,
sBisiercs  TOT (akt, dYTO cyapda MHOTHX
JIOKYMEHTOB (CTOJIb JIONIO BbIPaOaThIBacMbIX B
pamkax KMII) ocraercs BecbmMa TyMaHHOM:
rocyJapcTBa He TOTOBbI HA OCHOBaHUM ITPOEKTOB
crarei [IPUHUMATh IIOJTHOLICHHBIE
MEeXTyHapoaHble A0roBopsl. IIpexne Bcero, 1o
Kacaercs KPaeyroiabHOIo KaMHs
MEXIyHapoOJHOIrO  MpaBa - UHCTUTYTA
MEXIYHApOJHOM OTBETCTBEHHOCTH - YETBIPE
IpoeKTa cTareil ObUIM MPHHATHI B KauyecTBe
NpUWIOKEHUH K pesomousiMm ['A OOH*, pu
sroM ['enepambHas Accambnes OOH ykasana,

YTO  HEOOXOIMMO  BpeMsi  MOoaymarh 00
OKOHYATENBHOM (POopME 3THUX JOKYMEHTOB, T.C.
3apaHee IPEIOPEAEIIUB OCTOPO’KHOE

OTHOIIIGHHE K OJTUM JOKYMEHTaM CO CTOpPOH
rocynapcrs-wieHoB OOH.

Takoe cocrosiHre UTOroB aesTebHocTH KMIT
OTpaXKaeT JUCKYCCHIO, UMEBIIIYI0 MECTO €Ile Ha
3ape  (QynkuuonupoBanus ~ KMIL,  korma
o0cykaancs BOITPOC OTHOCHTEITHHO
(haKTMYECKOro HWTOra Tpolecca KOoAu(pUKaIMU
MEXTyHapoqHoro mpaBa. COBETCKUE IOPUCTHI, B
yactHoctu B. H. lypasaesckuii, B. M. Koperkuii,
C. b. Kpsuio, mocnenoBaTelbHO OTCTaMBaIM

% Pesomorms A OOH A/RES/61/34 ot 18.12.2006 T.
CMm.: nm. 4: «@pUHUMaeT K CBENEHHIO PykoBogsiue
TIPHHIIMITEL, TIPAMEHUMBIE K OJHOCTOPOHHUM 3asBJICHHSM
TOCYIapCTB, CIIOCOOHBIM TPHBECTH K BO3HUKHOBEHHIO
IOpUINYECKUX OOS3aTeNbCTB... M €  YIOBICTBOPEHHEM
OTMEUaeT UX PaCIPOCTPAHEHHUEY; II. 5: «IIPUHUMAET TakkKe K
cBefleHMI0 42 BeIBOja VcciemoBaTenbCKOM  TPYIINIBI
Komuccnn mo Tteme «@parMeHTAusl MEXTyHApOIHOTO
npaBa: TPYIHOCTH, OOYCIIOBIICHHbIE IMBEpcHHKAIMed U
pacumpeHreM cdepsl 0XBaTa MEXIYHAPOIHOTO NPaBay ... 1M
AQHAJIMTHYECKOE  HUCCIENOBAaHWE, HA  KOTOPOM  OHH
OCHOBaHBD».

3 Cwm.: Pesomrormst TA OOH 56/83 or 12.12.2001 r., B
HPHJIOKEHUU K KOTOPOH coaepxutcs TekcT [IpoekTa crateit
«OTBETICTBEHHOCTb ~ TOCYApcTB 32  MEXKIYHapOIHO-
npotusonpasHele AesHus» 2001 r.; Pesomounus A OOH
62/68 or 06.12.2007 1. Kyga B KadecTBE MNPHIOKEHHUS
o [Ipoekter  crateit  «O  mpemoTBpalieHHH
TPAHCTPAHIYIHOTO BpeJia OT OMACHBIX BHIOB JAESTEIHHOCTIDY
2001 r.; Peszomrorms 'A OOH 61/36 ot 04.12.2006 t., Kyna
B KauecTBe NpuiokeHust Bouum IIpoextsl «lIpuHumMnos,
KacaloIXCs  pachpesieNieHus]  yObITKOB B Cilydae
TPAHCTPAHMYHOIO BpeJa, NPUUMHEHHOTO B pe3yibTare
OIacHBIX BHUAOB jesTensHOocTH» 2006 T. u Pesomorms
66/100 ot 09.12.2011 . ¢ mpuIIOXKEHNEM TPOEKTa CTaTeH
«OTBETCTBEHHOCTb MEXTYHAPOAHBIX OPraHU3aLIUI.

npuoOperats (HopMy KOHBEHLIMH, IOCKOJBKY
Kou(UKaIMs MEXKIYHapOJHOrO IpaBa JIOJDKHA
OCYIIIECTBIISITHCS Yepe3 KOHBEHITUH, 00JIa IaFOIIIIe
00s3aTelIbHOM  FOPUAMYECKOM  CHJIOM IS
rocyﬂapCTB»38. 3anasHple y4YeHbIE HANpPOTUB
cuntamy, yro Kommccuss MOXET OrpaHU4YUThCS
MOJITOTOBKOM ~ JIOKJIAJIOB, COJCPXKAIUX  JIMIIb
Mareprasbl (KOMIWISILUS MIPAKTUKUA TOCYIapCTB,
CylneOHBIC  pEIICHHWS  HAIMOHAIGHBIX |
MEXIYHAPOIHBIX CY/I0B), CBUACTEIbCTBYIOIIUE O
CYIIIECTBOBAaHMU OOBIYHOTO TPaBa.

BosHukaer Bonpoc mpakTHYeCKOro Xapakrepa:
HACKOJIBKO 11€71€C000pa3HO U ONPaBIaHHO, YTOOBI
B YCIIOBUAX HaJTYUS OOJBIIMHCTBA
KOAM(HUIMPOBAHHBIX OTPACIIel MEXITYHAPOIAHOTO
npaBa KMII exeromHo B coctaBe 34 4jieHOB
cobupanack B JKeHeBe u B TeueHue 12 Hemenb
pabotana Haj Koau(HKAIUen U IPOrPeCCUBHBIM
pa3BUTHEM TEM, a B PE3yJIbTare NPUHUMAIUCH
JUIIb  «IPOEKThI cTareit». JlaHHbIA BoOIpOC
NPUHMAMAET elie 0oiee 00OCHOBAHHBINA XapaKTep,
ecu ydectb ToT ¢akt, uto KMII npenmounraer
pabotaTh HajJ TaKUMH TE€MaMH, KOTOpbIE JIMOO

BOOOIIC HE MPEIIONaraloT  BO3MOXKHOCTH
pa3paboTKi MEXTyHAPOIHBIX JIOTOBOPOB, JIMOO
rocyzapcTBa HE TOTOBBI MIPUHUMATh

MEKIYHAPOIHBIC JIOTOBOPHl HA OCHOBE JTHX
(TIPOEKTOB CTaTel», MO0 MPHUHUMAIOTCS TaKHe
MEKIYHAPOIHBIE JIOTOBOPBI, KOTOPBIE HE MOTYT
BCTYyUTh B cuiy . [loaTBepkaeHueM 3ToMy
SIBJISTFOTCSI TEMBI, 0003HAYCHHBIC B TTOBECTKE JTHS
KMII OOH B 2012 r.: BbICbUIKa MHOCTPAHIIEB;
00513aTeIIbCTBO  BBIZABATh WM OCYIIECTBIISATH
cynebHoe mpecrnenoBanue (aut dedere aut
judicare); 3ammra mroAeld B ciydae O€ICTBUIA,
UMMYHUTET JIOJDKHOCTHBIX JIMI[ TOCYAapCTBa OT
WHOCTPAHHOMN YTOJIOBHOM FOPUCIVKIINN;
JIOTOBOPBI CKBO3b MPHU3MY BPEMEHHU; KJay3yla O
HanOoJsee O1aronpusTCTBYEMOM HAITUH.

He Bce OmaromonmydHo ¥ NPUMEHUTEIBHO
MexaHn3MoB pa3pabotku Tem B KMII. Comuenust
B s deKkTHBHOCTH KMIT BBI3BIBAET

% Cm.: Mosuan AL Komudukarms u nporpeccuBHOe
pa3BuTHE MEXIYHApOJHOIO TIpasa. B: Kypc
MexayHapoaHoro npasa. Tom 1. M.: Hayka, 1989, c. 231.

%% Hanpumep, Konsenrss OOH 0 npaBe HecyT0XOTHBIX
BHUJIOB HCIIOJIE30BAaHMSI MEXKITyHApOAHBIX BOJIOTOKOB ObLIa
nipuHATa 15 sier Hazaz (B 1997 r.) 1 10 cuX Mop He BCTymmia

B CHITY.
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UCIIONIb30BAHUE HMHCTUTYTa HMHAWBUIYATEHBIX
JIOKJIQTYMKOB BMECTO paboumx rpymm. Jlemo B
ToM, coctaB KMII gocrarouHo  d9acTo
OOHOBJISICTCSI TIO pA3IMYHBIM TPHYMHAM WU,
CIIeIOBaTeIbHO, BHOBb M30pPaHHOMY JIOKJIATUUKY
HY)KHO BpEMsI BOWTH B CYIIECTBO BOITPOCA, TUTHOC
Yy KaXAOro OHKCIEpTa CBOW WHIMBUIYAJIbHBIN
MOJIXOJ] K PEIICHUIO KOHIIENTYaJbHBIX BOMPOCOB
TemMbl. Bc€ 3TO 3arsiruBaer mporiece pazpadoTKH
tem B KMIL.

Jloryecky BO3HUKAET JPYTOW BOIIPOC: KAKOBA
addextuBHOCT KMIT B XXI Beke? Jlroboit
OTBET HA 3TOT BOMPOC JIOJDKCH YYUTHIBATH H
MO/IXOJT JIOKTPUHBI MEKIyHAPOIHOTO TIpaBa,
COTJIACHO KOTOPOM KOMU(UKAIUs TpU3BaHA HE
TOJILKO CBOJWTH B OJIHO LIENOE JICHCTBYHOIICE
NpaBo, HO W YJIy4IaTh €ro, KOJU(PHKAIWS
JIOJDKHA TPUIATh npaBy OOJIBIITYIO
OTIPEJIeTICHHOCTh U cZenaTh 0ojee yIoOHBIM €ro
npakTHYecKoe nmpuMeHeHue. K coxkaneHuto 3toro
HEB3sl CKa3arb B OTHOIICHWU PE3yJIETATOB
paborer KMIIL. CHmxennto 3¢pQpeKTUBHOCTH
pesymbratoB  KMII B komudukammu  u
IPOTPECCUBHOM  Pa3sBUTHU  MEXKIYHAPOIHOTO
npaBa CIIoCOOCTBOBAIN U IPYTUE TCHICHIINH.

B nocnenHee BpeMs — MHHIMATUBBI |
KOHKPETHBIC TIPEIUIOKEHUST TI0 KOJU(PHUKAITIH
MEKIYHApPOJHOTO  TpaBa  MOCTYMAlOT U
peam3yroTCsl Ha  CAMMWTaX, BCEMHPHBIX
KOH(epeHIsX (B T.4. B 00JIaCTH TpaB YeNIOBEKa,
OXpaHBl ~ OKPYXAIOIIEH  Cpempl);  HEPEeaKo
NPEIOKEHUST  TIOCTYMAloT U OT  CaMuX
rocyaapcTB, Hampumep, Poccus mpemioxwna
npoekT KoHBeHImu o 60pr0e ¢ akTaMu siIepHOTO
TeppOpU3Ma, Ha OCHOBE KOTOporo CrienuanbHbIM
KoMuTeToOM ['eHepanpHOl Accambrnen ObLia
pa3paboTaHa COOTBETCTBYIOIIIAsE KOHBEHIIHSI.

B »TOM KOHTEKCTE HE CleyeT UTHOPHPOBATh

n ycuius, MpCaANpUHUMACMBIC B paMKax
BcemupHoii  Accorpaniii - MEXIYHApOIHOTO
nmpaBa, TrAe paboTa TPOXOIUT B paMKax

4 41
HCCIICAOBATCIIbCKUX T'PYIIT WM KOMUTETOB , B

0 Business and Human Rights, Principles on the
engagement of domestic courts with international law,
Responsibility of International Organizations, Role of Soft
Law Instruments in International Investment Law, Socially
Responsible Investment, Sovereign Insolvency, Teaching of
International Law (Interest Group), The conduct of hostilities
under international humanitarian law - challenges of 21%
century warfare, The use of private law principles for the
development of international law.

COCTaB KOTOpPBIX BXOJAT IOPUCTBI-
MEKIYHApPOJHUKH, SKCIEPThl B ONPEICICHHBIX
Y3KHX O00JIaCTSIX MEXKIyHapOoAHOro mpasa. Bo
MHOI'MX  OTHOLIEHMSAX  HapaOOTKU  JIaHHOM
Accoupanuu ciryxar 1oJje3HbIM MaTepHaioM At
KMIIL.

B cnoxuBielcs cuTyanuy He JUIIHUM OyaeT
npuciymarbes kK MaeHuto npod. Y. U. Jlykamryk
(wrer KMIT ¢ 1995 1. mo 2001 r.), KOTOpBIii

3aBEPILNIT CBOM JIBYXTOMHBIIA Kypc
MEJNHCOYHAPOOHO20 ~ Npaea  PasleiioM  T0J
Ha3BaHHEM «MEKTYHAPOJHO-TIPABOBOE
MPOTHO3WPOBAHUE», TJ€ OTMEUYaloCh, 4YTO

«MEXKIYHApOTHOMY MpaBy NPUXOAUTCS pEIIaTh
Bce Oosee MacITaOHBIE MPOOJIEMBI B YCIOBHSX
PAaCTyIIEro AMHAMU3Ma MEXKTYHAPOIHOH JKU3HH.

310 YIUIUHSET pamyc JENUCTBUS
MEXITyHaPOIHBIX HOpM u BO3BOJIUT
IPOTHO3MPOBAHKME W TIAHMPOBAHHE HA YPOBEHD
OMHOM W3 TIJaBHBIX 3amaud». HasepHoe,

JIOTHYCCKUM SABJIACTCA MPCAJIOKCHUE O TOM, 4YTO
IUITAaHUPOBAHUEC TCM IJIA KO,I[I/I(bI/IKaI_II/II/I B paMKax

KMII JIOJDKHO MIOAKPETUIATHCS
IPOTHO3UPOBaHUEM  3(P(PEKTUBHOCTH  HUTOTOB
padorsr KMIL. Ilpu pemenun, Hanpumep,

BOIPOCA O HA3HAYCHHH JIOKJIATUYMKA HEOOXOIUMO
UCXOIUTh u3 Hay4YHO-00OCHOBaHHOTO
IPOTHO3UPOBAHUS B OTHOIIEHUH MTOTOB €ro
JIeSTEIILHOCTH.

K coxanenuio, mNOTPeOHOCT  pa3BUTHUS
COBPEMEHHOTO  MEKIyHApOIHOTO TMpaBa  He
MOATBEPKAAETCA 3¢ PEeKTHBHOCTHIO
nestensmoctn KMII.  Bomee  Toro, ecrhb
OCHOBaHMSI YTBEp)KAaThb, 4YTO B IIE€PCIEKTHBE
pabora KMII Oynmer Bce Oomee u Oonee
3aTPYIHATHCS, €CIM OHA TMO-TIpeXKHEMY OyJeT B
CBOEH  JIESITENIFHOCTH  OpHUEHTUPOBAThCA  HA
UCCIIE/IOBaHUS JIMIIb CYIIECTBYIOLIMX OOBIYHO-

! Baselines under the International Law of the Sea,
Cultural Heritage Law, Feminism and International Law,
Intellectual Property and Private International Law,
International Civil Litigation & the interests of the public,
International Commercial Arbitration, International Family
Law, International Human Rights Law Committee,
International Law on Sustainable Development, International
Monetary Law, International Protection of Consumers,
International Securities Regulation, International Trade Law,
Islamic Law & International Law, Non-State Actors, Nuclear
weapons, non proliferation & contemporary international
law, Recognition/Non-recognition in International Law,
Reparation for Victims of Armed Conflict, Rights of
Indigenous Peoples, Space Law, The Legal Principles
relating to Climate Change, Use of Force.
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NpaBOBBIX HOpM. Jleno B TOM, YTO B pe3yibTare
HAYYHO-TEXHUYECKOTO TMporpecca U APYTuX
(haKTOpOB COBPEMEHHOT'O PA3BUTHSI MOCTEIIEHHO
U3MEHSIETCSl TPAJULMOHHBIN MyTh, BEIYILUH K
KOIM(HKAIMA  HOPM  OOBIYHOTO  TIpaBa.
Kocmudeckoe mpaBo  mpencraBisieT  coOou
npuMep  GOpMHpOBaHHMS ~ OOBIYHOTO M3
JIOroBopHOro mpaBa. OCHOBHOM JOTrOBOp 3TOM
orpaciu — JloroBop o kocmoce 1967 1. -
MOCITYKHJI OCHOBOM JUTsl (JOPMHUPOBAHHUSI OOBIYHO-
NpaBOBBIX ~ HOPM, HampuMmep, HOpMa O
3alpellieHud  HAlMOHAIBHOIO  MPHCBOCHHSA
KOCMHMUECKOIO  TpocTpaHcTBa. bonee  Toro
HaIMYME  OO0S3aTENbHOTO  AJIEMEHTa  HOPMBI
OOBIYHOTO TpaBa - BCEOOMIEH MPAKTUKH - B
YCIOBHSAX Bce Oojiee B3aMMOCBS3aHHOTO MHpPa
TpeOyer TMpu3HAaHUSI 3TOM  HOPMBI (WM
MOJTYaJIMBOTO COTJIacHs - acquiescence) B TaKOM

KayeCTBE BCEMU TOCYIApCTBAMH MHUPOBOTO
coo0IlecTBA HE 3aBUCHMO OT TOro, Korjaa
COOTBETCTBYIOIIINE rocyaapcraa HAYHYT
KOCMHUECKYIO JESTEIbHOCT.

OOo3Ha4yeHHbIE ~ BBIIIE  MPOOJEMBI B
KOTM(UKAITMOHHOM NEATENILHOCTH KMII
OpeArnoyiaratoT  oOpalieHne K = IIMPOKO

UCTIONIb3YeMOMY B TIOCIIeTHEE BpeMsi Ccriocoly, a
MMEHHO - CO3/aHuI0 MeXIpaBUTEIbCTBEHHOM
TPYNMbl  3KCHEPTOB  BBICOKOTO  YPOBHA IO
yeusenuto s dextuBHOCTH aestensHocTn KMIT
B chepe KOmUPUKALUMM U MPOrPECCHBHOIO
pa3BUTHS MEKTYHApOTHOTO Tpasa.
MeXnpaBUTENbCTBEHHAsE  IPYIIAa  SKCIEPTOB,
NpeKAe  BCEro,  JIOJDKHA  OTBETHTh  Ha
NPUHIMIIMAIGHBIA ~ BOMPOC:  €CTh  JM Yy
MEXKTyHApOTHOTO coo01recTna TIPEKHSSA
HOTPeOHOCTh B TOCTOSHHO  JIGUCTBYIOIEM
AKCIIEPTHOM MexayHapoaHoM oprane OOH mo
MPOTPECCHBHOMY Pa3BUTUIO W  KOAU(DHKAIIN
MEXIyHapOJHOro TpaBa KakuM siBisiercst KMIT?
ITpu oTBETE HA ATOT BOMPOC CIIENYET YUECTH PsiJL
00CTOSATENHCTB.

Bo-niepBbIx, ceromus Her Monomnomuu KMII
M0 KOJU(UKALMU U TIPOrPECCUBHOMY Pa3BUTHUIO
MmexxayHapoaaoro mpasa. KMII co3paBanace B
HCTOPUYECKUX YCIIOBHSIX, KOTJia OTCYTCTBOBAIM
Jpyrue MEKTyHapOIHbIE OpraHHU3aLUH,
3aHUMaIOIIecs KonuduKarmen
MEKIYHapOJHOIO IpaBa, KOTrAa MEXIyHapOJHOE
npaBo ObUIO JOCTaTOUYHO TromoreHHo. CeromHs
CYILIECTBYET OonblI0e KOJIMYECTBO
CHEUATN3UPOBAHHBIX MEXTyHAPOTHBIX

14

MEKIPaBUTENHCTBEHHBIX OpraHu3alui u
OpPraHoB, B paMKax KOTOPbIX HJAET MpoLecc
KOIM(UKAIMN MEKIYHAPOIAHOTO MpaBa, a TaKKe
HPOLIECC CO3[AaHMSI «MSTKOro» npasa. Hampumep,
MEKIYHApOIHOE MOPCKOE IIPAaBO IPOJOIIKAET
KOU(HUIIUPOBATHCS B pamKax MO,
MEKIYHApPOTHOE KOCMMUYECKOE IIPaBO - B paMKax
Komureta 1o  MUpHOMY  HCHOJIB30BaHHIO
kocmuueckoro  mpocrpaHcrea.  FOHECKO
3aHMMAaeTcsl KoauduUKauel MeKIyHapOTHOro
npaBa B cdepe KyIbTYpHOTO COTPYIHUYECTBA, a
Corer OOH mno npaBam uenoBeka (1o 2006 1. —
Komuccust mo npaBam yenoBeka) pa3zpadarbiBacT
MPOEKTHI MEKITYHAPOIHBIX JOTOBOPOB B 00J1aCTH
TIOOIIPEHHS 1 3alIUTHI MpaB 4yemoBeka T. 1. [Timoc
KO BCEMY, HaJI0 OTMETHTh, YTO MEXIyHapOIHOE
IPABO CTAIO CErojHs I'eTEpPOr€HHOM CHCTEMOM,
MO/IBEPKEHHOM yrpo3aM T.H. «pparMeHTalum,
YTO OOYCIIaBIMBACT HEOOXOAMMOCTh BEIICHHS
OTpacieBoil  KOMU(PUKAIMKA  MEXITyHAPOIHOTO
npaBa  MEKAYHApOAHBIMA  OpraHaMH |
OpraHu3alusIMHU, B COCTaB KOTOPBIX BXOIST
Y3KOCHICITHATM3UPOBAHHBIC SKCIIEPTHI.
Bo-BTOpHIX, 32 XX Bek coznana Oosnblias 0a3a
MEX/TyHapOHbIX JIOTOBOPOB, U CETO/IHS CKOpee
CTOUT BOIPOC 00 YCHJICHUH MMIUIEMEHTAIlUK Ha
HAIMOHAILHOM ~ YPOBHE  TIOJIOKEHHH  JTHX
JIOTOBOPOB, BBISBICHUM HOPM MEXTYHAPOIHBIX
00BIYaeB W CO3/IAaHUH «MSTKOTO) TIPaBa, HEKEIH

O CO3MaHMM  BCE  HOBBIX M HOBBIX
MEXIYHapOIHbIX J0roBopoB. Hampumep, B
007acTi  MEXKIYHapOJAHOTO  I'yMaHHUTApHOIO
npaBa  JIGMCTBYeT — OOJIBILIOE  KOJIMYECTBO
KOHBEHILIUH, KOTOpBIE, BO-TIEPBBIX,
MMIUIEMEHTHPOBAaHbl B TrOCyJapcTBax  IO-
pa3HOMY, 4YTO HE TO3BOJAET TOBOPUTH O

€IMHOOOpa3HON NpaKTUKe NPUMEHEHHs; a, BO-
BTOpPBIX, K OTUM KOHBEHIMA 1O CHX IIOp HE
MPUCOEIMHWICA LENbld  pAn  rocymapcts. B
CIOXKHUBILMXCS ~ YCHOBUSX  OBUIO  IPHHSATO
pelieHne M mpojenaHa Ooinbinas pabora 1o
BBISIBIICHUIO ~ MEXKIYHAapOJHBIX  OOBIYacB B
o0macT  MEXIYHApOJAHOTO  TYMaHUTApPHOTO
npaBa, KOTOpbIE  O0s3aTeNbHBI  JUIL  BCEX
CYOBEKTOB MEXIYHAPOIHOIO MpaBa HE3aBUCHMO
oT paTH(pI/IKam/IPVI.42 B sTOoM KOHTEKCTE crenyer

*2 OGbranoe MEKIyHapOHOEe TyMaHUTapHOe npaso. [lox
pen. Kan-Mapu Xenxeprc, Jluyssr JlocBamba —bek.
Komopumk, 2006. (Customary International Humanitarian
Law. Ed. by Jean-Marie Henckaerts, Louise Doswald-Beck.
Cambridge University Press, 2005).
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OTMETUTh, YTO B O0OJAaCTH MEXIYHAPOIHOTO
TMIpaBa MpaB YyesioBeKa JeHCTBYIOT 10 10roBOPHBIX
OpraHoB, KOTOpbIE OCYILECTBIISIIOT MOHUTOPHHI
3a HCIOJIHEHHUEM TOCyIapCTBAMHU-Y4aCTHUKAMU
TMOJIOKEHUM COOTBETCTBYIOLIMX MEKTYHAPOTHBIX
JIOTOBOPOB 10 TIPaBaM YEJIOBEKA, MMEPHUOANIECKH
3aCiTylIMBas JIOKJIa[bl TOCYAAapCTB U JaBas UM
PEKOMEH/IAlMK, KOTOpbIe HampaBlieHbl B T.4. Ha
eIMHOO0pa3ue  MMIUIEMEHTAlMK  TTOJIOXKEHHUH
COOTBETCTBYIOIIMX MEXKIYHAPOIHBIX JOrOBOPOB
TI0 [IpaBaM 4€JIOBEKA.

E1e onHyM apryMeHTOM B IOJIb3Y KOHIIA APl
KOM(HKAIMK MEXTYHApPOJHOTO TIpaBa CIY)KUT
¢dakT HEOBIBAIOTO POCTa «MSTKOTO» IpaBa B
Pa3IMYHbIX OTPACIISIX MEXKTYHAPOAHOIO [IPaBa.

Takum 00pasom, B ciydae MOJOKUTEITHHOTO
OTBETA Ha BONPOC O IIEIECOOOPa3HOCTH
coxpaHeHMsi  HbIHemmHed npaktuku — KMII,
OOBEKTBHO BCTaeT ClEAyIOMmas MpodieMa —
KOPPEKTHUPOBKA MOBECTKU JTHST KMII.
IIpenmaraemoii HamMu MeXNpPaBUTEIBCTBEHHON
rpyIre 3KCIepToB HeOOXOIMMO OyIeT POoJieaTh
paboTy, KOTOPYIO BBITIOJHWII B CBOE BpeMst TIpod.
Jlayrepnmaxt — co3gaTh TmiepedeHb TeM IS
KoMpUKaAIIN u IIPOrPECCUBHOTO
MEXayHapoaHoro mpasa. [Ipuy mHOM ucxone y
MHOTHX FOPUCTOB-MEXTYHAPOIHUKOB
YCUIIMBAIOTCSI COMHEHHs] B  HEOOXOIMMOCTH
COXPaHEHUS! MPEKHEro MOAX0/a B JAEATEIbHOCTH
KMIIL. Bce Oonee mnpuBieKkaTenbHOW BUAUTCS
uzes o cosbie KMIT o Mepe HeoOxomumocTn ad
hoc.

B wmenoM B HaydHBIX Kpyrax co3peBaeT
OCO3HaHUe HEO0O0XOAUMOCTH MPOBEACHUS
pedopmbr  pesrenmsHOocTH  KMIT ¢ 1enbro
anmanTupoBath ee K peamusiM XXI| Beka. ABTOpBI
JTAHHOW CTaThbU HAJICIOTCS, YTO BBIIICYKA3aHHBIE
COOOpaKeHUsI TOCTy)KaT CTUMYJIOM Hayaja
KOHCTPYKTHBHOH JTUCKYCCHUHM CpPEIU YUYCHBIX H
MPAKTUKOB O MyTSIX BO3BPAIIEHHS K 3pe paciBeTa
nesrenbHoct KMII B cdepe komudukarmu u

MPOTPECCUBHOTO  Pa3BUTHSA  MEXKIyHAPOIHOIO
npaBa.
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ROLUL ACTULUI JURISDICTIONAL INTERNATIONAL

Diana SARCU*

ABSTRACT:
THE ROLE OF INTERNATIONAL JUDICIAL ACT

Due to their variety, international judicial acts have an important role in the international law sources
system leading to the realization of the fundamental functions of law. Through its functions, the international
judicial act has an outstanding effect on the maintenance of international peace and security, prevention and
punishment of international crimes and protection of human rights and fundamental freedoms.

Nowadays the peaceful means of international disputes settlement both in practice of international
relations and in theory of international law are really various in order to achieve the proposed tasks. The
settlement of international disputes by peaceful means represents a basic principle of international relations
which offers needed criteria and opportunities to states of the world to achieve a rapid and reasonable solution
according to international law with good faith and effective cooperation.

What about the role to prevent and punish international crimes, the acts including adopted sentences
emitted by the International Criminal Court (ICC), which is the first and unique permanent specialized criminal
tribunal, are directed to punish the already committed the most serious international criminal offences, as well as
to prevent the commitment of future ones. In a clear manner international ad-hoc tribunals had a substantial
influence upon the promotion and factual realization of that role, but only the ICC is engaged to build a new
international society conscious of the irreversible consequences of international crimes committing.

The role of protection of fundamental rights and freedoms inherent to a human being is also specific to
judicial acts, an international tribunal being competent to decide upon a case concerning a violation of any
guaranteed right, the adopted decision this way having the authority res judicata. Case law of international
courts being not uniform as a concept and contents reflects the real degree of human rights respect in the whole
international society and represents an important acquis leading to uniformity of fundamental concepts from
diverse legal systems.

Key words: international judicial act, international dispute, jurisdiction, judgment, International Court
of Justice, International Criminal Court, European Court of Human Rights.

PE3IOME:
POJIb MEKITYHAPOJHOI'O CYAEBHOI'O AKTA

brazooapa ceoemy pasnoobpasuto, medcoyHapoonvie cyOeOHble aKmbl 3aHUMAROM 0coboe Mecmo 8
cucmeme UCMOYHUKO8 MENCOYHAPOOHO20 HYONUHHO20 NPAsA U CHOCOOCMBYIOM Peanu3ayuil OCHOGHbIX NPABOBHIX
Gynxyuil. Ucxo0st uz coOCmeeHnvix QyHKYul, MelcOYHAPOOHbIL CYOeOHbIll aKm &nusem HA NO0OepINCaHue
MEIHCOYHAPOOHO20 MUpa U Oe30nacHoCcmu, npedynpedcoeHue U HaKa3amnue MeicOyHapoOHbIX NpecmynieHull u
3auuUmy NPas 1 OCHOBHBIX 80000 HeN0BeKa.

B nawe epems, 6 coomeemcmseuu ¢ NPAKMUKOU MENCOYHAPOOHBIX OMHOUWICHUI U meopuel
MENCOYHAPOOHO20 Npasga,  CYWeCcmeyem MHONCECMBO  3hpexmusnvix  cnocobos MUpHO20 — pelieHus
MeAHCOVHAPOOHBIX cnopos. Muphoe pewierue mMencOYHapOOHbIX KOHMIUKINOE AGTAEMCS OCHOBHBIM NPUHYUNOM
MENHCOYHAPOOHBIX OMHOWIEHUL, NPEOOCMABTAIOWUM 20CYOAPCMEAM HeoDX0OUMbIe KPUMEPUU U BO3MOICHOCTIU
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07151 000POCOBECIHO20 OOCIUIICEHUSL OBICIPBIX U NPUEMIEMBIX PELUEHULl 8 COOMBEMCMBUL C MENCOYHAPOOHBIM
NpasoM u NPUHYUNOM COMPYOHUYeCmaa.

Ponv cyoebroco axkma o npedynpedicoeHuu u HaKa3aHuu MeXCOYHaAPOOHBIX NPECHYNIeHUl, 8 OCHOBHOM
NPUMEHUMA K DeUteHUusM (8KII0UAIOWUM NPU2080pPQ), BbIHECEHHbIM €OUHCTNEEHHOU NOCMOSHHOU Y20N08HOU
Muposou cydebnou uncmaryuetl — Mescoynapoonvim Yeonoenvim Cyoom. Pewenus Cyda Hanpasnenvl Kak Ha
HAKA3GHUe BUHOBHLIX MUY 6 COBEPUICHUU CAMBIX MAICKUX MENCOVHAPOOHLIX NPECHynieHull, max u Ha
npedynpexcoenue cosepuiehusi Noo0oOHbIXx Oesnuii 8 0yoywem. Meoscoynapoonvie mpubynaner  ad-hoc
cnocobcmsyiom  OelicmeumenvbHOU  peanu3ayuy U NPOOBUNCEHUID DOTU  HPeOYNpeXtCcOeHUs U HAKA3aHUs
npecmynieHull, Ho UMeHHO desimellbHocmb MeswcoyHapoorozo Yeonosnozo Cyoa éedem K HOCHPOEHUIO HOBO20
MUPOBO2O COOOUIECEA, NOTHOCHILIO OCOZHAIOWE20 HEOOPamUMble NOCIEOCMBUS COBEPUICHUSL MENHCOVHAPOOHBIX
npecniynieHui.

AKmy, BbIHeCEeHHOMY MENCOYHAPOOHBIMU CYOeOHbIMU UHCIMAHYUSMY, MAKICE CEOUCMBEHHA POTib
3aUUMbL OCHOBHBIX NPAB Yelo8eKa u c80000. MexcOyHapoOHblll Cy0 6Npase NPoBO3LIACUMb PeUieHUe No 0ely O
HAPYWEHUsIX 2apAHMUPOSAHHbIX Npaes u c60600, Komopoe obnadaem 0b6s3amenbHbIM Xapakmepom Tes judicata.
Meswcoyrapoornas cyoebras npakmuxa, Xoms u He npeocmasisem coooti 0OHOPOOHYI0 KOHYENYUIO, OMpAadcaem
OelicCmBUMETbHbILL YPOBEHb Y8ANCEHUsL NPaAg U C80O00 B0 6ceM COODUeCmEe 20CyOapcme U SGNAem GaANHCHbIL
€600 NPABOBBIX UHCTHPYMEHMOB, KOMOpble YHUDOPMUSUPYIOM OCHOBHbIE NOHAMUS PATUYHBIX NPABOGLIX

cucmem.

Knouesvie cnoea: mexncoyHapoOomvlll cyOeOHbI aKm, MeNCOYHAPOOHbBIL CHOP, TOPUCOUKYUSL, peuleHue,
Mesrcoyrapoonwiii Cyo OOH, Meoicoyrnapoonuiii Yeonosuwiii Cyo, Esponetickuti Cyo no npasam uenogexa.

Cuvinte-cheie: act jurisdictional international, diferend international, jurisdictie, hotdardre, Curtea
Internationala de Justifie, Curtea Internationala Penald, Curtea Europeand a Drepturilor Omului.

In dependentd de varietatea si continutul lor,
actele jurisdictionale ocupd un loc important in
sistemul surselor dreptului international public,
contribuind, iar uneori, chiar prin intermediul lor,
sunt realizate unele funcfii importante ale
dreptului. Prin functiile pe care le indeplineste
actul jurisdictional international, specifice de altfel
naturii particulare a jurisdictiei instituite, acesta
implicit contribuie la realizarea celor mai
importante obiective ale dreptului international
public, jucand un rol determinant la:

1. mentinerea pacii i securitdtii internationale

2. prevenirea $i reprimarea infractiunilor
internationale,

3. protectia  drepturilor  si  libertatilor
fundamentale ale omului.

Mentinerea pacii si securitatii
internationale.

Solutionarea pe cale pasnica a conflictelor
internationale este o cerintd fundamentalda a
mentinerii pacii i securitdtii internationale, a
mentinerii unor raporturi normale, de convietuire
si cooperare intre state. In decursul vremurilor,
diferendele internationale s-au rezolvat — pentru
restabilirea drepturilor pretinse sau in mod real
incélcate — pe campul de lupta, recurgandu-se la
forta armelor, ignorand justitia. Totusi, elementele
progresiste au impdartasit intotdeauna parerea pe

care au incercat s-o traduca in fapte, ca in cazul
unui diferend interstatal este bine sa se epuizeze,
inainte de a se recurge la forta armata, toate
celelalte mijloace apte de a aduce o solutie
pasnicd, mai ales fara victime omenesti.

Astazi mijloacele de rezolvare a conflictelor,
atat n practica relatiilor internationale, cat si n
teoria dreptului international, sunt suficient de
variate pentru atingerea scopului propus, fiecare
din ele oglindind specificul epocilor istorice
carora le sunt proprii.

Dreptul international reprezintd una dintre
garantiile majore ale pacii si  colaborarii
internationale constructive in lumina principiului
coexistentel pagnice dintre natiuni. Unicul cadru
juridic de mentinere a acestei coexistente este
asigurat de principiul fundamental al dreptului
international si al relatiilor internationale —
principiul solutiondrii prin mijloace pasnice a
diferendelor internationale, din care decurge
obligatia tuturor subiectilor de drept international
de a solutiona toate conflictele aparute intre ei,
indiferent de caracterul si motivele acestora,
exclusiv prin mijloace pasnice. La necesitatile
normative ale acestui principiu se referd si
obligatia de a se abtine de la aplicarea si
amenintarea cu fortd. Fiecare stat este obligat de a
se abtine de la amenintarea cu forta si de la
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aplicarea ei ,ca mijloc de solutionare a
diferendelor internationale, inclusiv in ceea ce
priveste conflictele teritoriale si problemele ce
vizeaza hotarele statelor”™,

Calificarea unei probleme ca conflict sau
situatie de conflict este de competenta Consiliului
de Securitate al ONU. In practica sa nu s-au
elaborat criterii generale de calificare, Consiliul
conducandu-se de fiecare data de circumstantele
fiecarui caz in particular. In acelasi timp, o
importantd deosebitd o are diferentierea situatiilor
(divergentelor), care inca nu au luat forma unui
conflict, si situatiilor — care in rezultatul actiunilor
unilaterale ale statelor, indreptate spre schimbarea
cu forta a pozitiei existente in favoarea sa — Se
transforma in conflicte internationale. Astfel de
conflicte pot primi calificare de amenintatoare a
pacii sau de act de agresiune.

Experienta istoriei, indeosebi a evenimentelor
din ultimul secol, evolutiile actuale ale situatiilor
internationale, demonstreaza ca recurgerea la
mijloacele pasnice reprezintad singura modalitate
posibila si logicd de reglementare a oricarui
diferend, a oricarui litigiu. Reglementarea pasnica
reprezintd o componentd fundamentalda a
securitatii, a edificarii unor relatii internationale
bazate pe excluderea fortei, pe Iintelegere si
incredere reciprocd. Recurgerea la mijloace
pasnice constituie un principiu de baza al relatiilor
internationale, deoarece ofera criteriile si cadrul
necesar pentru ca statele — cu buni-credinti si intr-
un spirit de cooperare — sa ajungd la o solutie
rapida si echitabild pe baza dreptului international.

Solutionarea prin mijloace pasnice a litigiilor
dintre state constituie o garantie a pacii, deoarece:

a. numai in cazul in care un diferend este
rezolvat prin asemenea mijloace se ajunge la o
revenire stabild a relatiilor puse in pericol ca
urmare a litigiului aparut;

b. in cursul unei reglementari pasnice se
realizeaza apropierea partilor aflate in diferend, ca
urmare a unei mai bune intelegeri a cauzelor care
au generat conflictul, determinand deteriorarea
raporturilor dintre cele doua state;

C. recurgerea la mijloace pasnice reprezinta
o conditie majora a redobandirii increderii intre

! Komocos FO.M., Kpusunkosa 3. C. MexyHapoaHoe
npaBo. Mocksa: MexaynapoaHsle oTHomeHus, 2003, c. 55 -
56.

cele doud parti, zdruncinatd de aparitia starii de
incordare si a litigiului pe care I-a declangat.

Cercetarile  efectuate  au  aratat ca
reglementarile impuse prin mijloace violente au o
soarta relativ scurti®, partea care a fost fortata s le
accepte nu uitd si nu poate sa uite nedreptatea care
i-a fost cauzatd si pe care a fost nevoita sa o
suporte. Doctrina si practica atrag atentia asupra
faptului ci mai multe elemente esentiale’ se
regasesc in configurarea stabilitatii solutiei
intemeiate pe mijloace pasnice:

1. optiunea pentru mijloacele pasnice
constituie dovada ca ambele parti si-au exprimat
atasamentul fatd de aceste mijloace, calificand ca
inadecvate mijloacele bazate pe fortd, pe presiuni
s1 constrangere;

2. solutionarea prin mijloace pasnice
impiedica evolutiile negative ale litigiului, fiind de
naturd s prevind deteriorarea sa spre o stare
conflictuald grava;

3. incheierea procesului pe parcursul caruia
diferendul a fost solutionat definitiv duce la
restabilirea cursului initial al relatiilor dintre cele
doud parti, fiind create premisele obiective ale
unei convietuiri normale.

In sens terminologic, diferendul prezinta o
neintelegere, o ciocnire de interese, un dezacord
sau antagonism. In jurisprudenta internationala,
diferendul, ca si notiune a fost definit de Curtea
Permanenta de Justitie Internationald ca un
dezacord asupra unei probleme de drept sau de
fapt, o opozitie de teze juridice sau de interese
intre doud persoane5. Asadar, in sens larg,
notiunca de diferend cuprinde contestatiile,
litigiille, divergentele sau conflictele dintre cel
putin doud subiecte de drept international.
Diferendele internationale pot sd aiba o naturd
juridica sau politica. Daca facem trimitere la art.
36 din Statutul CI3°, diferendele juridice sunt cele

2 Mazilu D. Drept International Public. Bucuresti:
Lumina Lex, 2001, p. 201.

% Parrish T. The Encyclopedia of World War 11. London:
Secker and Warburg, 1978, p. 109.

* Donelan M.D., Grieve M.J. International disputes: Case
Histories 1945-1970. London: Europa Publications, 1973, p.
203.

® Cauza CPJI Concesiunile Maurommatis in Palestina
(Grecia contra Marii Britanii), hotararea din 30 august 1924,
p. 11. [On-line]: http:/Aww.icj-
cij.org/pcij/serie AJA 02/06_Mavrommatis_en Palestine A
rret.pdf. (Vizitat la: 28.04.2012).

® Statutul Curtii Internationale de Justitie din 26 iunie
1945. [On-line]: http:/Avww.icj-

19


http://www.icj-cij.org/pcij/serie_A/A_02/06_Mavrommatis_en_Palestine_Arret.pdf
http://www.icj-cij.org/pcij/serie_A/A_02/06_Mavrommatis_en_Palestine_Arret.pdf
http://www.icj-cij.org/pcij/serie_A/A_02/06_Mavrommatis_en_Palestine_Arret.pdf
http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0

Revista Moldoveneasca de Drept International si Relatii Internationale

Nr. 3,2012

in care se opun pretentii de drept intre state si care
au ca obiect interpretarea unui tratat, o problema
de drept international, existenta unui fapt care,
daca ar fi stabilit, ar constitui incalcarea unei
obligatii internationale precum si stabilirea naturii
sau intinderii reparatiei datorata pentru incalcarea
unei obligatii internationale. De fapt doctrina
dreptului international s-a preocupat de chestiunea
distinctiei celor doud concepte, potrivit careia
deosebirea dintre un diferend de ordin juridic si un
diferend considerat de naturd politica este fondata
in principal pe pretentiile partilor in litigiu Cand
aceste pretentii sunt de ordin juridic si bazate pe
considerente legale, diferendul va fi juridic si
respectiv va fi rezolvat potrivit normelor dreptului
international”.

Afara de aceasta, Carta ONU. mentioneaza
conflictele si situatii conflictuale, dar nu
stabileste criterii pentru diferentierea clarda a
acestor doud notiuni. Aceasta acorda importanta
diferentierii conflictelor si situatiilor, prelungirea
carora ar putea ameninta pacea §i securitatea in
lume sau care au creat deja 0 asemenea
amenintare, si acelor conflicte si situatii care nu
amenintd in nici un fel securitatea internationala®.
Aceasta diferentiere are un fundament politic, caci
Carta ONU. obliga statele de a rezolva in primul
rand conflictele si situatiile, prelungirea carora
amenintd pacea §i securitatea internationald. S$i
totodata, deosebirea poartd si un caracter juridic:
membrul permanent al Consiliului de Securitate
ONU., care este parte in conflict, este obligat de a
se abtine de la vot in timpul discutiei pe marginea
conflictului §i de asemenea in timpul clarificarii
situatiei’. Aceast dispozitie din Carta a produs o
practica incerta si deconcetrata, fiind extrem de rar
invocatd in fata Consiliului de Securitate,
generdnd un singur precedent incontestabil —
abtinerea Argentinei in cauza Eichmann in 1960,
fiind, totusi vorba de un membru nepermanent al
CS al ONU™.

cij.org/documents/index.php?p1=4&p2=2&p3=0. (Vizitat la:
01.05.2012).

" Cot J-P. etal. La Charte des Nations Unies.
Commentaire article par article. Paris: Economica, 2 vol.,
2005, p. 1103.

"Komocos FO.M., Kpusunkosa . C. Op.cit., p. 56.

® A se vedea art. 27 al Cartei Natiunilor Unite din 26 iunie

1945. [On-line]: http:/Aww.icj-
cij.org/documents/index.php?p1=4&p2=1&p3=0. (Vizitat la:
30.04.2012).

10 Cot J.-P. etal. Op.cit., p. 944 — 945,

Dar atunci cand se confruntd cu un diferend,
Carta ONU prescrie Consiliului de Securitate,
facand recomandarile corespunzatoare, sa tina
cont de faptul ca diferendele de ordin juridic
trebuie sa fie supuse de parti Curtii Internationale
de Justitie'. Prin aceasta, Carta opereaza un partaj
de competenta intre Consiliul de Securitate a
ONU si CIJ 1n materia reglementarii diferendelor,
fondat pe distinctia dintre diferendul de ordin
politic si cel juridic. Pentru prima data Consiliul
de Securitate a facut uz de aceasta recomandare in
afacerea Corfu, cand prin Rezolutia nr. 22 din 9
aprilie 1947"% a recomandat celor doua state
(Albania si Marea Britanie) sa ,,supuna imediat
acest diferend Curtii Internationale de Justiie in
conformitate cu dispozitiile Statutului Curtii”.
Desi Albania a acceptat plenar recomandarea
Consiliului de Securitate, totusi art.36 din Carta
ONU nu instituie un caz nou de jurisdictie
obligatorie si doctrina unanim a acceptat acest
punct de vedere’®. Aceasta explicd reticenta
Consiliului de Securitate de a recomanda calea
jurisdictionald partilor in diferend, deoarece
trebuie sa se asigure ca destinatarii ei sunt dispusi
sa recunoasca competenta Curtii: o recomandare
fara reactic va afecta iIn mod incontestabil
credibilitatea Consiliului.

Aceste rationamente ne conduc la reflectii
asupra rolului pe care il joaca jurisdictiile
internationale la mentinerea pacii si securitatii
internationale. Potrivit pozitiei exprimate de
oficialii  ONU™ anume prin  examinarea
diferendelor pe calea jurisdictionald cu emiterea
unor decizii obligatorii pentru parti, C1J isi poate
aduce contributia la mentinerea pacii si securitafii
internationale, iar o mai mare incredere in Curte ar
constitui o contributie important la activitatea de
peacemaking a ONU.

Doctrina este mai reticentd 1in pozitii
promitatoare. Dupd cum remarcd Shinkaretkaya
G., in misiunea de mentinere a pacii si securitafii
internationale asteptarile prea mari de la
jurisdictiile internationale sunt o exagerare a

1 Art. 36 din Carta ONU precitatd.

12 Rezolutia Consiliului de Securitate al ONU nr. 22 din 9
aprilie 1947. [On-line]:
http://mww.un.org/french/documents/view_doc.asp?symbol
=S/RES/22(1947)&L ang=E &style=B. (Vizitat la:
01.05.2012).

3 Cot J.-P. etal. Op.cit., p. 1105.

Y Aurescu B. Sistemul jurisdictiilor internationale.
Bucuresti: All Beck, 2005, p. 12.
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constd in asigurarea domniei dreptului. Potrivit
aceluiasi doctrinar, primatul dreptului in relatiile
internationale constd in stabilirea unei ordine
unice de drept in lume, care ar oferi fiecarui stat
suveran libertatea de actiune in limitele normelor
si principiilor unanim acceptate: jurisdictiile
internationale trebuie sa contribuie la stabilirea
unui climat de cooperare si bund vecinatate, in
timp ce ele insele pot activa cel mai efectiv doar in
cadrul unui astfel de climat™®,

In pofida scepticismului doctrinar, totusi CIJ a
solutionat o serie de diferende amenintatoare la
pacea si securitatea internationale. Curios este
faptul ca in exercitarea rolului de contribuire la
mentinere a pacii, CIJ emite hotdrari pe fond,
hotarari cu privire la masurile asiguratorii, dar si
avize consultative, care exced contenciosul
jurisdictional.

Pand in prezent Curtea Internationala de
Justitie a fost sesizatd cu 17 cauze de implicare
si/sau utilizare a fortei in relatii bilaterale sau
internationale, dintre care 10 cauze au fost inifiate
de Serbia si Muntenegru (lugoslavia la acea data)
contra statelor aliate, membre ale NATO,
acuzandu-le de bombardarea teritoriului sau.
Serbia a depus cererea introductiva contra SUA si
inca 9 state (Franta, Spania, Italia, Marea Britanie,
Olanda, Germania, Canada, Belgia, Portugalia) la
29 aprilie 1999. La aceiasi datd, reclamantul a
solicitat aplicarea masurilor conservatorii, rugand
Curtea de a ordona SUA de a inceta imediat
recurgerea la utilizarea fortei si abtinerea de la
orice act ce constituie recurgere sau amenintare cu
forta contra Republicii Federale Iugoslave. Prin
ordonanta din 2 iunie 199916, Curtea a refuzat
aplicarea acestor masuri, deoarece a indicat ca ea
in mod evident nu are competentd pentru a
examina cauza, desesizandu-se. Prin votul 12
contra 3 judecatori ClJ a ordonat radierea cauzei
de pe rolul sdu. Aceiasi ordonanta clona a fost
pronuntatd si in privinta Spaniei'’. Celelalte 8
cauze au fost radiate de pe rol prin hotarari clone

1 Iuakapenkas I'.I. MexayHapoanas cyneOHas

nporieaypa. Mocksa: Hayka, 1992, ¢. 64 - 68.

1® Cauza CIJ Legalitatea utilizarii fortei (Tugoslavia contra
SUA), ordonanta din 2 iunie 1999. [On-line]: http:/Aww.icj-
cij.org/docket/files/114/8035.pdf. (Vizitat la: 02.05.2012).

' Cauza CIJ Legalitatea utilizirii fortei (Serbia si
Muntenegru contra Spaniei), ordonanta din 2 iunie 1999.
[On-line]:  http://Aww.icj-cij.org/docket/files/112/7991.pdf.

din 15 decembrie 2004 asupra exceptiilor
preliminare, prin care CIJ a declarat ca nu este
competenta sa examineze cauza.

O altd cauza 1n care CIJ a fost solicitatd sa
trangeze conflictul armat dintre doud state a fost
speta Actiuni armate frontaliere §i transfrontaliere
(Nicaragua c. Honduras), diferendul carora se
referea la activitatile pe care bandele armate de pe
teritoriul Hondurasului le desfasurau la frontiera
cu Nicaragua si pe teritoriul nicaraguian. Prin
hotararea asupra competentei si admisibilitatii din
20 decembrie 1988Y°, Curtea a declarat in
unanimitate cd este competentd sid examineze
cauza si ca cererea reclamantului este admisibila.
Totusi cauza a fost radiatd de pe rolul Curtii prin
ordonanta din 27 mai 1992?° urmare a acordului
extrajudiciar  incheiat intre parti ,,vizadnd
favorizarea relatiilor lor de buna vecinatate” si a
renuntarii reclamantului la pretentiile sale.

Exemplele precitate intr-adevar nu combat
critica doctrinard care este convinsd ca
reglementarea diferendelor pe cale judiciard poate
fi mijloc de asigurare a pacii doar in doud conditii:
1) daca pericolul rezultd din diferendul propriu-
zis, dar nu din alte conflicte; 2) daca pacea inca nu
este afectatd, in special pana cand inca nu a fost
aplicata forta armata’".

Printre putinele cazuri in care CIJ totusi a
ordonat masuri conservatorii, menite sd asigure
inghetarea conflictului, a fost in speta
Experimentele nucleare (Australia c. Frantei).
Prin ordonanta din 22 iunie 1973% Curtea a
indicat Guvernului australian si celui francez sa
evite orice act care ar risca sd agraveze sau sd

8 Spre exemplu Cauza CIJ Legalitatea utilizirii fortei
(Serbia si Muntenegru contra Germaniei), hotararea asupra
exceptiilor preliminare din 15 decembrie 2004. [On-line]:
http:/Aww.icj-cij.org/docket/files/108/8481.pdf. (Vizitat la:
02.05.2012).

19 Cauza CIJ Actiuni armate frontaliere si transfrontaliere
(Nicaragua contra Honduras), hotararea asupra competentei
si admisibilitatii din 20 decembrie 1988. [On-line]:
http:/Aww.icj-cij.org/docket/files/74/6590.pdf. (Vizitat la:
02.05.2012).

% Cauza CIJ Actiuni armate frontaliere si transfrontaliere
(Nicaragua contra Honduras), ordonanta din 27 mai 1992.
[On-line]:  http://ww.icj-cij.org/docket/files/74/6588.pdf.
(Vizitat la: 02.05.2012).

! [ Iurkapenxas I'.I. Op.cit., p. 67.

22 Cauza CIJ Experimentele nucleare (Australia contra
Frantei), ordonanta din 22 iunie 1973. [On-line]:
http:/Aww.icj-cij.org/docket/files/58/6048.pdf. (Vizitat la:

(Vizitat la: 02.05.2012).
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extinda diferendul sau sd aduca atingere dreptului
altei parti sa obtina executarea oricarei hotarari pe
care Curtea ar putea-o pronunta in cauzi. in mod
particular CIJ a ordonat Frantei sa se abtina de a
proceda la experimente nucleare de naturd sa
provoace depuneri radioactive pe teritoriul
australian.

Prevenirea si
internationale.

Este recunoscut rolul marcant pe care l-au jucat
in dreptul international penal Tribunalele Militare
de la Niiremberg si Tokyo, care, pe de o parte,
prin hotdrarile lor au contribuit decisiv la
conturarea unor importante institutii  ale
raspunderii internationale penale a persoanelor in
calitate de agenti ai statului, absorbite ulterior de
dreptul international pozitiv, iar, pe de alta parte,
au demonstrat necesitatea pregnanta a unei
jurisdictii  internationale penale permanente.
Anume actele lor au constituit solutia perfecta
pentru pedepsirea criminalilor indiferent de
cetatenia acestora si locul comiterii crimei cu
caracter international, solutie care a pus bazele
instituirii unui sistem institutionalizat de prevenire
si reprimare a celor mai grave crime internationale
— crimele de razboi. Totusi, aceste tribunale
internationale ad-hoc, create in vederea pedepsirii
criminalilor internationali, posedd mai intdi de
toate caracterul punitiv si apoi cel preventiv al
raspunderii internationale penale. Constituite aiCi
si acum, in dependentd de situatiile grave care
amenintd pacea §i securitatea internationale
petrecute in diferite tari sau chiar parti ale lumii si
nu pentru a judeca pe orice criminal ce comite
crime internationale. Solufia a fost dictatd de
necesitatea instituirii jurisdictiei internationale
penale permanente, care ar avea acel caracter
extranational si ateritorial. Aceasta institutie este o
“piedicd” in savarsirea de infractiuni, deoarece
posibilitatea eschivarii de la raspundere penala
este diminuata la minim.

Sentintele Curtii Internationale Penale, ca
instantd permanenta specializatd de jurisdictie
complementara jurisdictillor nationale, sunt
concepute sa joace un rol distinct in prevenirea si
reprimarea  celor mai grave infractiuni
internationale (crime internationale). Acest fapt isi
gaseste fundamentare in actul sau de constituire,
Statutul de la Roma in Preambul specificand ca
indivizii (inclusiv copiii si femeile) au avut de
suferit in urma atrocitatilor inimaginabile din sec.

reprimarea infractiunilor

XX care au adus atingere pacii, securitdtii si
bunastarii intregii omeniri; pedepsirea autorilor
crimelor contribuind la prevenirea acestor acte;
fiecdrui stat revenindu-i obligatia sa exercite
jurisdictia penald proprie asupra tuturor
persoanelor responsabile de comiterea crimelor
internationale.

Statutul de la Roma prezinta o lista exhaustiva
de acte culpabile de o gravitate sporitd care
constituie crime internationale si sunt pasibile de
pedeapsd in conformitate cu actul respectiv,
precum: genocidul, crime impotriva umanitaii,
crime de rizboi, agresiunea®.

De exemplu, primul act de jurisdictie al CIP,
adoptat la 14 martie 2012 in speta Procurorul c.
Thomas Lubanga Dyilo®, vizeaza tragerea la
raspundere penala a liderului grupului de
rebeliune  Uniunea Patriofilor Congolezi din
Republica Democrata Congo pentru actiunile
intreprinse in perioada septembrie 2002 — august
2003 in timpul conflictului armat din regiunea
Ituri intre diversele (cel putin trei) grupdri etnice.
Sentinta CIP priveste o singura crima
internationald, de care a fost invinuit i gasit
vinovat inculpatul, ficand parte din categoria
crimelor de razboi — recrutarea sau inrolarea
copiilor sub varsta de 15 ani in fortele sau
grupdrile armate sau utilizarea acestora la
participarea activa in ostilitati®.

Curtea de multiple ori a indicat expres in
sentintd (paragraf 896 spre exemplu) cd a
examinat actiunile inculpatului doar in latura
recrutdrii sau 1inroldrii copiilor sub 15 ani,
nepronuntandu-se asupra altor infractiuni precum
tortura sau violul si sclavia sexuald, chiar daca
subiectii au pretins a fi victime in acest sens i
materialul  probatoriu  existent ~ fundamenta
pretinsele 1incdlcdri, deoarece procurorul nu a
inclus in invinuire aceste capete de acuzare.
Curtea 1n lumina art. 74 al Statutului fiind in
imposibilitate de a se pronunta asupra faptelor si
circumstantelor care nu figureazd in Invinuirile
prezentate de biroul procurorului.

2 Art. 5 din Statutul Curtii Internationale Penale din 17
iulie 1998. [On-line]: http://mww.icc-
cpi.int/Menus/ICC/Legal+Texts+and+Tools/Official+Journa
I/Rome+Statute.htm. (Vizitat la: 05.05.2012).

?4 Situatia in Republica Democrati Congo in cauza CIP
Procurorul c¢. Thomas Lubanga Dyilo, hotirarea din 14
martie 2012. [On-line]: http:/Avww.icc-
cpi.int/iccdocs/doc/doc1379838.pdf. (Vizitat la: 30.03.2012).

% Art. 8 al. 2 lit. €) p. vii din Statutul CIP precitat.
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In aceastd opticd, prima crimi internationala,
asupra careila CIP a adoptat sentinfa (de
condamnare) este recrutarea sau inrolarea copiilor
sub varsta de 15 ani in fortele sau gruparile armate
sau utilizarea acestora la participarea activa in
ostilitati.

Curtea a subliniat in repetate randuri ca copii
fac parte din categoria sociald cea mai vulnerabila
care are de suferit de pe urma conflictelor armate
(paragraf 605 spre exemplu), recrutarea sau
inrolarea acestora sub varsta minima de 15 ani in
fortele si/sau gruparile armate avand repercusiuni
absolut negative de duratd si nepronosticabile
pentru viitor vizavi de starea psiho-emotionala a
indivizilor adulti.

Pedepsirea conforma corelativa a infractiunilor
internationale ale caror victime sunt copii
incadrandu-se pe deplin in ansamblul inaltelor
scopuri majore si standardelor clare ale asigurarii
sl promovarii pacii §i securitatii Intregii omeniri.
Scopuri si standarde declarate a fi sustinute de
statele lumii la cea mai larga scara.

In lumina sentintei pronuntate, CIP a delimitat
tipurile de conduita care constituie latura obiectiva
a crimei internationale analizate. Astfel, recrutarea
in fortele sau grupdrile armate ale copiilor sub 15
ani constituie includerea forfata a subiectilor in
gruparile armate; Inrolarea presupune includerea
in grupdrile armate care benevol intentioneazad sa
faca parte din forte armate. Recrutarii fiindu-i
specific caracterul coercitiv si inrolarii — propriu
caracterul voluntar (paragrafe 607, 608 din
Sentintd).

Curtea a stabilit ca in lumina infractiunii
analizate, nu existd diferentd intre notiunile de
recrutare si inrolare (paragraf 618), copiii fiind
subiecti vulnerabili si usor influentabili, astfel
caracterul benevol fiind absolut aparent si adultii
sunt responsabili de trecerea cu buna-stiinta pe
listele personalului armat a copiilor sub varsta de
15 ani. Adica consimtamantul copiilor de a fi
inrolati in randurile fortelor sau grupdrilor armate
nu prezintd un consimtdmant legal in lumina
principiilor i normelor recunoscute ale dreptului
international in general, precum si a dreptului
international umanitar si dreptului international al
drepturilor omului in special. Utilizarea copiilor la
participarea activda in  ostilitdfi presupune
incadrarea acestora la participare directa in lupta,
precum si la participare activd in activitdti
adiacente luptelor, precum investigarea, spionajul,
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diversiunile, utilizarea copiilor in calitate de
atractii militare, curieri, agenti ai punctelor de
control (paragraf 622 din Sentinta).

Astfel, copii mai mici de 18 ani (de cele mai
dese ori in varsta de 12 ani, dar au fost descoperite
cazuri de participare a copiilor de 8 — 11 ani) au
fost antrenati in unitdti militare specializate de
talie mica (aproximativ 45 de membri) insarcinati
cu asigurarea  securitdtii  subiectilor  din
comandamentul militar suprem (paragrafe 870 —
872 din Sentintd). Copiii din unitatile Kadogo
exercitau functiile de gardieni personali ai
generalilor militari, fiind Tnsarcinati sa insoteasca
membrii comandamentului la toate evenimentele,
precum si sa supravegheze securitatea acestora in
cadrul exercitarii atributiilor oficiale si in afara
exercitarii. Remarcam situatiile ca unitatile
militare includeau de asemenea adolescente de 13
si 14 ani, care in afara ,obligatiilor militare de
serviciu” erau impuse sa intreina relatii sexuale
cu membrii comandamentului (paragraf 874).

Desi sentinta CIP (in cele 624 de pagini ale
sale) nu statueaza expres si clar asupra prevenirii
si reprimarii crimelor internationale in totalitatea
acestora, precum si cu referire la unele crime
distincte, de o maniera naturald functia de
prevenire i reprimare a infractiunilor
internationale isi géseste reflectie in abordarea

subiectului crimei si conduitei pasibile de
pedeapsa din partea instantei internationale
penale.

Insesi existenta si activitatea CIP demonstreaza
faptul ca prevenirea si reprimarea crimelor
internationale, indeosebi de o gravitate sporitd
precum crimele de razboi, victima carora este un
subiect special — copilul, prezinta una din functiile
fundamentale ale jurisdictiei internationale penale.

Functia de prevenire §i reprimare a crimelor
internationale capatd o semnificatie distinctd
privind CIP, dat fiind faptul ca Curtea este unica
instantd de jurisdictie penald permanenta in lume
la momentul actual. Tribunalele si curtile
internationale penale ad-hoc incontestabil au
contribuit de o nmaniera substantiala la
promovarea si realizarea functiei de reprimare si
preventie a infractionalitatii celei mai grave la
scard mondiala, insd in mod sigur anume CIP ii
revine rolul protagonist 1n edificarea fapticd a unei
societati internationale constiente de consecintele
ireversibile ale savarsirii crimelor internationale.
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Sentinta CIP, prin pronuntarea si realizarea
ulterioara a prevederilor de condamnare
(nestabilite cu exactitate la moment), in mod sigur
fundamenteaza juridic si praxiologic functia
reprimdrii §i prevenirii crimelor internationale,
demonstrand un rol activ al CIP de arbitru
international, si nu unul latent, precum unii
doctrinari §i juristi de cariera i-au atribuit pana
recent acestei instante jurisdictionale data fiind
inexistenta unei jurisprudente degajate.

Un rol particular de prevenire §i reprimare a
crimelor internationale este atribuit actelor
jurisdictionale pronuntate de instante
jurisdictionale internationale penale ad-hoc.

Astfel, Rezolutia 827 (1993) a Consiliului de
Securitate al ONU din 25 mai 1993% (unul din
actele de constituire a TIPIu) stipuleazd in mod
expres ca instituirea unui tribunal international ad-
hoc pentru judecarea infractiunilor savarsite pe
teritoriul fostei lugoslavii urmareste scopul de
stopare a comiterii de asemenea infractiuni si
judecarea persoanelor vinovate de comiterea lor.

Statutul TIPIu in art. 1 prevede ca Tribunalul
are competenta sa judece persoanele responsabile
pentru incilcarile grave ale dreptului international
umanitar savarsite pe teritoriul fostei Iugoslavii
din anul 1991.7

In aceastd optici, actele care urmeazi a fi
pronuntate de tribunalul international in
indeplinirea inaltelor sale atributii magistrale
conferite, in prim plan scot in eviden{d reprimarea
atrocitatilor comise de persoane culpabile, de o
maniera secundard vizdnd preventia generald
(adresata unui subiect abstract nedeterminabil) si

preventia speciala (adresatd unui  subiect
determinabil din zona de conflict in fostele state
iugoslave).

Spre exemplu, in ultima hotarare din 6
septembrie  2011%® pronuntati de TIPlu pe

% Rezolutia Consiliului de Securitate al ONU nr. 827 din
25 mai 1993. [On-line]: http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N93/306/28/IMG/N9330628.p
df?OpenElement. (Vizitat la: 09.05.2012).

2" Statutul Tribunalului International Penal pentru fosta
lugoslavie, ultimele amendamente din septembrie 2009. [On-
line]:
http://mww.icty.org/x/file/L egal%20L ibrary/Statute/statute s
ept09_fr.pdf. (Vizitat la: 05.05.2012).

%8 Cauza TIPIu Procurorul ¢. Mom¢ilo Perisic, hotirare
din 6 septembrie 2011 [On-line]:
http:/Avww.icty.org/x/cases/perisic/tjug/en/110906 _judgeme
nt.pdf. (Vizitat la: 09.09.2012).
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marginea capetelor de acuzare TInaintate lui
Momcilo PeriSi¢ (general sarb, Sef al Statului
Major al Armatei iugoslave), s-a constat vinovatia
acestuia de comiterea infractiunilor in timpul
asediului Sarajevo, de favorizare a crimelor in
Zagreb, de instigare si asistare la crimele grave
comise in Srebrenica (cu exceptia crimei de
exterminare 1n masd a populagiei bosniace
musulmane). Momcilo Perisi¢ a fost gasit vinovat
de Inaltul tribunal de comiterea crimelor
impotriva umanitatii (omor; tratament inuman;
persecutarea pe motive politice, rasiale sau
religioase) si crimelor de incélcare a regulilor si
practicilor de purtare a razboiului (omor; atacuri
ale populatiei civile) si sanctionat cu 27 ani de
inchisoare.

Astfel, iIn mod incontestabil, sentinta respectiva
contribuie la prevenirea si reprimarea crimelor
internationale, indeosebi celor de o gravitate
sporitd, precum crimele Tmpotriva umanitatii,
racordate la atrocitdtile inimaginabile comise in
plin san european in cel din urma deceniu al sec.
XX. Or, sentinfele emise de instantele
internationale de jurisdictie specializatd penald
capatd o semnificatie absolut speciala, dat fiind
climatul international contemporan, in special
privind incalcarile actuale masive ale drepturilor si
libertatilor fundamentale ale omului in statele
Orientului Apropiat si Mijlociu.

Protectia  drepturilor
fundamentale ale omului.

Desi nu foarte raspandite in contenciosul
interstatal, actele jurisdictionale ofera o protectie
efectivd drepturilor omului §i dau sens deplin
dreptului la actiune individuald care st la baza
dreptului international al drepturilor omului.
Protectia  jurisdictionala  internationala  a
drepturilor omului implica posibilitatea unui
organ jurisdictional international de a statua
asupra unei spete (referitoare la o incalcare a
drepturilor omului) printr-o  hotarare care
beneficiaza de autoritatea lucrului judecat.

Deosebit de importante, diverse si eficiente
pentru protectia efectivd a drepturilor omului,
aceste acte contribuie in mod determinant la
definirea §i interpretarea paletei de drepturi si
libertati consacrate in izvoarele juridice. Evident o
hotdrare a unei jurisdictii internationale nu are

si  libertatilor


http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N93/306/28/IMG/N9330628.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N93/306/28/IMG/N9330628.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N93/306/28/IMG/N9330628.pdf?OpenElement
http://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_fr.pdf
http://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_fr.pdf
http://www.icty.org/x/cases/perisic/tjug/en/110906_judgement.pdf
http://www.icty.org/x/cases/perisic/tjug/en/110906_judgement.pdf
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fortd obligatorie?® decat pentru partile in cauza si
numai pentru cauza pe care o solutioneaza™.
Reiesind  din  diversitatea  jurisdictiilor
internationale distingem doud categorii de acte
jurisdictionale pertinente protectiei drepturilor si
libertatilor fundamentale ale omului: prima
reprezentatd de practica judiciard a jurisdictiilor
specializate, precum este Curtea Europeand a
Drepturilor Omului de la Strasbourg, Curtea
Internationalda Penald de la Haga; a doua —
reprezentatd de practica judiciard a jurisdictiilor
internationale de o competenta generala — Curtea
Internationala de Justitie de la Haga.

In esentd, hotirarile instantelor internationale
sunt acte jurisdictionale obligatorii prin care
instantele se pronunta asupra incalcarilor
drepturilor si libertatilor fundamentale ale omului,
formuland standarde clare si de cele mai dese ori
precise privind limitele exercitarii unui sau alt
drept consacrat conventional, astfel aplicand si
interpretand textul conventional.

Jurisprudenta degajata de curtile internationale,
desi neuniformd ca concept si continut, reflecta
nivelul respectarii efective a drepturilor si
libertatilor fundamentale ale omului, oferind o
imagine complexa In afara oricaror frontiere.

Daca ne referim la specificul practicii judiciare
degajate de curtile mentionate In materia dreptului
international al drepturilor omului, atunci cea mai
bogata si voluminoasa jurisprudentd este proprie
instantei de la Strasbourg. Mai bine de saizeci de
ani Inaltii magistrati ale Curtii Europene a
Drepturilor Omului creeaza repere fundamentale
de respectare a drepturilor omului in spatiul pan-
european, statuand asupra cererilor individuale si
interstatale, formuldnd reguli autonome de
interpretare a notiunilor conventionale.

Hotarérile Inaltei Curti Europene, suplimentar
rolului de baza de asigurare a garantarii
drepturilor si libertatilor consacrate conventional
cu privire la indivizi concrefi, exercita rolul de
interpretare si detaliere a notiunilor fundamentale
ca limite si concepte. In plus, cadrul
jurisprudential formeaza un sistem de drept
institutional particular, care genereaza scheme
unice de asigurare a respectarii drepturilor omului
in spatiul Europei, obligatorii pentru toate statele-

%9 Pettiti L.E., Decaux E., Imbert P.H. La Convention
Européenne des Droits de I’Homme. Commentaire article
par article, Paris: Economica, 1999, p.52-53.

%0 A se vedea art. 59 din Carta ONU precitatd.
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parti la Conventia EDO. Astfel asigurand o
uniformizare a sistemelor nationale de drept cel
putin in optica garantarii drepturilor omului si a
libertatilor fundamentale.

Spre exemplu, in speta Guja c. Moldovei **, de
referintd pentru jurisprudenta Curtii pe marginea
libertatii de exprimare (consacrate de art. 10 al
Conventiei EDO), instanta internationala a statutat
asupra termenului de whistle — blowing
(dezvaluire de informatii) si categoriilor de
informatii care sunt acoperite de dezvaluire

protejata (secrete, confidentiale, de
serviciv/interne),  astfel exercitind  functia

interpretativa a notiunii de drept la libertatea de
exprimare garantat in sens conventional.

Daca e sa ne referim la jurisprudenta CIP dupa
cum am mentionat, actualmente ii este proprie o
sentinta unica din 14 martie 2012, care statueaza
asupra incalcarii  drepturilor copiilor prin
recrutarea si inrolarea acestora in forte si grupari
armate (categoria crimelor de razboi), calificand-0
drept crima internationala.

In raport cu jurisdictiile specializate in materia
drepturilor omului, competenta Curtii
Internationale de Justifie este una generala.
Ratione materiae, Curtea este competentd sa
examineze toate diferendele de ordin juridic care
au ca obiect interpretarea unui tratat sau orice
problemd de drept international®. Prin urmare,
orice chestiune legatd de protectia internationala a
drepturilor omului este o chestiune de drept
international si, In consecinta, intrd in sfera de
competentd a Curtii. In plus, o serie de conventii
internationale referitoare la drepturile omului
contin dispozitii potrivit cdrora orice diferend intre
partile contractante cu privire la interpretarea
textului conventional poate fi supus spre
solutionare Curtii Internationale de Justitie. Citam
in acest sens Conventia pentru prevenirea si
reprimarea crimei de genocid din 9 decembrie
1948 (art. IX); Conventia referitoare la statutul
refugiatilor din 28 iulie 1951 (art. 38); Conventia
asupra reducerii cazurilor de apatridie din 30

31 Cauza CEDO Guja contra Moldovei, hotarire din 12
februarie 2008. [On-line]:
http://cmiskp.echr.coe.int/tkp197/portal.asp?sessionld=7626
7052&skin=hudoc-fr&action=request. (Vizitat la:
30.03.2012).

% Situatia in Republica Democrati Congo in cauza CIP
Procurorul c. Thomas Lubanga Dyilo hotararea din 14 martie
2012, precitata.

%3 Art. 36 din Statutul CIJ precitat.
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august 1961 (art. 14); Conventia asupra
consimtamantului la casatorie, varsta minima
pentru casatorie si inregistrarea casatoriilor din 7
noiembrie 1962 (art.8); Conventia internationald
asupra eliminarii tuturor formelor de discriminare
rasiala din 21 decembrie 1965 (art. 22) etc.

In practica sa, Curtea a examinat totusi un
numar redus de cauze, ele referindu-se in special
la dreptul de azil (Cauza Dreptul de azil
(Columbia c. Peru), hotararea din 20 noiembrie
1950)**, la drepturile persoanelor care nu sunt
cetateni ai tarilor de resedintd (Cauza Ahmadou
Sadio Diallo), una din cele mai recente hotarari
fiind Avena si alfi cetateni mexicani din 31 martie
2004 in speta Mexic contra Statelor Unite ale
Americii®.

In cauza Ahmadou Sadio Diallo (Republica
Guinea c. Republica Democrata Congo),
hotardrea din 30 noiembrie 201036, ClJ a
examinat incalcarea drepturilor subiectului prin
arestarea, detinerea si expulzarea lui din teritoriul
congolez, el fiind asociatul a doud intreprinderi
din Congo, precum si gestionar al acestora.

CIJ a decis ca in virtutea circumstantelor de
retinere i expulzare, subiectului i-au fost incélcate
drepturile garantate de art. 9 (dreptul la libertate si
securitate) si 13 (interdictia expulzarii arbitrare)
ale Pactului international cu privire la drepturile
civile si politice, precum si cele garantate de art. 6
(dreptul la libertate si sigurantd, interdictia
arestarii arbitrare) si 12 ale Cartei Africane a
Drepturilor Omului (interdictia expulzarii decat in
baza unei decizii legitime). De asemenea, Curtea a
statuat asupra Incalcarii din partea Congo a art. 36
(al. 1 b.) din Conventia de la Viena cu privire la
relatiile consulare din 1963 (comunicarea
neintarziata autoritatilor consulare despre refinerea
sau arestarea cetateanului statului de origine).

Merita atentie faptul, cd pe marginea spetei
respective CIJ ulterior a adoptat o hotarare de

% Cauza CIJ Dreptul de azil (Columbia contra Peru),
hotérarea din 20 noiembrie 1950. [On-line]: http://mww.icj-
cij.org/docket/files/7/1848.pdf. (Vizitat la: 31.03.2012).

% Cauza CIJ Avena si alti cetiteni mexicani (Mexic
contra SUA), hotdrdrea din 31 martie 2004. [On-line]:
http://mww.icj-cij.org/docket/files/128/8187 .pdf. (Vizitat la:
13.04.2012).

% Cauza ClJ Ahmadou Sadio Diallo (Guineea contra
Congo), hotirarea din 30 noiembrie 2010. [On-line]:
http:/Avww.icj-cij.org/docket/files/103/16245.pdf. (Vizitat la:
03.02.2012).
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prestatie din 19 unie 2012%, prin care a stabilit
cuantumul reparatiilor datorate de statul congolez
in favoarea Guineei, ca rezultat al cauzarii
prejudiciului  material si  moral  victimei
resortisantului  guinean, marimea prejudiciului
fiind estimatd per total la 95 mii dolari SUA.
Reiesind din considerentul cd hotararile de
prestatie sunt extrem de rare pentru jurisprudenta
Curtii onuziene si considerate de juristii
internationalisti pand recent a fi cazute 1in
desuetudine (doar doud hotarari la numar pentru
intreaga perioada de activitate a curtii, prima fiind
si hotdrarea inifialda pe marginea careia CIJ s-a
pronuntat), nu putem sa nu subliniem caracterul
absolut particular al jurisprudentei in materia
contenciosului interstatal general, modificarile in

dezvoltarea  careia  sunt alteori  absolut
inexpectante.

In aceastd optici, functia de protectie a
drepturilor si libertatilor fundamentale

recunoscute fiinfei umane cu privire la practica
CL 1si gaseste exteriorizare si prin intermediul
platii de satisfactii echitabile proportionale
prejudiciului suportat de persoana fizica.

In cauza recenti Aplicarea Conventiei
internationale asupra eliminarii oricarei forme de
discriminare  rasiala  (Georgia c. Rusiei),
hotdrarea din 1 aprilie 2011%, ClJ s-a pronuntat
asupra plangerii depuse de Georgia in baza art. 22
al Conventiei asupra eliminarii oricarei forme de
discriminare rasiald, care prevede ca ,,Orice
diferend intre doud sau mai multe state-parti
privind interpretarea sau aplicarea prezentei
Conventii, care nu a fi fost reglementat, pe cale de
negocieri sau cu ajutorul procedurilor prevazute in
mod expres, va fi adus, la cererea oricarei parti, in
diferend, in fata Curtii Internationale de Justifie
pentru a se pronunta asupra lui, dacd partile in
diferend nu au convenit asupra altui mod de
solutionare”.

%7 Cauza ClJ Ahmadou Sadio Diallo (Guineea contra
Congo), hotdrarea din 19 iunie 2012. [On-line]:
http://mww.icj-cij.org/docket/files/103/17045.pdf. (Vizitat la:
09.09.2012).

%8 Cauza CIJ Aplicarea Conventiei internationale asupra
elimindrii oricarei forme de discriminare rasiala (Georgia
contra Rusiei), hotdrdrea din 1 aprilie 2011. [On-line]:
http:/Aww.icj-cij.org/docket/files/140/16399.pdf. (Vizitat la:
13.04.2012).

% Conventia internationald asupra elimindrii oricarei
forme de discriminare rasiald din 21 decembrie 1965. [On-
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In fapt, Georgia a pretins incilcarea
prevederilor conventionale de catre Federatia
Rusa prin actiunile acesteia indreptate impotriva
populatiei georgiene in Abkhazia si Osetia de Sud
in august 2008 (,,purificari etnice”).

ClJ a statuat ca nu are competenta
jurisdictionald sa solutioneze diferendul conferit
(acceptand a doua obiectie preliminara ridicata de
Rusia), datd fiind inexistenta negocierilor
prealabile de solutionare a diferendului in
conformitate cu procedurile expres stabilite
conventional. Astfel, Georgia a sesizat ClJ cu o
cerere 1nainte de declansarea negocierilor
interstatale preliminare expres reglementate de
Conventie.

In speta Avena si alfi cetdteni mexicani (Mexic
contra SUA), hotararea din 31 martie 2004*, CIJ
s-a pronuntat asupra legalitatii arestarii, detinerii,
judecarii si condamnarii la moarte a 52 de cetateni
mexicani de catre autoritatile de resort americane
fara notificarea fara intarziere a oficiului consular
mexican si fara a aduce la cunostinta subiectilor
dreptului acestora la libertatea de comunicare si
intrunire cu functionarii consulari. Cadrul legal a
constituit Conventia de la Viena cu privire la
relatiile consulare din 24 aprilie 1963, art. 36 al. 1
lit. a, b, c sial. 2.

ClJ a statuat asupra Iincalcarii drepturilor
garantate de art. 36 al Conventiei, stabilind
responsabilitatea SUA pentru incélcarile comise si
instituind inter alia obligatiunea statului parat de
revizuire a condamnarilor pronunfate pentru a
contrabalansa incalcdrile drepturilor omului
(drepturi garantate conventional subiectilor) in
ordinea satisfacerii exigentelor si standardelor
internationale Tn materie.

CIJ si-a recunoscut competenta in cauza
LaGrand*', in care un cetifean german urma si
fie executat in SUA, dupa ce fusese condamnat la
pedeapsa cu moartea, fara a fi informat cu privire
la drepturile sale potrivit articolul 36 al. 1 din
Conventia de la Viena privind relatiile consulare.
In spetd, Curtea onuziana prin ordonanta a indicat
reclamatului luarea unor masuri conservatorii i a

line]: http://www.unhcr.org/refworld/docid/3ae6b3940.html.
(Vizitat la: 09.09.2012).

% Cauza CIJ Avena si alti cetifeni mexicani (Mexic
contra SUA), hotararea din 31 martie 2004, precitatd.

“! Cauza ClJ LaGrand (Germania contra SUA), hotirarea
din 27 iunie 2001. [On-line]:  http://mwww.icj-
cij.org/docket/files/104/7735.pdf. (Vizitat la: 10.04.2012).

somat SUA sa nu execute persoana in cauza atat
timp cat nu va fi pronuntata o hotarare definitiva
asupra fondului, considerand cd o asemenea
executare ar aduce un prejudiciu ireparabil
drepturilor Germaniei*?.

Este de mentionat ca jurisprudenta in materia
drepturilor si libertdtilor omului, formeaza un
acquis important, care ofera o interpretare juridica
calificatd a drepturilor si libertatilor inscrise in
izvoarele conventionale i care in mare masura
contribuie la uniformizarea diverselor notiuni
definite de sistemele juridice nationale.

Aceasta internationalizare a definitiilor va avea
efecte majore asupra dezvoltarii dreptului
international al drepturilor omului, deoarece
fiecare va integra dreptul intern al statelor,
busculand astfel barierele traditionale dintre
dreptul international si  dreptul intern®,
Uniformizarea si internationalizarea drepturilor si
libertatilor fundamentale va da nastere unei
veritabile ,,ordini publice internationale” in care
statele ar deveni debitori fata de creditori, care In
acelasi timp sunt alte state si indivizi in cadrul
unei societdti internationale conjugate™.

Este cert faptul ca diversele functii ale actului
jurisdictional nu se configureaza ca concepte de
sine statatoare si absolut separate in cadrul
realitdtii juridice internationale; functiile actului
sunt interdependente, reciproc influentabile si, de
principiu, inseparabile, avand scopuri si obiective
comune. Astfel, functiile actului international nu
sunt susceptibile unei clasificari tipologice, fiind
exercitate de jurisdictia internationald n procesul
examindrii unui contencios concret, fie in
ansamblu fie separat, contribuind in esentd la
realizarea obiectivelor majore ale dreptului
international public: mentinerea pacii §i securitaii
internationale, ~ prevenirea  §i  reprimarea
infractiunilor internationale si protectia drepturilor
si libertatilor fundamentale ale omului.

2 Cauza CN LaGrand (Germania contra SUA),
ordonanta din 3 martie 1999. [On-line]: http://www.icj-
cij.org/docket/files/104/7725.pdf. (Vizitat la: 10.04.2012).

8 Mertens P. Origine et fondement du droit de recours
interne en cas de violation d’une norme de droit
international. In: Les recours des individus devant les
instances internationales en cas de violation du droit
europeen. Bruxelles: Lancier, 1978, p. 43.

* Soyer J-C., de Salvia M. Le recours individuel
supranational, mode d’emploi. Paris: L.G.D.J., 1992, p. 17.
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ASPECTE PRIVIND LIMITAREA DREPTULUI DE
PROPRIETATE PRIVATA PRIN INTERMEDIUL
INSTITUTIEI EXPROPRIERII

Leonid CHIRTOACA®
ABSTRACT:
SOME ASPECTS ABOUT RESTRICTION OF PRIVATE OWNERSHIP THROUGH THE
INSTITUTION OF EXPROPRIATION

In a democratic society based on the supremacy of law the restriction of rights of the person must be
imposed only by general interests of society.

The idea of preference of the public interest for individuals’ interests lies in the base of the institute of
expropriation. Meanwhile, the concept of ,, public interest” is highly contradictory in nature and therefore can be
interpreted in very different ways. It should be recognized that the idea of the public interest lies in the basis of
any rule of law, both public and private. But at the same time, the idea of the public interest may, both to be
opposed to the idea of private interest, and to be coincided with the last.

Restriction or deprivation of property by expropriation, in fact, leads to the forfeiture of the attributes of
ownership, on the basis of governmental act. An act of expropriation for public benefit includes the following
legal consequences: 1) it transfers ownership of the expropriated property in public ownership 2) natural
subrogation under the guise of private 3) it suspends the separation of the right of private property 4) it
terminates the validity of personal rights 5) it puts an expropriator into possession.

The procedure for the expropriation of public benefit in our legislation is based on the law on
expropriation for public benefit nr. 488-XIV of 08.07.1999. In our opinion it is disproportionately favorable to
stakeholders who participate in the activities of the expropriation.

We believe that in order to improve that law it is essential to take into account that the deprivation of
property by expropriation for public benefit purposes is permitted only on the base of three conditions: the
legality of the taken measures, the rationale for action to public benefit and proportionality of the measures with
the goal pursued. Let's notice that the given law only superficially considers aspects which we have stipulated
above or in general makes them invisible. We believe that the legislative body should review the law and bring it
into line with the needs of the time and the existing case law. So it undercuts the premise of serious violations of
the right of private property, which may lead to the imposition of the Council of Europe in Strasbourg verdict to
the Republic of Moldova.

Key words: expropriation, private ownership, governmental act, expropriation of public benefit,
deprivation of property.

PE3IOME:
O HEKOTOPBIX ACIIEKTAX O PAHUYEHMSI ITIPABA YACTHOM
COBCTBEHHOCTHU ITOCPEACTBOM MHCTUTYTA 3KCITPOITPUALTNHN

B oemoxpamuueckom obwiecmse, 0CHOBAHHOM HA 6EPXOBEHCMEE NPABA, 0ZPAHUYEHUE NPAB HeN0BeKa
O0ICHO NPeOCMABIsING CODOLL NPOYECC NPABGOMEPHOLO COKPAWEHUS, COOMBEMCMBYIOWe20 0buuM unmepeca
obwecmsa.

B ocnosanuu uncmumyma sxcnponpuayuu excum uoesk npeonoumeHus 00WecmeeHH020 UHmepeca
uHmepecam yacmuwix auy. Medxcoy mem nousmue «0OWECmEeHHbIL UHMeEPecy Kpaiiie Npomueopeduso no

* CHIRTOACA Leonid — Doctor in drept, conferentiar universitar, cercetdtor stiintific, Institut de Istorie, Stat si Drept al
Academiei de Stiinte a Moldovei (Chisindu, Republica Moldova); CHIRTOACA Leonid — Doctor of law, assistant professor,
scientific fellow, Institute of History, State and Law of the Academy of Sciences of Moldova (Kishinev, The Republic of
Moldova); KHPTOAKD Jleonuo — Kanaunat ropuaMyeckix HayK, Hay4dHbId COTPYIHHK, MTHCTHTYT HCTOPHH, FOCYIapcTBa
1 paBa, Axaiemus Hayk MosiioBs! (Kumuses, Pecriy6imika Mosniosa).
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ceoell npupooe U NOCeMy MONCEN MPAKMOBamvbcsi cosepuienno no-paswomy. Credyem npusHame, 4mo 6
OCHOBAHUU BCSIKOU HOPMbL NPABd, KAk NyOIUYHO20, MAK U YACMHO20 NpAsa, Jedcum uoes 0OWeCmeeHHO20
unmepeca. Ho 6 mo owce epemsi udes obujecmeeHHo20 UHmepeca Modcem, KaK NpOmueonondaeamvcs uoee
YACMHO20 UHmMeEpecd, MAK U COBNAOAMb C HEll.

Ozpanuuenue wiu JuMeHUe Yel08eKA COOCMBEHHOCIU NymeM IKCHPONpUayuu, Nno Cyuwecmsy,
npugooum K nomepe ampubymog CcOOCMEEHHOCMU, HA OCHO8e aKMa 20Cy0apCmeeHHou enacmu. Axkm
IKCnponpuayul Ost 0OUECMEEHHO-NONIE3HBIX Yelell NPedyCMampusaem ciedyrouue npasosvie nocieocmeust. 1)
nepegoo npasa COOCMBEHHOCMU HA OMYYHCOEHHOEe UMYWECm80 8 20CYOAPCMEEHHYI0 COOCMBEHHOCHb, 2)
npupooHas  cybpoeayuss nOO 6UOOM YAcmHOU 3) NpUOCMAaHasnueaem pazoeieHue npasa YacmHoll
cobcmeennocmu 4) npexpawiaem oelicmsue JTUMHbIX NPas 5) cmagum 60 81A0eHUe IKCHPORPUAmMopa.

Tlpoyedypa sxcnponpuayuu 01 0OWECMBEHHO-NONE3HbIX Yelell 8 HaueMm 3aKOHOOamenbcmee
OCyuecmenaemcst Ha OcHoge 3aKoHa ob dxcnponpuayuu s 0buecmeenno-noaesnvix yeneti Nr. 488-X1V om
08.07.1999, xomopwti, no Hawiemy MHEHUIO, 8 HeNnpPONOPYUOHANLHOU CMeENneHu Yuumvléaem uHmepecsl
VUACMHUKO8 MEPONPUAMULL NO IKCHPORPUAYUL.

s cosepuiencmeosaniss OAHHO20 3aKOHA CHUMAEM, HEOOXOOUMBIM YHeCb (DaKm moeo, Ymo JuuieHue
cobCmeeHHOCIU NymeM  IKCHpOnpuayuu 0. 0OWeCmEeHHO-NONE3HbIX Yelell PA3peuaemcsi moabko npu
COOMOOEHUU MPeEX YCL0UIL: 3aKOHHOCHb NPUHAMBIX Mep, 000CHOBAHUE MED Ot 0OUECMEEHHO-NONE3HbIX Yeel
U copazmepHocmv mep ¢ npeciedyemoli yevio. Ommemum, Ymo acnekmol, 02060pPeHHble 6blie OaHHbIM
3aKOHOM, JIUULL NOBEPXHOCTHO PACCMAMPUBAIOMCSL OAHHIM 3aKOHOM Wil 6000we omcymcemayiom. Cuumaenm,
YMo 07151 UCKOPEHEHUst NPEONOCHLIOK CEPbE3HO20 HAPYUIEHUS NPABA YACMHOU COOCMBEHHOCMU, KOMOPble MOZYM
nogieub 3a coboll GblHeCeHUue Co CMOpoHbl Egponeiicko2o cyoa no npasam 4enoeeKa npueosopos Npomus
Pecnybnuxu Mondosa, opeany 3akoH00amenbHOU 61ACMU Clledyem NePecMompemb 3aKOH U NPUBECmU €20 8

coomeemcmeue ¢ NOMpedHOCMAMU BPEMEHU U CYujecmeyiowell cy0eOHON NPAKMUKOLL.

Knroueevie cnosa: SKcnponpuayus, 4acmuas CO6CI’YI6€HHOCWZb, akm eocydapcmeennoﬁ enacmu,
IKcnponpuayus onst 06W€CM8€HHO-nOﬂ€3HbDC ueﬂeﬁ, JIuueHue cooOCmeenHoCH.

Cuvinte-cheie: expropriere, proprietatea privatd, act al puterii de stat, expropriere pentru cauza de

utilitate publica, privare de proprietate.

Importanta dreptului de proprietate pentru
individ si societate a determinat protectia acestuia
in reglementarile interne si internationale.
Declaratia Universala a Drepturilor Omului,
Conventia europeand pentru apdrarea drepturilor
omului si libertatilor fundamentale, Protocolul 1
aditional etc., Constitutia Republicii Moldova,
Codul civil, Legea cu privire la proprietate’ nr.
459-XIl din 22.01.91, sunt principalele acte
juridice care protejeazd acest drept absolut,
exclusiv si perpetuu. Intr-un stat democratic, cu o
economie de piatd functionald, unde drepturile si
libertatile fundamentale ale omului sunt 0
prioritate, proprietatea privatd trebuie sd reprezinte
forma dominanta a proprietatii.

Potrivit Constitutiei Republicii Moldova® si
actelor care reglementeaza acest drept rezultd
regula plenitudinii dreptului de proprietate privata,

! Legea Republicii Moldova cu privire la proprietate
nr459-XI1 din 22.01.91. In: Monitor nr. 3-4-5-6 din
30.06.1991.

2 Art. 9, 46, 127, 128 Constitutia Republicii Moldova. In:
Monitorul Oficial nr. 1 din 18.08.1994.
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exceptia fiind dreptul de proprietate publica.
Astfel, potrivit prevederilor  constitutionale
cetatenii sunt egali in fata legii si autoritdtilor
publice fard privilegii si fara nici un fel de
discrimindri iar dreptul la proprietate privata,
precum si creantele asupra statului sunt garantate3.
Nimeni nu poate fi expropriat decat pentru o
cauza de utilitate publicd, stabilita potrivit legii, cu
dreapt si prealabila despagubire®. Cu alte cuvinte,
statul Republica Moldova are obligatia de ocrotire
a proprietatii, indiferent de proprietarul ei, intrucat
ocrotirea proprietatii este una din valorile majore
ale statului de drept.

Reglementarile constitutionale in materia
dreptului de proprietate publicd si privatd au
condus la adoptarea Legii cu privire la
proprietatea publicd a unitatilor administrativ-

% Art. 9 alin. 1, Constitutia Republicii Moldova. In:
Monitorul Oficial nr. 1 din 18.08.1994.

* Art. 46, Constitutia Republicii Moldova. In: Monitorul
Oficial nr. 1 din 18.08.1994.
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teritoriale  nr.523-XIV  din  16.07.1999°, act
normativ prin care bunurile din patrimoniul
statului sau al unitatilor administrativ teritoriale se
impart Tn bunuri apartinand domeniului public sau
privat. De asemenea si regimul juridic al
proprietatii private a fost reglementat prin mai
multe acte normative ulterioare Constitutiei din
1994, unde s-au transpus  principiile
constitutionale ale ocrotirii proprietatii private.

Intr-o societate democraticd, bazati pe drept,
limitarea  drepturilor persoanei trebuie sa
reprezinte restrangeri normale, impuse doar de
interesele generale ale societatii.

Privitor la limitarea dreptului de proprietate,
este de mentionat cd Constitutia Republicii
Moldova si legislatia in vigoare prevad cateva
limitari ale acestuia, care pot fi grupate in doua
categorii: limitari in rem (referitoare la bunuri) si
limitari in personam (referitoare la persoane).

Dintre limitarile dreptului de proprietate in rem
putem mentiona: bunurile care constituie obiect
exclusiv al proprietatii publice, exproprierea,
nationalizarea, rechizitia, lucrarile de interes
general, averea dobanditda ilicit si supusd
confiscarii in conditiile legii, etc., iar printre
limitarile in personam se mentioneaza: impunerea
proprietarului privat a obligatiei de a respecta
normele prevazute de lege referitoare la protectia
mediului Inconjurdtor, asigurarea bunei vecinatai
si altele.

Evolutia si dezvoltarea conceptului de
expropriere in doctrina juridicd s-a ancorat in
dispozitiile legale care reglementeaza institutia
exproprierii precum i principiile protectiei
proprietatii.

In literatura de specialitate referitor la
exproprierea pentru cauza de utilitate publica nu
existd pareri unice. Astfel, potrivit unor autori
exproprierea este consideratd o limitare a
caracterului inviolabil al proprietdtii, o restrangere
legala a dreptului de proprietate precum si un mod
de dobandire a dreptului de proprietate publicé.6

> Legea Republicii Moldova cu privire la proprietatea
publica a unitatilor administrativ-teritoriale nr. 523-XIV din
16.07.99. in: Monitorul Oficial al Republicii Moldova nr.
124-125 din 11.11.1999.

® Liviu Pop. Exproprierea pentru cauza de utilitate
publica. In: revista Fiat Justitia. 1996, nr. 1, p. 52; Eugen
Chelaru. Circulatia juridica a terenurilor. Bucuresti: Editura
All Beck, 2000, p. 332 - 333; Constantin Hamangiu, lon
Rosetti-Balanescu, Alexandru Baicoianu. Tratat de drept

Intr-o altd opinie, exproprierea este considerati
distinctd de ingradirile dreptului de proprietate,
pentru ca duce, alaturi de confiscare, la incetarea
dreptului de proprietate’.

Pentru a defini exproprierea, vom apela la
cadrul normativ de reglementare. Importanta si
caracterul exceptional al institutiei exproprierii se
regaseste in reglementarile de principiu, cuprinse
in art.46 din Constitutia Republicii Moldova, care
dispune ca: ,, Nimeni nu poate fi expropriat decdt
pentru cauza de utilitate publica, stabilita potrivit
legii, cu dreapta si prealabila despagubire”.

Ideca ca exproprierea este o limitare a
dreptului de proprietate specifica raporturilor de
drept civil se regaseste si in alin. 2 art. 316 Cod
civil®, conform caruia Nimeni nu poate fi silit a
ceda proprietatea sa, afara numai pentru cauzd
de utilitate publica §i primind o dreapta si
prealabila  despagubire.  Exproprierea  se
efectueaza in conditiile legii.

In vederea punerii in aplicare a prevederilor
constituionale privitor la expropriere a fost
adoptatd Legea exproprierii pentru cauza de
utilitate publica nr.488 din 08.07.1999°. Aceastd
lege stabileste sfera bunurilor ce formeaza
obiectul exproprierii, precum si cadrul in care se
aplica aceasta procedura speciala, incepand de la
actul de declarare a utilititii publice si pand la
solutionarea cererii de catre instanta de judecata
competenta.

Potrivit legii, prin expropriere’® se intelege
transferul de bunuri si de drepturi patrimoniale din
proprietatea privatd in proprietate publica,
transferul catre stat sau catre o unitate
administrative-teritoriala a drepturilor
patrimoniale in scopul efectuarii de lucrari pentru
cauza de utilitate public de interes national sau de
interes local, n conditiile prevazute de lege, dupa
o dreapta si prealabild despagubire.

civil romén. Vol. II. Bucuresti: Editura Nationala S. Ciornei,
1929, p. 60.

" Ton P. Filipescu: Drept civil. Dreptul de proprietate si
alte drepturi reale. Bucuresti: Editura Actami, 1997, p. 184.

® Codul civil al Republicii Moldova Monitorul Oficial al
R.Moldova nr. 82-86 din 22.06.2002.

% Legea nr.488 din 08.07.1999, exproprierii pentru cauza
de utilitate publicd. In: Monitorul Oficial al Republicii
Moldova nr. 042 din 20.04.2000.

0 Art. 1 din Legea nr. 488 din 08.07.1999 exproprierii
pentru cauzi de utilitate publica. In: Monitorul Oficial nr.
042 din 20.04.2000.
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Astfel, putem defini exproprierea pentru cauza
de utilitate publica drept, masura legala de trecere
in  proprietatea  statului  sau  unitatilor
administrativ-teritoriale a unor bunuri, drepturi
patrimoniale si personale nepatrimoniale precum
si valori cultural-artistice detinute in proprietate
privata de persoane fizice sau juridice in schimbul
unei compensatii financiare sau de alta natura.

Exproprierea mai reprezintd un mod de
dobandire a proprietatii publice prevazut de lege,
totodata reprezintd si o exceptie de la caracterele
absolut si inviolabil al dreptului de proprietate
privata.

Dat fiind ca in procedura de expropriere sunt
implicate in mod preponderent autoritatile
administrative ale statului, la prima vedere confera
institutiei exproprierii natura juridica specifica
dreptului public, insa atata timp cat cei interesati
pot conveni asupra modalitatii de transmitere a
dreptului de proprietate precum si asupra
modalitatilor de despagubire, vom aprecia
exproprierea si ca o convenfie a partilor,
transferatd din domeniul dreptului administrativ in
domeniul dreptului civil. Tot aici trebuie sa
mentiondm cd, conventia partilor nu opereaza pe
deplin deoarece exproprierea este doar premisa
sau punctual de plecare, iar acordul partilor dat cu
indeplinirea cerintelor de fond si de forma
specifice actelor juridice civile au menirea sa
simplifice procedurile supuse unor acte de
autoritate administrativa sau judecatoreasca.

fn ultimul timp practica judecitoreasca' a
instituit notiunea de ,,expropriere de fapt”, care de
asemenea nu scuteste statul de obligatia In cazul
in care un bun proprietate privata este afectat unei
utilitti publice. Hotararea CEDO sus indicatd a
statuat cd a avut loc o expropriere de fapt,
deoarece reclamantul desi a ramas proprietar de
ture a bunului sau, acesta a pierdut toate atributele
dreptului de proprietate in favoarea statului.
Privarea de atributele proprietdtii in acest caz a
avut loc in lipsa unui act juridic. In opinia instantei
europene, efectele exproprierii de fapt sunt
identice cu cele ale unei exproprieri formale.

Asa dar, trebuie sd mentionam ca privarea de
proprietate prin intermediul exproprierii, implica
in esentd pierderea de catre proprietar a atributelor
dreptului de proprietate 1n mod definitiv, in urma

"' Hotardrea CEDO 1in cauza Burghelea impotriva
Romaniei. In: Monitorul Oficial al Romaniei, Partea I nr. 736
din 29.10.20009.
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unui act al puterii de stat. Rezulta ca, chiar si daca
formal persoana ramane proprietar al bunului,
oricum aceasta nu dispune liber de elementele
dreptului de proprietate pe care desi le are nu le
poate exercita. De exemplu in cauza Burghelea
impotriva Romaniei reclamanta nu putea sd-si
utilizeze terenul intrucdt acesta a fost inundat.
Exproprierea de fapt poate lua nastere chiar si in
rezultatul instituirii unei servituti de trecere pe
terenul unei persoane, care, dintr-o simpla trecere
a vecinului fondului dominant se transforma intr-
un drum public, dacd acesta v-a deschide in
imobilul sau un magazin sau alt local public.
Privitor la obiectul exproprierii este de
mentionat ca spre deosebire de alte state, unde
potrivit legii pot fi expropriate pentru cauza de
utilitate publicd numai bunurile imobile,* care
constituie proprietatea persoanelor fizice si
juridice, precum si cele aflate in proprictatea
privata a unitatilor administrativ-teritoriale
(comune, orase, municipii si judete), in legislatiei
Republicii Moldova obiectul exproprierii pentru
utilitate publica sunt atat bunurile imobile, la care
se raporta terenurile, subsolul, bazinele de apa,
padurile, cladirile, constructiile si alte obiecte
legate de pamant, a cdror permutare este
imposibild sau le aduce prejudicii iremediabile,
astfel incat nu mai pot fi folosite la destinatie, cat
s1 dreptul de folosintd asupra bunurilor imobile pe
un termen de pana la 5 ani, daca partile nu convin
asupra unui alt termen, drepturile personale si
persoanele nepatrimoniale, legate nemijlocit de
inventille care pot contribui considerabil la
asigurarea intereselor de aparare si de securitate a
le tarii, valorile cultural-artistice si istorice de o
importantd exceptionald pentru sentimentele
nationale ale poporului, precum si cele care atestd
statalitatea tarii, dreptul de proprietate asupra
reprezentantilor florei si faunei pentru care spatiul
natural al Republicii Moldova este propriu
dezvoltarii si reproducerii si care se afla pe cale de
disparitie In lume, in cazul existentei pericolului
real de disparitie si de neproducere a specie™.
Rezulta ca obiectul exproprierii potrivit
legislatiei In vigoare poate fi atdt bunuri imobile,

2 Legea Roméniei nr. 33 din 27.05.1994 privind
exproprierea pentru cauzi de utilitate publica. In: Monitorul
Oficial al Romaniei nr. 139 din 2 iunie 1994.

3 Art. 2 din Legea nr.488 din 08.07.1999 exproprierii
pentru cauzi de utilitate publica. In: Monitorul Oficial nr.
042 din 20.04.2000.



Revista Moldoveneasca de Drept International si Relatii Internationale

Nr. 3,2012

mobile, drepturi patrimoniale si personale
nepatrimoniale, precum si alte valori cultural
artistice si istorice. Bunurile proprietate publica nu
pot face obiectul masurii de expropriere, deoarece
ar fi o procedura de auto-expropriere, un non-sens
juridic.

Desi Legea nr. 488 din 08.07.1999 stabileste in
detaliu procedura de expropriere, in rezultatul
careia se obtine transferul bunului imobil din
proprietatea privatd in proprietatea publica,
evidentiaza etapele exproprierii care sunt: 1)
utilitatea publicd si declararea ei; 2) masuri
premergatoare exproprierii conceputd ca o faza
pur administrativa; 3) exproprierea si stabilirea
despagubirilor, totusi, consideram ca in privinta
obiectului exproprierii, reiesind din sirul mare de
bunuri imobile, mobile si drepturi patrimoniale
permise spre expropriere aceastd lege este
disproportionatd 1n raport cu interesele
proprietarului privat. Legea in cauzd nu ofera
garantii reale protectiei dreptului de proprietate
privata, ori in orice moment sub pretinsele ocrotiri
a intereselor publice sau utilitatii publice o
persoand incomoda puterii de guverndmant poate
fi lipsitd de bunurile sale prin intermediul unei
exproprieri formale.

Privitor la notiunea de utilitate publica, legea
nu o defineste, probabil dat fiind amploarea
acestei notiuni prin natura ei, Intrucat nici
doctrinarii teoriilor serviciului public au pareri
divizate la acest subiect. Legiuitorul referindu-se
la utilitatea publicd, enumera in art. 5 al legii doar
lucrarile considerate de utilitate publica. Trebuie
sa accentuam ca utilitatea publicd, este o conditie
esentiald a exproprierii. Potrivit art. 6 din Legea
nr. 488 din 08.07.1999, este prevazut ca
exproprierea poate fi hotdrata decat dupa ce
utilitatea publicda a fost declarata. Ultilitatea
publicd se declarda pentru lucrdrile de interes
national de catre parlament, pentru lucrérile de
interes local al unitatii administrative-teritoriale —
de catre consiliul ei, pentru lucrarile de interes
comun al mai multor raioane si/sau municipii de
catre consiliile lor, iar in caz de divergente de
catre Guvern, iar pentru lucrarile de interes comun
al mai multor orase si /sau sate din teritoriul unui
raion — de catre consiliile acestor orase si /sau sate,
iar in caz de divergente — de catre consiliul
raional. Initiativa declararii utilitatii publice revine
autoritatilor publice si se realizeaza nemijlocit prin
inaintarea propunerilor organelor de resort.
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Lucrarile care pot sa duca la expropriere, fiind
de utilitate publica sunt enumerate in art. 5 din
lege si se refera la lucrari de interes national sau
local. Ori de cate ori se urmareste a se efectua o
lucrare de interes public determinata, legiuitorul
foloseste exprimarea ca utilitatea publica trebuie
declarata pentru fiecare caz in parte. In sensul legii
se considera lucrari de utilitate publica
prospectiunile si explorarile geologice; extractia si
prelucrarea substantelor minerale utile; instalatiile
pentru producerea de energie electric; caile de
comunicatie si cladirile aferente lor; trasarea,
alinierea si largirea strazilor; sistemele de
telecomunicatii, de termoficare si de canalizare,
de alimentare cu energie electrica, cu apa si gaze;
instalatiile pentru protectia mediului; indiguirile si
regularizarile de rauri; lacurile de acumulare
pentru surse de apa si atenuarea viiturilor; statiile
hidrometeorologice si seismic; sistemele de
avertizare si de prevenire a fenomenelor naturale
periculoase si de avertizare a populatiei;
combaterea eroziunii de adincime; sistemele de
irigare si desecare; terenurile necesare constructiei
de locuinte din fondul de stat, edificiilor de
invatdmant, sanatate, culturd, sport, de protectie si
asistenta sociald si altor obiective sociale care fac
parte din proprietatea publicd precum si
constructiei de sedii pentru administrarea publica,
pentru autoritdtile judecatoresti, ambasade,
consulate, reprezentantele tarilor si organismelor

internationale; terenurile pentru organizarea
gradinilor publice i  cimitirelor, pentru
acumularea §i  inmormantarea  deseurilor;

reconstructia centrelor urbane, zonelor locative si
industriale, a ansamblurilor  arhitectonice
existente, conform planurilor urbanistice ale
localitatii aprobate, in conditiile legii de consiliul
local; salvarea, protejarea si punerea in valoare a
monumentelor, ansamblurilor si siturilor istorice,
precum si a parcurilor nationale; rezervatiilor
naturale si a monumentelor naturii; prevenirea
dezastrelor  naturale, cutremure, inundatii,
alunecari si prabusiri de terenuri, alte fenomene
naturale periculoase; apararea tarii, ordinea
publicd si securitatea nationald; salvarea si
protejarea valorilor cultural-artistice si istorice de
o importantd exceptionald pentru sentimentele
nationale al poporului, precum si a celor care
atesta statalitatea tarii; si salvarea, protejarea,
asigurarea reproducerii speciilor de plante, de
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animale, tuturor reprezentantilor naturii vii aflate
pe cale de disparitie.

Lucrarile de utilitate publicd sunt de interes
national dacad raspund obiectivelor si intereselor
intregii societati sau ale majoritatii ei, iar de
interes local care raspund obiectivelor si
interesului unei localitati, ale unui grup de
localitati din cadrul unei unitati administrativ-
teritoriale.

Declaratia de utilitate publicd este conditionata
de cercetarea prealabildi a  oportunitatii
exproprierii. Cercetarea prealabila pentru lucrarile
de interes national se face de catre comisii formate
de Guvern. De regula, membrii acestor comisii
sunt formate din reprezentantii administratiei
publice centrale coordonatoare a domeniului de
activitate precum si din presedintele raionului si
primarul localitati unde urmeaza sa se desfasoare
lucrarea de utilitate publica. Actul de declarare a
utilitatii publice de interes national sau local, care
este un act administrativ, este supus publicitatii
prin afisare la sediul consiliului local in a carui
raza este situat imobilul si se publicd In Monitorul
Oficial. Nu se dau publicititii actele prin care se
declara utilitatea publicd pentru lucrari privind
apararea tarii i securitatea nationald, In cazul in
care ele prezinta secret de stat.

Este necesar sa mentiondm ca tinand seama de
organul emitent, actul de declarare a utilititii
publice, este un act administrativ ce face parte din
categoria celor de autoritate, emis in mod
unilateral, iar ca act administrativ (hotarare,
decizie, dispozitie, ordin etc.), acesta poate fi
atacat in instanta competentd de contencios
administrativ**.

Masurile care preced exproprierea potrivit legii
sunt concepute ca o faza administrativd. Dupa
declararea utilitatii publice, expropriatorul va
inainta o propunere de expropriere in termen de
10 zile de la publicarea actului de declarare a
utilitdtii ~ publice.  Proprietarul ~ obiectului
exproprierii este informat 1in scris despre
propunerea de expropriere de catre organul care
face aceasta propunere. Proprietarul este in drept
sa-si dea consimtamantul pentru o compensare
imediati si echitabild. In cazul exproprierii
locuintei sau terenului, proprietarului 1 se va
propune a altd locuintd sau un alt teren, iar daca
costul acestor bunuri este mai mic decat a celor

" Legea nr.793 din 10.02.2000 contenciosului

administrativ. in: Monitorul Oficial nr. 57-58 din 18.05.2000.

expropriate, expropriatorul va plati diferenta de
pret. Dupa primirea notificarii proprietarul si
titularii de alte drepturi reale asupra obiectului
exproprierii sunt obligati sd ia masurile de
conservare a acestui obiect.

In termen de 45 zile de la primirea notificarii,
expropriatul poate face o intdmpinare impotriva
propunerii de expropriere. Organul care a facut
propunerea de expropriere v-a inregistra
intdmpinarea, iar in termen de 30 zile o comisie
constituitd prin hotararea guvernului pentru
lucrarile de interes national si prin decizia
consulului local pentru lucrarile de interes local
prin vot secret vor adopta o decizie motivata.
Decizia, in termen de 5 zile de la adoptare se
comunici partilor. In cazul in care partile nu ajung
la un acord, exproprierea pentru utilitate publica
nu va putea fi facutd decat prin hotarare
judecdtoreascd cu  dreaptd si  prealabild
despagubire. Instanta de judecata in termen de 10
zile de la primirea cererii v-a comunica
expropriatului despre examinarea cazului, iar
acesta este obligat sd informeze expropriatorul si
instanta de judecata despre titularii de alte drepturi
reale asupra obiectului exproprierii. In caz contrar,
expropriatul va ramane raspunzator cu
indemnizatie fatd de titulari. Tertii interesati in
procesul exproprierii trebuie sd-si  declare
creantele deoarece in caz contrar nu se va tine
cont de ele la stabilirea cuantumului despagubirii.
In caz de divergente asupra cuantumului
despagubirii, instanta de judecatd va institui o
comisie de experti la care pot participa cite un
reprezentant  al  expropriatorului  si  al
expropriatului. Comisia de experti si instanta de
judecatd vor tine cont de pretul la care se vand
imobilele si drepturile de acelasi fel in teritoriul
respectiv, precum si de prejudiciile aduse
proprietarului sau titularilor de alte drepturi reale,
luand in consideratie si dovezile prezentate de
acestia.

De asemenea in lipsa unui acord asupra
pretului si valorii despagubirilor, instanta de
judecata v-a hotari depunerea de mijloace banesti
pe contul bancar al expropriatului, stabilind si
termenul de platd care nu v-a depasi 30 zile de la
data ramanerii definitive a hotdrarii judecatoresti.
Instanta v-a administra probele necesare in
vederea verificarii si stabilirii daca sunt intrunite
toate conditiile cerute de lege pentru expropriere,
fara a putea repune in discutie acele probleme de
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fond specifice fazelor anterioare ale procedurii de
expropriere care odatd parcurse §i epuizate sunt
considerate legale si intrate in puterea lucrului
judecat. In procesul examinirii cauzei in fond sunt
posibile Intelegeri intre expropriat §i expropriator,
de care instanta v-a lua act si v-a aproba o
tranzactie de impacare a partilor.

In cazul in care lucrarile pentru care s-a facut
exproprierea nu s-au realizat, iar expropriatorul
doreste 1instrdinarea imobilului sau, dupa caz
cedarea  drepturilor  asupra  imobilului,
expropriatul, fostul titular de drepturi, are dreptul
de preemtiune de a-l cumpara la un pret
negociabil ce nu poate fi mai mare decat
despagubirea  actualizati. In acest scop
expropriatorul se va adresa in scris fostului
proprietar, oferindu-i pentru raspuns un termen de
30 zile. De asemenea expropriatul are dreptul
prioritar la inchirierea bunului expropriat daca
acesta este oferit spre inchiriere inainte de
utilizare. Expropriatul este in drept sd solicite
retrocedarea bunurilor sau drepturilor de care a
fost expropriat, dacd acestea nu au fost utilizate in
termen de un an la destinatia pentru care au fost
expropriate, respectiv lucrarile nu au fost incepute.
Cererea de retrocedare v-a fi adresata instantei de
judecata, care este in drept sa dispund retrocedarea
sau sa refuze.

Expropriatul detine dreptul de retentie asupra
obiectului exproprierii pana la data primirii
despagubirii ce 1 se cuvine.

Conventia partilor anterioara exproprierii.
Numita in literatura juridica subsidiaritatea
exproprierii,” reprezintd posibilitatea oferita de
lege partilor, ca cel interesafi sa convina asupra
cuantumului §i naturii despagubirii, pentru a
elimina procedura greoaie a exproprierii. Practic
transferul dreptului de proprietate se realizeaza
prin unul din modurile de dobandire a dreptului de
proprietate, iar dintre cele mai cunoscute este
contractul. Intre expropriator in calitate de
cumparator si titularul dreptului de proprietate sau
al unui alt drept real, in calitate de vanzator se
incheie un contract de vanzare-cumparare, in
forma scrisd. De asemenea tot prin conventia
partilor poate sd aiba loc i un schimb de terenuri
sau de imobile constituite. Daca obiect al vanzarii-
cumpdrarii, schimbului etc., il formeaza bunuri

15 Eugen Chelaru. Efectele juridice ale exproprierii pentru

cauza de utilitate publicd. Bucuresti. In: Revista ,,.Dreptul”.
1998, nr. 4,p. 15-17.

imobile, dreptul de proprietate se dobandeste la
data inscrierii 1n registrul bunurilor imobile, cu
exceptiile previzute de lege. ™

Actul exproprierii pentru utilitate publica
produce urmatoarele efecte juridice:

1) transfera dreptul de proprietate asupra
bunului expropriat in proprietate publica. Bunul
expropriat intrd in patrimoniul expropriatorului
liber de orice sarcini, in temeiul hotararii
judecatoresti definitive si irevocabile. Potrivit legii
aceste efecte juridice se produc dupa ce obligatiile
stabilite in sarcina expropriatorului prin hotarare
judecatoreascd au fost indeplinite, adicd dupa
plata despagubirilor*’. Efectul translativ al
proprietatii, in cazul in care partile au Incheiat un
contract de vanzare-cumparare sau de schimb de
proprietate, opereaza 1n conditiile si dupa formele
de publicitate prevazute de lege. Declararea de
utilitate publica si hotararea judecatoreasca vor fi
inscrise in registrul bunurilor imobile pentru a fi
cunoscutd de terti, dar nu sunt de naturd a
indisponibiliza imobilul. Proprietarul poate sa-I
instraineze, sau in caz de deces poate fi dobandit
prin mostenire (la data decesului gasindu-se in
patrimoniul decedatului), in intervalul cuprins
intre ramanerea definitivd a hotararii si plata
despagubirii. In aceastd situatie despagubirea
pentru bunul expropriat se va plati noului
proprietar, acesta suportand efectele hotararii de
expropriere.

2) subrogatia naturala cu titlu particular. Desi
legea nu prevede expres, potrivit alin. 2 art. 14 din
Legea exproprierii pentru cauza de utilitate
publica nr. 488 din 08.07.1999, tertii interesati in
procesul exproprierii  trebuie sd-si  declare
creantele. Sub acest aspect ipoteca sau gajul se va
stramuta de drept asupra despagubirilor care au
fost stabilite. Aceastd situatie, in opinia noastrd
este un caz de subrogatie reala cu titlu particular.
Totodata, dacd despagubirea a fost stabilita,
creditorul ipotecar sau gajist nu mai poate proceda
la executarea silitd a imobilului respectiv, chiar
daca pana la momentul platii efective, debitorul
continua sa fie proprietar.

18 Alin. 2 art. 321 Cod civil al Republicii Moldova. In:
Monitorul Oficial al Republicii Moldova nr. 82-86 din
22.06.2002.

" Alin. 1 art. 16 din Legea nr.488 din 08.07.1999
exproprierii pentru cauza de utilitate publici. In: Monitorul
Oficial nr. 042 din 20.04.2000.
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3) stinge dezmembramintele dreptului de
proprietate. Dezmembramintele dreptului de
proprietate — uzul, uzufructul, abitatia si superficia
— se sting prin efectul exproprierii, la fel si dreptul
real de folosinta precum si dreptul de concesiune
asupra imobilului expropriat. Imobilul intra in
proprietate publicad liber de orice sarcind iar
dezmembramintele se sting pentru cd nu sunt
incompatibile cu dreptul de proprietate publica.

De asemenea si servitutile stabilite de
asemenea se sting, dar numai in masura in care
devin incompatibile cu situatia naturala si juridica
a bunului urmarit prin expropriere. in privinta
servitutilor trebuie sa avem in vedere doua situatii
importante. Titularul oricarui drept si beneficiarul
servitutii beneficiaza de despagubiri. Dacad este
vorba de servituti prin fapta omului acestea se
sting. Servitutile naturale si cele legale fiind
obligatii izvorate din raporturi de vecinatate sau
datorita locului 1n care sunt situate bunurile,
acestea nu se vor stinge. Raporturile obligationale
dintre vechiul si noul proprietar se vor supune in
continuare dreptului comun. Servitutile asupra
bunurilor din domeniul public sunt valabile numai
in masura in care sunt compatibile cu uzul sau
interesul public caruia 1i sunt destinate bunurile
afectate.

4) stinge drepturile personale. Dintre
drepturile personale care se sting putem mentiona
dreptul la locatiune, arenda si concesiune.

5) pune in posesie expropriatorul. Este un alt
efect al exproprierii si decurge din calitatea de
proprietar pe care o dobandeste asupra bunului,
posesia fiind un atribut al proprietatii. Punerea in
posesie se face in baza documentului executoriu
eliberat de instanta de judecata dupa ce s-a emis
hotdrarea prin care se constatd indeplinirea
obligatiunilor privind despagubirea. Aici trebuie
de mentionat existenta unei exceptii care, conform
art. 21 din lege este operabild in caz de extrema
urgentd, asediu sau razboi, impusa de ratiuni ce
intereseaza apararea tarii, ordinea publica si
siguranta nationala, precum si in caz de calamitati
naturale. In aceste cazuri instanta, stabilind ci
utilitatea publica este declarata, poate dispune prin
hotdrdre punerea de 1indatd 1in posesic a
expropriatorului tinand cont de faptul ca acesta
poate intra In posesiunea obiectului exproprierii
nemijlocit dupa ce a platit despagubirea.

In concluzie tinand cont de prevederile
legislatiei in vigoare si de practica judecdtoreasca

in domeniu putem mentiondm urmatoarele.
Procedura exproprierii pentru cauza de utilitate
publicd in legislatia noastra este reglementatd in
baza Legii exproprierii pentru cauza de utilitate
publici nr. 488 din 08.07.1999. In linii mari
aceastd lege la ziua de azi intruneste criteriile de
baza privind procedura exproprierii fapt ce se
confirmd prin lipsa litigillor in domeniu si
inexistenta unei practici judecatoresti consolidate.
Totusi acesti indicatori nu trebuie sa Insemne ca
daca nu exista litigii judiciare suficiente pentru a
se crea o practicd in domeniu, legea functioneaza
perfect. Dimpotriva, credem ca 1in situatia
economica in care se afla Republica Moldova
cand nu are suficiente proiecte economice, sociale
sau de altd natura ce solicita a fi implementare
prin intermediul institutiei exproprierii nu avem
destule situatii de conflict create de legislatia in
vigoare pentru a putea fi analizate. Fara aceste
proiecte, farda drumuri, sisteme de comunicatii
instalatii de producere a energiei etc., va fi greu sa
ne dezvoltam 1n viitor, vor veni timpurile cand
aceste proiecte vor deveni prioritare, iar statul
trebuie sa fie pregatit si urmeaza sa-si aducad in
conformitate legislatia In mod continuu, dar nu
atunci cand nu v-a putea face fata situatiei.

Privarea de proprietate prin intermediul
exproprierii pentru cauza de utilitate publica este
admisibila atunci cand sunt intrunite si respectate
trei conditii esentiale legalitatea masurii,
justificarea masurii de o cauza de utilitate
publica si proportionalitatea masurii cu scopul
vizat.

Institutia ~ exproprierii  trebuie  sd  fie
reglementatd si prevazuta de lege pentru a putea fi
justificatd. Nu se permite ca autoritatile publice s
ocupe un imobil al unei persoane sau sa preia un
alt bun pentru a realiza constructii de interes
public fara ca anterior sa existe o decizie formala
de expropriere. Statul este obligat sd instituie
asemenea proceduri Incat sa nu lase expropriatul
sa-si faca dreptate in judecatd pentru obtinerea
despagubirilor.

Statul poate sa priveze persoana de proprietate
insd aceasta privare trebuie sa fie justificatd de o
cauza de utilitate publicd. Se prezumad ca
autoritatile publice cunosc direct si cel mai bine
nevoile societdtii pentru a determina ce lucrare
este de utilitate publica si nici un judecdtor, expert
sau altd persoand nu sunt plasate mai bine si nu
pot avea o cunoastere mai buna a situatiei. Totusi
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functionarii statului nu trebuie sd abuzeze de
aceastd prezumtie pentru a-si solutiona interesele
personale sau de grup, sau pentru a se razbuna pe
concurentii proprietari. Statul trebuie sa
constientizeze cd existenta unei utilititi publice,
care greveaza un bun proprietate privatd a
persoanei da nastere unei obligatii pozitive statului
de a expropria bunul prin oferirea unei
compensatii financiare proprietarului - bunului.
Statul nu are dreptul sa-si atingd obiectivele de
politica sociald sau de altd natura pe spatele unei
persoane private, intrucat costurile de politica
sociald trebuie suportate de intreaga societate nu
doar de o persoana sau de un grup de persoane.
Proportionalitatea trebuie sd pastreze un just
echilibru intre interesele generale ale societtii si
cele private. Statul are obligatia de a nu pune in
sarcina unei persoane sau grup de persoane
obligatii sau sarcini excesive. Proportionalitatea in
materia exproprierii pentru cauza de utilitate
publica trebuie sd se afle intr-o legatura
indisolubild cu obligativitatea stabilirii unor
despagubiri pentru bunul pierdut, calculatd in
raport de pierderea suferitd de fostul proprietar.
Daca suma acordatd drept indemnizatic este
departe de a fi rezonabila fata de bunul expropriat,
ne vom afla in prezenta unei violdri a dreptului de
proprietate. Altfel spus, de exemplu statul poate fi
sanctionat chiar si atunci cand pentru exproprierea
unui teren agricol nu a tinut cont de prejudiciul
produs prin lipsirea persoanei de veniturile pe care
le obtinea de pe suprafata agricold expropriatd
desi 1-a achitat valoarea intrinseca a terenului. De
asemenea trebuie de avut in vedere si situatii
opuse cand in cazul unei exproprieri partiale este
posibil ca in urma lucrarilor de utilitate publica
valoarea celeilalte parti a bunului sa creasca
substantial. In asemenea cazuri, logic,
expropriatorul are dreptul sa ofere o indemnizatie
mai micd decat valoarea intrinsecd a bunului
expropriat, insa statul nu are dreptul sa utilizeze
aceastd prezumtie. In cazul producerii unor
dezechilibre grave intre valoarea bunului si
indemnizatia acordata statul riscd sa fie
condamnat pentru incdlcarea dreptului de
proprietate. Nu mai putin important privitor la
principiul proportionalitatii este ca indemnizatia
sa fie acordata intr-un termen rezonabil de la
momentul pierderii proprietatii, ori intirzierea
excesiva a platii indemnizatiei agraveaza
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pierderile suferite datoritd devalorizarii monetare,
cresterii preturilor la bunurile similare etc.
Consideram ca daca intr-un proiect de lege
ferenda se v-a tine cont de concluziile si conditiile
enuntate, valoarea acestei legi se v-a imbunatati
considerabil v-a exclude abuzurile din partea
expropriatorului si elimina incalcarile drepturilor
persoanei expropriate.
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NMINVIEMEHTALMA MEXITYHAPOJAHBIX HOPM,
PEI'YJIUPYIOLIUX COUUAJIBHYIO 3AIIUTY U
COLHUAJIBHOE OBECIIEYEHHUE

Bopuc COCHA™
JImumpuii BOCBIH™
ABSTRACT:
IMPLEMENTATION OF INTERNATIONAL NORMS, REGULATING SOCIAL
PROTECTION AND SOCIAL ENSURING

According to the Constitution of the Republic of Moldova, the universally recognized principles and
norms of international law and international treaties of Moldova are an integral part of its legal system. This
fully applies to the labor law and social relations closely related to it. This means that the relationship between
the employer and employee, established on the territory of the Republic of Moldova, is governed both by national
and international legal frameworks.

The rules of international labor law can be defined as regulation of labor relations, according to the
settlements of international organizations and treaties that Moldova had ratified.

The most important act among these is he Universal Declaration of Human Rights adopted by the
United Nations General Assembly in 1948. Alongside with other rights, the Declaration establishes the right to
work, the free choice of employment, the right to just and favorable conditions of work, the right to protection
against unemployment, the right to equal pay for equal work and other.

The legal acts of International Labor Organization (ILO) have an increased popularity. These acts are
adopted in form of Conventions and Recommendations, and lately no ratification of them is needed, besides a
law adoption by the country.

The relevance of the topic consists is explained by the existing gaps in the legislation of Moldova that
establishes the social protection and security, as well as by the law level of social security and non-ratification of
most conventions governing social protection and social security.

Key words: social protection, social security, implementation of international law, pensions, benefits.

REZUMAT:
IMPLEMENTAREA NORMELOR INTERNATIONALE PRIVIND
REGLEMENTAREA PROTECTIEI SI ASIGURARII SOCIALE

Conform Constitutieci RM, principiile generale ale normelor dreptului internagional si tratatele
internationale la care Moldova este parte sunt parte integra a sistemului legislative al tarii. Aceasta se rasfrange
in totalitate §i asupra reglementarilor rapoartelor juridice de munca §i rapoartelor sociale ce reies dintre
acestea. Cu alte cuvinte, rapoartele de muncd care se stabilesc intre angajatori si angajat, care se afld pe
teritoriul tarii, sunt reglementate atat de cadrul legislativ national cat i cel international.

Reglementarea internationald a muncii poate fi definitd ca reglementarea rapoartelor de munca in baza
normelor nationale, cdt si in baza ratificarii normelor organizatiilor si tratatelor internationale.

* SOSNA Boris - Doctor in drept, cercetitor stiintific superior, Institutul de Istorie, Stat si Drept al ASM (Chisiniu,
Republica Moldova); SOSNA Boris - Candidate of legal sciences, senior research Institute of History, State and Law of the
Academy of Sciences of Moldova (Kishinev, The Republic of Moldova); COCHA bopuc Hnbsuy - Kauannar iopuandecKux
HayK, CTapIINiA HAYYHBIA COTPYIHHK VMHCTHTyTa MCTOpMH, TOCYAapCTBa M mpaBa, AkaneMus Hayk Momnnossl (Kummaes,
Pecry0mika Momiosa).
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Printre actele normative internagionale, in primul rdnd se numara Declaratia Universald a Drepturilor
Omului, adoptata de catre Adunarea Generala ONU in 1949. Alaturi de alte drepturi, Declaratia asigura
dreptul la munca, dreptul la libera alegere a muncii, dreptul la conditii echitabile si satisfacatoare de muncd,
precum §i la ocrotirea impotriva somajului, dreptul la salariu egal pentru munca egala, si altele.

Sunt bine cunoscute §i actele Organizatiei Internationale a Muncii (OIM), care este o agentie
specializata a ONU. Aceste acte se adopta in forma unor Conventii i Recomandari, care in ultimul timp nu mai
necesita a fi ratificate, odata fiind adoptata legea tarii in cauza.

Actualitatea temei date reiese din legislatia imperfecta a Republicii Moldova, care reglementeaza
protectia si securitatea sociald, nivelul jos de securitate sociala, neratificarea majoritatii conventiilor care
reglementeazd protectia sociald §i securitatea sociald.

Cuvinte cheie: protectia sociald, asigurarea sociala, implementarea normelor drept international,
pensie, ajutor material.

Knroueevle cnosa: coyuanvHas 3sawuma, CcoyuarbHoe obdecneueHue, UMIIeMeHmayuell Hopm
MEANCOVHAPOOHO2O NPABA, NEHCUU, HOCOOUA.

JIETH; COZIEpKaHUE u o0CITy’)KuBaHue

Tox MMILTEMEHTAIHEH wopm TPECTAPEIBIX W WHBAMIOB B  CEUHMATBHBIX
MEKTyHApPOTHOTO npasa noanmaror Y IPEAACHIIX, TIPOTC3HPOBAHIC;
npodeccuoHaTbHOE o0yueHue u

«(haKTUYIECKOE OCYILECTBIICHHE MEKIYHAPOITHBIX L
00s3aTeNIbCTB ~ HAa  BHYTPHUTOCY/IApCTBeHHOM PYAOYCTPOUCTBO MHBAIIN/IOB, JIIOTBI

yPOBHE TIyTeM TpaHcOPMAIH MekIyHapoHo- MHBAIIAM 1 MHOTOJICTHBIM MATEPSIM.
MPaBOBBIX HOPM B HAIMOHAJIBHBIC 3aKOHBI U CoumanbHoe —obecrieyeHne B E’ecny@n/me
T0/3aKOHHBIC AKTHI». Momnosa peryaupyercs JCHCTBYFOLIM

WNuaye rosops, TIOf  MMIUIEMEHTalueit 3aKOHOAATEILCTBOM:
MEXIYHAPOIHBIX ~HODM B  HAIMOHAIBHOE 1) «O MEHCHSX rOCYAApCTBEHHOT'O
3aKOHOJATENbCTBO TIOHMMAETCs MpeTBopenne B COMHMANIBHOTO - CTPAXOBAHMA) Ne  156-XIV ot
JKM3Hb MEKTYHAPOIHBIX HOPM. 14.10.1998 rona;

NMIuieMeHTaysl  MEXKIYHAPOAHbIX — HOPM 2)  «  mneHCHOHHOM  OOecreuyeHHu

MOJKET OCYIIECTBIIATHCA ITyTeM HX BKmroueHus g DOCHHOCTYXAIWX 1 JHI HAYAJILCTBYIOICIO M
HAIOHATbHBIE  HOPMATHBHbE ~aKThi smGo P#OBOTO COCTaBA OpraHoB BH4yIpeHHHx nem» Ne
1544-XI1I ot 23.06.1993 roxa;

MPU3HAHUS ~ MEXKIYHApOIHBIX  JIOTOBOPOB
COCTABHOH YAaCThIO HAIMOHATBLHON IPaBOBOIL 3) «O neHCUAX COTPYIHUKOB TAMOMKEHHBIX
CHCTEMbL OpraHOB, OOPATHBILUXCA 32 HA3HAUYEHHEM MeHCHit

B niepuon ¢ 24 asrycra 2000 roxa mo 12 nexabpst
2003 roma» Ne 117-XVI1 ot 18.05.2006 rozla;5

4) «O mnepepacuere niencuin» Ne 613-XIV or
08.11.2011 roma;®

5) «O mnocobusix MO  BpPEMEHHOM
HETPY/AOCIOCOOHOCT M JIPYIHX  MOCOOMSAX
coraibHOTO ~ cTpaxoBanus» Ne 289-XV ot
22.07.2004 roma;’

6) IlocranoBnenuem IlpaBurensctBa PM Neo
328 or 19.03.2008 roma «OO yTBEp)KIECHUH

ComumanbHoe 00eCTiedeHHe — 3TO «CHUCTeMa
obecrieyeHUs] M OOCTY>KUBAHUS TIPECTapeNbIX U
HETPYAOCIIOCOOHBIX TPaXJaH, a TaKXKe CeMeH,
TJIE €CTh JETH.

VmiieMeHTanus  MEXKIYHApOIHBIX — HOPM,
PETYIUPYIONIMX  COLMATBHYIO  3alMTy |
CoIMalIbHOE 00eCreYeHre, B 3aKOHO/IATEIbCTBO
PeciyOrmkn  MonmoBa — sBiseTcss  BecbMa
AKTYyaJIbHOM TEMOM.

CoumanbpHoe OOecTieueHre BKIIIOYAaeT B CeOs
HC TOJBKO TIGHCMM TIO  BO3pacTy, IIO
WHBATUIHOCTH, 10 CIIy4ar0 MOTEPH KOPMUJIBIIA,
HO U 1ocoOus paboTarouyM U 0e3paboTHBIM (IO

3

BpCMeHHOI‘;I Hepr,Z[OCHOCO6HOCTI/I, o Odwmmaneueii - Moautop PM Ne  111-113 ot
OEpeMEHHOCTH W pogaM W T.JL), mocobms |7-12.1998r. .

Odmmaneueii  Monutop PM Ne  247-251 ot
MHOI'OACTHBIM u OJNMHOKHNM MaTepsaMm, 17.12.2010 T
MAaoOOECIICYCHHBIM CEMbSIM, B KOTOPBIX €CTh ® OdprumarsbLii MorrTOp PM Ne 87-90 ot 09.06.2006 .

6

Odummaneueii  Monutop PM Ne  144-146 ot
! Bomb1moit topuadeckuil cnoeaps nop pen. Cyxapesa 29.11.2001r.
AL, Kpyrckux B.E. Mocksa: UTHOPA-M, 2004, c. 222. ! Odummaneueii  Monutop PM Ne  168-170 ot
? Vxas. cou., c. 579. 10.09.2004 r.
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IlonoxeHust O TMOpSAAKE WCUUCICHUS IIEHCUH
rOCYZIapCTBEHHOTO COLUAIIBHOTO (:TanOBaHI/I;I».8

Jost MEHCHOHHOTO 3aKOHO/IATENIbCTBA
PecniyOmmuku MonzoBa XapakTepHbl pa3inyHbIe
YCIOBUSL WM IIOPSIIKMA WCYMCIICHUS IIEHCHH IS
Pa3IMYHBIX KaTeropuid IpakKAaH, CIOKHOCTb U
3aIlyTaHHOCTb IIOPSIIKA UCUUCIICHUS IICHCUH NI

PabOTHHKOB, HE ABJISFOILIXCS
rOCYIAPCTBEHHBIMU CITYKAILMHU.
IleHcMM  rOCYHApCTBEHHBIM  CIIyXKallUM

Ha3HAy4aroTcs Ha 00Jiee JIbIOTHBIX YCIIOBUSIX, YEM
JPYTUM pabOTHUKAM.

[Mopsiiok  McUMCiIeHnsT TIeHCHH pPabOTHUKAM,
HE ABJIAIOLIAMCS rOCYZIapCTBEHHBIMU
CITy’KalllMMH, YCTaHOBJIEHBI 3akoHOM PM «O
NEHCUAX  TOCYIApPCTBEHHOIO  COLMAILHOIO
crpaxoBanusi» U llonoxkeHnem o nopsAaKe
VCUMCIICHUS IIEHCU rOCyIapCTBEHHOI'O
COLIMAIIBHOTO ~ CTPaxOBaHUs,  YTBEP)KAECHHBIM
noctanoByieHueM IIpaButensctBa PM Ne 328 or
19.03.2008 rona.

Hannoe Ilonoxenue BkimovaeT 64 myHKTa U
[Tpunoxenune — Pasmepsl cpenHelt 3apaOoOTHOM
IUIaTbl [0  CTpaHe, IPUMEHSIEMOM  IIpU
YCTaHOBJICHUH MHIMBUTYaTbHOTO KO3 pHIIEHTa
IICHCHOHEPA.

Pa3meps! nieHcHid IO BO3pacTy ONpeaesistoTCs
Ha OCHOBaHMM 17 MaremaTndeckux Qopmyl, a
pa3Mepsl MEHCU 1o MHBATUIHOCTH
OIPENETSAIOTCS Ha OCHOBAaHUU 18
MaTeMaTU4ecKux (hopMyIL.

[lpu 3TOM nEHcuM paOOTHUKOB CEIIbCKOTO
XO035iCTBa HIKE MEHCUH APYTruX paOOTHUKOB.

[lencun paboraroniM TEHCHOHEpPAM  HE
MIEPEPACUUTHIBAIOTCSI, HECMOTPS Ha TO, YTO U3 UX
3apa0OTKa  TMPOM3BOAATCA  yIEp)KaHHA B
TICHCUOHHBIN (POH]I.

B Poccuiickoii denepaunu, YkpauHe U B
benopyccun neHcrun paboTaroUM eHCHOHEpaM
NIEPEPACUMTHIBAIOTCSL  KaXIble  JBa  Ioja.
CrenoBasio Obl YyCTPaHUTH Ty HECIIPABEUIMBOCTD
u JgonomHuTe 3akoH PM  «O  meHcmsax
rOCYZIapCTBEHHOTO COILMAIBHOIO CTPaXOBaHUS»
CTaTbCH, INPEAYCMATPUBAIOILIEH  IIEpepacyer
neHcuid  paOoTalolM — TIEHCHOHEpaM  4epes
Ka)KIIbI€ /1Ba rofia.

[lencuu GonbIIMHCTBA TpaxkaaH PecryOnuku
MongoBa HWKE MHUHHUMAIBHOTO IPOKUTOYHOIO

8 Oduumansasii MornTop PM Ne 61-62 ot 25.03.2008 .
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MHUHUMYMa u JaXKEe HIKC CTOMMOCTH
KOMMYHAJIbHBIX YCIIYT B OCEHHE-3UMHUM EPUOI.
OTO NPOTUBOPEUUT CT. 7 MeXIyHapoaHOro

nakra o0 OSKOHOMHYECKHX, COLMAIBHBIX U
KyJbTypHbIX TpaBax oT 16.12.1966 rona,
KOTOpbI  paTU(GUIMPOBAH  ITOCTAHOBJICHHUEM
[Tapnamenta PM Ne 217-XIlI ot 28.07.1990
roga.’

CornacHo IIYHKTY 7 JTAHHOT'O
MeXayHapoJHOTO TaKTa TOCYapcTBa MPU3HAIOT
IpaBO  KaXJOr0 Ha  YIOBJIETBOPUTEIHHOE

CYILLECTBOBaHME Ul HMX CaMUX U HMX ceMeil B
COOTBETCTBUH C TMOCTAHOBJIEHHUSMU HACTOSIIETO
INaxra.

Cratbst 9 00s13bIBacT rocyiapcTsa NpuU3HaBaTh
IpaBO KaXJIOro YENOBEKa Ha COLMAIbHOE

obecrieueHue, BKJTFOYast COLIMATIbHOE
CTpaxoBaHHE.
Cratpst 11 MexayHapoqHoro makra o0

SKOHOMUYECKUX, COLUUAIBHBIX W KYJIbTYPHBIX
MPaBax IJIACUT: «YYaCTBYIOIIME B HACTOSILIEM
[TakTe rocyaapcTsa NpU3HAKOT MPABO KAXKIOrO HA
JIOCTAaTOYHbIN >KM3HEHHBIN YPOBEHb JJII HEr0 M
€ro CEMbH, BKIIFOYAIOIINK JOCTATOYHOE ITNTAHHE,
O&KIYy M JKWIMILE, W HA HEOPEepPbIBHOE
yiaydllleHHe ycnoBui xu3HU. ['ocymapcrsa-
YYaCTHUKH TPUMYT HQJIeKAIIUE MeEphl K
00eCreyeHnI0  OCYIIECTBIICHUSI ATOrO TPaBa,
MpHU3HaBasi B&KHOE 3HAYEHHUE B 3TOM OTHOILIICHUH
MEXTYHAPOJHOIO COTPYAHUYECTBA, OCHOBAHHOI'O
Ha CBOOOHOM COTJIACHH.

VYuyacrtByroume B HaCTOSIIEM ITakte
rocyJlapcTBa, IpH3HABasi OCHOBHOE  TMIPaBO
KQKIOro 4YejoBeka Ha CBOOOAY OT Trojoja,
JOJDKHBI ~ TIPUHUMATh  HEOOXOAUMBIE  MeEphI

VH/IMBU/TyaJIbHO U B TTOPSZKE MEXIYHApPOIHOTO
COTPY/JIHMYECTBA, BKIIFOYAIOIIME IPOBEICHHUE
KOHKPETHBIX POTPaMM, TSl TOTO YTOOBL:

a) yAYYLIIMTh  METOAbl  IPOU3BOJICTBA,
XpaHEHUsI M pacrpeiesIeHHs! IPOTYKTOB MTUTaHHs
IIyTEM HIMPOKOT'0 MUCIIOJIB30BaAHHS TEXHUYCCKUX U
HAay4HBIX 3HAHW, PACIPOCTPAHEHWsI 3HAHHH O
NpUHOWIIAX TIMTaHUA W YCOBCPIICHCTBOBAHHA
WM peOpMBI arpapHbBIX CHCTEM TaKUM 00pa3oMm,
9To0BI JIOCTUTHYTH HanOonee 3(P(HEKTHBHOTO
OCBOGHMSI M  WCIIONIB30BAaHUS  MPUPOIHBIX
PECYpCOB; 1

b) obecrieunTs cripaBeUIMBOE pacnpe/ereHne
MHPOBBIX 3ar1acoB IIPOAOBOJILCTBHSA B

® «Bectm» Ne 8/223, 1990 .
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COOTBETCTBUH C TIOTPEOHOCTSIMU U C YYETOM
npoOsieM CTpaH Kak HMMIOPTHPYIOIIMX, TaK H
AKCTIOPTUPYIOIIMX MMUIIEBHIC TPOTYKTHI.

Huskue pasmepbl meHCHid  OOJNBIIMHCTBA
rpaXkiaH Pecriybmmku Mornyoa
CBHUJETENILCTBYIOT O TOM, 4ro PecmyOmika
MonoBa He BBITIONHSIET TOJIoKeHusT BeeoOreit
JOEeKJapalyuy  [paB  YelioBeKa,  IPUHATON
18.12.1948 rona I'enepansHoii Accambiien OOH
U TOJOKEeHUH MexayHapoqHoro Tmakra o0
HSKOHOMUYECKUX, COIMAIBHBIX M KYJIbTYPHBIX
npaBax, MpUHATOrO [ eHepanbHOM AccamOieeit
OOH 19.12.1966 rona, KOTOpbIE
patuduImpoBansl noctaHosieHueM [lapiamenra
PM Ne 217-XI1 ot 28.07.1990 rona.

Pecriyonmka MonioBa, K COXaJICHUIO, HE
parudumposana [Iporokon Ne 12 or 4 HosOpst
2000 roma k KoHBeHIMM O 3amMTe IIpaB
YeJIOBeKa U OCHOBHBIX CBOOOJ oT 4 HOs10pst 1950
roza.

JlaHHBIA  TIPOTOKOJN  3ampeniaer Bce 03
UCKITIOUeHUsI (DOPMBI JAUCKPUMUHALIUKM, B TOM
yucie B OOJIACTM  TPYAOBBIX OTHOIIEHUH U
COIIMANBHOrO  obecrieueHuss ¥ JaeT IPaBo
o0’KaJoBaTh JMCKpHUMHUHAIMIO B EBponeiickuii
Cy/I TIO TIpaBaM YesiOBEKa.

CornacHo nynkty 1 cr. 11 IIpoTtokonma Ne 12
MONB30BaHUE JFOOBIM TPAaBOM, TPHU3HAHHBIM
3aKOHOM, JIOJDKHO OBITHL oOecrieyeHo Oe3 KakoH
Obl TO HU OBUIO JUCKPUMHHAIIMK TIO TPH3HAKY
Mojla, pachl, I[BETa KOXH, S3bIKA, PEIUTHH,

MNOJIMTHYCCKHX HIIn HMHBIX Y6€X(HCHHﬁ,
HaIMOHAJIbHOI'O Wi COIMAaJIBHOT'O
IMMPOUCXOXKIACHUH, MPUHAIJICKHOCTU K
HalMMOHaJIbHbIM MCHBIIMHCTBaM,

UMYIIECTBEHHOTO TIOJIOKEHUs], POXKACHUS WM
70000 MHOTO 0OCTOSTENBCTBA.

CoryacHo myHKTY 2 cT. 1 mportokona Ne 12
HUKTO HE  MOXeT  OBbITh  TOABEPTHYT
JMCKPUMHHAIIMK CO CTOPOHBI KakMX Obl TO HH
ObUT0 MyOJMYHBIX BJIACTEH MO MpU3HAKaM,
YIOMSIHYTBIM B ITyHKTE | HAacTOsIIEH CTaThu.

3anperieHue JMICKPUMHAHALAN npu
NOJIb30BAHMM ~ TpaBaMd U CcBOOOjAMH,
npr3HaHHBIMA B KOHBEHIIMM O 3ammTe Mpas
YeJioBeKa U OCHOBHBIX cB00OOA OT 4 HOstOpst 1950
roga, TMpeaycMOTpeHo cr. 14  jgaHHOM
KonseHiuu.

10
Meroanueckne pEeKOMEHIAIMKM TI0 OOpalleHHIO B
EBponetickuii cyn no npasam uenoseka. ABT.-cocT. C. .
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CornacHo c1. 14 KoHBeHIMM O 3amuTe Mpas
YeJIoBEeKa M OCHOBHBIX cB00O OT 4 HOs0pst 1950
roja TONB30BaHUE TMpaBaMH | CBOOOIAMH,
Npyu3HaHHBIMU B Hactosmedi  KonBeHiuwm,
JIOJDKHO OBITH 00€ecIieyeHo 0e3 Kakoil Obl TO HHU
OBUTO JMCKPUMHUHALIMY 110 TIPU3HAKY I10J1a, Packhl,
LIBETA KOXKH, S3bIKA, PEJIUTUH, TIOJUTHUECKUX WITH

WHBIX  YOeXKIEHWH,  HAMOHAILHOTO WU
COILIMAJIBHOTO MPOUCXOXKACHUS, TPUHAIICKHOCTH
K HALMOHAILHBIM MEHBIINHCTBAM,

HMYILECTBEHHOI'O TTOJIOKEHUS, POKIECHUS WIH 110
TOOBIM MHBIM IIPH3HAKAM.

Cratpst 14  KoHBeHUMM  rapaHTHpyeT
HO0JIb30BaHHE ©€3 IUCKPUMMHALMKA HE BCEMU
npaBaMH M CBOOOAAaMM, a TOJbKO IIpaBaMU U
cBoOoO1amMu, rapaHTUpoBaHHbIMU KoHBeHIMeEH oT
4 Hosi6ps 1950 roma u Ilporokonamu K 3TOM
Kounsenimu.

[IpaBo Ha oOpaienue B EBporeiickuii cyn o
IIpaBaM 4eJIOBEKa C 5Kalo00i BO3HUKAET TOJIBKO B
cilydae JUCKpPUMUHALMM TIPU  MOJIb30BaHUU
npaBaMd M CBOOOJAaMM, TIapaHTHUPOBAHHBIMU
KonBenmmeit or 4 wHosOps 1950 roma wu
[Iporokonamu k stoit KoHBeHiuu.

[IpaBo Ha Tpynq M NIpaBO Ha COLMAIBHOE
obecrieueHre He rapaHTUPOBaHO HU KOHBEHLIUEH,
Hu [IpoTokomamu k Hel.

[losToMy IMicCKpUMHMHAIMSA TIPH MOJIb30BAHUM
[IPaBOM Ha TPy U MPH NOJIB30BaHUU MPABOM Ha
collMajbHOE OOecIieyeHre He JaeT IpaxkIaHam
MonoBbI IpaBa Ha OOpaIliEHHUE B ITUX CIy4Yasx B
EBponelicknii cyn 1o mpaBaM 4eJIOBEKa, IOKa
Pecnybmmka MonmoBa He  patuduimpoBaia
npotokost Ne 12 xk Konsentmu ot 4 Hostopst 1950
roja.

B ciyuae parudukarmum Ilporokoma Ne 12
rpaxknane Pecnyonmiku MonjoBa OyayT UMETh
npaBo oOpatuthcss B EBpomeickuii cya 1o
mpaBaM  4YeJloBeka  C  okanobamMM — Ha
JMCKPUMMHALIMIO TIPY TIOJIb30BaHUM IIPAaBOM Ha
TPy, IPaBOM Ha COLIMAIbHOE 0OecrieueHre U JIp.

B  mHacrosmee Bpems  oOxanoBaTb B
EBponelickuii ¢y mo mpaBaM 4eIOBEKa MOXKHO
TONBKO JUCKPUMUHALMIO TIPH  IOJb30BAaHUU
mpaBaMd W cBOOOAAaMH,  NPU3HAHHBIMHU
KonBenmmn or 4 Hos0ps 1950 roma wu
nportokoidamu K Hed.  KonBeHimmen  u
[lpotokonamu K He#, paTUPUIMPOBAHHBIMU
nioctanoByieHneM [lapmamenta PM Ne 1298-XI11

JHob6posoisckas, oTB. pea. FO.M. Boposko. Mocksa: Hoast
roctunus, 2007, c. 9.
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or 24.07.1997 roma™ MIPU3HAHBI  CIICAYIOIINE
npaBa 1 CBOOOJIBI:

1. IIpaBo Ha xu3Hb (crarbs 2 KoHBeHIMN);

2. 3ampemieHue — MBITOK  (CTaThs 3
Konpenimn);

3. 3ampermienue pabcTBa u

NPUHYIUTENBHOrO Tpyaa (crarbs 4 KonBeHIMn);
4. TlpaBo Ha CcBOOOJY U  JIMYHYIO
HETIPUKOCHOBEHHOCTS (cTaThs 5 KoHBeHIMN);

5. IlpaBo Ha cHpaBemMBOE CyaeOHOE
pazOuparenscTBo (cTarbs 6 KonseHiun);
6. Haxazanue HUCKITFOUUTEIHHO Ha

OCHOBaHUHM 3aKOHa (cTaths 7 KoHBeHum);

7. IlpaBo Ha yBa)KCHHE YaCTHOM M CEMEHHOM
#u3HU (crates 8§ KoHBeHLIUM);

8. (CBobGoma MbICIH, COBECTH M PEIUIUU
(crates 9 KonBenuun);

9. (CpoOona BeipakeHus MHeHHs (cTtatbs 10
Konsenimn);

10. CoOoma cobOpanuiéi W OOBEIMHECHHIA
(crates 11 KonBeniun);

11. TIpaBo Ha BcTyruieHHe B Opak (ctarhbs 12
Konsenimn);

12. Tlpao Ha >(QeKTUBHOE  CPEICTBO
MpaBoBOii 3anMThI (cTarhs 13 KonBeniwn);

13. 3anperenue JMCKPUMUHAITAN
(OTHOCHTCSI TOJBKO K TIpaBaM, 3aKPETUIEHHBIM
KonBenimeldt u e€ mporokonamu) (ctates 14

Konsenium);

14. 3ammra coOctBeHHOCTH  (cTaThs |
[Iporokoma Ne 1 or 20.03.1952 roma k
KonpeHiun);

15. [Ipao Ha oOpa3zoBaHue
[Tporokona Ne 1 k KonBeniumn);

16. TIpaBo Ha cBOOOMHBIC BHIOOPHI (CTAThs 3
[Tporokona Ne 1 k KonBeniun);

17. 3ampernienue auieHus: cBOOOABI 3a T0ITH
(ctatbst 1 Iporokona Ne 4 ot 16.09.1963 roma x
Konsentu ot 4 Hosiops 1950 rona);

18. Cpoboma mepenBHKEHUs
[Tporokomna Ne 4 k KonBenuun);

19. 3ampemienre BBICBUIKM TpaaaH (CTaThs
3 IIpotokona Ne 4 k KonseHuum),

20. 3amperieHne KOJJIEKTUBHOM BBICHUIKA
uHocTpaHueB (crathst 4 Ilpotokoma Ne 4
KonpeHiun);

21. OrmeHa cMepTHOM Ka3HHM (OrpaHUYCHA
MHUpHBIM BpemeHeM) (ctathst 1 [Iporokomna Ne 6
ot 28.04.1983 roaa k Konseniun);

(cratbs 2

(cratbss 2

1 Odunmansueiii Morutop PM Ne 54-55 ot 21.08.1997
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22. CmepTHas Ka3Hb BO BpeMs BOWHBI (CTaThs
2 Iporokomna Ne 6 k KouBeniun),

23. IlponeaypHble TrapaHTUM B  Clydae
BBICBUTKM MHOCTpaHIeB (ctaThst 1 IIpoTokona Ne
7 x KonBeHmun);

24. TlpaBo Ha 00aJOBaHKE TPUTOBOPOB IO
YTOJIOBHBIM JI€JIaM BO BTOPOM MHCTAHLIUM (CTAThsI
2 Iporokomna Ne 7 k KouBeHun),

25. KowmrmeHcarus 3a OMMOOYHBIN TIPUTOBOP
(crarbs 3 IIporokona Ne 7 k KonBeHium);

26. Ilpao He OBITh CYIUMBIM  WJIH
HaKa3aHHBIM JBaXIbl (cTaths 4 [Iporokoma Ne 7
k Konenium);

27. PaBHOmpaBWe CyIPYroB
[Iporokoma Ne 7 k Kouenrm). "

Pecriybmmka MonoBa He patuduimpoBana
CIICAYIOIIME  KOHBEHIMHM  MeXIyHapoIHOU
Opranmsaiu Tpyna (MOT), perymupyrompe
COLIMAILHOE 00eCIeYeHHE:

1) Ne 102 «O MHHMMAIBHBIX HOpPMax
conuaibHoro ooecrneuenus» 1952 r.;

2) Ne 118 «O paBHOIpaBUM TpakaaH
CTpaHbl U UHOCTPAHIIEB U JIUIT 0€3 TPaKIAHCTBA B
00J1aCTH COIMAILHOIO obeceveHus» 1962 r.;

3) Ne 157 «006 YCTAQHOBJICHUH
MEXIYHAPOJHOM CHCTEMbI COXpAaHEHHUs MpaB B
00JIaCTH COLIMAIIBHOTO o0ectieueHsy 1982 r.

(ctatest 5

CpaBHUTENBHBI ~ QHAIN3  HAIMOHAJIBHOIO
3aKOHO/IaTeJIbCTBA, PEryIUpYOLIEro
COLIMAJIBHYIO 3aIlUTy u COLIMAJIbHOE

obecrieyeHre, M MEXKIYHAPOIHBIX JOrOBOPOB
JlaeT OCHOBAaHHUE JUI BBIBOJA O HEOOXOIAMMOCTH
YCKOPEHUS] HMIUIEMEHTAIlMM  MEXTyHapOIHBIX
HOPpM U  pedOpMHpOBaHHUS  HAIMOHAJIBHOTO
3aKOHO/IaTeJIbCTBA.

Crnoco0bl MMIUIEMEHTALMHA MEXTYHApPOIHbBIX
HOPM, PEryIHUpYIOIUX COLMAIBHYIO 3allUTy U
colmaigbHOe olecriedeHne, B MEpBYIO OYEpesb,
3aBUCAT OT FOPUJIMYECKOM CHJIBI HCTOYHHKOB
MEKIYHApOIHOIO IpaBa.

Hcrounnkn MeXTyHapOAHOTO IpaBa MOXKHO
MOApa3/IeNUTh HA 3 TPYIIIIbL:

1) akThI, OOs3aTENbHBIE JUI  HCIIOJHEHHS
roCyAapcTBaMU - y4aCTHUKaMu oe3
patudukaimy;

2 A. Cocma. OcobennocTn paccMOTpeHust  kaiod
(M3IYecKUX 1 IopUauYecKuX Jmi EBpornelickim cynoM mo
npaBaM uenoBeka. B: 3akoH u xuzHb. 2005, Ne 9, c. 57;
B.I'.Beccapabos. EBpormefickuii cyn 1mo mpaBaM desioBeKa.
Mocksa: Mocksa: FOpmmtuadopm, 2004, c. 195.
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2) aKThl, O0O0s3aTCIbHBIC JUIA  HCIIOJHCHUS
TOJIBKO TOCIIE MX PaTH()UKAIIMN TOCYIAPCTBAMH —
YYaCTHUKAMU;

3) aKkThl, HE MOICKAIINC paTH(OUKAIMH |
HE00S3aTeIILHEIC JIJIS HCIIOIHCHHMS.

K akrtam, 00s3aTeIbHBIM IS MCIOIHEHHUS

rocyapcTBaMH — Y4aCTHHKaMU 0e3
patudHKaMK,  OTHOCATCS  MEXKIYHAPOJHBIC
JIOTOBOPBI.

OHU TIOPOKAAIOT IOPHUIMUYECKUE 00S3aHHOCTH
JUISL TOCYJAapCTB — YYaCTHUKOB W TIPUBOJSAT B
JeiCTBUE OIpe/ieIeHHbIE cpencraa
MEXyHAPOJHOTO KOHTPOJISI, MPEeTyCMaTPUBAIOT
OTBETCTBEHHOCTh 32 UX HEUCIIOTHEHHE.

C MoMeHTa BCTYIUICHHSI B CHJIy JIOTOBOpa Y
roCyZlapcTBa Kak CyObeKTa MEKIYHapOIHOIO
npaBa BO3HUKACT IOPUAMYECKas OOS3aHHOCTH

UCTIONHEHUsT  jioroBopa. HoO  BO3MOXKHOCTB
UCTIONIHEHHUSI ~ TPEOOBaHMK  MEXKIYHAPOIHOTO
JIOrOBOpA 3aBUCHT oT CIICIIYFOLIUX
00CTOSITENBCTB:

- COJIEp)KaHMsI Camoro J0roBopa, OT TOro,
HaCKOJIbKO TOYHO B HEM YKa3aHbl

BHYTPUTOCY/IApPCTBEHHbIE PABOOTHOILLECHUS, HX
CYOBEKTHI U T.I1.;

- 0coOeHHOCTeH HAlIOHAJILHOTO
3aKOHO/ATENILCTBA W TIPAKTUKH, HAlpUMep, IO
BOIIPOCY O IIPUOPHUTETE MEKAYHAPOJHOIO WM
BHYTPEHHETO [IPaBa B CIIy4ae MX PACXOKICHNUS.

Kpome MexIyHapoJHBIX JIOTOBOPOB B 3Ty
rpynny BxoaaT pernamentsl Coera EOJC,
KOTOpple  OO0si3aTelnbHa M TPUMEHSIOTCS
HENOCPENCTBEHHO B TOCYIAapCTBaX-y4aCTHUKAX
oe3 patuduxanu HAIMOHAJIbHBIMU
HapIaMEHTAMH.

Ko Bropoii rpymre OTHOCSTCS JIOKYMEHTbI
OOH, konBeHunn MOT u aKkThl perHOHATBHBIX
MEXIyHapOJHbIX OpraHu3aluii, o0s3aTebHbIE
ULl COOJIIOZIEHUsT TOJBKO TOCiE paTH(HKALUU
KOMITETEHTHBIM TOCY/IaPCTBEHHBIM OPI'aHOM.

Patudukarust KOHBEHITNU — 3TO
FOPUIAYECKUI aKT, coBeplIas  KOTOPBIU
TrOCyJIapCTBO  3asBJIIET O CBOEM  IOJIHOM

NpU3HAHUM KOHBEHIMM U OepeT Ha cebd
00513aTeIILCTBO TIPHBECTH B COOTBETCTBHE C HEFO
BHYTPEHHEE 3aKOHO/IATENBCTBO U IPAKTHKY.

B Mexnynapoqsom mnakte OOH 00
HKOHOMHYECKHX, COLMATBHBIX M KYJIBTYPHBIX
npaBax 1966 r. mpaBam B 00J1aCTH COLMAIBHOTO
00€eCreueHusI TOCBSILEHO HECKOJbKO —CTaTel.
CobOmronenne MaKTa 00s13aTeILHO inib'|
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patupunupoBaBumx crpaH. MOT mocTosiHHO
NpWJIaraeT yCUins JijIsl BOIUTOLICHHUS Ha IIPAKTHKE
MPUHIUIIOB, B COOTBETCTBUUM C KOTOPBIMU
3aKOHO/ATENIbCTBO ~ CTPAaH-WICHOB  JIOJLDKHO
rapaHTUPOBATH CIIPABEUIUBBIE IKOHOMHUYECKHUE
yCWJIUSI, B TOM 4HClIe U B 00JaCTH COIMAIBLHOTO
o0ecrieueHus, BCEM TPYASIIMMCS, 3aKOHHO
NPOKUBAIOILIMM Ha €€ TEPPUTOPHH.

KonBeHiun u pekoMeHIalMyu MPUHUMAOTCS
MexnaynapomHoi koHdepenmueit tpyma (MKT).
Ilocme parudukay KOHBEHIIMM CTAHOBSITCS
MEKIYHApOJHBIMU JOroBopaMu. Bmecre ¢ Tem
JIEUCTBYET IMPABUIIO, B COOTBETCTBUU C KOTOPBIM
roCylapcTBO, paTH(UIMpOBaBIIee KOHBEHLIUIO,
HE MOMET YXYIUIaTh JEHCTBYIOIIEE B CTpaHE
3aKOHO/IAaTEINbCTBO.

[lo Mepe HeoOXOAMMOCTH  yCTapeBILUE
KOHBEHIIMM TiepecMarpuBarorcs. Partudukarms
rOCy/lapCTBOM HOBOW KOHBEHLIMM  O3HAYaeT
JCHOHCAIIMIO  CTapoil, €eclii  WHOE  He
HPEyCMOTPEHO TEKCTOM KOHBEHIIUH.

B cootserctBun co cr. 22 VYcrasa MOT
KQKIOE  TOCyJapcTBO,  paTU(QUIMPOBaBILEE
KOHBEHLMIO, 00s13yercst MPEACTaBIISATH
©KEro/IHbIe JIOKJIaAbI [ eHepalbHOMY JAUPEKTOPY
MOT o mepax, npuHATHIX A7 ee 3(DGHEKTUBHOTO
TIPUMEHEHHUSL.

CucremMa MEXIyHapOIHOIO KOHTpOJS 32
WCTIOJIHEHWEM paTU(UIIMPOBAHHBIX KOHBEHIIWH,
ycraHosiaeHHas B MOT, saBnserca omHoW U3
CaMbIX COBEPIIICHHBIX cpeu JPYTUX
AQHAJIOTMYHBIX MEXIYHapOIHBIX MpOLEAyp u
OCYIIECTBIISIETCS IO CIIETYIOIIMM HalpaBJICHUSIM:
W3y4YEHUE PETYISIPHBIX JOKIAJ0B MPABUTEILCTB;
paccMOTpEHHE pa3IMUHbIX BUOB kaj00.

Kontponbhbie byHKIMN BBITIOJTHSFOT
Komurer skcnepToB 1o NnpuMEHEHUIO KOHBEHIIUI
Y peKOMEeHaMii AJIMUHUCTPATUBHOTO COBETA U
Komurer 1m0 TIpPUMEHEHHIO KOHBEHIIUHM W
pexomennarmiit MKT.

PesynbraroMm  AeqTENBHOCTHM  KOMHTETOB
MOXET OBbITh CJEAYIOlIee: TOCYIapCTBO IO
BJIMSTHUEM TIPEJICTABICHH KOMHTETOB BHOCHUT
HEOOXOMMMbIE W3MEHEHHS B  HAIMOHATLHOE
TIPaBO C LIENbIO IPUBEIEHHS €T0 B COOTBETETBHE C
MEXTyHapOTHBIMU HOpMaMHu; OCTaBJISIET
3aKOHOJIATENILCTBO 0€3 U3MEHEHMUST; IEHOHCUPYET
KOHBEHIIUIO.

KaoOwsr Ha TOCymapcTBa, HE COOIOMAIOIINE
paTUUIIMPOBAHHBIE KOHBEHIIMH, MOTYT OBITh
nmogaubl B MOT  m100bIM €€ 4IEHOM,
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HallMOHAJIBHBIMU  OpraHHU3alUsAMHA  TPYAAIIAXCS
WIM  OpeJipuHUMarened, MeXIyHapOIHbIMU
OpraHu3aLusIMHU. Onu paccMaTpuBarOTCA
KOMHCCHSMU u KOMMTETaMU
AJIMUHHCTPaTHBHOT'O COBETa, KOTOpBII
uH(pOpMHUpYeT 00 HTOrax 3auHTEPECOBaHHOE
IIPAaBUTEILCTBO. DB ciydae  HEBBIOJHEHUS
IPABUTEIILCTBOM MPEUIOKEHHBIX PEKOMEH 1AL
['enepanbubiii qupektop MOT mniepenaer xano0y

B MexnyHapoTHbIN Cyn. Pemenne
MesxnyHapogHoro Cyna SIBJISIETCS
OKOHYATEIbHBIM.

TpeTpto TpyIly COCTABISIOT AOKYMEHTHI, HE
SBILIIOIINECS MEXTYHAPOJHBIMH  JIOTOBOPAMHL.
OHu  comepxar B OCHOBHOM  HOPMBI
PEKOMEHJIATEIILHOTO XapaKTepa, HEUCIIOJIHEHUEe
KOTOpPBIX HEC BJICUCT KaKHX-1100 IOPUINIYCCKHUX
nociencTeuil. HanbOonee BaXHBIMM W3 HHUX
apistores Aekinapauun OOH u pexomennauuu
MOT 1o Bonpocam COLMAIBHOTO 00eCIeUeHus!.

ITo HalmeMy MHCHHUIO, KPOME€ aKTHBU3AlIUN
IpolecC  MMIUIEMEHTAMM  MEXKIIYHapOIHBIX
HOpPM, PEryJMpYIOMNX COIMATIBHYIO 3alUTy |
COLMAIBHOE obecriedeHue, Heo0xomma
KOpEHHAsI pedopma HAIOHATBHOTO
3aKOHO/IATEIIbCTBA 110 CIICAYIOIINM IIPHYAHAM.

Bo-miepBpIX, MEXAYHAPOIHBIE  JIOTOBOPHI,
PEryJMpYyIOLIME  COLMANbHYIO  3alUTy |
CoLMaNbHOE 00eCTIeYeHNE, YCTapeu.

Bo-BTOpBIX, 3TH MEXIyHapOJIHbIE JOrOBOPHI
CoZiepKaT MHOTO a0CTPaKTHBIX HOPM.

B-tperpux,  IEUCTBYIOLIME  3aKOHBI U
MOI3aKOHHBIE HOPMAaTUBHBIE aKTBhI,
pPETYIMPYIOUIME  COUMAIBHYIO  3alUTy |
colMaJIbHOE ~ OOecliedeHue,  HOCAT  SIBHO

JTMCKPUMHUHAIIMOHHBI  XapakTep U ColepKaT
TIPOTHBOPEYUBHIC U JIBYCMBICIICHHBIC HOPMEI.

[TosicHuM 3TO Ha KOHKPETHBIX IPUMEpax.

3akoH PM «O mneHcHsax rocylapCTBEHHOTO
COIIMAILHOTO  CTPaxOBaHUS»  yCTaHABIMBACT
pa3UYHBIC YCIIOBUS HAa3HAYCHUS W TIOPSIKH
WCUMCIICHHSI TICHCHIA TSl pabounX M CITy’KallluX,
JUTSL TOCYIApPCTBEHHBIX CITYXAIUX, JUIST MECTHBIX
BBIOOPHBIX JIUII, JUIS CyEH, 7St IPOKYPOPOB.

CormacHo yactu (1) cr. 15 atoro 3akoHa
MOJHAsl TIEHCUSl MO BO3pacTy Ha3HAu4aercs IO
JOCTHYKCHHN MIEHCOHHOTO BO3pacTa,
MPEAYCMOTPEHHOr0 cTathei 41, mpu HaIMuuu
CTPAaxOBOI0 CTaXka, MPETYCMOTPEHHOIO CTaThel
42 3TOrO0 3aKOHA.
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CornacHo cT. 41 3akoHa PM «O mneHcusax
TOCYAapCTBEHHOTO COIMATIBHOTO CTPAaXOBAHUS B
2012 rony NEHCHOHHBIA BO3pacT cOCTaBiAET 57
JIeT JUI SKeHIMH U 62 roxa aist Myx4duH. [list
JKCHIMH, POAMBIIMX W BOCIUTABIIMX 10 §-
JIETHETO BO3pacTa IATEPhIX M Ooyiee JIeTeH,
cocTaBiIieT 53 u 9 MecsIeB.

CornacHo cT. 42 3akoHa PM «O mneHcusax
TOCYAApPCTBEHHOTO COLMAJIBHOTO CTPAXOBAHUS
CTpaxoBoii cTaxk coctaBiisieT B 2012 roxy 31 roa.

CoBceM  apyrue  JIbIOTHBIE  YCJIOBUS
Ha3HAYCHHUS TICHCHI YCTaHOBJICH
TroCyaapCTBCHHBIM CIy’KaliumMm, MECTHBIM

BBIOOPHBIM JIMI[aM, CY/IbSIM U TIPOKYPOPaM.
Cornacno yactu (1) cr. 44 3akona PM «O

IICHCHUAX rocyrapCTBCHHOI'O COLIMAJIBHOI'O
CTpaxOBaHUs» 3aCTpaxoOBaHHOC JIM1IO0 Cco
CTaTyCcoOM ToCyIapCTBCHHOI'O CJIy’Kallero,

MMEIOILEE CTPAXOBOM CTaXK, MPEYyCMOTPEHHBIN B
qacTu (11) CT. 42, ¥ OATBEPKIIAIONIEE HE MEHEe
15 5ier cTpaxoBOro CTaXka Ha TOCYAapPCTBEHHOU
ciyx0e, MONB3yeTcsi MPaBOM Ha TEHCUIO MpU
JOCTIDKEHUM BO3pPAacTa, MPEAyCMOTPEHHOIO B
gyacth (2) Hacrosmer — crateu.  [leHcus
ucumucisiercss B pasmepe 75 % cpenHeMecsaHOro
3aCTPaxOBaHHOTO JIOXOZad, OIpEAeIsIeMOro B
COOTBETCTBHUH CO CT. 45.

CornacHo wactu (2) cr. 44 sTOrOo 3aKoHa
HaumHas ¢ | wonms 2011 roma g
TOCY/IapCTBEHHBIX CIY)KAaIllMX YCTaHABIIMBACTCS
MIEHCHOHHBINA Bo3pacT 57 yier u 6 MecsueB Ay
MYX4UH U 52 roga v 6 MecsleB s )KeHIMH. B
KOKIOM  TOCTEIYIOIIEM  TOAy  BO3pPacT
YBEIMYMBAETCSI, TOKA HE IOCTUTHET TIEHCUOHHOTO
BO3pacTa, mpeaycMoTperHoro B yacte (1) cr. 41,
coriacHo Tadmuie 6.

Taonuua 6
Hauunas IleHcHOHHBII BO3pacT
clmrons | Myxuunsl | JKeHIuHbBI
2011r. 57 ner 52 roxa
6 Mecs1eB | 6 MecsIeB
2012r. | 58 mer 53 roma
2013 1. 58 et 53 roma
6 Mecs1eB | 6 MecsIeB
2014 r. | 59 mer 54 rona
20151, 59 ner 54 rona
6 Mecs1eB | 6 MecsIeB
2016r. | 60 mer 55 ner
20171 60 ner 55 ner
6 Mecs1ieB | 6 MecsILEeB
2018 1. | 61 TOA 56 ner
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20191 61 rox 57 ner
6 MecsIEB
2020T. | 62 roma 57 ner

Cornacno yvactu (3) cr. 44 3akona PM «O

ICHCHUAX rocyaapCTB€HHOI'O COIMAaJIBHOI'O
CTpaxOBaHUA» 3aCTpPaxOBaHHOC JIUIIO, HC
HMCEIOLICC craryca rocyaapCTBEHHOI'O

CITy’Kallero, HoO MOATBEPXKIAOLIEe HE MeHee 15
JET CTPaxoBOIO CTaXa Ha TI'OCYAAPCTBEHHOM
ciyx0e, JOoCTuriiee IEHCHOHHOIO BO3pacTa,
ykazanHoro B dactu (1) cr. 41 u umeromee
CTPaxoBO# CTaX, PeLycMOTpeH b B dacTr (1)
CT. 42, MeeT NpaBo Ha MEHCHUIO, UCUNCIICHHYIO B
pasmepe 75% CPEIHEMECIYHOTO
3aCTpaxOBAHHOTO JIO0XO/a, OIpEe/eNsieMOro B
COOTBETCTBUH CO CT. 45.

Takum  00pa3oM, TICHCHOHHBIH  BO3pacT
rOCyZlapCTBEHHbIX ciayxaumx B 2012 roay
cocTaBisieT 58 yieT s My»KuuH U 53 rona Juist
JKEHIIMH, T.. Ha 4 rojia HUXKE, YEM IEHCUOHHBIN
BO3pacT pabouyMX M CIYy)XKallUX, YTO HeIb3s
NPU3HATH CIPABEAIUBbIM.

Pa3mep neHcuu mo Bo3pacty i pabouux U
ciyxkamux onpenaensercs [Ipunoxennem Ne 2 k
3akoHy  «O  MNeHCHAX  TOCYAapCTBEHHOIO
COLMAIBHOTO cTpaxoBaHus» U [lonoxxeHneMm o
HOPSAAKE UCUHUCIICHUS TIEHCUI IOCYIapCTBEHHOTO
COLIMAIIBHOTO ~ CTPaxOBaHUs,  YTBEP)KAECHHBIM
nocradoBiieHneM [IpaButenscrsa PM Ne 328 ot
19.03.2008 rona.

B Ilpunoxkennn 2 k 3akoHy «O HEHCHAX
TOCY/IapCTBEHHOTO COLMAIBHOTO CTPaXOBaHMSI»
YKa3aHo:

DopmyJibl ISl HCYHCIEHUS Pa3MepoB
MEHCHH 10 BO3PacTy

(1) Pasmep momHOM TEHCHM IO BO3pacTy
ucqucisieTcs o gopmyse:

P={1,4% xV1+2% x (Vi- V1) +2% x (R
- Rl)} X Sq

rJe:

P - pa3mep nencuy;

Vi - OATBEPKICHHBINA CTPAXOBOW CTaX;

V1 - HEOOXOMMBII CTPAaXOBOW CTaXX Ha JaTy
MOJy4YeHHs MIpaBa Ha MEHCHIO;

R - ¢akruueckuii Bo3pacT Mpu BBIXOJE HA
MIEHCHIO;

R1 - meHCHOHHBIN BO3pacT, HEOOXOIMUMBIN Ha
JIaTy MONy4YeHHs paBa Ha MEHCHIO;

Sa - cpemHeMecsuHBI  3aCTpaXOBaHHBIH
JOXO/I.
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(2) Ecnmm 3actpaxoBaHHOE JMII0 Ha Jary
HA3HAUeHUS  TIGHCHMM  HE  TMOATBEpIKAaeT
HEOOXOMUMBI CTPaXxOBOM CTax, HO HWMEET
CTpaxoBOM cCTax He MeHee 15 ner, pasmep
MIEHCHH HCUUCIISIETCs IO (hopmyIie:

P =1,4%xVxS,.

(3) IMpy wWCUMCICHUH  CPEAHEMECSIHOIO
3aCTPaxOBaHHOTO  JOXOJa [0  JKEJIaHHIO
3aCTPaxOBaHHOIO JIMLIA TIEPUOJ, B TEUCHHUE
KOTOPOTO YIUIaYMBAIUCh B3HOCHI HCXONS W3
Oajuto-reKTapa, MOXET ObITh BBIUTEH M3 pacueTra
Y OJTHOBPEMEHHO U3 CTPaXOBOI0O CTaXa.

B IonoxxeHnu o nopsiiKe UCUUCIICHUS IEHCUI
TOCYIapCTBEHHOTO  COLIMAIBHOTO ~ CTPAaXOBaHUSI
COZIEPXKUTCS LEbIM psf (OopMyJ1, HEJOCTYITHBIX
JUTs1 OOJIBIIIMHCTBA TPAXK/IAH.

Paznen Il storo Ilonoxenus - Wcuucnenue
NEHCUM TI0 BO3PacTy 3aHMMaeT 6,5 CTpaHHIl
MEYaTHOTO  TEKCTa, coziepXkalero  psn
MaJoNoHATHBIX ~ dopmyn.  IlpuBenem  mis
npyUMepa 4acTh ITOTO TEKCTA.

1. Ucuucnenue pazMepa MeHCUH MO BO3PACTy
U3 3aCTPaXOBAaHHOTO J0XOJa, MOIy4eHHOro 1o 1
stuBapst 1999 roga

4. Ecim pa3mep TM€HCMM 10 BO3pacry
OTpesieNsieTcsl 3a TMEpPHOJ, IMPEIEeCTBOBABILIHIA
JTHIO BCTYIUIEHUS! B CHJTy 3aKOHa O IMEHCHSIX, TO
ectb A0 | sHBapsa 1999 rona, it onpenenenus
pasmepa TEHCHM TPUHUMAETCS BO BHUMAaHHE
3apaboTok 3a moOble 60 MecsieB MOAPST
(He3aBUCUMO OT WMEIOIIUXCSA TIEPEPhIBOB B
pabore) w3 mocneqHuX 15 jer paboThl mepen
BCTYIUIGHHEM B CHJIy 3aKOHa O TICHCHUSX |
UCTIOJIB3YIOTCS CIIEAYIOITHE (POPMYITBI:

a) 17151 paOOTHUKOB CEJIBCKOTO XO3SCTRA:

P =110+ 0,005%F, % 5, x &

b) i apyrux momy4arenedl TMEHCHHM TIO
BO3pAcTy:
E, =1254+0,005xF, x5, = K

rae:
Py - pasmep T€HCHMH, WCUYHCICHHBIA U3
3acTpaxoBaHHOTO oxoAa A0 1 suBaps 1999 rona;
110, 125 — ¢uxcupoBaHHBIE MHUHUMAIBHBIC
TapaHTUPOBAHHBIE TOCYAAPCTBOM CYMMBI TPH
HIM4YMM TIOJHOTO CTPaxoBoro craxa. [lpm

HAJIMYMU  HEMOJIHOTO  CTPaxoBOIO  CTaxa
(UKCUPOBAHHBIM TapaHTUPOBAHHBIA MUHHUMYM
YCTaHABIIMBAETCS IIPOIIOPLIMOHAIBEHO

TTOJITBEPKJICHHOMY CTPaXOBOMY CTaXYy;,
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0,005 — cTonMOCTh OJJHOTO CTPAaxOBOTO Toja
1o 1 suBapst 1999 .

Sm - cpemHemecsuHas 3apaboTHAs TUIaTa 1O
CTpaHe, OMPEACISACTCS Ul KaKIOW KaTeropuu
noJTydyarelieid 3a TOoJ, TPEAIISCTBYIOUMNA TOILy
BBIXOJ]a Ha TICHCHIO, a B ClIydac Ha3HAUCHUS
neHcun B nepuon ¢ 1 smBaps mo 31 mapra
BKJIOYMTEIILHO YUUTBIBACTCS CPEIHEMECSIHAS
3apa0OTHast TUIaTa IO CTpaHe, M3 KOTOPOM
BBITUIAYUBAIIHCh B3HOCHI 3a rof,
MPE/IIECTBOBABIIMI TOy BBIXOJA HA ICHCHIO,
NPE/IIECTBYIONIEMY T'O/ly HA3HAYCHUSI TICHCUH;

Vi - CTpaxoBOW CTaX 3a BECh MEPUOJ
TPYAOBOW JESTEILHOCTH, BBIPKACTCS B TOIAX C
TOYHOCTBIO /IO OZIHOTO 3HAKA MOCTIE 3aIlsITOM;

K -  uHAuMBUIyalbHBIA — KOI(PQPUIIHMEHT
IICHCUOHEPA,  OIpPEACIsIEMbIA B TIOPSJIKE,
NPETYCMOTPEHHOM TYHKTOM 35  HaCTOSIIEro
TIOJIOKEHHSI.

5. Dra (¢opmyna npuMeHseTCs — IpU
WCUUCIICHUM TIGHCMM W B Cly4ae, €Clu
MPOJIOIKUTENTHHOCTD CTPaxoBOro CTaxa,

npuodperenHoro mnocie 1 sHBapst 1999 rona,
COCTaBIISIET MEHEee TIo/la U 3aCUUTHIBAaeTCs B
OOIINIA CTPAXOBOH CTaX.

6. B cmyyae, ecim He MeHee TOJIOBUHBI
HEOOXOIMMOTO CTPAXxOBOTO CTaXKa, UMEIOIIETOCS
Ha JaTy Ha3HA4YeHHs TEHCHUH, 3acTPaXOBaHHOE
JIMIO OCYINECTBISUIO TPYJOBYIO JICSTEILHOCT B
KauecTBE pabOTHHKA CEILCKOTO XO3SHCTBA W/WH
YJIeHa KOJIX03a, Pa3Mep TICHCHH OTPEIEIIASTCS 110
dbopMyse, yCTaHOBIEHHOM [ PabOTHUKOB
CEJIbCKOr'0 XO35ICTRA.

7. B coorBerctBUM cO cratbeil 1 3akoHa o
MCHCHSAX K KaTeropud pPaOOTHUKOB CEITLCKOTO
XO0351ICTBAa OTHOCSTCS:

1) BJIQJIEIBLIBI W/vm
CEIbCKOXO035HICTBEHHBIX 3E€MEb;

2) 4JIeHBI CENTbCKOXO3IMCTBEHHON acCOIaIin
WM  Apyrux (GopM  CeTbCKOXO3SCTBEHHBIX
00BeTMHEHMIH,

3) mwmia, 3aHATHIE CENBCKOXO3SHCTBEHHBIM
TPYJIOM B HHIAWBUIYATGHOM XO3SMCTBE WIH B

apeH/1aTopHbI

omHOM M3  (GOpPM  CeNIbCKOXO3SIMCTBEHHOIO
00BEIMHEHMS.
8. I"apanTpOBaHHBIN MUHUMYM B

(UKCUPOBaHHOM pa3Mepe Ha3zHa4yaeTcs TOJBKO
IpY HAJIMYMK TIOJIHOTO CTpaxoBoro craxa. [Ipu
HEIMOJIHOM CTPaxOBOM CTaXe, HO He MeHee 15
JET, rapaHTHPOBAHHBIN MHHUMYM
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YCTaHABIIUBACTCS MPONOPIMOHATIBHO
HOATBEPXKICHHOMY CTPaXOBOMY CTaKy.

9. MunnManbHas MIEHCHSI TIPEJICTABISIET COO0M
CYMMYy, €KEMECSYHO BBIIUIAUMBAEMYIO JIMIAM B
cllyyae, KOrZJa TIOJIHBIA  pa3Mep IICHCUH,
UCUMCIICHHBIA B COOTBETCTBUM C 3aKOHOM O
MEHCHUSIX, HE JOCTUraeT 3ToM cymmbl. Bo Bcex
CITy4asix MUHUMaJIbHAasI IeHCHs TpeBbIiaeT Ha 10
JeeB rapaHTUPOBAHHBIHA MHUHUMYM,
NpPEyCMOTPEHHBI Ui COOTBETCTBYIOLLEH
KaTeropuu EHCHOHEPOB.

B TakoM HeompaBIaHHO  YCIIOKHEHHOM
TOpsi/IKE UCUHCIISIETCS TICHCHS u3
3aCTPaxOBaHHOIO JOXOJa, MOJy4eHHOro 10 1
stHBapst 1999 rona.

He wMenee ycnokHeH © 3amyTaH MOPSIOK
UCUMCIICHHSI pa3Mepa IMEHCHU IO BO3pACTy W3
3aCTPaxOBaHHOIO JIOXOZa, MOJYYEHHOrO A0 |
nocie 1999 roxa.

10. Pasmep mneHcuMH H3 3acTPaXOBaHHOTO
noxona, mnomydenHoro (i) go um (ii) mocre
BCTYIUIGHHS B CHJIy 3akoHa O [EHCHSIX,
OIIpeieNsieTcs Mo caeayroei popmyie:

B=2.R+2uF,
Y Vi

CornacHo dopmyrnie oOmmii pasMep TEHCUU
(Py) ckmampiBaeTcs M3 ABYX dacTed, KaKaas W3
KOTOpBIX MPEJCTaBIsET COOOM:

a) yYacTb TII€HCHH, OIpelesieMyl0  Ha
OCHOBaHUU 3aCTPaxOBAHHOTO J0X0/1a,
noiaydyeHHoro g0 1 smBaps 1999 roma, u
YMHOXEHHYIO Ha OTHOIIIEHHE CTPAaXOBOI'O CTaxa
no 1 sBapst 1999 roga x obueMy cTpaxoBomy
craxy (Vy)

¥
¥ o Pv,
Ve
rae
JUTs1 paOOTHUKOB CEJILCKOT0 XO3SIHCTBA:

P =110+0,005xF, « S, « K.

JUId  ApYyruxX Tojyyareiaed TNeHCUHd MO0
BO3pacTy:

P =125+0,005xF xS xK

b) wacte TIeHCHMH, OIpeAeTsieMyl0 Ha
OCHOBaHUH 3aCTPaXOBAHHOIO JI0X071a,

nonydeHHoro mnocne 1 smBaps 1999 roma, u
YMHOKEHHYIO Ha OTHOIIIEHHE CTPAaXOBOI'O CTaXKa



Revista Moldoveneasca de Drept International si Relatii Internationale

Nr. 3,2012

nocne 1 sEBaps 1999 roma (Vn) k obmiemy
crpaxoBomy cTaxy (Vt)

Vi"!
T E‘!
Y
B CJIy4ae, €CIM CTPAaXOBOM CTaX W BO3PACT
0oJIbllIE HEOOXOAUMBIX, IIEHCHS MCYUCIISICTCS 10

hopmyue:
B = {L 4%+ 30+ 2%(F; ~F; }+ 2R~ R, )} S,,

B Clydae, KOrJa CTpaxOBOM CTax He
NPEBBIIIACT HEOOXOAUMBIA WM MEHBIIE €ro,
TICHCHSI HCUUCIISIETCSI IO (hopMyJIe:

P, =14%xV, xS,

11. Ecniu oOmmii cTpaxoBOl CTaXk BbILIE
HEOOXOIMMOT0, TMpeaycMoTpeHHoro 4actbio (1)
cratbi 42 3akoHa O TEHCHsX, 3Ta (opMmya
UCYUCIICHUST TICHCHMM B Pa3BEPHYTOM BHJIC
BBITJISTAT CIISTYIOIIAM 00pa3oM:

a) Ju1sl paDOTHUKOB CEITLCKOTO XO3SICTBA:

B2 T XUOL 00T 15, K 4 2165304 24T, 7, R, 15,

t t
b) mna Apyrux mnomy4areneid TMEHCHUU 10

BO3pacTy:

i
!

TJIe:

P: - pa3mep meHcHuu, CUMCIEHHOM 3a MeproJ]
JO W TIOCTE BCTYIUICHUS B CWIy 3aKoHa O
MEHCHAX, TO €CTh CyMMa I€HCHOHHBIX IIpaB,
WCUHCIICHHBIX 32 3TH TICPHO/IBL;

Py - pa3mep meHcuu, UCUUCTICHHBIH 32 Mepro]]
JI0 BCTYIUICHUS B CHITY 3aKOHA O TICHCHSIX, TO €CTh
1o 1 staBapst 1999 rona;

P, - pa3mep meHCcHu, UCYUCTICHHBIN 3a eproJT
TOCIIE BCTYIUIEHHS B CHJTY 3aKOHA O TIEHCHSX, TO
ectb nociie 1 siaBapst 1999 rona;

Vy - CTpaxoBO#l CTaXX IO BCTYIUICHHS B CHUITY
3aKoHa O MEHCHSIX;

V, - cTpaxoBOil CT@X MOCIE BCTYIUICHUS B
cuTy 3aKOHA O TIEHCHSIX;

Vi - o0mmii cTpaxoBoii CTax 3a BECh MEPHOJ
TPYJIOBOH  JICATEIBHOCTH, BBIPAKECHHBIA KAk
CyMMa CTPaxoBOTO CTa)a, MPHOOPETEHHOTO JI0 U
TIOCIIe BCTYIUICHHUSI B CHJTy 3aKOHA O TCHCHSIX,
KOTOPBIN HE MOXKET ObITh MeHee 15 merT;

V| - HEOOXOIMMBI CTPAXxOBOW CTaX HA JICHb
oOparlieHus 32 TICHCHEH;

R - dhaxTrdeckuii BO3pacT BbIX0/1a Ha MEHCHUIO;

H

A5+ 00,5, ¢ K ZA0L DT, 7, 14 24(R- R x5,

1
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R - meHcHOHHBI BO3pacT, HEOOXOMMBIN Ha
JICHb OOpaIlleHus 3a IEHCHUEH;

S, CPEOHEMECSYHBIA  3aCTPAXOBAHHBIN
JIOXOJI, OTIpeIeIICMbIi B TIOPSIZIKE,
MPEIYCMOTPEHHOM ITYHKTOM 53  HACTOSIEro
TIOJIOXKEHHS,

Sm - cpeaHemecsuHas 3apa0oTHas IUiara mo
CTpaHe, OIpENeNseTCs Uil KaKIOH KaTeropuu
MoJTy4aTesieil 3a Troj, MPEAIIECTBYIOIIUI TOLy
BBIXOJ[a HA TICHCHIO, a B Cllydae Ha3HAuYCHUS
neHcuu B mepuoa ¢ | smBaps mo 31 mapra
BKJTFOUMTEIIbHO YUUTHIBACTCS CPEAHEMECSTUHAsS
3apaboTHas IUlata IO CTpaHe, W3 KOTOPOM
BBIIJIAYMBAIMCH CTPAaxOBbIE€ B3HOCHI 3a TOJI,
NPEAIIECTBOBABIINIA TOYy, MPEAIICCTBYIOIIEMY
ro/ly Ha3HAUCHUS [ICHCUM;

1,4% - cTOMMOCTH OJJHOTO CTPAaxOBOTO TOJa
nociue 1 sHBaps 1999 ronma, ucuucieHHas B
MPOLIEHTAX;

30 — MPOJIOIDKUTEIHHOCTh CTPAXOBOTO CTaXa,
NPy KOTOPOM OH MPHU3HAETCS TIOJTHBIM;

2% - 1) HanOaBKa 3a KKl TOJT CTPAXOBOTO
CTaka, TPEBBIIIAIOMIMN  HEOOXOIAUMBIA B
cooTBeTcTBUH ¢ 4acThio (1) cratbu 42 3akoHa o
MICHCUSIX, ONpENEIIeMbId U3 CPEIHEMECSIHOrO
3aCTPaxOBAHHOI'O JI0XO/Ia C TOYHOCTBIO JI0 JIBYX
3HAKOB ITOCJIC 3aIISTOM;

2% - 2) nan0aBKa 3a KaXKAbIiA TOJ CTPAXOBOTO
CTaxxa, OTpaOOTaHHBI TIOCIE  JIOCTHKEHUS
MEHCUOHHOT'O BO3PacTa, YCTAHOBJIEHHOTO YaCThIO
(1) crareu 41 3akoHa O MEHCUSIX, BbIPAKEHHBIN
LIEIBIM YHICIIOM;

o

-

v
- COOTHOIIEHUE CTPaxoBOro CTaxa 10 |
suBaps 1999 rona k o01eMy CTpaxoBOMY CTaXY,

KOTOpPOE OMPENENAETCs ¢ TOYHOCTHIO 10 3 3HAKOB
TIOCJIE 3aIISITOI;

o

"

4

- COOTHOILIEHHE CTPaxoBOro cTaxka mocie 1
saBaps 1999 roma x o0IeMy cTpaxoBOMY CTaxy,
KOTOPOE OMPEENSAETCS ¢ TOUHOCTBIO 10 3 3HAKOB
TIOCJIE 3aIISITOM.

12. 3acTpaxoBaHHOMY JIMILy, HWMEIOLIEMY
CTPaxoBOH CTaX, MPOJIOKUTEIBHOCT KOTOPOTO
MpeBbImaeT HeoOxomumeIid (dacts (1) crateu 42
3aKkoHa O TIEHCHSIX), 32 KaXKBIA TOJ] CTPaxOBOTO
CTaka CBBIIIE HEOOXOOUMOTO pa3Mep MEHCHH
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YBEJTMUMBACTCS HA 2 MPOLIEHTA CPEAHEMECIYHOTO
3aCTPaxOBaHHOI'O JOXO/A.

Ilppy oSTOoM crax, JalOIM [paBO Ha
MOBBIILICHUE, OIPENENETC C TOYHOCTBIO [0
OJTHOTO 3HAKA I10CJIE 3aISTOM.

13. Ecim 3acTpaxoBaHHOE JIMIIO OTBEYAET
YCIOBUAM Ul IIOJYY4EHHs IIOJHOM IIEHCHH,
MPEeTyCMOTPEHHBIX B cTaThsX 41 u 42 3akoHa o
IIEHCHAX, HO HE pEaIM30BAI0 3TO IPaBo, IpU
YCTaHOBJIEHUM TIEHCHHU €€ pa3Mep YBEJIMUMBACTCS

Ha 2 IIPOLICHTA CpEeIHEMECIYHOTO
3aCTPaxOBaHHOTO JOXOJa 3a KaXIIbI IOJHBINA
CTpaxoBOi rof, 0TpabOTaHHBIN ocye

JOCTH)KEHMS TIEHCHOHHOTO BO3pacTa.

JlanHOe yBenMueHHE HE YCTaHABJIMBAETCA
JWAM, KOTOpblE SIBISUTUCH  MOJTy4YaTelsiMU
JIpyroro BHJia IEeHCUH.

3. Ucuucnenue pazMepa MeHCUH 0 BO3PACTy
13 3aCTPaxOBaHHOI'O JI0X0/1a, TOJy4E€HHOTr0 0CIe
1 ssuBaps 1999 rona

14. Jlng 3acTpaXxOBaHHBIX JHML, y KOTOPBIX
CTPaxOBOM CTax, NpHOOpeTeHHbI mocie |
suBaps 1999 rona, cocrapnsier He MeHee 20 €T,
pa3Mep TMEHCUH OMpENeNseTcs, B COOTBETCTBUU
co cr. 16 3akoma o0 TOCHCHIX, H3
CPETHEMECSYHOIO  3aCTPAaXOBaHHOTO  JI0XOJ1a,
nonydeHHoro nocne 1 sHBapg 1999 rona, npu
HOATBEPKICHUN OOILETO CTPAXOBOTO CTaka He
6onee 30 net, cormacHo dopmyiie:

P =14%x¥, xS,

e

P - pa3smep neHcHu, UCUMCIEHHBIA 3a MepUoJ]
TIOCJIE BCTYITICHUS B CHUTY 3aKOHA O ITCHCHUSIX;

V' - o01IHii CTPaxoBOi CTaK 32 BECh MEPUOJT
TPYAOBOU NESATEIBHOCTH;

Sa-  cpeaHeMecsuHbII
JIOXOI.

15. Jlnsg 3acTpaXOBaHHBIX JHI, y KOTOPBIX
CTpaxoBOM CTaxX, TMpPHOOpEeTeHHbIM mocue |
auBapst 1999 rona, cocraBisier He MeHee 20 Jer,
pa3Mep TEHCHH ONPEICIIACTCS, B COOTBETCTBUHU
co cr. 16 3akoma o0 TOCHCHIX, H3
CPETHEMECSIIHOTO ~ 3aCTPAaXOBaHHOTO  JIOXOJIa,
nonydeHHoro nocne 1 suBaps 1999 roma, npu
TIOJATBEP)KIACHUN  OOIEr0  CTPAaXxOBOTO  CTaka
6onee 30 net, cormacHo Gopmye:

P={14%x30+ 24V, -V, 1+ 2%(R - R, x5,

3aCTPaxOBAHHBIN

rac:
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P - pa3mep neHcHH, HCUMCIIEHHBIN 3a MEPUOJ
TIOCJIe BCTYIUICHHS B CHITY 3aKOHA O MEHCHSIX;

Vi - oOumii cTpaxoBOil CTaX 3a BECh MEPHOT
TPYJOBOM  JIESITENBHOCTH, TO €CTh CyMMa
CTPaxoBOI'0 CTaXa, PEaJIM30BaHHOIO JI0 U Tocie 1
staBaps 1999 roga (MmuauMyM 20 J1€T), KOTOPBI
HE MOXeT ObITh MeHee (WH paBeH) 30 roam;

V| - cTpaxoBoil cTaxx, HEOOXOIUMBINA HA JICHb
oOparieHus 3a eHCUel;

R - ¢axTrdeckuii BO3pacT BbIX0/1a HA MIEHCHUIO;

R| - nmeHcuoHHbI BO3pacT, HEOOXOMMBIN Ha
JaTy NpuoOpeTeH s MpaBa Ha MEHCHIO;

Sa - CpemHEeMECSYHBId  3acTpaxOBaHHBIN
JOXO/I.

[IpuBenennoe  Ilomoxkenne o0  mopsiuke
UCUMCIICHUS TICHCHIA rOCyJIapCTBEHHOT'O
COLIMAJILHOTO CTPAaXOBaHUs OOJIbILIE TOXOXKE Ha
JOKTOPCKYIO ~ JHMCCEPTallI0 TI0 MaTeMaTHKe,
HOHSTHYIO TOJIBKO aBTOPY, HO HE HOPMAaTUBHBIN
aKT, COJIEpKaHHE KOTOPOrO JIOJDKHO —OBITh
HOHSITHBIM OOJIBIIMHCTBY IPa’K/aH.

JIbroTHBIE  YCNOBUSI HA3HAYCHUs] TEHCHU
YCTaHOBJICHBI MECTHBIM ~ BBIOOPHBIM  JIHIIAM,
CYZIBSIM, TIPOKYPOPaM.

Cornacho yactu (1) ct. 46 3akoHa «O MEHCHIX
TOCYIapPCTBEHHOTO COIMATBHOTO CTPAaXOBAHHS»
3aCTpaxoOBaHHOE JIMIIO, KOTOpPOE HE MeHee § JieT
3aHUMAIO JOJDKHOCTh npesiceaTens,
3aMecTHUTeNsl Tpencenarens paioHa (ye3IHOro
COBETA, PallOHHOTO MCIIOJIHUTENILHOTO KOMUTETA),
npumapa (mpezcenaresisi FopoJCKOro, CeIbCKOro
COBETa), JOCTUTIIEeE TEHCHOHHOIO BO3pacTa,
ykazanHoro B uyactu (1) cratem 41, wu
HOATBEPKIAOLIEE CTPaxoBOI CTaXK,
npeaycMoTpeHHbelii B vactu (11) crateu 42,
UMEET TMpaBO Ha IMEHCUIO, HCUYHUCICHHYIO B
pasMepe 75 TMPOLEHTOB CYMMBI BCEX MECSYHBIX
3aCTpaxOBaHHBIX BBILIAT JIMILY, 3aHUMAIOLIEMY
COOTBETCTBYIOILIYIO J0JDKHOCTh. CymMma Bcex
MECSUHBIX 3aCTPaxOBaHHbBIX BBITLIAT
YCTaHABIIMBAE€TC HA  MOMEHT  Ha3HAuYeHUs
MEHCUH. 3aCTPaxOBaHHOE JIMIO0 CO CTaTycoM
TOCY/IJapCTBEHHOTO  CIIY’Kalllero,  MMeEIoIIee
CTPaxoBOif CTaX, MPeLycMOTpeH b B dacTh (17)
crateu 42, ¥ OATBEPXKIArOIEe HE MeHee 15 ner
CTPaxOBOTO CTaka Ha TOCYIAapCTBEHHOM CiTyxo0e,
TIOJIb3YETCSI IPABOM Ha MEHCHUIO MPU TOCTHKEHUH
BO3PACTa, YKa3aHHOTO B TAOHIIE 6.

VYcioBuss  Ha3HaueHWsI  NEHCHUM  CyAbsM
YCTaHOBJIEHBI CT. 46" 3akona PM «O meHcHsx
TOCYIapCTBEHHOTO COLIMAIBHOTO CTPAaXOBAaHUSI».
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3acTpaxoBaHHOE JIMIIO, JOCTUTIIEE BO3PACTa,
YKa3aHHOTO B 4acTu (2), M TOATBEP)KIAIOIIEE
CTPaxOBOM CTaX, IPEYCMOTPEHHBIN B yacTH (3),
W3 KOTOPOro He MeHee 15 jerT B JODKHOCTH
Cy/IbU, UMEET MPaBO Ha MEHCHUIO, UCUUCIICHHYIO B
pazMepe 75 TPOLIEHTOB CYMMBI BCEX MECSYHBIX
3aCTPaXOBAHHBIX BBIUIAT JCUCTBYIOIIEMY CYJIbE
B OCJIEIHEN 3aHUMAEMOU JOJIKHOCTH.

(2) Hauunas ¢ 1 uronst 2011 roga mist cyneit
YCTaHABJIMBAETCSl IEHCUOHHBIN Bo3pacT 50 et u
6 MecsIIeB Kak JJIsl MY»KUWH, TaK U JUIs KSHIIHH.
B kxaxmoM mocnenyroomemM Toay IEeHCHOHHBIN
BO3pPACT YBEIMYMBAETCS, TMOKAa HE JIOCTUTHET
MICHCHOHHOTO BO3pacra, NPEIyCMOTPEHHOIO B
qactu (1) crateu 41, cormacHo Tabmmre 1.

Tabauya 1
Hauunas IlencroHHBIN BO3pacT
¢ 1 uronsa My>X4KHBI JKenmmHbL
2011 r. 50 et 50 ner
6 MecsLeB 6 MecseB
2012 . 51 rox 51 rox
2013 . 51 ron S51ron
6 MecsLeB 6 MecseB
2014 . 52 rona 52 roga
2015 . 52 roma 52 roma
6 MecseB 6 MecseB
2016. 53 rona 53 roga
2017 . 53 rona 53 roga
6 Mecs1eB 6 MecsIeB
2018 r. 54 rona 54 roga
2019. 54 rona 54 roga
6 Mecs1EeB 6 Mecs1eB
2020 . 55 ner 55 ner
2021 T. 55 ner 55 ner
6 MecseB 6 MecseB
2022 1. 56 et 56 ner
2023 1. 56 et 56 ner
6 MecsLeB 6 MecseB
2024 1. 57 ner 57 net
2025 T. 57 ner 57 ner
6 MecsI1IeB
2026 T. 58 et 57 ner
2027 1. 58 et 57 ner
6 Mecs1eB
2028 r. 59 ner 57 ner
2029 . 59 et 57 ner
6 Mecs1eB
2030T. 60 et 57 ner
2031 . 60 et 57 ner
6 Mecs1eB
2032 . 61 rox 57 ner
2033 . 61 rox 57 ner
6 MecsLeB
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2034 r. ‘ 62 roga

(3) Hauunas c 1 wronsa 2011 roma mst cynei
YCTaHABJIMBACTCS] HEOOXOMMBII CTPaXOBOW CTaX
IUIA HasHAueHWs neHcun 22 roda. B Kaxmom
MOCTEIYIOIIEM roay CTpaxoBOi CTaXX
YBEJIMUMBACTCS, TTOKa HE JOCTUTHET 35 JIeT, Kak
JUIT MY>KYMH, TaK W JUIS SKEHIIWH, COTJIACHO
Tadnumie 2.

57 ner ‘

Tabauya 2
Haunnas CrpaxoBoii cTaxx
¢ 1 mrons
2011 r. 22 roma
2012 . 24 roma
2013 1. 26 ner
2014 r. 28 jer
2015T. 30 ner
2016. 32 roga
2017 . 34 roga
2018 1. 35 ner

(4) Ionoxenus yactu (1) pacnpocTpaHstoTcs
Ha cyded, pabdoTaBIIMX B MEXKIYHAPOIHBIX
CyAeOHBIX HHCTAHIMAX; TPH D3TOM TEHCHUS
UCUHCIISIETCS. UCXO/I U3 CYMMBI BCEX MECSUHBIX
3aCTpaxOBAaHHBIX  BBIUIAT  Cyabe  Briciei
Cy/1eOHOM Manarhbl.

(5) HectpaxoBbie mepropl NESTETHHOCTH B
nomkHocTH cynpu Ao 31 mekabps 2005 roma
BKJITIOYAIOTCST B OOMMHA W CIEIHUAIbHBIA
CTpaxoBOM cTaxx. Pacxompl, cBsA3aHHBIE C
BKJTFOYEHUEM B CTPAXOBOM CTAX BBIIICYKA3aHHBIX
NEPHO/IOB, MOKPBIBAIOTCS u3 CpeAcCTB
TOCy/IJapCTBEHHOTO  Oo/pkera B TOPSIJIKE,
yCTaHOBJIEHHOM [IpaBUTENBLCTBOM.

VYcioBus Ha3zHA4YeHWs TIEHCHM TPOKYpOpam
YCTaHOBJIEHBI CT. 46 3akoHa PM «O meHcHsx
rOCY/IapCTBEHHOTO COLMAIBHOTO CTPAXOBAHMUS»

(1) 3BactpaxoBaHHOE JMIIO, JIOCTUTIIEE
BO3pacTa, YyKazaHHOro B 4Yacth (2), u
MOAATBEpIKIAtoIIee CTpaxoBOH CTaXK,

MIPeTyCMOTPEHHBIN B 4acTu (3), U3 KOTOpOro He
MeHee 15 JeT B OIDKHOCTH MPOKYpOpa, UMEET
MpaBO Ha MEHCHIO, UCUMCIIEHHYIO B pasmepe 75

IIPOLICHTOB CYMMBI BCEX MECSYHBIX
3aCTPaXOBAHHBIX  BBILIAT  JCHCTBYIOIIEMY
IPOKYpOpY B TIOCJICHEN 3aHUMAaEMOM
JIOJPKHOCTH.

(2) Haumnas ¢ 1 wmroms 2011 roma ms
MPOKYPOPOB ~ YCTAHABJIMBAETCSI  MEHCHOHHBIN

Bo3pacT 50 ner u 6 MecsLeB Kak Uil MYKYHH,
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TaK W JJIs JKeHIIMH. B KakIoMm mociemyroiiem Tabnuua 4
ro/ly TIEHCHOHHBII BO3PACT yBEIMUMBACTCS, TIOKa
HE  JIOCTUTHET  IIEHCMOHHOIO  BO3pacrta, Haunnas CrpaxoBoii cTax
npeaycMoTperHoro B dactu (1) crateu 41, ¢ 1 mons
coracHo Tabmue 3. 2011 T 22 roza
Taﬁﬂuua 3 2012r. 24 rona
2013 1. 26 ner
Hauunas INeHcHoHHBIH Bo3pacT 2014 r. 28 et
c | vrons Y — JKEHILHE] 2015r. 30 ner
2011T. 50 et 50 et 2016 . 32 rora
6 MecsILEB 6 MecsILEB 2017 34 rona
2012 51ron 51 rox 2018 . 35 ner
2013 . 51 rox 51 roxg
6 MecsILeB 6 MecsIeB 4 Ha BOEHHBIX IIPOKYPOPOB
2014 r. 52rona 52 roma pacnpocTpaHsiercss  JAEUCTBUE  3aKOHa O
2015r. 52roma 52rona IIEHCOHHOM OO0€CHEYEHNH BOEHHOCTYXKAIUX U
6 mecsnen 6 mecsten JIMI] HAYaIIbCTBYIOIIETO U PSIOBOTO COCTaBa
2016t >3 rona >3 roma OpraHOB BHYTPEHHHUX Jen. TpynoBod crax
2017. 651\3;(;);23 651\;%;3?123 IIPOKYPOPOB, ~ HEPEBENEHHBIX B  BOECHHBIC
2018 L S4roma 54roma NPOKYpaTypsl U B moapasaencHue [ enepanbHoi
2019 L. S4rom S4tom HPOKYpaTypbl, OCYLIECTBISIONIEE MTOTHOMOYHS B
6 MeCSLIEB 6 MecALCB BoopykeHHBIX CHIIaxX, BKJIFOYACTCS B  OOIIUIA
2020 T. 55 et 55 net TPYJOBOM CTa)K BOGHHOCITY>KaIlIero.
2021 T. 55 net 55 net (5) B TpymnoBoii/cTpaxoBoii cTaxk MpOKypopa,
6 MecsIIeB 6 MecsIIeB HEOOXOIUMBIIH Jin) b Ha3HAYCHU IICHCHUH,
2022r. 56 nier 56 nier BKJIFOYAETCS TAKKE TEPUOJ PabOThl B KAYECTBE
2023 1. 56 ner 56 ner CITeIoBaTeIsl MPOKYPATYPHI U CY/IBH.
6 mecsues 6 mecsues (6) HectpaxoBble MepHoOIbl JEITENLHOCTH B
2024 r. 57 ner 57 ner
JIOJKHOCTH MIPOKypopa, clieioBarens
2025 . 57 ner 57 ner
6 MecseS MPOKYypatypsl u cyabu 110 31 aexkadbps 2005 roga
2026 T 58 1T 57 et BKJIIOYAIOTCST B OOMIMA W CHeHUalbHBINA
20071 38 et 57 or CTpaxoBOM cTaxX. Pacxompl, CBsI3aHHBIE C
6 MecsIeB BKJIFOYEHHEM B CTPAXOBOM CTaX BBIILIECYKAa3aHHbBIX
2028 1. 59 ner 57 ner TIepruoa0B, TTOKPBIBAKOTCS u3 CpeICTB
2029 r. 59 ner 57 ner TOCYIJapCTBEHHOTO  Ol/pkeTa B TOPSJIKE,
6 mecsiteB ycTaHOBJIEHHOM [IpaBUTETLCTBOM.
2030 60 ner 57 ner Takum obpasom, B 2012 romy NeHCHOHHBIH
2031r. 60 nex >7 ner BO3pACT TPOKYPOPOB (MYXYMH U IKCHIIHH)
6 mecses cocrapisieT 51 ron, a cTtpaxoBoil cTax 24 rona
2032 . 61 roxg 57 ner > 2 ?
2033 1 61 ron 57 ot TOr7la Kak TIEHCHOHHBIA BO3pAacT pPabOvMX |
6 MecsILeB CITy’KallluX COCTaBJIAeT 57 JeT sl KEeHIMH U 62
2034 r. 62 roma 57 ner rojia Juisi My»4HH, a CTpaxoBou ctax 31 rog.
CpaBHeHME YCIIOBUM Ha3HAYeHUs TEHCUI
4) Hauvnas ¢ 1 wong 2011 roma g Pa3IAuHBIM KaTeropusm pabOTHUKOB
MPOKYPOPOB ~ YCTAHABIMBACTCS HEOOXOAUMBI  CBUIICTEIIbCTBYET 0 AUCKPUMHHAITHOHHOM
CTpaxoBOM CTaX JJIsi HAa3HAUYEHWs] MEHCHMM 22 XapaKTepe  TEHCHOHHOIO  3aKOHOJATeNbCTBa

roja. B xaxaom nocieayromeM rojmy CTpaxoBoi
CTaX yYBEIMYMBAETCS, TTOKA HE JJOCTUTHET 35 JIET,
KaK Uil MY)»KYUH, TaK ¥ JUI KEHIIMH, COTJIaCHO
tabmmre 4.
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PecnyOmuku Monosa.

JInst IpuBEICHHsT ATOTO 3aKOHOATEbCTBA B
COOTBETCTBUE C MEXTYHAPOJHBIMU HOPMaMH, Ha
HAIII B3V, HEOOXOIUMO:

1. paTu(ULIUPOBATh:
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a) IIporokon Ne 12 k KonBenuuu o 3ammre 3. Bectu Ne 8/223,1990 .
paB YeJIOBEKa U OCHOBHBIX CBOOO 4. Meronneckue PCKOMCH AN 1o

0) KouBenmuto MOT  Ne
MHHHMAJTbHBIX HOpMax
obecnieueHus» 1952 r.;

B) KonmBenmmmro  MOTNe 157 «O0
YCTAaHOBJICHUM  MEXKIYHApPOAHOW  CHUCTEMBI
COXpaHCHHS TIpaB B O0JACTH COLMAIBLHOIO
obecrieueHus» 1982 r.

2) BHECTH CYIICCTBCHHBIC HW3MCHCHUS B
3aKOHO/IATCIILCTBO O COLMAILHOM OOCCIICUCHHH,
B TOM 4YHCJIC YPaBHATh YCJIOBHUS Ha3HAYCHMS
reHcul B TeucHue 1-2 jieT, a He B Teuenue 10 -15
JIET,

3) mnpousBOAMTH  IepepacyeT  IEHCHUM
paboTaIOIMM TICHCHOHEPaM d4epe3 Kakiple 2
roja.
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RELATII INTERNATIONALE

LA EVOLUCION DE LA POLITICA EUROPEA
EN MATERIA DE INMIGRACION

Cristina BURIAN"

REZUMAT:
EVOLUTIA POLITICII EUROPENE DE IMIGRARE

Procesele de imigrare in Uniunea Europeana au suferit schimbari semnificative in ultimele sase decenii.
Originea de imigranti in UE a variat de la un deceniu la altul, astfel incat in anii 1950 - 1960 principalii
imigranti au fost originarii din Africa si turcii, mai tdrziu — originarii din Asia, in cea mai mare parte - Chinezi,
si, cel mai recent, latinoamericanii, mai ales columbienii §i ecuadorienii, care sosesc in masa in UE gi in special
in Spania, care, in 2007, a devenit un stat cu cele mai mari rate de imigrare in EU-10 %, urmata de Franta
(9,6%), Germania (8,9%) si Regatul Unit (8,1%). Trebuie de notat ca numarul de imigranti este in crestere mai
rapida decat populatia originard a tarii de destinaie.

Potrivit unui raport al Inaltului Comisariat pentru Refugiati al ONU (UNHCR), 80 la sutd din solicitantii
de azil in Uniunea Europeand aleg doar cdteva fari, in care cererea de azil este comparativ mai mare decdt rata
medie de azil in intreaga lume: Franta, Marea Britanie §i Germania. In opinia autoritatii contractante,
majoritatea imigrantilor incearcd sa ajunga la Europa ca refugiati economici, dar printre ei sunt, de asemenea,
persoane care au probleme cu justitia in tara sa, sau fug de persecutii politice sau religioase.

Este semnificativ, ca migratia oamenilor de stiingd, a intelectualilor, artistilor, tehnicienilor, atlefilor etc.,
este un proces negativ pentru tarile mai putin dezvoltate, chiar daca aceste tari sunt membre a UE.

Cuvinte-cheie: migratie, imigratie, politici europene de imigrare, solicitanti de azil, azil teritorial, azil
politic, azil diplomatic.

ABSTRACT:
THE EVOLUTION OF EUROPEAN IMMIGRATION POLICY

Migration in the European Union has undergone solemn changes within the last six decades. The origin of
immigrants in EU varied from one decade to another. In this connection, in 1950 and 1960 the basic immigrants
were Africans and Turks, and later — natives of Asia, mainly Chinese, and more recently Latin Americans,
especially Colombians and the Ecuadorians arriving in large quantities in EU and, in particular to Spain. The
last became a state with the highest level of immigration in EU - 10% in 2007, it is followed by France (9,6 %),
Germany (8,9 %) and the United Kingdom (8,1 %). It should be noted that the number of immigrants is growing
at a faster rate than the native population of the host countries.

According to the report, the United Nations Commissioner for Refugees (UNHCR), 80% of persons
searching for refuges in the European Union choose some countries, in which demand of a refuge is higher than
the world: France, United Kingdom and Germany. According to a position of the given organization the majority
of immigrants, try to reach Europe as economic refugees, but among them is as well persons disappearing from
justice as escaping from political or religious prosecutions.

It is noteworthy that the migration of scientists, intellectuals, artists, technicians, athletes, etc., is a
detriment to the least developed countries, even if they are members of EU.

* BURIAN Cristina — Doctor en derecho, Profesor titular interino, Universidad de Estidios Europeos de Moldavia
(Chisinau, La Republica de Moldavia); BURIAN Cristina — Doctor in drept, conferentiar universitar interimar, Universitatea
de Studii Europene din Moldova (Chisindu, Republica Moldova); BURIAN Cristina — PhD in Law, Acting Associate
Professor, European University of Moldova (Kishinev, The Republic of Moldova); BYPHAH Kpucmuna — Kaununat
IOPUINYECKHX HayK, 1.0. IorleHTa, EBporeiickuii yausepcuteT Monos! (Kummaes, Pecrryomimka Monosa).
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Keywords: migration, immigration, European immigration policy, asylum seekers, territorial asylum,
political asylum, diplomatic asylum.
PE3IOME:
3BOJIIOLUS EBPOIIEMCKO HMMUI PALIMOHHOM MOJIUTUKA

Muzpayus 6 Egponeiickom coroze npemepnena 3HAKOBble UIMEHEHUs 6 MmeueHue NOCIeOHUX wecmu
Odecamunemuil. Ilpoucxoocoenue ummuepanmos ¢ EC sapvuposanoce om decamunemus K opyeomy. B cesasu ¢
uem 8 1950 u 1960 20061 0OCHOBHBIMU UMMUSPAHMAMU ObLIU appuKaHybl U MYPKU, A NO30Hee — BbIXOOYbL U3
A3uu, 2n1aeHbIM 00pazoM KUMAyvl, U COBCEM HEOAGHO JAMUHOAMEPUKAHYbLL, OCODEHHO KOIYMOULiybl U
akeadopywl, npudvisaiowue maccoso ¢ EC u, ¢ uacmnocmu 6 Hcnanuu. Ilocrneouss 6 2007 200y cmana
20Cy0apcmeom ¢ camviM 8blcokum yposrem ummuepayuu 6 EC - 10%, 3a wneil cnedyem @panyusa (9,6%),
Tepmanus (8,9%) u Coedunennoe Koponescmeo (8,1%). Heobxooumo ommemums, 4mo Yucio UMMUSPAHMO8
pacmem bosiee ObICMPbIMU TMEMIAMU, YeM KOPEHHOe HaceNeHUe NPUHUMATOWUX CIPAH.

Lo dannvim doxnada Komuccapa Opeanuzayuu Obveounennvix Hayuii no oenam bexncenyes (YBKD),
80% nuy, uwywpux yoesicuwa ¢ Egponetickom corose eblouparom b HECKOILKO CIpPAH, 8 KOMOPbIX CHPOC
Yyoexcuwa gviute, wem 80 ecem mupe: Opanyus, Coedunennoe Koponeecmeo u I'epmanus. Coznacho nosuyuu
OanHOU  OpeaHusayuu  OOTLUIUHCINBO UMMUSPAHMO8, NbIMaomcs oodopamvcsi 0o Egponvt 6 kauecmee
IKOHOMUMECKUX OedICeHYes, HO Cpeou HUX eCMb MAKdce U JuYd, CKpblearowuecs om Hpasocyous wiu

cnacarowuecs: Om NOIUMUYECKUX WL PeUSUOIHBIX NPecIe008aHULL.
3uamenamenvro, ymo mucpayus y4eHvix, npedcmasumencti UHMeLIULEeHYUY, Xy00X CHUKOS, MEXHUKOS,
CHOPMCMEHO8 U M.0., NPedcmasisiem cobotl yuepo 0 HaumMeHee Pa3gumbvix CIpPaH, 0dice eciu OHU AGIIOMCS

yneramu EC.

Kniouegvie cnosa: mucpayus, ummuspayus, eBponetcKas UMMUSPAYUOHHAA NOTUMUKA, Tuya uwyujue
yoesxcuuge, meppumopuanshoe yoesjicuuge, nonumudeckoe yoejicuuje, OUNIOMamuyeckoe yoexcuuye.

Palabras clave: migracion, inmigracion, politica europea de inmigracion, solicitantes de asilo, asilo

territorial, asilo politico, asilo diplomadtico.

La migracion en la Union Europea ha
experimentado un cambio de signo en las Gltimas
seis décadas. Varios paises que conforman esta
organizacion han pasado en menos de una
generacion de ser sociedades con altas tasas de
natalidad que vivian un proceso de emigracion
constante a ver reducida su tasa de natalidad
pasando a ser sociedades receptoras de
Inmigracion.

Tras el final de la Segunda Guerra Mundial, la
necesidad de mano de obra hizo que varios
gobiernos europeos implementaran medidas que
abrieron paulatinamente sus sistemas para acoger
a trabajadores provenientes, en un principio, de
otros estados europeos menos desarrollados,
como Portugal o con sobrepoblacion, caso de
Italia, que se dirigian principalmente a Alemania y
Francia.'

Francia conoci6 en los anos 1920 y en los afos
1960 grandes olas inmigratorias. Tras la Primera

! Bade, Klaus J. Europa en movimiento: las migraciones
desde finales del siglo XVIII hasta nuestros dia; traduccion
castellana de Mercedes Garcia Garmila. Barcelona: Critica,
2003, p. 32.

Guerra Mundial, belgas, polacos e italianos
llegaron para contrarrestar la pérdida de 1 400 000
jovenes muertos en combate y otros tantos
invalidos. Luego de la Segunda Guerra Mundial
se facilit6 la inmigracion de espaioles,
portugueses, africanos (especialmente magrebies)
para paliar a la escasez de mano de obra. A partir
de 1974, se suspendi6 la politica de inmigracion,
salvo en los casos de reagrupacion familiar y
derecho de asilo. Por otra parte en Francia no se
puede establecer con exactitud el niimero de
inmigrantes, porque los hijos de inmigrantes
nacidos en el territorio son franceses. En el Gltimo
censo de 1999 se contabilizaron 4 310 000, lo que
representa un 7,4% de la poblacion, proporcion
que se mantiene estable desde 1975.2

Convertida en un movimiento de masas en el
siglo XIX, la inmigracion de Italia es aun la mas
importante que ha conocido Francia. En 1911 se
censaron 420 000 equivalentes al 36% del total de

2 Argerey Vilar, Patricia. Una revision de la politica
europea en materia de inmigracion. En: Revista espaiiola de
estudios norteamericanos. 2002, n® 13, N° 23 - 24, p. 205 -
215.
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los extranjeros en Francia, seguidos por los belgas
con 290 000. En el Periodo de entreguerras, la
inmigracion  italiana se  dispara  como
consecuencia de éxodo politico y economico. Asi
a comienzos de los afios 1930 los inmigrantes
italianos superan la cifra de 1 millén. Sin embargo
a partir del censo de 1968 los italianos perdieron
el primer lugar como extranjeros mas numerosos
en Francia siendo desbancados por lo espafioles y
después los portugueses. En ese afio se contaron
581 000 italianos y en el censo de 1999 la cifra
habia descendido a 201 670.

Sin embargo Italia ha mostrado en los ultimos
afios una considerable capacidad de absorcion de
inmigrantes  venidos  mayoritariamente  de
Rumania, Albania y Marruecos, que se instalan de
manera significativa en el norte de Italia (59,5%).
El ntimero de inmigrantes se duplico en cinco
afos, sobrepasando los 3 000 000 desde 2005. La
mayor parte entrar por Sicilia provenientes de
Libia. Asi, bajo el gobierno de Silvio Berlusconi,
680 000 trabajadores clandestinos fueron
regularizados en 2005 'y 100 000
extracomunitarios obtuvieron un permiso de
estancia.®

El origen de los inmigrantes en la UE ha
variado de una década a otra, asi en las décadas de
1950 y 1960, comenzo la inmigracion de
africanos y turcos, después la de asidticos,
principalmente chinos y mas recientemente de
latinoamericanos, especialmente colombianos y
ecuatorianos, que llegan masivamente a la UE y
en particular a Espana que en 2007 se convirtio en
el estado comunitario con la mayor tasa de
inmigracion, el 10%, seguido por Francia (9,6%),
Alemania (8,9%) y Reino Unido (8,1%). La
poblacién inmigrante crece a un ritmo mayor que
la poblacion espafiola. El grupo de inmigrantes
mas numeroso en Espaiia es el de los marroquies
(12,82%), seguidos de los rumanos (11,7%) vy los
ecuatorianos (9%).

Irlanda y el Reino Unido tienen opciones de
excepcion a las politicas europeas en materia de
asilo, visas e inmigracion. El Tratado de Reforma
preve darles derecho de excepcion en lo referente
a justicia y asuntos internos. El Reino Unido,

® Borjas George J. The economics of migartion. In:
Journal of Economic Literature (Nashville, Tennessee).
December 1994, Vol. XXXII p. 1667 — 1717. [On-line]:
http:/Aww.stanford.edu/group/scspi/_media/pdf/Reference
%20Media/Borjas_1994 Immigration.pdf (Visitado:
22.08.2012).
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gracias en gran medida a su pasado colonial,
cuenta desde hace varias generaciones con el
trabajo de los inmigrantes. El pais es un lugar
valorado por inmigrantes que alli disponen de un
tratamiento equitativo. El gobierno implementd
una politica liberal de inmigracion como la de
Suecia e Irlanda que abrieron sus fronteras sin
condicion a los ciudadanos de los nuevos estados
miembros. Como resultado de esta politica cerca
de 500.000 ciudadanos comunitarios se han
instalado en el pais. Por ello el gobierno ha
tomado una politica menos abierta con Bulgaria y
Rumania los dos tltimos adherentes a la UE. Por
su parte la sociedad Irlandesa estuvo caracterizada
por la emigracion econdmica hasta los afios 1980.
El crecimiento econdémico de los afios 1990
supuso la casi desaparicion del desempleo. Desde
1996 Irlanda presenta un saldo migratorio positivo
gracias a la entrada de extranjeros (principalmente
polacos y balticos) y el regreso de emigrantes
irlandeses. La Oficina de estadisticas irlandesa
estima que la proporcion de extranjeros en la
poblacion total aumento de 5,8% en 2002 a 9,5%
en 2006.

En Polonia a diferencia de los otros grandes
estados de la UE no se presenta un debate
considerable sobre la inmigracion. La causa
principal de este fenomeno es que Polonia es
esencialmente un pais de emigracion. La elevada
tasa de desempleo (15%) impulsan a los jovenes,
cualificados o no, a emigrar. El destino mas
habitual es Alemania seguida por el Reino Unido
e Irlanda. Por ello el debate polaco se centra en el
problema de la ,,fuga de jovenes” que provoca un
saldo migratorio negativo. La presencia de
inmigrantes contintia siendo limitada y el grupo
mas importante entre ellos proviene de Alemania.
En Suecia aproximadamente 12% de sus
9.000.000 de habitantes son de origen extranjero y
uno de cada cinco suecos es hijo de personas
nacidas en otro pais. Dentro de la UE Suecia es el
estado que acoge la mayor proporcion de
inmigrantes respecto a su nimero de habitantes.
Los refugiados politicos provenientes de Iran, Iraq

y Palestina constituyen el principal flujo
inmigratorio.
Segun el reporte de 2008 del Alto

Comisionado de las Naciones Unidas para los
Refugiados (ACNUR), el 80% de los
demandantes de asilo buscaban refugio en la
Union Europea, de la que tres de sus estados
formaban parte del grupo de los primeros cuatro
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paises en los que se demanda asilo a nivel
mundial: Francia (61.600), seguida por el Reino
Unido y Alemania. De acuerdo con este
organismo la mayoria de los inmigrantes que
intentan llegar a Europa son refugiados
economicos, pero entre ellos también hay
fugitivos de guerra y personas que huyen ante la
persecucion politica o religiosa. La migracion de
cientificos, intelectuales, artistas, técnicos,
deportistas, etc., constituye un perjuicio para los
paises menos desarrollados, aun si estos son
miembros de la UE. Finalmente, la libre
circulacion de todos trabajadores comunitarios en
el conjunto de la UE solo sera efectiva en mayo
de 2011.

Segiin Eurostat en espacio de treinta afios la
fecundidad cayo en numerosas regiones de la UE
por debajo del nivel de removimiento
generacional, que es de 210 hijos por 100
mujeres. Al mismo tiempo la esperanza de vida
aumenta rapidamente. También un informe
preparado en 2007 por el Comité de Politica
Economica de la UE y por la Comision Europea
dice que, como los ciudadanos de la UE tienen
menos hijos y viven mas tiempo, la poblacion de
la UE en edad laboral disminuiria en 16% entre
2004 y 2050. Lo que significa que la UE tendra
s6lo dos personas en edad laboral por cada
persona mayor en lugar de las cuatro de ahora. El
estudio dijo que el mayor gasto previsto ponia en
duda el sostenimiento de los sistemas de
pensiones. La inmigracion ayudaria solo en forma
parcial a resolver estos problemas, decia el
reporte.

El comisario de Justicia y Asuntos Internos de
la UE, Franco Frattini, propuso en octubre de
2007 la creacion de una tarjeta azul” de
residencia europea para revertir la tendencia de la
emigracion calificada. La medida (de ser
aprobada por los estados miembros) permitira a
los inmigrantes viajar dentro de la Unién Europea
luego de trabajar durante tres afios en una de los
estados comunitarios. Al respecto, el Parlamento
Europeo respaldd el 20 de noviembre de 2008 la
introduccion de dicha ,tarjeta azul” para atraer a
la UE a trabajadores altamente cualificados. Los
eurodiputados solicitan clarificar los requisitos de
admision y piden a los Estados miembros que no
,foben” cerebros a estos paises, especialmente en
sanidad y educacion, y sugieren dar prioridad al
mercado laboral comunitario. La tarjeta tendra
una validez de tres afios, se podrd renovar y
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complementard a los sistemas nacionales de
admision.

La preocupacion de la Comunidad por el
fendbmeno de la inmigracion viene motivada,
principalmente, por la necesidad de materializar el
objetivo de un espacio sin fronteras interiores
donde quedara plenamente garantizada la libre
circulacion de personas. Esta area de libertad solo
podia ser aceptada por los Estados a cambio de
establecer unas medidas compensatorias que
aseguraran un nivel optimo de seguridad en su
interior. Ello exigia reforzar tanto las fronteras
exteriores, como las medidas adoptadas en el
ambito del asilo y de la inmigracion. El miedo de
una afluencia y presencia masiva de nacionales de
terceros Estados, bien por motivos econdmicos,
bien por motivos de persecucion, va a
condicionar, de manera negativa, la naturaleza de
las medidas adoptadas, en un cierto caracter
restrictivo.*

El Estado, a pesar de ser concientes de las
dificultades para garantizar la seguridad anhelada
de manera individual, se mostraron reticentes a
dotar a la Comunidad de los medios necesarios
para alcanzar un espacio sin fronteras exteriores
en unas condiciones adecuadas de seguridad. Esta
dialéctica, entre actuar a nivel comunitario o a
nivel estatal, se va a resolver al ponerse en marcha
una cooperacion estatal fuera de las estructuras
comunitarias para, paraddjicamente, alcanzar el
objetivo comunitario de una Europa sin fronteras.”
Dicha cooperacion extra-comunitaria se desarrollo
principalmente través de dos foros: uno de
cooperacion entre un grupo de Estados mas
reducido que actuaba como avanzadilla —
Cooperacion Schengen — y otro que incluia a
todos los Estados miembros — Cooperacion a
Doce —.

El recurso a mecanismos de cooperacion
intergubernamental va a funcionar durante mas de
una década, concretamente desde los principios de

* Este estudio se centra exclusivamente en las medidas
adoptadas en el ambito de la inmigracion sin hacer referencia
a la politica comunitaria de asilo. Para un andlisis en
profundidad de la politica de la Union Europea esta
desarrollando en el ambito del asilo, ver, Bouteillet Paquet,
L’Europe et le droit d’asile, La politique européenne et ses
conséquences sur le pqys d’Europe centrale. Paris: Harmat,
2001, p. 125.

® Objetivo establecido en el Articulo 8 A del Acta Unica
Europea de 1986, posteriormente recogido en el Articulo 7 A
del Tratado de Maastricht de 1992, actualmente Articulo 14
TCE en la version de Niza de 2001.
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los afios ochenta hasta la entrada en vigor del
Tratado de Maastricht en 1993, cuando se
institucionaliza la Cooperacion a Doce en el
marco del Tercer Pilar.® Ello no impidi6 que en el
ambito Schengen, los Estados continuaran
intensificando sus relaciones y cosechando éxitos
hasta tal punto que, en 1999, el acervo de dicha
cooperacion acaba integrandose en la Unidn
Europea.

Sin lugar a dudas, uno de los avances mas
importantes del Tratado de Amsterdam de 1997
va a ser la trasferencia de las cuestiones
relacionadas con la inmigracion al pilar
comunitario, a través de la inclusion de un nuevo
Titulo IV rubricado ,,Visados, Asilo, Inmigracion
y otras Politicas relacionadas con la Libre
Circulacion de Personas”, con el objetivo de
promover el establecimiento progresivo de un
Espacio de Libertad, Sequridad y Justicia.”

La aparicion de ese nuevo titulo supone un
salto cualitativo de gran trascendencia, ya que
materias que, hasta el momento, tan so6lo habian
podido ser objeto de cooperacion
intergubernamental por su pertenencia al Tercer
Pilar, se incorporan, por primera vez, al pilar
comunitario con todas las consecuencias que ello
conlleva.®

Desde el punto de vista juridico y teniendo en
cuenta la situacion anterior, la comunitarizacion
de estas materas debe ser valorada positivamente:

e Por primera vez sera posible adoptar
normas de derecho privado en esta materia —
reglamentos, directivas y decisiones® - capaces de

® El Tercer Pilar de la Union Europea, de cardcter
intergubernamental se encontraba regulado en el Titulo VI
del Tratado de la Union Europea sobre la Cooperacion en
Justicia y Asuntos de Interior, cuyo articulo K.1 recogia
como una de las materias de interés la inmigracion. Para un
estudio de interés de la evolucion de la cooperacion en el
ambito de la inmigracion, véase Niessen J. The European
Unions Migration and Asylum Policies. The Hague: Kluwer
Law International. 1996, p.3 - 63.

" Boelles P. Introduction, Freedom, Security and Justice
for all. En: Guild E. and Harlow C. Implementing
Amsterdam, Immigartion and Asylum in the EC Law.
Oxford: Hart Publishing, 2001, p. 1 - 12.

& Monar J., Legitimacy of EU action in justice and home
affairs: an assessment in the Light of the freedoms of the
Traty of Amsterdam. En: Bendoer M. Coping with flexibility
and legitimacy after Amsterdam, the Netherlands: European
Institute of Public Administration European, 1998, p. xi +
259 p.

® Las caracteristicas de estos instrumentos juridicos
aparecen recogidas en el articulo 249 TCE. El Reglamento se
caracteriza por ser una norma de caracter general, obligatoria

asegurar una mayor armonizacion entre la
legislacion de los Estados miembros, al tratarse de
instrumentos juridicos vinculantes directamente
aplicables en los Estados, dada la primacia del
derecho comunitario sobre el derecho nacional.

e Por otra parte, al someterse las normas
sobre inmigracion a los procedimientos
comunitarios, la elaboracioén y toma de decisiones
se dota de mayor transparencia, lo que favorece su
control y seguimiento por parte de la sociedad
civil.

e Ademas, los Estados miembros dejan de
ser los protagonistas de la definicion de las
medidas a adoptar, ocupando su lugar las
instituciones comunitarias, cuya participacion
legitima la accion de la Comunidad en las
cuestiones de inmigracion. En un é&mbito tan
sensible para los derechos humanos y las
libertades fundamentales es destacable el papel
conferido al Tribunal de Justicia de las
Comunidades Europeas, que va a ejercer un
control jurisdiccional en la aplicacion e
interpretacion uniforme de la normativa al
respeto.*®

e Por ultimo, al tratarse de un ambito
competencial compartido por los Estados
miembros y la Comunidad, el principio de
subsidiariedad ha de determinar las situaciones en
que la Comunidad podra actuar.*

El incremento de la inmigracion a los paises de
la Europa comunitaria en las décadas de los
ochenta y los noventa (en un momento de
»politica de inmigracion cero” por parte de los
paises que tradicionalmente habian recibido
inmigrantes) puso sobre la mesa de los lideres de
la entonces Comunidad Econémica la necesidad
de disefiar una politica comin que ayudara a
gestionar de una manera ,,ordenada” los flujos

y directamente aplicable en el territorio de los Estados
miembros, a diferencia de la directiva que, para desplegar
plenamente sus efectos, requiere ser desarrollada a través de
una norma nacional que cumpla con su objetivo.

19 para un estudio en profundidad sobre los cambios de la
jurisdiccion del Tribunal de Justicia tras el Tratado de
Amsterdam de 1997 véase Fenelly N. The Area of Freedom
Security and Justice and the European Court of Justice — a
personal view. En: International and Comparative Law
Quarterly. 2000, Vol. 49, p. 1 - 14.

! Ver el pérafo 2 del articulo 5 TCE que define dicho
principio y establece como criterios a tener en cuenta para la
atribucion de competencias a la Comunidad, la eficacia y la
supranacionalidad, complementando por las disposiciones
contenidas en el Protocolo sobre el Principio de
Subsidiariedad y Proporcionaliedad anejo al Tratado.
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migratorios provenientes de paises que no eran
miembros. El principal problema para la
efectividad de esta intencion era, que ello suponia
que la Comunidad tuviera competencias mas alla
de lo econdémico. En concreto, competencias
politicas, cosa que en aquel momento no tenia.*?

Para salvar esta dificultad se firmaron acuerdos
internacionales por paises miembros de la CEE en
esta materia pero sin que fueran propiamente
acuerdos comunitarios. Tal es el caso del llamado
grupo de TREVI, o del grupo de Schengen. El
afan principal de estos acuerdos era el control de
las fronteras, la lucha contra el terrorismo
internacional y la inmigracion irregular y la
prevencion de los fraudes en las solicitudes de
asilo.

Norma comun en estos tratados que vamos a
llamar ,preliminares” fue el tratamiento
,defensivo” y ,,sospechoso” que se daba a la
presencia de inmigrantes en los territorios de los
estados de los paises firmantes.

La entrada en vigor del Tratado de Maastricht
a principios de los afnos 90 del siglo pasado con
sus implicaciones en materia de establecimiento
de una frontera comin europea y la libre
circulacion por las fronteras interiores, unido al
aumento de los flujos migratorios que se dirigian a
la Union Europea, volvi6 a poner sobre la mesa la
necesidad de una politica migratoria comun.

Seria a finales del afio 99, cuando Ia
presidencia finlandesa del Consejo de la Union
Europea acordd en la Cumbre de Tampere las
grandes lineas de lo que terminaria siendo la
politica europea comin en este ambito: se
establecieron cuatro grandes lineas de actuacion,
tres de las cuales se referian al control de las
fronteras, politica comiin de visados, la lucha
contra la inmigracion irregular y la gestion de los
flujos migratorios predominantemente laborales, y
solamente una de ellas se referia a la integracion
de los inmigrantes en territorio comunitario.
Apenas nueve meses después, se aprobaria el
Tratado de Amsterdam en el que, de una manera
»experimental” 'y durante cinco afios, se

12 El Colectivo Alter-accion esta constituido por. Emilio
José Gomez Ciriano, Myriam Gutiérrez Zornoza, Manuel
Jesus Maldonado Lozano y Ana Isabel Vazquez Cafiete)
todos docentes e investigadores de la Universidad de
Castilla-La mancha (Escuela Universitaria de Trabajo Social
de Cuenca) cuyo objetivo fundamental es la investigacion, la
formacion y la sensibilizacion en el ambito migratorio). [On-
line]: http://alteraccion-alteractivista.blogspot.com. (Visitado:
22.08.2012).
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introducian aquellos items de Tampere como
parte de las competencias propias de la Unidn
reguladas desde Bruselas. Se positivaba asi en los
textos de la Union Europea, el nacimiento de una
politica comin en materia de inmigracion. Ello
sin perjuicio de las politicas laborales y de
integracion de los inmigrantes, que seguian
recayendo en la orbita de competencias de los
estados miembros.

Desde mayo de 2000 hasta la actualidad se ha
producido un importante desarrollo de la politica
migratoria europea. Algunas de las principales
lineas de evolucion de la misma han sido las
siguientes:

e Profusa legislacion en materia de control
de fronteras, gestion de flujos y lucha contra la
inmigracion irregular: Directivas, Reglamentos y
Comunicaciones se han sucedido de forma
continuada en estos afos , algunas de las mas
relevantes son: la Directiva sobre reagrupacion
familiar (Directiva 2003/86/CE del Consejo, de
22 de septiembre de 2003, sobre el derecho a la
reagrupacion  familiar), la directiva sobre
inmigracion irregular (Directiva 2002/90/CE del
Consejo de 28 de noviembre de 2002 sobre la
entrada, a la circulacion y a la estancia irregulares)
o la conocida como ,,Directiva” de la vergiienza,
recientemente aprobada y que el gobierno espariol
va a aplicar como asi ha manifestado™ entre
muchas otras...

e  Extraterritorializacion de la politica
migratoria europea: Cada vez mas en se cuenta
con paises de origen y transito de los inmigrantes
para que la politica migratoria tenga mas efecto.
Esta ,alianza” se perfecciona vinculando la
concesion de ayudas al desarrollo o el
establecimiento de relaciones privilegiadas con la
UE a cambio de que estos paises colaboren en la
prevencion de flujos de salida de inmigrantes.
Ejemplos de esto son Frontex o las consecuencias
de los acuerdos de Rabat.

e  Apuesta por una inmigracion de corta
estancia, que pueda regresar a sus paises en
momentos de crisis economica.

e  Apuesta también por inmigracion muy
cualificada.

3 Directiva del Parlamento Europeo y del Consejo
relativa a procedimientos y normas comunes en los Estados
miembros para el retorno de los nacionales de terceros paises
que se encuentren ilegalmente en su territorio.


http://alteraccion-alteractivista.blogspot.com/
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o Timidos intentos en materia de

integracion de los inmigrantes que ya Se
encuentran en el territorio de la Union. (Ejemplo
de esto son los 11 puntos en materia de
integracion o las comunicaciones  sobre
inmigracion, integracion y empleo).

Todo esto en una Europa que ya cuenta
con mas de 20 millones de inmigrantes
procedentes de terceros paises y que, en palabras
de Franco Frattini, necesitara otros 20 en 20 afios.
De los aproximadamente 20 millones de
inmigrantes que actualmente se encuentran en el
territorio de la Union, una parte (la que tiene
como destino Alemania, Francia o Suecia) viene
fundamentalmente como consecuencia de la
reagrupacion familiar, mientras que otra parte, la
que supone un numero mayor en cifras llega a
Espafia, Italia, Irlanda o Portugal y es de caracter
mas laboral.

No podemos comprender el momento actual
de la politica migratoria de la Union

Europea sin enmarcarla desde unos referentes
historicos y espaciales concretos: son los
siguientes:

e El fracaso en la implementacion efectiva
del Proyecto de Constitucion Europea y la
decision, adoptada en el Consejo Europeo de
junio de 2007 de que se reforme el Tratado de la
Uniodn antes de mayo de 2009. Ello es importante
porgue el nuevo texto que salga adelante establece
el procedimiento de co-decision entre la
Comision, el Consejo y el Parlamento Europeos y
confiere un mayor protagonismo al parlamento en
materia de politica migratoria. El ,,no” irlandés en
referéndum al nuevo texto reformado pone entre
interrogantes el desarrollo del nuevo texto
constitucional.

e La Estrategia de Lisboa, que siete afios
después de su promulgacion sigue vigente y cuyos
objetivos de competitividad siguen presidiendo
todas las politicas de la Union, pero en especial la
politica de empleo en la que los inmigrantes
tienen un espacio fundamental, pues deberan
cubrir la demanda existente en tres espacios
fundamentales: 1) Sectores altamente
cualificados, 2) Sectores de servicios personales
que tienen como objetivo prestar atencion a
personas mayores y dependientes; 3) sectores no
cualificados o poco cualificados de la produccion.
La estrategia de Lisboa también ha acufiado un
nuevo concepto respecto al empleo: el de
flexiseguridad™: (flexibilidad y seguridad).
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e FEl aumento del numero de paises

miembros de la Union desde 15 a 27 en poco
tiempo y la constatacion de que es necesario tratar
de manera diferenciada a los inmigrantes
procedentes de estos paises de los nacionales de
terceros paises, pero que tampoco podran ser
tratados como nacionales de los ,,viejos” Estados
miembros (por eso se establecieron periodos de
transicion). Ademas estos nuevos miembros se
convierten actualmente en frontera exterior de la
Uniodn y por tanto receptores de nuevos flujos de
inmigrantes.

Los disturbios sucedidos en las banlieues
de Paris en el otofio de 2005, la situacion
experimentada en la frontera Sur de la Union
Europea (Ceuta y Melilla, Lampedusa, Malta,
Canarias) que han abocado a los estados
miembros a intensificar su cooperacion en la
politica migratoria de control de fronteras desde
una perspectiva mas comun y global.

Existen algunos aspectos positivos 0 ,,luces” en
la politica migratoria europea que no podemos
dejar de destacar aun considerandolos
insuficientes como son los siguientes:

1) Desde hace pocos afios se reconoce que la
politica migratoria ha de ser planteada de forma
holistica y comprehensiva. Se han introducido en
algunos textos de la Union Europea términos
como ,,coherencia de las politicas comunitarias”
(por ejemplo: la politica agricola comiin no puede
considerarse aparte de las politicas de desarrollo
de los terceros paises). Asimismo empiezan a
tomarse en consideracion los Objetivos de
Desarrollo del Milenio en las politicas
cooperacion (si bien mas como intencién que
como accion o resultado).

2) Se esta realizando un importante esfuerzo en
la definicion de unos principios bésicos de
integracion (BPI) que sirvan de guia a los paises
miembros en sus propias politicas (recordemos
que las politicas de integracion forman parte de
las competencias de los Estados Miembros). Se ha
avanzado en la creacion de unos puntos de
contacto nacionales sobre integracion y también
en la produccion de unos documentos de trabajo
sobre integracion en los que participan actores
politicos, actores sociales y académicos.
Asimismo se ha legislado (aunque no siempre de
la manera abierta que seria deseable) en materias
sensibles como son la reagrupacion familiar / 0 el
estatuto de los nacionales de terceros paises que
son residentes de larga duracion.
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3) Se estan planteando formas imaginativas de
gestionar la migracion laboral, como es el
novedoso concepto de la migracion circular,
definido como una forma de migracion que se
gestiona de manera que hace posible cierto grado
de movilidad legal en uno y otro sentido: De
nacionales de terceros paises establecidos en la
UE o de residentes en terceros paises que vengan
a formarse, trabajar o estudiar temporalmente en
la UE, siempre que al final del periodo regresen a
su pais.

Sin embargo, las sombras de la politica
migratoria eclipsan, de lejos, a las luces, y es que
una politica basada de una manera tan explicita en
el control de los flujos y de las fronteras no puede
menos que poner el interrogante sobre algunos
elementos por su ,,amenaza” a los Derechos
Humanos. Elementos como los siguientes:

En materia de politica de empleo, €l 13 de
septiembre de 2007, el comisario Frattini
planteaba la necesidad de la Union de atraer mano
de obra fundamentalmente cualificada, puesto que
mucha de la que estaba llegando era poco
cualificada y ponia a la Unidon Europea en
inferioridad de condiciones frente regiones como
Estados Unidos o Asia, que tenian mano de obra
muy abundante, cualificada y barata. Esto
afectaba claramente a la consecucion de los
objetivos de la estrategia de Lisboa, que pretendia
hacer de Europa el espacio mas competitivo del
mundo en 2010.

Este planteamiento no es inocente en absoluto
y supone que cuando en la Unidn se habla de la
contratacion ~ de  trabajadores  altamente
cualificados procedentes de los paises en
desarrollo, dicha contratacion se contemple mas
desde los intereses de los paises de la Union que
desde los paises de donde provienen, existiendo
un riesgo evidente de fuga de cerebros (brain
drain) y de socavamiento de los ya de por si
fragiles sistemas de proteccion social existente en
estos paises.

Ciertamente la Union ha acuiiado el término de
Hreclutamiento ético” y tiene un discurso
impecable acerca del respeto a los mercados
laborales de los paises de origen. Sin embargo, no
es menos cierto que en el contexto de
globalizacibn en que nos encontramos, los
mercados laborales de los paises en desarrollo
estan condicionados y concebidos desde los
intereses de los paises desarrollados, con lo que no

60

hay equilibrio y los paises del Sur quedan como
los mas desprotegidos.

En el campo de la de integracion. El mismo
comisario  Frattini, comentaba como los
inmigrantes eran una parte crucial de la estrategia
de Competitividad de la Union Europea y su
completo potencial solamente se podia aprovechar
de modo pleno si se les daba la oportunidad de
integrarse en las sociedades de recepcion y en sus
economias. La integracion de los inmigrantes que
residen legalmente se convertia asi en una
prioridad principal y una parte clave de una
politica  europea de  inmigracion = mas
comprehensiva, siempre desde el punto de vista
de la competitividad. Es decir, se pretende integrar
a los inmigrantes teniendo solo en cuenta el factor
laboral.

En el ambito de las politicas de control: Las
politicas de control de flujos y de lucha contra la
inmigracion irregular son altamente cuestionables
y represivas. Algunos ejemplos que lo atestiguan
son los siguientes:

La Unién Europea esta blindando sus fronteras
cada vez mas. Sus instrumentos son FRONTEX,
RABIT (fuerza rapida de accion e intervencion)
los ILO (agentes de enlace en inmigracion) la VIS
(servicio de intercomunicacion sobre los visados
de corta duracion), la red de patrullas europeas o
el sistema de vigilancia de las fronteras exteriores
de la Unidn). Sin ir més lejos, en este pasado
verano, una mision de expertos de Frontex viajo a
Libia para asesorar en la fortificacion del Norte de
Africa como lugar de transito de inmigrantes,
mientras que RABIT tendré en breve su primera
mision en Portugal, pero luego en Rumania y
Bulgaria. Su mision serd, principalmente, atrapar
a aquellos que intenten entrar en la Union.

Se estan celebrando cumbres entre la Unidn
Europea y paises emisores de emigrantes (muy
principalmente Africa), con la idea de transmitir
claramente cudl va a ser la politica de la Union
Europea respecto de la inmigracion procedente de
estos paises o de transito por Africa. La idea es
proponer iniciativas de desarrollo a cambio de la
activa implicacion de estos paises en la gestion de
las fronteras y la lucha contra la inmigracion
irregular. Sin ir mas lejos, a nivel del continente
africano, los ministros de toda la Unién Europea y
de toda Africa se reunieron en Tripoli en
noviembre de 2006 en una conferencia sobre
migraciones y desarrollo, mientras que en julio de
2006 se desarrolld otra conferencia regional en
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Rabat sobre migracion y desarrollo que congrego
aunos 60 paises de origen, transito y destino.

Se han creado iniciativas profundamente
eurocéntricas en cuanto a su interés, como son los
conocidos como ,,paquetes de movilidad” entre la
Union Europea y determinados paises, que se
hayan comprometido activamente a cooperar con
la UE en la gestion de los flujos de migracion,
entre otras cosas mediante la lucha contra la
migracion ilegal, y que estén interesados en
conseguir un mejor acceso al territorio de la UE
para sus ciudadanos. Las asociaciones de
movilidad tienen siempre en cuenta el estado
actual de las relaciones de la UE con el tercer pais
afectado, asi como el planteamiento general de
cara al mismo en las relaciones exteriores de la
UE. Las asociaciones de movilidad se adaptan
siempre a las particularidades de cada tercer pais
afectado, a las ambiciones del pais en cuestion y
de la UE, y al nivel de compromisos que el tercer
pais est¢ dispuesto a asumir en términos de
actuacion contra la migracion ilegal y la
facilitacion de la reintegracion de los repatriados,
incluidos los esfuerzos para  suministrar
oportunidades de empleo a quienes regresan.

Se ha aprobado recientemente la conocida
como , directiva de la vergilienza™: que agiliza los
procedimientos para la expulsion (retorno ) de los
inmigrantes en situacion irregular y siembra serias
dudas sobre los procedimientos para la retencion
de estos inmigrantes en los centros de
internamiento de extranjeros hasta tanto sean
expulsados tal y como han denunciado numerosas
organizaciones.'*

Las migraciones constituyen un fendémeno
demografico sumamente complejo que responde a
causas diversas y muy dificiles de determinar, en
especial porque debido a las migraciones
irregulares o disfrazadas de actividades turisticas o
de otra indole, los datos cuantitativos son dificiles
de obtener, especialmente en el caso de los paises
subdesarrollados. Responden a la inquietud
generalizada de los seres humanos de buscar
siempre un mejor lugar para vivir ya que, como
senala Pierre George: ,,La fuente de desigualdad
mas inevitable (ineluctable en el original) entre
los hombres es su lugar de nacimiento” y con las
migraciones se intenta superar esa desigualdad.
Las principales causas de las migraciones son:

1 Informe presentado por Colectivo Alter-accion, Cuenca
(Espaia), septiembre de 2008.
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Causas politicas

Se refieren a las causas derivadas de las crisis
politicas que suelen presentarse en ciertos paises.
Muchas personas que temen a la persecucion y
venganza politicas abandonan un pais para
residenciarse en otro o, al menos, intentan
abandonarlo, aunque a menudo pueden llegar
inclusive a perder la vida cuando se trata de
regimenes totalitarios. Cuando las personas
emigran por persecuciones politicas en su propio
pais se habla de exiliados politicos, como sucedio
en el caso de los espanoles que huian de la
persecucion del gobierno franquista después de la
Guerra Civil espafiola. Ejemplos de este tltimo
caso lo representan Juan David Garcia Bacca y
Pablo Vila Dinarés asi como muchos otros que se
dirigieron a otros paises. En Venezuela se produjo
en diversas ocasiones el mismo proceso de exilio,
pero en sentido inverso a la inmigracion de los
exiliados espafoles y de otros paises: el caso de
Andrés Eloy Blanco podria sefialarse como
ejemplo.

Causas culturales

La base cultural de una poblacion determinada
es un factor muy importante a la hora de decidir a
qué pais o lugar se va a emigrar. La cultura
(religion, idioma, tradiciones, costumbres, etc.)
tiene mucho peso en esta toma de decisiones. Las
posibilidades educativas son muy importantes a la
hora de decidir las migraciones de un lugar a otro,
hasta el punto de que, en el éxodo rural, este factor
es a menudo determinante, ya que los que
emigran del medio rural al urbano suelen ser
adultos jovenes, que son los que tienen mayores
probabilidades de tener hijos pequefios.

Causas socioeconomicas

Son las causas fundamentales en cualquier
proceso migratorio. De hecho, existe una relacion
directa entre desarrollo socioecondmico e
inmigracion y, por ende, entre subdesarrollo y
emigracion. La mayor parte de los que emigran lo
hacen por motivos econdmicos, buscando un
mejor nivel de vida. La situacion de hambre y
miseria en muchos paises subdesarrollados obliga
a muchos emigrantes a arriesgar su vida (y hasta
perderla en multitud de ocasiones), con tal de salir
de su situacion.

Causas familiares

Los vinculos familiares también resultan un
factor importante en la decision de emigrar, sobre
todo, en los tiempos mas recientes, en los que
cualquier = emigrante = de  algin  pais


http://es.wikipedia.org/wiki/Exilio
http://es.wikipedia.org/wiki/Franquismo
http://es.wikipedia.org/wiki/Guerra_Civil_espa%C3%B1ola
http://es.wikipedia.org/wiki/Juan_David_Garc%C3%ADa_Bacca
http://es.wikipedia.org/wiki/Pau_Vila
http://es.wikipedia.org/wiki/Andr%C3%A9s_Eloy_Blanco
http://es.wikipedia.org/wiki/Hambre
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subdesarrollado, necesita de mucha ayuda para
establecerse en otro pais de mayor desarrollo
econdmico.

Causas  bélicas y otros  conflictos
internacionales
Constituyen una verdadera fuente de

migraciones forzadas, que han dado origen a
desplazamientos masivos de la poblacion,
huyendo del exterminio o de la persecucion del
pais o ejército vencedor. La Segunda Guerra
Mundial en Europa (y también en Asia), asi como
guerras posteriores en Africa (Biafra, Uganda,
Somalia, Sudan, etc.) y en otras partes del mundo,
han dado origen a enormes desplazamientos de la
poblacion o, como podemos decir también,
migraciones forzadas.

Catastrofes generalizadas

Los efectos de grandes terremotos,
inundaciones, sequias prolongadas, ciclones,
tsunami, epidemias, y otras catastrofes tanto
naturales como sociales (o0 una combinacion de
ambas, que es mucho mas frecuente) han
ocasionado grandes desplazamientos de seres
humanos (también podriamos considerarlos como
migraciones forzosas) durante todas las épocas,
pero que se han venido agravando en los tltimos
tiempos por el crecimiento de la poblacion y la
ocupacion de areas de mayor riesgo de ocurrencia
de esas catastrofes.

Para comprender el alcance actual de la
inmigracion es importante conocer, en primer
lugar, por qué se producen las migraciones
internacionales. Se trata de realizar una reflexion
sobre los factores que impulsan a un individuo a
abandonar su pais de origen, y las caracteristicas
de los paises receptores, que los hacen atractivos
para el potencial emigrante. Cuando se revisan las
causas de la migracion es habitual centrar la
atencion en las condiciones macroecondmicas que
atraen la migracion por parte de los paises de
destino, asi como en la que empujan a emigrar a
los individuos.

Existen razones de diversa tipologia que
influyen en la decision personal o familiar de
modificar el lugar de residencia. Las teorias que
profundizan en todos estos factores se conocen
con el nombre de teorias del push y pull, y se
deben al Profesor Ernest G. Ravenstein.™

> Argerey Vilar Patricia; Estévez Mendoza Lucana y
otros, El fendmeno de la inmigracion en Europa,
perspectivas juridicas y econdémicas. Madrid: Editorial:
Dykinson, 2005, p. 107.

Al abordar los factores determinantes de los
flujos migratorios se distingue entre factores de
expulsion o de oferta y factores de atraccion o de
demanda:

e Se consideran factores de expulsion
aquellos que se ejercen desde el pais de origen y
que afectan a los individuos incentivandoles a
tomar la decision de emigrar. Dentro de estos
factores de oferta se pueden considerar tres
estadios diferentes de clasificacion: factores de
oferta relacionadas exclusivamente con el pais de
origen, con el pais de destino o con ambos.

e Se consideran factores de atraccion
aquellos que se ejercen desde el pais de destino y
que atraen o motivan a los individuos que residen
en los PED para que decidan trasladarse. Dentro
de estos factores de demanda, obviamente, se
considera un unico estadio de clasificacion:
factores de demanda relacionados con el pais de
destino.

Con el objetivo de facilitar la comprension y
seguimiento de los push y pull factores se expone
a continuaciéon un cuadro sindptico que incluye
los diferentes factores que se desarrollan con
posterioridad.

Pueden diferenciarse varios tipos de factores
en funcion de que afecten el pais de origen al de
destino a ambos:

Factores de expulsion relacionados con el
pais de origen

a) Una situacion de paro o subempleo en el
pais de origen del emigrante es el factor de
expulsion tradicional mdas habitual. Cuando se
trata de analizar las migraciones contemporaneas,
las crisis econdmicas se encuentran normalmente
detras de todo proceso migratorio, como es el caso
de los paises latinoamericanos o del continente
africano. Y como es obvio, toda crisis economica
afecta al mercado de trabajo, generando
desempleo, precariedad laboral o engrosando el
volumen de economia informal.

b) Escasas perspectivas economicas a corto o
medio plazo en el pais de residencia, es decir, falta
de una politica econémica de consenso que esta
orientada a impulsar el desarrollo econémico en
PED.

c) Posible tradicion migratoria en el pais de
origen. Aungue las migraciones son inherentes a
la historia de la humanidad existen casos como e
de la  Replblica  Dominicana  donde
tradicionalmente se producen migraciones con
destino a Espaia.

62


http://es.wikipedia.org/wiki/Segunda_Guerra_Mundial
http://es.wikipedia.org/wiki/Europa
http://es.wikipedia.org/wiki/Asia
http://es.wikipedia.org/wiki/%C3%81frica
http://es.wikipedia.org/wiki/Biafra
http://es.wikipedia.org/wiki/Uganda
http://es.wikipedia.org/wiki/Somalia
http://es.wikipedia.org/wiki/Sud%C3%A1n
http://es.wikipedia.org/wiki/Terremoto
http://es.wikipedia.org/wiki/Tsunami

Revista Moldoveneasca de Drept International si Relatii Internationale

Nr. 3,2012

d) La existencia de conflictos bélicos, las
persecuciones por razones politicas o religiosas,
asi como la insatisfaccion general con el entorno
socio-politico en el pais de origen ocasionan
generalmente el éxodo de las personas afectadas.
Es lo que da lugar a un tipo particular de
extranjeros que se conocen como refugiados o
solicitantes de asilo.

e) La disponibilidad de recursos econémicos
propios o, en su defecto, la facilitad de acceso al
crédito necesario para enfrentarse a los gastos que
lleva aparejados el proyecto migratorio suele ser
determinante en la decision de abandonar el pais
de residencia.'®

Factores de expulsion relacionados con el
pais de destino

a) Las expectativas de ingresos futuros mas
elevados en el pais de destino es uno de los
reclamos que mas han preocupado a los tedricos
de la economia de las migraciones. Los
trabajadores toman la decision de emigrar en las
mismas condiciones en las que pueden decidir
sobre cualquier otro tipo de inversion en capital
humano. Este enfoque es conocido como el de la
teoria del capital humano. Para tomar la decision
de emigrar los trabajadores calculan el valor de las
oportunidades de ejemplo, netas de los costes de
traslado, en los mercados de trabajo alternativos,
escogiendo aquella opcion que maximice el valor
presente neto de cada corriente de ganancias
futuras. Asi, el trabajador emigrard del pais de
origen al pais de destino solo cuando la ganancia
neta sea positiva.

b) Existe toda una linea de investigaciones
en materia de migraciones que enmarca la
decision de emigrar el contexto social de los
individuos. Asi la existencia de redes sociales
(social networks) en el pais de acogida, y
especificamente de algin miembro de la familia
que haya iniciado con anterioridad el proyecto
migratorio y que pueda ayudar al nuevo emigrante
a instalarse y desenvolverse en el pais de destino
escogido, incrementa la propension a la
emigracion.

c) Otros factores de indole diversa como el
idioma, las perspectivas de futuro para la familia,
los costes de la vivienda e incluso los precios de
los vuelos pueden resultar igualmente relevantes
en la eleccion de un pais o region de destino
determinado.

1% Ibidem., p. 109.
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Factores de expulsion mixtos

a) Un factor de expulsion de caracter mixto
de gran importancia es la distancia es la distancia
creciente entre las rentas per capita de los paises
de destino y los paises de origen, es decir, las
fuertes  divergencias en la  distribucion
internacional de la renta.

b) Las diferencias en las prestaciones del
estado de bienestar entre paises de origen y de
destino pueden actuar asimismo como factor de
expulsion. Asi por ejemplo, la falta de acceso a
asistencia sanitaria, unida a una escasez de
recursos econdmicos en el pais de origen, junto a
un generoso sistema de proteccion social en el
pais a anfitrion, podria impulsar, e incluso obligar
a un individuo a tomar la decision de abandonar
su pais.17

c) La distancia geografica entre el pais
elegido de destino y el pais de origen influye en
cierta medida en la decision de emigrar.18

d) El abaratamiento de los costes de la
informaciéon 'y el transporte provoca un
incremento en la propension a emigrar. Es obvio
que cuanto mas caro resulta trasladarse de un pais
a otro, menos personas elegiran hacerlo.

e) Las diferencias en las tasas previsibles de
desempleo pueden ser un factor provocador de las
migraciones.'® Asi por ejemplo, el envejecimiento
de la poblacion europea podria significar una
fuerte reduccion de los niveles de desempleo en
Europa, siendo este extremo el opuesto al
incremento del paro en los PED.

f) Las tendencias demograficas Norte-Sur en
lo que respecta a la estructura de edad y a la
fertilidad de la poblacion podrian considerarse
como un factor explicativo de las migraciones
segin el profesor Zimmermann.® Mientras la
poblacion del Norte en general tiene a estancarse
y envejeces progresivamente, la poblacion de los
paises del Sur continfia creciendo a un ritmo
acelerado.

g) Las diferencias internacionales en la
remuneracion a la cualificacion o al capital
humano determinan en gran medida los flujos

17 Zimmermann K. F. Algunas lecciones generales sobre
el problema europeo de las migraciones. En: Revista del
Instituto de Estudios Econémicos. 1994, nr. 4, p. 3 - 32.

'8 La facilidad de acceso al pais de destino puede resultar
un factor geografico de suma importancia. Tal seria el caso,
en general, del Norte de Africa con respeto al Sur de Europa,
o en particular de Marruecos con respeto a Espafia.

¥ Zimmermann. Op. cit., p. 20.

% |bidem., p. 51.
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migratorios. Este factor de expulsion ha sido
ampliamente estudiado a través de la teoria de la
auto-seleccion.

Factores de atraccion (pull factors)

Segtin Piore, las migraciones no se generan por
los factores de expulsion en los paises de origen
de las migraciones, sino por los factores de
atraccion ejercitados desde los paises receptores.21
En el caso de los factores de atraccion no es
posible distinguir entre aquellos relacionados con
el pais de origen, de destino y ambos. Solo es
logica la categoria de los factores de atraccion
ejercidos desde el pais anfitrion.

Factores de atraccion relacionados con el
pais de destino

a) la teoria del mercado de trabajo dual
sostiene que al margen de otras motivaciones de
naturaleza multiple, las migraciones
internacionales se producen por la fuerte demanda
de mano de obra abundante, especializada y
barata por parte de las sociedades industriales
modernas.

b) El signo de la politica migratoria del pais
anfitrion constituye asimismo un factor decisivo
en la toma de la decision de modificar el lugar de
residencia. Este factor se ejerce de manera
positiva o negativa en funcion de las directrices de
la politica migratoria. La politica laxa en el pais de
destino en relacion con el acceso al mismo se
perfila como un factor muy poco usual en
nuestros dias.

c) La baja natalidad en algunos paises
desarrollados puede llegar a fomentar politicas de
atraccion de mano de obra extranjera con al
finalidad de alcanzar una ratio equilibrada de
poblacion activa y asegurar el futuro de los
sistemas de pensiones.

d) La economia sumergida podria ser
considerada, por Ultimo, como un factor de
atraccion. La combinacion del débil control de
fronteras junto con la existencia de un amplio
sector de economia sumergida, hacen del Sur de
Europa en particular, un &rea especialmente
propicia para la inmigracion clandestina.

Los efectos de 1a migracion internacional
sobre los paises de origen

La migracion internacional puede afectar el
desarrollo econdomico de los paises de origen de
varios modos. Sus persecuciones sobre el

2! pPiore Michael J. Birds of passage, Migrant Labor and
Industrial Societies. New York: Cambridge University Press,
1979, p. 74.
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desempleo son generalmente escasas porque el
niumero de emigrantes suele ser pequefio
comparado con la poblacion activa total y porque
los emigrantes, como en el caso de algunas
mujeres gque van a trabajar al extranjero, no eran
necesariamente econdmicamente activos en el
pais de origen. La migracion puede provocar una
escasez de determinadas ocupaciones gque puede
entorpecer econdmico, sobre todo si se trata de
mano de obra muy calificada, y los paises con
economias estancadas pueden tener mas dificultad
en capacitar y retener a trabajadores muy
especializados. Sin embargo, los paises en
desarrollo que necesitan expertos han recurrido,
como solucion a corto plazo, a asesores técnicos
extranjeros.?

Los emigrantes que regresan pueden ejercer
una influencia salubre sobre el desarrollo si el pais
de origen ofrece un ambiente social y econdmico
propicio a la utilizacion productiva de sus
aptitudes y ahorros. En la mayoria de los casos los
emigrantes que regresan a su pais han demostrado
mas inclinados al consumo que a la inversion
productiva y mas a la inversion en el comercio o
el sector de servicios que en la industria. Con
frecuencia han tenido dificultad en encontrar un
empleo idoneo a su regreso, y muchos prefieren
establecer sus pequefios negocios. Sin embargo,
las empresas que establecen son, en general,
pequefias e ineficaces en lo que se refiere a la
generacion de empleo, por lo que ofrecen pocos
estimulos para el desarrollo.

Los efectos de la migracion internacional
sobre los paises de destino

Cuando un pais tiene escasez de mano de obra
de mano, la disponibilidad de trabajadores
extranjeros permite la utilizacion productiva de un
capital, de otro modo, permaneceria inactivo Yy
favorece, asi, el crecimiento economico. No
obstante, si el desempleo es alto, los efectos de la
migracion laboral en el crecimiento econdémico
son més dudosos. A veces los efectos de la
migracion laboral en el crecimiento de la
produccion son escasos, ya que los puestos
ocupados por trabajadores extranjeros suelen tener
una productividad baja. Debido a la diversidad de
las circunstancias individuales y a que las
evaluaciones se basan en supuestos que no
siempre se cumplen en la préactica, no existe
acuerdo en cuanto al efecto de la emigracion

22 Naciones Unidas. Migracion internacional y desarrollo,
Informe conciso. New York: Naciones Unidas 1997, p. 57.
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internacional en las mediciones totales de la
actividad econémica de los paises de destino.”®

Otra cuestion importante ha sido el efecto de la
migracion sobre los salarios de los no migrantes.
Es ese caso, los datos disponibles muestran de
manera sorprendentemente sistematica que la
relacion entre los salarios de los no migrantes y el
nivel de migracion internacional es débil, lo que
supone que los trabajadores migrantes no
reemplazan a los no migrantes. Aunque recientes
evaluaciones del método tipico utilizado para
evaluar dicha relacion indican que puede tener
graves deficiencias, todavia no existe una
metodologia apropiada para determinar los
efectos de la migracion sobre los salarios de los
trabajadores no migrantes.?

Las migraciones tienen consecuencias directas
e indirectas tanto en los paises o areas de
emigracion como en los de inmigraciéon y en
ambos casos, pueden tener efectos tanto positivos
COMO negativos:

e Parael lugar de emigracion:

Constituyen consecuencias positivas: el alivio
de algunos problemas de sobrepoblacion; el logro
de una mayor homogeneidad cultural o politica
(los mas descontentos son los que primero
emigran, quedando so6lo los mas conformes que
suelen estar de acuerdo con su situacion
socioecondmica o politica); la disminucion de la
presion sobre los recursos; la inversion de las
remesas de dinero que envian los emigrantes; la
disminucién del desempleo; el aumento de la
productividad y el aumento de la venta de
productos en otros paises.

Estas  situaciones  provocan  multiples
problemas en las familias, que van desde un
decaimiento del rendimiento escolar, incremento
del fenémeno de las pandillas juveniles, hasta el
incremento del consumo de drogas, sin pretender
que la migracion sea la Unica causa de estos
fenomenos.

e Parael lugar de inmigracion:

Constituyen  consecuencias  positivas: el
rejuvenecimiento de la poblacion; la poblacion se
hace mas dispuesta a los cambios (sociales,

% |bidem., p.79.

% Borjas George J. The economics of migartion. En:
Journal of Economic Literature (Nashville, Tennessee).
December 1994, Vol. XXXII, p. 1667 - 1717. [On-line]:
http:/Aww.stanford.edu/group/scspi/_media/pdf/Reference
%20Media/Borjas_1994 Immigration.pdf. (Visitado:
22.08.2012).
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culturales, técnicos); aportes de capital y de mano
de obra; aportes de nuevas técnicas (innovacion
tecnoldgica): llegan personas ya preparadas sin
que haya tenido que invertirse en su preparacion;
aumenta la diversidad cultural, por lo que el pais
comienza a tener acceso a manifestaciones
culturales nuevas (arquitectura, arte, nuevas
tecnologias, etc.); aumenta el consumo.

Y constituyen consecuencias negativas:
pueden aparecer desequilibrios en cuanto a la
estructura por edad y sexo; introducen una mayor
diversidad politica, lingiiistica, religiosa, llegando
a formarse grupos completamente segregados y
marginales; perjudica a la conciencia gremial de
la clase trabajadora, ya que los inmigrantes suelen
aceptar salarios inferiores a los de la poblacion
local; aumentan las necesidades de servicios,
sobre todo, asistenciales y educativos; aumentan
las importaciones de productos de los lugares de
procedencia de los inmigrantes; remesas de dinero
hacia los lugares de procedencia de los
inmigrantes; disminucion de los salarios en
algunas ramas o sectores por la explotacion
laboral de los inmigrantes, al no llevar
documentos de autorizacion de tal migracion, este
pais puede decidir si echar al emigrante o no, etc.

El impacto econdmico de la migracion
provoca bastante menos controversia cuando se
trata de los efectos sobre los paises emisores. Esta
tendencia es curiosa porque no esta del todo claro
que la emigracion solamente genere efectos
positivos para paises emisores. Entre los aspectos
positivos de la emigracion sobre la economia de
paises emisores, se indica que la salida de
personas muchas veces representa una valvula de
escape para crecientes problemas sociales.?®

El debate sobre las repercusiones econdémicas
de la migracion es un tema algido y que genera
amplia controversia en diversos sectores.
Diferentes grupos usan argumentos relacionados
con este tema para justificar medidas tendientes a
estimular, o bien controlar los flujos migratorios.
Sectores proclives a la inmigracion, por ejemplo,
puntualizan que los Estados deberian fomentar la
inmigracion ya que ésta contribuye al aumento de
la productividad e incide positivamente en el
crecimiento econdémico de los paises. Son los

% The Area of Freedom Security and Justice and the
European Court of Justice. In: International and Comparative
Law Quarterly. 2000, Vol. 49, p. 1 - 14. [On-line]:
http://journals.cambridge.org/action/displayAbstract?fromPa
ge=online&aid=7730532. (Visitado: 22.08.2012).
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grupos contrarios a la inmigracion, empero, los
que mas comunmente citan las repercusiones
econdmicas como un argumento para restringir la
migracion. EStos sectores argumentan que la
inmigracion tiene efectos negativos sobre la
economia y que por ende es necesario restringirla.
El argumento mas cominmente usado por estos
grupos es que la inmigracion genera desempleo,
baja los salarios, recarga los servicios sociales
ofrecidos por el Estado y en general redunda
negativamente en la productividad del pais. Estos
sectores manifiestan su inquietud especialmente
durante ciclos negativos caracterizados por
contraccion econdmica. De manera similar, en los
paises emisores, existe una refiida discusion entre
diversos grupos sobre si la emigracion produce
efectos positivos 0 negativos en la economia.
Grupos proclives a la emigracion enfatizan la
importancia de las remesas que envian los
emigrantes, mientras que grupos contrarios a la
emigracion enfatizan que ésta deja a los paises sin
las personas mas calificadas y genera dependencia
econdmica.

El tema de los efectos econdmicos de la
migracion no soélo es controversial porque
diversos grupos lo usan como bandera de lucha
para promover su vision particular frente al
mismo, sino también porque no existen estudios
que hayan producido evidencia concluyente sobre
las repercusiones econdmicas de la migracion,
tanto en paises receptores como emisores. Al
igual que grupos o partidos politicos proclives 0
contrarios a la  migracién, economistas,
politdlogos y socidlogos dedicados a estudiar el
tema se muestran bastante divididos al respecto.
Por otra parte, desentrafiar las consecuencias
economicas de la migracion es una tarea
extremadamente dificil dada la complejidad de la
economia actual caracterizada por un alto nivel de
interconexion, interdependencia y sofisticados
niveles de tecnologizacion. Por si esto no fuese
suficiente, estudios de este tipo se dificultan por la
falta de informacion adecuada que permita
realizar investigaciones que produzcan evidencia
irrefutable sobre los efectos de la migracion en la
economia. Otra debilidad de los estudios en esta
materia es que éstos han sido en su gran mayoria
llevados a cabo en paises desarrollados, por lo que
no existe demasiada informacion sobre las
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consecuencias de la inmigracion en paises
receptores no desarrollados.?

Para situar el debate actual, y dada la
importancia que el tema tiene para los derechos
humanos de los trabajadores migratorios y sus
familias, la siguiente seccion del informe examina
de manera muy sucinta el debate en la literatura
especializada en torno a las consecuencias
economicas de la migracion. Con respecto a los
paises receptores, se detalla la discusion sobre la
incidencia de la migracion en tres aspectos: (a)
salarios y empleo; (b) el sistema de seguridad
social; y por ultimo (c¢) crecimiento econdémico.
Con respecto a los paises emisores, en tanto, se
examinan dos puntos: (a) el efecto de las remesas;
y (b) el éxodo de capital humano (fuga de
cerebros).?’

Efecto Econémico de la Migracion en los
Paises Receptores

a) Empleo y Salarios

Sin duda uno de los argumentos mas
recurrentes en torno al efecto econdmico de la
migracion es que esta afecta negativamente las
tasas de empleo y las remuneraciones en los
paises receptores. La logica de este argumento es
la siguiente: al inmigrar a un pais los trabajadores
migratorios entran en directa competencia por las
plazas de trabajo con los trabajadores locales.
Como los trabajadores migratorios estdn muchas
veces dispuestos a aceptar condiciones de trabajo
inferiores, vale decir, salarios mas bajos,
imposibilidad de afiliacion a la seguridad social y
sindicalizacion, los empleadores los prefieren
porgue de este modo pueden reducir sus costos de
operacion y asi incrementar los margenes de
ganancia. En términos practicos esto redunda en
que los trabajadores migratorios desplazan a los
trabajadores del pais receptor y de esta manera
aumentan el desempleo, inciden negativamente en
el nivel de salarios del mercado, o bien provocan
simultdneamente desempleo y bajan el nivel de
las remuneraciones en el mercado del pais
receptor. Segun esta vision, la migracion es
especialmente perniciosa durante ciclos recesivos
o de des aceleramiento econdémico.

% Simon Julian. On the Economic Consequences of
Immigration: Lessons from Immigration Policies. En:
Economic Aspects of International Migration. Herbert
Giersch. Berlin: Springer- Verlag, 1994, p. 223.

27 Tapinson G. The Macroeconomic Impact of
Immigration: Review of the Literature Published Since the
Mid 1970s. In: Trends in International Migration. Paris:
OECD, 1993, p. 157 - 77.
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Investigadores en diversos paises han
estudiado el problema para confirmar la validez
del argumento presentado anteriormente. En este
sentido, la mayoria de los estudios concluyen que,
en términos macroecondémicos, el impacto de la
migracion sobre el empleo y la remuneracion en
el mercado de trabajo es mas bien exiguo. Tras
revisar mas de una docena de estudios que
abordan el tema realizados en Europa, Estados
Unidos, Canada y Australia, la OECD concluye
que, a nivel macroeconémico, la llegada de
trabajadores migratorios tiene efectos leves, ya sea
negativos o positivos, sobre el nivel de empleo y
remuneracion de los trabajadores locales.?®

Aunque existe evidencia de que en términos
macroecondmicos el impacto de la inmigracion en
el mercado de trabajo y en las tasas de
remuneracion del pais receptor es leve, muchos
autores reconocen que la inmigracion puede
repercutir negativamente en el nivel de salarios y
en las tasas de empleo en ciertos sectores o
industrias especificas. De hecho, varios autores
puntualizan que son los propios inmigrantes las
principales victimas de la llegada de nuevas
personas, ya que muchas veces entran en directa
competencia entre ellos, lo que lleva a que
algunos pierdan sus puestos de trabajo.”®

Maés importante que enunciar lo que establecen
los estudios es vital explicar por qué la presencia
de trabajadores migratorios no influye de manera
determinante en el nivel de salarios y en las tasas
de desempleo a nivel macroeconémico. Para ello
es necesario abordar varios puntos.

Primero, las tasas de desempleo y el nivel de
salarios estdn mas bien relacionados con ciclos
econdmicos y con la estructura de la economia, y
no con el numero de personas o la densidad
poblacional .

Segundo, los argumentos que indican que la
inmigracion repercute de forma negativa en las
tasas de empleo y salarios parten de la falacia que
trabajadores nacionales y extranjeros son
sustituibles (es decir, que un extranjero realiza la

%8 |bidem., p. 161.

% Stalker Peter. Workers Without Frontiers: The Impact
of Globalization on International Migration. Boulder. CO.
Lynne Rienner Publishers, 2000, p. 84 - 90.

% Smith James P. y Edmonston Barry G. The New
Americans: Economic, Demographic, and Fiscal Effects of
Immigration. Washington D.C.: National Academy Press,
1997. [On-line]:
http://mww.econ.ucdavis.edu/faculty/gperi/Teaching/migrati
on/presentation_leticia.pdf. (Visitado: 22.08.2012).
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misma labor que un nacional) y no
complementarios (es decir, que un extranjero
ocupe plazas que no son llenadas por locales).™

Tercero, los inmigrantes no sélo quitan
puestos de trabajo sino también los crean. Por un
lado la presencia de estas personas incrementa el
nivel de consumo agregado tanto de bienes como
servicios Yy, por ende, genera fuentes de trabajo.
En este sentido, alrededor de las comunidades de
migrantes se crea una vasta red de servicios que
emplea tanto a nacionales como a extranjeros. *

Cuarto, al asumir ciertas labores domésticas,
en particular el cuidado de los nifios, los
trabajadores migratorios pueden indirectamente
ayudar a trabajadores locales a insertarse en el
mercado laboral. En otras palabras, la presencia
de trabajadores migratorios que se encargan de
esas labores liberan mano de obra local, sobre
todo mujeres muchas veces calificadas, que de
otra manera no podrian insertarse en el mercado
laboral . *

Quinto, la presencia de trabajadores
migratorios  dispuestos a  aceptar  una
remuneracion baja ayuda a mantener a flote a
ciertas empresas locales que necesariamente
deberian invertir en tecnologia para mantener
lineas de produccion competitivas. Gracias a la
presencia de trabajadores migratorios, estas
empresas no se ven obligadas a invertir en
tecnologia y no quiebran. De este modo no se
pierden los puestos de trabajo en manos de
trabajadores locales que se desempefan como
mandos medios y altos de estas empresas.®*

b) Efecto de la Inmigracion sobre los
Sistemas de Seguridad Social

Otro de los argumentos comunmente
esgrimidos en torno a las repercusiones
economicas de la inmigracion es el efecto
negativo que la presencia de los inmigrantes tiene
sobre los sistemas sociales y de bienestar de los
paises receptores. El argumento a este respecto es
simple: la masiva llegada de inmigrantes y sus
familias, muchos de los cuales piden beneficios de

31 Stephen Castles, Miller Mark J. The Age of Migration
(2nd edition). New York: The Guilford Press, 1998, p. 166.

%2 Simon Julian. On the Economic Consequences of
Immigration: Lessons from Immigration Policies. En:
Economic Aspects of International Migration. Herbert
Giersch. Berlin: Springer- Verlag, 1994, p. 230 - 233.

%% Stalker, Peter. Emigrar no es una ganga: mitos y
realidades; [traduccion, Anadelia Garcia]. 1* ed. Barcelona:
Intermén Oxfam, 2004, p. 75 - 77.

* |bid., p. 73 - 75.
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salud y educacién (para sus hijos), sobrecarga
excesivamente los costos del sistema social y
genera desajustes en las cuentas fiscales. Esta
situacion repercute de forma negativa en la
economia del pais receptor.

El estudio de la OECD anteriormente citado
indica que no existe evidencia concluyente en
torno a la incidencia de la presencia de
inmigrantes en el sistema de bienestar de los
paises receptores.®> Otros estudios, sin embargo,
sefialan que los inmigrantes, en especial los que
estan integrados al mercado del trabajo, mas que
una carga, representan un beneficio porque
aportan al sistema social del pais receptor. En
Estados Unidos, por ejemplo, un reciente estudio
de la Academia Nacional de Ciencias (NAS)
concluyd que, si bien en los primeros afios los
inmigrantes contribuyen a incrementar los costos
del sistema de bienestar, sobre todo en educacion,
en el largo plazo (20 afios) estas personas se
convierten en contribuyentes netos a través del
pago de impuestos. En otras palabras, a través del
pago de impuestos los inmigrantes contribuyen
mas de lo que gastan al sistema social o de
bienestar del pais receptor.®® En cuanto a las
razones que explican por qué los inmigrantes
contribuyen al sistema social de los paises
receptores, Simon explica que los inmigrantes que
se insertan al mercado laboral son en su mayoria
personas jovenes y fuertes que gozan de buena
salud y estan en sus afos mds productivos. Por
ende, en promedio, no usan beneficios del sistema
social, sobre todo salud y pensiones, que son los
servicios mas costosos. Si bien muchos de los
inmigrantes tienen familia, y por ello ocupan
recursos del Estado destinados a educacion y
salud de sus hijos, muchos otros llegan solos y por
ende no necesitan de estos servicios. Esto los
transforma en contribuyentes netos. Simon
también argumenta que los hijos de inmigrantes
nacidos en el pais receptor no deben ser
considerados Unicamente como demandantes de
Servicios ya que una gran parte de ellos devolvera
los beneficios recibidos en educacion y salud a

% Tapinson G. The Macroeconomic Impact of

Immigration: Review of the Literature Published Since the
Mid 1970s. En: Trends in International Migration. Paris:
OECD, 1993, p. 157 - 177.

% gSmith J. y Edmonton G. The New Americans:
Economic, Demographic, and Fiscal Effects of Immigration.
National Academy Press, 1997, p. 33.
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través del
productiva.
¢) Inmigracion y Crecimiento Econdmico

La discusion sobre el impacto de la
inmigracion en las tasas de crecimiento de los
paises receptores genera bastante menos
controversia que los puntos anteriormente
sefialados. En general, existe cierto consenso en
que la migracion genera un efecto positivo sobre
el crecimiento de los paises receptores. Estudios
migratorios que usan una perspectiva historica
refuerzan esta idea. Demdgrafos, historiadores y
economistas coinciden en apuntar que los flujos
migratorios tuvieron un impacto positivo en el
crecimiento econémico de paises como Estados
Unidos, Canada, Australia y Argentina en el siglo
XIX y la primera mitad del siglo XX.*® Del
mismo modo, el acceso casi ilimitado a mano de
obra derivada de la inmigracion de cientos de
miles de personas de las colonias o bien de
trabajadores migratorios (guest workers) de
muchos estados Europeos (Francia Alemania,
Suiza y el Reino Unido) fue un importante factor
en el rapido crecimiento de estos paises entre
1950-1973.%

Varios motivos determinan que la inmigracion
contribuya  positivamente al  crecimiento
economico. Primero, como se explicO con
anterioridad, la llegada de inmigrantes genera mas
consumo y en muchas ocasiones contribuye a
mejorar la productividad de la economia (por
ejemplo, al crear economias de escala en la
produccion). Los inmigrantes  también
contribuyen al ahorro, ya que en general tienen
una fuerte propension marginal a ahorrar. Mas
importante aun, la inmigracion ayuda a aumentar
la eficiencia econdmica y la productividad, ya que
permite  transferir  trabajadores de  4reas
improductivas a sectores productivos de la
economia. Un ejemplo muy grafico es la llegada

Jpago de impuestos durante su vida

%7 Este autor subraya sin embargo que los beneficios
entregados por los inmigrantes al sistema de bienestar se
anularian en el caso de que se privatizaran la salud y los
sistemas de pensiones: Simon Julian. On the Economic
Consequences of Immigration: Lessons from Immigration
Policies. En: Economic Aspects of International Migration,
edited by Herbert Giersch. Berlin: Springer-Verlag, 1994, p.
233-241.

%8 Dummett, Michael. Sobre inmigracion y refugiados;
traduccion de Miguel Angel Coll. Madrid: Catedra, 2004, p.
67 -79.

%9 Piore Michael J. Birds of passage, Migrant Labor and
Industrial Societies. New York: Cambridge University Press,
1979, p. 52.
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de trabajadoras que se emplean de nifieras o
empleadas domésticas que permiten a mujeres,
muchas de ellas profesionales, integrarse a la
fuerza laboral. Por otro lado, el arribo de
inmigrantes ayuda a evitar cuellos de botella en la
produccion, ya que estas personas pueden cubrir
plazas de trabajo que por diversas razones el
mercado laboral no esta en capacidad de llenar.

Sin embargo la inmigracion también puede
generar efectos negativos sobre el crecimiento.
Mano de obra redundante en los lugares de trabajo
puede disminuir la productividad. Por otro lado,
como ya se indicd, la presencia de inmigrantes
puede en determinados momentos inhibir el
proceso de desarrollo tecnologico (empleadores
pueden utilizar mano de obra barata y asi
mantener la competitividad) lo que en el largo
plazo afecta negativamente el crecimiento.*

En resumen, esta seccion mostrd6 que el
impacto econdmico de la inmigraciéon en los
paises receptores tiende a ser positivo, aunque
marginal la mayoria de las veces. La inmigracion
ayuda a solventar el sistema de seguridad social,
tiene un efecto pequefo pero positivo en el
crecimiento econémico y no necesariamente
deprime los sueldos o genera desempleo entre los
trabajadores locales.

Efecto Economico de la Migracion en los
Paises Emisores

El impacto econdémico de la migracion
provoca bastante menos controversia cuando se
trata de los efectos sobre los paises emisores. Esta
tendencia es curiosa porque no esta del todo claro
que la emigracion solamente genere efectos
positivos para paises emisores. Entre los aspectos
positivos de la emigracion sobre la economia de
paises emisores, se indica que la salida de
personas muchas veces representa una valvula de
escape para crecientes problemas sociales.
Muchos paises pobres caracterizados por una
vasta poblacion poco calificada y desempleo
estructural promueven la emigracion para aliviar
presiones sobre los servicios sociales y deshacerse
de mano de obra redundante. Otro de los
argumentos comunmente citados es que los paises
de origen también pueden estar interesados en
promover la emigracion para asegurar las remesas
enviadas por sus ciudadanos, dinero que para
muchos paises constituye una importante fuente

%0 Stalker Peter. Workers Without Frontiers: The Impact
of Globalization on International Migration. Boulder. CO.
Lynne Rienner Publishers, 2000, p. 200.
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de ingresos. Asimismo, se dice que los Estados de
origen también pueden promover la emigracion
para incentivar la formacion de personal
calificado en el extranjero. Entre las caracteristicas
negativas de la emigracion en la economia de los
paises emisores, se menciona a menudo que el
¢xodo de personas, sobre todo gente con alta
formacion, puede llevar a la pérdida de capital
humano. Por otro lado, se indica que el envio de
remesas puede generar dependencia econoémica e
incentivos perversos, por ejemplo, desincentivar
al Estado a prodigar ciertos servicios basicos
porque las personas pueden acceder a ellos gracias
a las remesas que reciben.**

La siguiente seccion analiza brevemente el
impacto economico de la emigracion en los paises
de origen. El andlisis se centra en dos de los
puntos mas relevantes discutidos por la literatura:
las remesas y el impacto del éxodo de
trabajadores.

a) Remesas

Para muchos estados las remesas (envios de
dinero a su pais de origen por parte de nacionales
de un pais que residen en el extranjero) son de
vital importancia. Los envios de dinero de
nacionales radicados en el extranjero representan
una de las fuentes de ingreso de divisas mas
importantes para muchos paises. Para estados
como Jordania 0 Yemen las remesas representan
mas de un 20 por ciento del valor del producto
interno bruto (P1B).*? Por otro lado, para muchos
paises, estos envios se transforman en un valioso
instrumento de politica macro econdmica, ya que
ocupan este dinero para cuadrar balanzas de pagos
deficitarias. En el caso de las Américas, las
remesas son muy importantes en varios paises. De
las veinte principales naciones receptores de
remesas del mundo, seis se encuentran en la
region: Meéxico, Republica Dominicana, FEl
Salvador, Brasil, Ecuador y Peru.

Quizas el tema mas relevante en torno a las
remesas tiene que ver con los efectos que genera
en la economia del pais de origen de los
trabajadores migratorios. Aun cuando no se han
realizado demasiados estudios al respecto, los
pocos que existen han suscitado bastante
controversia. Algunos investigadores creen que el
efecto de las remesas es negativo, otros por el

“L Weiner Myron. The Global Migration Crisis:

Challenges to States and Human Rights. New York: Harper
Collins College Publishers, 1995, p. 140 - 144.
“2 Stalker Peter. Op. cit., p. 110.
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contrario lo consideran positivo.
Lamentablemente, la discusion no ha sido
necesariamente saldada, de modo que es dificil
brindar una visioén acabada y concluyente sobre el
problema.

En resumen, dado el conocimiento actual no es
posible pronunciarse definitivamente con respecto
al impacto de las remesas en las economias de los
paises emisores. Solo se puede sefalar que los
expertos estan divididos al respecto y que
probablemente los efectos sean mas bien de orden
mixto, con elementos positivos y otros negativos.

b) El impacto del éxodo de trabajadores

El impacto generado por el éxodo de
trabajadores es quizas el tnico punto donde existe
consenso sobre los efectos de la migracion en la
economia de los paises. En general, los autores
coinciden en sefialar que la fuga de mano de obra
es negativa para el pais emisor, sobre todo en el
caso de mano de obra calificada. La pérdida de
personal altamente capacitado como ingenieros,
abogados, médicos, cientificos y otros
profesionales repercute negativamente en la
productividad de la economia del pais emisor. Es
preciso recordar que muchas veces el Estado
invirti6 mucho dinero en la formacion de esta
gente y que por ende su partida reviste una
consecuencia negativa para el pais emisor. En el
caso de los cientificos mas calificados, su
emigracion significa que el pais se vera privado de
personas muy dificiles de sustituir y dificultara
aun mas el desarrollo de investigacion local. El
éxodo de personal médico como doctores,
enfermeras, psicologos y paramédicos o bien de
profesores también genera una grave pérdida para
los paises y generalmente puede generar escasez
de profesionales en sectores claves como la salud
y la educacion. Es preciso sefialar, sin embargo,
que en muchos paises en desarrollo, el Estado
tiende a formar mas profesionales de los que el
mercado laboral puede absorber.*?

Parte del problema con respecto a la migracion
de personas calificadas de paises emisores tiene
que ver con las politicas de los paises receptores
que incentivan a los mejores elementos de paises
en desarrollo a migrar al ofrecerles mejores
salarios y condiciones de trabajo. El otorgamiento
de becas de estudios avanzados también actia
como iman para la emigracion. En este sentido,
muchos de los becados una vez finalizados sus

*® |bidem., p. 100 — 118.
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estudios no retornan a sus paises de origen. En un
desarrollo  reciente, sin embargo, paises
tradicionalmente emisores han comenzado a
recibir  profesionales de paises receptores
(desarrollados) que son contratados por empresas
multinacionales o bien migran porque, a pesar de
su calificacion, no encuentran trabajos adecuados
en sus paises. Aunque esta es una tendencia
creciente su niimero es aun bastante marginal.**

El estudio de la repercusion economica de las
migraciones internacionales ha tenido un primer
punto de atencidn en los efectos generados sobre
la renta del pais receptor y del emisor,
identificando las potenciales ventajas del
movimiento de trabajadores. Los inmigrantes, y
quienes dependen econdomicamente de ellos,
habrian de ser los primeros beneficiados, por
cuanto que sus percepciones superan las que
obtendrian en su tierra aun teniendo en cuenta que
los salarios normalmente son inferiores a los de
los nativos y la mayor carestia de los estados
desarrollados respecto a los que son emisores
masivos. La contribucién de la produccion en el
pais receptor puede quedar distorsionada al
calcular magnitudes per cdpita, pero tal paradoja
no debe apartarnos del hecho de que,
independientemente de que los ingresos de los
inmigrantes sean bajos, existen otros grupos, que
se benefician de su aportacion al sistema
productivo: ~ empresarios 'y  consumidores
perfectamente. Considerando globalmente el
trasvase de trabajadores puede interpretarse que
existe mayor produccion por el hecho de haberse
asignado més eficientemente los recursos.*®

En lo que atafie al mercado de trabajo del pais
de destino todo el analisis estd condicionado por
la permeabilidad que tenga frente a lo mano de
obra extranjera y por ciertas hipotesis mas o
menos realistas. Lo habitual es que haya
limitaciones importantes que contienen la entrada
de inmigrantes. Aunque existen perspectivas
diversas, podemos decir que una sintesis de las

* Smith James P., Edmonston Barry G. The New
Americans: Economic, Demographic, and Fiscal Effects of
Immigration. Washington D.C.: National Academy Press,
1997. [On-line]:
http:/Aww.econ.ucdavis.edu/faculty/gperi/Teaching/migrati
on/presentation_leticia.pdf. (Visitado: 22.08.2012).

5 José Antonio Ariza Montes, Alfonso Carlos Morales
Gutiérrez, Emilio Morales Fernandez. Condiciones laborales
de los inmigrantes en la UnionEuropea: un estudio
comparado. En: Revista de Fomento Social. 2010, nr. 65, p.
205 - 233.
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mismas habria de referirse a la posibilidad de que
los salarios bajasen en el pais receptor, frente a la
explicacion alternativa de que no tendrian por qué
reducirse con caracter general, sino que los
trabajadores emigrantes estan, comunmente,
inmersos en un ambito laboral fuera de lo que
podriamos considerar el mercado de trabajo
propiamente dicho y participan en actividades que
no llegarian a ejecutarse por trabajadores nativos
si no hubiese afluencia de inmigrantes. Esta
segunda explicacion, que no prejuzga respecto a
la idoneidad de tal funcionamiento, permite
interpretar que los efectos sobre los salarios y
desempleo serian menores que los previsibles en
un analisis mas convencional, ateniéndose a las
hipétesis tradicionales en Economia. En el pais de
origen, no afectado por las consideraciones que
haciamos al principio del parrafo, se han de
beneficiar los trabajadores que pasan a tener una
mejor proporcion respeto a las oportunidades de
trabajo.

Existen también otros planteamientos, en el
sentido de que, tal y como se formulan las
hipotesis de los Teoremas de Heckscher-Ohlin y
Rybczynski, la movilidad de factores entre
distintas industrias permitiria liberar trabajadores
de una actividad para emplearlos en otro sector.*®

En cuanto a los efectos sobre los presupuestos
publicos, hay que tener en cuenta que los
inmigrantes pueden estar sujetos a diversos
tributos y han de ser beneficiarios de diversos
,bienes publicos”. La discusion acerca del balance
final entendemos que no puede hacerse sin
referirse a situaciones concretas, ya que depende
fundamentalmente de que el trabajo que ejecuten
se desarrolle bajo condiciones de legalidad o en la
economia sumergida, asi como del acceso de los
foraneos a diversos servicios publicos. Si que es
preciso referirse a un lugar comun en los debates
de los Estados del Norte sobre la inmigracion,
cual es el de la relacion entre el estancamiento
vegetativo y envejecimiento de la poblacion
nativa, y la posibilidad de que los jovenes
inmigrantes que se incorporan al mundo
desarrollado sean quienes hayan de soportar los
sistemas de pensiones en un futuro no muy
lejano.

Segin PRESNO LINERA Miguel, si
planteamos la cuestion en términos de ventajas y

% Slaughter M.J. Globalisation and Wages: A Tale of
Two Perspectives. En: The World Economy. July 1999, Vol.
22, nr. 5, p. 609 —630.
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desventajas, de las migraciones para los paises de
salida y destino*’ podemos plantear que:

1. Respeto a los individuos:

a) En el pais de destino se producird mejor
oferta de servicios, un abaratamiento de ciertos
productos, apareceran oportunidades laborales en
puestos  altos, puede  producirse  un
enriquecimiento cultural e incluso cabe pensar en
una mejora de la autoestima.

Por el contrario, como desventajas aparecera la
competencia por el trabajo en determinadas
actividades, con posibilidad de menores salarios,
puede darse un enrarecimiento de las costumbres
e incluso la creacion de guetos.

b) En el pais de salida se reduce la presion
sobre el empleo, habrd mayores ingresos, se
adquiere una formacién profesional asi como
mejor educacion, y se plantean expectativas de
progreso.

2. Enlo que se refiere a las empresas:

a) En el pais de destino habra mayor nimero
de trabajadores con gran flexibilidad, se atenua la
presion sindical y, en algunos ambitos, cabe que
se amplie el mercado y haya economias de escala.

Como desventajas estan los sobrecostes de
formacion e incluso la dependencia de los
inmigrantes para la realizacion de muchos
trabajos y tareas.

b) Para el pais de origen de los inmigrantes
han de valorarse positivamente las actitudes y
capacidad de emigrantes retornados, asi como la
viabilidad de negocio de transporte y los recursos
financieros allegados con las remesas.

3. Si consideramos la sociedad de acogida,
en general, son muchas las consecuencias
posibles:

a) Cabe referirse desde la afluencia de
poblaciéon cuyo coste de formacion no se ha
soportado hasta el rejuvenecimiento, las
inversiones que resultan posibles merced al la
disponibilidad de inmigrantes o la atenuacion del
crecimiento de los precios.

Las ventajas citadas contrastan con la
posibilidad de que no se den alicientes para la
mejora tecnologica, el incremento de costes en la
gestion de la multiculturalidad, las salidas de
divisas o el incremento del gasto en determinados
servicios sociales.

c) En cuanto al pais de salida se atenua el
paro encubierto, se mejora la formacion de los

*" Stalker Peter. Op. cit., p. 47.
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trabajadores al retornar emigrantes, las remesas
constituyen un aporte fundamental, se produce
menor presion demografica en el territorio y se
puede reducir la sobreexplotacion de recursos
naturales.

Por el contrario, los retornos masivos en las
fases bajistas del ciclo econémico pueden suponer
un problema grave, pero seguramente las peores
consecuencias estén asociadas a la pérdida de los
trabajadores mas capaces, a la creacion de una
cultura de la emigracion y a la disminucion de la
poblacion joven.

La evolucion de los grandes agregados
comerciales y financieros es perfectamente
constable y registra tasas importantes de
crecimiento, mientras que la tendencia en el
numero de personas que, por motivos
economicos, traspasan sus fronteras no parece
adquirir una magnitud lejanamente equiparable a
aquellos. El esfuerzo negociador realizado por
estados, acuerdos y organizaciones
internacionales con el fin de propiciar una mayor
apertura de las economias no ha entrado
significativamente en lo que se refiere a
movimientos de personas.”® En consecuencia,
tanto por la cuantia de los flujos como por la
diferencia en las medidas aplicables, la
facilitacion de la circulacion de personas a
quedado por detras del movimiento de mercancias
y capitales.

Las previsiones en torno a la importancia de
las migraciones internacionales apuntan a que la
globalizacion econdmica impulsard en los
proximos afos las corrientes migratorias con
origen en los paises pobres y destino en los paises
del Norte, donde la estructura demografica puede
aconsejar también una politica menos limitativa
que en el pasado.

Con todo, podriamos decir que tras décadas en
las que se ha insistido en las ventajas de la
apertura de las economias al exterior y cuando se
plantean nuevas panaceas en torno a la
globalizacion, el fenomeno migratorio constituye
un borrén caido sobre los textos laudatorios de
quienes propugnan un peculiar liberalismo
econdmico, en el que la libertad de movimiento

“ Martinez Rosa. The contribution of unemployed to
inequality and poverty in OECD countries, Comunicacion
Encuentro de Economia Aplicada, Valencia, 24 de junio de
2000, p. 34 36. [On-line]:
http://www.alde.es/encuentros/anteriores/iiieea/autores/A/36.
pdf. (Visitado: 22.08.2012).
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de las personas queda cercenado. Crecen algunas
magnitudes, aumentan las diferencias y se buscan
soluciones para que los inmigrantes solo
aparezcan cuando son necesarios, quedando
mientras tanto en su pobre pais del que seran
importados productos con gran ventaja.
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TRIBUNA DOCTORANDULUI

TOWARDS A COMPREHENSIVE CONCEPT
OF TERMINATION OF CONTRACTS

Octavian CAZAC"

REZUMAT:
SPRE UN CONCEPT ATOTCUPRINZATOR AL REZOLUTIUNII
SI REZILIERII CONTRACTULUI

In prezentul articol examindm acceptiunile termenului rezolufiunii si rezilierii contractului, diferitele
definitii propuse de doctrina mai multor jurisdictii, §i ne expunem in sustinerea tendingei moderne a unui concept
atotcuprinzator al rezolugiunii contractului.

In mod traditional rezolufiunea si rezilierea este privitd in trei acceptiuni: (1) drept subiectiv al parfii
contractante de a declara ori cere rezolutiunea sau rezilierea; (2) actul prin care partea contractanta declara
sau cere rezolutiunea sau rezilierea si astfel isi exercita dreptul subiectiv nominalizat; (3) rezultatul exercitarii
dreptului subiectiv asupra raporturilor contractuale.

In sensul siu de drept subiectiv, dreptul la rezolufiune este un drept potestativ, intrucdt el oferd
posibilitatea de a modifica o situatie preexistentd, si se exercitd prin intermediul unei manifestari unilaterale de
voinfa a partii indreptdfite.

In teoria clasicd a doctrinei franceze si romdnesti, rezolufiunea este vizutd cd o ,,sancfiune a
neexecutarii culpabile” a contractului sinalagmatic, care consta in desfiinfarea acestuia cu efect retroactiv.
Rezolutiunea intervine doar in cazul unei neexecutdri culpabile, iar desfiinfarea contractului pe motiv de
imposibilitate fortuitd nu intrd sub incidenga rezolugiunii.

Doctrina europeand moderna analizata de catre autor accepta astazi ideea potrivit careia rezolutiunea
pentru neexecutare reprezintd un remediu obiectiv pentru neexecutarea obligatiei, independent de motivele care
au determinat-o, si independent de imputabilitate. Suplimentar, acest remediu existd si fard vreo incdlcare, in
special in cazurile in care dreptul de rezolutiune este rezervat prin contract. Autorul conchide cd rezolufiunea
este o institutie functionald, in fiecare caz ea duce la stingerea raporturilor obligationale si aparitie unui raport
de lichidare. Temeiurile rezolutiunii i forma de exercitare a rezolutiunii sunt variate.

De reguld, un doctrinar va defini rezolugiunea prin prisma unuia dintre temeiurile rezolugiunii. Aceastd
definitie insa nu va corespunde cu celelalte temeiuri ale rezolutiunii. Patogenia raporturilor contractuale este
prea variata. Totodatd, rezolutiunea poate opera §i fara patogenie, la discrefia unei parfi contractante ce si-a
rezervat dreptul de rezolugiune ori reziliere a contractului.

Cuvinte cheie: rezolufiune, reziliere, contract, sanctiune, remediu, drept potestativ, raport de lichidare

PE3IOME:
K BOIIPOCY O BCEOBBEMUTIONIEN KOHLIENINHT
PACTOPKEHHUSI JIOTOBOPA

B nacmoswyeii cmamve Mvl paccmompum NOHAMUE PACTMOPAICEHUL 002080pA, PA3TIUUHbIE ONPeOeeHUs
NPeonodceHHbie OOKMPUHOL 8 PAZHBIX TOPUCOUKYUSX U BbICKANCEMCSL 8 NOOOEPIICKY COBDEMEHHOU MEeHOCHYUU
6Cce0bveMIIOUe20 NOHAMUS PACIMOPIHCENU 002080pa.

Tpaduyuonno pacmopoicenue 002080pa paccMampueaemcss ¢ mpex paziuyHbix moyex spenus: (1)
cyOveKmusHoe npago CMopoHbl 002080pa 00BAGUMb PACMOPIICEHUe NYMeM Y8eOOMIeHUs Wil 8 CYOeOHOM
nopsioke, (2) 00HOCMOPOHHASL COeNKa, N0 KOMOPOL CIMOPOHA 002060pa, 00bsasem nymem Y8e0OMAeHUs. U
mpebyem 6 cyOeOHOM NopsioKe U MaKum 00pazomM OCyuecmaisiem ceoe cybvexmusHoe npaso; u (3) pesyivmam

* CAZAC Octavian — Magistru in drept, doctorand, Universitatea de Stat din Moldova (Chisiniu, Republica Moldova);
CAZAC Octavian — Master of law, PhD student, The State University of Moldova (Kishinev, The Republic of Moldova);
KA3AK Oxmaguan — Maructp mpaBa, actmpanT, ['ocymapcTBeHHsIi yHUBepcuTeT Momnoss! (Kummmes, PecryOmika
Momnoga).
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ocyuecmeneHus CyobeKmusHO20 Npaea 6 OMHOWEHUU O020B0PHBIX 00S3AMENbCS.

B ceoem 3nauenuu, kax cyObeKmusHo20 npasa, pacmopoicenue, no Cymu, Aeiaemcs OUCKPeYUuoHHbIM
npasom, umo Oaem BO3MOJNCHOCb UIMEHSAMb USHAUAILHO CYWeCmEYIowWyio CUmyayuio U  00bIYHO
ocyuecmenaemcs nymem 00HOCHOPOHHE20 BONCUSLAGTICHUSL HPABOMOUHOU CHOPOHYI.

B knaccuueckoti meopuu  panyysckoil U pyMbIHCKOU Npagoeol OOKMPUHbL, PACMOPIiCEHUEe
PaccmMampusaemcs KaxK «CaHKyust 34 6UHOBHOE HapyuleHue» 08yCOPOHHE20 002080pa, KOMOPAsi COCOUM 6
€20 pempocneKmusHol ommere. Pacmopaicerue npoucxooum moapko 8 ciydae UHOBHOCU 8 HeUCHOTHEeHUU
00513amenbems, a pAcmopiceHue 002080pa 8 CUTY HEBO3MONCHOCMU, He Hnonaoaem noo onpeoeieHue
PacmopItCceHusL.

Coepemennas esponetickasi OOKMpUHa, NPOAHATUIUPOBAHHAS ABMOPOM, NOOOEPIICUBAem UOeI0, YMmO
pacmopoicerue Mo 0ObEKMUBHOEe CPEOCMBO 3auUmbl NPas npu HapyuweHuyu o0a3amenbCme He3a8UCUMo om
MOMUBOS U 8UHBL. [JONOTHUMENBHO, IMO CPEOCBO 3AUUMbL NPA8 CYIecmayem U Oe3 KaKko2o-1ubo HapyueHus,
8 YACMHOCTU, K020a NPABO PACMOPIICEHUSL NPEOYCMOMPEHO 002080POM.

Asmop npuxodum K 6b1800Y, UMO PACMOPIICEHUe SGTAeMC QYHKYUOHATHLIM UHCIUNYIIOM, 6
Kax#cOOM OMOEbHOM Clyide OHO 8e0em K NPeKpaujeHur0 002080pHbIX OMHOUEHUU, d 8 DOLUMUHCIEE CIVYaes K
omHoweHuro auxeuoayuy. OCHOBaHUA U (POpMbL PACMOPIHCEHUA MO2YM ObIMb PAZIUUHBIMU.

Kax npasuno, uccneoosamens onpedensem pacmopiiceHue CK803b NpUsMy O0OHO20 U3 OCHOBAHULL
pacmopoicerus. OOHako makoe onpedefieHue He Oyoem COOMEEMCMEO8AMb OCMAIbHLIM OCHOBAHUAM
pacmopoicerus.  Ilamozene3 002080pHbIX OMHOWICHULL AGIAeMCA  CIUWKOM wupokum. Tem He Mmenee,
PACMOPIICEHUe MONCEM HACMYRUMb U Oe3 Namo2eHe3a, NPOCHO NO HCETAHUIO OOHOU U3 CIMOPOH, eCil 002080D
WU 3aKOH 3MO APAMO NO3BOJIAEM.

Knrouesvte cnoea: pacmopoicenue, npexpawerue, 002080p, CAHKYUsL, OUCKDEYUOHHOe Npago,
OmHoOuleHUe TUKBUOaYUU

Key words: rescission, termination, contract, sanction, remedy, potestative right, liquidation relationship

I. Dimensions of termination of contract meaning, which will include out-of-court and in-

Traditionally termination of contract is court termination.
analysed in three different dimensions: (1) a Termination is a right of the creditor® explicitly
subjective right of a contracting party to declare granted by law (in situations such as breach of
termination by notice or ask it from a court; (2) contract; failure to adjust the contract in case of
the act by which a contracting party triggers hardship) or under contract (also called option to
termination by notice or legal action in exercise of terminate to indicate the absolute discretion which
its subjective rights; and (3) the result of the may be attached to the exercise of this right). It is
exercise of its subjective right in respect of the in this sense that termination is designated as a
contractual relationship. legal remedy or, in the terminology of Article 11

The right to terminate. This right is expressed of the Moldovan Civil Code, an instrument of
in many forms such as ,right to terminate”, protection of civil subjective rights.
wentitled to give notice of termination”, ,right to
ask the termination”. For some authors the last
two expressions indicate the difference between
out-of-court termination (which is declared by 2 The term ,creditor” is being used here based on the
notice) and in-court termination (that is ordered by assumption that termination is triggered by a breach of the
the judge upon application by the entitled party)l. creditor's contractual right by breach of obligation on the part

In this article we will alternate between these of the debtor. Hence, the term is not suitable for a general
theory of termination law, applicable not only to breach of

expressions, without given them a particular contract. Moreover, the term may falsely suggest that the
contract at hand is a unilateral contract, in which a party is
only creditor, and the other is only debtor. In civil law

! In Russian law Egorova observes this approach, but countries termination was devised, predominantly, for
criticises it, in the end saying that even where the Russian  synallagmatic contracts, i.e. under which each contracting
Civil Code mentions ,,a right to ask the termination of the party holds both the capacity of creditor and debtor. A more
contract” the entitled party may also terminate it by out-of- precise expression is ,jparty entitled to terminate” or, as
court notice. See Eroposa M.A. OnroctopoHHHi OTKa3 oT  Egorova suggests, the ,,active party” and ,,passive party” of
WCIIOJIHEHHST TPayKIAHCKO-TIPABOBOrO JIOTOBOpa. 2-¢ 3., termination. Whenever we use ,creditor” or ,,debtor” the
niepepad. u gor. Mockaa: «Craryr», 2010, c. 26. aforementioned caveat applies.
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It has been rightfully observed® that this right is
exercised on the ,risk and peril” of its holder, in
the sense that it may be cancelled where a judge,
which may be called upon to carry out an a
posteriori review of whether termination was
justified. Some authors go further into this
analysis and support that it a prerogative exercised
on the risk and peril of its holder is not a true
subjective right, whereas a right gives certainty to
the person that uses it. The exercise of a right
should not expose it holder. Termination by
notice justified by breach of contract is therefore,
in an opinion, an anticipation of the judgment, and
not necessarily the expression of a subjective
right.

We do not support the last assertion; varying
civil subjective rights are subject to a number of
conditions as to substance and procedure, and a
judge holds the authority of verifying whether
such conditions when met on the date the right
was exercised. Thus, termination remains a
subjective right.

Civil subjective rights are different from civil
liberties*: while civil subjective rights constitute a
possibility of the active subject to a conduct,
within the legal limits, to claim that the passive
subject has a corresponding conduct, and, in case
of need, to resort to a court for enforcement, civil
liberties on the other hand are granted
unconditionally and afford unlimited possibilities
to the holder. Subjective rights are exercised only
in the interest of the holder and for purposes
which do not breach the law.

From the standpoint of its legal nature this
subjective civil right cannot be fitted into the
summa divisio real right (jus in rem) — right of
claim (jus in personam), but is what often is being
called a potestative right (droit potestatif; drept
potestativ)®. This concept owes its origin to
German law, in which it is called a formational /
transformational right (Gestaltungsrecht). Dr.
Reinhard Gaier in the Miinchener Commentary to
the German Civil Code (BGB) explicitly attributes

% Aurelie Brés. La résolution du contrat par denonciation
unilaterale. Paris: Litec, 2009, p. 275.

* Ibidem., p. 277.

® Sergiu Baies, Nicolae Rosca. Drept Civil: Partea
generald. Persoana fizicd. Persoana juridica. Chisindu:
ISFEP. ,»Lipografia Centrala”, 2004, p. 217; Gabriel Boroi.
Drept civil. Partea generald. Persoanele. Editia 4-a.
Bucuresti: Editura Hamangiu: 2010, p. 61.

® Marieta Avram. Actul unilateral in dreptul privat.
Monografie. Bucuresti: Editura Hamangiu: 2006, p. 159.

the right to terminate to this type of rights whereas
its exercise transforms the contractual relationship

into a restitution relationship
(Abwicklungsverhdltnis) or liquidation
relationship  (Vertragsliquidierungsverhdlmis)’'.

He also characterizes this right as a temporary
right by virtue of §350 BGB (its correspondent in
the Moldovan Civil Code is Atrticle 741).

According to the French author Aurelie Bres,
rights which confer to their holder the possibility
to acquire another right or to modify a legal
situation may not convincingly be allotted to real
rights over property or claims against a person®.
These are called potestative rights. The originality
of potestative rights resides in their contents and
in the way they are exercised. They offer the
possibility to modify a pre-existing situation and
are exercised by way of the unilateral declaration
of the will of a person. The right to terminate a
contract is included by the author in this category.
The same treatment is given by the relevant
author to the right to claim that termination be
ordered by a court.

In the Romanian doctrine lon Negru carried
out a detailed analysis of potestative rights on the
occasion of its study of a general theory of the
right of first refusal (pre-emption right)’. He
accepts the dominant view that a potestative right
is a power by which its holder may exert an
influence over a pre-existing legal situation, by
modifying, terminating it or by creating a new
situation by a unilateral act. Three types of
potestative rights are highlighted: 1) rights
exercised by conduct (such as usufruct, servitudes,
rights under family law); 2) right exercised by
way of unilateral legal acts (such as option, first
refusal, choice among alternative obligations,
right to litigious withdrawal (dreptul de retract
litigios), heir's option, termination by notice); and
3) rights exercised by legal action in court (e. g.
right to ask the relative nullity of a legal
transaction; in-court termination; Paulian action
and Oblique (indirect) action).

Potestative rights are specific in that the power
conferred to its holder to act over a legal situation

” Miinchener Kommentar zum Biirgerliches Gesetzbuch:
BGB. Band 2: Schuldrecht. Allgemeiner Teil: §§ 241 - 432.
5. Auflage. C. H. Beck. Miinchen. 2007, p. 2166.

8 Aurelie Brés. Op. cit., p. 282.

% Ton Negru. Teoria generali a dreptului de preemtiune.
Monografii. Bucuresti: Editura Universul Juridic, 2010, p.
237 et seq.
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generates a state of submission. To use a
potestative right means to give full power to one's
will without this amounting to an unlawful or
immoral randomness. Such a right is, in the end,
exercised in the interests of its holder.

The submission relationship is established
among the active subjective (the holder of the
right) and the passive subject, the latter being
under a duty to tolerate the former's interference
in its legal sphere™®.

Optional potestative rights, such as the right to
terminate a contract, are special in the uncertainty
of the legal situation which forms their object, and
by the alternative available to their holder. Hence,
one of the aspects of potestativity in general and
of termination in particular is that it does not
require the consent of the person against whom it
is to be exercised.

In her analysis the Romanian author Marieta
Avram attributes the right to terminate to the class
of extinctive potestative rights*’.

Further, termination — by its origin — is a
contractual right since it is derived from the
existence of a contract and the interdependence of
contractual obligations.

It may not be assigned without the remaining
claims deriving from the underlying contract; a
divergent solution would lead to an absurd
situation where a person may terminate the
contract as assignee, though the restitution effect
of termination will be carried out among other
parties (as original parties to the contract). But it
may certainly be assigned together with the main
contract claims as an accessory right. This is
reinforced by the traditional rule that an assignee
acquires the assigned rights in form and substance
as they were held by the assignor.

Finally, the right to terminate by notice must
be distinguished from its jurisdictional form of
exercise — the right to ask that termination be
ordered by the court™?,

The laws that regulate the terms and conditions
upon which termination of contract is allowed
should be treated as legal provisions which in fact
regulate the right of termination and the
circumstances in which it arises.

Termination as the destructive act of the
entitled party. The act by which the right to
terminate is exercised — the declaration of

1% 1bidem., p. 243.
! Marieta Avram. Op. cit., p. 159.
12 Aurelie Brés. Op. cit., p. 278.
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termination — is a unilateral legal act of the
entitled party directed to the extinguishment of
certain contractual relationships and the triggering
of a new, specific legal relationship. In these cases
the party is said to have terminated the contact. It
is also due to this circumstance that terminate may
be called an extinctive unilateral legal act™.

The details of this phase of termination deal
with the form in which such declaration must be
made; time limitations and other limitations to
which the entitled party is subject upon deciding
to trigger termination.

Termination as the result of the exercise of the
subjective right. The most common meaning of
termination is that of the result of the exercise of
the right to terminate, i.e. a legal operation of
ending of the contractual legal relationship and
triggering of a new relationship. It is this result
that determines the substance of this legal
institutions and separates it from related
institutions; it influences the conditions which
must be met for this right to be granted by law
(considering that termination frustrates the
mandatory force of contract, it must not be
granted in too easily); and in the end defines its
legal nature.

An additional observation should be made.
Oftentimes the expression ,,unilateral termination
of contract” (,,résolution unmilatérale” in French;
,Jrezolutiunea unilaterala” in Romanian) is used
to designate termination. This is a pleonasm given
that in many legal systems, including the
Moldovan legal system, termination is effected
unilaterally. The expression does make sense in
those legal systems where termination is
traditionally ordered by a court (e.g. in France or
Romania). Here the unilateral character lies in the
fact that a court order is not needed for a
contracted to be terminated by a party alone.

I1. Historical Background

Roman law. The right to put an end to a
breached contract was not recognized in Rome for
consensual contracts, such as a sales contract™*. It
is rightfully observed hence that Roman law was
governed by an ..iron” rule that a contract may not
be set aside’. A seller who accepted the price to

13 Marieta Avram. Op. cit., p. 241.

' Frangois Terré. Philippe Simler. Yves Lequette, Droit
civil: Les obligations, 7¢ édition. Paris: Dalloz, 1999, p. 585.

* Reinhard Zimmermann, The Law of Obligations.
Roman Foundations of the Civilian Tradition, Oxford
University Press, Oxford, 1996, p. 800.
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be deferred could not have asked restitution of the
good, and was exposed to purchaser's insolvency.
To avoid this risk, Roman jurists resorted to the
inclusion in deeds of sales of a clause called lex
commissoria — which French doctrine ended later
on into calling pacte commissiore — that entitled
the seller, if the purchaser failed to pay the price
when due, to terminate the sale contract. The
justification of this termination was the parties'
prior agreement.

Justinian's Digests give the following account:
Lex commissoria. Cum venditor fundi in lege ita
caverit: ,si ad diem pecunia soluta non sit, ut
fundus inemptus sit”, ita accipitur inemptus, si
venditor inemptum eum esse velit (D. 18. 3. 2.). —
When the seller of the land inserts in the contract
the condition: ,,if the purchase price shall not be
paid on said date”, the land must be deemed
unsold, if the seller so chooses™.

The wording of article 1184 of the French
Civil Code of 1804 (still in force) — ,.a resolutory
condition is always implied in synallagmatic
contract” — demonstrates that the drafters of the
code had been inspired by Roman practice, which
was largely maintained in the Middle Ages. But
the drafters failed to grasp the true origin of the
right of termination mentioned in article 1184,
treating it as an implied lex commissoria, whereas
there are significant differences between these.
The right to terminate applies in all synallagmatic
contracts and may be exercised by either
contracting party, while a lex commissoria was
inserted solely in sales and only for the benefit of
the seller. The latter also was triggered
automatically, while according to article 1184, a
court must decide whether termination is to occur.

Anther pact that could accompany a sale in
Rome was in diem addicatio, i.e. adjudication at
the deadline, which allowed the seller to call upon
termination of the sale if, before a due date,
another purchaser was offering a higher price;
pactum de retrovendendo or repurchase pact, by
which the parties agreed that the seller could have
redeem the good, in a certain period, on condition
of refund of the price and costs of the sale; pactum
displicentiae or trial sale, which allowed the
purchaser to return the good, in a certain period, if
it failed to meet his expectations.

Roman law also recognized in the narrow area

% Pumckoe wacTHOE mpaBo: YueOnmk. [lom pen.
HoBmmworo M. B. u Ileperepckoro M. C. Mocksa:
«tOpucnpyments». 1999, c. 417.
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of innominate synallagmatic contract a court
action based on absence of cause, whose effects
were similar to that of modern law in-court
termination, and it was called condictio causa
data causa non secuta, by which a party which
performed its obligation in due time may claim its
refund if the other party failed to perform the
counter-obligation upon maturity®’.

In reality, the idea that a court may order a
synallagmatic contract terminated originates in
Canon rather than Roman law. Canonists shed
light on the bond between reciprocal obligations
in a synallagmatic contract and have identified the
rule that, if a party failed to keep its promise, it
forfeits the right to enforce the promise made by
the other party: Frangenti fidem non est fides
servanda (or thee who breaks an undertaking is no
longer owed an undertaking). This rule was also
used to explain that if a party failed to keep its
promise, it not only forfeited counter-performance
and allowed the counter-party to suspend it
(exceptio non adimpleti contractus), but it was
also allowed to terminate the contract. Provided
that, to obtain this termination, the terminating
party was to submit the matter to a court, since
only a judge could release it from its own
obligations. Thus, the judge was granted a broad
decision-making power, taking into account not
only the will of the parties, but also their morality
and the economic circumstances in which they
lied. Depending on the circumstances at hand a
judge could have allowed or denied termination,
and if it was denied, he would often times grant a
period for cure; if he allowed termination, he
could concurrently award damages (including
ecclesiastic penalties) to benefit of the aggrieved
party. Thus to Canonists termination was
primarily a sanction, the harshest penalty for the
guilty contracting party consisting of the loss of
the benefit of a concluded contract: a sanction
triggered by the breach of an oath, but also
applied where the promise was not given under
oath, by virtue of the idea that the breaking of a
promise is a fraud, hence —asin.

From French canon law the institution of
termination gradually passed onto French civil
law. Still its transposition took longer because of a
resistance of Romanists who claims that, in
particular for a sales contract, classical Roman
law remedies should be maintained, i.e.

" lon Albu. Drept civil. Contractul si raspunderea
contractuala. Cluj-Napoca: Editura DACIA, 1994, p. 130.
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termination to be granted only to the seller and
solely if a lex commissoria was agreed to by the
parties. The jurists of written law (droit écrit)
regions were particularly fond of the Roman
tradition.

In customs law regions of France this aspects
was less important, and in the 16" century, under
the influence of Dumoulin, have admitted the
theory of termination as it was developed in
written law regions. French case-law of the time
also took over this theory. In the 17" century,
Domat mentions a general principle of
termination of contract for each time where a
reciprocal obligation is breached. The rule,
according to him, should equally apply to sales
contract; he believes it is useless that, in case of
sale, a resolutory condition be implied in order to
enable termination; the parties wish for the
contract to continue solely where it is properly
performed; the idea of cause is therefore placed at
the foundation of termination of contract.

This tradition was maintained in the 18th
century and Pothier adopted it. He found that in
French law, as opposed to Roman law,
termination of a sale may be asserted by both
purchaser and seller. And to justify it, he avoids
the theory of implied resolutory condition, and
finds the basis of termination directly in the intent
of the parties. ,,Breach of obligations by the seller
or the purchaser entails termination where that
which was promised dis so significant that the
contract were not concluded without it”. A clearer
idea of cause therefore arises as foundation of
termination.

French Civil Code. How could, after these
developments, the drafters of the French Civil
Code, which followed Pothier's letter, have treated
termination as a resolutory condition, saying that
it 1s always implied in synallagmatic contracts™?
In the chapter on resolutory condition Pothier
came back to the matter of termination, and said
that it is useless to insert a resolutory condition,
because the judge will order termination in any
event. The drafters of the French Civil Code,
instead of saying that the inclusion of a resolutory
condition is useless, said that there is an implied
resolutory condition, which are to completely
different things.

Thus article 1184 of the French Civil Code, in
the way it is drafted, operates with an implied
resolutory condition in synallagmatic contracts,
and the right of a party deprived of performance

80

to claim termination of the contract is justified by
the link between the reciprocal obligations of a
synallagmatic contract™®.

No body of law or academic soft law initiatives
tend to define what termination is, but rather
establish its legal regime or, sometimes, only use
the concept of termination when regulating
specific types of contracts.

I11. Classical doctrine

The absence of legislative definitions and the
multitude of scenarios in which termination steps
in made room for plenty of academic writings
reach as to volume and opinions.

Academic opinions on the legal nature and
definition of termination of contract are largely
shaped by the provisions of the national law of the
relevant author. Two larger trends may be
identified. The first, traditionalist trend
promoted by French law and its historical
satellites (the Spanish or Romanian system) — lists
termination among civil sanctions for guilty
breach of contract. A second trend views
termination in a wider picture, as a legal remedy
while ignoring the guilt of the obligor as condition
to the triggering of the right of termination. The
common law and German legal systems are at the
forefront of this ideological current; and this trend
takes dominance. What follows is a more detailed
analysis of both.

French and Romanian doctrine, based on the
1804 French Civil Code and the 1864 now
repealed Romanian Civil Code is in close to being
unanimous in defining termination of contract for
breach as the ending — in principle with
retrospective effect — of a contract™®. It resolves,
according to the cited authors, those situations
which the defence of non-performance of contract
(exception non-adimpleti contractus) can no
longer resolve. They therefore see termination as a
last resort solution to a breach.

Termination is largely seen as a ,,sanction for
guilty breach” of a synallagmatic contract which
consists in its retrospective unwinding.

Romanian doctrine of the beginning of the 20"
century attributed termination to the class of
unwinding of contract (desfiintarea

'8 Francois Terré. Philippe Simler. Yves Lequette. Op.
cit., p. 587.

Blbidem., p- 585; Alain Bénabent, Droit civil. Les
obligations, 8° edition. Paris: Edition Montchrestien, 2001, p.
252.
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contractelor)?’. Constantin Hamangiu et al. do not
explicitly define termination, but, comparing it
with nullity say that ,,contract may be unwound
and for other causes: by the fulfilment of a
condition subsequent (conditie rezolutorie) or by
the court, following the claim of a party relying on
the breach of obligation by the other party. In
these cases, the unwinding of the contract operates
by way of termination (rezolutiune sau reziliere).
[...]” When termination is applied to a continuing
contract (such as a lease) called reziliere it applies
only for the future and has no retrospective effect.

Authors propose the following classification of
termination: ,.termination is contractual (where,
for instance, a termination clause was included in
a lease contract) or unilateral (such as the
denunciation of a services contract entered into for
an unspecified period of time).

Termination can also be conceived for intuitu
personae contracts, in case of death of a person
who personality was considered upon the making
of the contract; these are services and works
contracts, partnership and mandate.”?!

A more recent Romanian scholarly writing,
from the end of the 20" century, represented
primarily by Constantin Statescu and Comeliu
Birsan, define termination of contract as ,,a
sanction for the guilty breach of a synallagmatic
contract, consisting in its retrospective unwinding
and re-positioning the parties in their status before
the conclusion of the contract.”?? Termination of
continuing contract (rezilierea) is not defined
separately but it is said that they should be
distinguished among them. A  one-time
performance contract is terminated  with
retrospective effect, while termination of a
continuing contract ends the effects of the
contracts solely for the future, while the past
performances remain unaffected”.  Similar
definitions are supplied by other Romanian
scholars.?®

20 Constantin Hamangiu et al. Tratat de drept civil romén,
Vol. II. Bucuresti: Editura ALL BECK, 2002, p. 530.

2! |bidem., p. 542.

2 Constantin Stitescu, Corneliu Birsan. Drept civil.
Teoria generald a obligatiilor, editia a IIl-a. Bucuresti:
Editura ALL BECK, 2000, p. 86.

% Joan Adam. Drept civil. Teoria generala a obligatiilor.
Bucuresti: All Beck. 2004, p. 92; Ion Dogaru. Pompil
Draghici. Bazele dreptului civil. Vol. III, Teoria generala a
obligatiilor. Bucuresti: Editura C. H. Beck: 2009, p. 151,
Liviu Pop. Drept civil. Teoria generala a obligatiilor. Tratat,
Editia a II-a. Tasi: Editura Fundatiei ,,Chemarea”, 1998, p. 76.
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Valeriu Stoica in its monograph on the subject
defined termination, in a strict sense, as an
unwinding — either by way of judicial proceedings
or conventionally — of a synallagmatic contract, of
a one-time performance (uno ictu) contract, in
case where the obligations undertaken under the
agreement are Dbreached, with guilt, which
unwinding produces retrospective effects.?*

The following consequences are therefore
drawn by the relevant author: firstly, termination
is not an automatic unwinding of the contract, but
a judicial decision, as opposed to impossibility of
performance of obligations, which leads to either
the ipso facto unwinding of the synallagmatic
contract, or only the extinguishment of the
impossible obligation. Secondly, the ,,unwinding,
accompanies by damages” of the synallagmatic
contract involves the idea of guilt (culpa) because
only a guilty breach of contractual obligations
may entitle the obligee to seek damages. We
observe here that the author confuses termination
of contract with the right to claim damages for
breach of contract. These rights are however
separate.

In a broader sense, for this author termination
(rezolufiune) includes both termination in a
stricter sense, as well as termination of continuing
contracts (reziliere).

The traditional approach of Romanian doctrine
— based on the provisions of the old 1864 Civil
Code, but also legal tradition - was therefore that
termination occurs solely in case of guilty breach
of obligations, while the unwinding of a contract
due to impossibility does not fall under
termination.

Constantin Hamangiu®®> mentions termination
in its chapter on unwinding of contract, specifying
that ,.the causes of unwinding of contracts are of
two types: some have retrospective effect, such
that the contract is deemed never to have existed,;
others have effects solely for the future, such that
they stop the effects of the contract from the date
when termination occurs, without affecting past
performances.

Retrospective  causes are nullity and
termination of single performance contract; to the
latter he also ads exceptio non adimpleti
contractus. Non- retrospective causes include
revocation and termination of continuing

% Valeriu Stoica. Rezolutiunea si rezilierea contractelor.
Bucuresti: Editura All, 1997, p. 15.
2> Constantin Hamangiu et al. Op. cit., p. 530.
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contracts, to which we can also add expiration of a
term.”

According to Valeriu Stoica, while being based
on the idea of guilt or fault, termination of
contract is a civil law sanction. This qualification,
though correct, fails to fully reveal the true legal
nature of termination whereas it is not a sui
generis civil law sanction, but rather are varieties
of contract liability. The author comes to the
conclusion that termination constitutes a variety of
enforcement of obligations by payment of
compensation in lieu of specific performance
(executare silita  prin  echivalent), because
termination is the ,equivalent” of specific
performance, where specific performance is no
longer possible or of interest to the creditor due to
the debtor's fault. The author explains his theory
of equivalent by the fact that the creditor received
an equivalent in lieu of specific performance, i.e.
the right to withhold its own performances or the
loss of legal basis for prior made performances,
which justifies their restitution.?®

Even in the case of this doctrine, the term
»sanction” remains arguable as long as we accept
that termination does not necessarily involve the
fault of the obligor”’. A sanction is a measure to
punish a mistake, a deed that is committed with
certain guilt. According to Liviu Pop, the
occasional absence of the element of guilt from
the series of conditions of termination sheds a
light of uncertainty over its qualification as
»sanction” at least not as part of a general theory
that captures the nature of termination in all of its
manifestations. The tendency to qualify
termination as a sanction is due to the patent
influence of Canon law which is at the basis of the
ideology of the French Civil Code on the
mechanism of termination. In Canon law,
termination is a punishment (hence, a sanction)
for breach of one's given word (hence, a sin), a
breach that consisted in a lie, and hence could not
have remained unsanctioned®.

Italian doctrine®® critised the theory of sanction
based on the following:

28 \/aleriu Stoica. Op. cit., p. 30.

2 lonut-Florin  Popa. Rezolutiunea si rezilierea
contractelor in Noul Cod civil (I). In: Revista Roméani de
Drept Privat. 2010, nr. 5, p. 107.

*8 Frangois Terré. Philippe Simler. Yves Lequette. Op.
cit., p. 586.

2 Gianluca Sicchiero. 1l Codice Civile. Commentario. La
risoluzione per inadempimento. Artt. 1453-1459. Milano:
Ed.: Giuffre, 2007, p. 40.
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e private law, as opposed to public law, is not
set up in such a way as to allow sanctions to be
applied by one party to the other; one can accept
that nullity of a juridical act is, in a certain way, a
sanction because it deprives both parties from the
benefit of the void contract, because they failed to
abide by the norms of the legal order;

e a sanction should be incurred solely by the
party which breached the contract; whereas
termination affects both parties equally, without
discrimination, except that the right of the obligee-
victim to seek damages from the other contracting
party at fault. Thus, the difference between the
victim party and the guilty party is solely that the
victim party decides whether termination should
occur, and the guilty party is bound to accept it as
such. One cannot exclude that the guilty party
may also be, in principle, in agreement with
termination.

This analysis indeed offers a fair, detailed
description of the state of affairs, beyond the
appearances of the theory of sanction.

A similar discussion is held in the Russian
doctrine. For Karapetov™ the fact that termination
of contract is a form of civil responsibility is only
a problem of definition of the concept of civil
responsibility. According to the opinion of the
reputed Joffe®!, which is dominant in Soviet and
modern Russian legal doctrine, civil responsibility
is a sanction for breach of a legal rule that entails
adverse consequences for the offender by way of
his deprivation of subjective rights or the
establishment of certain new or additional civil
obligations. The form of responsibility which
consists in the deprivation of rights may here
include termination of contract, as it extinguishes
rights.

Karapetov opposes such a definition and
especially the solution — that termination is a form
of civil responsibility. The incompatibility
between civil responsibility and termination, in his
opinion, is that fault of the wrongdoing party is a
condition of responsibility, while termination is
independent of fault. He proposes to define civil
responsibility as the sanction applicable at the
initiative and in favour of the party that is the
victim of a breach, under the form of additional

3oKapar[eTOB A.T'. PacTopskeHre HapylLIeHHOTO I0T0BOpa
B poccHiickoM M 3apyOexxHoM mpaBe. Mocksa: «CraryTy,
2007, c. 152.

' Nopde O.C. ObssatenscTBeHHOE mpaBo. MocKsa:
IOpunnueckas aureparypa, 1975, p. 97.
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proprietary burdens incumbent on the wrongdoer,
reflected through the loss by the wrongdoer of
certain proprietary values®. In such a definition,
termination and civil responsibility are distinct
concepts

He is supported by M.A. Egorova® which
finds in the Russian Civil Code® a number of
cases when the unilateral right to refuse the
performance of the contract, which is not
connected to breach of contract by the counter-
party. In these situations the refusal may not be
qualified as a sanction since the counter-party is
well performing; rather it should be qualified as a
civil measure of protection of the legal interests of
the party entitled to such a refusal.

In the Romanian doctrine Marieta Avram
shows that a declaration of termination is a
juridical act which, in order to produce its
extinctive effect, must be exercised only where
the general conditions of civil responsibility are
met™.

For Sergiu Mamadliga, termination on account
of faulty breach of contractual obligations is a
form of civil responsibility. Thus, in such a case,
the creditor may, under the general rules of
contract responsibility, claim either specific
performance of the obligation with delay
penalties, or the indirect specific performance
(damages in lieu of specific performance).
However, depending on the conditions of each
case at hand, any of these two solutions may
prove disadvantageous for the party which
performed or tendered its performance. It would
be unfair for a creditor to maintain the contract if
the other party were to be held insolvent or, even
here solvent, if, because of the delay in
performance, the creditor would lose interest in
receiving the relevant performance. In all of these
situations, the safeguard of fairness is not possible
simply by applying the general rules of civil
responsibility, but via termination of the contract.
Any of these special forms of contract
responsibility allows a party to terminate and,
consequently, recover all past performances. By
recognizing such party's entitlement to choose

%2 Kapaneros A.I'. Op. cit., p. 155.

8 Eroposa M.A. OqHOCTOpPOHHUI OTKA3 OT UCIIOITHEHUS
TPakIaHCKO-TIPABOBOTO JIOrOBOpa. 2-€ U3, Tlepepad. 1 Jo1L.
Mocksa:Craryr, 2010, c. 14.

% Codul civil al Federatiei Ruse. Partea I din 1994 si
Partea Il din 1995.

% Marieta Avram. Op. cit., p. 254.
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between specific enforcement and unwinding of
the contract by way of termination, the lawmaker
reached a natural balance between the binding
force of contract, the principle of specific in-kind
performance and protection of good faith and
fairess in the law of obligations. A logical
conclusion, according to the quoted author, is that
termination for fault is a variety of damages in
lieu of specific and thus a form of civil
responsibility*.

IV. Modern trends

In its extensive monograph dedicated to
termination for breach®” the French author
Thomas Genicon sees in the institution at hand an
original technique of destruction of the contract. It
is original and must not be confused with other
institutions which lead to the end of an agreement.
Supporting the idea, enshrined in French scholarly
writings, that termination is a ,sanction”, he
compared it with the English term ,remedy”,
which gains popularity, and concludes that the
term remedy is broader and more precise. Apart
from the strict meaning as penalty, the term
sanction designates, in a broader sense, an
instrument of protection of the subjective right,
which gives him force and ensures efficacy. The
author thus suggests that termination can also be
seen as a potential sanction for breach of contract
due to impossibility. We note here that
traditionally the French doctrine breach due to
impossibility (i.e. outside any guilt of the debtor)
does not entail termination of the contract, but
only its extinguishment due to impossibility (the
theory of the risk of the contract).

The same author compared two views on
termination: an objective view — the objective
disappearance of the contract as established by the
judge; and an objective view — termination is a
decision, either of the contracting party or of the
judge by which both parties are released from
obligations that were once binding upon them. He
supports the subjective concept for French law.
The analysis is useful in that it shows termination
as aright, an option of the contracting party.

A revelatory opinion is expressed by the
French author Rigalle-Dumetz saying that
termination of contract does not exist®. If

% Ibidem., p. 200.

% Thomas Genicon, La résolution du contrat pour
inexécution. Theses. Tome 484. Paris: Ed. L.G.D.J., 2007, p.
11.

%8 Thomas Genicon. Op. cit., p. 42.
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termination was triggered, it must be understood
that it has an effect solely on the obligational
relationship stemming from the contract, but does
not the contract itself — understood as a mere
agreement previously reached by the parties —
which remains unaffected. This approach is being
picked up by Italian and French scholars.

In this opinion, where a contract is made, the
parties' agreement generates a new legal rule
whose primary subject-matter is the creation of a
new obligational legal relationship. The
mandatory force of contract must therefore be
understood as the submission by the parties to the
law so created, a law which organizes their legal
relationships and is the source of the obligations
among them. Thus, the author concludes that
termination does not affect a contractual legal
rule, but only its obligational effect. Only the
obligational relationship is affected thereby. It
would thus appear is a false concept. The contract
lives on in spite of termination of some of the
obligations.

The merit of this theory is that finally gives an
answer to the multiple practice questions raised in
respect of the effect of termination; in particular, it
explains why, despite the contract being
terminated the party at fault continues to owe
contractual damages to the other party. This is
why some clauses of the contract remain binding
after termination takes effect.

In other words, termination does not affect all
contractual relationships, but solely those
compromised by the breach.

The contract — sometimes call the grand
coordinator of the relationship — remains intact,
and the obligational relationships (being the sole
which may be terminated) are maintained or
extinguished depending on whether a breach
affected the balance in that specific relationship;
the extinguishment of one of the relationship will
not necessarily lead to the extinguishment of the
other relationships arising under the same
contract. Though it is traditionally sought that the
legal effects of termination are measured time (i.e.
retrospective effect, ex tunc, or with effect for the
future, ex nunc), it can be observed that it is in fact
measured in scope: it is not that a period of time
remains unaffected, but a part of the contractual
relationship is maintained.

This approach is not found in any existing
body of law of those principal legal systems that
we had examined. All civil codes speak about
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,termination of contract”. The most recent
European soft-law initiative, the Draft Common
Frame of Reference (DCFR)*, has however
adopted this approach completely. Instead of
using ,termination of contract” it refers to
Ltermination of contractual relationships” (in
French, ,,resolution’) defined as the termination of
the contractual relationship in whole or in part and
Hterminate” has a corresponding meaning. Article
I1l. — 3:501(1) DCFR specifies that the Section on
termination applies only to contractual obligations
and contractual relationships.

According to Thomas Genicon this theory, as
seducing as it may be, does not escape criticism. It
is not really sure if termination affects only the
obligations created by it, and not the contract
itself. First of all, the simple extinguishment of
obligations is insufficient; it does not explain the
restitution of past performances. We believe this
criticism is valid in the specific context of the
French legal system — where the contract itself
transfers ownership and other jus in rem.
Ownership returns to the seller only if we find that
the contract not only ceased, but was unwound,
thus its effect of transfer of ownership would also
unwind retrospectively (ex tunc).

French doctrine recognizes that this logic (i.e.
critique) does not apply on those legal systems
where the transfer of ownership is not dependent
solely on the conclusion of the contract, but also
by some subsequent formalities. The classical
system here is the German legal system, where by
virtue of the separation principle
(Trennungsprinzip) and the abstraction principle
(Abstraktionsprinzip) ownership is not transferred
by virtue of the contract alone. The contract
merely obligates a party (e.g. the seller) to transfer
ownership of the property to the other party,
which does not automatically acquire it. For
transfer of ownership, another contract needs to be
entered into, one that transfers ownership from a
party to the other. For movable property, it would
normally be deemed concluded upon transfer of

% The Draft Common Frame of Reference represents a
landmark in legal scholarship on European legal history and
comparative law. The study is commissioned by the EU
itself, and will form a central part in all future discussions of
legal harmonization within the EU. It was issued in 2008 by
the Study Group on a European Civil Code and the Research
Group on EC Private Law (Acquis Group). See Principles,
Definitions and Model Rules of European Private Law Draft
Common Frame of Reference (DCFR). Outline Edition.
Dieter Fuchs Stiftung, Dissen, 2009,
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possession. Though not completely clear on the
theoretical side, this seems to also be the approach
of Article 321 of the Moldovan Civil Code, which
separates, as a matter of principle, the making of
the contract from transfer of ownership. Hence,
for these legal systems restitution of ownership is
not explained by the retrospective unwinding of
the contract (ex tunc), but rather by the
establishment of a new positive obligation to
retransfer ownership. Up to then, the possessor is
also an owner and incurs all costs and risks related
toit.

The second objection raised to this theory is
that it does not resolve those relationships which
occur in continuing contracts and which have not
been breached, but rather properly performed. The
critics find that the theory is more often one of
temporary, but irreversible, suspension of the
contract, than one of extinguishment of
obligations.

Our view is that this theory must be given
credit. The extinctive effect of termination cannot
be denied, and we find that in the Moldovan legal
system it is not necessary to resort to the concept
of retrospective unwinding of the contract (ex
tunc), which, in substance, is a contract that was in
fact made.

If we are to accept this theory, we should
recognize that the words ,.,termination of contract”
is an ellipse (just like ,,breach of contract” is) and
a more pure wording is ,termination of
contractual relationships” (respectively: ,,breach
of contractual obligations ). This also
corresponds to the intent of the parties that
terminate a contract — to release themselves from
obligations and not to destroy the original
agreement among them.

A hesitation here is that, though the theory
properly displays termination from the stand point
of its mechanism of functioning and its effects,
what remains unanswered is the purpose of this
mechanism — is it used a sanction, remedy or
something else?

An ltalian doctrine asserts that’’, an
examination of the mechanism of termination in
terms of its functionality shows that its central
aspect consists simply in the possibility to put an
end to the contract where the exchange of
performances cannot be effected because of a
breach that is economically relevant to the

*% Gianluca Sicchiero. Op. cit., p. 50.
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interests of the victim party, but not as a sole
remedy, since the entitled party may decide to
maintain the contract.

It is widely accepted today in Italian doctrine
that termination is an objective remedy for the
breach of obligations, independent of the motives
that stood behind it; regardless of immutability or
fault, or the conduct of the party whose
obligations were breached*.

Relying on Article 12 of the Russian Civil
Code, Russian doctrine™ does not hesitate to
qualify termination as a means of protection of
civil rights (cnoco6 sawumer  epasxicoanckux
npas). In light of this view, and considering the
similar provisions of Article 11(j) of the
Moldovan Civil Code, under which the
unwinding of a legal relationship is a means of
protection of civil rights, we find that termination
should indeed be treated as an objective remedy.
This since Article 11 does not impose the
existence of fault of the wrongdoer to protection
of civil rights, even those rights violated without a
fault should therefore be protected by the legal
order.

Moreover  Karapetov”®  places in-court
termination in the category of jurisdictional forms
of protection of rights, while out-of-court
termination in the category of methods of self-
defence of civil rights, in the subcategory of
methods  of  operative  reaction  (mepa
onepamusnozo eo3oeiicmsusi). We believe this
analysis to be trustworthy but its applicability
under  Moldovan law  creates  certain
inconveniences. Article 13 of the Moldovan Civil
Code, while regulating self-defence, establishes
that is may be used by the victim only if the help
of law-enforcement authorities may not be
obtained. This condition contradicts the very
substance of out-of-court termination.

Recently, due to the influence of soft law
instruments (such as the UNIDROIT Principles,
European Principles of Contract Law and the
Draft Common Frame of Reference), Romanian
doctrine started to accept the concept of
,remedy”, of which termination forms a part.

Recent Romanian doctrine®  considers
,immune,, and more objective the qualification

1 M. Cristina Diener. Il contratto in generale. Seconda
edizione. Milano: Ed.: Giuffre, 2010, p. 832.

*2 Kapaneros A.I. Op. cit., p. 151.

“3 Ibidem., p. 159 - 160.

* lonut-Florin Popa. Op. cit., p. 107.
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according to which termination is an original
technique of unwinding of the contract, as
promoted by some recent French scholarly
writing®. As Thomas Genicon puts it, termination
for breach is an ,,original technique of destruction
of the contract”.

According to the Romanian Ionuf Florin
Popa*®, although modern codifications abandoned
the traditional terminology of the continental legal
system of calling the possibilities that a creditor
has at hand in the event of breach of the
contractual obligations, calling them instead
remedies, the new Romanian Civil Code keeps a
neutral stance and prefers not to call them as such.
In general this code refers to ,rights of the
creditor” in case of breach, but that after that calls
them remedies, so that in the end it would call
them ,enforcement of specific performance”
(,executare silita in naturd™) (Article 1527 - 1529
of the new Romanian Civil Code). The author
concludes that, from a technical standpoint,
termination represents, together with the other
means of protection of the creditor in case of
breach, remedies and prefers to call them as such.

He continues by viewing termination as a
cause of ending of the contract and establishes
that, as a matter of principle, this position is
consistent with the provisions of the new Code.

The Spanish scholar Manuel Albaladejo’’
treats termination upon the initiative of a party in
the chapter on extinguishment of contracts
(besides nullity and termination by mutual
agreement). Hence, he states that the
extinguishment of the contractual relationship is
based on the will of only one of the parties when it
ends upon the request of the entitled party. This
»faculty” may stem from the law or can be
granted by the contract; it can be granted to one of
or both parties; it can be granted without any
reason or after meeting certain conditions.

The effects of termination may vary, as the
case may be, and according to these, the
terminology used to designate the disruption of
the contractual relationship by one of the parties.
Thus, in Spanish law one can speak of revocation
(revocacion) ~ for ~ donation;  termination
(resolucion) for sale and purchase; rescission
(rescion) in  case of unfair advantage;

** Thomas Genicon. Op. cit., p. 11.

*® lonut-Florin Popa. Op. cit., p. 133.

" Manuel Albaladejo. Compendio de Derecho civil,
Edition 12. Madrid: Edisofer s.l., 2004, p. 227.
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denunciation (denuncia), etc. In reality, says the
author, all these terms converge in the concept of
destruction, based on the will on one of the parties
(which differs from the termination agreement —
mutuo disenso), of the contractual relationship in
case if it was validly formed (which distinguishes
it from its disappearance on account of nullity)
that leads to the ending of the legal effects of the
contract.

German doctrine supports that, apart from the
contract disappearing by way of normal
performance, it may end by the parties’ agreement
(contrarius consensus): in this case the
contracting parties revoke what they have done
before — Aufhebungsvertrag — and agree whether
this disappearance refers solely in respect of
future performances or whether past performances
would also be affected*®.

In the German legal system the contract may
disappear by the unilateral will of the parties and
there are two legal institutions enabling it:

e termination  (Riickeritt) which s
characterized by the ending of the rights and
obligations arisen from the contract (to the extent
not performed) and the establishment of a new
legal relationship directed to the restitution of past
performances;

e rescission (Kiindigung) — usually does not
affect past performances.

The termination right may be based on a
contractual stipulation (in which case there is
conventional  termination vertragliches
Riicktrittsrechf), or on legal provision
(gesetzliches Riicktrittsrecht).

The legal regime of termination has made the
object of a reform with the implementation of the
German Law on the Modernisation of the Law of
Obligations dated 10 November 2001*°, which
modified the German Civil Code (BGB)™. The
Draft Moldovan Civil Code! and, hence, the new
Moldovan Civil Code, have largely taken over its
texts in respect of termination.

The reputable Russian scholars Braginsky and
Vitryansky do not actually define termination

a

*® Michel Pédamon. Le contrat en droit allemand. Paris:
L.G.D.J., 1993, p. 165.

* German Law on Modernization of Law of Obligations
(SMG) dated din 10 November 2001 (in force as of 1
January 2002).

%0 BGB — the German Civil Code as of 1896.

*! Proiectul Codului civil al RM. in: Drept moldovean.
2002, nr. 1, p. 1-451.
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(pacmopoicenue), but only find that it has a large
scope of application®®. In their view, termination
occurs both due to breach of obligations, either
faulty or not, as well for other reasons, such as
hardship, denunciation in inuitu personae
contracts or revocation of donations. All these are
treated by the authors as termination cases.
Moreover, termination is not treated as a form of
civil responsibility.

As in the old Soviet Moldovan Civil Code in
force up to 11 June 20033, in the Russian system
no distinction is made between termination of
contracts of single performance contracts and
termination of continuing contracts.

Somenkov defines termination as an act
directed towards the ending of the force of a
breached contract (or 0 a continuing contract),
ending for the future the obligations arising from
it>*. Meanwhile Karapetov™ admits that out-of-
court termination is a unilateral act since it meets
of all elements. This approach, in our view, is the
product of confusion between the termination and
the declaration of termination, the latter being
indeed a unilateral juridical act. The way in which
the discussed institution is put into effect is not a
conclusive indicator of its true and profound legal
nature. The theory also cannot be applied to all
forms of termination, including in-court; it is
therefore unsatisfactory.

Finally, according to the Russian
Kamenetskaya the concept of termination has two
meanings: juridical fact that leads to the ending of
the contractual obligational and legal relationship
among the parties to the terminated contract™®.

In conclusion, in Russian law termination is
understood in its broader sense, and it applies to
both a breach, hardship, as well as, where it is
allowed by law or contract, independent of any
breach.

%2 Bparunckuit M.U., Butpsauckuii B.B. [loroBophoe
npaBo: OOmrre nonoxenus. Mocksa: «Craryr», 1998, c.
349.

*% Codul civil al R.S.S. Moldovenesti. Aprobat prin Legea
R.S.S. Moldovenesti cu privire la aprobarea Codului civil al
R.S.S. Moldovenesti din 26 decembrie 1964. in: Vestile
Sovietului Suprem al R.S.S. Moldovenesti nr. 36 din 1964
(abrogat).
* ComenxoB C. A. Pacropxenne nmoroBopa B
ofHOCTOpOHHeM Topsake. B: «locymapctBo M mpaBo».
2000, Ne 4, c. 42.

% Kapaneros A.I'. Op. cit., p. 160 - 161.

% Kamenerkas M. C. [IpaBa 1 00513aHHOCTH Y4aCTHHKOB
JIOTOBOpa TIpU €ro pacTtopkeHnu. B: «3akoHOmaTensCTBOY.
2004, Nel, c. 37.
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CISG. As the commentators of the UN
Convention of the Contracts for the International
Sale of Goods dated 11 April 1980 (,,CISG”),
Fritz Enderlein and Dietrich Maskow, tell us, the
term ,,avoidance”, used in lieu of ,termination”,
denotes an early end in a neutral form. Terms like
,termination” or ,,withdrawal”, which have a
defined meaning in the national legal language,
are deliberately omitted. It is stressed in this way
that the CISG has developed an original concept
of putting an early end to the contract.

They proceed on the assumption that the right
to avoid the contract applies irrespective of the
cause of the respective breach of contract, hence
also in the event of impossibility. But also those,
who through the national law want to include an
automatic early termination of the contract by
virtue of law, believe that an analogous
application of ,,certain provisions” of this section
is possible in the matter.

They further believe that that the section of
CISG relative to the effects of avoidance does not
only apply to legal but also contractual rights of
avoidance. This goes also for functional
equivalents like the right to withdraw from a
contract. However, where terms other than those
of the CISG are used, it is to be examined with
particular care whether because of the ideas which
the parties usually have in regard to the former,
certain rules of the CISG have to be regarded as
having been abrogated or modified®’.

In the opinion of the commentators of the
CISG, avoidance means the ending (terminacion)
of the juridical act by the will of one party®®. The
author makes a relevant observation: ,,one must
admit that the concept of avoidance, as it is treated
in the CISG, is both ample and generic as
compared to the meaning given to the same
concept in many other legal systems, because it
does not have a uniform meaning in all systems.
Thus, in French law it is known as ,,condition
résolutoire” in ,.contrats synallagmatiques”, in

> Fritz Enderlein, Dietrich Maskow. International Sales
Law. United Nations Convention on Contracts for the
International Sale of Goods. Convention on the Limitation
Period in the International Sale of Goods. A Commentary.
New York: Oceana Publications, 1992, p. 339.

% Maria Clara Cabrera Orjuela. Diego Ricardo Galan
Barrera, Comentarios a la Ley 518 del 4 de agosto de 1999,
aprobatoria de la Convencion de las Naciones Unidas sobre
los contratos de compraventa internacional de mercaderias.
[On-line]:  http:/imwww.cisg.law.pace.edu/cisg/biblio/cabrera-
galan.html. (Vizitat la; 09.09.2012).
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Spanish law ,,condicion resolutoria, ,,resolucion
de la venta” (avoidance of sale) and ,,rescision de
los contratos” (rescission of continuing contracts),
in Italian law ,risoluzione del contratto”
(avoidance of contract), ,.clausola risolutiva
espresso” (explicit avoidance clause), ,,risoluzione
del contratto della vendita” (avoidance of sale
contract), an in the common law ,,rescission”,
Ltermination of a contract”, ,,discharge by breach”
and ,,avoidance of contract”.

The Russian scholar Ovechkina finds that the
substance of the concept of avoidance of contract
in the CISG consists in it being a means of legal
protection of a right (npasosawummnwiii
xapakmep)”. On one hand, by declaring
termination, the injured party releases both itself
and the counterparty from contractual obligations,
and, on the other hand, may claim recovery of all
past performances.

Another definition is that avoidance under the
CISG is the premature ending of the contract
where the other party breached it®.

Finally, in another opinion avoidance under the
CISG consists in the retrospective unwinding of a
contract for international sale of goods with single
performance, at the initiative of a party, following
the breach by the other partg/ of its obligations for
causes imputable to it°*. Considering the
arguments brought by Fritz Enderlein and
Dietrich  Maskow this definition cannot be
accepted simply because it is based not on the text
of the UN Convention, but on the texts of the
French and Romanian national legal doctrine.

Moldovan law. A fist definition express in the
examination of the nullity of juridical acts is that
of authors Sergiu Baiesu and Nicolae Rosca®,
according to which termination (rezolutiunea) 1s
»civil sanction which unwinds retrospectively a
juridical act, the motive being the guilty breach of
an obligations under a contract of single
performance”. Rescision (reziliere) is defined as a
,sanction that unwinds for the future the

% Opeuxuna 0. O HEKOTOPHIX BOMPOCAX PACTOPIKEHHUS
JIOTOBOPOB ~ MEXKAYHAPOJHOW  KYIUIU-TIDOAAXKH. B:
«Bectauxy». 2003, Ne 10, ¢. 115.

% Richard Speidel. Buyer's Remedies of Rejection and
Cancellation under the UCC and the Convention. In: The
Journal of Contract Law. North Ryde NSW, Australia, 1993,
nr. 6, p. 131.

81 1 ilia Gribincea. Rezolutiunea si rezilierea contractului
comercial de vanzare-cumpdrare internationald. In: RND.
2002, nr. 5, p. 40.

%2 Sergiu Baies. Nicolae Rosca. Op. cit., p. 217 - 218.
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synallagmatic continuing contract (a lease) as a
result of the guilty breach of obligations by the
other party. [...] The difference between these two
types of termination, find the author are that the
first one is retrospective, while the second does
not unwind the legal effects that have already
arisen, but rather is effective solely in the future.”
A similar view is taken by Dorin Cimil and Inesa
Poiras®®, as well as by Aurel Baiesu®*.

These definitions are in principle consistent
with the Romanian scholarly definitions and
above authors in fact refer to Romanian legal
doctrine issued under the old Romanian Civil
Code.

It is our view that it is inappropriate to
determine termination under Moldovan law,
whose legal regime is governed by completely
different provisions.

The Moldovan scholar Nicolae Esanu® also
views termination as a retrospective unwinding of
single performance contract (uno ictu) in case
where one of the parties fails to perform its
contractual obligations. Therefore, the author
supports, by means of the termination declaration
the contract ceases to produce effects as from the
date of its conclusion, and third party acquirers of
the goods will also be affected by termination
under the principle resoluto iure dantis...®.
Rescission (reziliere) as the other form of
termination is understood a legal sanction that
steps-in in case of breach of a continuing contract
and consists in the ending of legal effects of the
contract for the future.

These definitions constitute an evolution in that
they exclude fault as a condition to the triggering
of the right to terminate, whereas the author
himself finds that fault is irrelevant®’. Otherwise,
he adopts the classic approach.

While  distinguishing  termination  from
revocation, he indicates that, as opposed to
termination which intervenes in case of breach of
contract by a party, for revocation to apply there is
no need for there to be a breach of contractual

% Dorin Cimil. Inesa Poiras. Rezolutiunea, rezilierea si
revocarea contractelor civile. In: RND. 2004, nr. 5, p- 28.

% Baies S. et al. Drept civil. Drepturile reale. Teoria
generala a obligatiilor. Editia a II-a.Vol. II. Chisinau:
L.S.F.E.P., Tipografia Centrala”, 2005, p. 381 - 382.

8 Comentariul Codului civil al Republicii Moldova. Vol.
IL. Chisinau: Arc, 2006, p. 337.

% |bidem., p. 348.

®7 |bidem., p. 339 and 341.
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obligations®. We believe that this is only in part
true, since there are situations where a party is
granted under law a right of termination that is not
justified by some sort of breach of obligations, but
is based on the mere discretion of a contracting
party (for example, the right that any party to a
lease agreement of an undefined period has to
terminate the agreement without reasons, under
the terms of Article 905(1)). Also, while
establishing a contractual termination right, the
parties may set a triggering event that is not
necessarily a breach (for example, the termination
of a residential lease upon the event that the
landlord's son returns into the country and needs a
residence) or even without reasons.

According to Sergiu Mamiliga®, for the
purposes of the Moldovan Civil Code
Htermination” the unwinding of a validly
concluded contract as a result of the breach of the
obligations inuring to one of the parties, regardless
whether the breach is faulty or is determined by a
circumstance for which the obligor is not
accountable. Further, the author recognizes that, in
the system of the Moldovan Civil Code, the term
termination includes, apart from unwinding of a
contract base on its breach, faulty or not, of a
party's obligations, the unwinding of a contract
due to change in circumstances that existed upon
the conclusion of the contract (hardship), if the
adjustment to the new conditions is impossible or
may not be imposed on one of the parties (Article
623(5))"°.

Termination in the form of rescission is
defined by the author is an ending with effects for
the future (ex nunc) of a continuing contract, and
analyses it in two perspectives:

o firstly, it is the same as standard termination
of contract except that it applies to continuing
contract (Article 747(1));

e secondly, termination is used in respect of
the unwinding of a continuing contract by way of
the unilateral declaration of a party (discretional),
granted by law or by a clause. He says this use of
the term in the following articles of the Moldovan
Civil Code: Article 866 (gratuitous use contract),
Article 905 (1) (lease contract), Article 942

% |bidem., p. 337.

69 Sergiu Mamaliga. Rezolutiunea, rezilierea si revocarea
contractului. In: Ghidul judecitorului in materie civili si
comerciald a Republicii Moldova. Institufii selectate.
Chisinau: Rolsi Media SRL, 2004, p. 197.

" |bidem., p. 198.
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(contract for works and provisions of services),
Article 974 (services contract), Article 992
(transportation contract),  Article 1072
(commission contract), Article 1143 (tourist
services contract), Article 1176(2) (franchising
contract), Article 1183(1) (mediation contract),
Article 1233(1) (current bank account contract),
Article 1242(3) (bank loan contract), Article 1352
(1) and (2) (partnership contract).

Nevertheless the said scholar concludes that
»the lawmakers understand by termination
virtually any type of ending of validly concluded
contract.”

This finding is not however completely precise
since in this broader definition certain events may
be included which are external to the parties and
the will of either of them (such as for example the
expiration of a continuing contract) or the end of
the contract due to the proper performance by
both parties of their obligations under it. These
circumstances may certainly not be attributed to
termination of a contract.

The merit of these considerations is that a
distinction was made between termination in a
strict, classical sense, and its broader meaning, to
which we subscribe:

e in a stricter sense, in the meaning of the
French legal doctrine, termination designates a
sanction for the breach of contractual obligations
by a party by which the other party puts an end to
the contract, and both parties are bound to
restitution of past performances and profits; and

e in a broader sense, in the way it is utilized
in the Moldovan Civil Code, any ending of a
validly made contract upon the initiative of one or
both of the parties before its complete
performance.

V. Conclusion

Termination is a functional institution; in each
separate case it leads to the ending of the
contractual relationship and, in most cases — a
liquidation relationship. The grounds for
termination and the form in which termination
occurs are varied.

Most often a scholar would define termination
through the lens of one of the legal grounds for
termination. Such a definition would not however
be suitable in respect of some other legal grounds
of termination. Contract can fail in too many
ways. Moreover, termination may intervene
without any failure, but simply at a party's
discretion where the law or contract allows this
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explicitly.

A first conclusion would thus be that
termination is a concept which is better off left
undefined, instead of running the risk of not
devising a sufficiently appropriate comprehensive
definition, or to develop several definitions for
each ground and form of exercise of such a right
of termination.

Whereas we find it useful to develop, in the
long run, a general theory of termination, we
would support that part of the modern legal
doctrine  which determines termination as a
functional legal institution, id est as an instrument
of ending of contractual relationships and the
liquidation of a contractual relationship usually
because of some failure or pathogenesis.

A more comprehensive concept of termination
is particularly necessary whereas in many legal
systems, apart from termination of a contract of
breach, various similar concepts had been devised
for various other types of ending of a contract,
such as rescission, revocation, denunciation,
renunciation,  withdrawal, and  linguistic
equivalents in the languages of other jurisdictions.

While termination may have a sufficiently
developed legal regime (grounds, way of exercise,
legal consequences), many of those similar
concepts do not. A general theory of termination
would tend to capture those as part of a more
comprehensive concept of termination and would
provide a good legal basis to parties in
determining their rights and obligations, and to
judges in resolving related disputes.

A beginning of such a general theory of
termination is the adoption of set of norms under
so-called restitution law, as already done by the
new Romanian Civil Code (Articles 1.635 to
1.649), and proposed under the ,Catala
Anteproject” of amendments to the French Civil
Code (Articles 1161 to 1164-7)"*. A similar
approach is taken by the DCFR (Sections IlI. —
3:510 to 3:514), with the proviso that instead of
having such a set of norms of general
applicability, it lends the norms of termination of
contract to several other types of ending of

™ Avant-projet de réforme du droit des obligations
(Articles 1101 a 1386 du Code civil) et du droit de la
prescription (Articles 2234 a 2281 du Code civil). Rapport a
Monsieur Pascal Clément, Garde des Sceaux, Ministre de la
Justice, 22 septembre 2005. [On-line]:
http:/iww.justice.gouv.fr/art pix’RAPPORTCATALASEP
TEMBRE2005.pdf. (Vizitat la: 09.09.2012).
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contracts, such as withdrawal from a contract by a
consumer.

Regardless of the legal ground for unwinding
of a contractual relationship, the said relationship
will be liquidated according to the rules of
restitution. This emerging institution in
continental Europe is however, much more broad,
and applies to other cases of unwinding of

contracts such as nullity, ineffectiveness
(caducitate) and occurrence of a condition
subsequent.

A proper definition of a concept needs to be
universal (i.e. such that it will apply equally to all
individuals of, the same kind); proper (i.e. such
that it will not apply to any other individual of any
other kind); clear (i.e. without any equivocal,
vague, or unknown word); and short (i.e. without
any useless word, or any foreign to the idea
intended to be defined). Definitions are always
dangerous, because it is always difficult to prevent
their being inaccurate, or their becoming so’.
,,Omnis definitio in iure civili periculosa est;
parum est enim, ut non subverti posset (Every
definition in civil law is dangerous, for rare are
those that cannot be subverted)”. D 50. 17. 202.
Lucius lavolenus Priscus, Roman jurisconsult.

Due to this reasoning the author did not seek to
identify a correct and final definition of
termination of contract. With this proviso in
mind, we support that termination is a legal
technique of extinguishment of non-performed
contractual obligations at the initiative of a party,
relying on a statutory or contractual right, and in
case there are past performances in which the
terminating no longer holds an interest, such
extinguishment will be followed by bilateral
restitution of past performances.
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REGLEMENTARILE INTERNATIONALE
PRIVIND LIBERTATEA DE EXPRIMARE

Vitalie PIRLOG'

ABSTRACT:
INTERNATIONAL LEGAL REGULATION OF FREEDOM OF EXPRESSION

Freedom of expression is a possibility given to an individual that can transmit or not transmit a message,
idea, regardless of its content (opinion, information, etc.) and regardless of its external form of expression (via a
conventional or non-conventional language). Freedom of expression is a manifestation of the will of a man, an
exteriorization of a thought or an opinion, so that every citizen can participate democratically in the life of a
society whose member is.

Freedom of expression is a fundamental right inherent to human, its existence comes from the earliest
manifestations of human’s reason, even if its recognition become visible at the end of the eighteenth century. The
very concept of freedom of expression dates back to ancient times, even before the creation of State and Law,
with the development of the existence of rational human (homo sapiens).

Theories referred to the nature and concept of freedom of expression have been developed only two
centuries ago when British and American ideologists tried to determine whether freedom of expression is a
search for truth, a manifestation of democratic governance or a mean of self-realization.

In essence, each theory has its right to exist, because manifesting an opinion, a man actually improves
himself, seeking a truth by expression and the expression it is offered, is rightly considered to be a part of a
democratic process in a contemporary society.

The majority of the texts related on human rights recognize the existence of freedom of expression
broadly, but also obligations and responsibilities which it involves, and therefore expressly states that the legal
provisions and restrictions on freedom that it entails. All these documents include a place of freedom of
expression in terms more or less identical. Freedom of expression was enshrined in a wide range of international
instruments, either general or regional.

Key words: freedom of expression, declaration, treaty, convention, the statute, the United Nations, ILO.

PE3IOME:
MEXIYHAPOJIHO-ITPABOBOE PEI'YJIMPOBAHUE
CBOBO/IbI BBIPA’)KEHUA MHEHUSA

Cs0600a 6bipadicerust MHEHUsL 3O 803MOICHOCHb OAHHAS YEN0BEKY nepedasams Wil He nepeoasantb
coobuyerue, udero, He3ABUCUMO OM €20 COOEPIHCaHUs (MHeHUe, URPOPMAYUIO U M.0.) U 8 HE3ABUCUMOCIIU O €20
Ghopmbl ebIpadicenUst 806HE (C NOMOWBIO 0OBINHO20 WU HeoObIUHO20 s3biKa). C80000a BbIPANCEHUS MHEHUS
SAGNACMCSL. NPOSIGTIEHUEM B0 YENOBEKA, IKCMEPUOPUSAYUCT €20 MBICIU U MHEHUS, 6 CES3U C YeM KAaNCOblil
SPANCOAHUH UMEE BOZMONCHOCHTL YYACMBOBANb 6 0eMOKPAMUYECKOU JHCUSHU 0OUecmed, WIeHOM KOMOpo2o
OH SBTIAEMCSL N0 NPABY.

Cs0000a 8bIpadCeHUsi MHEHUsL AGTSAEMCS. OCHOBHbIM NPABOM KANCO020 YEN0BEKd, CYWEeCMBO8aHUe
KOMOPO20 UCXOOUM, HAYUHASL CO BPEMEH NePBbIX NPOSIGIEHULL YeNI08EUeCKO20 PA3yMd, HECMOMPSL HA MO YMO €20
NPU3HAHUe CMAHOBUMCS CYWEeCmEeHHO 3amemubiM moavko 6 konye XVIII 6. Camo nowsimue c60000vl
BLIPANICEHUS MHEHUSL OAMUPYemcst ¢ OPEeSHUX 8PEMEH, ewe 00 CO30aHUsl 20Cy0apcmea U npasd, ¢ MOMEHMA
NOSIGNEHUSL U CYUJeCMBOBANHUS HETI0BEKA PA3YMHORO.

Tem He menee, meopuu ces13aHHbIE ¢ NPUPOOOLL U KOHYenyueli 0 c60000e BbIPAdCeHUs. MHEHUS ObLIU
pazpabomarnvt MoIbKO 08a CHMONEMUs HA3A0, K020d OpumaHcKue U amMepukaHcKue uoeonozu NbIMAIUCh

“ PIRLOG Vitalie - Doctorand, Institutul de Istorie, Stat i Drept, Academia de Stiinte a Moldovei, Presedintele Aliantei
pentru Justitie si Drepturile Omului (Chisinau, Republica Moldova); PIRLOG Vitalie — PhD student, Institute of History,
State and Law of the Academy of Sciences of Moldova, the President of the Alliance for Justice and Human Rights
(Kishinev, the Republic of Moldova); IIBIPJIOI" Bumanue — Acripant, VIHCTUTYT HCTOpPHH, TOCyJapcTBa W IpaBa,
Axanemus Hayk Mojiossl, [Ipe3uienT AJbsiHca 3a FOCTULIHIO U paBa deoBeka (Kummues, Pecriy6mika Mosiosa).
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onpedenumn, SGIAEMC U C60000A  BbIPANCEHUS MHEHUS. NPOYECCOM NOUCKA UCHIUHBL, NPOSIGICHUEM
O0eMOKPAMUYECKO20 YPAGICHUsL W CPEOCEOM CAMOPeanu3ayul 4enoeexka. B cywmocmu, kaxcoas uz OaHHbIx
meopull umeem Npaeo HA CYWECME08AaHUe, NOMOMY UYMO, GblpadNcasi MHEHUEe 4Yel06eK HA CaMom oOere,
UHMETIEKMYAIHO PA36UBAEMCS, ULEem UCTHURY Yepe3 GbIPAJICEHUE, U BbIPAdICEHUE eMy NPed0CmaseHo, Ymo
1O NPagy S6ISIEMCS HACHbio 0eMOKPAMUYECKO20 NPOYECcd 8 COBPEMEHHOM 0bujecmae.

bonvuuncmeo mexcmos no npasam ueio8eKa NPUSHAMm CYWecmeosaHue c80000bl BbIPANCCHUA
MHEHUs,, a4 MAKHce NPasa u 00S3aHHOCMU KOMOPble OHU G1eKYm 3d c000l, a, C1e008ameibHO, NPABOBbIE HOPMbL
NPSMO YKA3bI8AOM HA c80000Y U 02paHuyeHus Ha c6obody Komopule 6 cebs eKmouaiom. Bce smu 0okymeHmubl
omeoossm c80000e BbIPAJICEHUST MHEHUSL MeCmo 6 NOHAmusax Oonee uwm menee udenmuunvix. Ce00600a
BbIPAICEHUST MHEHUSL ObLIA 3AKPENIeHA 8 YEIOM Psioe MEeNCOYHAPOOHBIX OOKYMEHMO8, KOMOpble UMEIOM KaK
MENCOYHAPOOHDILL, MAK U PECUOHATILHBIL XapaKmep.

Knrouesvie cnosa: c60600a evipadicenusi MHeHUs, Oexnapayus, 002060p, koueenyus, ycmaes, OOH,
MOT.
Cuvinte-cheie: libertate de exprimare, declaratie, pact, conventie, cartd, ONU, OIM.

Gandurile, credintele religioase, creatiile Libertatea de exprimare este un drept
spirituale de orice fel intrd in circuitul juridic, fundamental inerent omului, existenta cdruia vine
numai dacd sunt exteriorizate, comunicate, din primele manifestari ale ratiunii umane, chiar
exprimate. Aceasta pentru simplul motiv ca atata daca recunoasterea acestuia capata vizibilitate abia
timp cat riman in universul spiritual interior al la sfarsitul secolului XVIIL. Insusi conceptul
omului, ele nu pot fi cunoscute de altii, de catre libertatii de exprimare dateaza din cele mai vechi
ceilalti, gindirea umand ramanand incd un timpuri, chiar inainte de crearea statului si
domeniu protejat natural de indiscretia semenilor’. dreptului, odatd cu aparitia si existenta fiinfei
Masina de citit gandurile este incd o ipotezd de umane rationale. Insa teorii concrete referitoare la
lucru, dar inventarea sa va trebui apreciata, fara natura si conceptul libertatii de exprimare au fost
indoiala, mai mult ca cel mai crud inamic al elaborate abia cu doua secole in urmai, cand
libertdtii de gandire decat ca o mare realizare doctrinarii britanici §i cei americani Incercau sa
stiintifica’. stabileasca dacd libertatea de exprimare este o

Deoarece prin actiunea de a exterioriza un cdautare a adevarului, o manifestare a guvernarii
gand, a-I comunica sau a-l exprima, acesta poate democratice sau un mijloc de autorealizare a
sa intre 1n cadrul circuitului juridic, stiinta individului. In esentd, fiecare teorie isi are dreptul
dreptului constitutional atribuie un rol deosebit de la existentd, deoarece manifestand o opinie, omul
important libertatii de exprimare a gandurilor si de fapt se autoperfectioneaza, cautd un anumit
opiniilor personale. adevar prin exprimare, iar aceastd exprimare

Libertatea de exprimare este posibilitatea fiindu-i oferita, este pe buna dreptate parte a unui
oferita individului de a transmite sau de a nu proces democratic 1n  cadrul  societatii
transmite un mesaj, o idee, indiferent de contemporane.
continutul sdu (opinie, informatie etc.) si Majoritatea textelor in materia drepturilor
indiferent de forma sa de exprimare exteriorizatd omului recunosc pe larg existenta libertatii de
(prin intermediul unui limbaj convenfional sau exprimare, dar de asemenea s§i obligatiile si
non-conventional). Libertatea de exprimare este o responsabilitatile pe care aceasta le comporta, si
manifestare a vointei unui om, o exteriorizare a din aceastd cauzd prevederile normative enuntd
unui gand sau a unei opinii, astfel incat orice expres aceastd libertate si restrictiile pe care
cetatean sd poatd participa In mod democratic la aceasta le implicd. Toate aceste documente
viata unei societati, al carei membru pe de plin consacra un loc libertatii de exprimare in termeni
drept este. mai mult sau mai putin identici”.

Libertatea de exprimare a fost consacrata intr-0
paletd intreagd de instrumente internationale, fie
cu caracter general sau regional. Daca ar fi sa
recurgem la o oarecare sistematizare a acestor

! Muraru L. Drept Constitutional si institutii politice.
Editia a 8 revazuta. Bucuresti: Actami, 1998, p. 229.

2 Muraru I, Tandsescu E. S. Drept Constitutional si
institutii politice. Volumul I, editia a XI. Bucuresti: All Beck, % Verpeaux M. La liberté d’expression. Strasbourg:
2003, p. 212. Editions du Conseil de I’Europe, 2009, p. 13.
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documente, primul grup va include o
sistematizare standard de catre Organizafia
Natiunilor Unite (ONU). Aici se includ acele
documente care reflectd in particular activitatea
organelor stabilite de Carta ONU, cu includerea
Adunarii Generale, a Consiliului Economic si
Social, si a comisiilor functionale. Aceste organe
au dat un imbold dezvoltarii standardelor cu
referire la drepturile omului, si in particular cu
referire la libertatea de exprimare. ONU a avut un
rol dublu, atat de propaganda, cat si ,,povara” de a
schita instrumente legale care sa contina prevederi
specifice®. Incontestabil, Declaratia Universald a
Drepturilor Omului (DUDO) ocupa locul prioritar
in acest sir. DUDO prevede’: ,Orice om are
dreptul la libertatea opiniilor si exprimarii; acest
drept include libertatea de a avea opinii fara
imixtiune din afard; precum si libertatea de a
cauta, de a primi si de a raspandi informatii si idei
prin orice mijloace si independent de frontierele
de stat.”

Urmatorul  instrument  este  Declaratia
Drepturilor Omului vizand indivizii care nu sunt
cetateni ai tarii in care traiesc, ce prevede in
alineatul doi din cadrul art. 5 urmatoarele®:
»ubiect al restrictiilor prevazute de lege si care
sunt necesare intr-o societate democratica pentru a
proteja securitatea nafionald, siguranta publica,
ordinea publicd, sandtatea publicd, sau morala, sau
drepturile si libertatile altora, si care sunt potrivite
cu alte drepturi recunoscute in instrumentele
internationale relevante si cele facute cunoscute in
aceastd Declaratie, strainii se vor bucura de
urmatoarele drepturi: ,,.. (b) dreptul la libertatea de
exprimare.”

In continuare, Principiile-ghid cu referire la
Stramutarea internd, fac referire la libertatea de
exprimare in prevederile sale dupa cum urmeaz’;
,,Persoanele stramutate intern, fie ca traiesc sau nu
in campuri, nu trebuie sd fie discriminati ca
rezultat al stramutarii lor, si trebuie sa se bucure
de urmatoarele drepturi - drepturile la libertatea de
gandire, constiintd, religie sau credinta, opinie si
exprimare.”

Documentele care urmeaza, parte a celui de-al
doilea grup, sunt preocupate atat de sistematizarea
standard, cat si de furnizarea masurilor de

* Brownlie 1., Goodwin S. Basic Documents on Human
Rights, 4th edition. New York: Oxford, 2002, p. 2.

® Art. 19.

®Art.5(2).

" Principiul 22.
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implementare aparte decat acele masuri de lucru
ordinare ale sistemelor nationale legislative ale
statelor individuale parti la Conventii. Cele doua
Pacte internationale cu privire la drepturile omului
din 1966, sunt intentionate sa inlocuiasca DUDO,
cu forta lor legald, ca tratate pentru subiectii parti
la ele.

Pactul International referitor la drepturile civile
si politice din 1966, prevede reglementari ale
libertatii de exprimare in art. 19, dupid cum
urmeaza: orice persoand are dreptul la opinie fara
un oarecare amestec. Orice persoana are dreptul la
libertatea de exprimare; acest drept cuprinde
libertatea de a primi, de a cauta si raspandi
informatii si idei de orice fel, indiferent de
frontiere, sub forma verbala, scrisd, tiparitd ori
artisticd sau prin orice alt mijloc, la alegerea sa.
Paragraful trei din articol prevede cd exercitarea
libertatilor prevazute comportd obligatii i
raspunderi specifice. In consecintd, ea poate fi
supusa anumitor limitari care trebuie insa stabilite
in mod expres prin lege si care sunt necesare: a)
respectarii  drepturilor sau reputatiei altora; b)
apararii securitafii nationale, ordinii publice,
sanatatii sau moralitatii publice.

Urmatorul document international este
Conventia cu privire la Drepturile Copilului, care
prevede in reglementarile sale®: copilul are dreptul
la libertatea de exprimare; acest drept cuprinde
libertatea de a cauta, de a primi si de a difuza
informatii si idei de orice naturd, indiferent de
frontiere, sub forma orald, scrisa, tiparitd sau
artistica ori prin orice alte mijloace, la alegerea
copilului. Acest drept pozitiv este prevazut chiar
in alineatul intdi, in timp ce alineatul doi face
referire la limitele acestui drept, dupa cum
urmeaza: exercitarea acestui drept poate face
subiectul restrictiilor, dar numai al acelor restrictii
expres prevazute de lege si absolut necesare
pentru respectarea drepturilor sau a reputatiei
altora si pentru protejarea securitafii nationale, a
ordinii publice, a sanatatii publice si a bunelor
moravuri.

Alt document international 1n care este
consacrata libertatea de exprimare este Conventia
Internationala cu privire la protectia drepturilor
tuturor lucratorilor migranti si a membrilor
familiilor lor, care prevede in art. 13, cu privire la
libertatea de exprimare ca lucratorii migranti si
membrii familiilor lor vor avea dreptul si nu

8 Art. 13.
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sufere din cauza opiniilor sale. In continuare
alineatul doi prevede si el ca lucratorii migranti si
membrii familiilor lor au dreptul la libertatea de
exprimare; acest drept cuprinde libertatea de a
cauta, de a primi si de a difuza informatii si idei de
orice natura, indiferent de frontiere, sub forma
orala, scrisa, tiparita sau artistica ori prin orice alte
mijloace, la alegerea lor. Nu in ultimul rand, in
cadrul alineatului trei este prevazut ca exercitarea
acestui drept poate face subiectul restrictiilor, dar
numai al acelor restrictii expres prevazute de lege
si absolut necesare: a) respectarea drepturilor sau
a reputatiei altora; b) protejarea securitatii
nationale, a ordinii publice, a sanatatii publice si a
bunelor moravuri; ¢) cu scopul prevenirii oricarei
propagande a razboiului; d) cu scopul prevenirii
oarecarei promovari a urii nationale, rasiale sau
religioase care constituie starnire la discriminare,
ostilitati sau violenta.”.

Din acest grup de instrumente internationale
mai face parte Conventia Internationald privind
eliminarea tuturor formelor de discriminare
rasiala, din 1966, care prevedeloz ,In conformitate
cu obligatiile fundamentale statuate in art. 2 al
acestei Conventii, Statele Parti isi asuma obligatia
sa interzica si sa elimine discriminarea rasiala in
toate formele ei si sd garanteze dreptul tuturor,
fard distinctie de rasa, culoare, origine nationala
sau etnica, la egalitate in fata legii, in special in
legatura cu urmatoarele drepturi:... viii) dreptul la
libertatea opiniet si exprimare”.

Un al treilea grup de documente internationale
in sfera drepturilor omului a fost instituit prin
contributia directa a Organizatiei Internationale
a Muncii (OIM). OIM este una din 12 agentii
specializate legate de activitatea ONU, conform
art. 57 si art. 63 din Carta ONU. OIM a jucat un
rol proeminent de pioner in setarea standard a
multor conventii internationale. Libertatea de
exprimare este mentionatd expres in unul din
documentele sale, si anume in Declaratia cu
privire la obiectivele si scopurile Organizatiei
Mondiale a Muncii. Paragraful intai din declaratie
prevede urmatoarele: ,,Conferinta reafirma
principiile fundamentale pe care se bazeaza
Organizatia si, In particular, ca:.. b) libertatea de
exprimare si de asociere sunt esenfiale pentru
progresul viabil”.

Al patrulea grup de documente tine de
activitatea institutiilor europene, cum ar fi

° Art. 13.
10 Art, 5.

Consiliul Europet, in elaborarea si implementarea
de instrumente europene in domeniul drepturilor
omului. Libertatea de exprimare isi gaseste
expresie Tn multe dintre acestea.

In documentul final a celei de a doua
Conferinte pe Dimensiunea Umana a Conferintei
privind Securitatea si Cooperarea in Europa
(CSCE), care a avut loc la Copenhaga in 1990,
este prevazut'': | Statele participante reafirmd ca
fiecare om va avea dreptul la libertatea de
exprimare, inclusiv dreptul la comunicare. Acest
drept va include libertatea de a avea opinii, si de a
primi si difuza informatii si idei fard amestecul
autoritatilor, indiferent de frontiere. Exercitarea
acestui drept poate face subiectul restrictiilor, dar
numai al acelor restrictii expres prevazute de lege
si absolut necesare, si care sunt conforme
standardelor internationale. In special, nici o
limitd nu va fi impusd asupra accesului si
folosintei  mijloacelor de reproducere a
documentelor de orice fel, cu respectarea,
oarecum, a drepturilor cu referire la proprietatea
intelectuald, inclusiv dreptul de autor.”

Carta de la Paris pentru o Noud Europa, din
1990 prevede: ,,Noi, sefii de state sau guverne a
Statelor participante in CSCE... afirmam ca, fara
discriminare, fiecare individ are dreptul la
libertatea de gandire, constiintd si religie sau
credintd, libertatea de exprimare..”.

In continuare, alt instrument este Documentul
Summit-ului CSCE din Budapesta, din 1994, in
care este stipulat dupd cum urmeazi: ,Statele
participante reafirmad ca libertatea de exprimare
este un drept fundamental al omului §i un
component de bazi al societitii democratice. In
aceasta privintd, media independentd si pluralistd
sunt esentiale pentru o societate deschisa si libera
si sisteme transparente de guvernamant. Ele iau in
calitate de principiu de ghidare garantarea acestui
drept. Ele condamnd toate atacurile asupra
jurnalistilor, precum si hartuirea lor, si se vor
stradui sd-1 pedepseasca pe cei direct responsabili
de asa atacuri sau hartuire. De asemenea, ele
noteaza ca instigarea la tensiuni de urd si etnice
prin intermediul mass-media, in special de catre
Guverne, poate servi ca o alarmd timpurie de
conflict”.

Conventia-cadru pentru protectia minoritatilor
nationale, din 1995 contine in prevederile sale
urmétoarele?: ,Partile trebuie sa asigure respectul

L Cap. 11 (9).
A7,
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pentru dreptul fiecarei persoane apartinand unei
minoritati nationale la libertatea de adunare
pacifista, libertatea de asociere, libertatea de
exprimare, si libertatea de gandire, constiind si
religie”. In particular, cu referire la libertatea de
exprimare, sunt evidentiate urmitoarele™: ,Partile
realizeaza recunoasterea dreptului la libertatea de
exprimare al fiecarei persoane apartinand unei
minoritafi nationale, inclusiv libertatea de a avea
opinii si de a primi si difuza informatii si idei in
limba minoritatii, fard oarecare amestec din partea
autoritatilor publice si indiferent de frontiere.
Partile trebuie sa asigure ca 1n cadrul sistemelor

lor legislative, persoanele apartindnd unei
minoritdfi nationale nu sunt discriminate

impotriva accesului lor la media.” De asemenea,
aici este stipulat ca primul paragraful nu trebuie sa
impiedice partile de la cerinta de a avea
autorizatie, fara discriminare si bazatd pe criterii
obiective, a emisiunilor radio si emisiunilor TV,
sau intreprinderilor cinema.

Tot in cadrul spatiului european a fost elaborat
un document nu mai pugin important care poarta
titlul de Carta a Drepturilor Fundamentale a
Uniunii Europene. Aceasta prevede in art. 11,
,Libertatea de exprimare §i  informare”
urmatoarele: n primul alineat faptul ca fiecare om
are dreptul la libertatea de exprimare. Acest drept
trebuie sa includa libertatea de a avea opinii si de
a primi si difuza informatie si idei fara oarecare
amestec din partea autoritdtilor publice si
indiferent de frontiere. lar alineatul doi contine o
prevedere importantd, si anume ca libertatea si
pluralismul media trebuie respectat.

Cat priveste dezvoltarile din America Latind,
aceasta prezintd un depozit de contradictii in
domeniul drepturilor omului. Sofisticarea juridica
s politica apartine citorva grupuri sociale de elita,
si rezultatul acestei sofisticari este dorinta de a
adopta asa documente precum Conventia
Americana privind Drepturile Omului (CADO),
care este pe larg similard Conventiei Europene
privind Drepturile Omului**. In acelasi timp,
conditiile sociale din aproape intreaga America
Latind determina asa inegalitafi Incat recursul la
garantiile drepturilor clasice politice si civile a
Europei de Vest este manifestat inadecvat. CADO
a stabilit prevederi privind libertatea gandirii si

exprimarii, dupd cum urmeaza'®. In cadrul
B Ar. 9.
4 Brownlie ., Goodwin S. Ibid., p.665.
© Art. 13.
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alineatului intdi se mentioneaza ci orice om are
dreptul la libertatea gandirii si exprimarii; acest
drept include libertatea de a cauta, de a primi si de
a raspandi informatii si idei prin orice mijloace si
independent de frontierele de stat, sub forma
orald, scrisa, tiparita sau artistica ori prin orice alte
mijloace, la alegerea individului. In cadrul
alineatului doi sunt mentionate restrictiile, si
anume - exercitarea acestui drept poate face
subiectul restrictiilor, dar numai al acelor restrictii
expres prevazute de lege si absolut necesare: a)
respectarea drepturilor sau a reputatiei altora; b)
protejarea securitdtii nagionale a ordinii publice, a
sanatatii publice si a bunelor moravuri. Alineatul
trei vine cu o precizare referitor la acele domenii
in care nu sunt admise restrictiile, si anume:
dreptul la exprimare nu poate fi restrans prin
metode sau mijloace indirecte, asa ca abuzul
guvernului sau controalele private a tiparirii
stirilor, frecventelor emisiunilor radio, sau a
echipamentului folosit in raspandirea informatiei,
sau prin orice alte mijloace care tind sa impiedice
comunicarea si circulatia ideilor si opiniilor.

Alt document in care se proclama libertatea de
exprimare este Declaratia Americana cu privire la
drepturile si indatoririle omului, In care este
stipulat™®: ,Fiecare persoani are dreptul la
libertatea de investigatie, de opinie, si la
exprimarea §i raspandirea ideilor, prin oricare
mijloc admis.”

Dacd ar fi sd recurgem la o analizd a
dezvoltarilor in Africa, la general, statele africane
au luat, sau au reactionat, la initiative implicand
drepturile omului in cadrul ONU. Principiul
egalitdtii rasiale si principiul autodetermindrii au
fost griji primare, dar nu exclusive. In anii recenti,
atentia a fost focusatd mai mult asupra crizelor
umanitare interne, inclusiv chestiuni de interventie
si drepturi ale omului. Dintre documentele cu
privire la drepturile omului, prevederi specifice cu
privire la libertatea de exprimare gasim doar in
Carta Africana cu referire la drepturile si
bundstarea copilului'’, in care se stipuleaza:
,Fiecdrui copil care este capabil de a-si comunica
punctele sale de vedere trebuie sa-i fie asigurate
drepturile de a-si exprima opiniile liber in toate
chestiunile si drepturile de a raspandi opiniile sale,
subiect al unor tipuri de restrictii expres prevazute
de lege.”

% Art. 4
7 Art. 102.
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O intelegere cu privire la instrumentele privind
drepturile omului dintre statele arabe si islamice a
fost foarte lenta in devenire. Doud dintre
documente sunt in forma de declaratie si Carta
Araba nu este in vigoare inca. Aceastd situatie a
provocat o oarecare grija, in particular in sfera
organizatiilor non-guvernamentale, exprimatd in
Declaratia de la Casablanca a Miscarii Arabe
pentru Drepturile Omului, din 23 - 29 aprilie
19998, Deci, dupa cum am mentionat, in sfera
drepturilor omului sunt doud declaratii, iar una din
ele contine prevederi cu privire la libertatea de
exprimare, si anume Declaratia de la Cairo cu
referire la Drepturile Omului in islam®®, care
prevede: a) Orice om trebuie sa aiba dreptul de a-
si exprima opiniile sale liber in asa maniera incat
sa nu fie contrar principiilor Shari’ah.; b) Orice
om trebuie sa aiba dreptul sa pledeze referitor la
ce este just, si sd propage ce este bine, si sa
avertizeze 1n legaturd cu ce este gresit si rau in
conformitate cu normele Shari’ah Islamic; c)
Informatia este o necesitate vitala a Societatii, care
nu poate fi exploatatd sau folosita 1n asa fel incat
sa poata viola demnitatea profetilor, sa poata
subestima valorile morale §i etice or sa
dezintegreze, corupa si sd raneascd Societatea ori
sa slabeasca credinta ei; d) Nu este permis sa
starnesti ura nationalista sau doctrinala sau sa faci
orice ce poate fi instigare la orice forma de
discriminare rasiala.”.

Nu poti ramane surprins din lectura acestor
texte, ca libertatea de exprimare este mentionata
in termeni foarte apropiati. Dintr-un punct de
vedere formal si simbolistic, este interesant de
constatat cd aceastd libertate, ca si majoritatea
altor drepturi si libertati, se situcazd aproape
mereu intr-un loc identic in toate aceste texte de
inspiratie comparabilézo. Astfel, ea este enuntata
deseori dupa afirmarea libertatii constiintei sau
opiniei, astfel incat dupd proclamarea faptului ca
fiecare poate beneficia de libertatea gandirii sau a
constiintei care ramane a fi ,privatd” trebuie de
asemenea de garantat libertatea de a Tmpartasi
aceasta opinie §i de a o exprima.

La etapa curentd, este incurajator ca traditiile
democratice ale Europei de Vest sunt preluate pe
tot mai multe continente, iar ultima perioada
istoricd a egalat cu puternice manifestiri ale
libertatii de exprimare in lume, astfel incat sirul de

'8 Brownlie I., Goodwin S. Op. cit., p. 764.
9 Art. 22.
2 \/erpeaux M. Op. cit., p. 15.
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documente internationale adoptate ulterior,
deopotriva regionale sau universale, in care este
consacratd si libertatea de exprimare nu ar mai
trebui sd mire pe nimeni. Este un progres al
civilizatiei ~ contemporane constientizarea
importantei protectiei libertatii de exprimare.
Evident, fard insd ca aceasta sa prejudicieze un
interes public mai mare.

Odata ce libertatea de exprimare este
consacratd in cadrul unui numar atat de mare de
documente internationale, printre care la nivel
universal probabil cea mai mare importanta o are
Pactul privind drepturile civile si politice, datorita
fortei sale juridice, aceasta de fapt naste niste
obligatii pozitive din partea fiecdrui stat semnatar
intru asigurarea manifestarii libere in limitele legii
a acestui drept. Pentru ca odata ce va fi incilcat,
chiar daca e drept fundamental si universal,
cetitenii vor apela initial la institutiile lor
nationale pentru a-si asigura protectia.
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TIPURI SI FORME ALE AGRESIUNII iN DREPTUL
INTERNATIONAL

Valentin ROSCA®

ABSTRACT:
TYPES AND FORMS OF AGGRESSION IN INTERNATIONAL LAW

War occurs in human history so repetitively that there is a tendency to take it for granted. Like the plague,
war would appear every once in a while, leave death and devastation in its wake, and temporarily pass away to
return at a later date. There have been suggestions that war falls into the same category of events, considered
incapable of legal control but entailing legal consequences. The historical development of responsibility for wars
and aggressive acts has seen a shift of focus during the last century. The XX-th century proved that the
international community can force the war to be legally controlled and to establish a concrete responsibility for
the crime of aggression. The Nurnberg and Tokyo Tribunals proved it. Also the Nurnberg and Tokyo tribunals
determined that the crime of aggression require certain government acts.

Therefore, a war of ,, aggression” can only occur if the use of armed force is contrary to international law.
Art. 2 (4) of the UN Charter expressly prohibited the use of force in international law. In this case there began to
be registered cases for avoiding this rule by using new forms and types of aggression additional to traditional
forms of military attacks usually called ,, indirect” aggression, which give rise to problems of very different sizes
and affecting some traditional foundations of international law. These attacks range from several types of
ideological fight and political and psychological propaganda, by radio, aerial fliers, etc., organization of
subversive movements, political in another country, systematic economic strangulation of a system through a
trade boycott. In despite the fact that in a contemporary world the methods and forms of armed conflicts changes
with a fulminate speed depending on scientific and technical development the international community is pending
the entry into force of the official definition of the crime of aggression which is still based on a definition adopted
by the General Assembly in Resolution 3314 (XXIX) of 14 December 1974.

Key words: UN, war of aggression, UN Charter, ,, indirect” aggression, Nurnberg and Tokyo Tribunals,
methods and forms of armed conflicts, aggressive acts, ideological fight, political propaganda, psychological
propaganda, crime of aggression.

PE3IOME:
BU/IbI U ®OPMbI A'PECCHUU B MEKIYHAPO/JHOM ITPABE

Bouina npoucxooum 6 uenogeueckoll ucmopuu mak MHOSOKPAMHO, YMO CYWecmeyem mMmeHOeHyus
NPUHUMAmMb 9Mo Kak donicHoe. Kax uyma, eotina sensiemcs kaxcovlil pas 6 onpedeieHHoe 6pemsi, OCmassis
nocie cebsi cmepmo U paspyuieHusi, 6y0yuu 6peMeHHO YXoosuyell, OHA 8036pauaemcs Ha Donee NO30HULL CPOK.
Cywecmeyem mouka 3peHus, 4mo B0UHA NONaddem 6 My Jice Kamezopuio COObIMUL, CUUMAIOWUXCS
HECNOCOOHBIMU K NPABOBOMY De2yIUPOSAHUI0, HO 6leKyujue 3a coboll npagosvie nociedcmsus. llocieonee
cmoemue XapaKmepusyemcs CmMeljeHueM aKyeHma Ha UChopu4eckoe pazsumie OmeemcmeeHHOCHU 3a OliHbL
u acpeccusuvle akmul. XX 6ek 00KA3al, YUMo MeHCOYHAPOOHOE COOOWECMB0 MONCEm 3aCmasums 0UHY Oblb
FOPUOUHECKU YRPABTAEMOU U YCMAHOBUMb KOHKPEMHYH) OMEEMCMBEHHOCHb 30 NPEeChiynieHue azpeccuu. Imo
ovL10 Ooxasano Hiwopubepeckum u Toxutickum mpubynanamu. Kpome moeo, 6 pamxax merncoyHapoOHbIX
BOEHHBIX MPUOYHATO8 OBLIO YCMAHOBIEHO, YMO NPeCmynaeHIUe azpeccult mpedyen onpeoeieHHbIX Oeticmautl co
CIMOPOHbBL NPABUMETILCMEA.

Taxum 06pazom, «azpeccueHasy GOHA MOJICEM HPOUZOUMU MOTLKO 8 MOM Cyuae, eciiu UCHONb308aHUe
BOOPYIHCEHHBIX CUN npomusopedum mexicoyHapoonomy npagy. Cm. 2 (4) Yemasa OOH 3anpewaem npumeneriue

* ROSCA Valentin — Magistru in drept, doctorand, Universitatea de Stat din Moldova, Lector (Chisiniu, Republica
Moldova); ROSCA Valentin — Master in law, PhD, the Moldova State University, lecture (Kishinev, The Republic of
Moldova); POIIIKA Banenmun — Maructp mpaBa, acipanT, ['ocy1apCTBeHHbIH YHUBEpCHTET MOJIIOBBI, MPETOIaBaTeNb
(Kummnes, Pecrryonmka Mosnosa).
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CUTbL 8 MENCOYHAPOOHOM hpage. B smom ciyuae 6vLiu ycmanogienvl Cyuau, UIMEHUmb MO HpPasuio,
UCNONL3YSL NPU SMOM HOBbLe (hopMbL U BUObL AZPECCUU 8 OONOTHEHUE K Yoice CYUEeCmBYIOuUM mpaouyuOHHbIM
gopmam oenroeo Hanadenus. [100006HbIe Cyuau npusoosmes 8 delicmsue, UCNOTb3YS UHYIO hopMy aspeccuu -
«KOCBEHHYIO a2peccuioy, KOmMopds @ CUNax co30amb NpodiemMbl Camozo pasHo2o Macuimaba u euusiowue Ha
HeKOmopble MPAOUYUOHHBIE OCHOBbI MENCOYHAPOOHO20 Npasda. Dmu HANAoeHus KiacCupuyupyomes no
HECKObKUM MUNAM KaK. UOeonoesuteckas u nOIUmuyeckas 6opboa, nCUxoi02udeckas nponazanoa yepes paouo
U UCMOBKU U T.0., OP2AHUBAYUU OBUIICEHUST OJIsL NOOPbIBA NOAUMUHECKO20 YCIPOUCMBa 8 Opy2oll cmparne,
cucmemMamu4eckoe IKOHOMUHECKOe YOYUleHUe CUCIEMb Yepe3 mopeosvle Ootikomul. Ho, Hecmomps Ha mo, umo
6 COBDEMEHHOM Mupe Memoobl U (POpMbL BeOeHUsL BOOPYICEHHVIX KOHMIUKMOE USMEHSIOMCSL ¢ OblCmpoll
CKOPOCIbIO 8 3A6UCUMOCHIU OM HAYYHO-MEXHUYECKO20 PA3BUMIUS, MENCOYHAPOOHOEe CO0DWECmE0 00 CUx nop
maxK u He pazpabomano OQUUUATLHO2O ONpedeneHUss NPeCHYWIeHUs aZpeccull, KOmopoe NO-NPEelCHEMY
bazupyemcsa Ha onpedenenuu, npuramoim I enepanvrou Accambneeti Ha ocHose pesomoyuu 3314 (XXIX) om 14

Oexabps 1974 2o0a.

Knrouesvie cnosa: OOH, eoiina, npecmynnenue aspeccuu, «kocgeHHas» azpeccus, Ycmas OOH,
Hiopnbepeckuii u Toxutickuii mpubyransl, udeonocuieckas bopbba, nonumuieckas 6opbda, akmvl azpeccuul.

Cuvinte-cheie: ONU, razboi, crima de agresiune, agresiune ,,indirecta”, Carta ONU, tribunalele de la
Nuernberg si Tokyo, lupta ideologica, propaganda politica, acte de agresiune.

Nu exista nici un motiv de a crede in ideea ca
natiunile lumii nu ar putea din punct de vedere
teoretic, sa ajungd la un compromis cu privire la
conceptele de ,invazie”, ,atacuri armate”.
Diferentele sunt in primul rand de ordin obiectiv,
in special, politice si ideologice, dar nicidecum de
ordin logic.! Asemenea dezacorduri de baza pot fi
reflectate in definitii vagi, ambigue si incerte. Prin
intermediul acestor definitii ,,incomplete” se
obtine o libertate de actiune eficientd sau refuzul
de a incredinta luarea unei decizii in acest sens de
catre o autoritate impartiala si neutra.

Aceastd problematica este intdlnitd in cazul
definirii agresiunii si stabilirii formelor si tipurilor
de acte agresive 1n dreptul international.

Definitia  agresiunii cu  caracter de
universalitate a fost realizatd sub auspiciile
Organizatiei Natiunilor Unite (ONU), fiind
definitd agresiunea armatd, care are caracter de
recomandare si nu produce efecte juridice.2
Rezolutiile initiale ale Adunarii Generale a ONU
din 1946, inspirate din lucrarile Tribunalului de la
Nuernberg, luau 1n consideratie crearea unui cod
al crimelor internationale, incluzand si cea mai
grava infractiune — agresiunea. Dupd un sfert de
secol de dezbateri si discutii continue Comitetul

! Lori F. Damrosch, Louis Henkin, Richard Crawford
Pugh, Oscar Schachter, Hans Smit. International Law. Cases
and Materials. Forth Edition. American Casebook Series.
2001, p. 943.

2 Rosca Valentin. Principiul nerecurgerii la fortd sau la
amenintarea cu forta: evolutie si codificare. Chisinau. In:
Revista stiintificd Studia Universitatis. Seria stiinte sociale.
2010, nr. 8 (38). p. 98.

Special al ONU pentru definirea agresiunii a ajuns
la consens prin adoptarea definitiei agresiunii in
1974.3 Definitia inseratd in rezolutia 3314 (XXIX)
din 14.12.1974 incepe prin afirmarea ca ,,folosirea
primara a fortei armate de catre un stat este in
contradictie cu Carta ONU” si constituie o proba
prima facie de agresiune.* Aceasta oarecum face
o limitare Tn masura 1n care prima utilizare a fortei
de catre un stat nu ar fi agresiune cu exceptia
cazurilor aplicarii acesteia intr-un mod compatibil
cu cap. VII din Carta ONU. Definitia din 1974
enumera anumite acte, care savarsite cu prioritate
in timp constituie acte de agresiune. Aceastd
enumerare nu are caracter exhaustiv ci doar unul
explicativ, lasdnd in sarcina Consiliului de
Securitate al ONU sda completeze lista actelor
concrete enumerate.” De asemenea, dificultatea
definirii agresiunii §i, concomitent, stabilirea unei
liste exhaustive de tipuri de acte care pot fi
calificate drept acte de agresiune este prezentd si
in cazul adoptarii si punerii in aplicare a Statutului
Curtii Internationale Penale (CIP). Art. 5, al. 1 din
Statutul CIP stabileste categoriile de crime care
cad sub jurisdictia Curtii, s1 anume, crima de
genocid; crime impotriva umanitatii; crime de

 Benjamin B. Ferencz. Enabling the International
Criminal Court to Punish Aggression. [On-line]:
http://www.benferencz.org/index.php?id=4&article=5).
(Vizitat la: 5.04.2012).

* General Assembly Resolution 3314 (XXIX). 14
December 1974. Definition of Aggression. [On-line]:
http:/Aww.un.org/Depts/dhl/resguide/r29.htm.  (Vizitat la:
5.04.2012).

® Rosca Valentin. Op. cit., p. 98.
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razboi; crima de agresiune. La randul sau, Curtea
Internationalda Penald isi va exercita jurisdictia
asupra infractiunii de agresiune din momentul in
care va fi adoptata o prevedere in conformitate cu
art. 121 si 123, care va defini agresiunea si va
stabili conditiile in care Curtea Internationala de
Justitie 1si va exercita jurisdictia in legaturd cu
aceasta infractiune.6

In cadrul tribunalelor de la Nuernberg si Tokyo
a fost determinat faptul ca, crima de agresiune
solicitd anumite acte guvernamentale
(;agresiunea” impotriva unui alt stat). Prin
urmare, un razboi de ,,agresiune” poate avea loc
numai dacd folosirea fortei armate contravine
dreptului international. De asemenea, este
necesara o folosire intensa a fortei armate. Astfel,
intru calificarea crimei de agresiune, folosirea
fortei trebuie sa atingd un anumit nivel si
intensitate.”

Aditional problematicii stabilirii actului si
intensitatii fortei referitoare la agresiune marul
discordiei in procesul definirii agresiunii a
reprezentat identificarea tipurilor si formelor
acesteia. A constituit o dificultate in ce priveste
incercarile de a include 1n calitate de acte de forta
ilegala agresiunea directa si indirecta si de a stabili
drept agresiune atacurile economice si sociale. De
exemplu, cei care sustin ideea ,,razboaielor de
eliberare nationala”, nu ar fi de acord ca ajutorul
strain pentru astfel de razboaie sa fie calificate ca
o forma de agresiune indirecta.

In doctrind, de asemenea, sunt intlnite diverse
opinii referitor la identificarea tipurilor si formelor
de agresiune. Nu existd o pozitie concretd care ar
aduce la un numitor comun in acest context.

In opinia lui Sarmazanasvili G. V. agresiunea
poate fi comisa sub patru forme: militard,
indirectd, economica si ideologicé.8 Dansul
considerd cd cea mai periculoasa dintre toate
formele de agresiune pentru cauza mentinerii
pacii si securitafii internationale este cea
armata/militara. Cu toate ca, Sarmazanasvili G. V.

® Diana Sarcu-Scobioali, Irina Lupusor, FEugenia

Goncearova. Jurisdictia internationald penala. Chisinau:
CEP-USM, 2008, p. 127.

" Rosca Valentin. Noile Forme de agresiune in contextul
schimbarii geopoliticii in Europa de Sud-Est. Impactul
pentru  Republica Moldova. Materialele Conferintei
Stiintifice Internationale a tinerilor cercetatori. Editia a IV-a,
Chisinau, 16 aprilie 2012, p. 186.

8 [Mapmaszanamsumu I'. B. Ot mpaBa BOHHBI K IpaBy
mupa. MockBa:  MsparensctBo  «MeayHapOJHbIE
OTHOIIEHM, 1967, ¢. 119.

nu neagd faptul ca celelalte forme la fel contine un
pericol pentru pace.’ Resetov I A. sustine ca
atacul armat este cea mai grava forma a agresiunii
militare.'

Stabilirea periculozitatii pentru comunitatea
internationald a unor tipuri de acte de agresiune
mereu a fost o sarcind dificila. Am putea spune, ca
in unele perioade ale istoriei contemporane acest
lucru s-a parut a fi practic imposibil de realizat.
Astfel, pand in prezent nu existd o pozifie unica
vis-a-vis de o lista concreta a formelor si tipurilor
de agresiune.

In premiera definirea agresiunii purcede prin
Conventiile de definire a agresorului din 1933.
Caracteristic pentru aceste conventii este cd nu
este prezentd o definitie expresa a agresiunii. Art.
2 al Conventiei de la Londra din 3 iulie 1933
stabileste cd ,,...agresor va fi considerat statul care
primul va comite urmatoarele actiuni...”.** In
acelasi context, in acea perioada era promovata
ideea scoaterii in afara legii a razboiului in calitate
de instrument national (Ex. Pactul Briand-Kellog
din 1928). Drept rezultat, procesul de codificare a
agresiunii i a actelor care pot fi calificate drept
acte de agresiune erau In conexiune directd cu
conceptul razboiului sau la general a utilizarii
fortei n dreptul international. Astfel, Conventia de
la Londra din 3 iulie 1933 considera drept
agresiune sdvarsirea urmatoarelor fapte bazate pe
for‘;élz:

e declaratia de razboi, invadarea cu fortele
armate, cu sau fara declaratie de razboi, a
teritoriului unui alt stat;

e invazia cu fortele terestre, navale sau
aeriene, cu sau fara declaratie de razboi, a
teritoriului, navelor sau aeronavelor altui stat;

e blocarea navelor, coastelor sau porturilor
unui alt stat;

e acordarea de sprijin grupurilor inarmate
formate pe teritoriul unui alt stat sau refuzul, in
pofida cererii statului invadat, de a lua pe teritoriul

° Ibidem., p. 119.

' Pemeros 0. A. Bops0a ¢ MeXIyHAPOMHBIMI
TIPECTYIUICHNSIMA TIPOTUB MHpa M Oe30macHocTH. MoCKBa:
W3narenscTBo «MesKIyHapoIHbIE OTHOLIEHUS», 1983, c. 80.

1 Convention for the Definition of Aggression (London,
3 July 1933). [On-line]:
http://wwuwv.iilj.org/courses/documents/ConventionontheDefi
nitionofAggression.pdf. (Vizitat la: 12.07.2012).

2 Dr. Vasile Cretu. Nerecurgerea la fortd in relatiile
internationale: Bucuresti. Editura politica, 1978, p. 111.
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sdu toate masurile care-i stau in putere pentru a
lipsi acele grupuri de orice ajutor sau protectie.*®

Aceste categorii de acte de agresiune in mare
parte au ramas intacte si au fost preluate in
proiectele de definitie a agresiunii in perioada
postbelicé.14 De asemenea, Vasile Cretu scoate in
evidenta realitatile internationale care au adus in
prim plan noi forme de folosire a fortei armate
care si-au dovedit periculozitatea si care ar putea
fi calificate in calitate de acte de agresiune:

e folosirea armelor de distrugere in masa
(armele atomice, bacteriologice, chimice, etc.);

e utilizarea fortelor armate aflate pe
teritoriul altui stat prin violarea conditiilor
fundamentale ale acordurilor in baza carora are
loc stationarea lor ori mentinerea acestor forte
armate peste termenul stipulat in asemenea
acorduri.*

Actele incluse atat in definitia din Conventia
din 3 iulie 1933, cat si In negocierile ulterioare din
perioada postbelica sunt acte de agresiune armate
care in marea lor majoritate sunt aplicate direct
prin diferite actiuni/metode militare. Anterior a
fost mentionat despre propunerile lui Vasile
Crefu, in contextul noilor realitati internationale,
privind completarea listei actelor de agresiune
aditional celor cunoscute. Cu toate acestea, noile
tipuri de acte de agresiune, de asemenea,
reprezinta actiuni care implica forta armata.

In acest context, isi gisesc plauzibilitatea
identificarii unei forme aditionale de agresiune —
agresiunea armata indirecta.

In practica incercarea de a include aceasti
forma de agresiune, adifional celei directe
(armate), este intalnitd in cadrul lucrarilor
aceleiagi Comisii pentru Drept International.
Propuneri in acest sens, in dependenta de
circumstantele existente, aveau la baza termeni si
idei diferite. Se pare cd in centrul atentiei in
aceasta problema a apdrut din nou divergentele
ideologice din timpul Razboiului Rece.

Prin proiectul sovietic se propunea ca in
categoria actelor de agresiune armatd indirecta sa
se includa intrebuintarea fortei armate constand
din trimiterea pe teritoriul altui stat a unor bande

13 Convention for the Definition of Aggression (London,
3 July 1933). [On-line]:
http:/Aww.iilj.org/courses/documents/ConventionontheDefi
nitionofAggression.pdf. (Vizitat la: 12.07.2012).

Y Dr. Vasile Crefu. Nerecurgerea la fortd in relatiile
internationale: Bucuresti. Editura politica, 1978. p. 112.

> Ibidem., p. 112.

inarmate, a mercenarilor, teroristilor sau
sabotorilor, ca si recurgerea la orice alte forme de
activitate subversiva implicand folosirea fortei
armate, in vederea provocarii intr-un alt stat de
tulburdri interne sau schimbari ale politicii
acestuia in profitul agresorului.’® La randul lor,
statele occidentale considerau agresiunea armata
indirectd organizarea, sprijinirea sau dirijarea de:
bande Tnarmate sau forte neregulate sau voluntare
care procedeaza la incursiuni sau infiltrari intr-un
alt stat; lupte civile violente sau acte de terorism
intr-un alt stat; activitati subversive tinzand la
rasturnarea prin violentd a guvernului unui alt
stat.*’

Este de remarcat, ca 1n cadrul lucrarilor
Comisiei pentru Drept International (Raportul
Comisiei pentru Drept International catre
Adunarea Generala cu privire la lucrarile efectuate
in cadrul celei de-a treia sesiuni (16 mai — 27 iulie
1951) au fost prezentate patru propuneri de
definitii ale agresiunii. Toate patru includeau in
sine agresiunea indirectd. Din raportul prezentat
de catre Comisia pentru Drept Internationale
poate fi conchis faptul cd membrii comisiei Jesus
Maria Yepes, Roberto Cordova si Ricardo Alfaro
au folosit mai mult abordarea generica de definire
a agresiunii mentionand la general in proiectele
lor de definitii cele doud forme de agresiune:
directi si indirectd.’® Cu toate ¢, in versiunea
lui Yepes este inclusa urmatoarea prevedere care
o face un pic mai detaliatd comparativ cu
celelalte: ,,...violenta (forta), exercitatd de catre
trupele neregulate organizate pe teritoriul unui stat
sau 1n afara teritoriului sdu in complicitate activa
sau pasiva a acelui stat va fi considerata
agresiune...”.® De asemenea, in cadrul acestor
lucrari este prezenta o alta propunere de definire a
agresiunii care in mare parte este bazatd pe
abordarea de lista si, plus la aceasta, pune accentul
pe agresiunea indirectd. Astfel, Shushi Hsu a
inaintat urmatoarea propunere: ,,Agresiune, care
este o crimd internationald, reprezinta un act ostil
al unui stat impotriva altui stat, comis prin a)

1% Dr, Vasile Cretu. Op. cit., p. 132.

7 Ibidem., p. 132.

'8 Report of the International Law Commission on its
Third Session, 16 May to 27 July. Official Records of the
General Assembly, Sixth Session, Supplement No. 9
(A/1858). Yearbook of the International Law Commission,
1951, wol. I, p. 132 - 133, [On-line]:
http://untreaty.un.org/ilc/documentation/english/a cn4 48 c
orrl-2.pdf. (Vizitat la: 25.07.2012).

9 Ibidem., p. 132 - 133.
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aplicarea fortei armate alta decat autoapararea sau
aplicarea unei actiuni ale Organizatiei Natiunilor
Unite; sau b) Tnarmarea formatiunilor neregulate
sau a unor state terte, ostile statului victima, in
scopuri agresive; sau c) instigarea la conflicte
civile in statul victima in interesele altor state
strdine; sau d) altd aplicare ilegala a fortei,
deschisa sau altfel.”? Tn final, Comisia a luat in
consideratie textul 1naintat de catre Ricardo Alfaro
din motivul ca aceasta era cea mai larga definitie.
In pofida faptului ca definitia a fost modificata
unii membri au considerat ca aceasta inca este
nesatisfacatoare, deoarece nu sunt intelese toate
actele posibile de agresiune si ca s-ar putea dovedi
a fi periculos de a restrictiona libertatea de actiune
necesara organelor Natiunilor Unite, in cazul in
care acestea vor fi chemate in viitor sa aplice
definitia in anumite cazuri specifice. In final,
definitia a fost respinsa cu 7 voturi impotriva 3.
Cu toate acestea, s-a hotarat de a nu abandona
sarcina definirii agresiunii.”*

Tendinta de identificare si examinare a noilor
forme agresiune si a tipurilor de acte de agresiune
poate fi explicat prin faptul ca lista de acte de
agresiune stabilitd prin definitia din 1933 dupa cel
de-al doilea razboi mondial era depasita. Aceasta
se datora in mare parte art. 2, alin. (4) din Carta
ONU care interzice folosirea fortei sau
amenintarea cu aceasta. Accentul principal a fost
pus pe interzicerea razboiului. Sintagma ,,folosirea
forte1” a fost intentionat inclusa pentru a oferi un
spatiu de manevra mai larg pentru Consiliul de
Securitate al ONU de a actiona in anumite situatii
si de a aplica eficient prevederile cartei in ce
priveste  mentinerea  pacii  §i  securitatii
internationale. Acest lucru este ,,mostenirea”
tribunalelor de la Nuernberg si Tokyo unde a fost
determinat faptul ca crima de agresiune solicitd
anumite acte guvernamentale (,,agresiunea”
impotriva unui alt stat). Prin urmare, un razboi de
»agresiune” poate avea loc numai daca folosirea
fortei armate contravine dreptului international.
De asemenea, este necesara o folosire intensa a
fortei armate. Astfel, intru calificarea unei crime
de agresiune, folosirea forfei trebuie sa atinga un
anumit nivel si intensitate.?

% Ibidem.

?L |bidem.

2 De exemplu: atacurile Germaniei Naziste asupra
statelor vecine care au fost judecate in cadrul Tribunalului de
la Niirnberg, in general, au fost purtate prin folosirea unui

Luand in consideratie, ca prin Carta ONU
atentia directd a fost axata pe interzicerea folosirii
fortei statele au Inceput sd pund accentul pe alte
mijloace de fortare a voinfei politice a anumitor
state pentru obtinerea unor conditii favorabile n
plan geopolitic sau economic care, la fel, pot
periclita in mod serios suveranitatea si integritatea
unui stat. In cazul dat este vorba despre aparitia
unor noi forme de agresiune. Divergentele
ideologice si politice in timpul razboiului rece nu
au permis elaborarea unei definitii ample si
concrete a agresiunii si stabilirea elementelor sale
definitorii. Este vorba de alte forme de agresiune,
aditional celei militare (directe sau indirecte).
Anterior a fost mentionat ca pe langa agresiunea
militara doctrina de specialitate formuleaza trei
forme aditionale de agresiune: indirectd,
economica si ide:ologi(:é.23

Raportul privind problema definirii agresiunii
din 3 octombrie 1952 elaborat de catre Comisia
pentru drept international continea o propunere ca
wactiunea unilaterala de deposedare a statului de
resursele economice care deriva din practica
acceptabila a comertului international sau de a
pune in pericol economia acesteia” poate fi
calificati ca un act de agresiune. Insa, conceptul
agresiunii economice a fost criticat de alte state.
Constrangerea economica nu a fost inclusd in
Rezolutia din 1974 privind definirea agresiunii,
dar cateva rezolufii au denuntat constrangerea
economica drept un act de subminare a drepturilor
suverane.?* Aceste rezolutii sunt: Carta cu privire
la drepturile si obligatiile economice ale statelor
(Art. 32) (Rezolutia Adunarii Generale a ONU
3281(XXIX));®® Declaratia asupra principiilor
dreptului international privind relatiile prietenesti
si cooperarea intre state (Rezolufia Adunarii
Generale nr. 2625 (XXV));*® Declaratia asupra

numar mare de forte armate si pe teritorii vaste si au dus la 0
totala sau partiald ocupatie ale statelor victime.

% Ilapmazasamsmm I'. B. Op. cit., p. 119.

 Lori F. Damrosch, Louis Henkin, Richard Crawford
Pugh, Oscar Schachter, Hans Smit. International Law. Cases
and Materials. Forth Edition. American Casebook Series.
2001, p. 946.

» General Assembly Resolution 3281(XXIX). 12
December 1974. Charter of Economic Rights and Duties of

States. [On-line]:
http:/Aww.un.org/Depts/dhl/resquide/r29.htm.  (Vizitat la:
10.04.2012).

% General Assembly Resolution 2625 (XXV). 24
October 1979. Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United Nations.
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inadmisibilitatii interventiei in afacerile interne ale
altor state si protectia independentei i
suveranitatii lor (Rezolutia Adunarii Generale nr.
2131(XX)).%’

Revenind la agresiunea indirecta. A fost indicat
faptul ca Raportul privind problema definirii
agresiunii din 1952 includea in sine discutii
extinse care se referd la un al tip de agresiune, si
anume, ,agresiunea indirectd”.  Principala
caracteristicd a agresiunii indirecte apare atunci
cand statul agresor, fard comiterea unor acte ostile
fatd de un stat, opereaza prin intermediul unei
terte parti, straini sau nationali care activeaza din
propria lor initiativd. Conceptul agresiunii
indirecte a fost elaborat cu scopul de a include
anumite actiuni sau forme dusmanoase de
complicitate in cadrul ostilitatilor care deja sunt in
derulare. De asemenea, in timpul elaborarii
acestui raport s-a ajuns la concluzia ca cazurile de
agresiune indirectd sunt acele actiuni care nu
constituie migcari de participare la ostilitati, dar
care au scopul de a pregati astfel de actiuni pentru
subminarea puterii de rezistenta a tarii sau de a
face schimbari substantiale in sistemele politic si
social ale acestui stat.”® Termenul de ,,agresiune
indirectd” nu este inclus in definitia de agresiune
adoptata de catre Adunarea Generala a ONU prin
Rezolutia 3314, dar unele elemente ale acestei
definitii pot fi calificate a fi indirecte (ex: art. 3, Iit.
2). Totodata, este necesar de indicat ca art. 4 al
Rezolutiel in cauza stabileste cd actele enumerate
in art. 3 nu sunt exhaustive. In acelasi context,
Rezolutia Adunarii Generale 36/103 din 09
decembrie 1981 cu privire la Declaratia privind
inadmisibilitatea interventiei sau implicarii in
afacerile interne ale statelor prezinta o lista de
actiuni care, de asemenea, in cazul aplicarii lor pot

fi calificate drept acte de ,,agresiune indirectd”.?

[On-line]:  http://Aww.un.org/Depts/dhl/resguide/r25.htm.
(Vizitat la: 10.04.2012).
27 General Assembly Resolution 2131(XX). 21

December 1965. Declaration on the Inadmissibility of
Intervention in the Domestic Affairs of States and the
Protection of Their Independence and Sovereignty. [On-
line]: http://mww.un.org/depts/dhl/resquide/r20.htm. (Vizitat
la: 12.04.2012).

% Lori F. Damrosch, Louis Henkin, Richard Crawford
Pugh, Oscar Schachter, Hans Smit. International Law. Cases
and Materials. Forth Edition. American Casebook Series.
2001, p. 947 —948.

# General Assembly Resolution 36/103. 9 December
1981. Declaration on the Inadmissibility of Intervention and
Interference in the Internal Affairs of States. [On-line]:

Insa problema constd in aceea ci la moment nu
existd o listd finald si exhaustivd 1n privinfa
actiunilor care pot fi calificate drept agresiune.
Facand o examinare mai minutioasa a definitiei
inseratd in Rezolutia 3314 din 1974 putem stabili
caracterul ambiguu si vag al acesteia. Comparativ
cu Declaratia privind inadmisibilitatea interventiei
sau implicarii in afacerile interne ale statelor din
1981 ultima contine o listd mai larga si amanuntita
a actiunilor care urmeaza a fi evitate in aplicarea
lor de cétre state dar nu se face nici o referire la o
posibila calificare a acestor actiuni in mod oficial
si iarasi facem fata unor prevederi recomandabile
care fac chemari disperate la buna credinfda a
statelor si, in special a supraputerilor de a se abtine
de la anumite actiuni ilegale 1n acest sens. Din nou
constatdm o lipsd de coordonare si cooperare in
procesul de identificare a unor solutii durabile si
eficiente 1n solutionarea anumitor chestiuni
majore la nivel international.

De asemenea, nu trebuie ignorat rolul
principiilor fundamentale in acest domeniu. Rolul
principiilor fundamentale poate fi explicat prin
faptul ca caracterul ne-exhaustiv al listei actelor de

agresiune ofera posibilitdifi mari actorilor
internationali de a devia de la prevederile generale
privind  neaplicarea  fortei in  relatiile

internationale. Astfel, in lipsa unor prevederi
internationale un obstacol impotriva actiunilor
abuzive ale statelor in ce priveste folosirea fortei
in dreptul international il joaca principiile
fundamentale. Datorita principiilor fundamentale
stabilite In Carta ONU, adoptarea in 1970 a
Rezolutiei Adunarii Generale nr. 2625 (XXV) cu
privire la Declaratia asupra principiilor dreptului
international privind relatiile prietenesti  si
cooperarea 1intre state si, nu in ultimul rand,
adoptarea Actului Final de la Helsinki la 01
august 1975 pe continentul european a fost stabilit
un status-quo pentru intreaga perioada postbelica.
Drept rezultat, au fost consacrate principii de la
care nu se admite nici o derogare, si anume:
egalitatea suverand, respectarea drepturilor
interne suveranitatii; Nerecurgerea la fortd sau la
amenintarea cu  forta; inviolabilitatea
frontierelor; integritatea teritoriala a statelor;
reglementarea  pasnica  a  diferendelor;
neamestecul in treburile interne etc. Efectuand o
analizd comparativa putem constata cu certitudine
ca Rezolutiile Adunarii Generale a ONU din 1974

http://mww.un.org/depts/dhl/resguide/r36.htm.  (Vizitat la:
12.04.2012).
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si 1981 au fost elaborate in limitele stabilite de
catre aceste principii fundamentale.

Lupta ideologica din perioada postbelicd a
constituit o stavild in consolidarea importantei
ONU 1in mentinerea ordinei internationale. Pe
langa aparitia ,,Cortinei de fier” un factor
important In intensificarea disensiunilor interioare
in cadrul ONU bazate pe motive ideologice si
politice a constituit-o aderarea fostelor colonii la
sistemul ONU. Luand in consideratic vechile
,obide” fatd de fostele metropole si lipsa la
moment a unor perspective in relatiille mutuale
dintre noile state independente si fostele mari
imperii  coloniale, ONU devenea ,,.campul de
luptd” intre diplomatiile mondiale care aveau in
calitate de lozinca oficiala promovarea pacii si
securitatii internationale, dar in final duceau o
politicd dubla in obtinerea unor noi avantaje in
sporirea unei anumite influente in anumite regiuni
din lume.

Din cauza unor astfel de actiuni imprecise din
cadrul ONU pe plan mondial au inceput sd apara
noi tendinte de evitare a respectdrii principiilor
fundamentale stabilite de catre Carta ONU.
Aceasta, in special, se referd la respectarea
principiului neaplicarii fortei sau amenintarea cu
aceasta. Speranta credrii unui sistem de securitate
international in cadrul caruia o conditie obligatorie
va fi solutionarea pe cale pasnica a diferendelor
internationale s-a naruit odatd cu declansarea
conflictelor militare pe teritoriul fostelor colonii
unde indirect se implicau si marile puteri prin
asistenta fortelor beligerante. Situatii de acest gen
sunt caracteristice i pentru fostul spatiu socialist.
Pe fundalul miscarilor anticomuniste si de
eliberare nationald care aveau loc in Europa de Est
au inceput sd se evidenfieze noi metode de
destabilizare a situatiei in regiune si de intimidare
indirectd a tarilor care au scapat de hegemonia
unui imperiu.®

Aici apare si intrebarea cum ar trebui sa fie
calificate astfel de actiuni. Nemijlocit aplicarea
fortei este interzisa, cu excepfia cazurilor cand
este acceptata de catre Consiliul de Securitate (in

% Un exemplu elocvent este declansarea conflictului
armat de pe Nistru in 1992 si inghetarea acestui conflict
pentru aproape doud decenii. Aceasta a permis Rusiei
pastrarea influentei sale politice 1n regiune si stabilirea unor
noi priviri geopolitice 1n acest sens. De asemenea, astfel de
situatii sunt caracteristice si pentru regiunea Caucazului de
Sud si anume conflictele din Georgia 1992 — 1993 (Abhazia
si Osetia de Sud) si conflictul din Nagorno-Karabah din
1994.

conformitate cu capitolul VII al Cartei ONU).
Insd termenul de ,fortd” are ambiguititile sale.
Uneori acest termen este folosit intr-un sens mai
larg pentru a cuprinde toate formele de
constrangere: economice, politice, psihologice si
fizice. Astfel, statele de multe ori invocau faptul
cd ele nu sunt implicate intr-un ,,razboi” si
preferau sa denumeasca un conflict printr-o alta
denumire.

Dorinta de a evita implicarea directd intr-un
anumit conflict sau solutionarea unui diferend prin
aplicarea unor constrangeri fara careva reactii din
partea comunitatii internationale a reprezentat un
factor important in ,,dezvoltarea” unor noi forme
de aplicare a fortei si nemijlocit a agresiunii.

Aditional acestor probleme politice la nivel
international care creeazd un numar de obstacole
in codificarea i perfectionarea  dreptului
international sunt inregistrate alte probleme in ce
priveste calificarea noilor forme si acte de
agresiune. Astfel, analizand in detaliu noua forma
de agresiune — cea indirecta — apar unele chestiuni
care urmeaza a fi elucidate intru evitarea unor
eventuale discrepante privind identificarea acestei
forme de agresiune si interpretarea acesteia.

In acest context, este necesar de mentionat o
diferentd majord in ce priveste conceptualizarea
formei de agresiune indirecta. In anii *50 ai sec.
XX in cadrul Comisiei pentru Dreptul
International a fost pusa in discutie codificarea
»agresiunii armate indirecte” de rand cu
sagresiunea armata directa”. Forma care se
putea manifesta prin astfel de acte de agresiune
cum ar fi: trimiterea pe teritoriul altui stat a unor
bande inarmate, a mercenarilor, teroristilor sau
sabotorilor, recurgerea la orice alte forme de
activitate subversivd implicand folosirea fortei
armate, in vederea provocdrii intr-un alt stat de
tulburari interne sau schimbdri ale politicii
acestuia in profitul agresomlui31 sau organizarea,
Sprijinirea sau dirijjarea bandelor inarmate sau
fortelor neregulate sau voluntare care procedeaza
la incursiuni sau infiltrari intr-un alt stat; lupte
civile violente sau acte de terorism intr-un alt stat;
activitafi subversive tinzand la rasturnarea prin
violenta a guvernului unui alt stat.* In prezent,
lumea se confruntd cu noi probleme care cu mult
depasesc problema folosirii fortei armate in cadrul
relatiilor internationale cum ar fi consecintele
folosirii irationale a resurselor naturale si poluarea

1 Dr. Vasile Cretu. Op. cit., p. 132.
%2 |bidem., p. 132.
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mediului ambiant; suprapopularea insotitda de
migratia masiva a populatiei din tarile in curs de
dezvoltare; etc., care in regim de urgenta forteaza
actorii internationale sa stabileasca noi tipuri de
intimidare sau diminuare a suveranitafii sau
independentei politice a statelor. Astfel, in pofida
faptului adoptdrii unei definitii restrictive a
agresiunii, mai mult ca atat cu caracter de
recomandare, nu poate fi ignoratd existenta in
societatea contemporand a unui nou tip de
agresiune, cea indirectd.

Acuzatii privind ,,agresiunea indirectd” erau
destul de frecvente in cadrul confruntarii
ideologice din timpul Rizboiului Rece. Indeosebi,
astfel de manifestari s-au conturat in timpul
rezistentei anticoloniale si a suportului extern
pentru ,,miscarile de eliberare nationala”. Intr-o
lume multipolara s-ar parea ca astfel de agresiuni
indirecte sunt mai putin frecvente, dar nu sunt
excluse. Ar putea fi inaintatd o idee, precum ca
formele de agresiune indirectd sunt de domeniul
trecutului pe motivul consolidarii pe plan
international a principiului renuntarii la forta sau
amenintarea cu aceasta. Prin urmare, este
important de a recunoaste cda tot mai des
derogarile de la principiul dat sunt intdmpinate cu
reactii negative din partea societatii internationale.
Tarile care au incalcat principiul dat incercau sd-si
justifice actiunile prin aplicarea dreptului la
autoapdrare, sustindnd chipurile importanta
principiului neaplicarii fortei. Astfel, automat
folosircea  unor metode  aditionale  sau
,netraditionale” de intimidare a unui stat pot fi
puse sub incidenta acestui principiu.33

Luand in consideratie conditiile existente de pe
mapamond, agresiunea indirectd nu poate fi
ignoratd in societatea contemporand. Uneori
aceasta este unica metoda pentru unele state de a
obtine un rezultat favorabil intr-un diferend
interstatal fara o implicare directd a comunitatii
internationale. Dupa cum a mai fost mentionat,
existd numeroase §i importante forme de atac
asupra integritafii unui stat decat mijloacele
traditionale de atacuri militare, de obicei, numite
si agresiuni ,,indirecte” sau ,,ideologice”, care dau
nagtere la probleme de dimensiuni cu totul diferite
si care afecteaza unele fundamente traditionale ale

% Astfel de tentative au fost respinse de alte state si
condamnate de Adunarea Generala a ONU si anume,
condamnarea interventiei armatelor sovietice in Afganistan
din 1979; interventiei americane in Cambodgia 1970,
Grenada si Libia din 1983, Panama — 1989.

dreptului international. Aceste atacuri variaza de
la mai multe tipuri de lupta ideologica si de
propaganda politica si psihologica, prin radio, prin
pliante aeriene, etc. pana la organizarea de miscari
subversive, politice in interiorul altei tari,
strangularea economica sistematica a unui regim
printr-un boicot comercial.

Acuzatiile privind ,,agresiunea” sunt frecvent
bazate pe afirmatiile privind acordarea unui ajutor
militar, precum si controlul asupra rebelilor, intr-
un rizboi civil. In cazul in care rebelii sunt efectiv
sprijinifi si controlati de catre un alt stat, acest stat
este responsabil pentru aplicarea ,fortei” ca o
consecintd de a fi intr-o directd conexiune cu
astfel de forte. Astfel, Adunarea Generalda a ONU
a stabilit cd ajutoarele militare pentru rebeli oferite
de anumite state strdine sunt incompatibile cu
principiile Cartei ONU, cu referire implicit la
articolul 2, alin. 3 si 4.3

Prezenta opiniilor privind comiterea unor acte
de agresiune indirecta este destul de frecventa in
ultimele perioade. Un exemplu in acest sens este
opinia privind inregistrarea agresiunii indirecte de
catre Federatia Rusa in Orientul Mijlociu si in
Caucaz prin intermediul unor forme cum ar fi —
actiunile militare indirecte prin intermediul
bazelor militare din regiuni, instigarea sau
implicarea in conflictele interne, implicarea
directd in rasturnarea regimurilor nedorite, etc.*®

In special, aceasti implicare indirectd sau
»agresiune indirectd” prinde viatd prin strategia
obtinerii bazelor militare pe teritoriul acestor
republici. Desigur, scopul trimiterii acestor
efective militare este ,,mentinerea pacii” in
regiune. Rézboiul civil din Tadjikistan (1992 -
1997) poate fi mentionat in calitate de exemplu.
Or, a fost demonstrat ca anume asistenta militara a
Rusiei in acest conflict intern a fost factorul
decisiv pentru pastrarea elitei politice din tara care
avea tendinte pro-ruse. Se pare cd Rusia are
tendinta de a exagera 1n unele situatii pericolului
~fundamentalismului ~ islamic” in  scopul
mentinerii prezentei sale militare n Orientul

% Lori F. Damrosch, Louis Henkin, Richard Crawford
Pugh, Oscar Schachter, Hans Smit. International Law. Cases
and Materials. Forth Edition. American Casebook Series.
2001, p. 946 - 947.

% Berdal Aral. Cases of Direct and Indirect Aggression as
Violations of International Law in Central Asia and the
Caucasus. [On-line]:
http://Awwwv.uam.es/centros/economicas/doctorado/deri/publi
caciones/WorkingPapers/RIPS0201.pdf. (Vizitat la:
11.04.2012).
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Mijlociu.*® O situatie similara a fost inregistrata in
privinfa SUA 1n perioada Razboiului Rece cand
erau abordate polemici exagerate privind
,pericolul comunist”.

Cu toate acestea, Orientul Mijlociu nu este
unica regiune unde Rusia s-a implicat indirect in
anumite conflicte interne sau chiar indirect a
reprezentat factorul decisiv in aparitia unor astfel
de conflicte menite sd destabilizeze situatia
politica interna a statelor. Astfel, asemenea cazuri
sunt Inregistrate in alte foste state unionale unde
brusc odatd cu destramarea URSSS au aparut
conflicte interetnice indirect promovate de catre
Rusia. Aceste conflicte sunt cele din: Nagorno-
Karabah (1988 - 1994), Osetia (1991 - 1992),
Transnistria (1992), Abhazia (1992 - 1993).
Caracteristic pentru aceste conflicte constd in
aceea ca factorul decisiv a fost implicarea
indirecta militara a fortelor rusesti cu un efect final
bine cunoscut — crearea bazelor militare rusesti in
aceste regiuni si formarea fortelor ,,pacificatoare”
sub egida Rusiei. Rezultatul este cd pand in
prezent in tot spatiul CSI timp de doud decenii
sunt mentinute conflicte Inghetate.

Mai mult ca atat, Rusia foloseste instrumentul
economic in scopul obtinerii avantajelor politice si
militare 1n fostele republici unionale. Exemplu
este cazul cand in anul 2000 Rusia a anuntat ca se
va retrage din acordul CSI cu privire la regimul
liberalizat de vize pentru nationalii statelor
membre.?” Aceasta in conditiile in care unele state
din spatiul isi mentin PIB-ul national la limita
datoritd remitentelor cetatenilor aflati la lucru pe
teritoriul Federatiei Ruse. Republica Moldova in
acest sens nu este o exceptie. Cu toate acestea,
Rusia nu este singura exceptie In acest sens.
Aceleasi actiuni de intimidare cu conotatie
economicd este intdlnitd in privinta statelor
occidentale in diverse regiuni ale lumii unde au
anumite interese geopolitice sau economice. In
special, aceste actiuni sunt aplicate in privinta
fostelor colonii.

Un alt exemplu de invocare a unui act de
agresiune indirecta a fost inregistrat in cazul crizei
pentru insulele Falkland (Maldive) din 1982. La

% Berdal Aral. Cases of Direct and Indirect Aggression as
Violations of International Law in Central Asia and the
Caucasus. [On-line]:
http:/Aww.uam.es/centros/economicas/doctorado/deri/publi
caciones/\WorkingPapers/RIPS0201.pdf. (Vizitat la:
11.04.2012).

37 Ibidem.

momentul dezlantuirii crizei din Falkland si
escaladarea actiunilor militare, Comunitatea
Europeana ia o decizie fara precedent si decide de
a impune un embargo economic Argentinei intru
consolidarea pozitiei sale cu Marea Britanie. In
aceste conditii Ecuadorul completamente a fost
impotriva unor astfel de actiuni si invocand
principiile generale de drept a solicitat de a pune
capat agresiunii economice si militare impotriva
Argentinei.®

In prezent, o situatie destul de controversati
privind stabilirea unor acte de agresiune sau
interventii indirecte intr-un conflict armat este
inregistrata in cazul Siriei. Exemplul Libiei a fost
unul dezamagitor pentru doud state membre
permanente ale Consiliului de Securitate — Rusia
si China. Din partea acestor doua state s-a Simtit o
anumita ,tradare” din partea celorlalte state
membre permanente ale Consiliului de Securitate
in ce priveste folosirea fortei in cazul Libiei. Deja,
in privinta rebeliunii din Siria §i dorinfa unor
membri ai Consiliului de Securitate de a interveni
in acest conflict pozitia Rusiei si Chinei a ajuns sa
fie una diferitd comparativ cu interventia in Libia.
Astfel, datoritd dreptului la veto folosit de catre
Rusia si China Consiliul de Securitate a fost
paralizat in realizarea sarcinilor sale stabilite de
Cap. VII din Carta ONU. Cu toate acestea,
aceasta nu a reprezentat un obstacol pentru
interventii/implicari indirecte in acest conflict in
sustinerea fortelor rebele impotriva regimului
Assad. Aceasta implicare intr-un conflict intern
prinde viata prin diverse acte indirecte care permit
sa schimbe raportul de forte in favoarea unei parti
beligerante. Sunt opinii potrivit cdrora izolarea
regimului Assad are loc datoritd ajutorului din
partea statelor membre ale Ligii Arabe, suportului
in domeniul transportului din partea Turciei,
oferirea ajutorului prin supravegherea prin satelit
din partea SUA si activitdtile serviciilor de
informatii din unele state europene, etc.®®

% Repertoire of the Practice of the Security Council.
Chapter VIII (1981 - 1984). Maintainance of the
international peace ans security. Question concerning the
situation in the region of the Flakland Islands (Islas
Malvinas). [On-line]: http://mwww.un.org/en/sc/repertoire/81-
84/Chapter%208/81-84 08-13
Question%20concerning%20the%20situation%20in%20the
%20region%200f%20Falkland%20Islands.pdf. (Vizitat la:
20.04.2012).

% Bmmxmmit Boctok mocie yxoma Acama. [On-line]:
http://inopressa.ru/article/31Jul2012/liberation/finassad.html.
(Vizitat la; 31.07.2012).
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Din cele expuse, iese In evidentd faptul ca
dreptul international pana in prezent nu contine o
definitie recunoscutd a ,agresiunii’. Practica
internationala oferd exemple privind constatarea
agresiunii de catre state sau de catre organismele
internationale. Daca, 1n cazul organismelor
internagionale acest fapt este ca si inexistent din
motivul lipsei definitiei oficiale ale acestui
concept, atunci 1n cazul statelor situatia este una
cu totul diferita. Statele in procesul luarii deciziei
existentei sau inexistentei ,,agresiunii” in dreptul
international isi bazeaza deciziile sale pe criteriul
Hhatural” al definitiei de agresiune, care In mod
normal se fundamenteazd pe ,,sentiment”
(impresie) dar nu pe argumente juridice.*’

In aceste conditii, nu este de mirare ci in
contextul lipsei unei definitii oficiale a agresiunii
in societatea internationald inca sunt prezente
disensiuni referitoare la identificarea tipurilor si
formelor de agresiune. Se pare cd o iesire din
impas ar putea sd reprezinte proiectul definitiei de
agresiune militara adoptat in cadrul Conferintei de
Revizuire a Statutului de la Roma (Kampala,
Uganda, 31 mai — 11 iunie 2010).**

Cu toate acestea, este prematur de a declara ca
definitia adoptata in cadrul Conferintei de la
Kampala este cea mai reusiti. Inci in timpul
lucrdrilor Comisiei Pregititoare si a Grupului
Special de Lucru cu privire la Crima de Agresiune
S-a vazut ca statele semnatare a Statutului de la
Roma in contextul stabilirii metodei de definire a
agresiunii §i anume, prin metoda genericd sau
abordare de listd puneau mai mult accentul pe
definitia adoptati prin Rezolutia 3314 din 1974. In
acest sens, accentul primordial a fost pus pe
definirea agresiunii militare i stabilirea actelor
agresiunii militare directe. Unica forma indirectd
de agresiune este cea din art. 3, lit. g) al Rezolutiei
3314.

Carta ONU prin art. 2, alin. (1) stabileste ca:
»Organizatia este intemeiatd pe principiul
egalittii suverane a tuturor membrilor si.” Art. 2,
alin. (4) in mod expres stabileste ca ,,toti membrii
organizatiei se vor abtine, in relatiile lor

%% Second Report on a Draft Code of Offences Against
Peace and Security of Mankind by Mr. Spiropoulos, Special
Rapporteur. Extract from the Yearbook of the International
Law  Commission.  1951. wvol. Il.  [On-line]:
http://untreaty.un.org/ilc/documentation/english/a_cn4 44.pd
f. (Vizitat la: 12.04.2012).

! Resolution RC/Res.6 from 11 June 2010. [On-line]:
http:/Amww.icc-cpi.int/Menus/ASP/Crime+of+Aggression/.

international de a recurge la amenintarea cu forta
sau la folosirea ei fie impotriva integritafii
teritoriale ori independentei politice a vreunui stat
in orice alt mod incompatibil cu scopurile
Natiunilor Unite”. Aceste prevederi oferd un
mesaj clar pentru orice stat care doreste sa fie
membru al ONU urmeaza strict sa se conformeze
cu prevederile cartei In ce priveste principiile
fundamentale codificate in aceasta. In special,
principiul neaplicarii fortei. De asemenea, este de
remarcat ca aceastd prevedere este adresata tuturor
membrilor organizatiei indiferent de influenta
politica, economica si militard pe care o are la
nivel regional sau international. Orice stat trebuie
sa se conformeze acestor prevederi internationale.

Se pare cd o modalitate de demonstrare a
dorintei de conformare cu art. 2, alin. (4) din Carta
ONU este ratificarea amendamentului la Statutul
de la Roma privind definirea crimei de agresiune
adoptate la Kampala in anul 2010. Astfel, intr-0
lume contemporand in care metodele si formele
de purtare a conflictului armat se schimba cu o
vitezd fulminantd in dependentd de dezvoltarea
tehnico-stiintifica comunitatea internationald este
in agteptarea intrarii in vigoare a definitiei oficiale
a crimei de agresiune avand la baza o definitie cu
0 vechime de aproape 40 de ani. Mai mult ca att,
“entuziasmul” statelor in adoptarea acestui tip de
definitie nu este atat de mare. Or, abia la 9 mai
2012 a fost depus primul instrument de ratificare a
amendamentului la Statutul de la Roma cu privire
la definirea crimei de agresiune de catre
Lichtenshtein.*?
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COMUNICARI STIINTIFUICE

MIGRATION OF THE MOLDOVANS WITHIN EUROPEAN
UNION BORDERS VS RUSSIAN FEDERATION

Aliona CARA-RUSNAC”

MIGRAREA CETATENILOR REPUBLICII MOLDOVA
PE TERITORIUL UNIUNII EUROPENE VERSUS FEDERATIA RUSA

In articolul dat se descriu tendintele migrdrii cetdtenilor Republicii Moldova in tarile Uniunii Europene
(UE) si Federatia Rusa, precum si in alte tari. Acest fenomen a devenit un eveniment obisnuit pentru tara
noastrd. Autoritdtile centrale inchid ochii la migratia masiva al cetatenilor nostri peste hotarele tarii, mai mult
ca atdt remitentele trimise de peste hotare de emigrantii din Moldova sunt o contributie esentiala al bugetului
nostru.

Tarile Uniunii Europene (de exemplu Italia, Grecia) nu au incheiate contracte bilaterale cu Republica
Moldova in vederea reglementarii statutului imigrantilor si asistentei lor, pe teritoriul Federatiei Ruse cetdatenii
Republicii Moldova nu se simt mai in sigurantad ba chiar situatia acestora e mai rea.

Dupa datele statistice, in prezent in tarile UE lucreaza si domiciliaza mai mult de 20 min de migranti din
diferite tari, dintre care jumadtate de milion sunt moldoveni. Moldova isi pierde potentialul intelectual, afirma
oficialii europeni, referindu-se la cifiele statistice, in conformitate cu care 40% de persoane apte de munca
emigreaza din tarda. Migrarea cetatenilor prezintd un pericol real pentru Republica Moldova. Datele statistice
aratad ca 40% din populatia apta de munca munceste peste hotarele tarii si aduce contributii in bugetul altor tari,
in timp ce Republica Moldova intampina greutafi financiare mari. Aproape jumdtate din moldoveni emigrafi
peste hotarele tarii au preferat de a pleca in fostele tari ale Uniunii Sovietice, in mod special in Rusia si Ucraina.
Anual in Rusia emigreaza 2-3 mii de persoane, iar in Ucraina 1,5 -2 mii de persoane.

Pe langa toate, persoanele aleg fostele tari ale Uniunii SoVietice deoarece in fostul spatiu sovietic
predominant populatia cunoaste si limba rusa — o limba ce a fost vorbita de practic toate tarile sovietice. Ca
rezultat persoanele mai usor se integreazd in societate.

Cuvinte cheie: migratie, Uniunea Europeand (UE), Republica Moldova, Federatia Rusa, reglementare,
legislatia.

MUI'PALIIASI MOJITIABAH HA TEPPUTOPHIO EBPOITEMCKOI'O COIO3A
IO CPABHEHUIO C POCCUVMICKOU ®EJEPALIUEN

B cmamve ananusupyromes mendenyuu mucpayuu epasicoarn Pecnybruxu Mondosa 6 cmpanax
Esponeiickoeo cowsa (EC) u Poccutickoti @edepayuu, a max dice psda opyaux cmpan. Jlannvlii penomen
CIMAHOBUMCST HOPMATIbHIM AGNEHUEM U 20CYOapCMBEeHHble Op2aHbl 3aKPbLIBAOm 21a3a HA MACCUBHYIO
UMMUSDAYUIO ZPAXNCOAH Hawell cCmpanbl 3a pybedic, boniee mo2o O100icem Hauwel CMpanHbl HAKANIUeaemes 8
OCHOBHOM 3 CHem OEHENCHBIX CPeOCME U3-30 2PAHUYbL POOCMBEHHUKAM U OPY3biM, KOMOPble OCMAIOMCS 8
cmpate.

Esponetickue cmpanvr (Mmanus, Ipeyus) ne saxmoyarom ooeogopa ¢ Pecnybaukoii Mondosa o
peznamenmayuy U NOMOWU HAWUX UMMUSDAHMOE 8 OaHHbIX cmpanax. bonee moeo, cumyayus nauiux
ummuepanmos Ha meppumopuu Poccutickou @edepayuii He HAMHO20 TyUuie.

Coenacro cmamucmuxe, 6 nacmosiujee epems 6 cmpanax EC mpyosmes, u npoxcusaiom ceviue 20
MULIUOHO8 MUSPAHMO8 U3 PASHLIX CMPAH, U3 KOMOPLIX MUHUMYM NOIMUWLIUOHA COCAGISIION MOT0ABAHE.
Muzpayus npedcmasnsiem peanvtyio yepo3y ons Pecnyonuxu Monodoesa. Ilo nexkomopwim Oannvim oxono 40

“ CARA-RUSNAC Aliona - Doctor in drept, cercetitor stiintific la Institutul de Istorie, Stat si Drept al Academiei de
Stiinte a Moldovei (Chisindu, Republica Moldova); CARA-RUSNAC Aliona - Doctor in law, scientific fellow, Institute of
History, State and Law, Academy of Sciences of Moldova (Kishinev, The Republic of Moldova); KAPA-PYCHAK Anena —
Kanmunat roprapaeckux HayK, Hay9qHBIN COTpYAHUK, THCTUTYT HCTOpHH, TOCYIapCTBa U MpaBa, AKageMust HayK MoIoBEI
(Kummnes, Pecrryonmka Mosnosa).
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NPOYEeHmo8 mpyooCHOCOOHO20 HACeNeHUs CIMPAaHbl MpyOUmcs 3a pyoexicom, U 6HOCUM GKIAO 8 paseumue
opyeux cmpan, 8 smo epems, kak Monoosa cmankusaemcs ¢ cepvesuvimu npooremamu. Ilpumepro noiosuna
monoasan, eviexasuwux Ha IIMIK, nanpasunace 6 cmpanuvt ovisueco CCCP, enagnvim o6pasom 8 Poccuio u
Yrpauny. Mensiom Monoosy na Poccuro excecoorno 2-3 muic. wenosex, na Yxpauny - 1,5-2 moic.

Ko 6cemy, UCMOPpUYECKU CIOHCUIOCL MAK,

umo noymu noecemecmHo Ha nocncoBenicCKom

npoCmpancmee 2080psim HA PYCCKOM A3bIKE - SI3bIKe MENICHAYUOHATbHO20 obujenus 6 Ovisuwem Corwoze. B
UMoze IMUSPaAHMAM Je2ue UHMEeZPUPOBAMbCsl 8 HOBYIO CPeody.

Knwouesvie cnosa: muepayus, Esponetickuii coros (EC), Pecnybnuxka Mondosa, Poccuiickaa

@edepab;uﬂ, peznamermayusl, 3aKOHOOAMEeNbCMEO.

Key words: migration, the European Union (EU), the Republic of Moldova, Russian Federation,

regulation, legislation.

This article tries to pose and answer some of
the questions that have come with the confusion
about another kind of national identity — that of
citizen of Europe or elsewhere. In particular it
focuses on the discrimination issues, a problem
that challenges the migrants crossing borders of
the European Union countries. Its aim is to look at
the one of the main foundations of European
citizenship — free movement and to seek a
comprehensive understanding a part of the
fundamental human beings right: the principle of
non-discrimination in  relation to social
advantages. Additionally it will be researched the
legal frame of Moldovan immigrants within
European Union and Russian Federation space
and on the territory of the Republic of Moldova.

An Australian Aborigine woman said: ,,If you
have come to help me you can go home again.
But if you see my struggle as part of your own
survival then perhaps we can work.” Moldovans
immigration out of the country’s territory became
a normal event starting since 90” years. People are
struggling to leave the country in order to find
better life conditions. Despite this fact the
receiving country are not happy and are less
hospitable toward legal or even more illegal
immigrants.

Professor Philip Martin stated: ,,Out-migration
provides jobs for individuals and remittances for
their families; these remittances have multiplier
effects when spent, benefiting non-migrants.
Many migrants are youth from rural areas and
small towns who return to cities rather than their
places of origin. In this way, out-migration
accelerates changes underway inside the sending
country, including rural-urban  migration

! The Manila Declaration on People’s Participation and
Sustainable development, see Shirin M.Rai, p. 198.

(urbanization) and the shift from agriculture to
services””.

Gender relations are thus important as a frame
for nationalist practices, and nationalism as an
ideology is important for the configurations of
gender relations within the national space.
Biology and culture are key elements in the
construction of new political space and of new
discovers of empowerment. However, as Walby
has commented, more work needs to be done on
nationalism’s ~ economic  consequences for
women’s lives such that the division of labour is
not simply ’subsumed under biology or culture
’but is made visible of national development3.

Markets pose another issue for men and
women. Globally, women on about 1 per cent of
the world’s property; therefore, they are involved
in the globalization process through their access to
labour markets rather than through their
participation in financial or investment markets.
They are the providers of services — sexual,
domestic, and increasingly as workers in export
production — and are employed in lower-paid
work; they are not in control of the huge financial
and export flows in a globalized economy. The
family power structure and the consequent gender
segregation thus of work affects the ways in
which markets operate and how women and men
operate within these. The public-private sector
divide is as much constitutive of markets as the
markets consolidate this binary between men and
women’s place in economy”.

2 Philip Martin. Migration research. Viena, Austria:
ICMPD, 2012, p. 1.

% Shirin M.Rai. Gender and the Political Economy of
Development. Cambridge, UK: Blackwell Publishers Ltd,
2004, p. 13.

* Ibidem., p. 98.
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European community law creates rights which
are directly enforceable in the national courts, and
which prevail over any conflicting national
provisions. In the field of free movement, it
creates rights in an area, that in of immigration
control, traditionally marked by the high degree of
discretion reserved to the national authorities. It
draws not only on the free movement provisions
themselves, by also on the general principle
prohibiting  discrimination ~ which  requires
Community nationals to be treated equally with
nationals of the host State”.

Thus, within the Council of Europe, in addition
to the European Convention on Human Rights,
important achievements have been made in recent
years, especially through:

a) The European
Languages (1992);

b) The Convention on the Participation of
Foreigners in Public Life at Local Level (1992);

¢) The Framework Convention for the
Protection of Minorities (1995).

The European Union and Moldova started
negotiations on an EU-Moldova Association
Agreement in Chisinau on 12 January 2010. The
Association Agreement replaces the EU-Moldova
Partnership and Cooperation Agreement which
entered into force in July 1998 and sets at present
the framework for EU-Moldova relations. The
European Union and Moldova intend to establish
a Deep and Comprehensive Free Trade Area
(DCFTA), when the relevant conditions are met
and expressed their commitment to make progress
in line with the agreed set of steps towards that
objective. Moldova is a priority partner country
within the Eastern Partnership. Moldova is a
partner country within the Black Sea Synergy.

A joint ENP Action Plan was adopted in
February 2005 by the EU-Moldova Cooperation
Council. This Action Plan still serves as a tool for
supporting Moldova's own program of democratic
and economic reform. The EC assistance focuses
on the reform priorities agreed in the ENP Action
Plan. It increased over the years substantially and
has reached about € 70 million will get to a € 100
million annually until 2013.

Moldova benefits from a mobility partnership
as one of the two pilot countries in the world. The

Charter on Minority

® Advocate General, F. G. Jacob. The legal framework
and social consequences of free movement of persons in the
European Union. Cambridge: Kluwer Law International,
1999, p. 3.

mobility partnership offers a political framework
for cooperation between the Union and third
countries in the field of migration, and includes
items of relevance for both the EU and interested
third countries. Three major dimensions of the
Global Approach — legal migration, migration and
development, and fighting against illegal
migration — are joined in one, coherent policy
framework. The pilot Mobility Partnership with
the Republic of Moldova is the best example of
such well-balanced framework. Through an EU
Border Assistance Mission which is helping to
ensure transparent management of the Moldova-
Ukraine border, improving customs service,
making the border more secure and increasing
revenue®.

A new poll shows Moldovans are losing
interest in the post-Soviet country's European
integration and is warming up to the idea of
joining a Commonwealth of Independent States'
(CIS) free-trade zone led by Russia, RFE/RL's
Moldovan Service reports. The poll - published in
Chisinau on November 16, 2011 showed that the
number of Moldovans willing to join the
European Union has dropped 15 % since a similar
poll in May, falling to 47 %. That is the lowest
percentage of EU support measured in Moldova
in nearly a decade. Likewise, 46 % of respondents
said their country would benefit economically
from joining the Russia-Belarus-Kazakhstan
customs union, while 34 % favoured entering the
EU's free-trade zone. More than 60 % of
Moldovans believe Russia should be their
country's ,,main strategic partner”, while just 23 %
prefer the EU.

The new opinion poll was published by the
Moldova's West-leaning think tank Institute of
Public Politics (IPP) with financing from the
Soros Foundation and was performed in late
October and early November by the CBS-AXA
polling centre. Moldova is a CIS member and one
of the six former Soviet republics covered by the
EU's Eastern Partnership program, which
promises tighter integration with the EU in
exchange for economic and democratic reforms.

In an interview with RFE/RL today, IPP
Director Arcadie Barbarosie said the Moldovans'
new ,,Euroskepticism” was most likely caused by
the economic downturn in the EU and by people’s

® EU Border Assistance Mission. [On-line]:
http://eeas.europa.eu/delegations/moldova/eu_moldova/inde
x_en.htm. (Visited on 07.08.2012).
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disenchantment with the vocally pro-European
ruling coalition in Chisinau, the Alliance for
European Integration’.

Chisinau's pro-EU government hopes to start
negotiating a free-trade agreement with Brussels
before the end of the year and to obtain visa-free
travel for its citizens inside the 27-member bloc as
early as next year. The poll also shows a record
percentage of Moldovans (83,5 %) saying their
country is heading in the wrong direction and a
status quo in support for the country's main
political parties, which have failed in parliament
during the last two years to elect a full-time
president of the country.®

Nether less, the National Bureau of Statistics in
2011, established according to the Dates
comparatively to previous years has emigrated
more than immigrated. The gender differences are
significant in the meaning that there are more
women who emigrate and immigrate from / into
the country.

According to the Minister of Informatics
Technologies and Communication of the
Republic of Moldova, during last year from
Republic of Moldova leaved the country and had
established permanently abroad 3920 persons.
The Moldovans prefer to leave the country in
favour of Ukraine and Russian Federation. The
numbers of the Moldovan citizens who had
chosen permanently residences in the following
countries are: US - 538 persons; Israel — 204;
Germany — 179. Mainly the emigrants both male
and female are between the age 20-29 years old
and 30 — 39 years old®.

In majority of the cases all the emigrants have
medium level of education lyceum. Emigrants
who hold higher education degrees are less than
18,6 % of total. A part of the emigration is
compensated by the repatriated persons born on
the territory of the Republic of Moldova and
immigration.

According to the National Bureau of Migration
and Asylum of the Minister of Internal Affairs of

" Arcadie Barbarosie, director of IPP. [On-line]:
www.ipp.md. (Visited on 07.08.2012).

& Poll shows Moldovans losing interest in EU, warming
up to Russian Federation. [On-line]:
www.rferl.org/content/moldova_european_union_russia/243
94351.html. (Visited on 07.08.2012).

® National Bureau of Statitics of the Republic of Moldova
annual report of 2011. [On-line]:
http://mwwv.statistica. md/newsview.php?l=ro&idc=168&id=
3777&parent=0. (Visited on 10.07.2012).

the Republic of Moldova, in 2011 in the country
had repatriated 654 persons. The distribution of
the repatriated persons according to the
nationalities is following: Moldovans — 53,5%;
Russians — 15,0%; Ukrainians -17,7%; Gagauz —
7,4%; Bulgarians — 2,0%; Jewish — 1,2%. Mainly
the repatriated persons had arrived from Russia
and Ukraine, respectively 57,4% and 31,5%.

During 2011 in the Republic of Moldova had
arrived 2704 immigrants, out of which 32
persons have obtained permanent residence, and
2672 persons — permits for a fixed period. The
scope of their journey to the Republic of Moldova
is characterized in this way: studies — 26,6 %;
work — 32,0%; family immigration — 31,6% and
other causes 9,8%°.

None less the Republic of Moldova politics
toward local immigrants are quite discriminatory,
because it people are not used to, many
immigrants coming to our country, and internal
immigration policy is not so diversified as in other
countries. There are not so many programs
dedicated to integrate immigrants on the territory
of Republic of Moldova.

Opposite to the Republic of Moldova situation
is in Italy. In Italy the Prime Minister of Italy —
Andrea Riccardi, announced that the new born
children on the Italian territory might get Italian
citizenship.

In this context the Prime Minister of Italy, said
that in Italy they have to recognize the right of
citizenship not only in the moment of born of the
Italian territory, for the foreign immigrants’ sons,
even though if their parents did not hold the
citizenship.

The Prime Minister is firmly sure that he will
insist upon this legislation modification and will
fight for it as much as he can, because he stated
,the solidarity and integrity culture in Italy have to
increase more and more”.

For example in European Union countries, the
political participation of immigrant groups has
become a key policy issue in European cities.
Local governments in cities as far apart as Athens,
Barcelona, Birmingam, Brussels, Marseille,
Lisbon and Paris are now making more and more
efforts to incorporate their ethnic minorities into
decision — making processes. Some cities have
created consultative structures between the local
government and immigrant populations to make it

10 Statics dates of the Bureau of Migration and Asylum.
[On-line]: www.bma.gov.md. (Visited on 21.12.2011).
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easier for ethnic minorities to articulate their
political preferences. In some countries, including
Ireland, Sweden, Denmark, Norway and the
Netherlands, resident non-citizens have been
officially granted local voting rights™'.

Even though the Moldovan immigrants are
complaining because of cruel attitude of the
hosting countries as Russian Federation, European
Union countries (Spain, France, Germany etc.)
our citizens are less hospital too toward
immigrants and in particular state’s politics
toward immigrants, the foreigners has a lot of
barriers because of Minister of Internal Affairs,
Minister of Foreign Affairs and European
Integration, Local Police Offices bureaucracy.

National legal framework that settles
migrants’ rights is following comprised of:

1. Law no. 108 of 17.05.1994 regarding the
state frontier;

2. Law. No. 1518 of 06.12.2002 regarding
migration;

3. Law. No. 269 of 09.11.1994 regarding the
exiting and entering the Republic of Moldova;

4. Law no. 275 of 10.11.1994 regarding the
legal status of the foreign nationals and stateless
persons in the Republic of Moldova;

5. Government Decision no. 376 of 6.06.1995
regarding additional measures to realize de
National Passport System;

6. Law no. 180 of 10.07.2008 on labour
Migration;

7. Law no. 1024 of 02.06.2000 on Moldovan
Citizenship;

8. Government Decision no. 746 of
21.06.2003 regarding the education of foreign
nationals and stateless persons in the Republic of
Moldova education institutions;

9. Law no. 270 of 18.12.2008 regarding the
asylum in the Republic of Moldova;

10.Government Decision no. 71 of 30.01.2004
on the creation of Migrants Accommodation
Centre;

11.Information Development Ministry’s Order
no. 278/70 of 08.08.2008 regarding the approval
of Instructions on providing documents of

1 Meindert Fennema, Jean Tillie. Do immigrant policies
matter? Ethnic civic communities and immigrant policies in
Amsterdam, Liege and Zurich, see. Citizenship in European
cities. Immigrants, Local Politics and Integration Policies.
Aldershot, England: Ashgate Publishing Ltd, 2004, p. 85.

humanitarian protection in RM with identity
cards?.

In European Union discrimination between
nationals of Member States is prohibited by
Article 6 of the Treaty. Article 6 states: ,, Within
the scope of application of this treaty, and without
prejudice to any special provisions contained
therein, any discrimination there in, any
discrimination on grounds of nationality shall be
prohibited®.”

Furthermore the Race Relations Act 1976
highlighted: the political prejudice against further
immigration was in large part the progenitor of
laws against discrimination for the benefit of those
who had already immigrated. Additionally the
Regulation states: ,,Whereas the right of freedom
of movement, in order that it may be exercised, by
objective standards, in freedom and dignity,
requires that equality of treatment shall be ensured
in fact and in law in respect of all matters relating
to the actual pursuit of activities as employed
persons and to eligibility for housing, and also that
obstacles to the mobility of workers shall be
eliminated, in particular as regard the worker’s
right to be joined by his family and the conditions
for the integration of that family into the host
country”“.

On racism and discrimination, have been
founded councils and organizations aimed to
protect people against racism and discrimination.

a) The European Commission against Racism
and Intolerance of the Council of Europe;

b) La Ligue Internationale contre le Racisme
et l'Antisémitisme (LICRA), France;

¢) SOS Racisme (France);

d) UNITED for Intercultural Action - the
European Network against nationalism, racism,
fascism and in support of migrants and refugees;

e) The European network against racism;

f) The Internet Anti-racism Centre in Europe;

g) The European Monitoring Centre on
Racism and Xenophobia (EUMC);

12 Information Development Ministry’s Order no. 278/70
of 08.08.2008 regarding the approval of Instructions on
providing documents of humanitarian protection in RM with

identity cards. [On-line]: www.iom.md. (Visited on:
18.02.2012).

B Maastricht Treaty. [On-line]:
http:/Aww.eurotreaties.com/maastrichtec.pdf. (Visited on:
21.12.2011).

Y Race Regulations act 1976.  [On-line]:

http://mww.legislation.gov.uk/ukpga/1976/74. (Visited on:
20.12.2011).
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h) Minorities of Europe (MoE);

i) Young Women from Minorities (WFM).

A right to remain for education imports a right
to a residence permits to remain for that activity:
Community law will not permit a right to be
rendered ineffective by a failure of the host State
to grant the immigration per mission necessary to
enjoy the benefit provided®®. This disagreement
between neighbours and founding members of the
European Union began a new debate on the
parameters of Schengen cooperation, not least
when Member States might reintroduce internal
border controls. The European Commission has
published its suggested new rules, though an
agreement has yet to be reached.

»Social advantage’ should be understood to
mean all those advantages which, whether or not
linked to a contract of employment, are generally
granted to national workers because of their
objectives status as workers or by virtue of the
mere fact of their residence on the national
territory and the extension of which to workers
who are nationals of their Member States
therefore seems likely to facility their mobility
within the Community’®.

Poverty has a woman’s face; of the 1.3 billion
poorest, only 30% are male. Poor women are
often caught in a damaging cycle of malnutrition
and disease. This plight stems directly from
women’s place in the home, and in society’’. The
conclusion made by Shirin M. Rai is that global
restructuring is affecting women’s lives in
complex ways. First, the social compact between
states and citizens, however fragile in the first
instance, is being further endangered, and women
are suffering the effects of this breakdown
disproportionally to men. Second, global
restructuring is opening up new areas of paid
work for women under particularly difficult
conditions, which include lack of labour codes as
well as increased levels of responsibility for care.
This increased burden is widening the gap
between resources of well-being available to
women and men. Finally, global restructuring is
also widening the gap among women along class

15C-237/91 Kus (1992) ECR 1-6781.

16 Case 207/78 Ministere Public v. Even (1979) ECR
2019, para. 22 and Case C-310/91 Scmidt v. Belgian State
(1993) ECR 1-3011 para 18.

1" Gro Harlem Brundtland. Reith Lecture 2000 on Health
and Population. [On-line]:
www.listeningtowords.com/location.php?id=14. (Visited on:
18.02.2012).

lines, and between women of the North and
South. Addressing this issue remains important
for the legitimacy of feminist critiques of the
mainstream economics that underlines the
processes of global restructuring™®.

Facing little support within the European
Union, Italy summarily issued residence permits
to approximately 22,000 Tunisian migrants -
papers allowing them to move freely throughout
much of Europe. In response, the French
government moved to close its southern border
with Italy and reinstated checks on trains'®.

According to the Logos press Moldova the
problem of migration is one of the key priorities
collaboration of the European Union with
neighbouring countries, - mentioned Dirk Lorenz,
Political Officer for EU Delegation in Moldova.
In the last five years in Moldova had been
invested more than 800 min Euros for developing
of 300 projects in migration field. Moreover EU
in collaboration with 15 countries — member of
EU had implemented more than 85 bilateral and
multilateral projects to help Moldova with the
migration problem, strengthening of the borders
and readmission of the persons, who had been
illegally staying in EU. In the same manner Mr.
Lorenz stated that EU politics towards Moldovan
immigrants is focused on two interfered?’.

Recently it was published on-line a world
report on sexual exploitation by Scelles
Foundation of France, according to which: ,,seven
out of ten women in the Republic of Moldova,
aged between 15 and 25, have had sex for money
at last once. Prostitution has become one of the
most bothersome industries at world level
reaching the number 40-42 million prostitutes,
90% of which work with a panderer. The reasons
for the phenomenon are: poverty, war, family
trouble. In Moldova for instance, which is a poor
country, 70% of women sold themselves at least
once, Yves Charpenel, president of Scelles said.
Organized crime groups are the main beneficiaries
of prostitution services, with annual profits
estimated at 27.8 billion dollars, taking the third
place after drug and weapon trafficking, the report
also says. Western Europe currently has between

'8 Shirin M.Rai. Op. cit., p. 132.
19 [On-line]:
http://Awww.migrationinformation.org/Feature/display.cfm?id
=871. (Visited on: 18.02.2012).

% Logos Press, 23 december 2011, nr. 47, Trudovie

migrant: iz Moldovi v Evrosoiuz | obratno, p. 8.
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one and two million prostitutes, most of them
clandestine immigrants forced into this job. Most
of the victims are from Balkans and Western
Europe (Moldova, Romania, Ukraine, Belarus),
but also from Nigeria and the Dominican
Republic.

This report has been criticized by the youth
non-governmental organizations from Moldova,
and the data presented in the report are totally
wrong, they are based on unknown questionnaires
and reports, which might be qualified as national
blame of the Moldovan young girls. They should
apologize publicly for the publication of the false
and defamatory information.

Moldovan woman are discriminated not only
within the European Union borders but also
within our own country. Many women in
Moldova are as capable of contributing to the
country’s political life as their male counterparts,
but cultural and social barriers are holding them
back. There are many projects implemented to
contribute in  enlargement of woman’s
participation in political and cultural life. For
instance, USAID Millennium Challenge Projects
has one of the goals to achieve gender equality in
politics. A new joint initiative, launched, 200
female candidates will receive leadership training
on how to run an effective political campaign®".
Women hold only 13% of district councillors’
seats and 18% of mayors’ posts. At the upper
administrative level the discrepancy is even
worse. Only one woman serves in the
government, and less than one forth are in the
parliament. It is not easy to encourage women,
because of stereotypes, migration and poverty.
People are sceptical about trusting women.

The above mentioned problems are just several
examples and they might be the cause of other
serious and grave problems for Republic of
Moldova. For 20 years Republic of Moldova is
facing state crisis and still we do not see any
solution for the problems, there are only some
signs. The society has to fight for our future and
for our children’s future.

Taking into account the presented arguments
we came to the following conclusions:

2! Moldovan women struggle for equal rights in political
life. [On-line]:
http://setimes.com/cocoon/setimes/xhtml/en_GB/features/set
imes/features/2011/05/25/feature-03. (Visited on:
18.02.2012).

a) Itis our own power to educate a healthy and
wealthy future generation, and in particular to set
the problem of demography in the Republic of
Moldova;

b) To aware our local citizens about the
negative aspect of people emigration from the
country;

c) To conclude bilateral agreements’ in order
to protect our citizens who emigrate from the
country (for example Russia and Italy, or to revise
present clauses and conditions);

d) To create favourable conditions for the
migrants who are returning home;

e) The reports published on line, as for
instance Scelles reports should be sued in the
court and asked for caused damage -
compensation.
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DEFINITIA DIPLOMATIEI ECONOMICE
IN TEORIA RELATIILOR INTERNATIONALE

Nicolae CHIMERCIUC”®

ABSTRACT:
DEFINITION OF ECONOMIC DIPLOMACY
IN THE THEORY OF INTERNATIONAL RELATIONS

In recent decades, the focus of international relations has shifted more towards the economy. Since then,
the international policy needs effective mechanisms for interstate economic regulation. In this sense, in the field
of diplomatic activity significantly increased the importance of a new type of diplomacy, namely "economic
diplomacy".

The study of the conceptual notion of economic diplomacy at the present stage is a new issue of scientific
research. Insufficient knowledge of the issue of economic diplomacy in the theory of international relations, the
theory of foreign policy and political theory in general dictates its scientific relevance.

The author of this article set out the goal to explore the essence of the concept of economic diplomacy, and
to offer its author's definition of this phenomenon, given the current realities, using the method of research of
existing sources and specialized literature on the subject.

Key words: economic diplomacy, diplomatic activity,foreign policy, unilateral diplomacy, bilateral
diplomacy, multilateral diplomacy.

PE3IOME:
OINPEJIEJEHUE SKOHOMMYECKOM JAUIVIOMATHH
B TEOPUHN MEKAYHAPOJIHBIX OTHOINEHUN

B nocneonue oecamunemus yenmp 8HUMAHUSL MEHCOYHAPOOHBIX OMHOWEHUL NEPeMeCmUIcs 8 DObLiel
cmeneru 6 cmopony dkoHomuku. C 3mo20 MoMeHma, MesHCOYHaAPOOHAs NOTUMUKA HYHCOAemcs 8 d¢hphexmueHblx
MEXAHUBMAX 1O MeHC2OCYOaPCMBEHHOM) DPelAMEHMUPOBAHUIO IKOHOMUKU. B dannom cmwicne, @ obracmu
OUNIOMAMUYECKOU OesIMeTbHOCHIU CYWECBEHHO B03POCA BANCHOCb HOBO20 MUNA OUNIOMAMUY, d UMEHHO
«IKOHOMUUECKOU OUNTIOMAMUUY.

H3yuenue KonyenmyanbHo2o ROHSMUsL SdKOHOMUYECKOU OUNIOMAMUY HA COBPEMEHHOM IMAane AGIs1emcs.
HOBOU NpobReMoll HayuHo2o ucciedosanus. Hedocmamounas uzyuennocmv npobnemvl dKOHOMUYECKOU
OunIoMamuy 8 Mmeopult MeXCOYHAPOOHbIX OMHOWEHUL, MeOPUU 6HeUHE NOTUMUKY U NOIUMUYECKOU MeopulU 6
yenom OUKmyem ee HAYYHYIO aKNYIbHOCHb.

Asmop nacmosiueti cmamviy NOCMagu neped codoll Yeb U3y4Umy CYUHOCHIb NOHSAMUSL IKOHOMUYECKOL
ouniomamuy, U NpeoiodCUntb C80e AGMOPCKOe ONpedeNeHue Mo20 (HEHOMEHd, VUUMbIBAs. COBPEMEHHbIE
peanuu, UCROIb3YSI MEMOO UCCICO08AHUS CYUECMBYIOWUX UCHOYHUKO8 U CReYUATUSUPOBAHHOU TUMEPANypbl
nO OAHHOU memamuxe.

Knrouesvie cnosa: sxonomuueckas ouniomamus, OUNIOMAMUYECKdsl OesamenbHOCb, GHEeUIHSI
HOIUMUKA, OOHOCMOPOHHSS OUNAOMAMUs, O8YCHOPOHHSS OUNIOMAMUS, MHOOCHOPOHHSISL OUNIOMAMUSL.
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Diplomatia economicd, fiind o parte 1n sensul mai precis — stiinta sau arta

componentd a diplomatiei ca atare, se referd la
activitatea statelor pe plan extern, iar scopurile si
sarcinile acesteia sunt stabilite de politica externa.
Diplomatia economica ca un set al masurilor
pasnice are ca scop asigurarea, apararea §i
promovarea intereselor economice ale unui stat in
activitatea sa internationald, iar in contextul
sporirii interdependentei economiilor statelor
creste importanta si rolul acesteia in acordarea
sprijinului necesar pentru agentii economici
nationali care isi dezvolta afacerile pe teritoriul
altor state.

Insd, fnainte de a trece la examinarea
diplomatiei economice se considerda oportun de a
aborda conceptul politicii externe si cel al
diplomatiei traditionale, ceea ce ne va ajuta in
continuare sa sesizam caracterul specific al
fenomenului propus spre cercetare. Asa dar,
politica externa ca un element important al teoriei
relatiilor internationale constituie ,,cursul general
al unui stat in treburile internationale. Aceasta
reglementeaza relatiile statului in cauza cu alte
state si popoare in conformitate cu principiile si
scopurile acestuia, care se realizeaza prin diferite
mijloace si metode’™. Politica externd a unui stat
presupune stabilirea scopurilor care pot fi atinse
cu ajutorul diferitor mijloace. Intotdeauna
scopurile traditionale, si consideram ca cele mai
importante, ale unui stat se refereau la asigurarea
securitafii §1  prosperitdtii  acestuia. Pentru
realizarea scopurilor in cauza statul are la
dispozitie mijloace militare si nemilitare. Mijloace
cu caracter militar au la baza ducerea luptei
directe Tmpotriva altor state sau desfasurarea
campaniilor militare de diferite dimensiuni. La
randul sau, diplomatia reprezintd un mijloc
nemilitar In promovarea politicii externe a unui
stat.

in lucrarea sa ,,Diplomatia moderna: teorie si
practica”  cercetitorul rus Popov  aduce
urmatoarele definitii ale diplomatiei: ,,diplomatia
— stiinta despre relafii externe, in baza careia sta
studierea diplomelor si altor acte scrise, emise de
catre suverani”’. Alta definifie specifica ca
»diplomatia este stiinta despre relatii externe sau
treburile internationale ale unui stat sau arta de
coordonare reciprocd a intereselor popoarelor, iar

! XKyxos B.M., KpacroB B.M. OOmas mnpukiagHas
nonmToNorus: yaebHoe nocodue. Mocksa: Coroz, 1997, c.
165.

negocierilor”z. Atragem atentie la faptul cd in
definitiile propuse diplomatia este numita stiinta.
Insd, trebuic si mentionim ci in cazul dat
diplomatia ca stiinta trebuie sa indeplineasca trei
conditii, si anume: sd confind obiect separat al
stiintei, precum si propriile legi si metode.
Totodata, nu putem da raspuns clar la aceasta
intrebare, deoarece diplomatia ca fenomen poate
fi atribuitd atdt istoriei, cat si dreptului
international, relatiilor internationale, precum si
teoriei situatiilor conflictuale.

Potrivit lui  Melissen  diplomatia  este
,mecanismul de reprezentare, comunicare si
negociere prin care statele si alti actori
internationali conduc afacerile lor. De la prima
vedere, devine clar ca aceastd notiune este foarte
generald si nu descrie caracteristicile si elementele
particulare ale esentei acesteia.

Definitia diplomatiei economice propusa in
Dictionarul diplomatic* se dovedeste a fi cea mai
reusita. Potrivit acestei surse diplomatia este ,,un
mijloc de realizare a politicii externe a unui stat,
care reprezinta prin sine un ansamblu al actiunilor,
procedeelor si metodelor practice nemilitare, care
se utilizeaza tindnd cont de conditiile concrete si
caracterul sarcinilor puse; activitatea oficiald a
sefilor statelor si guvernelor, ministrilor afacerilor
externe, departamentelor privind afacerile externe,
reprezentantilor peste hotare, delegatiilor la
conferinte  internationale, pentru realizarea
scopurilor si obiectivelor politicii externe a
statului, sprijinirea drepturilor i intereselor
statului, institutiilor si cetitenilor acestuia peste
hotare”. Formularea in cauza evidentiaza foarte
explicit asemenea categorii ca politica externa,
scopurile, mijloacele si caracterul pasnic al
acestora, activitatea oficialilor de rang fnalt,
precum si a institutiilor specializate in afara tarii.
Astfel, ca alternativa razboiului, diplomatia este
un complex al mijloacelor nemilitare de influenta
directa ntre state, care este folosit pe timp de pace
pentru atingerea scopurilor vitale ale unui stat.

? Tlomo B.I., CoBpeMeHHass IUILIOMATHS: TEOpUsl U
npakTka. YacTe mepBas — HayKa M HCKYCCTBO. MocCKBa:
Hayunast kaura. 2000, c. 14.

® Melissen Jan, Innovation in diplomatic practice.
London: Macmillan. 1999, p. xvi - xvii.

4 I'pombiko A.A. JIMmIOMaTHYeCKUii CIIOBaph: B TPEX
Tomax. Mockea: Hayka. 1984, c. 327.
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Cercetatorul Tigankov mentioneaza
urmatoarele forme moderne ale diplomatieis:
diplomatia parlamentara — reuniunile organelor
internationale cu participarea permanentd a
reprezentantilor oficiali ai statelor, diplomatia
directd — intrevederile oficialilor de rang inalt,
diplomatia unilaterala — contacte directe ale sefilor
de stat sau ale reprezentantilor lor, diplomatia
multilaterald — comunicare prin intermediul
organizatiilor internationale, ca de exemplu ONU.

In acelasi timp, Tigankov mentioneaza despre
,comercializarea” diplomatiei, ceea ce presupune
trecerea centrului de greutate de la problemele
politice si militare la cele legate de formarea
uniunilor internationale, scopul carora fiind
cucerirea noilor piete de desfacere si atragerea
investitiilor. Astfel, se mareste rolul guvernatorilor
bancilor nationale, ministrilor economiei §i
finantelor, care recent se ascundeau in umbra
ministerelor  afacerilor  externe.  Totodata,
participantii neguvernamentali, precum mass
media, corporatii transnationale, companii
investitionale, operatorii pe piete valutare,
directorii bancilor comerciale la fel au o implicare
activa 1n acest proces.

Diplomatia economica este un termen relativ
nou care a evoluat in urma schimbarilor rapide pe
arena internationala pentru a reflecta necesitatile si
interesele principial noi ale statelor. in special, ne
referim la procesul de globalizare acceleratd care
in ultimii decenii influenteaza tot mai mult statele
lumii si stau la baza regandirii prioritatilor politicii
externe ale acestora, punand accent primordial pe
aspecte economice. De asemenea, actorii implicati
direct sau indirect in promovarea intereselor
nationale de stat au devenit mai complexe. Ca
rezultat rolul extraordinar al Ministerului
Afacerilor Externe ca ,,un singur punct de legatura
intre mediu intern si extern” a fost pus sub semnul
intrebarii, cum au remarcat cercetatorii
Manojlovic si Thornheim®.

Actualmente mai mul{i cercetatori si analisti
folosesc notiunea ,,diplomatia economica” pentru
a reflecta 1n lucrarile sale stiintifice procesele si
evolutiile recente care au loc pe plan international.
Unii dintre ei o descriu ca pe o directie stiintifica

® [prranxos [LA. Teopust MeXTyHApOAHBIX OTHOILLEHHI.
Mocksa: ["apapuxu. 2003, c. 276 - 277.

¢ Manojlovic, M., Thornheim, Cross roads of diplomacy:
new challenges, new solutions. The Hague: Netherlands
Institute of International Relations ,,Clingendael”, 2007, p.
12.

separatd ce studiazd in complexitate relatiile
economice  internationale si  diplomatia,
interactionand si influentand astfel politica externa
a unui stat. Totodatd, in majoritatea cazurilor
conceptul diplomatiei economice este interpretat
foarte larg. Pana in prezent granitele domeniului
dat de cercetare raman a fi neclare, iar obiectul lui
este tot mai des asociat cu disciplinele economice,
politice, diplomatice sau strategice ale relatiilor
internationale. Vom incerca sa examinam definitii
existente ale notiunii ,,diplomatia economica” si
sa determinam formularea cea mai apropiatd de
realitatea fenomenului In cauza prin depistarea
limitelor si caracteristicilor celor mai principale
ale acesteia.

De exemplu, savantul Ribalkin defineste
diplomatia economica ca: ,,un domeniu specific al
activitatii diplomatice moderne, care implica
utilizarea problemelor economice drept obiect sau
mijloc de luptd si de cooperare in relatiile
internationale. Diplomatia economica, ca si
diplomatia traditionala, in general, este parte
componentd a politicii externe, a activitatilor
internationale ale unui stat; anume politica externa
defineste obiectivele si sarcinile diplomatiei
economice, care reprezinta un set de evenimente,
forme, instrumente si tehnici utilizate pentru a
pune in aplicare politica externa”. fin linii
generale aceasta definifie practic nu se deosebeste
de notiunea diplomatiei traditionale. Totodata,
este reliefatd importanta aspectelor economice in
activitatea diplomaticd moderna, care se dovedesc
a fi elementul de baza al cooperarii internationale.

Cercatatorii Berridge si James afirma ca
»diplomatia economicd este preocupatd de
problemele politicii economice, de exemplu
activitatea delegatiilor in cadrul organizatiilor care
stabilesc standarde cum ar fi OMC si Banca
Reglementelor Internationale (BRI). Diplomatii
economici monitorizeaza §i raporteaza despre
politica economica in tarile straine si dau sfaturi
guvernelor de acasda la capitolul cum sa le
influenteze. Diplomatia economica foloseste
resursele economice drept recompense i
sanctiuni n ceea ce priveste urmadrirea unui
anumit obiectiv de politici externa™®. Autorii
definitiei sus-nominalizate confirma schimbarile

" Puibamxun B. E. KpaTkuii BHEITHEIKOHOMUUYECKHI
CIIOBAPb-CIIPABOYHUK. Mocksa: MextyHapoaHbIe
otHomeHus, 1996, c. 220 - 221.

® Geoff Berridge; Alan James. A Dictionary of
Diplomacy. Hampshire: Palgrave Publ., 2001, p. 81.
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ce au loc in ultimul timp pe plan international in
domeniul economic, 1n special, subliniind
intdrirea statutului organizatiilor internationale cu
caracter financiar i economico-comercial.
Referindu-se  la  activitatea  diplomatilor
economici, Berridge si James dau exemplul
actiunilor acestora fiind, in opinia noastra, foarte
logice: colectarea informatiei despre economia si
tendintele ei in alte state dupd care raportarea
acesteia conducerii statului pe care ei 1l reprezinta,
iar ultimul pas fiind prezentarea, aprobarea si, In
final, realizarea propunerilor privind atingerea
anumitor scopuri de politicd externa cu atragerea,
inclusiv, a resurselor economice disponibile.

Savantul Rana defineste diplomatia economica
ca ,,procesul prin care statele se tamponeaza cu
lumea exterioard, pentru a maximiza profitul
national in toate domeniile de activitate inclusiv
comert, investitii si alte forme de schimburi
benefice din punct de vedere economic, cand
acestea au avantajul comparativ; aceasta are
dimensiuni bilaterale, regionale si multilaterale™.
Rana subliniaza divizarea mediului intern al unui
stat suveran si al celui extern care se afla in afara
granitelor nationale. Interactiunea acestor doua
medii are drept scop aducerea beneficiilor
economice statului. Sunt concretizate domeniile
de activitate cum ar fi cel comercial si de
nvestitii, precum si nivelurile de largire.

Cercetatorul Grisin in articolul sau stiintific
,Democratia economica: cazul suedez” descrie
diplomatia economica ca ,,0 formd a relatiilor
politice si economice, orientate spre realizarea
intereselor nationale economice ale unui stat™.
La fel este o definitie foarte scurtd si
suprasintetizata. Totodata, autorul Tmbina relatiile
politice si economice, ambele, in opinia sa, fiind
destinate atingerii obiectivelor economice vitale
ale statului.

Un alt cercetator, Setinin, accentucaza ca
diplomatia economica este directionatd spre
»asigurarea intereselor nationale si crearea
avantajelor in domeniul relatiilor economice
securitafii economice a statului in conditiile
globalizarii si deschiderii crescatoare a economiei

® Kishan S Rana. Economic diplomacy: the experience of
developing states. Hampshire: Ashgate Publishing, 2007, p.
201.
vor prummH  M.B.  OxoHOMuueckas —Ae€MOKpaTHS:
mBeACKMd  kazyc. B:  MwupoBasg  SkOHOMMKAa U

MeXTyHapoHbIe oTHOIeHuUs. 2006, Ne 5, c. 43.

autohtone, cu alte cuvinte, spre prevenirea,
preintdmpinarea sau depasirea riscurilor externe
pentru dezvoltarea echilibratd si stabild, care in
cele din urma va contribui la cresterea nivelului si
calitatii de viatd a poporului”*’. Setinin apreciaza
ultimele evolutii in  domeniul relatiilor
internationale, si anume procesele de globalizare
accelerata, drept o amenintare sau provocare
pentru economiile nationale. Potrivit
cercetatorului, in conditiile principial noi de nivel
global 1n sarcina diplomatiei economice este pusa
asigurarea securitafii economice a statelor
suverane, precum §i garantarea dezvoltarii
durabile a acestora in continuare, cautarea
avantajelor, ilitai pentru  sporirea

Prin urmare, ca consecinta a participarii tot mai
active a sefilor sau conducatorilor institutiilor de
stat cu caracter financiaro-economic la stabilirea si
realizarea prioritatilor economice ale politicii
externe a statului, se observd procesul de
,comercializare” a diplomatiei. In acest context,
in ultimul timp tot mai multi cercetitori in
domeniul relatillor internationale  folosesc
notiunea ,diplomatia economicd” 1in scopul
reflectarii mai adecvate si mai precise a realitatii si
tendintelor relatiilor internationale. Totodata,
avand in vedere gradul inferior de cunoastere a
subiectului acestuia, majoritatea cercetatorilor
folosesc termenul in cauza intr-un sens foarte larg.
Unii dintre ei in linii generale nu fac mare
diferentd intre diplomatia traditionala si cea
economicd, acordand ultimei statutul activitaii
specifice a diplomatiei ca atare. Alfii ajung la
concluzia ca diplomatia economica in mare parte
se referd la stiinte economice, scopul careia este
asigurarea avantajelor economice §i consolidarea

"""" economiei  nationale. Insa,
consider cd nici unii dintre ei nu propun o definitie
mai mult sau mai pufin complexd a notiunii
diplomatiei economice care ar putea fi luata ca
baza.

Astfel, autorul propune urmatoarea definitie a
notiunii diplomatiei economice, care, In opinia sa,
este o ramurd specializatd a diplomatiei
traditionale, care intrd in componenta mijloacelor
si instrumentelor nemilitare a politicii externe a
statului. Sarcinile acesteia sunt protejarea
intereselor  economice externe a statului.
Diplomatia economica este promovatd de catre

1 letnana  B.JI. OxoHOMHMYeCKash —JIUIIOMATHS.

Mockaa: Mexaynapo/ubie otHomeHust. 2001, c. 46.
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oficialii de rang inalt, ministrii afacerilor externe,
si mai ales de catre ministrii economiei si
finantelor, guvernatorii bancilor nationale in
cadrul reuniunilor bilaterale, regionale sau
internationale, 1n scopul sprijinirii dezvoltarii
durabile a economiei nationale in conditiile
interdependentei amplificatoare a actorilor statali
ai relatiilor internationale.

Totodatd, se considerd necesar de a mentiona
ca termenul si esenta diplomatiei economice sunt
putin cercetate. In conditiile concurentei sporite
intre economiile statelor, necesitatea perfectionarii
cunostintelor privind diplomatia economicd va
avea mai multa importanta.
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PA3BUTHE MIPABOBOI'O OBECIIEYEHUSA
OBILIEN PBIBOXO3MCTBEHHOU NOJIMTUKH
EBPOIIEMCKOI'O COIO3A

Heanna EJITAPOBA’

ABSTRACT:
THE DEVELOPMENT OF LEGAL WELFARE
OF THE EU COMMON FISHERIES POLICY

It should be noted that the issue of the development of the Common Fisheries Policy of the European
Union (hereinafter — CFP EU) appeared in 1957. The necessity of creation PPR EC. According to the Article 38
of the Treaty of Rome, signed in 1957, known more often as the Treaty establishing the European Economic
Community, the necessity of creation of the CFP was determined namely by that treaty. Perhaps no other EU
policies hadn’t caused such a criticism and attracted more public attention as the CFP EU. S0, that, what had
begun earlier as a set of tools that were used to preserve the traditional models of fishing and the removal of a
small amount of tension between states on the use of seas, for today is a complex of set of regulations. In this
context, we emphasize that these should help to address a wide range of tasks - from the protection of natural
resources and the environment to ensure a sufficient number of jobs and border security. Certainly, social,
economic, environmental and political factors had a major impact on the creation and development of the PPR
EC.

The history of Legal Support of CFP has a long and complicated way, and today more than 870 legal
acts were signed in this field. However, analyzing the data on the existing legal framework, this article examines
the stages of its formation and development.

Key words: the Common Fisheries Policy of the European Union (CFP EU), legal support, fishing,
fishery products, aquaculture.

REZUMAT:
DEZVOLTAREA REGIMULUI JURIDIC CU PRIVIRE LA POLITICIILE COMUNE
ALE UNIUNII EUROPENE IN DOMENIUL PESCUITULUI

Este necesar de remarcat ca dezvoltarea politicii comune a pescuitului in Uniunea Europeand (in
continuare — PCPUE) a apdrut in anul 1957. In conformitate cu articolul 38 din Tratatul de la Roma privind
instituirea Comunitdatii Europene, a fost identificatd necesitatea de PCPUE. Nici una din politicile UE nu a
provocat o astfel de critica si nu a atras atentia opiniei publice atdt de puternic ca PCPUE. Deci, ceea ce a
inceput ca un set de instrumente care au fost folosite pentru a pastra tiparele traditionale de pescuit §i de a
solutiona situatiile de stres intre un numadr mic de statele cu privire la utilizarea marilor, astdzi a devenit un set
complex de legi si reglementdri. In acest context, subliniem cd acesta din urmd ar trebui s ajute la solutionarea
unei game largi de sarcini privind protectia resurselor naturale i mediului, asigurarea cu suficiente locuri de
munca cdt si protectia frontierelor. Desigur, ca factorii sociali, economici, ecologici §i politici au avut un impact
major asupra crearii si dezvoltarii politicilor comune a pescuitului in Uniunea Europeand.

Istoria politicilor comune a pescuitului in Uniunea Europeand a parcurs o cale lunga si dificila, si astazi
mai mult de 870 acte juridice sunt rezultatul acesteia. Acest articol analizeaza stadiile de formare si dezvoltare

* EDGAROVA Ivanna - Sef sectie Relatii internationale a Universitatii de Drept din Kiev a Academiei Nationale de
Stiinte a Ucrainei, Doctorand, Catedra administrare publica si management a AAP de pe langa Presedintele Ucrainei, (Kiev,
Ucraina); EDGAROVA Ivanna - Head of the International Relations Department of the Kyiv University of Law of the
National Academy of Sciences of Ukraine, Doctoral Candidate, National Academy of Public Administration under the
President of Ukraine (Kiev, Ukraine). EAT'APOBA Heanna Bnaoumuposna - 3aBenyromiasi OTIACIOM MEXIyHAPOIHBIX
cBsi3eil u rpanToB KneBckoro yHmBepcurera npasa HarmonansHoli akageMun Hayk, aciiipanT HarpoHnanbHOW akageMun
rocynapcTBeHHoro ynpasierus npu IIpesnnente Yipanns! (Kues, Ykpanna).
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politicilor comune a pescuitului in Uniunea Europeand in baza analizei datelor privind cadrul de reglementare

existent.

Cuvinte cheie: politica comuna de pescuit a Uniunii Europene (PCPUE), securitate juridica, pescuit,

produse din peste, acvacultura.

Knrouesvie cnosa: ObOwas Pwiboxossvicmeennas Tonumuxa Esponeiickoeo cowsa (OPII EC),
npasogoe obecneuenue, polO0I08CMB0, PblOHASL NPOOYKYUSL, AKGAKYIbNYPA.

Bomnpoc pa3paboTKu OOmeit
Pri6oxo3siictBennoit [lommutrku EBponerickoro
coro3a (naine — OPIT EC) Bo3Huk emie B 1957
roay, Korjga B cratbe 38 Pumckoro noroopa o
co3gannu  EBporeiickoro cooluiectBa, Obuia
orpesenieHa HeoOxomumocTb co3aanust OPIL.
[oxanmyii, Hu ogHa u3 apyrux noautuk EC He
BbI3bIBAIA TAKOM KPUTUKM W HE TNPHUBIEKIA
Oomnbiiero myomuuHoro BHuUMaHMs, kKak OPII
EC'. Bemp TO, 4TO HAYMHAIOCH Kak Habop
MHCTPYMEHTOB, KOTOpPBIE HCIIOIB30BAINCH JUIS
COXPAHCHHUS TPAIUIIMOHHBIX MOJENICH pPBIOHON
JIOBJIU U CHATHE HANPSHKEHUS MEXKITy HEOOIIBIINM
KOJIMYECTBOM  TOCYIapCTBa B  OTHOIICHHUU
WCIIOJIb30BAHUSI MOpPEH, HA CEroHs SBIIAETCA
CIIO)KHBIM KOMILJIEKCOM HOPMAaTHUBHO-IIPABOBBIX
aKTOB, KOTOpBIE JIOJDKHBI  CIIOCOOCTBOBATh
PELLEHUIO IIMPOKOTO CHEKTPa 3344 — OT 3aLUThI
MIPUPOIHBIX PECYPCOB U OKPYXKAFOILIEH CPebl 10
obecrieyeH st JOCTaTOYHOTO KOJIMYECTBa pabovrX
MECT U OXpaHbI l'paHI/IIIZ. besycnoBHo, uTo Ha
coznanue u pasurue OPII EC okazanu BiusiHHE
TaKue COITMAJTLHBIE, SKOHOMUYECKHE,
HKOJIOTHYECKUE U TIOMUTHYECKUE (haKTOPbI, KaK:

- TUCcOaTaHC UHTEPECOB CTEUKXOJIIEPOB, B TOM
qucie npodeccroHaTBHBIX OpraHM3aLuii,
HETOCYTapCTBEHHBIX pETHOHATTBHBIX "
CYOpEeTHMOHAIBHBIX ~ OTpacieBbIX OpraHU3allui,
MIPOU3BOIUTEIIEH Ha HallMOHAJIbHOM u
TPaHCHALIMOHATIBHOM ~ YPOBHSIX, TPUOPENKHBIX
COOOIIECTB, MOTPEOUTENEH, OpPraHOB BIIACTH, U
T.IL;

- YBeNMYEHHWE MaclITabOB HE3aKOHHOTO,
HETO/I0TYETHOTO u HEpEeryIupyeMoro
pUOOIIOBCTBA;

! Indrani Lutchman, Chris Grieve, Sophie des Clers,
Elizabeth De Santo.Towards a reform of the Common
fisheries policy in 2012 — a CFP health check. [On-line]:
http://www.ieep.eu/assets/440/cfp_healthcheck.pdf.  (Ilara
nocemenust: 09.09.2012).

2 European Commission: Fisheries. Reform of the
common fisheries policy. [On-line]:
http://ec.europa.eu/fisheries/cfp/index_en.htm. (Hara
nocemienust: 09.09.2012).

- HPOLIECCHI ajianramnuu HOPM
3aKOHO/IATEIIbCTBA, PErYJIUPYIOIIUX OTHOIICHHS
B cepe PBIOOXO35ICTBEHHOM u
MOPEXO03AiCTBEHHON JIEATENBHOCTH
MOTEHIMATTBHBIX rocynapcTB-wieHOB EC;

- Heo0XoMuMOCTh 3(PpdEeKTHBHON peanm3aryu
OTHOILICHUH C TOCY/IapCTBaMM, HE BXOJSIIUMU B
EC, Ho sBistommmucs naprHepamu EC B pamkax
MEXIYHApOIHBIX JOTOBOPOB B chepe HAYUHOrO,
TEXHUUYECKOT0, SKOHOMUYECKOTO M WHBIX BHJIOB
COTPY/IHUYECTBA;

- obecrieueHue IPOJIOBOJILCTBEHHOM
0€30IaCHOCTH B YCIIOBHSX UCTOIIECHHS PECYPCOB;

- Berywienue EC Bo  Bceemuphnyro
OpraHu3aluI0 TOPTOBIIY;

- BIIUsIHUE (DUHAHCOBOT'O KPHU3HUCA;

- DIo0aIM3anys HalMOHAJIBHBIX SKOHOMUK;

- BO3pocuMe TpeOoBaHMs MOTpeduTeneil K
Ka4eCTBY PHIOHOM MIPOTYKIIUH;

- TIOSIBJIGHME HOBBIX WIPOKOB MW HOBOH
TIPOIYKIIMU HA €BPOIEHCKOM PBIHKE;

- U3HAIIMBAHUE PHIOOMIPOMBIILIEHHOTO (hoTa

n HECOOTBETCTBUC €ro TEXHUYCCKUX
XapaKTepUCTHK W OpPYyAWH  JIOBa  HOBBIM
TpeOOBAHUSM;

- HEOOXOAMMOCTb 00€CTIeUeHHs PEeTPUATHUI
aKBaKyJIbTYphl ~KayeCTBEHHBIMH KOpMamu U
JIEKapCTBaMH, U T.JI.

Takum o00pa3oM, BO3HHKIA OOBEKTHBHAS
HEO0OXO0IMMOCTh B co3iaHuu jAeiictBeHHoM OPII
EC, a Ttaxxke B pa3paboTKe WHCTPYMEHTOB
YHUKAQJIBHOTO IPAaBOBOIO PETyIMPOBAaHUM 3TON
TIOJIUTHUKH, CIIOCOOHOTO 00ECTICUUTh PeaTU3aIuio
OPII EC ¢ y4yerom Bcex BBILIENEPEUNCIEHHBIX
(haxTOpoB.

HUcropust npaBoBoro obecnieuenuss OPIT EC
HMMEET JIOJITHIA U CJIOYKHBIN IyTh, U HA CETOJTHS €&
pe3yibTaTtoM siBisieTcst 6osee yeM 870 mpaBoBBIX
aKToB. Bmecre ¢ Tem, aHanM3upys JaHHBIC
OTHOCHUTENIBHO ~ CYIIECTBYIOLLIEW HOPMaTUBHO-
MpaBoBOM 0as3bl, ATambl €€ CTAaHOBJIEHUS W
pa3BUTHA MOMKHO pa3[eNUTh Ha 3 OCHOBHBIX
Nepro/ia, a UMEHHO:
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I atam — 1970 - 2002 rr. B 1970 romy miectsio

rocy/1lapCTBaMU-4IeHaMHU EBponeiickoro
CooOmiectBa ~ ObUIM ~ TPUHATBI  TIEPBBIC
HOPMAaTUBHO-TIPABOBbIE ~ aKThI,  Kacarolluecs

OpraHu3aluy OOIIEero pHIOHOrO phIHKA. Bcee
MOCTICTYIOIIHE YJICHBI EBponeiickoro
CoobmectBa npunsimi obmmue npuHiunsl OPI,
KOTOPBIMU TIPENIONATAJICSl PaBHBIA JIOCTYN K
ydacTKaM Tpombicia (XoTs y BemukoOpurtanumn
€CTb ~ yCTYNKa, KOTOpas JlaeT  pblOakam
BenmukoOpuTaHuy  SKCKITIO3MBHBIE TpaBa Ha
PBIOOJIOBCTBO JI0 IIECTH MUJIb OT €€ 6eper013.).3

Heckonbko mozxe, B 1983 romy Obum
OIpeZieNieHbl B TPABOBOM IIOJI€ TaKUE MOHSATHSA
OPII, xax «oOmmuii JOMYCTUMBII YJIOB», KBOTBI
Ha BBUIOB ONPENENICHHBIX BHIOB pbHIOBI H
MOPETPOIYKTOB, MUHIMAJIbHBIE pa3Mepbl CETEH.
A B 1991 romy Obu1 co3maH TpeLeNeHT,
HIO3BOJISIFOLIUI HAIOHAIbHBIM droram
PETUCTPUPOBATL CBOM CyIJHA U TMPUOOPETaThH
KBOTBI B  JPYIMX  TOCYJapCTBax-wieHax
Esponetickoro CoolmiectBa BO  HU30ex)aHUE
OrpaHUYEHUH PbIOOJIOBCTBA.

C 1992 ropna ObUTM MIPUHSTHI PABOBBIE AKTHI,
obspBarone  wieHoB EC  yMEeHBIIUTH Tak
Ha3bIBa€MbIE «PHIOOJIOBHBIC YCHIIHSD)  Yepe3
NEPEeCMOTP KOJIMYECTBAa PHIOOJIOBHBIX  CY/ICH,
paboTarox B paMKax HalMOHAIBHOTO (IoTa

KaXJIOW CTPAHBI.

JlesTennbHOCTD ~ OpraHa,  YNpaBIISIOLIETO
PBIOOX03AHCTBEHHON JIESITEIIbHOCTBIO EC
(pbIOOJIOBCTBOM M aKBaKyJbTypoi), ObL1a

yperynupoBaHa B IpaBoBoM Tone PerieHnem
Komuccun EC B wmrone 1999 roma myrem
cozganusg Komwurera CoBETHHMKOB 1O BOIpOCaM
PBHIOOJIOBCTBA U AKBAKYJIBTYPBI.

OnuuM U3 Hanboee 3HAUUTENbHBIX COOBITHI
B IIPaBOBOM TOJIE, 00ecreunBaroIIeM
peammzarmto OPIL, 6pu10 npunsitie B 2000 rogy
periaMeHTa, IpeAyCMaTpHUBaIOIIEro CO3/1aHue
o0mIel  OpraHM3alyd  PBHIHKOB  MPOIYKIHH
PBIOHOW TPOMBIIUIEHHOCTH M aKBaKyJbTYpBL.
Cucrema 00IIel OpraHW3aIMy BBIIICHA3BAHHBIX
PBIHKOB TOJNy4YWa JaIbHEHIIEE pa3BUTHE B
MOCJIETYIOIIUX HOPMATUBHO-TIPABOBBIX aKTax U
MOJEPHU3UPYETCS 110 CETOIHSALIHNMN JIEHb.

OnpenemsirommM st OPIT EC nokymeHToM
crana npunsras B 2001 roxy 3enenas kaura EC
«bynymee OPID». DTOoT HOpMaTHBHO-TIPAaBOBOU

® The Common Fisheries Policy. EU Facts. [On-line]:
http://www.civitas.org.uk/eufacts/FSPOL/AG5.htm.  (Jlata
nocerienwst: 08.09.2012).

aKT TMpeaycMarpuBal HE TOJNBKO  €IHUHBIC
npuHiuiiel - OPII, HO Takxke €€ mnoaxompl,
HarpaBJICHUs, MEXaHU3Mbl 1 THCTPYMEHTBHIL.

Bmecre ¢ tem, OPII EC Ha cBoem mytu
peanu3alii  BCTPETWJIa BCE  BO3PACTAIOLIEE
KOJIMYECTBO MPOOJIeM, K KOTOPHIM OTHOCHIIUCH:
ObICTpbIE ~ TeMIIBI ~ pOCTa  EBPOIEHCKOro
OKEaHWYeCcKoro (ota; Ype3MepHO OoIbIIoe
KOJIMUECTBO  YIPABJIEHYECKUX pELICHUH Ha
€BpOIECHCKOM U HAIMOHAILHOM  YPOBHSIX,
KOTOpbIE, OJIHAKO, MMEJIU  KpaTKoCpPOUHOE
NEHCTBME U 3a4acTyl0 TPUHUMAIUCH O]
MOJIUTUYECKUM JTABJICHUEM; OTCYTCTBHE
JIOJITOCpOYHOM  cTpareruu.  bomnee  Toro,
HEKOTOpBIE IPAaBOBbIE AKThl HE COOIIOJAJIMCE,
MOCKOJIBKY OHH OBUIM JOCTATOYHO CJIOXKHBI IS
peammzaiu MO0 He ObUIa TpeIyCMOTpEeHa
npolenypa KX peajM3allid B paMKax
HALMOHAJIBbHBIX 3aKoHonaTeNnbeTB. Ho ocHOBHas
npobiieMa uMena MOPaIbHO-3THUYECKUI XapaKTep
— OTCYTCTBHE JOBEPHS MEXKITy CTEUKXOJIIEpaMH U
IOPUCTaMH, CO3/IAIOIIMMH TPaBOBbIE aKThL J[yst
pelieHusl  psja  BOIPOCOB,  CBSI3AHHBIX €
BhIlIeonKcaHHoi cutyauuend, Coser EC npunsin
B Mapte 2000 rozia perimaMenT, mperoaratomiii
peanmzanuio Oojee ONM3KOro auanora Mexmy
OTpacibl0 PBIOHOTO XO3fiiCTBA M TIpyNIamu
uHTepeca, ydactByroumMu B OPIL.  Opnaxo
BIMSHUE OJTOM CHUTyallud ObUIO HAaCTOJIBKO
cumeHblM, uyto  OPII  EC  tpeOoBana
HanOBICTpEHIIIEro repecMoTpa u
pedopmupoBanusi, Kotopoe Hadanock ¢ 2002
roja.

I aranm — 2002- 2012 rr.:

OPII EC 6pu1a nepecmotpena B 2002 roxy, a
pe3yabTaThl 3TOr0 aHalM3a ObUIM MPE/ICTABICHbI
B stHBape 2003 roma. OcHoBHbie pedopmbr OPTI

EC MpeayCMaTPUBAIN CIIE/YIOIINE
HanpasJICHUA

- Joarocpounslii MOX0 BMECTO €XKErOAHBIX
MEPOIPUSITHH, KacaroImxcst PBIOOJIOBHBIX
BO3MOYKHOCTEH;

- HOBI)Ie MCXaHHNU3MBbI YMGHBHIGHI/IH
KOJIMUECTBA PHIOOJIOBHBIX CYJIOB,

- bomee  crporme = caHKUMM ~ TPOTHUB

HapyILIHTeeH PEeriiaMeHToB U MPaBHLT;

* The Common Fisheries Policy (CFP): a brief history.
[On-line]:  http://Aww.global-vision.net/facts/fact9 3.asp.
(Mata mocemenws: 08.09.2012).
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- BoBneueHne CTEHKXONIEPOB, OCOOCHHO HENEralbHOrO  BbIOpoca  TpHIoBa  ObuUia
PHIOOITPOMBIIITIEHHUKOB, B TPOLIECC pealiM3allid MNpEJIOKEHa  CXeMa  MEpONpUsTHH 10

OPIL

HaubGonee BaXHBIMM C TOYKA 3pEHHA
OpraHHM3aIyy paboThl PHIOOIOBHOTO (hJI0Ta CTANIO
omnpeneneHne B npaBoBoMm mone EC peectpa
peidonoBHoro  ¢uora EC (2004 Tom) wm
YIpaBICHUs JIMLEH3USMH Ha OCYILUECTBICHUE
pbI00IOBHOM AesrensHocTH (2005-2006 rT.).

B HanpaBneHum = co3maHusl  CTPYKTYD,
ynpasistroumx OPIT EC B 2006 roxy 6bu1 co3nan
EBpormeiicknii  PriboxozsiictBeHHblii  DoHJ,
HETbI0  KOTOpOro  ObUI0  (pUHAHCHMPOBAHHUE
MeponpuaTuil, npeaycMorpeHHbix OPIL

Oco0oe MecTO B CHMCKE IPaBOBBIX aKTOB B
cpepe OPII EC 3anumaer 3enenas kuura EC
«[Ipo Oyaymryro Mopexo3siiiCTBEHHYIO ITOJIUTUKY
i EC: eBpornelickoe BUEHHE UL OKEaHOB U
Mopeii», npencrasiaeHa Komuccuein EC B 2006
roay. Ilo3qHee HOBast monaMTHKA CTajga W3BECTHA
Kak «MHTerpupoBaHHass MOPEXO3sICTBEHHAs
nomtuka ECy (manee — IMII). B cBoro ouepenp,
NPOU30LUTN U3MEeHeHHs U 1o ynpasienuto OPII
u UMII — Kommuccueit EC Obut  yupexnen
I'enepasbnbli  [lemaprameHT 1O BOIIpOCaM
MOPEXO3SIUCTBEHHOM W PHIOOXO3SIHICTBEHHOM
noymtuku EC.

Omnako pedopma 2002 roga He JOCTUINIA
CBOUIX LIEJIEH.

Kak mnpusnana EBponelickad koMuccus,
OCHOBHBIM  TpoMaxoM  pegopmbl  ObUIO
OTCYTCTBHE MHCTPYMEHTOB, MPEXYNPEKAAIOIINX
W30BITOYHBIA BBUIOB, KOTOPBIA JOCTUT TaKUX
pa3MepoB, OTYEro JO0 CUX IOp CTPamaeT
OOJIBIITMHCTBO PHIOOA0OBITUNKOB EC.

Taxxe OPII mpexycmarpuBaer, 4To pecypesl
EC wmoryr OBITh UCIONB30BaHBI  JTFOOBIM
HAIMOHAJIBHBIM  (DJIOTOM ITyTeM NpHOOpETEHUs
KBOT U KOHTPOJIS OOILEro JOMYCTUMOIO YJOBA.
BwMecte ¢ TeM, TOCKONBbKY paclpeesiCeHUEM KBOT
3aHUMAJIICh MECTHBIE OpraHbl BJIACTH, TO YCIIEX
peaymzanun  OPIl cram 3aBuceTtb OT ypOBHS
CO3HATENILHOCTH BJacTell Ha HalMOHAJIHHOM
ypoBHE. Pe3ynbTaroM  HE3HAUMTENIBHOTO U
MEIJIEHHOTO BHENpeHus: npaBoBbIXx HopMm OPII
HAUMOHAJIBHBIMU  IIPABUTEIILCTBAMU  CTaJlo
KaTacTpopUUYEeCKOe  yMEHbIIEHHE  PBIOHBIX
3anacoB EC. Ilpumepom 3TOMy MOTYT CITyXKHTh
MUUTHOHBI TOHH BBIOPOILIEHHOT'O B BOJY NPUJIOBa
— MepTBOM  pbIOBI, BHIBI KOTOpOH He
COOTBETCTBYET BBIJAHHOM KBOTE Ha BbHUIOB
onpe/iesIeHHOro Buja pbi0. [l mpeoTBpareHus

COXPaHEHUIO 3aracoB, IpejcraBieHHas B 2007
rofy.

[ozuee, B 2008 rogy ObLT NPUHAT peErJIaMEHT
0 co3ganuu cucrembl EC no mpenoTBpallieHuo,
CIEp)KUBAaHUIO U JIMKBUJALMK HE3aKOHHOIO,
HECO00IIaeMOro u HEPEryJIupyeMoro
peioonoBcrBa  (naneee — HHH-prIO0IOBCTRO).
OCHOBHBIMM MEpamH, COIJIACHO BBIIIEHA3BAHHON
CHCTEMe, CTaJIi BHEAPEHHE cepTH(uKaTa BEUIOBA
M CO3/IaHME CITMCKa Cy/l0oB, ynuueHHbix B HHH-
PHIOOIOBCTBE M TOPrOBJIE HE3aKOHHO JIOOBITOM
nponykuuel. OpHako peanu3auus  JaHHOTO
IIPAaBOBOI'O aKTa BbI3BAJIa OCTPBIE JUCKYCCHU KaK
BHytpu EC, Tak um 3a ero mnpegenamu. [ls
3((eKTUBHOTO BBITOJIHEHUS TPABOBBIX HOPM,
IIPEYCMOTPEHHBIX CHUCTEMOM EC o
HPEIOTBPAILEHUIO, CCPKUBAHUIO U JTMKBUAALMN
HHH-pr160moBcTBa, Ha npotsbkeHnn 2009-2011
roloB ObUIM TNPHUHATHI HOPMATHBHO-TIPABOBBIE
aKThbl, ONPEAEISAIOIIME  AJMUHUCTPATUBHBIC,
HPOLETyPHBIE U IPOYUE ACTIEKTHI.

OpHako ycmex pealu3alid — HEKOTOPBIX
UHCTpYMEHTOB pedopmupoBanHoii OPII  He
NPUHEC OLIYTUMBIX pe3yapTaroB. [loatomy
3aKOHOMEpPHBIM ~ CTa] BOIPOC O IIPAaBOBOU
pedbopme OPII EC. Hawmnas c¢ 2009 rona,
EBponelickas Kommcecnss Hagana — IIMPOKHE
nyOnuuHble  7e0aThl  OTHOCHTEIBHO BHUJICHUS
rocygapctB-wieHoB EC mo  janpHeHmeMmy
pedbopmupoBanmo  u  peanmmzanuun  OPIL
Pesynbrarel  3TMX ~ ne0aToB  BOLLUIM B
IIPEUIOKEHUS EBponelickon Komuccun,
KOTOpble ObUIM TMpeAcTaBieHbl EBpomneiickoii
Komuccuelnr B  wmone 2011 roma. Otm
NIPEUIOKEHNST TIPELYCMaTpUBAIOT U CO3JAHUE
HOBOU CTPYKTYPBI - EBpornelickoro
MOPEXO3SIMCTBEHHOTO U PbIOOXO351CTBEHHOTO
¢doHIa, nefcTBIEe KOTOPOro MpeaycMaTpUBaeTCs
Ha mepuon 2014-2020 rr. Takoil momxom ObLT
CBA3aH C OCO3HAHWEM TOTO, 4YTO pBIOHAS
MIPOMBIIUICHHOCTh HE MOXET HaXOJUThCA B
M30JSIMK  OT TPOOJEM MOPCKOTO XO3siCTBA.
[losromy HOBBIM 3Tan pedopmupoBanust OPIT
HepaspeiBHO cBsizaH ¢ MIMII, crparermueckoit
LIETbIO KOTOPOH SIBJISIETCS pa3BUTHE PUOPEKHBIX
peFI/IOHOBS.

I sTam — 2012 rox v 1o HACTOSIIIEE BPEMSI.

® Common Fisheries Policy: User’s Guide. [On-line]:
http://ec.europa.eu/fisheries/documentation/publications/pcp
2008_en.pdf. ({ara mocemenust: 08.09.2012).
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Llensto  HOBO#t  pedopmer  OPII  crano
cTaOMIILHOE, JIOJTOCPOYHOE obOecrieueHune
xwureneir  EC  3mopoBoii  u  Ge3omacHOi
MPOAYKLIKEH. Joctmwkenue 3TOH HeIn
NPENTONaracT BHIMOMHEHUE TaKUX 3a7ad, Kak
HOBOEC  YIpaBJICHUE PBHIOHBIM  XO3SHCTBOM,
HpeKpalleHne cyOcuaMpoBaHus u

NpPEIOCTaBICHHE HOBBIX BO3MOXHOCTEH JIId
obecrieueHust pabOYMMH MECTaMH M Pa3BUTHA
npuOpexHBIX peruoHoB. B Toxke Bpemsi, OPIT EC
Ipe1ycMaTpruBacT TIOBBIIIICHHE YPOBHS
OTBETCTBEHHOCT B OTpacid 3a XOpoIlee
YIIPaBJIEHUE MOPSIMU.

B wurone 2012 roma CoBer mo Bompocam
arpapHoil u peiooxozsiictBenHoM nonutrku EC
IpoBeJ BCTPEYY MO BOMNPOCY OOCYKACHHS
MIPEIJIOKEHUN OTHOCUTEITHHO peq)opMHpOBaHms.
CoBer paccMOTpen OCHOBHOW —KOMIIPOMMCC,
Kacaroluicsa OcHOBHBIX mnonoxkenuit OPII u
OpaBUJ  OPraHU3allid  PHIHKOB  PBIOHOM
NPOIYKIIMA ¥ TPOAYKIIMM aKBaKyJIbTYpPhI, a
TaKoKe CleNall 3HAUUTENBHBIM IIar, OMpeesuB
Maxkcumanbhbnii Ycroiuuselii Yo (¢ 2015 mo
2020 1T.) M ToaNMCcaB 3ampeT Ha cOpachIBaHHE
npwioBa B BoAbl. IlonokeHus, Kacarouyecs
obecrieyeHust MakCHUMaNIbHOTO Y CTOMYMBOTO
VioBa, mpenmnonaraeTcs pealn30BbIBaTh YEpe3
MEPOIIPUATUSL TIO COXPAHEHHUIO M JIy4IIeMY
VIIPaBJIEHUIO  pecypcaMu, KOTOpble  OyayT
OTPaXKaTbCsl B JIONTOCPOYHBIX IUIAHAX, & TaKXKe
MyTeM JICHEHTPAIM3AlMK TIPOLIecca TMPUHSTHS
pElIeHNd U y4eTa PEeTHOHAILHBIX OCOOSHHOCTEH.
Taroke npeIokeHbl MEPONPHUSITHS, KaCAIOIIIUECs
aKBaKkyneTypel. B uact OOmielt OpraHuzaimu
PbiHKOB pBIOHOM MPOXYKIMM W MPOAYKLUH
AKBaKYJIBTYphl, OBUTH MPETYCMOTPEHBI MEpPHI IO
o0ecreyeHnIo MPOo3pavyHOCTH, IKO-MapKUPOBKE U
YAYYIIeHUIO HHpOpMAaK I moTpeduTenen. A
Mmuccuer  HoBOM, pedopmupoBanHoi  OPII,
OTPEJIENICHO MPEKpAlllEeHUe CBEPX-BbUIOBA U
obecrieyeHne HIKOHOMHUYECKOM, SKOJIOTHYECKON U
COLMAJIbHOM CcTaOMIBbHOCTHU phIOHOM oTpaciu EC.

Hanee, B Teuenne 2012 roma, mpemiokeHus
Oynyt obcyxneHsl B EBporeiickom [lapiamente
u Cosere. PepopmupoBannas OPII Bctymur B
cuiry ¢ 2013 roga.

® EU Ministers reach general compromise on the main
proposals for reforming the Common Fisheries Policy. [On-
line]: http://ec.europa.eu/commission_2010-
2014/damanaki/headlines/press-releases/2012/06/20120612-
1 _en.htm. ([Tara mocemmenns: 08.09.2012).

IoxBoast utor, HEOOXOIMMO CKa3aTh, YTO HA
CEroJiHs MPaBOTBOPYECKas! EATEILHOCTD B cepe
OPII EC BecbmMa HMHTEHCHMBHA, a €€ 3amayu
OIIPEIENISIOTCS IPUOPUTETHBIMU HAIPABJICHUSIMU
OPII:

- obecrnieueHue YCTOMYMBOCTH TaKou
pbi0oxo3siicTBeHHOM nesitenbHocT EC, KoTopast
HE KPEeIUT MOPCKOM OKpY»Karolei opene;

- o0ecrieyeHHe  HAIMOHAJIBHBIX  OPraHOB
BJIACTM MHCTPYMEHTaMU KOHTPOJISl pean3aliiu
BBIIICYKA3aHHbIX TIPABUIT;

- OCYIIECTBJICHUE MOHHMTOPHHTA
YucIeHHOCTH — pbldosoBHOro  (ora EC wm
npeynpexIeHue TaTbHENIIEro ero pocra;

- o0ecnieueHne (pUHAHCOBOM M TEXHHYECKOU
HOAJCP)KKU MUHHUIIMATUB, CTIOCOOHBIX 00ECIICUUTh
JMHAMUKY CTaOWITBHOCTH WHITYCTPUH;

- COTPYAHMYECTBO rocynapcrBa-unienoB EC

c MEXTyHAPOTHBIMU OTpacJIeBEIMU
OpraHU3alusIMHI 5 roCyJIapCTBaMH, HE
BxosmmMu B EC;

- TIOMOIIlb MPOU3BOJUTEISIM, ITEPEBO3UMKAM
U pacCIpOCTPaHUTENSIM B ONpPEIeICHUU
CTpaBe/UIMBOM I1IEHHl HAa IPOW3BOIUMBIC MU
TOBApPbI, Pa0OTHI U YCIIYTH, & TAKXKE TOBBIIICHUE
JIOBEpHs MOTpeOUTENel K Ka4eCTBY MPOAYKIIHH;

- TMOIICP)KKA JUHAMHUKH Pa3BUTHSL CEKTOpa
akBakyneTypsl EC;

- (puHaHCHMpOBaHME HAYYHBIX MCCIICIOBAHUI
U cOopa JaHHBIX JII 00eCTIeYeH s BECOMOI Oa3bl
TIOJIUTUKY, Pa3pabOTKX U TIPUHSTHUS PEILICHUH.

Takum o6pazom, paBoBoe obecrnieueHre OPIT
EC, xak u cama OPII B 11€710M, 4O CETOAHSIIITHETO
JHA OCTaeTcsi OOHOM W3 HaWBaXHEHIINX,
WHTEPECHEMIIMX U  BeChMa  MPOOJIEMHBIX
COCTABJISIFOIIMX  MOJUTUKO-TIPABOBOM  CHUCTEMBI
EC.
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O IIPABOBOM JE®UHUILIUU ITOHATUA «[TIPABOMEPHOCTb»

JTroomuna TAPACOBA®

ABSTRACT:
ON THE LEGAL DEFINITION OF THE CONCEPT OF ,,VALIDITY”

The concept of lawfulness is one of the most important in jurisprudence. However, there are some disputes
regarding the legal definition of this object. The author descried the main features and characteristics of the
lawfulness in internal and international law, analyzed the correlation between legality and legitimacy and
propose to define the lawfulness as the principle and method of law subject's functioning, the regime of public
relations, which satisfy the rules of law, the criterions of realness and reasonableness, the norms of justice and
morality, the social and democratic standards.

Key words: lawfulness, legality, legitimacy, reasonableness, justification, fairness

REZUMAT:
DEFINITIA JURIDICA A CONCEPTULUI DE "VALIDITATE"

Definitia juridica a conceptului de ,,validitate” este unul dintre problemele-cheie in jurisprudenta. Cu
toate acestea, in stiinfa juridica continua dezbaterile privitor la definitia termenului. Analizind principalele
caracteristici §i particularitati ale legalitatii in dreptul intern si international, studiind raportul dintre legalitate si
legitimitate, autorul propune sa se ingeleaga valabilitatea atdt ca principiu §i metoda de activitate a subiectilor
de drept si a relatiilor publice, conforme cerintelor relevante legislatiei si criteriilor reale si practice, precum i
regulilor de comportament conform prevederilor corectitudinii, regulilor moralei, valorilor sociale i
democratice.

Cuvinte cheie: validitate, legalitate, legitimitate, utilitate, valabilitate, corectitudine

PE3IOME:
O IIPABOBOM JIE®UHUIIAU IIOHATUA (IPABOMEPHOCTb»

Touamue «npasomepHocmvy A61AEMC 0OOHUM U3 KIIOYEBbIX 8 1opuchpyoeHyuy. Bmecme ¢ mem, 8
Npasogoli Hayke NpoooINCcaromcs 0ebamvl OMHOCUMETbHO Oeunuyuu OanHo2o mepmuna. Paccmompes
OCHOBHble NPUSHAKYU U XAPAKMEPHbIE Yepmbl HPAGOMEPHOCIIU 60 GHYMPEHHEM U MENCOYHAPOOHOM Npage,
NPOAHATU3UPOBAS  COOMHOWIEHUE — JIe2ANbHOCIU U JIeCUMUMHOCIIY, — aémop — npeonazaem — NOHUMAMb
NpABOMEPHOCHb  KAK HPUHYUN U MemoO OesmenbHOCHU  CYObeKmo8 Npasd, pexdcum OOWeCHBEeHHbIX
OMHOWEHUL, COOMBEMCMEYIowjUe MpedoBaAHUIMU 3aKOHA, KPUMEPUAM PealbHOCTU U YenecooopasHocmu, a
MaKiHce HOPMAM CnpageoU8oCU 1 MOPAIU, 0OUe-COYUATILHBIM U OEMOKPAMULECKUM YEHHOCHISIM.

Knrouegvie cuoea: npasomepHocnio, 3AKOHHOCM®b, Jec2umumHoOCmao, ueﬂecoo6pa3ﬂocm b,
060CH0661HHOCWIb, cnpaee()ﬂueocmb
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MocKOBCKOH (pUHAHCOBO-IOPHANYECKON aKaJeMHH, CIIyIIaTeNb JOKTOpaHTyphl Poccuiickoro yHuMBepcHTeTa ApYKOBI
HaponoB (Mocksa, Poccuiickas ®enepamst); TARASOVA Ludmila — Doctor in drept, conferentiar universitar, Sef-adjunct
al Departamentului juridic al Academiei Financiar-Juridice din Moscova, postdoctorand la Universitatea Ruséd de Prietenie a
Popoarelor (Moscova, Federatia Rusd); TARASOVA Liudmila - Candidate of legal sciences, Associate Professor, Deputy
Head of the Legal Department of The Moscow Financial-Legal Academy, post-doctoral student, Peoples Friendship
University of Russia (Moscow, The Russian Federation).
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Ha CETrOIHAIIHUN JIEHb Hay4yHas
npobiemMaTika nepUHULIH TIOHATHS
«IPaBOMEPHOCTB»,  HE  CMOTpSA  Ha  ¢¢
AKTYaJIbHOCTb u HaJIM4Ke HEKOTOPBIX

TEOPETHYECKUX M3BICKaHWK B 3TOW cdepe, B
POCCUICKOM  IMPaBOBOM  JOKTPUHE  OCTAETCS
HEJIOCTaTOYHO pa3pabOTaHHOI.

IousTHA «IIPaBOMEPHOCTH) u
«(IPABOMEPHBII»  SBISAIOTCA  KIIOYEBBIMM B
IOPUCTIPYACHIIMM HapsiTy C TaKMMH Oa3HMCHBIMH
KaTeTOpUsAMM KaK <dIpaBO» M  «IIPaBOBOI.
Bwmecte ¢ Tem, 3TM TepMHMHBI TPAKTYIOTCS TIO-

pasHOMY.
B OJTHUX FOPUITIECKIX CJIOBapSIX
«IIPABOMEPHOCTH)» orpeesnsercs KaK

«COOTBETCTBHE SIBJICHUM COLMAIBHOM KU3HU
(meqaTenbHOCTH WIIM Pe3YyJbTaToB JAEATEIbHOCTU
CyOBEKTOB IpaBa) TPEOOBAHUSIM U JIO3BOJICHHUSM
comepkamieiicss B HopMax mpasa. VHbMH
CIIOBaMH, TIOJ TPABOMEPHOCTHIO IPeyIaraeTcs
MOHMMATh COOTBETCTBHE HOpPMaM IpaBa, 3aKOHY,
T.. 3aKOHHOCTb WM JICTATbHOCTh. JlaHHas
TPaKTOBKa MPABOMEPHOCTH XapaKTepHa IMPexIe
BCETO B OTpacisx YTOJIOBHOTO u
AIMIHHUCTPATUBHOTO TIPaBa.

B npyrux ropuauyueckux ClaoBapsix TOHSITHE
«TIPaBOMEPHBIID paccMaTPUBACTCSl KAK CUHOHHM
«BaKOHHOTO, JIETAJIBHOIO, COBEPIIAEMOTO TIO
MpaBy», a TAKKE «BHYTPEHHE OMPABIbIBAEMOTO U
l'IpI/I3HaHHOFO».2 T.e. peub UIET YK€ HE TOJIBKO O
JETATbHOCTH, HO U JITUTUMHOCTH. Takoe
TOHUMAaHHUE MPABOMEPHOCTU YaCTO BCTPEUAETCS B
KOHCTUTYIIMOHHOM TIpaB€é U MEXIyHAPOIHOM
TnpaBe.

Oba TepMHHa — U «ICTAILHOCTHY), H
«JICTUTUMHOCTB» — O0pa3oBaHbl OT JIATUHCKOTO
cioBa «lex», (3akoH). 1o OMM3KHe, HO TAJIeKO He
TOXJICCTBEHHBIE TIOHSTHS, TOCKOJBKY B HHX
BKJIQIBIBACTCS PA3HOE COJIEPKAHUE.

! Bomprmoit ropuaaecknii coBapsk. [lox pen. Cyxapesa
AL M.: Uudpa-M. 2006, c. 573.; KpaTtkuii ropuangecKuit
cinoBaps. [lon pen. Aspwmsina A.H. M. MHCTUTYT HOBOM
skoHomuku. 2007, ¢. 661.

2 IOpunyyeckuii sHUMKIONEAMYEeCKUA cioBapb. [lof
pen. Mapuenko M.H. M.: Ben6u Ilpocnexr, 2003.;
CoBpeMeHHBII TOIKOBBIH CIIOBAPb PYCCKOTO s13bIKa. -CaHKT-
IerepOypr. 2001, c. 595; ToNKOBBI CIOBAph PYCCKOIO
spika: B 4 1. / Iog pen. J. H. Ymakosa. PenpunTtHOE
m3ganue: M., 1995.

JleranbHOCTb — €CTb CTPOrO€ COOTBETCTBHUE
TIOBEJICHHS CYOBEKTOB IPABOOTHOIIICHUI HOpMaM

ourmansHO CYIIECTBYIOILETO 3aKOHa
(coOcTBEHHO 3aKOHHOCTD ). CornacHo
OIPEICITICHUIO T.K. [Tpumak, «@TO
0011e00s13aTeNbHOE TpeOoBaHNe

HEYKOCHUTEJIHHOIO COOJIOJICHHUS, UCIIOJHEHUS U
NPUMCHCHUA 3aKOHOB MW OCHOBAHHBIX Ha HHUX
IPAaBOBBIX ~ aKTOB ~ BCEMH  yYaCTHHKAMH
OOIIECTBEHHBIX OTHOLIEHHH BO BCeX cdepax
OBIIICCTBEHHOR JKH3HI».

HGFI/ITI/IMHOCTL, B IIMPOKOM CMBICJIC, — 3TO

npu3HaHue, OOBSICHEHHWEe ¥ ONpaBJIaHHC
COLIMAJIBHOTO TopsIZIKa, JICUCTBHS,
JEUCTBYIOLIETO hivziit! WIH COOBITHSL.

JIETUTUMHOCTh  KaK IOPUINYCCKas KaTeropus
03HAYaeT MOJIOKUTEIHHOS OTHOIICHUE JKUTEJICH

CTpaHbl, 0OIIECTBEHHOTO MHEHUS K
JCHCTBYIOIIMM B TOCYIApCTBE  3aKOHAM,
NPaBOBBIM  HMHCTUTYTaM,  MpPU3HAHUEC WX

IIPaBOMEPHOCTH. JIErMTUMHOCTH BJIACTH €CTb
JIOBEPHE U ONPABIAHUE CO CTOPOHBI HACEIICHUS,
coryacue 6e3 NpuHyxaeHus. JIeruTuMHast BlacTh
Y MTOJIMTHKA ABTOPUTETHBI U 3(1)(1)eKTI/IBHI>I.4

B IIPaBOBEICHUN u MIOJIMTOJIOTUU
JIETUTUMHOCTb IIPOTHUBOIIOCTABIIAETCS
JIEraJIbHOCTH Kak 00J1aJlaroliasi He FOpUINIECcKOH,

a MopambHOM  (QyHKUMEH  ofo0peHus
ONpaBJaHMs, IMpPEKAE BCEro, BIACTU IO
KpPUTEPUSIM aBTOPUTETA U LIEIICH.

Ipencrasnsercs, 4TO KaTeropus
«TIPaBOMEPHOCTBY  SIBISIETCSI  OOBEMHOM U

BKJIOYAEeT B ceO0s M TOHATHE JIEraJlbHOCTH, W
MOHATHE JIETUTUMHOCTA. B Takom cirydae
OIIpENCIICHNE <«@IIPaBOMEPHBIID) 03HAy4aeT
JIETAJILHBIN Y JIETUTUMHBIN OJTHOBPEMEHHO.

Ho 3n1ece Bo3HUKAaeT BOMPOC O COOTHOIIEHUN
TIOHSTHUH JIETAIBHOCTU U JISTUTUMHOCTH.

3 Iprmvak T.K. CoBepireHCTBOBaHNE 3aKOHOIATETIECTBA
KakK CpelcTBO obecriedeHust 3aKOHHOCTH: ABToped. muc. ...
KaHJI. 1opul. Hayk. M., 1998, c. 4.

4 Tapacoa JLH. JleranbHOCTh M JETHTUMHOCTB. B:
AKTyaJIbHBIE BOIPOCHI TYMAaHHWTapHBIX M OOIIECTBEHHBIX
Hayk. Marepuanst  IX  MexayHaponHolt — Hay4HO-
MPaKTUYECKOH  KOH(EPEeHIMH «AKTyaJbHBIE — BOIIPOCHI
TYMaHUTapHBIX U OOIIECTBEHHBIX Hayk». B 2 u. U. 2. M.:
MO®IOA, 2012.
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3a4acTyro JICT&IbHOCTh M JICTHTUMHOCTD —
SIBJICHHSI COBIAJIAIONINE, OIHAKO MEXITy HHUMH
BO3MOYKHBI U IPOTUBOPEUHSL.

Tak, mobas  Bmacte, W30paHHAsI U
OCYIIECTBILSIIOIIAS ~ CBOM  TIOJIHOMOYHS B
COOTBETCTBUH C 3aKOHOM, — JierajibHa. B To ke
BpeMsI, OHa MOXET OBITh HENICTHTHUMHA, T.C. HE
MOJTb30BAaThCS ABTOPHTCTOM, HE IPH3HABATHCS
HapozaoM. Mmu, npyroii npumep, Jiro0ble 3aKOHBI,
NPUHATBHIC B HAJICKAIIUX MPABOBBIX (hOpMax H
npoleypax, — JeraabHel. B TO ke Bpems, OHH
MOT'YT OBITh HEJISTUTUMHBIMH, T.€. HE 0JJ00PSITHCS
U HE COONIOAAThCS TPAXKIAHAMH, €CIH TaKHhe

3aKOHbI HE COOTBCTCTBYIOT HOpMaM
CIIpaBCAJIMBOCTH, OGH.[GI[GMOKpaTI/I‘IGCKI/IM
HCHHOCTSAM, YCTAHOBKAM, CIIOKMBLIMMCA Yy

OOJBIIIMHCTBA HACEIICHUS] CTPAHBL.

[TosTOoMy JeraqbHOCTB BBICTYNAET Kak Mepa
OOBEKTUBHOTO  (TTO3UTHUBHOTO)  TpaBa,  dTO
COOTBETCTBHUE MOBE/ICHUS CYObEKTa IIpaBa HOpME
mpaBa. A JIETHTUMHOCTb — 3TO  Mepa
CyObEKTHBHOIO TIIpaBa, OHA BBITEKACT M3
NPABOOTHOIIICHUH MEXIY CyObEKTaMH TIPaBa.

JlaHHple ~ TOHATHA ~ JIOBOJBHO  YETKO
pasrpaHudmI pod. C.C. Anekcees:
«OOBEKTUBHOE U CYObEKTHBHOE ITPABO — SBJICHUS
Pa3HONOPSIIKOBBIE,  3aHUMAIONME B MHpE
NPaBOBBIX SIBIEHUI CBOM OCOOBIE MecTa. 37ech
BOKHO HE TOTEPATh W3 BHAY CIEHUPUKY
OOBEKTMBHOTO  MpaBa Kak  HOPMAaTHBHOIO
WHCTUTYIIMOHHOTO 0Opa3oBaHusi. CyObEKTHBHBIC
e IOpUIMYECKHE IIpaBa — HE OCHOBaHME
IOPUITYECKOTO PETyJIMPOBaHMS, a PE3yJbTaT €ro

[IPETBOPEHUS B KU3Hb, MIOCIIEACTBUE
KOHKPETU3UPOBAaHHOTO BOIUIOLICHUS
HOPMATUBHBIX IIOJIOKCHMH B BHIE TOYHO

OTIPEJICTICHHOW FOPUMUYECKO CBOOO/IBI, €€ MEPBI
JUIS TAHHOTO JIAIA».”

FOpuct-mexryHapoaHuk npocdeccop
Yepunuenko C.B. Take npusHaeT, 4rO
JIETUTUMHOCTh BO BHYTPHUIOCYQpCTBEHHOW U
MEXTyHapOoJHOU c(epe BBIXOJUT 3a Mpesebl
MO3UTHUBHOTO mpaBa. B cBoelt pabore «Odepku
no ¢unocopur U MEKITYHAPOTHOMY IIPABY»
YVYEHBId OTMEYaeT, 4YTO <JIETUTUMHOCTH -
MIOHSTUE  €CTECTBEHHO-TIPABOBOE U MMEET
HpPaBCTBEHHbIE KOpPHM, HauOoiee CTaOWUJIbHbBIE,

> Anexcees C.C. Teopust ipasa. M.: BEK, 1995, ¢. 201.

HanOoJiee «BBICOKUE) YeJI0BEYECKOU
MOpAJIA B CBOEH OCHOBE.

KpOMe TOro, JICTUTUMHOCTH B OTIMYUC OT

HOPMBI
6

JeraJbHOCTH  SBISIETCS.  HE  IOPHIAMYECKHM
¢daktomM, He (OpMATBHBIM  3aKOHOM, a
COLIMAIBLHO-TICHXOIOTHIECKUM SIBIICHUEM.

I'paxxnane omoOpsIOT BJIACTH M €€ 3aKOHBI,
UCXO/Id W3 CBOMX MOpPAIbHBIX KPUTEPUEB,
MPE/ICTaBICHU O JI00pe,  CIpaBeIUBOCTH,
HOPSAZAOYHOCTH, COBECTH.

Ipodeccop Yupkun B.E., mpoBoms B cBoeit
paboTe pazauyue MEXIy JIETalbHOCTBIO U
JIETUTHMHOCTEIO, TIOSICHSICT: «[IpuzHanue
JIETUTUMHOCTH  ONMpAeTcsi HE Ha BHEIIHUE
MpU3HAKYA, A HA BHYTPEHHUE MOOYIUTEIHHBIC
MOTHBBI, BHYTPEHHHE CTHMYJbl, UyBCTBEHHOE
BOCIIPHSITHE, OIBIT, PAMOHATIBHYIO OIICHKY.
JleruTuMarysi BIACTU CBs3aHA HE C H3JIaHUEM
3aKOHOB, 4 C KOMIUIEKCOM IIEPEKUBAHUN H
BHYTPEHHHX YCTaHOBOK JFOJIEeH, c
NPE/ICTABIICHUSIMA HACEIICHUSI O COOJTIOACHHN
TOCY/IJapCTBEHHOW BIIACTHIO HOPM  COLMAILHOM
CIPABEIMBOCTH, TIPAB YEIIOBEKA, MX 3ALHTOM.’
A TIOCKOJIBKY MHTEPEChl U MOTPEOHOCTH Pa3HBIX
CIIOEB PA3JIMYHBI, JISTUTUMHOCTh HE MOYKET NMETh
BCEOOBEMITIOIIETO, YHUBEPCATIBHOTO XapaKTepa.

Bonee Toro, B pasHble MeproOabl BPEMEHH, B
Pa3HBIX MECTHOCTSIX, MPUMEHUTENBHO K Pa3HbIM
OOIIIECTBCHHBIM OTHOIICHUSIM W COIUATBbHBIM
CIIOSIM AT TIPE/ICTABIECHUS TPAKIaH MEHSIOTCS U
XapaKTePH3YIOTCS  OINPEICICHHBIM  YPOBHEM
npaBoco3HaHMA. Tak, 3aKOHHO U30paHHasi BIACTh
B CJyYac HEBBIIOJIHEHHS CBOMX OOCIIaHHH,
HEYJJauHOTO DKOHOMUYECKOTO Kypca, MOXKET
yTPaTHTh JIOBEpHUE CO CTOpPOHBI oOImIecTBa. B
9TOM CJIy4ae BIACTh, OCTABasCh JIETATbHOM,
3aKOHHOMH, CTaHeT HeJleTuTUMHON. OIMH U TOT JK€E
3aKOH  (HampuMep,  WHKBU3WMIMOHHBIA) B
OTIPE/ICIICHHBIA  TIEPUOJ] PA3BUTHS  OOIIECTBA
Oyller JEerMTUMHBIM U TIPaBOBBIM, a Ha JPYrOM
JTarne OOMIECTBEHHOW 3BOJIFOIIMM TOT K€ CaMBIi
3aKOH Oy/eT MPaBOHAPYIIIAOIINM.

Cre10BaTeIIbHO, JICTATBHOCTD, SBIISSICH MEPOH
OOBEKTUBHOTO TpaBa, HAXOIWUTCA B CTaTUYHOM
COCTOSIHUH, a JIETUTHMHOCTh, OyIy9H Mepoi
CYOBEKTUBHOTO TIpaBa, B JAWHAMHUYHOM, Ha

® UYepnmuenko CB. Ouepku mo dumocopun u

MexkIyHapoaHoMy npaBy. Hayud. pen. B.E. Uepruxun. M.:
Hayunas xnura, 2002, c. 745.

! Uupkun B.E. Jleranuzauus W JeruTUMAarys
rocynapctBerHol Bractu. B: 'ocymapctBo u mpaso. 1995,
Ne 8, c. 66.
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CTQJIMM peam3alii  OOBEKTHBHOIO TipaBa. B
3TOM COCTOMT €UIE OJTHO OTJINYHE JIETATLHOCTH U
JIETUTUMHOCTH.

Bwmecre ¢ tem, npod. Yupkun B.E. ormeuaer
TECHYIO CBSI3b JICTAJM3AllMd W JICTUTUMALIUH,
MOCKOJIBKY «IIPaBOBBIE aKThI U MPOLEIYPhl MOT'YT
ObITh COCTAaBHOM 4YaCThIO JICTUTUMAIUK, a
MOCIIEITHSISL CO3/1aeT HEOOXOJMMBIE MPEAOCHLIKH
JUIL TIPOYHOM JIerajiu3alMyd TOCYAAapCTBEHHOM
BIIACTI.®

[IpyUHIMITEI  JIETUTUMHOCTA  HAXOJST CBOU
WCTOKU B JIPEBHUX TPAIUIMAX, PEBOIIOLHMOHHON
Xapu3Me WIM pauvoHalbHOM Ipase. CoryacHo

THIIOJIOTUH JICTUTUMHOCTH, BBE/ICHHOM
HEMELUKHUM counuoinorom M. Bebepom u
HOJTYYMBLICH [IMPOKOE MPU3HAHHE, MOXKHO

BBIJICIINTD TPU «HUCTBIX» TUIIA JIel"I/ITI/IMaIII/II/I.9
Tpa,[[I/ILII/IOHHaH JICTUTUMHOCTDb TIPCACTABIIACT

co0Oi TOCHOJCTBO HAa OCHOBE HEIMCAHBIX
3aKOHOB  TPaJWIM{, OObYAEB, KYJIbTYpHIL.
Hanpumep, Tpamummm  MMEIOT  OrPOMHOE

3HAUEHHUE JJI YCTAHOBIICHUSI BIACTH MOHAapXa B
MmycynbMaHcKux ctpaHax (Kyseiire, CaynoBckoit
Apapun, baxpeiine u ap). CyneOHbIA IIpeleseHT
TPAJIMIIMOHHO SIBJISETCS BaKHEUIIMM IPaBOBBIM

WUCTOYHUKOM B CTpaHax aHIJIO-CAKCOHCKOU
CUCTEMBI TpaBa.
Xapuzmarnyeckast JIETUTUMHOCTh

XapakTepU3yeTcs MPEIaHHOCTHIO BOKIIO U BEPOM
B €r0 JIMYHBIE JIAPOBAaHUS U HCKIIFOUUTEIIBHYIO
MHCCcHIO. B mporioM 3To Bepa B «100poro naps»
B JIOPEBOMIOLMOHHON Poccnu, a Takke KyibT
JIMYHOCTHU B COBETCKOE BPEMSI.

N HakoHern, pauuoHaIbHAs JIETUTUMHOCTh
OCHOBaHa Ha MPUHSATHIX B TOCYIaPCTBE MOPSIKAX
Y 33aKOHaX, Pa3yMHBIX CYXICHUSAX HACEJIECHUS O
CIPaBEJIMBOCTH u LIENIECO00Pa3HOCTH

MIPOBOIMMOM  TOJIMTUKK. Tak, OOHUM U3
COBPEMEHHBIX CIOCOOOB ISl  MPHOOPETEHUS
paLOHAIEHOU JISTUTUMALIVH, SIBIISICTCS
BBIOOPHOCTh  BBICIIMX OPraHOB TOCYAapCTBa.
OTOT  TUO  JIETUTUMHOCTH  TPEATOJIaraer
HEYKOCHUTEITbHOE coOmoieHne 3aKOHOB
BJIACTBIO,  JECWCTBUE  CTPOrO B paMKax

YCTAQHOBJIEHHBIX MPAaBOMOYMHA W B HAUICKAIIAX
NPaBOBBIX (hopMax.

OnucaHHbIE THUITBI JIETUTUMHOCTH BJIACTH, KaK
NPaBUJIO, B PEAIbHON MNMOJIUTHYECKON IPAKTHKE

¢ Ibidem., p. 71.

’ BeGep M. THIIbI IETHTUMHOTO MOPSIKA: YCIOBHOCTD U
npaBo. M36pannbie npomss. M.: Iporpecc, 1990, c. 639 -
643.

NIEPEIUICTAOTC. W B3aUMHO JOIOJHSOT ApYyr
npyra. Ilpm 3TOM MOXHO 3aMETHTh, YTO B
OTIMYME OT TPAIULMOHHOM U XapU3MAaTUUECKOH,
palMOHAIbHAs  JISTUTUMHOCTb ~ ONMPAeTcss Ha
3aKOH M IPUHLMIIBI IIPaBa M TECHO CBsA3aHA C
HOHSTHEM JIETAJIBHOCTH.

B coBpemeHHOM  OOlIECTBE  3a4acTyrO
palMoOHAIbHAs JISTUTUMHOCTh MHULIMMPYETCS U

dopmMHpyeTcsT HE  HACelCHHEeM, a CaMUM
roCyIapCTBOM (TIpaBUTEIILCTBOM) u
MOJTUTHYECKUMH CTPYKTypamu
(IpoTIPaBUTENECTBEHHBIMU MapTUsIMU),
MO0 YK TAFOLIIUMH MaccoBOe CO3HAHUE

THIOJIOYKUTEIILHO OICHUBAThH TPABSIINN PEXUM, H
OaszupyeTcs Ha MpaBe TPAXKIAH BBITOIHATH CBOU
00SI3aHHOCTH TI0 TIOJICPKAHUIO OINPEICIICHHOTO
NopsiIka U OTHOIIEHWM ¢ rocymapcrBomM. OnHa
HETIOCPEACTBEHHO 3aBUCUT OT CIIOCOOHOCTEH

BJIACTEH, JJIMTApHBIX CTPYKTYp CO37aBaTh H
TIOJUIEPKUBATh yOexIeHus JIIOIEN B
CIIPaBEIIIMBOCTH 5 ONTHUMAJILHOCTH

CIIOXUBIIUXCS TIOJIMTUYECKUX WHCTUTYTOB U
IPOBOAMMON UMU JIMHWH TioBenieHust. [lomoOHast
¢dopma JETUTUMHOCTHU XapaKTepU3yeTCst
W3JMILIHEN opuan3almen. Takast JIESTMTUMHOCTD,
MO CYTH, OTOXIIECTBIISIETCS C JICTAbHOCTBIO,
FOPUIIUIECKON 000CHOBAaHHOCTBIO
rOCyJapCTBEHHOM BJIACTU U 3aKPETUICHHOCTHIO €€
CYIIIECTBOBAHHMS B OOIIIECTBE.

CooTHoOIIEHHE JIETATBHOCTU U JISTUTUMHOCTH
BEChbMa 3HAYMMO JUTS XapaKTEPHCTUKU TTOHSTHUS
IPaBOMEPHOCTb, ~ KOTOPOE  HYXKJIaeTcsi B
MOPOOHOM HAYIHOM HCCIIEIOBAHHH.

Kak u mo6oil apyroit uieanbHbI OOBEKT
WCCIIE/TIOBAHUS, TIOHSITHE MPaBOMEPHOCTH
TPYAHOOIIPEIETMMO B TPABOBOM HaykKe, I03TOMY
BpSl JIM CTOUT KaKOMY-JTHOO OIpEeeNICHUIO
IpPETeH/I0BaTh HAa OKOHYATEJIbHOE pEIICHHUEe
npobsiemMbl. 11 Bce e, BBIIEIMB U pacCMOTPEB
CYILLIECTBEHHbIE TPH3HAKU IPABOMEPHOCTH, MBI
MOTBITAEMCSL JIaTh HAYYHOE OIPEICIICHUE 3TOMY
TIOHSTHIO.

[lpuHuMn  3aKOHHOCTH TpeboBaHMe
coOmoaeHus npaBa COCTaBJISIET
OCHOBOIIONAraromiee Hayaiao npaBomepHoctH. C
OHOM  CTOpOHBI,  3TO  TpeOoBaHHME K
3aKOHONATENIbCTBY, & C JPYrod CTOPOHBI — K
CyObeKTaM, MCTOMHSIOIUM 3aKOHbI. 3aKOHHOCTb
B 3aKOHOTBOPYECKOH cepe MpeICTaBIsieTcs KaK
COBEpILIEHCTBO  CHCTEMbl  TPABOBBIX  HOPM
(uepapxuueckasi CTPOMHOCTh M BHYTPEHHSISI WX
COIJIACOBAaHHOCTb, BCEOOIIHOCTh, COOTBETCTBHUE

KakK
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o0Imell cucteMe HOpM TIpaBa M TPEOOBAHUSIM
00IIIeCTBa, BBIPAXKAIOIIUM €ro MoTpeOHOCTH). B

NPaBOIIPUMEHUTENFHOM  cepe  3aKOHHOCTb
BBICTyIIAET KaK CTIpOroe ¥  HEYKIOHHOE
COOJTIOICHHE TIPABOBBIX 3aKOHOBY.

HBe chepsl 3aKOHHOCTH yIQ4HO

MOUYCPKHUBAIOTCS B ONpeNeNieHnu Tpodeccopa
H.C. MarnenHa: «3aKOHHOCTh - 3TO H3JIaHHE
MIPAaBOBbBIX 3aKOHOB U cTporoe HX
CO6J'IIO,Z[€HI/I€».1O

VYuensnit B.B. KiloukoB Takke IOHHMMAET
3aKOHHOCTh KaK «COBOKYITHOCTh TPEeOOBaHMIA
obmiectTBa ©  TOCylapcTBa K  MpaBy, K
JIESTETbHOCTH  TOCYJIapcTBa M BCEX JPYTUX

YYaCTHHKOB  OOILECTBEHHBIX ~OTHOIICHHH, a
TAKXKE  pealbHOE  OCYLIECTBIEHHE  3THX
TpeOoBaHUI B IIPaBOTBOPYECKOM,

MPAaBONPUMEHUTEIILHOW M WHOM JESTeIbHOCTH
rOCY/IapCTBEHHBIX OPraHOB U JIOJDKHOCTHBIX JIML,
B IOBEICHUU TPAXKIAH U JESITEIbHOCTH WHbBIX
YYACTHHKOB OGIECTBEHHBIX OTHOLICHHI». -
3aKOHHOCTh IPOBO3IVIALIAETCS, a HEPENKO WU
3aKpEeIUIIETCSl B 3aKOHO/ATENbCTBE B KauecTBE
npaBoBoro  npuHuuna.  McxomHoit A
COBPEMEHHOIO  TIOHMMaHUSl  3aKOHHOCTM B
Poccuiickoit ®enepauuu  gBuasiercs  cr. 15
KoncTutynmy,  mpoBO3IVIalIaroIias — 4eThbIpe
OCHOBHBIX  IIOJIO)KEHHs, KOTOpBIE  CIEYeT
CUUTaTh KPUTEPUSMH OOECHEeUYeHUs] 3aKOHHOCTH,
a wumeHHo: «l. Koncrurymus Poccuiickoit
®denepaliv IMEET BBICHITYIO FOPUIMUYECKYIO CHITY,
IpsMOE  JIEUCTBHE M TIPUMEHSETCS Ha BCEU
tepputopuu Poccuiickoit deneparun. 3akoHbI 1

WHBIE TIPABOBbIE  AKThl, MPUHUMAEMBIE B
Poccuiickoi ®denepanyu, HE JTOJKHBI
npotuBopeunts  KoHcrurymmn — Poccuiickoit
O®enepar. 2. OprasHbl  rocyIapCTBEHHOU
BJIACTH, OpraHbl MECTHOIO CaMOYIpPaBJIECHUS,
JNOJDKHOCTHBIE — JIMI[a, TpaXJaHe U UX
00beTMHEHHS 00s13aHBI cobmo1aTh

Koncturymmro  Poccmiickont  ®depepanmmn  u
3aKOHBI. 3. 3aKOHBI MOJIEKAT OQHLIHATEHOMY
oryosmkoBanuto. HeoryOmmMKoBaHHbBIE 3aKOHBI
He mnpumenstorcs. JlroOble  HOpMAaTHBHBIE
NPAaBOBBIE  AKTBL,  3aTparvBarOlve  IpaBa,

1 Manenn H.C. [IpaBoBble NPUHIMIBI, HOPMBI H
cynebHas npaktuka. B: ['ocynaperso 1 mpaBo. 1996, Ne 6, c.
12.

! Kioukos B.B. O METONOIOrHH 1 METOJIHKE HA3y4YECHHUS
cocTosiHUs 3aKkoHHOCTH. B: ITpoOieMsl Teoprn 3aKOHHOCTH,
METOJIOJIOTHM W METOJMKK TMPOKypopckoro Hamzopa: CO.
Hay4YHBIX TpyIOB. M., 1994, c. 56.

cBOOOABI M OOSM3aHHOCTH  4YelOBEKa M|
IpaXJaHNHA, HE MOTYT MPUMEHSATHCS, €CIU OHU
HE OIMyOJIMKOBaHbl O(UIIMATIBLHO TSI BCEOOIIEro
ceefeHus. 4. OOLIENpPU3HAHHBIC MPUHLMIIBI U
HOPMBI MEKTYHapOTHOTO npasa u
MEXKTYHAPOTHBIC JIOTOBOPBI Poccuiickoi
@denepayi  SBISAIOTCA COCTABHOM YacThlO €€
npaBoBoM cucTeMbl. Ecian  MeXmyHapoIHbIM
JIOrOBOPOM Poccuiickoit Oeneparyu
YCTaHOBJIEHBI UHbIE npaBuia, yeMm
IIPEYyCMOTPEHHBIE 3aKOHOM, TO IPUMEHSIOTCS
TPABHIIA MEKIyHAPOIHOTO OrOBOPa».

Bropoii BaXHBI IIPU3HAK IPAaBOMEPHOCTH —
11€71€CO00Pa3HOCTb. IIpaBoTBOpUECKast u
[IPAaBOPEATM3YIOIIAs JIEITEINLHOCTh (TIOBEACHMUE)
CyOBEKTOB O01IIECTBEHHBIX OTHOLIEHUI
neigecoodpasHa B TOM CiIydae, €ClIM OHa
CIIOCOOCTBYIOT JIOCTMKEHUIO Liesiel rocyiapcTBa
U OOIIECTBa, KOTOpBIE BBIPAKAIOTCS B IIPaBE, B
3aKOHE.

C oOomHOM CTOpOHBI, MPUMEHHUTEIBHO K
[PAaBOTBOPYECKOM [aHHBIM IPU3HAK O3HAyaeT
HEOOXOIMMOCTb HPUHSTHS 1IEJIECO00Pa3HbIX, T.€.
OTBEYAIOILMX 3aKOHOMEPHOCTSIM OOILECTBEHHOT'O
pa3BUTHs MPaBOBbIX akTOB. C JIpyroil CTOPOHBI,
1enecooOpa3sHoCTh B IpaBe - 3TO  BBIOOP
OINTUMAJILHOTO ITyTH OCYILECTBIICHUSI ITPaBOBON
HOPMBI B KOHKPETHOM >KN3HEHHOM CUTYalN.

be3ycnoBHO, kKak B MEXIyHApOIHOM IIpaBe,
TaK W BO BHYTPEHHEM IIpaB€ TOCYAApCTB
NENUCTBYET  MPE3YMILHUs  LIEeI1eCO00pa3sHOCTH
HOPMaTUBHOIO IIPaBOBOTO aKTa, O3HAYarowlas,
YTO MPaBOPEATU3YIOIINI CyOBEKT HE JOIDKEH C
9TOM TOYKM 3pEHHs IOJBEPraTb COMHEHMIO
MIPUHSATBIA 3aKOH, IOCKOJBbKY Ha HEM JISKUT
npsmast 00513aHHOCTb UCTIOJIHUTD €ro
TpeboBanus. HenenecooOpa3Hblii HOpMaTHUBHBIM
aKT MOXKET ObITh OTMEHEH, PUOCTAHOBJIEH JIMIIb
B CHEUMAIbHO TMPEIYCMOTPEHHOM 3aKOHOM
HOpSZKE.

Tak cylecTByeT MeXIyHapOAHO-TIPAaBOBOM
00bIyaif, B COOTBETCTBUHM C KOTOPHIM KOPEHHOE
W3MEHEHHE OOCTOSITENILCTB IO CPAaBHEHUIO C
CYILIECTBOBABIIMMH B MOMEHT  3aKJIIOYECHHS
MEXIYHapOTHOTO JIOTOBOpa MOXKET —CITYXKHUTh
OCHOBaHHUEM JUIs NIPEKPAILICHNs] JEUCTBUS TAKOTO

12 «Koucrurymmst Poccuiickort ®eneparmy (TpuHATA
BCEHApoOIHBIM rosiocoBaHueM 12.12.1993) (¢ yuerom
MOTPaBOK, BHECEHHBbIX 3akoHamu P® o mnompaBkax K
Koncturymuu PO Ne 6-®K3 ot 30.12.2008, Ne 7-OK3 ot
30.12.2008). B: CoOpanue 3akoHomarenscta PD. 2009. Ne
4, Cr. 445.
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JIOTOBOpPA WJIM BBIXOJA M3 HEro. YKAa3aHHBIM
oObIyali HaImeNn TMOATBEPXKIECHHE B CT. 62
BeHckol KOHBEHLIMH O IIPaBE€ MEXKTyHapOIHBIX
noroBopos (1969 r.).13

Bo  BHyrpeHHeM = 1npaBe  CyILECTBYET
KOHLIENIMA O TOM, YTO B CiIydasX, KOrja
dopManbHBIe TpeOOBaHMS 3aKOHA BCTYMAKOT B
NpOTHBOpEUUsT € TpeOOBaHUSIMHU  KH3HH,
pa3pelieHue WIM  yYCTPaHEHWE  BO3HMKILIMX
MPOTUBOPEUU JTOIDKHO COCTaBUTH OOS3aHHOCTD

cyma. B coorBerctBum ¢ ®DenepanbHbIM
KOHCTHTYLIMOHHBIM 3aKOHOM «O
Koucrurymmmonnom Cyne P®» cyn oOrmeit

IOPUCIMKIMY, apOUTPAKHBIM CyJl, YCOMHUBLINCH
B KOHCTHTYIIMOHHOCTH TOJIOKEHHH 3aKOHa, Ha
OCHOBE KOTOPBIX MM paccMaTpuBaeTcs JIelo,
BIpaBe TPUOCTAHOBUTH €ro PacCMOTPEHHE |
obparutbess B Koncruryumonnsni Cyn  mis
OLICHKH KOHCTHTYIMOHHOCTH JaHHOTO 3aKoHa.
[lpaBo mpusHaTh 3akOH (€0  OTJEJbHbBIC
TIOJIOKEHHS ) HEKOHCTHTYIIMOHHBIM TTPUHAIICKUT
U OOBMHBIM TIpaXJaHaM, KOTOpbIE BIIpaBe
00paTUTHCS B BBICIIMI OpraH KOHCTUTYITHOHHOTO
KOHTPOJIS JJ1s1 OLICHKH.

Peanmmzammst  HOpMBI  TIpaBa,  NPUHSATHE
pemieHuii 0e3 ydera MX THOJMTHYECKOH MU
MOPAJIbHON XapaKTEPUCTUKH, WHIUBUIYATHHBIX
ocoOeHHOCTel, 0e3  ydera  COLMAIBHOM
3HAYMMOCTH TPHUMEHSEMOW HOPMBI TOPOXKIACT
IOpUIMYECKUH  (hopMan3M U TIIYOOKO Yy»KZO
NpHpOZie IEMOKpPATUH, IyXy TpaBa, MPUHIIUIIAM
NEeATEIBHOCTH ~ TOCYJlapcTB M MHTEpecam
MEXKTyHapOJHOTO COOOIIECTBA.

Crnenyrommii mpH3HaK IPAaBOMEPHOCTH —
pearbHOCTh. VMeeTcss B BUIYy JIOCTIDKCHHE
(akTHYeCKOoro HCIIOJTHEHUSI MPaBOBBIX
NpEeIMCaHnil BO BCEX BUJAX JESITEHHOCTH M
HEOTBPaTUMOCTH OTBETCTBEHHOCTH 3a JIF00OE MX
HapyIIeHHE.

CnpaBeuBOCTh TaKKe SIBJIETCS
HEOTHEMJIEMBIM ~ CBOMCTBOM  TIPABOMEPHOCTH.
CnpaBeTMBBIM MOXKET IPU3HATH TaKOE PEILICHUE
WIH JIeHCTBHE CyOBEKTa, KOTOPOE OCHOBAaHO Ha
B3aMMHOM Y4Ye€Te 3aKOHHBIX IpaB M HHTEPECOB
rocyaapctBa W OOINECTBA,  PaBHOIPABHU

1
% (Benckas KOHBEHIHS O MNpaBe MeXIyHAPOIHBIX

noroBopoB» (3akmouena B Beme 23.05.1969). B:
MexnynapoaHoe myOmuaoe mpaBo: CO. TOKyMEHTOB. M.:

BEK, 1996.T. 1, c. 67 - 87.
14

@DenepanbHblii  KOHCTUTYLMOHHBI ~ 3aKOH  OT
21.07.1994 Ne 1-®K3 «O Koncrurymuonnom Cyne
Poccwiickoii Denepanm». B: «Cobpanue

3akoHomatesseTBa POy, 25.07.1994, Ne 13, ct. 1447.

YYaCTHUKOB OOIIIECTBEHHBIX OTHOIICHUM, Ha
pasymHOM Komrpomucce. CrpaBeyIuBOCTb aKTa
MIPUMEHEHUS TIpaBa IMPEINoiaraeT COOTBETCTBUE
NPUHATOTO PEIIeHUs] OOILECTBEHHOMY MHEHHUIO,
COITIACOBAaHHOCTb ero coJIep KaHust c
MOpPaIBGHBIMH YOSKIESHUAMH JIFO/ICH 1 001ecTBa
B 1IETIOM.

[lonsiTve crpaBeUIMBOCTH YacTO HAXOIUT

OTpaXKEHHE B MEXTyHApOTHO-TIPABOBBIX
nokyMeHTax. YcraB OOH B kauectBe oJHOW M3
nesnei MIPOBO3IJIAIIAET yperyarpoBaHHe
MEXIYHApOJHbIX CIOPOB «B  COIVIACUU C
MIPUHIUTTIAMHU CMpaBeIMBOCTH u
MEXKTYHAPOTHOTO npaBa>>.15B Craryre
MexyHapotHoro Cyna OOH

npenycMmarpuBaercs npaBo Cyma pemiarh Jiena ¢
COIVIacHsl CTOPOH, MO CHPABEUIMBOCTU U A00pOi
coBect — X aeque bono.*®

Kpome Toro, npaBoMepHOCTh 00J1aJa€T pAIOM
00111e-COIMATBHBIX MPU3HAKOB, KOTOpbIE
BBITEKAIOT M3 3aKOHOMEPHOCTEM W TEHJCHLMI
OOILIECTBEHHOTO Pa3BUTHSA B SKOHOMUYECKOM,
IOJIUTUYECKOM, COLMAIBHOW W KYJIbTYPHOU
cepax. Otu oOmme TpeOOBaHUS OMPEIEISIIOT
JIEMOKPATH3M [paBONOPSIKA, ero
MOYMHEHHOCTh UHTEPECcaM UYellOBeKa, TYMaHHbIN
U CIIPABEJIUBBIN XapaKTep ¥ MHOTOE JIPYTOe, UYTO
3aTeM IMOTydJaeT MpaBoBoe ohopMIICHHE.

Takum 00pa3om, KaTeropusi NMpaBOMEPHOCTH
UMeeT He TONbKO (POpMATBHO FOPUANIECKYIO
COCTABJISIFOIILYIO, HO M KYJITYPHYIO, STUYECKYIO U
COLMATIbHYIO cocTaBisitouie. B 3Tol  cBs3M
obecrieyeHre MPaBOMEPHOCTH - OJHA U3
BOKHEUIIIMX 3a/1a4 TOCYAapPCTBEHHOMN MOMUTUKU U
MEKTYHapOTHOTO COTPY/HUYECTBA,
TPAJUIIMOHHO paccMarpuBaeMasi B  paMKax
YKpEIUIEHHsT  MPaBOMOPsIKA U peau3aliu
CHCTEMBl TapaHTHH: OOMUX (IKOHOMUYECKHX,
MOJTUTUYECKUX, U/1€0JI0TUUECKIX ) u
CIeIMATBHBIX (HOPMATHBHBIX M OpraHU3aI[MOHHO
MIPaBOBBIX).

BounnenpuBeneHHpIi  aHATM3 — TIPU3HAKOB
MIPaBOMEPHOCTH TO3BOJISIET  OXapaKTEpPU30BaTh
MPaBOMEPHOCTh KAaK KOMIUIEKCHOE siBieHue. Bo-

15

®DenepanbHblii  KOHCTUTYLIMOHHBIM — 3aKOH  OT
21.07.1994 Ne 1-®K3 «O Koncrurymmonnom Cyme
Poccuiickoit Deneparyn. B: «CoOpanue

3akoHoatenbeTBa POy, 25.07.1994, Ne 13, ct. 1447.

16 Craryr MexnaynaponHoro Cyma, 1945  ron.
Mesxnynaponusiii Cyn (MC) sBisiercs Ti1aBHBIM Cy/1eOHBIM
opranom Opranmsaimyn OObequueHHbIXx Hammii (OOH).
[On-line]:  un.orgrruficj/info.shtml.  (Jlata mocemienus:
09.09.2012).
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[IEPBBIX, [IPABOMEPHOCTb - 3TO IPUHIUI, HJEd,
oOpaIeHHoe KO BCEM TpeOOBaHME, BO-BTOPBIX,
NPaBOMEPHOCTh ~ pealM3yeTcss Kak  METOJ
NeATEIILHOCTH CYOBEKTOB TIpaBa, MPOSIBIIETCS B
KOHKPETHOM TIOBEJICHUM CYOBECKTOB, U, B-
TPEThHUX, CTAHOBUTCS PEKUMOM OOIICCTBEHHOM
JKH3HH, CYTh KOTOPOTO B TOM, YTO OOJIBITHMHCTBO
YYaCTHUKOB OOLIECTBEHHBIX OTHOIIEHUIA CTPOTO
COOJIOAAIOT, HCTIONHSIOT TMPABOBBIC TPEOOBaHUSA
Y TIPE/IITUCAHNSI.

C YYETOM BBIILLIEH3JI0KEHHOTO,
NPENCTABIETCS,  YTO  TPABOBOE  ITOHSTHEC
«@PaBOMEPHOCTE» MOXKHO  OIpPEACIUTh  KaK

OPUHIMI M METOJ JEATENbHOCTH CYyObEKTOB
IpaBa, pPEXUM OOIIECTBEHHBIX OTHOIIEHUH,
COOTBETCTBYIOLIIME  TpeOOBaHUSIMH  3aKOHa,
KPUTEPHUSIM PEATbHOCTH U LIENIECO00Pa3HOCTH, a
TaKKe HOPMaMm  CIPAaBEAIMBOCTM M MOpaH,
00111e-COIaITBbHBIM U JIEMOKPaTHUECKUM
LICHHOCTSIM.
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TRIBUNA DISCUTIONALA

_ PROBLEME SI SOLUTII PRIVIND APRECIEREA
ISTORICA SI POLITICO-JURIDICA A REGIMULUI TOTALITAR
COMUNIST SI A SIMBOLICII (SECERA SI CIOCANUL)

lon CIOBANU®
ABSTRACT:
THE PROBLEMS AND THE SOLUTIONS OF HISTORICAL, POLITICAL AND
JURIDICAL APPRECIATION OF COMMUNIST TOTALITARIAN REGIME AND
SYMBOLIC (SICKLE AND HAMMER)

On July the 12" 2012, the Parliament approved the decision on historical, political and juridical
appreciation of communist totalitarian regime and symbolic (sickle and hammer).

Later on July the 19" 2012, it was moved forward as a legislative initiative the Law on amendment and
some legislative acts (the Law on political parties, the Law on freedom of speech and the Law on public
symbols).

In our case, the project of Law proposes to establish in legislation the prohibition of totalitarian regime
symbols’ use: Nazism, Stalinist and Communist for political parties (the proposal to complete the 4" art. of Law
on political parties nr. 294-XVI from December the 21, 2007), the prohibition to use these symbols as corporate
symbols of juridical persons (the 6™ article of Law on public symbols nr. 86 from July 28", 2011), as well as the
prohibition of Nazism, Stalinist and Communist totalitarian ideology’s propagation (the 3™ article of Law on
freedom of speech nr. 64 from April the 23, 2010).

Previously, on June the 28th, 2010 it was proposed a project with the same title (on historical, political
and juridical appreciation of totalitarian communist regime from RM), but the project contained a number of
law’s provisions which weren 't included in the final editorial.

Key words: communist totalitarian regime, symbolic, sickle, hammer, the Parliament, the Republic of
Moldova, state.

PE3IOME:
ITPOBJIEMbI U PEIHEHUSA HUCTOPUYECKOM, MOJUTHYECKOM U
IOPUINYECKOU OHEHKHU TOTAJIMTAPHOI'O KOMMYHUCTUYECKOI'O
PEXXNMA 1 CUMBOJIMKH (CEPII 1 MOJIOT)

12 wona 2012, llapramenm ymeepoul peuierue 00 ucmopudeckol, NOIUMUYEcKol U HpUOUecKou
OYeHKU MOMATUMAPHO20 KOMMYHUCIUYECKO20 PeXCUMA U CUMBONIUKYU (CEPA U MOJIOM).

Hosoce, 19 uwrons 2012, 6vin npedcmasien, 8 Kauecmee 3aKOHOOAMENbHOU UHUYUAMUBHI, 3GKOH 00
UBMEHEHUSIX U OONOTHEHUSIX HEKOTOPBIX 3AKOHOOAMETbHBIX AKMO8 (3AKOH O NOTUMUYECKUX NAPUAX, 3AKOH O
€80000e C108a U 3aKOH 00 0OUWECNBEHHBIX CUMBONAX).

B oannom cryuae, 3axomonpoexm mnpediacaem YCMAHOSUMb 3aNPem HA UCHOIb30BAHUE CUMBOTUKU
MOMATUMAPHBIX PENCUMOB. HAUUIMA, CIATUHUIMA U KOMMYHUIMA 0151 NOTUMUYECKUX napmuil (npeoiodceHue
odononnums cm. 4 3axona o nonmumuyeckux napmusax Ne 294-XVI om 21.12.2007), 3anpem Ha ucnonvzosanue
OaHHBIX CUMBONO8 8 Kauecmee KOPNOPAMUBHIX CUMBON08 HpUuoudeckux Juy (cmamvs 6 3axona 06
obugecmeennvix cumeonax Ne 86 om 28 wona 2011), a makoice 3anpem Ha nponazaHoy moOmMamUmapHoll

uoeono2ul HayuaMa, CMAIUHUIMA U KOMMYHUsMa (cmames 3 3axona o csobode crosa Ne 64 om 23 anpens
2010).

* CIOBANU lon — Doctor in drept, lector superior, Universitatea de Stat ,,Alecu Russo” din Bilti (Bilti, Republica
Moldova); CIOBANU lon — Doctor of lawa, university lecturer at Baltsy State University ,,Alecu Russo” (Baltsy, The
Republic of Moldova); YOBAHY Hon — Kaumujar fOpUIMYECKHX HAyK, CTapIIHi MPErnojaBaTesb bBelbIKoro
T'ocynmapcreenHoro YHUBepcuTeTa M. «Ajieky Pyccoy (benbipl, Pecybmika Momnosa).

137



Revista Moldoveneasca de Drept International si Relatii Internationale

Nr. 3,2012

Panee, 28 wiona 2010 011 npeonodicen npoekm pewienuss ¢ mem dice Ha38anuem (00 UCmMopuyecKotl,
HOMUMUYECKOU U IOPUOUYECKOU OYeHKe MOMATUMAPHO2O0 KOMMYHUCmuYeckoeo pesicuma PM), no oanmwlil
npoexm cooepaicall 60bLe NONONCEHUL, KOMOPble MAK U He ObLIUHE 6HeCeHbl 8 OKOHYAMEIbHOE U30aHUe.

Knwoueswie cnosa: momanumapuviil KOMMYHUCIUYECKUL PEJCUM, CUMBOJIHKA, CEpIl, MOJIOT, [lapnameHr,

Pecmiy6nuka Monosa, rocy1apcTBo.

Cuvinte cheie: regimul totalitar comunist, simbolica, secera, ciocanul, Parlament, Republica Moldova,

stat.

Pe data de 12 iulie 2012, Parlamentul a aprobat
hotararea privind aprecierea istoricd si politico-
juridica a regimului totalitar comunist si a
simbolicii (secera si ciocanul). Ulterior, pe data de
19 iulie 2012, a fost inaintata cu titlu de initiativa
legislativa legea  privind modificarea i
completarea unor acte legislative (legea privind
partidele politice, legea cu privire la libertatea de
exprimare, legea cu privire la simbolurile
publice).

In spet, proiectul de lege propune stabilirea
expresa in legislatic a interzicerii utilizarii
simbolurilor regimurilor totalitare: nazist, stalinist
si cel comunist pentru partidele politice
(propunerea de completare a art. 4 din Legea
privind partidele politice nr. 294-XVI din
21.12.2007), interdictia utilizarii acestor simboluri
in calitate de simboluri corporative ale
persoanelor juridice (articolul 6 din Legea cu
privire la simbolurile publice nr. 86 din 28 iulie
2011), precum si interzicerea propagarii ideologiei
totalitare naziste, staliniste, comuniste (art. 3 din
Legea cu privire la libertatea de exprimare nr. 64
din 23 aprilie 2010).

Anterior, pe data de 28 iunie 2010 a fost
propus proiectul hotararii cu acelasi titlu (privind
aprecierea istorica §i politico-juridica a regimului
totalitar comunist din RM), insa proiectul in cauza
confinea mai multe prevederi ce nu se mai
regdsesc in redactia finala, printre care
mentionam:

Se declara criminali, persoanele cu functii de
raspundere din RSS Moldoveneascd si ai
Partidului Comunist din RSS Moldoveneasca care
au decis §i organizat crime contra populafiei
Republicii Moldova precum si actiunile tuturor
persoanelor care au contribuit la comiterea acestor
crime (art. 3.); se interzice utilizarea notiunii de
,,comunist” si a derivatelor acesteia in denumirile
partidelor politice, organizatiilor social-politice, si
a institutiilor si intreprinderilor; (art. 4.); se
interzice utilizarea §i propagarea in scopuri
politice a simbolului regimului totalitar comunist

»secera si ciocanul”, deopotrivd cu simbolurile

naziste; (art. 5.); Se interzice promovarea
ideologiilor totalitare, deopotrivd cu cele
comuniste si naziste(art. 6.); Se reabiliteaza politic
victimele regimului totalitar comunist din
RASSM si RSSM, cetiteni ai Republicii
Moldova, care in timpul URSS au fost
condamnate si/sau persecutate din motive

ideologice, politice, nationale, religioase etc. (art.
7.)

De asemenea, in proiectul hotararii din 28
iunie 2010 Guvernului RM 1i reveneau anumite
atributii pentru realizarea prevederilor, printre care
mentionam:

c) va elabora si promova proiectul legii
lustratiei; €) in termen de trei luni de la intrarea in
vigoare a prezentei Hotarari va reorganiza Arhiva
Organizatiilor ~ Social-politice din  Republica
Moldova prin separarea fondului arhivistic ce tine
de regimul totalitar comunist si va crea Arhiva
Regimului Totalitar Comunist din Republica
Moldova; f) va asigura transmiterea catre Arhiva
Regimului Totalitar Comunist din Republica
Moldova a tuturor fondurilor de arhiva din
depozitele speciale ale Ministerului Afacerilor
Interne, Ministerului  Afacerilor Externe si
Integrarii Europene si Serviciului de Informatii si
Securitate al Republicii Moldova, a fondurilor din
arhiva Procuraturii Generale, precum si a altor
fonduri ce reflectd esenta regimului totalitar
comunist; g) va asigura finantarea elaborarii
editarii unui manual de istorie a regimului totalitar
comunist si introducerea in sistemul de
invatamant preuniversitar a unui curs de istorie a
totalitarismului; h) in comun cu Academia de
Stiinte a Moldovei va crea pana la 1 ianuarie 2011
in cadrul Institutului de Istorie, Stat si Drept,
Centrul pentru Studierea Regimului Totalitar
Comunist, cu suplimentarea unitatilor de
cercetdtori si va asigura finantarea activitafii
acestuia; 1) va asigura demontarea tuturor
monumentelor lui V.l Lenin din Republica
Moldova, precum si a simbolicii ,secerii si
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ciocanului” de pe toate edificiile; j) va depune
eforturile necesare in vederea valorificarii si
implementarii  plenare a concluziilor  si
recomandarilor Comisiei pentru studierea si
aprecierea regimului totalitar comunist din
Republica Moldova.

Autorii hotararii privind aprecierea istorica si
politico-juridica a regimului totalitar comunist si a
simbolicii (secera si ciocanul)’ au argumentat
necesitatea adoptarii prin prevederile Rezolutiei
nr. 1096 (1996) a Adunarii Parlamentare a
Consiliului Europei privind masurile de eliminare
a mostenirii fostelor sisteme totalitare comuniste,
Rezolutieit nr. 1481 (2006) a Adunarii
Parlamentare a Consiliului  Europei privind
necesitatea unei condamnari internationale a
crimelor regimurilor comuniste totalitare, ale
Rezolutiei Parlamentului European nr. 0213
(2009) referitoare la constiinta europeana i
totalitarismul, ale Decretului  Presedintelui
Republicii Moldova nr. 165-V din 14 ianuarie
2010 privind constituirea Comisiei pentru
studierea si aprecierea regimului totalitar comunist
din Republica Moldova s.a.

In notele informative ale actelor normative sus-
mentionate ~ se  argumenteazd  necesitatea
demonstrarii culpabilitatii istorice a regimului
totalitar comunist si condamnarii acestuia.

Autorii  proiectului de lege considera ca
Republica Moldova are o obligatie dubla de
condamnare a regimurilor totalitare - ca stat ce a
avut de suferit de pe urma celor mai crude
regimuri totalitare, soldate cu pierderi enorme de
vieti omenesti - , iar 1n al doilea rand - ca parte a
comunitatii internationale, ceea ce presupune
alinierea la initiativele consolidate de interzicere si
prevenire a unor astfel de regimuri pe viitor.

La momentul actual, atat crimele regimului
totalitar comunist cat si simbolica acestuia hu sunt
in afara legii, din motiv ca aceasta va intra in
vigoare Incepand cu 1 octombrie 2012.

La sedinta plenara a Comisiei de la Venetia din
12-13 iunie 1998 s-a adoptat raportul privind
interzicerea partidelor politice. In cadrul acestei
intruniri, a fost analizat cadrul normativ ce

! Hotararea Parlamentului nr. 191 privind aprecierea
istorica si politico-juridicd a regimului comunist totalitar din
Republica  Sovietica ~ Socialisti ~Moldoveneasca.  In:
Monitorul Oficial din 31.08.2012, nr. 181-184.

reglementeaza activitatea partidelor politice din 41
de state”.

Este relevant de mentionat cd majoritatea
statelor au preluat standarde similare In ceea ce
priveste interzicerea partidelor politice (de
exemplu, sunt interzise partidele politice care
atenteaza la independenta si suveranitatea statului,
instiga la ura pe criterii de rasa, gen, etnie, religie
s.a., asociafii secrete sau militare, organizatii
finantate de alte state etc.).

Doar in cazuri restranse, legiuitorul specifica
categoriile  partidelor  politice care  sunt
neconstitutionale (cazul Poloniei® care interzice
partidele ce promoveaza ideologia comunista sau
nazistd; Portugalia interzice partidele fasciste;
Republica Federativa Germana”®, Austria, Belgia,
Grecia s.a. interzic organizatiile care urmaresc
realizarea  scopurilor  similare  organizatiei
national-socialiste §.a.

Practica CEDO

Un exemplu elocvent din practica CEDO este
refuzul de inregistrare a Partidului Comunistilor
(Nepeceristi) si Ungureanu versus Roménia.’
Reclamantii s-au plans ca instantele romane au
refuzat Inregistrarea partidului reclamant. Curtea a
fost de acord ca statele pot interzice formatiuni
politice incompatibile cu principiile democratiei,
insda PCN nici nu a avut vreo activitate politica
contrara acesteia. De asemenea, Curtea a constatat
ca programul si statutul insistd pe respectarea
suveranitatii nationale, a integritatii teritoriale si a
respectarea ordinii constitutionale si nu cuprinde
nici un pasaj care sa instige la violenta sau orice
forma de respingere a principiilor democratice ori
la dictatura proletariatului. Programul si statutul

2 Albania, Argentina, Austria, Azerbaijan, Belarus,
Belgium, Boshia and Herzegovina, Bulgaria, Canada,
Croatia, the Czech Republic, Denmark, Estonia, Finland,
France, Georgia, Germany, Greece, Hungary, Ireland, Italy,
Japan, Kyrghyzstan, Latvia, Liechtenstein, Lithuania,
Moldova, Netherlands, Norway, Poland, Portugal, Romania,
Russia, Slovakia, Spain, Slovenia, Sweden, Switzerland,
Turkey, Ukraine, Uruguay (A se vedea: CDL-PP(98)2).

® The Constitution of The Republic of Poland from
2.04.1997. [On-line]: http://Awww.sejm.gov.pl/ prawo/konst
[angielski /konl. htm. (Vizitat la: 12.07.2012).

* Basic law for the Federal Republic of Germany art.
21.[On-line]: https://www.btg-
bestellservice.de/pdf/80201000.pdf. (Vizitat la: 12.07.2012).

® Refuz inregistrare partid - Partidul Comunistilor
(Nepeceristi) si Ungureanu versus Romania. [On-line]: http:
I/ jurisprudenta cedo.com/Refuz-inregistrare-partid-Partidul-
Comunistilor-Nepeceristi-si-Ungureanu-versus-
Romania.html. (Vizitat la;: 12.07.2012).
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PCN se distinge de abuzurile fostului partid
comunist de dinainte de 1989.°

In cauza Bozgan, reclamantul s-a lovit de
acelasi refuz atunci cand a solicitat inregistrarea
unei asociatii  denumite ,,Garda nationala
antimafia”. Analiza a purtat asupra motivelor care
au determinat refuzul inregistrarii si, in ambele
situatii, Curtea a considerat ca refuzul nu era
justificat de o ,,nevoie sociald imperioasa”.’

Astfel, Republica Moldova riscda sa fie
condamnatd la CEDO pentru ingerinta in dreptul
de asociere.

Analiza legislatiei nationale.

Analizand proiectul hotardrii din 28 iunie
2010 privind aprecierea istorica si politico-
Juridica a regimului totalitar comunist din RM
(neexaminat) putem deduce  urmatoarele
obiective:

1. Republica Moldova s-a raliat forurilor
internationale (Consiliului Europei) care au
propus condamnarea regimurilor totalitare si
atragerea la raspunderea penald a persoanelor cu
functie de raspundere din RSS Moldoveneasca si
ai Partidului Comunist din RSSM care au
contribuit la comiterea acestor crime.

2. S-a propus interzicerea notiunii de
,,comunist” si a derivatelor acesteia in denumirile

partidelor politice sau organizatiilor social-
politice.
3. S-a propus interzicerea, utilizarea i

propagarea in scopuri politice a simbolului
regimului totalitar comunist ,,secera si ciocanul”,
deopotrivi cu simbolurile naziste. In acest
context, se interzice promovarea ideologiilor
totalitare, deopotriva cu cele comuniste si naziste.

4. S-a decis sa fie reabilitate politic victimele
regimului totalitar comunist din RASSM si
RSSM,, cetdteni ai Republicii Moldova, care in
timpul URSS au fost condamnate si/sau
persecutate din motive ideologice, politice,
nationale, religioase etc.

Insd, Hotardrea Parlamentului® adoptati in
redactia finald s-a rezumat doar la condamnarea
regimului totalitar comunist si interzicerea
simbolurilor ,,secera si ciocanul”, fapt care a

® bidem.

" Manualul Drepturilor Omului, p. 22. [On-line]:
http://www.drepturicivile.  Ro  /manual-DO-proof.pdf.
(Vizitat la: 12.07.2012).

® Hotarérea Parlamentului nr.191 privind aprecierea
istorica si politico-juridicd a regimului comunist totalitar din
Republica  Sovietica ~ Socialisti ~Moldoveneasca.  In:
Monitorul Oficial din 31.08.2012, nr. 181-184.

denaturat totalmente sensul act
normativ.

Desi, initial s-a dorit excluderea ideologiei
comuniste (inclusiv simbolurilor ,secera si
ciocanul”) si, respectiv, sintagmei ,,comunist” din
denumirile partidelor politice sau organizatiilor
social-politice, ulterior legiuitorul autohton a
renunfat la aceastd inifiativa. Acest proiect de
hotdrare ar fi determinat partidul parlamentar
PCRM sa-si modifice denumirea, statutul si
programul politic sau sa fie radiat din registrul
partidelor politice (prin proces de lichidare).

Hotararea Parlamentului nr. 191 a impus
renuntarea doar la simbolica ,,secera si ciocanul”
partidului parlamentar PCRM.

In opinia noastra, legiuitorul autohton a ignorat
practica CEDO, rapoartele Comisiei de la
Venetia(din 1998-2004) si a interpretat eronat
prevederile Rezolutiei nr. 1096 (1996) si nr. 1481
(2006) ale APCE, precum si Rezolutia
Parlamentului  European nr. 0213 (2009),
deoarece aceste acte internationale cu caracter
facultativ recomanda urmatoarele:

a. actele penale comise de indivizi in timpul
regimului totalitar comunist sa fie judecate si
pedepsite conform codului penal standard. In
cazul in care codul penal prevede aplicarea unei
serii de limitdri pentru unele delicte pedeapsa
poate fi extinsd, deoarece este vorba doar de o
problemd procedurald si nu de substanta.
Adoptarea i aplicarea unor legi punitive
retroactive nu este, totusi, permisd. Pe de alta
parte, este permisa judecarea si pedepsirea oricarei
persoane pentru orice act de omisiune care, in
momentul cand a fost comis, nu constituia un
delict penal conform legislatiei nationale, dar care
era considerat de naturd penald potrivit principiilor
generale de drept recunoscute de legislatia
nationald. Mai mult, acolo unde o persoana a
actionat in mod deschis violand drepturile omului,
motivatia ca ar fi actionat conform unor ordine nu
exclude nici ilegalitatea si nici culpa individuala.

b. judecarea autorilor crimelor sa fie luata in
considerare  odata cu  reabilitarea  celor
condamnafi de ,,crime” care, intr-0 societate
civilizata, nu constituie acte penale precum si a
celor care au fost condamnati pe nedrept. Se vor
acorda compensatii materiale acestor victime ale
justitiei totalitare (...).

Cc. deschiderea  accesului la  dosarele
serviciilor secrete in scopul examinarii lor publice
in unele din fostele tari comuniste. Ea recomanda

prezentului
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tuturor tdrilor implicate sd permitd persoanelor
afectate examinarea, la cerere, a dosarelor
individuale intocmite de fostele servicii secrete
(.r)-

d. persoanelor care nu au comis delicte care
pot fi anchetate in conformitate cu articolul 7, dar
care au detinut pozitii inalte in cadrul fostelor
regimuri totalitare comuniste si le-au sustinut,
Adunarea ia nota de necesitatea introducerii unor
masuri administrative, cum ar fi lustratia si legile
decomunizarii, In unele state. Scopul acestor
masuri este excluderea anumitor persoane de la
exercitarea puterii guvernamentale 1n cazul in care
nu se poate avea incredere ca ele o vor exercita in
conformitate cu principiile democratice, pentru ca
nu si-au asumat nici un angajament sau atasament
fata de ele in trecut si nu au nici un interes sau
motivatie sa treaca la ele in prezent (...). Deci se
propune sa fie adoptata legea lustratiei 1n statele
ex-socialiste.

In Rezolutia APCE nr. 1096 se mentioneazi ca
cea mai buna garantie pentru eliminarea fostelor
sisteme totalitare comuniste 0 reprezinta
reformele profunde politice, legale §i economice
din tarile respective, reforme care vor conduce la
construirea unei mentalitati si a unei culturi
politice democratice autentice. De aceea,
Adunarea  solicita  tuturor  democratiilor
consolidate sa isi intensifice ajutorul si asistenta
acordata democratiilor emergente din Europa, in
special in scopul sustinerii dezvoltarii societatii
civile (...). Adunarea Parlamentard a Consiliului
Europei recomanda ca statele membre sa elimine
mostenirea sistemelor fostelor state totalitare
comuniste prin restructurarea vechilor sisteme
legale si institutionale, un proces care ar trebui sa
se bazeze pe principiile:

I. demilitarizarii, pentru a garanta eliminarea
militarizarii principalelor institufii civile, precum
administratia militard a inchisorilor sau trupele
Ministerului de Interne, care sunt tipice pentru
sistemele militare comuniste;

Il. descentralizarii, in special la nivel local si
regional si in cadrul institutiilor statale;

lii. demonopolizarii i privatizarii, care sunt
elementele centrale pentru construirea unei
economii de piatd si a unei societati pluraliste;

iv. debirocratizarii, care ar trebui si reduca
supra-reglementarea totalitard comunistd si sa
transfere puterea de la birocrafi catre cetateni.

De asemenea, in Rezolutia APCE nr. 1481 se
mentioneazd faptul ca in pofida crimelor

regimurilor comuniste totalitare, unele partide
comuniste europene au contribuit la realizarea
democratiei(...);In plus, ea invitd toate partidele
comuniste sau post-comuniste in statele sale
membre care nu au facut-o incd sa reevalueze
istoria comunismului si propriul lor trecut, sa se
tind in mod net la distanta de crimele comise de
catre regimurile comuniste totalitare si sa le
condamne fard echivoc

Din cele mentionate putem concluziona ca
prevederile legislative autohtone abordeaza
selectiv problema in cauza prin adoptarea
fragmentarda a unor acte legislative precum
condamnarea regimurilor totalitare comuniste,
desecretizarea arhivelor, reabilitarea victimelor
regimurilor comuniste etc. §i ignord masurile
majore de constrangere cum ar fi: adoptarea legii
lustratiei, judecarea actelor penale comise de
indivizi in timpul regimului totalitar comunist etc.

De asemenea, dorim sa mentiondm ca
rezolutile CE  recomandd  condamnarea
regimurilor comuniste, insa nu stipuleaza expres
interzicerea  simbolicii  partidelor comuniste
actuale sau lichidarea partidelor politice care au
preluat denumirea si simbolica ,secera si
ciocanul”, dar se conformeaza principiilor
democratiei constitutionale si statului de drept !!!

In aceasta ordine de idei, considerim ca
legiuitorul autohton ar trebui sa adopte legea
lustratiei si sd ancheteze actele penale comise de
indivizi in timpul regimului totalitar comunist.

In ceea ce priveste interdictia simbolicii
»secerea si ciocanul” sau sintagmei ,,comunist”
din  denumirea  partidelor  politice  sau
organizatiilor social-politice, suntem de opinia ca
este necesar de a se adresa Curtii Constitutionale a
Republicii  Moldova pentru a  constata
constitutionalitatea partidului politic PCRM si/sau
simbolicii sale. In cazul in care Curtea
Constitutionala ar declara neconstitutionalitatea
simbolicii PCRM, atunci legiuitorul ar avea temei
sa interzica simbolul ,,secera si ciocanul”.? In caz
contrar, interzicerea unor atribute ale partidului
politic (simbolul) si mentinerea altora (statutul,
programul sau denumirea) creeaza contradictii si
divergente de interpretare a normei juridice,
prezuma partidul politic PCRM ca fiind o
formatiune politica constitutionald si, prin urmare,

% Legea nr. 317-XIII cu privire la Curtea Constitutionala
din 13 decembrie 1994. In: Monitorul Oficial al Republicii
Moldova nr. 8/86 din 07.02.1995.
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interzicerea unor atribute ar constitui o ingerinta in
drept de asociere.

Concluzii

1. Conform statutului, Partidul Comunistilor
din Republica Moldova (PCRM) intruneste in
randurile sale pe principii benevole cetatenii {arii -
adepti ai ideologiei comuniste. El se declara ca
este succesor de drept, mostenitor al ideilor si
traditiilor Partidului Comunist al Moldovei.™

2. Suntem solidari cu promotorii ideilor
condamnarii  regimurilor totalitare  (inclusiv
regimurilor comuniste si  fasciste), insa

consideram ca aceastd decizie nu tine de
competenta legiuitorului, ci, mai curand, trebuie
sa fie delegatd Curtii Constitutionale a RM.
Totodatd, trebuie sa delimitdm actiunile ilegale
comise de PCUS in perioada regimului comunist
sovietic de activitatea partidului parlamentar
actual - PCRM.

3. In opinia noastra, Partidul Comunistilor din
Republica Moldova a preluat fragmentar
ideologia si programul politic comunist in scopul
obtinerii sustinerii electoratului autohton, insa nu
urmdreste scopuri extremiste antistatale. In aceste
conditii, interdictia si dizolvarea fortatd a PCRM
sau a simbolicii sale nu este justificatd si nu
contine argumente impetuoase.

4. Practica CEDO presupune ca declararea de
catre un partid politic a unor scopuri radicale, in
lipsa unor actiuni violente in acest sens, nu sunt
suficiente pentru interdictia sau dizolvarea
acestuia.

5. Interdictia PCRM si a simbolicii sale poate
fi motivata doar in cazul in care partidul politic
mentionat ar instiga la violentd sau ar ignora
restrictiile  stipulate expres 1n  Constitufia
Republicii Moldova.™

In aceste conditii, considerim ci partidele
politice autohtone trebuie sd accepte pluralismul
de idei si ideologii si sa activeze pe pozitii de
competifie electorald sau parlamentara si nu de
lupta Intre ele.

In aceasta ordine de idei, inaintim urmatoarele
propuneri $i recomandari:

1. Sa fie adoptata legea lustratiei.

0 Statutul Partidului Comunistilor din Republica
Moldova. [On-line]: http:/Awww.e-

democracy.md/files/parties/pcrm-statute-2008-ro.pdf.
(Vizitat la: 12.07.2012).

' Constitutia Republicii Moldova. In: Monitorul Oficial
al Republicii Moldova nr.1, 12.08.1994. art. 41 alin. 4) 5) 6).

2. Sa ancheteze actele penale comise de
indivizi In timpul regimului totalitar comunist.

3. Sa fie inclusa expres In Legea RM nr. 294
din  21.12.2007 privind partidele politice
interzicerea activitatii partidelor politice care au
preluat metodele similare partidelor
politice/organizatiilor social-politice comuniste
sau naziste.

4. Sa fie inclusd expres raspunderea penald a
partidelor politice care au preluat metodele
similare partidelor politice/organizatiilor social-
politice comuniste sau naziste.
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KOH®JIMKT MEJKY PYMBIHUEN Y BEHTPUEN BOKPYT
TPAHCUJIbBAHUM B KOHTEKCTE PACTYILAX COBETCKO-
TEPMAHCKHX IPOTUBOPEYHIA B IIPEIBEPUE BAJIKAH
(1940 —- UIOHB 1941 T.)

Anexcandp CTBIKAJIHH'
ABSTRACT:
THE CONFLICT BETWEEN ROMANIA AND HUNGARY OVER TRANSYLVANIA
IN THE CONTEXT OF GROWING SOVIET-GERMAN TENSIONS
ON THE EVE OF THE BALKANS (1940 — JUNE 1941)

The article is based on the documents from Russian Archives (especially from the Archive of the Foreign
Policy of Russian Federation); some of them were published in 2000-es. Nazi Germany planning campaign
against the USSR was interested to have both Hungary and Romania as her satellites. Romania was of primary
interest for Nazis as one the most important importers of oil in those years. Berlin however was to take into
consideration the sharp contradictions between two satellites, in particular, the pretentions of Horthy’s Hungary
to join Transylvania which according to the traditional concepts of the Hungarian ruling elite was treated as one
of the Hungarian ,, historical lands .

The Soviet military action in Bessarabia and Northern Bukovina in June 1940 strengthened the official
Budapest’s desire to attack Romania from his side with the aim to revise borders between two countries. Berlin in
his desire to avoid any conflict between two satellites tried to solve the problem in a way of arbitration. In August
1940 the official representatives of Germany and Italy decided to give Hungary the Northern Transylvania in
Wien. The Horthy’s Hungary was not satisfied, it waited for the opportunity to get the whole Transylvania which
was possible only with the help of Nazi Germany, the dominant political power in Europe in 1940.

Berlin, expecting to see Romania among his companions, however, could not act in favor of to Hungary
without major compensation for the official Bucharest. This meant that Nazi Germany supported Romania's
ambition not only about Bessarabia and Northern Bukovina, but other large areas, especially the city of Odessa
and southern parts of Ukraine up to the Dnieper. Thus, arbitration in Vienna has reinforced domination of
Germany in the Danube region and increased the dependence of two antagonistic nations from Germany.

Key words: Transylvania, Bessarabia, Northern Bukovina, Romania, Hungary, Germany, the Vienna
Arbitration.

REZUMAT:
CONFLICTUL DINTRE ROMANIA SI UNGARIA PRIVIND TRANSILVANIA,
. N CONTEXTUL CRESTEREI TENSIUNILOR SOVIETO-GERMANE
IN AJUNUL DECLANSARII SITUATIEI DIN BALCANI (1940 — IUNIE 1941)

Articolul se bazeaza pe documente din arhivele ruse (in special, din Arhiva de Politica Externa a
Federatiei Ruse), unele dintre ele au fost publicate in anii 2000. Germania nazista planificand campania
impotriva URSS a fost interesatd sa aibd ca satelifi ai sdi, atdt Ungaria, cdt si Romdnia. Romania prezenta un
interes primar pentru nazisti ca unul cele mai importante surse de petrol in acei ani. Berlinul era insa obligat sa
ia in considerare contradictiile ascutite dintre cei doi sateliti, in special, pretentiile Ungariei, expuse de Horthy,
privind Transilvania care, in conformitate cu conceptele traditionale ale elitei de guvernamant ungare, a fost
tratata ca unul dintre ,, teritoriile istorice” maghiare.

* STICALIN Alexandr - Doctor in istorie, profesor cercetitor, cercettor stiintific principal la Institutul de studii Slavone
al Academiei Ruse de Stiinte, secretar executiv al revistei ,, Slavianovedenie” (Moscova, Federatia Rusa); STIKALIN
Alexander - Candidate of historical science, professor, a leading researcher at the Institute of Slavic Studies of The Russian
Academy of Sciences, the responsible Secretary of the journal ,,Slavianovedenie” (Moscow, The Russian Federation);
CTBIKA/THH Anexcandp Cepzeesuu - KaHpunar MCTOPHYECKHX HayK, Mpodeccop, BEAYIIMH HaydHBIH COTPYIHUK
Wuctntyra CrnapsHoBenernst PAH, orBeTcTBeHHBIM cekperaph kypHaia «CraBsHoBemeHme» (Mocksa, Poccuiickas
Denepars).
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Actiunile militare sovietice in Basarabia si Bucovina de Nord in iunie 1940 au consolidat dorinta oficiala
a Budapestei de a ataca Romania cu scopul de a revizui frontierele dintre doua tari. Berlinul, in dorinfa sa de a
evita conflictul dintre doi sateliti a incercat sd solutioneze problema printr-un arbitraj. In August 1940, la Viena,
reprezentantii oficial ai Germaniei si Italiei au decis sa dea Ungariei Transilvania de Nord. Ungaria lui Horthy
nu a fost satisfacutd, ea a asteptat posibilitatea de a obtine toata Transilvania, care ar fi fost posibild numai cu
ajutorul Germaniei naziste, puterea politica dominanta in Europa in 1940.

Dorind sa vada, de asemenea, Romdnia printre sateliti sai, Berlinul, cu toate acestea, a putut actiona in
Jfavoarea Ungariei fara compensatii grave pentru Bucuresti-u/ oficial. Aceasta a insemnat ca Germania nazistd a
sprijinit ambitiile Romaniei nu doar privind Basarabia i Bucovina de Nord, dar si teritoriile mai larg raspandit,
in special orasul Odesa si teritoriul Ucrainei la Sud, pand la Nipru. Astfel, Arbitrajul de la Viena a consolidat
dominatia Germaniei in regiunea Dundreand si a consolidat dependenta ambelor tari-antagoniste de Germania.

Cuvinte-cheie: Transilvania, Basarabia, Bucovina de Nord, Romdnia, Ungaria, Germania, Arbitrajul de

la Viena.

Knrouesvie cnosa: Tpancunveanus, beccapabus, Cesepras Byxosuna, Pymvinus, Benepus, I'epmanus,

Bencxuii apoumpanic.

OOumpnas ucTopuyeckas o0nacTb B IOTO-
3anaaHbIX Tpearopbsx Kapnar, TpancuibBaHus
CO BpPEMEH CPCIHEBEKOBBS Pa3BHBATACH KaK
MHOTOHAIIMOHATIFHOE U TTOJMKOH(PECCHOHATBHOE
M0 COCTaBy OOpa3oBaHHUE, MPEACTABISs COOOi
CIIOKHBIM  KOHIJIOMEpAT TOCIHOJCTBYIOIIUX |
HCTIPUBUWJIICTUPOBAHHBIX 3THOCOB H peHHFHfI.

YewmsiMu B TIEpBYIO  odepenb  HEMEIKHX
nepecesieHleB  (cakcoB) B ee  HauOosee
3HAYUTEIbHBIX PEMeCIIeHHO-TOPTrOBBIX
MOCENEHUAX, OCOOEHHO  IOr0-BOCTOYHBIX -

Xepmannmtanre U Kponmranre (apiHe Cuduy u
bpamoB, Pympmust), naumnas ¢ XII B
dopmupyetcss Oroprepckuii  ypOaHUCTUYECKUI
YKITas, XapaKTEPHBII JUISt CTapUHHBIX
CPEIHEEBPOIIEHCKUX TOPOAOB, Y€l BHELIHWH
OOJIMK TO ceil /IeHb JIETKO MPOCMaTpHUBAeTCs B
3aCTpOiiKE MCTOpUYECKHX ILEeHTpoB  Kiryxa,
Bpamosa, Cubuy, oT4acTyi W JecATKa JPYrux
TPAaHCWJIbBAHCKUX TOpooB. B rocynapcTBeHHO-
MOJIMTUYECKOM OTHOIIEHNHU B TpaHcHIbBaHUN Ha
NPOTSHKEHMM MHOTMX BEKOB €1Ba JIM HE
0e3pazfielbHO  TOCIIOJICTBOBAJIa  BEHrepcKas
ApUCTOKPATHSI. bonee TOTO, rocie
COKPYLLUTEILHOTO NTOPAYKEHUSI BEHTPOB OT TYpPOK
B 1526 r. U mocienoBaBIIETo 3a 3TUM pacraaa
LEJIOCTHOTO ~ KoposieBcTBa  «cB.  Credanar
(MmrrBana) MazbsIpCKast 3HATD, MOYTH
OecrpepbIBHO yIpaBisBIIas TpaHCHUIILBAHCKUM
KHSDKECTBOM, IbITaNIach PEBPATUTh €r0 B CBOETO
poia OIUIOT BEHIEPCKOW TOCYJapCTBEHHOCTH.
Brutots 1o Hawana XVIII B. (He 6e3 moyiepkku
OCMaH) 3TO KHSDKECTBO YCHEIIHO BEJIO BOMHBI
npotuB ['abcOypro.. [lozxe oHO MHTErpHpYeTCs
B ABCTpHIICKYI0O UMIIEPHUIO, XOTSI M COXpPaHSET

HEKOTOPYIO aBTOHOMHIO, CO BpeMEHeM Bce Ooitee
orpaHnyeHHyro. Jlumb ¢ npeoOpa3oBaHHEM
['abcOyprekoit MOHapxuuM B AyaJTMCTHYECKYIO
ABctpo-Benrputo B 1867 TI. pyIMMEHTHI
ABTOHOMHOTO  YIPABJIEHUS  OKOHYATEIbHO
ucuesaroT. Benencreue cormamenust Benrpuu c
nomoM ['abcOyproB TpaHcCHIbBaHMS Ha MOJIBEKA
CTaHOBUTCSI HEOTBEMJIEMOM YacTbIO BEHTEPCKOIO
rocy/lapcTBa, ubsl MOJUTHYECKass »iura (3a
PEAKUMHU UCKITFOUEHHUSMH) U CIIBILATh HE XOTena
0 KakoW-mM0o aBTOHOMM3AIMM 3TOrO  Kpas.
Mexnay TeMm, Takoe TpeOOBaHHE HE YTPauUBAIIO
CBOEW aKTyalIbHOCTH, IPUYMHON YeMy ObUTH Kak
JUINTENTbHAS HCTOpPHYECKAsT TpaauLHs
ABTOHOMHOT'O CYIIECTBOBaHUS TpaHCHUIbBaHUH,
TaK M IIECTpOTa €€ OJTHUYECKOro cocraBa. B
caMOM Jiefie, Hapsjly C HeMIaMHu (cakcamu-
IPOTECTAHTaMH B COOCTBEHHO TpaHCHIbBAHUM U
11Ba0aMU-KaTOJIMKaMU B TIPUJIETaroIIeil K Hel ¢
I0ro-3amaja, OpraHWYEeCKH CBS3aHHOM C HeEH
ucropuyeckor obnact banar), magbsipamMu U
CeKIepaMH’ B 5TOM Kpae TPOXKHBAIH PYMBIHEI,
COCTaBIISIBIIME OOJBLIIMHCTBO HACEJEHUs™ U B

! Ormaaromasics KyJbTYpHBIM CBO€OOpa3ueM dYacTh
BEHT€PCKOTO ITHOCA, HACEIIOMAsl TOPUCTBIE PaiOHBI
Boctounoit TpaHcUIbBaHUH.

? JlaHHBIC TIepeIHCel, MPOBOMBIIMXCS BEHIEPCKHME
BractsiMu o 1914 r. m pymeiHCckuMu mocine 1920 r.,
OTJIMYAIOTCSl 3aMETHBIMU PACXOXKICHUSIMH, IIPH 3TOM HAJ0
YUMTBIBaTh, YTO NIPUCOEAUHEHNE Kpasi K Pymbrauu B 1920 1.
CONPOBOXKIATIOCH OTTOKOM YacCTU BEHI€PCKOIO HACENEHUs B
mpefielbl HOBBIX TIpaHWI] BeHrpunm U COOTBEICTBEHHO
MIPUTOKOM PYMBIH, B TOM 4YHCJIe OONBIIOT0 KOHTWHIE€HTA
roccmyxanmx n3 Bamaxum 1 Momnnossl. Takum 00pazom, B
1920-1930-¢ rompl B CpaBHEHHH C IPEIICCTBYIOIM
TIEPUOZIOM JIOJIsl PyMBIH B COCTAaBE HAacelleHWs eme Ooee
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XVIII-XIX BB. Bce OoJee akTHUBHO 3asBIISBILINC
CBOE IMPaBO Ha IOJHOLIEHHOE HAIMOHALHOE
pa3BHUTHE, ITyCTh JAKE B PAMKax CIOXKHBIIETOCs
roCyJIapcTBEHHOTO 00pazoBaHus - ["abcOyprekoit
MOHAPXHH.

B oredectBeHHOIi MTEpaType MOCIETHUX JIET
YCHJIMSIMH TaKOTO aBTOPUTETHOTI'O YYEHOTo, Kak
T.M. HcnamoB, Obula HapUCOBaHA HECKOJIBKO
WIWUTMYECKas, Ha Hall B3MVIA, KapTHHA
MEXITHUYECKUX OTHOLIeHU B TpaHcuibBaHu,
B yactHoctH, B XVI-XVIII BB. CormacHo ero
BEpPCHH, B TEUEHHE CTOJICTUN B 3TOM Kpae Iapui
«00pa3LoBBIi  KOH()ECCHOHANBHBIA  MHpY,
HapyileHHbI b B XIX B., B MOMEHT, KOTrja
«AJICOJIOTHST  HAIIMOHAJM3MA OBJIAJENIa yMaMH
HALIMOHAJIBHBIX ~ 3JIUT HAapOJ0OB HAa BOCTOKE
EBpornelickoro KoHTHHeHTa».! B oT0i  CcBs3M
XOTeNoCch Obl JIMIIb 3aMETUTh, YTO 3aKOHBI O
BEPOTEPIIMMOCTH, IPUHATHIE B TpaHCHIEBAHCKOM
KHSDKECTBE HEOObIYaliHO paHo 1o
o01IeeBponeicKkuM MepKam (TIepBEIii erie B 1568
r.), MO KpalHEH Mepe, BIUIOTh 10 pedopm
aBctpuiickoro ummeparopa Wocuda II (1780-e
roabl) (aKTUUECKU HE PACHpPOCTPAHSUIUCH Ha
NpPAaBOCIABHBIX ~ PYMBIH.  OTHHYECKas |
pEUrho3Hasl  JUCKPUMUHALUS ~ PYMBIHCKOTO
3THOCA COXpaHsUlach U TOcje Ho3epUHUCTCKUX
pedopMm, UTO HE MOIJIO HE OpPOCUTHCS B TIjasa
OJTHOMY U3 PYCCKHX O(HIIEPOB, TOOBIBABIIMX B
3TOM Kpae BO BpeMsI aHTHUBEHIepPCKOW BOEHHOM
kamranun 1849 r.: «/lako-pomyH, 3anepThiii B
caMbple BEpIIMHBI YIIENWH, B OTAaJCHHbIC
NPEIMECThsI TOPOZa, CMOTPUT C TIOpOTa CBOEH

Bo3pocia. CornocTaBleHre JIaHHBIX Pa3IMYHBIX TIeperrcei
B matepuanax Hapkomunnena CCCP 3a 1941-1943 1r. cm.:
TpaHcunbBaHCKUIA BOIIPOC. Benrepo-pymbIHCKUiA
teppuropranbHbiid criop 1 CCCP. 1940 - 1946. IokyMeHTBL.
OtB. pemakrop T.M. Hcmamos. M.: POCCIIOH, 2000
(mastee: TpaHcHIBBaHCKHIT Bompoc), ¢. 137, 166 - 167, 199 -
200.

% Jlo 1918-1920 rr. pymbiEsl B TpaHCHIBBAHUH
TPEJICTABIUI  COOO TMPEMMYILECTBEHHO KPECTBSIHCKYIO
HAIHIO, HEMIIBI B OCHOBHOM COCTABIISUTH OFOPTEPCKHIA CITOH,
X0Ts B paifone Cubmy OBIIO M HEMENKOe KpPECTHSHCTBO.
BeHrps! OblM Halel ¢ MOJHOM COLMAIBHON CTPYKTYPOH,
BKJIFOYaBIIEH B cebs  apUCTOKpaTHIO, JIBOPSIHCTBO,
OyprKyasuro U CpeHHe TOPOJICKUE ciiou (TIe ObLTH CHIIBHO
TIPE/ICTaBIIEHBl Ma/IbIPH3HPOBAHHBIE €BPEH), KPECTHSIHCTBO
(mpexxne Bcero cekiepsl B Bocrounoit TpaHcunbBaHuM),
nponerapuar. B 1920-1930-e roms! cpeqy pyMBIH BO3poc
YIACTBHBIA BEC OyprKyasnm, YMHOBHHYECTBA,
WHTEJUTATCHIAN.

* Beenenne T.M. Mcnmamosa n T.A. TTOKMBaiiIoBOi.
TpaHCHIEBaHCKHUIA BOTIPOC, C. 3.

OelHOM TpeyecKOoil LEpKBH Ha BEIMKOJICITHBIC
XpaMbl XU OTPOMHBIE JIOMa HEMIIEB, BEHIE€PLEB U
CEKIEpOB U  OOIyMBIBACT IUIaHBI  CBOETO
3ano3ganoro  MieHusa. Tyr Bes  ucTopust
TpancwibBanuu. B Kponuraare ocssaens cen’.
BrpouemM, poccHiICKOMY OYEBHILY IOKA3AINCH
JAIEKUMM OT WIWUIMYECKUX UM  OTHOLIECHUS
MEXIy  IPUBWICTHPOBAHHBIMUA  JTHOCAMHM:
«YeTblpe  omnMcaHHbIE  IUIEMEHH,  CTOJb
Pa3sHOPOZHBIE, KWIA HA TAKOM TECHOM Y4YacTKe
3eMJI, dypasich Ipyr apyra. Heckonbko cot jer
HE MOIVIM MX COJIM3UTH: COCEll HE Y3HAI SI3bIKa
cocella, HU pa3y He MOPOJHWICS; OJUH U TOT XKe
ropoJ HAa3bIBACTCA KKIBIM IUIEMEHEM IIO-
cBoeMy. Takue OTHOLIEHMs, €CTECTBEHHO,
HOPOIWIM HEJOBEPUMBOCTD, BPaKAY, IIPE3PEHUE
WJIM HEHABHUCTh OJJHOTO HAapoJia K IpyroMy».
Crpanoit [IOPA3UTEIIBHBIX KOHTPAacTOB
OIIACHIBACT TpancuinbBaHuIO BEHI€PCKUHN
¢wrocop XX B. b.Xawmpaii, NONBITABIINICS
BBIIBUTh B MCTOPHUM 3TOrO Kpas yCTOWYMBBIM U
0COOBIN TPaHCHUJIBBAHCKUN «1yX» (WM, 1O €ro
TEPMUHOJIOTHH, «TEHUI»): pasiuuus MEXIy
KacramMd B TpaHCHIBBAHUM «CTOJIb K€ BEJIUKH,
KaK MEXIy BU3AHTUHCKUM HMIIEpaTOpOM U €ro
HNOAJAHHBIMH... YTOHYEHHBIM, MHOIOCJIONHBIN
MHUp, TPOLBETAIONIMNA BO JBOPLAX M 3aMKax,
cpequ MeOenu, W3rOTOBICHHOM M3  JIOpOToif
OnaropoJHOM  JpEeBECHHBI, CpPeAd  KOBPOB,
IIEJIKOB, JIParolleHHOCTeH, mapuu, OOMIBHOM e/1bl
W TIUThS, ATa W3BICKAHHAS >KU3Hb PE3Ko, 0€3
BCSAKOI'O Iepexo/ia OT/IeNeHa OT KU3HHU OeHsKa-
KPECTbSIHMHA, YIHETEHHOTO M  OrpyOeBILIEro,
JKWTENS JIECOB U IOp, Y KOTOPOTrO Ha CTOJIE - HE
3alleYeHHbI LEeMUKOM... 0apaH, a TOCTHas
MamaJbira, Ha Tene - He Oapxar, a cepmsra». B
TpancnnbBaHuM, NPOJOIDKACT XamBalll, MEXIY
BEpXaMH M  HM3aMH  HET  CBS3YIOILLETO
COIIMAJILHOTO 3BEHA - IIMPOKOTO U MOJUTUYECKU
CaMOCTOSITEIFHOTO CPEJJHEro CIosi; OO0rarcTBo
CAKCOHCKHMX OIOprepoB YCTOWYMBO JIMIIL IpU
MIOKPOBHUTEJILCTBE  BBICIIEH BJIAacTH (B 3TOM
¢wiocod BUAUT BIHMSIHAE BU3AaHTUHCKUX U

> Haparan. 3amucku o BoiiHe B Tpancunseanuu B 1849 r.
Canxr-IlerepOypr: Kuura mo tpeboBanuro, 1859, c. 67.
ur. no: Eeponelickue pesomouun 1848 rona. «Ipunimn
HALMOHAJIBHOCTH» B MOJIUTHKE U ueonoruy. OTB. pegakTop
CM. ®anbkoBuy. M.: Uanpuk, 2001, c. 443.

® Jlaparan. 3ammcku o BoitHe B TpaHcHIbBanMH B 1849
., ¢. 5. Hur. mo: EBpomeiickue peBomormm 1848 roma.
«[IpyHIMIT HAIMOHAIBHOCTHY B TIOJMTHKE W HWIICOJIOTHH.

M.: Uanpux, 2001, c. 396.
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OCMAaHCKHX TpaauLuii). «Ob1ecTBo
TpaHcunbBanun - JIE3UHTErPUPOBAHHOE
O0IIECTBO, C  BBI3BIBAIONIEC  BBIACIISIOIIMMCS
BBICILIUM KJIACCOM M C HAPOIOM, KOTOPBII XKHUBET
Harojo0Me HEerpoB WIM MalailieB, - 3aMeyaeT
XamBall, KCTaTW, IOYTH HE aKUECHTHPYIOILUI
BHUMAHHE HAa ATHUYECKOM AaCIEKTE OIPOMHBIX
COLIMAJIBHBIX KOHTpacToB B TpaHcuiubBanuu. - C
W30LIPEHHBIM BKYCOM YKpallEeHHBIN
BEJIMKOJICIIHBIA 3aMOK - M KypHas XWKUHA II0J
ero creHamu. TpaHCWIbBAaHUS - HE NPOBUHIIMSA, a
IPOTMBOCTOSHME  BBICOKOM LIMBWIM3ALUHM U
IUKOCTU. ECTh B ATOM KakKOU-TO TSDKENIBIA U
MpayuHbIiI nagoc, CJIOBHO BEJIbMOXKA,
HapsDKEHHBIN B OapxaT, - TOXKE BHYTPH JUKaph,
KOTOPBbI JUId BHEIIHETO MHUpA WIPacT polb
YTOHUYEHHOIO apucTokpara. [ Bce 310 - xecTkoe
Y HETIOJIBJKHOE, CJIOBHO JEPEBSHHBIN UCTYKAH.
[axe nmprpoa B 3TOM T'OPHO-JIECHCTOM Kpae IO,
cTaThb pasUTEIbHBIM COLIMAJIbHBIM "
HAaLMOHAJIbHBIM KOHTpacTaM, «COCTOUT U3 TAKUX
KpaltHOCTEH, KOTOPBIE HUKOI' /1A HE COMAYTCS Apyr
C JpyroM. B HeCKONBKMX KWIOMETpax OT
YXOXKEHHBIX, IUIOJOPOIHBIX  y4YacTKOB  BbI
YBUIUTE JHKYIO, HEOCBOEHHYIO MECTHOCTb.
AKKypaTHble, TEIUIbIE Calbl BAPYI CMEHSIOTCS
JIECOM M CKAIUCTBIMU KPYYaMm».

CkI1a/ipIBaHUIO  «00pa3LiOBOTO MHPa» MEXIY
HapogamMu B TpaHCWIbBaHMM  SIBHO  HE
crocoOcTBOBala M TepBas MUpoBas BoifHa. B
YCIOBUSIX ~ HAuaBIIerocs mnepenena EBpomsl,
3as1BUB NpeTeH3ny Ha TpaHcunbBanuio, PyMbiHuS
MOIJIa JOCTUYb ITOCTABJIEHHOM LENW JIMIIb IIPH
HO/IEpKKe OOJIBIIMX JIepXKaB, B CBOIO OYepe/b
MCKAaBIINX Ce0€ COIO3HUMKOB CPEIN MAJIbIX CTPaH.
Eme B wauvanme Boiubel Poccus oOerrana
MIOCOJCHCTBOBAaTh €M B IOJYYEHUM 3TOTO
60raToro NpUPOTHBIMU PECYPCAMHU Kpast B CITydae
niepexo/ia Ha CTopoHy AHTaHThL. 17 aBrycra 1917
r. PymbmHuel ObLT 3aKiiiodeH JIOTOBOpP CO
CTpaHaMy AHTaHTHI, JaBaBIIMI €l TpaBo Ha
3aHSTUE TpaHcubBaHUM. Konkpernsie
00CTOSATENBCTBA ~ CIIOXKMIMCh TaK, 4YTO OH
(dakTHyecKu He yTpaTWil CHIy M Toche
MOAIMCAaHKS CcenapatHoro mupa PymbHHE C
Agsctpo-Benrpueii 7 mast 1918 r. B xoH1e ocenn
1918 r., mocne pepomonun B ABCTpo-BeHrpum,

7
Benrpet m EBpoma. Coopuuk 3cce. CoctaBuTenm

B.Cepena u M.I'operuts. TIpemncioBie ¥ KOMMEHTAPHH
B.Cepenpl. M.: HoBoe smmtepatypHoe o6o3penue, 2002, c.
167 - 171.

MOJIOKUBILIEH HAYaJlo €€  CTPEMUTEIbHOMY
pacnany, Pymbinus, obGompeHHas 3asBICHUEM
npesugenta CIIA  B.Bumbcoma B cBowo
r[oz[,uepm(y,s pasBsi3ajla BOCHHBIE JCHCTBHSA
npotuB BeHrpuu, HE TOJNBKO OKKYIIMPOBAB
TpancwibBanuto, HO mOpuHSAB Jjerom 1919 1.
caMO€  aKTUBHOE  y4acTUE B  pasrpome
Benrepckoit CoBerckoii pecrnyonuku. Eme 1
nekadpst 1918 r. Hapomnoe coOpanue B Anba-
FOmuu (B Benrepckoii Tpaaummu Jromadexepsap)
IIPOBO3IVIACUIIO BOCCOEAMHEHUE TpaHCUIIbBAHUU
¢ PymbIHuei.

B xone Ilapmxckoit MupHO#H KoH(epeHImn
1919-1920 rr. Benrpus mnbITaTack OTCTOATH
TpaHCHIBbBAaHHIO, CCBUIASCh Ha («WCTOPHUYECKOE
NPaBO» U Ha XO35MCTBEHHYIO LIEJIOCTHOCTb 3TOr0
Kpas, €ro MpUBA3AHHOCTb K  BEHIEPCKOM
SKOHOMHKE B Ka4eCTBE MCTOUYHUKA CBIPbS (TaKue
apryMeHThbl COXPaHSUIMCh U MO3KE; €CIU MEPBbIH
U3 HUX OBLT OTOPOILIEH C MaJIeHUeM XOpTU3Ma, TO
BTOPO  (UTIypHpPOBaT B  BBICTYIUICHHSX
BeHTepckor jeneraiuu Ha [laprkckodt MUpHOM
koH(pepern 1946 r.). PyMbIHUS Taroke, XOTA U
pexe, mpuberaia K UCTOPUUECKUM apryMEHTaM.
Peup 1muma, B 4acTHOCTH, O NPEEMCTBEHHOCTH
TPaAULUSAM  JAKCKOM TOCYAAapCTBEHHOCTH, O
KOHTHUHYWUTETE TIPOKUBAHUSI HA TEPPUTOPUU
COBpeMEHHOM  TpaHCHIBBaHMM  JIATUHCKOTO
HaceJleHus1 co BpeMeH Pumckoil nmmepun (Torga
KaK BEHIPbl BTOPIVICh HA 3TH 3€MJIM JIMIIb B
koHie IX Beka). OgHaKo TJIaBHBIM OCHOBAHHUEM
JUIL PYMBIHCKUX TIPUTS3aHUM BCEr/la OCTaBaJICsl
STHUYECKUM IPHUHLMIL, T.€. AKLEHT JeNancs Ha
YuclieHHoe TMpeoOnasanue B TpaHCHIbBaHUU
PYMBIH.

JlepKaBbI-IOOETUTENTLHULIBI MOJIEP KA
TOYKY 3peHus1 PymbIHMH. «JlaXke U ThICSYeneTHee
TIOJIOKEHUE BEIIEH HE JIOJDKHO IPOIOJKATHCS,

KOJIb CKOpPO OHO IIPU3HAHO IPOTHBHBIM
CIIPaBEJTMBOCTI Y, - IIHCAJ B CBOEM O0paIlleHHH K
BEHI'€PCKOU JeTIET AN npesncesarelib
[MTaprxckon MHUPHOU KOH(epeHIINH

® B navane HostOpst 1918 1. BuibcoH 3asiBUII, 9TO eMy
nMHoHupyer wunest oovequuenus pymbiH U CIIA «we
YIIyCTHUT OKa3aTb B HY’KHOE BPEMsI CBOE BIIUSHHE) JJIsI TOTO,
YTOOBI «PYMBIHCKHI HapoJ TOTy4MI BCEe NPUHAUISKAIINE
€My HAlMOHAJIbHbIE W  TEPPUTOpPHAIILHBIE  IpaBay,
3aCTpaxOBaHHBIE TPOTHB BCSAKUX HMHOCTPAHHBIX
nokymenuid. (Mitorn mMmepuaTcTHIeCKoil BOWHEI. BoIm.
IV. Tpuanon. M.: T'ocymapcTBeHHOE BoeHHOE M31-Bo 1926,
c. X).
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A.MHﬂbepaH.9 [IpuHuMmas peleHue He B MOJIb3Y
Benrpuu, ycrpoutenu Bepcaiibckoil cucTeMbl
ObUTM JIBU)KMMBI HE TOJIBKO JKEIaHMEM Haka3aTb
BEHIPOB 3a KOMMYHHMCTHYECKUI DKCIIEPUMEHT U
JaXKe HE TOJBKO CTPEMJICHHEM JIOCTHYb JIFOOOI
IICHOM paBHOBecus cuil B JlyHalickom OacceiiHe B
UHTEpecax Oymymeit €BPOIEHCKON
craOmibHOCTH. OKOHYATEIbHAs pe30IIoLus ObL1a
BBIHECEHA JIMILIb B PE3YJILTATE U3YUEHUsI TPYIIION
MEKIYHApOJHBIX KCIIEPTOB dTHUYECKUX I'PAHUIL
B PErioHe U OCOOEHHOCTEH PACCENICHUs PasHBIX
9THOCOB B TeX pailoHax, rne (Kak B
TpaHcUIbBaHMM) B CHJIYy CMEIIAHHOCTH COCTaBa
HaceleHuss  ObUIO  TPyJHO WIM  COBCEM
HEBO3MOKHO IPOBECTH STHHYECKHE TPAHHIIBL
Hecmorps Ha  ycwimsa — MEXKIYHApPOIHBIX
AKCIIEPTOB, YCTAHOBJICHHBIE I'PaHUIIbI OKA3aIUCh
JAJIEKO HE UJIEaIbHBIMH, MOCKOJIBKY B Cpenneit
EBpone coxpaHmiuch OOIIMPHBIE PpaliOHBI C
KOMIIAKTHBIM ~ PacCEICHHEM  HAlMOHAJIBHBIX
MEHBIIMHCTB. B  dyactHocTH, 3a mpenenamu
HOBOI'O BEHIEPCKOI0 TIOCYJapCcTBa OKa3aloCh
OKOJIO 3 MJIH. BEHI'POB, IPUOIU3UTENBHO KaXKIbIH
YETBEPTHIIA IIPEICTABUTEH STOrO THOCA.

Cm.: TpancunbBaHckuii Bompoc, ¢. 319. O4yeBuHO, 4TO
B OCHOBE TTO3UIMH (hpaHITy3cKoro juiepa (Kak M JUJIEpOB
BemukoOpurarmn u  CIIA) nexano He aOCTpakTHOE
CTpeMJICHHE K JIOCTIDKEHHIO CIIPaBeIUIMBOCTH, a 3a00Ta O
CO3JJaHMM B IIOCJIEBOCHHOM EBpore Takoil cucTeMbl
MEXTYHApOAHBIX OTHOIICHWH, KoTopas OBl ociabuia
I'epmanmto. B stux  ycnoBusix — TpaHcuibBaHMs
npeBpataercs, mo Beipaxkenmto T.M. HcmamoBa u T.A.
ITokuBaiinoBoH, B «pa3sMEHHYI0 MOHETY» B OOJBIIION Hrpe
BEJIMKHX JIeprKaB 3a Teperien yxe nojenaeHHoro mupa. (Tam
Ke, C. 3 -4).

1% B no1b3y 06BEKTHBHOCTH KCIIEPTOB CBUICTETECTBYET
CIICyroIii  HEOe3BIHTepPECHBI  (haKT. KpynHprit
BCHTEPCKUI  JICBOJIMOCPANTbHBI  MMONWUTHK ¥ YICHBIA-
nomurosior Ockap fcu, Haxomsce mocie 1919 r. B
SMUTpalyy, ormyoiaukoBand B KypHame «Foreign Affairsy
oceHbI0 1923 1. cTaThio, I/ie COMOCTaBMII IPaHUIIbI BeHrpry,
YCTaHOBJIEHHBIE IO TPHAHOHCKOMY MHpPHOMY JIOTOBOPY
1920 1., ¢ Tak Ha3pIBaeMo «mHUeN Korryray. Peus maet o
TOM, Kak noHuman B koHue 1850-x - 1860-e rozipl rpaHumIib!
HOBOM BeHrpun BeluKuil BEHIrepCKUil PEBOIIOLIMOHED,
CTPOMBILIMH B 3TO BpeMsl 1u1anb! JlyHatickol koHpeneparmm,
OJIHOM M3 COCTAaBHBIX YacTel KOTOPOW NOJDKHa ObLIa CTaTh
ero poaHad crtpaHa. CxoactBo rpaHul, Benrpum B
npenctaBneHusax Komryra (B mepuoj smurpanuu) U
apXUTEKTOpOB Bepcanbckoil CHCTEMBI JOBOIBHO BENHKO.
Kapra TpnanoHckoil BeHrpuu conocTaBisieTcsl ¢ «JIMHUEN
Komryra» B xaure: C.Bodea, V.Cendea. Transylvania in the
History of the Romanians. New York, 1982.

" V3 HoBeifmeit JIUTEPATYpbl, B  KOTOPOH
AHATIM3HUPYIOTCA TOCNEACTBIS TPHaHOHCKOTO AOrOBOpa I

JlepkaBbI-IOOCAUTEBHUIIBI,  ONPE/ICISABILINEC
MOCJICBOCHHBIE CYABObI HapoaoB LleHTpanbHO
EBporiel, He ObUIM  3aMHTEPECOBAaHBI B
CYIIECTBOBAaHUH CHJILHOTO BEHI'€PCKOrO
rocyJlapcTBa, HE TOJIBKO  IOTEHLHAIBHOIO
COIO3HMKa [l'epMaHMuM, HO U  BEPOSITHOIO
IIPETCHJCHTa Ha TereMOoHu0 B JlyHalickom
Oacceiine. Bompekn Bcem AekimapanusM O
CIIPaBEUTMBOCTH U paboTe MEXKITyHApPOIHOM
SKCHEPTHOM KOMHUCCHUHM, WX IOJIUTUKY [pH
(hopmupoBany BepcaibCkoit CHCTEMbI OTIINYAIIO
CyOBeKTUBHOE (M HaJo0 CKa3arb, JOBOJBHO
MOHATHOE)  CTPEMJICHHE 1O  BO3MOXKHOCTH
ocnabuth BeHrpuio, YCWIMB OJHOBPEMEHHO
MO3ULIMKA €€ coceneil. Teppuropus HOBOTO

BEHI'EPCKOTO rocy/iapcTBa COIJIaCHO
Tpuanonckomy poroopy 1920 r. cocraBuia
OKOJIO 30% IUIOMIAaU HACTOPUYECKOTO

Benrepckoro xoponectBa. Ha Heil B rofg
Tpuanona mnpoxuBan Bcero 41% HaceneHus
JOBOCHHOM Benrpum, mnpu d3TtOM Hapsaay cC

3eMJISIMM, TJ€ OCHOBHOE SpO  HACEIICHHS
COCTaBJISUTH MIPEKHUE HAIIMOHAJIbHBIC
MEHBIIIMHCTBA  (XOpBaThl, CepObl, PYMBIHBI,

CJIOBaKH, 3aKaplaTCKUE PYCHHBI), K COCEIHUM
CTpaHaM OTOLIEN W psi  TEPPUTOPHUH  C
npeobjiaJaHueM  BEHIepcKoro  3THoca (B
yactHocTH, B IOxHo# CrnoBakuu 1 B BocTouHoM
TpancrnbBaHuM, BAAIM OT BEHI'€PO-PYMBIHCKUX
1"paHI/1u).12 HeusmenHo mperennoBaBmiasg Ha
BEAYLIYIO pPOJb Ha BOCTOKEe LleHTpanbHOI
EBponbl BeHrpust mocie nopaxeHuss B NEPBOU
MHUpOBOM BOIHE ObLila HU3BE/IEHA JI0 TOJIOKEHUS
OJHOTO W3 MalblX ToOCydapcTB (coceqHue
Pymbrans, YexocnoBakust u FOrocnaBusi kaxxmast
B OTAENBHOCTM IIpeB3olUIM Benrpuro 10
TUIOLIA U ¥ TIO YMCIIEHHOCTH HACEJICHUS ).

Kak wm3BectHO, comnacHO TpuaHOHCKOMY
noroBopy TpaHcHbBaHMS U IPUJIETAIONIHME K HE
obnactu banar, [Tapimym (coriacHO pyMbIHCKOM

Benrpun, cm.: Jlacno Konmiep. Hcropus Benrpuu.
Tricsiuenerne B rieHTpe EBponsr. M.: Beck mup, 2002.

12 Benencraue TpuanoHckoro norosopa KoponecTBo
cepOoB, xopBaroB M cioBeHueB (¢ 1929 r. Orocnasus)
nosyumwio XopBaTuio (00aJaBIIyI0 paHee aBTOHOMHEH B
pamkax  KopomesctBa  Benrpwss) wu  BoeBoauny,
YexocnoBakuss - CroBakui0 U 3akapnarckyro YKpauHy
(qare omnpezersBIIYIOCS, B TO BpeMst Kak [loakaprarckast
Pych), ABctpust - camble 3amajHble paiioHbl BeHrpum,
obpazoBapmme mocne 1920 1. aBCTPHICKYIO TPOBHHIIHIO
Byprennan. HawuGosnee 3HAYUTEINHHBI ObLTH
TEeppUTOpHAbHBIE TpHoOpeTeHNs PymMbIHIN.
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tepmuHOonoruu - Kpumana) u MapaMypemm ¢ 3TUM  CyLIECTBOBAIO  SKOHOMHYECKOE
nepeuuti  Bo BiajgeHue Pymbmuu.  OOwiasi mnpuTecHeHHe OIPE/ICIICHHBIX KaTeropuii
IJIOIIAb 3THX 3eMelb mpeBbickiaa 100 ThIC. KB. BEHIepcKoro HaceieHus. Tak, arpapHas pedopma
KM., YTO TIIPEBOCXOAWJIO IO TEPPUTOPUM TEPBOM  TOJIOBHUHBI 1920-x  romoB B
TpuaHoHCKYI0 Benrpuro (93 Teic.). Xors ans TpaHCHWIbBaHMM HE TOJNBKO KOH(HCKOBAIA Y
TAKOro pelieHust ycrpoutenell BepcalbCckoil  BEHrepCeKHUx MOMEIIMKOB OKOJIO 2/3

CHCTEMbI UMEJIUCh BECbMa CEephEe3HBIE OCHOBAHUS
(mpexxae Bcero mpeoOnasaHue  PYMBIHCKOTO
THOCAa B TpchnanaHHpg), npobieM B
pe3y/IbTaTe HEe YMEHBIIHIOCh.

C onHOI CTOPOHBIL, PEKHSSA JUCKPHMHUHAIINS

PYMBIH  CMEHSIETCSI HOBOW -  OOBEKTOM
NPUTECHEHUH  CO  CTOPOHBI  OFOPOKpATHH
KOPOJIEBCKOI Pymbinnm CTaHOBUTCS

JBYXMUJUTMOHHOE ~MafbsPCKOE MEHBIITUHCTBO.
Eme 9 nekabpst 1919 r. ObLT 3aKIFOYEH JTOrOBOP
COIO3HBIX JiepkaB C PymbHHEH, cormacHo
KOTOPOMY PYMBIHCKOE MPaBUTEIBCTBO 00513a710Ch
o0ecreunTh 3aIIHATY HAMOHAIBHBIX
MEHBIIMHCTB. J[0oroBopoM ObLIO, B YacTHOCTH,
IPETyCMOTPEHO CO3/1aHHE KYJIbTYPHOM (B TOM
YyCle IIKOJBHONM M PEIUTHO3HOI) aBTOHOMHHU
JUIl KOMIAKTHBIX rpynn B 600 TbhIC. BEHIPOB,
npoxuBaronmx B Bocrounoit TpancunbpBanny Ha
TeppUTOpHHU B 17 ThIC. KB. KM. JTa MEpa, O/IHAKO,
Tak M He Obutla peaym3oBaHa. Kpome Toro,
MHOTHM ThICSi9aM BEHIPOB OBLIO OTKAa3aHO B
TOTy4eHHH PYMBIHCKOTO TpakiancTea. Hapsiry

B Tpynso He cornacutbes ¢ MEeHueM T.M. HcnamoBa u
T.A. TlokuBaiinoBoif 0 ToM, 4TO TpPHAHOHCKHII MMpPHBIHA
JIOTOBOp GOk OOMOy 3aMe[JIeHHOro JeiCTBUS IIOA
3[aHME TAaK HAa3bIBAEMOTO «MHPHOTO YPETyIMPOBAHUI» B
BOCTOYHOII 9acTH  KOHTWMHeHTa». (TpaHCHIbBaHCKUIA
Bompoc. Beenenue, c. 5).

¥ Cormacro YIIOMSIHYTOMY JIOTOBOPY OT 9 nexadpst 1919
r. PyMbIHES 00s13a51ach PH3HATH CBOMMH TIOJIHOIIPABHBIMU
TPa)XKIaHaMH BCEX JIML, TPOKMUBAFOIINX WM POJHBIIMXCS
Ha TEPPUTOPHSAX, OTXOMAIIMX TMOJ €€ IOPHCIHKIMIO.
Hecmotps Ha  3TO  00s3aTeNBCTBO,  PYMBIHCKOE
TIPaBUTENIHCTBO 3aKOHOM, MPHHATEIM B 1924 ., mocraBmiio
JIOTIOJTHUTEIIGHBIE YCIIOBHS TS TIOTYHYEHHS TPAKIaHCTBa, H,
UCIOJB3Ysl  TOJOXKEHHMS  3TOr0  3aKOHA,  OTKA3aloch
TOATBEPANTh TIOMIAHCTBO OKOJO 250 THIC. BEHTPOB,
MPOXKUBABIIMX B TPaHCHIBBAaHMM W OTHOCHBIIMXCS K €€
KOPEHHOMY HaceNleHH0. MHOTHE W3 3THX JII] BCIICICTBUE
TPYIHOCTEH, O0YCIIOBJICHHBIX HETIPOYHOCTBIO COLMAIBEHOTO
MOJIOXKEHUsI, MepeceIuch B BeHrpuioo, HeKOTopble
BEPHYIIUCh B pOAHBIE Kpas Iocle mnepefaud BeHrpuu
CesepHoii TpancunbBanmuy B aprycre 1940 r. Cum. 06 3Tom B
3aIucKe BEHIEpCKOM  JieTleranuy, aJIpeCOBaHHOM
IMapwxckoit ~ MupHOI KOH(epeHIH 1946 I.:
TpaHcuIpBaHCKHI BOIIPOC, C. 423.

B cBs131 ¢ HE3aKOHHBIMH OTPAHIMYEHHUSAMH O(DUIIHATBEHBIM
Byxapectom TpaB HEPYMBIHCKOTO HaceJeHus,
TapaHTHUPOBAaHHBIX ~ MEKIYHApPOIHBIM  COIVIAIICHHEM,

MPUHAVICKABIIEH UM 3eMeNbHOM COOCTBEHHOCTH
(11,7 muH. ra), TIaBHBIM 00pa3oM B IOJB3Y
PYMBIHCKUX erCTBSIH,ls HO M COTHAJIA C 3eMJIHM
Maccy  BEHI'€PCKOIO KpCCTBHHCTBa.w Ilo
BEHIEPCKUM [JIaHHBIM, B IIEPUOJ MEXKAY ABYMsI
MUPOBbIMH BOMHamMu Okosio 200 ThIC. BEHTPOB
[IPEAIIOYWIA SMUTPUPOBATH U3 PYMLIHI/II/I.17

C JIpyroi CTOPOHBI, BEHI'€PCKOE
HAIMOHAJILHOE CO3HAaHWE KpaiiHe O0JIe3HEHHO
BOCIIPUHSUIO  yTpary TpaHcuibBaHWM, Kpas,
UCTOPUYECKHE CYAbObI KOTOPOrO Ha MPOTSHKEHUN
CTOJIETHIA ObLUTH JOBOJILHO TECHO MEPEIUICTEHbI C
cynpbamu camoit Benrpun. OTpbIB BEHrepckomn
NPOMBIIIIEHHOCTH OT BaXHBIX HCTOYHHUKOB
CbIpbsi, OCTaBIIMXCAd B TpaHCUIbBaHMH, a
CEJIbCKOrO XO035IICTBA OT OJHOTO W3 TIJIaBHBIX
PBIHKOB cObITa CBOEW MPOIYKIMH, KaK M yTpara
HEKOTOPBIMH 3HATHBIMU (haMUITUSIMU BEHI'€PCKOM
apUCTOKpaTHU CBOMX HacJIeACTBEHHbIX
3eMENbHBIX BIIAJICHUM, cTanu (akTopamu, B
3HAUUTEILHOM ~ Mepe  CHOCOOCTBOBABLIMMU
OCKATalMd  TEPPUTOPHAIBHBIX  NPUTA3AHUM
Bynanemirta B OTHOLIEHMHM BOCTOYHOTO COCEZA.
BHemHss nmonuTrKa XOpTUCTCKOro pekiuMa Oblia

3aKJIFOUeHHBIM B Jiekabpe 1919 r. u moammcaHHBIM Taroke
PYMBIHCKMM  TIPaBUTENICTBOM,  BenmukoOpuTanust
Opaniwist BRICTYIIIN B Havyase 1938 1. ¢ mumioMaTuaecKimM
JieMapiIIeM, 3a KOTOPBIM, MpaB/a, CTosUIa He CTOJIBKO 3a00Ta
0 MCHBIIMHCTBAX, CKOJBKO HEIOBOJBCTBO Bce Ooree
HAMEYABIIMMCS K OTOMY BpEeMEHH MPOTePMaHCKAM
BHEIITHETIOIMTIHYECKIM KypcoM PyMbIHHE (TIOKa3aTelbHO,
YTO CTOJb PEIINTEIHHBIX IIPOTECTOB TAaKOrO poAa Co
cropons! Jlormona u [laprxka, Kak MpaBuIto, HE MOCTYTIAIO
B  ycloBmsiX, Korma  bByxapect — mpuaepxuBaics
TOCJIEIOBATENILHO ~ TPO(PAHITY3CKOH  OpueHTarmu). B
MIPOTHBOMIONIOKHOM Jlarepe Takke B 3aBHCHMOCTH OT
TIONUTHYECKON  KOHBIOHKTYPHl 3BYYaJId AaHAJOTHIHBIE
MPOTECTHL.  XapaKTepHO, B YaCTHOCTH, HAIIyMeBIIee
3asiBienre Myccommum ot 1 HosOpst 1936 1. (B oamH 13
MOMEHTOB ocoboii Ommoctn Puma ¢ Bymamerrom) o
MIJUIHOHAX TOPa0OMICHHBIX BEHTPOB B Pymbramm. Cw.:
TpaxcunbBaHckuii Bonpoc, c. 178, 186.

5 Tam xe, c. 180.

' Bompoc 06 ymeMieHMH @paB HAMOHAIBHBIX
MEHBIIMHCTB TIPH OCYILIECTBICHUH arpapHod pedopMbl B
TpaHcunbBaHNM MOJHUMAJICS] BEHI'€PCKOM CTOpOHOM B JIure
Harwii B 1925 - 1927 1r.

Y7 TpancubBanckuii Borpoc, c. 407.
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W3HAYaIIbHO HalpaB/ieHA  HAa  PEBU3UIO
TPUAHOHCKHMX I'PaHUL], BOCCTAHOBJICHUE Bemikoit
Benrpun, nmpuyeM, noxanyd, HH  OIHO

eBpoIIeiicKoe TocyIapcTBo (BKIIIOYas [ epmanuio)

HE  BBLABUTQJO  TpeOOBaHUM  IepecMOTpa
BEpCAIbCKUX  MHUPHBIX  JIOTOBOPOB B HX
TEPPUTOPUATIBHOM acCreKTe c TaKkou

HACTOMYMBOCTBIO M YIOPCTBOM, Kak BeHrpus.
IIpy 3TOM C TOUYKH 3peHHs] BHYTPEHHEH ITOJIMTUKH
JO3yHI peBu3uM TpuaHOHa HMMEN OrpOMHOE
KOHCOJTU/IUPYIOIIee 3HAYEHHE, Oymyuun
BOKHCUIIUM  WHCTPYMEHTOM  JIOCTHIKCHMS
HAaLMOHAJIBHOIO eIuHCTBa. Hano ckasare, 4ro
UPPEAECHTUCTCKUI Kypc XOPTHCTCKUX
NPaBUTENLCTB HAXOAWI TOIAEPKKY B BEcbMa
IIMPOKUX CJIOSIX BEHIepCKOro oOIlecTBa, ¢
OOJIBILIUM TPY/IOM aJalTHUPOBABILIETOCS] K HOBOW
TeOIOJIUTHYECKOU CHUTYaLHN. OcobeHHo
BOCIPUMMYMBBIMU K PEBAHILIMCTCKUM,
PEBU3MOHHUCTCKUM JIO3yHTaM OKa3aJIUCh 3 MIIH.
BEHIPOB, BOJIEIO JIEPKaB-II00EAUTENbHULL
OTOPBAHHBIX OT MaTepu-poiuHbL™  3aberas

8 B cgoro ouepeb U B PymblHMM, - B 3TOM MO>KHO
cormacutbess ¢ M.M. JIMTBUHOBBIM, - «HECMOTps Ha
MPOTrpaMMHBIE PA3INUMS MEXKITY Pa3HOPOAHBIMU IPYIIIaMU
U TEUYEHUSIMU PYMBIHCKOM MOIUTUYECKOH >KU3HH, BOIPOC O
COXpaHEHHHM TI0J, CBOMM TOCIOACTBOM TEPPHUTOPHI,
nproOpeTeHHbIX Tocie  [lepBoif  MHpOBOH BOWHBI -
Beccapabun, TpancibBanny, bykoBunbl, JoOpymku - He
BBI3BIBAT MEXIYy HMMM 3HAUMTENBHBIX pasHoriacuity. (M3
cnpaBkd o TpancunmpBannmu oT 5 wutoHs 1944 1.,
cocraBnenHol npezcenareneM Komuccnn HKUJ] CCCP no
MOATOTOBKE MHPHBIX  JIOTOBOPOB M IIOCJIEBOEHHOTO
ycrpoiictBa M.M. JIutBuHOBBIM. Tam e, c. 233).

«BeHrepckoe HAIMOHATFHOE CaMOCO3HAHHE OBLIO
CKPOGHO M0 00paslly, BIIOJHE COOTBETCTBOBABIIEMY
MHpPOOLIYIEHHIO TpaXKJaH CpPEJHEr0 IO  pa3Mepam
rocynapersa ¢ 20-30-MHIUTHOHHBIM HACEIIEHHEM, B KOTOPOM
MaIbSIPCKHIl  TIpuopuTeT OasmpoBasicsi HE TOJBKO Ha
BYJIBI'apHBIX TPUHIMIAX CTATHCTHYECKOTO OOJIBIIMHCTBA M
PacoBOi TPHHAMISKHOCTH, HO M HA HCTOPHYECKHX U
TIOJINTHYECKHX JOCTIKEHUAX Hally. Takoe camMOCOo3HaHMe
WCTIBITATIO yXKaC MEHTATbHOW KiaycTpohoOuu, Korjaa ero
3aCTaBMJII BTHCHYTHCSI B y3KHE TIPEIENbl MAaTeHBKOM
CTpaHbl, HACEJIeHHOH Bcero & MIH. TpaxmaH», -
CIPAaBEUIMBO 3aMEYacT B JTOW CBSI3U COBPEMEHHBIN
BeHrepckuii  ucropuk JLKonmrep. (Jlacno Kontiep.
HUcropust Berrpru. Tricsiaenerre B ieHTpe EBporisr).

B moarorosnennoit pedepenrom Hapkomunnena CCCP
b.A. Teiirepom B mrome 1942 r. cnopaske «IInaHbl
BOCCTaHOBJICHHS «MCTOpUYECKON BeHrpum» B TOBOEHHBIX
TPaHMIAX» JABAICS CHEAYIOIIMHA aHAIW3 CHUTYalHu:
«VICKYCCTBEHHBIH OTPBIB B PSAJIE CIIy4aeB KOMIIAKTHBIX Macc
Maapsp oT BeHrpum crenan Hen30€KHBIM BO3HHKHOBEHHE
CETapaTUCTCKOTO JBIKEHUS Ha TEPPUTOPHH TOCYIApCTB-
HACIIEHUKOB U CIUIOYEHHE BEHTEPCKUX MEHBIIMHCTB Ha

HEMHOTI'O BIiepes, 3aMetuM: koraa B 1940 r. npu
nopaepxkke ['mtiiepa u Myccomunun CeBepHas
TpancunbBanus ObDla BO3BpaimieHa BeHrpuwy,
MIJUTHOHBI BEHI'POB KaK B CaMO CTpaHe, TaK U B
COCEJJHUX TOCY/AApCTBAaX BOCIPHUHSUIM 3TO Kak
BOCCTAHOBJICHUE UCTOPUYECKOMN
cripaBeuTBOCTH.

XopTu U ero OKpy)KeHHe, YTBEpAUBIIHECS Y

BlactTi B BeHrpum BcreactBue — majieHUS
Benrepckoii coBetrckoit pecryomuku 1919 r., kak
W3BECTHO, C  KpaillHel  HENPUMHUPHUMOCTHIO

HPPEICHTUCTCKON OCHOBE. DTO BIKEHHE Ha MEPBbIX MOopax
craBwio cebe 3amadeil  Oopp0y 3a  COXpaHCHHE
HAIMOHAJIBFHOTO E€IMHCTBA B UYXKIOM TOCYJapcTBE H, B
KOHEYHOM CUeTe, MPECIICA0BATIO LElb JOOUTBCS PEBU3HH
TPHAHOHCKMX TPaHWI] W BO3BPALICHUS OTTOPTHYTHIX
tepputopuii Benrpun. Co cBOeH CTOpOHBI, BEHIE€PCKHE
NPaBUTENN  BCAYECKH  Pa3kuTald W TIOOLIPSUIHA
MPPEICHTUCTCKOE IBIDKEHWE B COCEAHMX C BeHrpuei
CTpaHaXx, PacIIMPHBIINX CBOM TEPPUTOPHH TOCIIE MUPOBOH
BOMHEBI 3a cueT Benrprmmy». (TpaHcrisBaHCKHI BoOIpoC, C.
171). ToroBuBimMecs BO BpeMs BOMHBI M YacCTUYHO
OIyOJIMKOBaHHBIE B HAa3BaHHOM COOPHHKE aHAJIMTUYECKUE
3amcku b.I'efirepa mo mpobnemam BHENTHEH MOJIUTUKA
Benrpuu, o BeHrepo-pyMbIHCKOM TepPUTOPUATIBEHOM CIIOPE,
XOTsI, KOHEYHO, ¥ HE CBOOOZHBI OT BYJIBI'APHBIX KIIACCOBBIX
CXEM, COOTBETCTBYIOIIMX BPEMEHH CBOETO HAITHCAHMS,
BMECTE C TE€M HpPE/ACTAaBIIIOT CO00i 00pa3ipl JOBOIBHO
rmyOokoro mommTraeckoro aHammsa (Tam xxe. [lok. 47, 48).

20 OGBEKTHBHOCTH PajId, HAZO BCE e 3aMETHTb, UTO B
1930-e rompl, B YCUOBMSX, KOTIa MEXIyHApOIHAS
00CTaHOBKAa HE TMO3BOJSUIA OTKPBITO CTABUTH BOMPOC O
BO3BPAILICHUU CIIOPHBIX TEPPUTOPHUM, B  BEHIEPCKOM
MOJIUTHKE HaOMIofanack M KOMIIPOMHCCHAs TEHACHIWMS B
oTHoweHUsIX ¢ PymbiHuell. Hekoropele InporepMaHcku
HACTPOCHHBIE JeATeINH XOTeNH YperyimpoBarth
TPaHCWJIbBAaHCKMHA  BONPOC TAaKUM  00pa3oM,  YTOOBI
TpancunpBanust OO ObDIAa TIpeBpalieHa B HEOOINBIIOE
Oydeproe TocymapctBo Mexny PymbmHmeidi m BeHrpueti,
mmbo, B Xy/IIeM Cllydae, ocTajach B cocraBe PymbIHMM C
IIMPOKUMH TIpaBaMy aBTOHOMHUH. CIIEICTBHEM 3TOH JIMHNM
B BEHIEPCKOM TMOJMTHKE SIBUJIOCH COTJIAIICHHE MEXITY
Benrpueii u ctpanamu Maiolf AHTaHTBI, TTOJITHCAHHOE B
bnene (FOrocmaus) 23 asrycra 1938 1. B otBer Ha
obemranie  BeHrpun He  NPUMEHSTh  CHIBI  OHO
npeaycMaTpuBajio corfiacie Pympianun u  FOrocnaBun
3aHATBCSL  YPETYJIHPOBAaHWEM BOMPOCA O  TOJOKESHUU
BEHIePCKOTO  HAIMOHAJIBHOTO  MEHBIIMHCTBA B 3THX
crpaHax. B  mocnemyromme — Mecsmpl, € KpaxoMm
UYexocloBakhy, W3MEHEHWE COOTHOIICHHMS CHJI  Ha
MEXIyHapOAHOH apeHe OTKPbUIO TIepell BEHIepCKUM
PEBH3HOHM3MOM 0oJiee OJaronpusTHBIE TEPCIEKTHBBL, U
STUM HE3aMEUIMTENBHO BOCHOJIB30BAIOCH  XOPTHUCTCKOE
TIPaBUTENBCTBO, BHOBb AKTHBH3UPOBABIIICE
AHTHPYMBIHCKYIO Kammanwio. [logpobGmee cm.: A
[ymkam. Bremmmss nomntuka Benrpun. ®eppams 1937 -
ceHTssOpsr 1939 1. M.: HHCTUTYT CHIaBSHOBENCHHUS W
oankanuctku PAH, 2003.
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OTHOCWJIUCh K KOMMYHUCTHUYECKOM MICOIIOTUH U
BUJIeNH B 9KcriaHcuu COBETOB Ha 3araji IJ1aBHYIo
yIpo3y MHUPOBOI LIMBUWIA3ALIN. «Ja
YyeJI0BeYeCTBa HET CIIOKOMCTBUS, 0€30I1aCHOCTH U
CYaCThsl, IOKA HE YHUUTOXKUM COBETHI», - TAKOBA
ObUTa Mo3uIMs pereHra BeHrpuu, n3noxeHHas B
omHoM wu3 mmcem.”” Ilpm Bcem mnpu 3TOM
UJICONIOTHYECKUIT (haKTOp OTCTyNal Ha 3aJHUM
IWIaH TaM, TJE JelI0 Kacaloch OOBEKTHBHOIO
copragenusi uatepecoB CCCP u XopTHCTCKOM
Benrpun. Ilockombky Hu B MoOCKBE, HU B
bynanemre  pemmTenbHO  HE  NPUHUMAIH
Bepcanbckoil cuctembl, CyIIECTBOBala OCHOBA
Uil COMMKEHUsT NIBYX CTpaH, TeM Oosee, 4To
KaX/asi U3 HUX UMeJia CBOM TEPPUTOPHAIBHBIC
NpETeH3Un K PYMHHI/II/I.ZZ ITo mepe Toro, kak B
YCJIOBHSIX BTOpOM MHpOBOM BOIHBI Bce Oonee
peanbHOI CTaHOBHJIACh MEPCIIeKTHBA
JabHEeHIero nepecMoTpa TpaHMII B
Hentpanshoit u  HOro-Bocrounoit  EBpone
(mauaBmerocst eme B 1938 1.), Benrepckas
MOJIMTUYECKasl 2JUTa Bce OOJbIIe OCO3HaBala
obmHocts  ycrpemiiennii CCCP wu Benrpuw,

2 ur. mo: HUcropus Benrpuu. T.3. M.: «Hayka», 1972,
c.292.

22 Obemranne mapckodt Poccum  mocopeiicTBoBaTh
PymbiHum B momydenun TpaHCHIIBBaHMM yTPAaTWIIO CBOE
3HaYeHUe ¢ BbIXOAOM Poccum w3 BoOMHBL, PymbiHuS
noyumia TpaHCHIIBBaHHIO IPH MOMOIIH BenmkoOpuTanmy,
Opanryu u CHIA. C apyroii cTOpOHBI, BOCTIONH30BABIIUCH
CIIOKHBIM TostoxkeHneM CoBerckoit PecryOomiku, Pymbraus
B Hauasie 1918 r. okkymuposana beccapaburo. Ota akims
TaK HUKorzaa M He Opuia mpm3HaHa CoserckuMm Coro3oM B
KauecTBe 3aKOHHOW. Kak HEOTHOKpaTHO OTMeYasoch B
Hay9IHOI JmTeparype, TIpu YCTaHOBJICHUH
muruioMatudeckux otHorreHnii ¢ CCCP Becnoit 1934 .
npaBuTen BeHrpum pyKOBOACTBOBAIMCH CTPEMIICHHEM
JOOWTBCS ~ COTpyIHMYECTBA C MOCKBOM Ha OCHOBE
HepelreHHoro Oeccapabckoro Bompoca. Te ke MOTHBBI
CHIIPAI  PEIIAIOIIYI0  POJb  IIPH  BO30OHOBIECHWH
OTHOIIIEHWH OceHpto 1939 T., BCKOpe MOCIHe 3aKITIOUeHHUS
COBETCKO-TEPMAHCKOTO IIaKTa (3a Tojiroma OO0 PEe3KOro
noBopota Bo BHemHeid momutrke CCCP, a wmeHHO B
teBpasie 1939 1., oHM OBUM mpepBaHBI IO HACTOSHHIO
MockBel  BCHIEACTBHE TpHCcOoenuHeHWs Benrpmm
AHTHKOMHHTEPHOBCKOMY MakTy). Cm., B acTHOCTH: T.A.
Ioxwusaiinosa, T.M. Mcnamos. TpancunbBanust - SI0JI0KO
paznopa mexny Benrpueit u Pymeinueil. B: Ouaru tpesoru
B Bocrounoii  EBpome  (/[lpama  HalMOHAIBHBIX
npotuBopeunit). M., 1994, c. 75 - 77; Omm xe.
TpancunbBaHckuii Bonpoc. Beenenue, c. 6. Cm. taxoke: A.M.
ITymkam. Bremnsa nomutuxa Benrpum. Ampems 1927 -
deBpanp 1934 r. M., 1995; On >xe. BremmHss nonutrka
Berrpun. ®espans 1934 - saBaps 1937 1. M., 1996; O= xe.
Buemmsst nomutuka Benrpun. ®espans 1937 - ceHTs0pD
1939 r. M, 2003.

HAlEJICHHbIX Ha MPUOOPETEHHE OIpPEICIICHHOM
YacTU PYMBIHCKOM Teppuropuu. Kak ormeuan B
Hayae 1940 r. B cBoeM paboueM JHEBHHUKE
nonmpen CCCP B Benrpun H.W. [1lapoHoB, kak B
MOJUTUYECKUX Kpyrax bynamemira, Tak u cpeau
MHOCTPAHHBIX  JUIUIOMAaToB, pabOTaBIIMX B
Benrpun, BbICKa3bIBAIMCh MPENIONOKEHUS O
nponsmwxkenurn CCCP B 0603pumMoM OyryriiemM Ha
OaJIKAaHCKOM HAIPaBJICHUH, TIEPBOM )K€ CTPAHOH,
CTOSIBIICH Ha TYTH OXHIA€MOW COBETCKOM
IKCIIAHCHUH, ObLT1a B CHITY CBOETO
reorpauyeckoro  IMOJIOKEHHS PYMBH-II/IH.23 B
IPEBKYILIEHUN  CTOJb  JKEJATEIbHOIO  JJIs
XOPTUCTCKOW BeHrpun pa3Butusi coOBbITHIT ee
MHUHHCTP HMHOCTpaHHBIX Jnen rTpad I.Yakwu,
Oecemyss ¢ OKypHAIMCTaMH,  JelyTaTamMu
napjiaMeHTa, MHOCTPaHHBIMM JUIUIOMaTaMH, C
yIOBJIETBOPEHUEM KOHCTaTUPOBAJ
«HOPMAJIBHBII» XapaKTep COBETCKO-BEHI'€PCKUX
OTHOILICHUH, OTCYTCTBUE B3aUMHBIX MPETEH3UH.
B suBape 1940 r., Bctpeuascr B Benemuu c
MHHHUCTPOM HWHOCTpaHHbIX naen Uramum 3sTem
Myccomman ["Unano, oH SKOOBI TPH3HABAICS
UTAIBSIHCKOMY KOJUIETE: «Mbl CIIOKOMHBI 32 HAIITy
KapIaTcKyl0 T'PaHWIly, HUKAKUX pa3sHOINIaCHi ¢
CoBeramMn He MMeeM BOOOIIE U YrpoKaeMbIMU
ceGsi C OTO CTOPOHBI He dyBCTByeM».!
OpueHranmu Ha cOmbkeHHe (KOHEYHO, JI0
m3BecTHBIX mpenenior”) ¢ CCCP B menoM He
NPETSATCTBOBAIO ¥ OCO3HAaHWE BEHI€PCKUMU

23 TpaHcHIBBAHCKHIA BONPOC, C. 13.

24 Tam e, c. 23 (U3 maesnuka H.IllapoHoBa. 3anmck 1o
utoram Oecespl ¢ Yaku 13 derparst 1940 1.).

® D npenensl ObUI  OOYCIOBIEHBI HE TONBKO
NPUHIWNNAAIBHON HENPUMHUPUMOCTBIO KOHCEPBATUBHOM U
OTYACTH  MPABOPAJUKATBHOA  MOIUTUYECKOM  DJIUTHI
Benrpum K KOMMYHHCTUYECKOH HJEOIOTMH, HO U
coxpansiBLIelcs JuHuel npasutenbctBa [1.Teneku Ha To,
YTOOBI HE CKUTATh OKOHYATEIIFHO MOCTOB K aHTJIO-(hpaHKO-
aMEpUKaHCKOM Koammuuu. Berpewasch ¢ auuiomaramu
BemixoOpuranmm u @paHnuu, TOT e Yaku 3aBepsit Ux B
HEM3MEHHOCTH aHTHCOBETCKOro Kypca Benrpuu. Y moOHBIM
NOBOJIOM [UISl Pa3Bsi3blBaHUs B BeHrpum maccupoBaHHOMN
NIPONIaraHUCTCKON KaMITaHAU AHTUCOBETCKOU
HarpaBieHHOCTH crayna 3uMod 1940 1. BoeHHas akius
CCCP mpoTuB OTHMYECKM PpOACTBEHHOM  BEHIpaM
Ounnsaaym.  [lompoOHee 0 BEHrepcKoi MOJMTUKE B 3TOT
MIEPUOJT U €€ OLIEHKE COBETCKOH auruiomatueit cm.: T.M.
Ucnamos, T.A. IlokusaiinoBa. BeHrepo-pymbIHCKHIT
KOHQIIMKT M coBerckas muuiomMatus. 1940 - mrons 1941
roma. B: Boiina u momutuka. 1939 - 1941. M.: «Haykay,
1999, c. 456 — 471. Cm. Taxke UX pas3zed B KOJUIEKTUBHOM
Tpyne: Bocrounas EBpona mexny ['uriiepom n CTaavHbIM.
1939 - 1941 rr. M.: Unampuk, 1999.
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JIMACpaMU HCIIPOYHOCTHU COBCTCKO-I'CPMAHCKOI'O
COKO3a, BOSHUKIICTO BCJIIEACTBUC OIIPECACICHHOIO

(BpeMEHHOT0) COOTHOILECHUS CUII Ha
MEXIYHapOJHOH apeHe M HEe MMEBLIEro
JonarocpouHord  mepcrekTuBbl.  CChUIKM — Ha
BBICKA3bIBAaHUSI ~ BEHI'€PCKMX  IOJUTUKOB O

HEJIOJITOBEYHOCTU  JPYKECTBEHHBIX COBETCKO-
repMaHCKUX OTHOIIEHUH CTaJIi OOLIMM MECTOM B
JIOHECEHUSIX [TapoHoBa, CJIE/IOBABIIIETO
opunmambHOM ~ ymHMM  HapkomuHzmena u
MIOCTOSIHHO YOEXKIABIIIETO CBOMX COOECEIHUKOB B
TOM, YTO JIB€ BEIIUKHE EBPOMNEHCKHE JIEpP)KaBbl,
AKOOBI ~ HE  WMEBIIME  MEXIy  co0oit
Hepa3pelMbIX MIPOTUBOPEUUIA, BCerza
CIIOCOGHBI 10rOBOPHTHCA. 2

B cBoro oyepenpb pyMbIHCKas CTOpOHA MOCTE
kpaxa YexocnoBakuu, Ilompmm u  Havana
OonbIION BOMHBI 3a TEpeleNl  eBPOMEHCKUX
TpaHMII BITOJTHE oXKuzaia O>KUBJICHUS
BEJIMKOMA/IbSIPCKOTO PEBU3MOHM3MA U CKATAINU
TEPPUTOPUAIBHBIX — IPUTA3aHUN Byzlanenna.27
OTO  3acTaBIsI0 €€  NPUHMMAaThb  MEphI
0€30MacHOCTH, YKpPEIUIsisl, B YaCTHOCTH, 3aa{HbIE
rpanuilbl Pympiaun. [IpuHSATHIO pYMBIHCKUMU
BJIACTSIMU HAJICXKAIIUX MEP MPEAOCTOPOKHOCTH
Cpely TPOYero CrnocoOCTBOBAIM IMPO3BYUYABILIUE
B (espasie 1940 r. uepecuyp BbI3BIBAIOILUE
MyOJIMYHbIE 3as1BJICHUS HEKOTOPBIX
ournmanbHBIX JMI] B bymamermre o Tom, 4TO
Benrpus «He MOTEpnUT OTCPOUKH Pa3peleHUs
TpaHCHIIBBAHCKOrO  BOIpoca JO IPEUECKUX
KaeHay.2> Tlosuwyst oturmansHoro bymanermrra
0COOEHHO YXKECTOUMIIACh BCJIC/ICTBUE
akTuBH3anuu BHauvase 1940 r. Tak Ha3bIBa€MOU
«bankaHnckoli AHTaHTBI», BKIIIOUYABIICH B ceOs
Pymbmuto, FOrocnasuto, I'petmro 1 Typuuro -
CTpaHbl, 3aMHTEPECOBAaHHBIE B COXPAHEHHU
CTaTyc-KBO B perruoHe. UToObl CKIIOHUTH B CBOIO
TMOJIb3y MHEHHE KPYITHBIX JIEp>KaB, B BEHTEPCKOM
MHJle pmaBai  3aBEpEeHUs]  MHOCTPaHHBIM

% Cwm., HanpumMep: TpaHCHIBBAHCKHIA BOMPOC, ¢. 154 -
155.

B YCJIOBUSIX HadaBlIelcs BTOPOM MUPOBOI BOMHEL, 30
ceHTs1IOps 1939 ., TONBITKM HTAJIBSHCKO-IOTOCIABCKOTO
nocpefHUYecTBa npuBend Benrpuro u  PymbmHMIO K

06010Z[HOMy COIIaCUIO OTBECTH 4acCTb BOﬁCK,
COCPCAOTOYUCHHBIX  BJIOJIb T'paHUllbI, O/IHAKO  4epe3
HECKOJIbKO MECALCB BCE BCPHYJOCH B IIPEIKHEE, KpaﬁHe
HaIpsHKECHHOE COCTOSIHHC, YpeBaToC BO3MO>XHOCTBIO

BOEHHOTO KOH(ITHKTA.
*TpancumsBanckuii Borpoc, c. 22. (M3 nHeBHMKa
nommpena H.I1TapoHosa).

JMIIOMAaTaM O CYIIECTBYIOIIMX SIKOOBI IUIaHax
NpeAoCTaBiIeHUsT TpaHCUIIbBAHUM ABTOHOMHUHU B
cocraBe Benrpuu. bosick, onHako, cBszath cels
yepecuyp Jaleko HIYIIMMH  OOCLIaHUsIMHU,
IIPE/ICTABUTENN COOTBETCTBYIOIIMX BEHIEPCKHUX
NPAaBUTEIbCTBEHHBIX CTPYKTYp JENAIA B TO K€
BpeMsi U CYIIECTBEHHbIE  OroBOpkd. B
NPO3BYYaBLIEH B HEKOTOPBIX 3asBJICHUSX MBICIN
O TOM, 4YTO YCTaHOBJIIEHME 0CO0Oro craryca
HAIIMEHBIIMHCTB B OyAymield  BEHrepCcKoun
TpaHcuIIbBaHMM HE CIIOCOOHO CHSTH OCTPOTY
CYLIECTBYIOLLEH IpoOJIEMBI, JIETKO
NPOYMTHIBAICS  3a0JIarOBPEMEHHBI  OTKa3 B
IPEIOCTABIICHHH PYMbIHAM TAKOTO cTaTyca.”’
3a00Tbl XOPTUCTCKHMX BJIACTEH O MOJJIEPIKKE
CBOMX PEBU3UOHHUCTCKUX TpeOoBaHU COBETCKIM
Coro30M Kak OHOW M3 OONBIIMX AEpXaB ObUTH
JeIoM TeM Oosiee HACYIIHBIM, YTO TTO3MIUS
bynanemra Haxommia Majlio TOHMMAaHUSL He
Tonbko B Jlonnone u [lapwxke (cTonmmiax crpaH-
ycrpoutenelt Bepcanbckoil cUCTeMbI), HO TakkKe
B bepmuae u Pume. IlpaBurensctBo rpada
IL. Tenekn XOpOLIO OCO3HaBAJIO, 4TO
UPPENCHTUCTCKUE IUIaHbl BeHrpuum He MoOryr
ObITb pealM30BaHbl O€3 corjiacusi AepKaB Tak
Ha3bIBaEMOM «oCW» W B IIEPBYIO Ouepenb
I'epmannu, nocne aHnumoca ABCTpUM M Kpaxa
YexocnoBakuu BCE Oonee SIBHO
nomunuposasiueid B Cpennelt EBporie. Mexny
TEM, HaKaHyHE BOWHBI B bepimHe nognep xuBanm
9TH IU1aHbl BeHrpuu mpexie BCero B TOM Mepe, B
Kakol OHM OBUIM  HAlpaBlIEHbl  MPOTHUB
HETIPUMHUPUMO BPaX/I€OHOM «TpEeThbeMy peixy»
YexocnoBakuu. C penieHneM oOmed 3amgauu
(pacmagoM ~ YEXOCIOBAIKOrO  TOCYIapcTBa)
I'vtnep u ero OKpyXeHHE YyXKe BCE MEHee
COYYBCTBOBQJIM BEHIEPCKOMY PEBU3HOHHU3MY,
IIOCKOJIBKY PE30HHO IOJIarajii, 4To Ype3MEPHOE
ycunenue Benrpum Oymer  crmocoOCTBOBAaThH
IIPOBEACHUIO €€ IIPAaBUTEILCTBOM  CIHIIKOM
HE3aBUCHMOTO  BHEIIHEMOIUTUYECKOTO  Kypca
(Takoe mpesCTaBiIeHHE MOAIEPKUBATT U COBCEM
HEIABHUIA HWCTOPUYECKUH OMBIT - TOMNBITKH,
Mmyckail u TiieTHsle, oduimansHoro bynamemnira

% Ha 510 o6patun BauManwe u ompen H.U. lapoHos.
(Tam ke, c. 23). Hamo BMecTe ¢ TeM 3aMeTUTh, 4TO H
PYMBIHCKOE MpAaBUTENIBCTBO B IPEAIIECTBYIOIIUE OB
OTKa3bIBAJIOCh TIOWTH Ha COMNIALIEHHE C BEHIEPCKUM B
BoOIpoce 00 OmpemesieHrH 0co00To CTaTyca BEHIEpPCKOTO
MEHBIIMHCTBA B PyMBIHMH, MOTHBHpYS CBOIO ITO3WIIMIO
COXPAHSBIIMNMHCS ~ TEPPUTOPHAIBHBIMA  TPUTA3AHUAMH
Benrpun.
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BO BTOpoi mnonoBuHe 1930-x romoB uyepes
YCTAaHOBJICHUE TECHbIX CBs3ell ¢ Hranmen,
Agscrpueii, Ilonpmelt u FOrocnasuell co3nathb

HeKOTOpBIfI IIPOTUBOBECC FepMaHCKOﬁ JOMUHAaIIUN
30)

B peruone CkazpiBanach TaKXKe
3aMHTEPECOBAaHHOCTh  «TPEThETO  pelixa» B
HEKOTOPbIX 3 CTpaH, Ha KOTOpBIE
PacIpoCTPaHSIIICh BEHIePCKUE
TEpPUTOPHATIbHBIE aMOWIIMK - B YacTHOCTH, B
PympiHun u B «He3aBucuMoi» CliOBaKuw.
OrtkpbITas IIOJIIEPIKKA BEHI'EPCKUX

PEBU3MOHHUCTCKUX TPeOOBaHUN HCKIIOYMIA Obl
i ['epManuy  BO3MOXKHOCTH — BOBJICUEHUSI
Pymbinnu B cdepy cBoero BiIMsSHHSA, TOTJa Kak €
TOYKH 3pEHHS OCYILIECTBICHUS TEPMAHCKUX
wiaHoB B oTHomeHnn CCCP u Ha bankanax
Pymbinus Obiia juis bepnuHa He MeHee, a Jaxke
Ooiee BaKHOW CTpaHOW, 4YeM BeHI‘pI/I}I.31 K
SIBHOMY HETOJIOBAHHUIO XOPTUCTOB, «TPETHUIl
peiix» Tmocie yHUUTOXKEHHs YexocCIoBaKuu
CaHKIIMOHUPOBAJT 00pa30BaHWE Ha KOPOHHBIX
3eMJISIX «CasiToro Credana»
«CaMOCTOSITETIHHOT0» CJIOBAIIKOTO TOCY/IapCTBa,
(aKkTU4ecKu TepMaHCKOrO npOTeKTopaTa.32 B
CBOIO oOuepelb OKKynauusi BeHrpueinn Bceit
[Moaxapnatckoii Pycu,™ mpowusolenias coBceMm

% Y3 nogeiimeit JmTepaTypel 1o mpobieme cMm.: A
Ilymxam. Bremmnsis nomuruka Benrpun. ®espans 1937 -
ceHTsiops 1939 1.

! Kak crefyer M3 JOKyMEHTOB, 5TO TOHHMAIH H B
Hapxomuupene CCCP. Cm. 3amucky  b.Iefirepa,
OTHOCSIIYIOCS, TIPaBAa, yKe K JPyroMmy IHepHoay BTOPOM
MupoBoii BoiHbI (17 nekaOpst 1942 r.): TpancuiibBaHCKUiA

BOIIpOC, C. 185.
32
B mepBeie MecsIIBl 1ociie MPOBO3IIIAICHHS B MapTe
1939 r. croBalKOro  TrocyAapcTBa  HENOBOJBCTBO

TIPOTIPAaBUTEILCTBEHHBIX KpyroB Benrpun ['epmanmeii Opu10
CTOJIb BEJMKO, YTO JIF00Ast MBICIb O COI03€ C «TPETHUM
peiixomM»  BOCIpPUHMMAJach  3HAYMTENGHOW  YacThIO
0O0IIECTBEHHOTO MHEHUS Kak u3MeHa poauHe. (CM. 00 3Tom
B napopmarmy nommpenctsa CCCP B Benrpun 3a gexadpb
1940 r.: TparcunbpBaHCKHi Bompoc, ¢. 120).

8 TeppuropruaibHple  NPUPALICHUS  XOPTUCTCKOM
Benrpun B 1938-1941 rr. mpoucxomunu B Ciemyromiei
mociefoBartebHOCTH. 2 HOsiOps 1938 1. repmano-
WTaJIBSIHCKUH apOuTpak B BeHne BbIHEC pelieHue o nepenade
Benrpun roxubix obnacreii CrnoBakun u [loakaprarckoit
Pycu (3akapriaTckoil YKpauHbl) IIomaapo okomno 12 Teic.
KB. KM U HaceJIeHueM cBblle | MiH. yenosek. Becnoit 1939
T. BEHI€pCKUE BOWCKa OKKyImHUpoBanu Bcro Iloakapnarckyro
Pycs. B aBrycre 1940 r. Ha 0CHOBaHMM BTOPOTO BEHCKOTO
apbutpaka (cM. Hwke) Benrpms mnomyumma CeBepHyro
TpaucuneBanuio (oxono 43 TeIC. kKB. kM). BecHoit 1941 r.,
BO BpPEMsI aHTHUIOTOCJIABCKOM KaMITaHUU «TPEThETo peiixay u
€r0 COIO3HHMKOB, BEHIEPCKas apMHUs OKKYIHpoBajda H

HE [0 CLEHAapHI0, HalMCaHHOMY B beprune,

BbI3BAJla CO CTOPOHBI  (bropepa THEBHYIO
pea1<umo.34

HenoBonbeTBO, Takum  oOpa3oM,  ObLIO
B3auMHBIM. Jlaxke Hambonee nosubHas ['epManun
YacThb  XOPTUCTCKOW  TOJIMTUYECKOM  IJIUTHI
OTIMYaNach  JAJICKO HE  «AHIILIFOCCHBIMIDY
HACTPOCHUSMH, COBCEM  HE cooupasich

KEepTBOoBaTh B yroay (ropepy uHTEpecamu
BoccTaHoBiieHus1 Benmukoit Benruu. [1pu Tom, 4to
o0e  cTpaHbl  TpeOOBaIM  KapIUHAIHHOTO
nepecMoTpa BepcabCckoll  CUCTEMBL, M 3TO
COCTaBIISUIO OCHOBY JUTS COJMKEHWUSI, TIOTBITKA
HOAYMHUTH BEHI'€PCKUI PEBU3HOHU3M
JTUITIOMaTHYECKAM urpam TUTJIEPOBCKOM
I'epManny OKa3bIBAIMCH MOHAYATY HE CIUIIKOM
yJIaYHBIMH, TIOCKOJIBKY O COBITaJICHUM WHTEPECOB
peun ObiTh He Mormo. Kak crpaBemiuBo
ormevanock B 3anucke HKUJ[ CCCP (urons
1942 1.), «@onbiTku ['epMaHuu  ATBLHEHUIIIETO
pazapobnenuss  KOro-Boctounoi Egporisl,
nommTtuka  Oankanmzaiuu  FOro-Bocrounoi
EBporiel ¢ wmenmbio  co3gaHusl  [OJBACCATIbHBIX
I'epmanuy rocyaapcTB - HAXOUTCS B BOIUIOIIEM

IPOTUBOPCHUN C IIaHaMu BCHI'CPCKOI'O
HUMIICpUAIN3Ma, MpecieAyronnumMu ciib
YCTAHOBJICHUA TCrcMOHNH BeHrpm/I B

Kaprarckom Gacceiite». >
Iloutn cromp Ke CHOEPKAHHYIO MO3ULIUIO
3aHUMaJ B OTHOIIEHUN BEHI'EPCKOTO

3aKpenmia 3a coboii yacts Tepputopun FOrocnaBum ooei
IUIOIIAIBIO OKOJIO 12 THIC. KB. KM.

¥ 0 mpoOeMax — MEXKIYHapOIHBIX — OTHOIICHHH,
CBS3aHHBIX C pazzenioM YexocnoBamkoil —peciryOniKH,
oOpasoBaHneM «He3zaBUcHMOW» CIIOBakMM, a TaKke O
mia”ax ucronp3oBanus ['urnepom Ilonkapnarckoii Pycu B
Ka4yecTBE MHCTPyMEHTa JaBiicHus Ha Benrputo u Ilonbiny
cM.: Bocrounas Eppoma mexmy I'mmrepom n CTamuHBIM.
1939 - 1941 rr. OtB. pemaktopet B.K. BonkoB u JLS.
I'mbnanckmii. M.: Uanpuk, 1999.

% M3 cnpasku pedepenta 3-ro Eporeiickoro otena
HKHJI CCCP B.A. Teiirepa «IlmaHel BOCCTaHOBJICHUS
«ucTopudeckoid BeHrpum» B IOBOGHHBIX TIpaHHIAX» (25
ntonst 1942 r.). TpancunbBaHckuii Bompoc, c. 173. Eme
33/I0r0 70 Hadajga BTOPOH MHPOBOH BOWHBI HEKOTOPBIE
JIuIepel M WIOCOJIOTH  «TPEThEro  pelixa» — oOpariaiu
BHUMAHHE HA HECOBIAJEHHE CTPATErMUECKUX Lenei
Harm3Ma u xoptusma. Tak, A.Posenbepr B HosiOpe 1936 .
BBICTYIIHIT B TIPECCE MPOTHB «BEHIePCKUX (PaHTACTHUECKIX
PEBIBHOHNCTCKUX YCTPEMJICHHID, 3asBHB, UYTO «COOMpaHHe
CIJI TIPOTHB OOJBIIEBH3MA BaKHEE, YEM CO3/IaHHE
PEBU3HOHUCTCKOTO O110Ka». (CM. TaM ke, ¢. 186).
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UppeIeHTH3Ma OPUIMATTHHBIN Pum.*® T Unaro,
BcTpeyasicb ¢ M.YUakum B sHBape 1940 r., mo
HEKOTOPBIM ~ CBEJICHUSIM, COBETOBaJ BEHIPaM
OTJIOKHUTH BBINIOJIHEHHE CBOMX TpeOOBaHHI [0
OKOHYaHUs BOMHBI HA 3alaJHOM (3b7pOHTe, T.€. 110
nopakenuss ®panuyu u AHrimu.” B npuHnumne
Wtanus Bblpakajla T'OTOBHOCTb IOJJIEPXKATh
BEHIEPCKUE TEPPUTOPUATIBHBIE IPETEH3UU K

PymblHMM JMIIb IIpY  MalO  BBITOJHMMOM
yCJIOBUM, 4YTOOBI B  pe3yibTare Oymaylmx
«@IONpaBOK  HeclpaseaauBocTel  TpuaHoHa»

YHCJICHHOCTh HAIMOHAJIBHBIX MEHBIIUHCTB BO
BHOBb IIPUCOEIMHEHHBIX K BeHrpuu pailoHax He
npeBbIicHIa  Obl 30%.%® [Ipryem nozunys
I'epmanun u  Hrtamum B TpaHCHIBBAHCKOM
BOIpoce ObUIa, MO MPOCOYMBILMMCS CBEIICHHSIM,
COITIACOBAHHOM - B XOJI€ BCTPEUH JIUJIEPOB JBYX
crpad B bpeHHepe (Ha rpaHunie ABCTpUM U
Wranun) B Hayane BecHbl 1940 r. ObLIO NPUHSTO
HETJIACHOE PEIICHHUE HE MO0TaKaTh «Ype3MEPHBIM"
BEHIEPCKUM amonmsm. Becpma
npobiaeMaTiyHbl ObUTM 11 BeHrpum mnoucku
HaJIEKHBIX COFO3HUKOB U CPEJI MEHEE 3HAYNMBIX
YYaCTHHKOB «E€BPOIEHCKOro KOHIEpTa» (TaKuX,
kaKk, Harnpumep, FOrocnmaBus wmm Typuwust). «C
BEHIPaMU... TPYIHO UMETH J€J10: OHU OAEPKUMBI
MeraJloMaHued W HE MOTYT IOHATh, YTO BCE
JiepkaBbl Ha bankaHax He XOTAT BUZETH CTapyro
Benrputo... PeBu3noHuWsM U MerajoMaHus
OCTaBsIT MX 0€3 BCAKHUX COIO3HMKOBY, - TOBOPHJI B
deBpaie 1940 1. coBeTCKOMYy  TOJIpETy
H.IllapoHOBY  IOrOCIAaBCKMM  IIOCIAHHUK B
bynanemre Parmmy,*°

OTpHLaTeNbHOE OTHOLLIEHUE JIEPIKAB «OCU» K
MaKCUMAJIMCTCKUM  IUIAHAM  BOCCTaHOBJIEHUS
Benukoii BeHrpun He MOINIO HE BBI3BIBATH B

% B 1930-¢ roapl mojiepxka Mranuell BEHrepcKux
TEPPUTOPHAIIBGHBIX TPUTSI3aHUH HAaXOIWIach B TECHOH
3aBICHMOCTH OT JIWIUIOMAaTHYECKUX WIP, KOTOPHIC BNl Ha
MEXIYHapOJHON apeHe pexxumM MycconMHu B LIENAX
VKPEIUICHUSI CBOETO BEJIMKOJCPKABHOTO TOJIOKEHUST U
COXpaHEeHHUs, XOTS Obl OTHOCHTENIFHOTO DPAaBHOIIPABUS B
quanore ¢ bepmuHoM. BaxHoe  mecto BO
BHEIIHENOJIMTMYECKOX ~ TakTMKe  Puma  3aHMMano
YCTaHOBIIEHHE KPATKOCPOUHBIX COKO30B C HEKOTOPBIMU
MadbIMH M cpeiHuMH (kak [lonbiua) eBpomneickuMu
TOCyJapCcTBaMH, Jajlek0 He B TIOCIETHIO OdYepelb C
Beurpuetii.

¥ TpancwibBanckuii Bompoc, c. 20. (M3 nHeBHHMKa
H.[ITapoxoga).

% Tam x)e, . 27.

% Tam x)e, c. 28.

* Tam e, c. 20 - 21.

Bynanemre 1mioxo CKpbIBaEMOIo pa3apaskeHHUs.
13 deBpas, eme 10 OpeHHEPCKOM BeTpeun, Yaku
ropopwi IllapoHOBY: «MBI OT CBOEro He
OTKaXeMCsl HUKOIZIa M €CJIM MOOeAAT B BOWHE
COIO3HMKM M Mbl OCTaHEMCS B TEHEPELIHNX
TPaHULIAX, MBI 3&¥OKEM IOXKap BO BCEH
EE.pone».41 IIpaBna, B TOT e I€Hb BEHIEPCKUI
MMHHUCTP MHOCTPAHHBIX €Il 3aBEPSUI COBETCKOIO
HOJNIIpEAa B TOM, 4TO g Benrpum Bce xe
NPEINOYTUTENICH  MHPHBIA  IIyTh  PELICHHS
TPaHCWJIBBAHCKOM TPOOJIEMBL: «MBI HE XOTHUM
BOIMHBI U yIEpKHUBAeMCsl OT BCEro, YTO MOIJIO ObI
JaTh pYMbIHaM BO3MOKHOCTb ee
crpoBormpoBathy. > Peus mma 0 IIyMHOI
NPOIAraHAXCTCKOM KaMIIaHWH, pa3Bs3aHHOM B
PyMblHUM B CBSI3M € 3CKalalledl BEHIEPCKHUX
TEPPUTOPUAIBHBIX ~ TMPUTSI3aHUM, O  Mepax
byxapecta 1o ganbHEMIIEMY — YKPEIIEHHIO
3ama/JHbIX TPaHULL

C nauvana utons 1940 r., o mepe Toro, Kak Bce
OYEBHJ/IHEE CTAHOBWICA Yycnex lepmaHun Ha
3anagHoM  (¢poute, mnommpenctso CCCP B
Benrpuu ¢bukcupyer LIUPOKO
pacnpocTpaHuBluMecss B bynamemre ciyxu o
manax CCCP no 3axBaty beccapabuu B camom
Ommkaiimem Oynmymem. Takasg —mnepcrnekTuBa
Ka3alach  BECbMa  3aMaH4YMBOM  BEPXYIIKE
XOPTUCTCKOM apMHH: OJWH W3 TEHEpalIoB Ha
IpueMe B MOJmpeacTBe 19 uioHs npsaMo 3asBUI
COBETCKOMY JAWIUIOMATy, 4YTO BEHIPBI TOJIBKO
xyT 3aHsaTUs CoBerckum Coro3zoMm beccapabuu,
9YTOOBI CAMUM BOWTHU B TpaHCI/IJ'ILBaHI/IIO.43 Cronb
OTKPOBEHHBIM  3asiBJICHUSM  BOEHHBIX  HE
NPOTHBOPEYMWIIM BBICKA3bIBaHUs B BEHI€PCKUX
BHEIIHETIOIMTUYECKUX ~ Kpyrax. Tak,  3aB.
ortnenoM nedatn MU/ Benrpum A.Ymnein-
PeBuiiku 24 uioHs Ha 3aBTpake ¢ repMaHCKUMHU
KypHIUCTaMH TOBOpWJI, 4yTo BeHrpus Gosnbiie
KIaTb HE  MOXKET M JIOJDKHA — HavaThb
mapmmpoBate.! B HiOHe BCe WHTCHCHBHEE
CTAQHOBSITCSl BOEHHbIE IMPUTrOTOBJICHUs] BeHrpuu
Ha BOCTOYHOM I'PaHUILIE, IPOAOIDKAETCS HIMPOKast
MOOWJIM3AIS:  YUCIEHHOCTh  apMUH 10-
MIJUTMOHHOM CTpaHbl K cepeauHe Hrois Obuia
JIOBEIIEHA bi (o) 1,2 MJIH. yenosek.

* Tam xKe, C. 24.

2 Tam xe.

3 Tam xKe, . 33.

“ Tam xKe, c. 35.

> Tam e, c. 48. C | nroms B OTBET Ha OGBSBICHHYIO B
PymbiHMEM (M3-32 WMEBIIUXCS OMNACEHWH BEHTEPCKOTO
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CocpenoTouenne 1Mo 00EUM CTOPOHAM TPAHHIIBI
OOJIBIIIOr0 KOJIMYECTBA BOWCK M OOCBON TEXHHKU

YBEJIMUMBAIO  BEPOSTHOCTH  BOOPYKEHHOI'O
CTOJIKHOBEHHUS, TeM 0oJjiee, YTO NPEIebHOE
000CTpeHHE JBYCTOPOHHMX OTHOIICHHHA HE

MOIJIO HE CONPOBOXKAATHCS MOrPAHUYHBIMU
MHITAICHTAMH.

B crnoxuBmielicss 00cTaHOBKE O(QHIIMATHLHBIN
Bynanmemr  Bce  Oosee  mocienoBaresbHO
JEMOHCTPUPYET CBOE CTPEMIICHHE K COMMKEHHIO
¢ CCCP, uro mnposiBUIOCH Cpeau IPOYEro B
JBYXKPAaTHOM TOCEIIEHUN (B TEUEHHE MECsIa)
rpapom Yaku COBETCKOTO TMOJIMPECTBA, YTO
ObUTIO ’KECTOM OeCTIpele/ICHTHBIM, HE MMEBILIIM
AHAJIOrOB JIAXKE B €0 OTHOIICHHUSX C TEPMAHCKON
muccuelt. [logoOHas nemMoHcTpanus GIM30CTH C©
CoBeraMu Jaxe MOPOJMIA CPEAU MHOCTPAHHBIX
JUIUIOMaTOB OTMEYEHHbIE B paboyeM JHEBHUKE
[[TapoHoBa ci1yXxu 0 TOM, YTO BOIIPOC O B3aUMHOM
akuuu CCCP u Benrpuu B oTHOLIEHNU PymbIHNM
yKe pemeH.47 [lpaBna, odwuIMaTbHBIC WA
Benrpun cBouMHu 3asBIEHUSIMU TeX JHEH He
TOJIBKO CTABWJIM TOJI COMHEHHE MOI00HOTO pojia
NPENONOKEHUS,, HO W BBIPAXKAJIU ONACEHHS B
cBs13u ¢ panpHenmmu aercteusimu CCCP mocne
anHekcuu beccapabun. Tak, Yaku B KOHIIE HIOHS
JICTTJICST C FOTOCJIABCKUM TTOCTIAHHUKOM CBOUMH
MpauHbIMH TpeauyBcTBUsAMH TOro, yro CCCP
«XOTS W HEW3BECTHO KOTJa, HO TMPOHU3BENET
HalajeHue Ha BeHI‘pI/IIO».48 0O3aboyeHHOCTH
BEHIePCKOTO0 MHHUCTpAa HECOMHEHHO HE MOTJIH
HE CII0COOCTBOBATh pa3BEPHYBIIMECS B HIOHE
1940 . coObITHs BOKpPYT MPUOAITHHCKUX CTpaH,

HamazeHns))  BCEOONIyl0  MOOMIHM3AIHIo
BceoOmIas MoOmm3anys B Benrprn.

“® Bemrepckoe OOIIECTBO B IENOM HE Pa3IENsuio
Siopur TIpaBsIIe BEpXYyIIKH, HE TOJNHKO YBEPSHHOH B
ycrexe B ciydae KoH(umkra ¢ PymbiHMel, HO W
MPOBOIMPOBABIIeH  Takod  koHGUUKT. [lommpencTso
pacrionarajio CBEJCHMSMH O CHJIBHBIX aAHTHBOCHHBIX
HacTpoeHnsx B Berrpum. (Cum.: TaM xe, c. 41).

" Tam x)e, ¢. 35.

“® Tam xe, c. 34 - 35. OueBmano, rpad Yaxm, He
EAZ 9113178 0JI0OHO OOJBIIHCTBY BEHTEPCKUX
KOHCEpPBATHBHBIX MOJIMTHKOB, KOMILIEKCA MAHCIaBUCTCKOM
yrpo3ssl a1 Benrpum, npecnenoBan cBoel LENbIO yKa3aTh
IOrOCIIaBCKOMY ~ JUIUIOMATy ~ Ha  HEXEeNaTelbHOCTb
commkenust ero crpansl ¢ CCCP BBuiy TO OmacHOCTH,
KOTOPYIO TIPE/ACTAaBISLT Ui BeHrpuu OO0JbIIEBHCTCKUNA
pexumM. Hano npu 3ToM MMeETh B BHIY, YTO B OTIMYUE OT
CCCP IOrocnaBust He MOTJIa CIIy>KHTh BeHTpun COI03HUKOM
B OCYIIIECTBIICHUN PEBI3HOHHCTCKUX TUIAHOB,
HAIPaBJICHHBIX MPOTHB PyMBIHNH, peds MOTIIa UIITH JIUIIH O
€e HeHTpaIn3aluy B Citydae KOH(IIHKTA.

HaA4YMHaCTCA

3aBEpIIMBILMECS B KOHIIE KOHLIOB MX COBETCKOM
OKKYyTauuen u «7100pOBOJIBHBIM
npucoequaerreM Kk CCCP. CoBerckas oauTHKa
B [Ipubantuke oxxuBUIa B XOPTUCTCKOM BeHrpun
KOMIUIEKC COBETCKOM yrpo3bl 0 TaKOH CTENEHH,
yTo 3aB. otaenom nedatn MUJ] rosopun 24
ntoHs1 Hemelkomy KypHamcery: «CCCP ceituac
pacnpasisieTcs c NPUOATTUHCKUMU
roCyZlapCTBaMH, a CIEAYIOIIMM €r0 I11aroM Iocie
YCTaHOBJICHUsI TaM COBETCKOM BJIacTu Oyzier,
HaBEPHOE, BeHrme».49 Brpouem, B Kpyry
WHOCTPAHHBIX JWIUIOMAaToB, HaXOIMBLIMXCS B
bynanemre, He ciMIIKOM OBUIM  CKJIOHHBI
pazmenath (maxe B CBETe NPHOAITHICKUAX
COOBITHI) OMAaceHUH OTHOCUTEIBHO  Cy/e0
Benrpun. Tam  pe3oHHO ToNmaraiM, — 4TO
nocinenytomas dkcnancuss CCCP  modger B
OaJIKaHCKOM, @  HEe  CpeAHEeBpONEHCKOM
HAINPABIICHAM.

Hora ¢ TpebGoBanneM «B  uUHTepecax
BOCCTAHOBJICHUS CIIPABEIMBOCTUY» IPUCTYIIUTh
«K HEMEJICHHOMY DpEIICHHI0 BOIpOca O
Bo3BpauieHnu beccapabun Coerckomy Coro3y»
OblIa HampapJeHa PYMBIHCKOMY IIPAaBUTEIbCTBY
26 wmions,”' depes 4 mHS TOCIE KAIMTYIISILAM
@paHuuK, Ha TPOTSHKEHUU JOJTHX JET (BIUIOTH
JI0 aHIDTIoca ABCTpUM U Kpaxa YUexociaoBakun)
BBICTYIABILIEH IVIaBHBIM rapaHToM Bepcaibckon
CUCTEMBI, OJHMM W3 BaXKHBIX YCTaHOBJIECHHUM
KOTOPOM SIBJISIACh LIEIOCTHOCTH PyMbIHMM B €€
rpanunax 1920 r. bepnun n Pum nocosetoBanu
Byxapecty ycTynuth, 1aB MOHSTS, ‘{TO5 peib uaer

00 «yCTymnKax BPeMEHHOTO TOPSIIKay.”~ 28 HIOHS
Kpacnas Apmus nepenuna /Taectp.
CoBerckass akiyss 1O  NPUCOEIUHEHHUIO

beccapabun (a Tawke CeBepHOil BykoBHHBI)
BBI3BAJIA HECKPHIBAEMOE BOOAYIICBICHUE B
BEHIepCKUX MOJIUTHYECKUX Kpyrax. «Hacenenue
ropora B3BOJIHOBaHO. OTHOIIEHHME K HaM
XOpOIIIEey, - 3aIHcal B CBOEM paboyeM THEBHUKE
noympen H.M. [laponoB Beuepom 27 oHs.” B

4 Tam xKe, ¢. 35.

%0 Tak, 1OroCIaBCKHIl TOCITAHHKK B Benrpun Pamny,
nocetuBmmii [llaponosa 3 uromns, yxe IOCIE COBETCKOI
okkyranuy beccapabum, 3aMeTHII, 4TO «BECh MUP CIIEIUT 32
pacumpenuem CCCP u 31ech Bce FOBOPST, UTO AabHEnIee
newkenne CCCP Oyner B Hanpasnennu K Japianenmam»
(Tam xe, c. 38).

o Kpatkas ucropus Pymemmm. C npeBHeinmx BpeMeH
10 Hanmx fHer. M.: «Haykay, 1987, c. 363 - 364.

>2 TpaHCHIIBBAHCKHIA BOTIPOC, C. 54, 104.

% Tam xKe, c. 36.
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IIEPEIOBULIAX TPAaBUTEIBCTBEHHBIX Ta3eT OT 28
WIOHA BBIPAXAJIOCHh YIOBJIECTBOPEHHE TEM, 4YTO
«UEJIOCTHOCTH Pymbiaumn Oonbie HE
CYILLECTBYET», TIPU 3TOM COBETCKHE TpeOOBaHUs
Ha3bIBAJIMCh BIIOJIHE  CIIPABEIJIMBBIMHU.  3aM.
MHMHUCTPA  HMHOCTPaHHbIX  Jen  Benrpum
S1.Bopune, nozapasus IllapoHoBa ¢ yCHeHIIHBIM
OCYIIECTBIICHUEM aKLWH, 3aMETWI, YTO OHH, T.C.
BEHIPBI «3TOMY pajibl OoJblIe, YeM Kakoe-mbo
Jpyroe TrocyAapcTBO», TaK KaK Ul HHUX 3TO
O3HAuYaeT JMKBUIALMIO IPHUHIMIA LETOCTHOCTH
PymbiHUM u  «Oonee JIErKyr0 BO3MOYKHOCTb
MpONOIKHTE  Tow, uro madan CCCP.>
Coznannbiii  CoBerckuM  CoOrO30M  MPELICCHT
CYIIECTBEHHO  OOJerdai, TakaM  00pasoM,
pelieHue camou HaCYyILIHON
BHELIHENOJIMTUYECKON 3a/1aud, IOCTABIECHHOU
nepes  coOOH XOPTUCTCKUM — IIPABUTEIBLCTBOM.
Benrepckuit MIOCJIAHHUK B Mockse
N .Kpumroddu, TIPUHSATHIN 29 HIOHS
3amecTuTesieM Hapkoma nHoctpaHHbix aen CCCP
B.I'. /lekaHO30BbIM, TaKke B CBOI OYEpPEIb
BBIPA3WJI YJIOBOJILCTBHE YCIIEIIHO IPOBEAECHHON
oneparueil. HamomHus cobeceHuKy 0 TOM, UTO
y BeHrpuu wumerorcs CBOM TEPPUTOPHATBHBIE
NpeTeH3u K PyMbIHMH, BEHIepCKU IUILIOMAT
YBUJET pa3Iddie B TOJOKEHUH JBYX CTpaH
Tonbko B TOM, uro CoBerckuii Coro3 yxe
paspelii  CTOSIIYKO [Mepel HUM 3ajady, a
Benrpus eme  Her. Takum  obpaszom,
COOOpa)keHUs] PeasIbHOW MOJMTUKH M OCO3HAHUE
OOBEKTUBHOM OOIHOCTH HMHTEPECOB JBYX CTpaH
3aCTaBWJIM XOPTUCTCKYIO HOJUTUYECKYIO JIIUTY
Ha BpeMms 3a0bITb O CBOEM HENPUMHUPUMOM
OTHOIIICHNH K OOJIBIIICBU3MY.

Hapxomunanen CCCP co cBoell CTOpOHBI HE
OXJIXK[TAJT CTPEMJICHUS] XOPTUCTOB K CONTMKEHHIO,
OYEBUIHO NPOCYUTHIBAsI BO3MOYKHOCTH
YIIPOYEHUS COBETCKUX TO3ULUM B 3TOW CTpaHE B
MHTEpPECAX HEKOTOPOTO, ITyCKal JOBOJILHO BSJIOTO
MIPOTUBOJICMCTBUSL HEXKENATEIbHOW T'epMAaHCKOU
OKCIIaHCMM B HampasieHun bankan. Eme 1o

> Tam *e, ¢. 39.

® Tam xe, c. 44 - 45. Kpumrroppu B Geceme ¢
JlekaHO30BBIM ~ Takke IMPO3OHIMPOBAT  IOYBY, «KakK
nocmotpen 661 CoBerckuii Coto3, ecnv Obl Takue NpeTeH3UH
ObuM TIpenbsiBaeHs! Benrpueit PymbiHuny. 3am. Hapkoma
TpeAroyeNl YKJIOHWUTBCS OT MpsIMOTO OTBETa, CHPOCHB
CBOETO cobeceTHrKa, a CTABUTCS JIM ATOT Borpoc Benrpueit
B HacTosmee BpeMms. Kpumroddu orsernii, 9to nmeercs B
BHJy MHPHOE pa3pellieHHe BOIpOca Ha KOH(EPEHIMH, He
YTOYHHMB, O KaKkoi KoH(pepeHmn uaet peds. (Tam xe, c. 45).

coOBITHH, pa3BepHYBIIMXCS BOKpYr beccapabuu,
B.M. MosoToB 3asBIJ1 UTAIBSIHCKOMY MOCITY O
TOM, YTO «COBETCKOE IIPAaBUTEJILCTBO CUUTAET
CBOM OTHOIICHUA ¢ BeHrpuell HOpMaIbHBIMHU:
CCCP He wuMeeT HHKaKuX [PETEH3Ul 1o
OTHOIIIEHUIO K BCHIpI/II/I».56 [TpuHnumas
Kpumrropdpu 3 HIOJIS, TnpezceaaTelb
CoBHapkoMa M HApKOM HHOCTPAHHBIX eI
OTMETHJI, YTO C TOYKM 3pEHUS COBETCKOIO
IpaBUTENbCTBA NpeTeH3nu Benrpuu k Pymbiann

HMEIOT TO0J CcOOOH OCHOBaHHUS, TaKOH K€
TO3ULIN MIPECTABUTEIN CCCP Oymyt
MIPUICP>KUBATHCS B ciyyae CO3bIBa

MEXIYHApOJHOM KOH(EpEeHIIMH, Ha KOTOpOU
OyleT CTOSTh BOMNPOC O TEPPUTOPUATIBHBIX
TpeOoBanusax Benrpun.”' Yepes mnonroma, B
nekadpe 1940 r., nmompen H.U. IllaponoB B

MH(OPMALMOHHO-aHATUTHYECKOM IIIChME,
anpecoannoM B HKWJI, Obul  BeIHYXICH
KOHCTaTHPOBATh: «3asieienne  Hapoanoro
Kommccapa  mopeiictBoBaio B BeHrpum

Ype3BbIYAHO YCIIOKOUTENBHO, U TOCIIE HEro 10
KOHIIa rojia ciayxu o BozMoxHocTH akuun CCCP
NpoTHB BEeHIprI COBEPLICHHO HE MTOABISIIICH.
HemnocpencrBennass peakuust B Benrpum Ha
3asBieHne  MonoroBa Obita TeM  Oornee
no3utuBHOM. [lockombky Coerckmit  Coro3
OKa3ajJcs  €AMHCTBEHHOW  (HE3aBUCHMO  OT
NPUHAUISKHOCTH K TOMY WM~ HWHOMY
BOIOIOILIEMY ~ Jlarepro)  OOJNbIION  JIepKaBoH,
MOJICpKaBILIE  BEHIepcKue MpPEeTeH3uH Ha
TpancunbBanuto, rpad Yaku, BblcTymas B
CepeMHE HIOJS B IMapJiaMEeHTe, HE CKYNWICS Ha
CEHTUMEHTHI B ajpec MOCKBBI, NPU 3TOM peyb
€ro BCTpedasiach OJ00pUTENbHBIMHM BO3IJIaCaMU

YJIeHOB  MapjaMEHTCKOH  KOMHCCHM IO
WHOCTPaHHBIM nenam.” Jlrobe3nocTH,
pacroyaemple CoBerckoMy Coro3y, HOCHIIH

JIOBOJIBHO JIEMOHCTPATUBHBIN XapakTep, sIBUINCH

% Tenerpamma B.Monotosa H.IllaponoBy ot 5 wurosns
1940 r. Tam ke, c. 46.

> Tam sxe. Xorst Kpumroddu Ha yiKe yrOMHHABIIEHCS
BcTpede ¢ JlekaHo3oBbIM 29 HIOHS TOBOpWJI O IUTaHax
MHUPHOTO pa3pellieHus BONpoca Ha  MEXIyHapOAHOU
KOH(EPEHIHH, B KPYTaX XOPTUCTCKOH 3JIUTHI CYIICCTBOBAIN
U JApyrHe MHCHUS O TyTSX paspelieHus npodieMbl. Uto
KacaeTcst BCTpedd MoJI0ToBa ¢ BEHI€PCKUM IOCIIOM 3 HIOJIS,
TO TOrJa >K€ COBETCKas CTOpOHA Jaja corjlache Ha
3aKITI0YEHIE COBETCKO-BEHI€PCKOTO TOPTOBOTO COTTIAIIICHHUS
(mogmmicano 3 ceHtsopst 1940 1.).

% Tam x)e, c. 117.

% Tam sxe, c. 48. (VI3 nresrrka H.IIlaporosa).

155



Revista Moldoveneasca de Drept International si Relatii Internationale

Nr. 3,2012

JKECTOM, aIPECOBAHHBIM HE TOJILKO U HE CTOJBKO
ByxapecTy, KOTOpbIii MOMPOCTY XOTENH 3ayraTh
«4YJOBUILHOW» XOPTUCTCKO-COBETCKON
KOAIMIME Ha aHTUPYMBIHCKON MiaTtdopMme,
CKOJIbKO bepmuHy - 0T mociemHero >xaaau
CepPbE3HBbIX TMOJABWKEK B  TPAHCHUIbBAHCKOM
BOIIPOCE C YYETOM HEXKENATENBbHOIO JUIsl IEpXKaB
«ocm» pocta nonyisipuoctd CCCP B Benrpuu. B
CBOMX IOMNBITKAaX pa3bllpaTh NPOTHB PyMbIHUM
COBETCKYIO KapTy BEHI'€pPCKUE JIMJIEphl UHOM pa3
HE OCTaHABIMBAIUCH TIEpea SIBHBIM Onedom,
JaBas, B YAaCTHOCTH, IIOHSATh PYMBIHCKUM
JMIIOMATaM, 4TO Ha MOBECTKE JIHS CTOHUT KOOI
Bonipoc O 3akmoueHuun cow3a ¢ CCCP,
CIIOCOOHOTO  O0ECIEeYNTh  TJIABSHCTBYIOIIIEE
nosiokenue Benrpuu B JlyHalickom 6acceiine.”
Brpouem, 3asBneHHas MoOJOTOBBIM COBETCKast
MO3UIMS XOTS U BbI3BaJa YIOBJIETBOPEHHE B
Bynanenire, oTHIOJb HE Ka3anach OECKOPBICTHOM.
B neiictBusix CCCP Buzenuch aneko HIynue
crparerndyeckue uemd. llommpen IlaponoB B
Hayaje aBrycra (UKCHpOBalI B CBOeM pabouem
JHEBHUKE 3BYYaBUIME B IOJUTUYECKUX MU
JUTUIOMAaTUYECKUX KPYTraX BBICKA3bIBaHHS O TOM,
4TO, HAJIAJUB XOPOIIME OTHOLIEHUs ¢ Benrpuen,
CCCP co3HaTenbHO U LIEIEHAIPABICHHO TOJIKAET
ee mnpotuB PymblHMM ¢ TeMm, 4YTOOBI,
BOCIIOJIb30BABILNCH BOHHOW, HE OIPaHUYMTHCS
beccapabueii u  CesepHoil ~ bykoBuHOM,
3al0JIy4UTh OT PyMBIHMM M HEKOTOpbIE Apyrue
tepputopun.’’  TlpuueM Takas TAKTHKA B
OTHOIIEHWM BeHrpum paccmarpuBanach Kak
YAaCTHBIA ciiydail Oojiee IIMpPOKOW CTpareruy -
NOATOJKHYTh l'epMaHUI0O M €€ COHO3HMKOB
NPOTUB AHIJIMU C TEM, YTOOBI 1OCIIE OCIA0TIEHHS
obenx BOIOIOIIINX CTOPOH 3aHSTh

80 Tam ke, c. 51. Ilo coobmenmo IllapoHoBa,

CCBUIABIIIETOCS HA CBOIO Oecey ¢ TYpPELKHM MOCIaHHUKOM,
CpeM  WHOCTPAHHBIX  JUIUIOMATOB, pa0OTaBIIMX B
Bynanemre, BOCTIPUHUMAJIVICH Kak BIIOJTHE
TIPABIONIOAOOHBIE CIIyXH O TOM, YTO BEHIPHI MOJTYYHIN B
MockBe HEKOTOpBIE «3aBEPEHHSD) O TIOMOIIH B Pa3perIeHHH
TPaHCUIILBAHCKOTO BOIpoca B monk3y Benrpun. (Tam xe, c.
43).

81 Tam ke, ¢. 58 - 59. U B mocnenyromue Mecsiipl,
BIUIOTH /0 TO31HEeH BecHbl 1941 r., cpemu BeHrepckoi
TIOJINTUYECKOH BJIUTHI  OBUIM  YCTOHYMBBIMH CIIyXH O
BeIpa0OTaHHBIX B MockBe IDaHax mepexona KpacHoid
Apmueit pexu IIpyT u Okkymauuu pyMbIHCKOM MoI0BbI
BILIOTh 10 Kapnar. HoBoe nmpoaBuxeHne COBETCKUX BOMCK
TIPEJIIONIArajoch OITh-TaKH HUCIIONIB30BaTh (HACKOIBKO 3TO
OBIIO BO3MOYKHO) B MHTEpEcax MajbHEHIIEro pacimpeHus
Benrpumn. (Tam xe, c. 156, 161, 163).

JOMMHUpYIOIIee NojiokeHue B EBporie, uro yxe
COBCEM HE OTBEYAJI0 UHTEpECaM pekuMa X OpTH.
IIpu TOM, 4TO peBu3us rpanun ¢ PymbiHuen
cTajla JjIsl XOPTUCTCKOM BEHTpuHM HEOTIOKHOM
3a7aueil TEKyIeH TONUTHKK (B HIOHE-UIOJIE
PEBU3HOHKCTCKHE  TpeOoBaHMA, KaKk  Yke
OTMEUAJIOCh, PE3KO YCUJIWINCH), €IWHCTBA B
BOIIPOCE O METO/aX €€ pelleHus He ObLIo.
Kpaiine mnpaBblii gemyrar I Paitemm,® ¢
KOTOPbIM COBETCKMM TMOJIIpEa  MOIACP/KUBAI
OCOOEHHO TECHBIE, JOBEPUTEIILHbIC OTHOIICHHUS,
TOBOPHJI €MY 3a JPYKECKUM 3aBTPAKOM 28 UIOHS:
XOTSl «BEHTepcKasi OOIIECTBEHHOCTb» OYEHb
noBosibHa, yTo CCCP Hauan pazpyiuaTth 3/1aHUE
«BeJMKoi PyMbIHUMY, K TOMY %€ €710 000ILIOCh
0e3 BOMHBL, «HO BEHIPHI MPEANOYUTATU Obl
Buaeth BoitHy CCCP ¢ PymbIHuel, 4To0b1 caMum
TOXe OpocuThesl Ha PyMbIHMIO, KOTOpas B ciTydyae
JIByXCTOPOHHEW BOMHBI OyJIeT cpasy pa3/iaBiicHa,
a omHoii Bewrpum Oymer TpymHO [3TO
CIIGJIaTL]».63 U3 6ecenpr ¢ Tem ke Paitanmem 17
utona 1llapoHOB y3HaI O TOM, YTO BEHI'€PCKHE
reHepajgbl  OTHIOJb ~ HE  OrPaHUYMBAINCH
BOMHCTBEHHOM PHUTOPHUKOM, TeHmTad Jaxe
pazpaboTan KOHKPETHBIN TUIaH OOEBBIX JICUCTBUI
C BOCTOYHBIM COCEIOM B pacyeTe Ha TO, YTO
Pympiaus  otknonut  yiaetumatym CCCP  u
BeHrpusi cMOXeT BBICTYIIUTH Cpa3y JK€ IIOCIE
Hayaia BOWHBI PymbiHME € ccep.® MupHbii
VICXOJ1 COBETCKO-PYMBIHCKOT'O TEPPUTOPUAIIBHOTO
cropa BBI3BAJl JJaK€ HEKOTOPOE pa3ovyapoBaHME
BEHIePCKUX BOCHHBIX, MNpeABKyIIaBIMX (0e3
KakuX-TMOO CEpbe3HbIX Ha TO OCHOBAHMIA)
NoOeTIOHOCHYIO KaMIaHuio. BripoueMm, cHIIOBOI
Croco6 paspernieHus TPaHCUJIHbBAHCKON
npoOIeMbl HE MCKIIOYANICS M TOCie TOro, Kak
Cosetckuit Coro3 WCTIOJTHII CBOIO
«OCBOOOUTENbHYIO MHCCHIO». CyIecTBOBAIH
IUIaHbI TIepexo/ia BOMCKaMHU TPaHMLBl B Ciydyae
CEPbE3HBIX BOJHEHUH B PyMbIHMH, 0COOEHHO Ha
STHUYECKOW OCHOBE. 3aMECTHUTENIb MHHUCTpa
MHOCTPaHHBIX Jie)1 BopHiie roBopuil COBETCKOMY
TOJIIPEAY S5 UIOJIS O TOM, YTO IO MOJyYEHHBIM
BEHIEPCKUM  TIPaBUTEIbCTBOM  CBEICHUSM,
«PYMBIHBI BOOPY)KalOT PYMBIHCKOE HAceleHHE B
CMEIIaHHBIX paliOHax, U €CIM XOTb OJWH BEHIP

62 BHOCJ’[C,HCTBI/II/I MUHUCTP TPOCBCIICHMS B

MPaBUTENIHCTBE HWIAIKCTOB, Ka3HEHHbIA B 1946 T. Kak
BOCHHBIH IPECTYITHHUK.

%3 TpancumsBarckuit Borpoc, c. 36.

% Tam sxe, c. 48.
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Oymer Tam YOWUT, Mbl HEMEJICHHO HAYHEM
130171Hy>>.65 [TomoGHBIE  3aBepeHUs  OTHABAIA
HekoTOopbIM ~ Onepom.  Tlokanmyil, HECKOJIBKO
uckpeHHee Obu1 B Oecene ¢ IllapoHoBhIM 3aB.
ornenoM 1niedaru  MUWJ]  Vinein-PeBuiku,
KOTOpbId 27 WIOHA Ha MpsAMOWA  BONPOC
COBETCKOr0  AMIUIOMara, He JIyMaloT JH
BEHT€PCKHUE JIMIEPbl HaYaTh BOMHY ¢ PymbIHuEH,
oTBeTW, 4TOo «BeHrpus yxe AaBHO TOTOBa K
BOHE, HO €€ Hayajo 3aBUCHT OT Pa3pelICHHS
I'epmanuu  u Vramm».® B CEepEeaVHE U0
Tenekn n Yaku ObutM MpHHATEI B MIOHXEHE
[utnepom u  PubGOeHTponoMm,  OYEBHIHO,
PEKOMEH/IOBABIIIMMH BEHI€PCKUM KOJLJIETaM He
TOPOIUTHCSL C pa3pelIeHUeM TPAHCHILBAHCKOTO
BOIIPOCA M, BO BCSKOM cCily4yae, u30paTh MyTb
MUPHBIX Heper0130p013.67 YnoMuHaBmMncs
Bophne, koTopoMy, OYEBHUAHO, HE CIHUIIKOM
MMIIOHUpOBAIa 3aBUCUMOCTh bymamemra ot
bepivHa B TOpUHATHM KITIOYEBBIX —pEILCHUH,
meITAICS B Oecee € TONMIPENIoM OOBSCHUTH
OTCPOYKY C pasperieHueM BOIMPOCa CIEAYIOIIIM
o0pazom: BeHrpust He TOpONIMTCSI HAYaTh BOWHY B
OmmKaliie ABe-TpU HENEeNH, TaK Kak He XOuer
Memare l'epmannm u WranuM NOKOHYHTH C
AHMIMel, HO TOClie 3TOr0 BEHIPhl HAUYHYT
JICCTBOBATh, IMPH CAMOM K€ OJIaronmpUsSTHOM

CTEUEHUN 00CTOSTENLCTB OHH TOTOBEI

JIEMCTBOBATD, OCTaBUB oe3 BHUMAHUA
68

npeaynpexaeHue JepxkaB «ocw».  Cyas 1o

Oecezie repMaHckoro nociaaHHuka ¢ lllapoHoBbIM
27 uronsl (B AeHb, Korga PyMbiHMA OmKHA ObLIa
JIaTh OTBET HA COBETCKUN YIIBTUMAaTyM), HEMIIbI
OXUJAIM, 4TO BeHrpus MOMKET BBICTYIHUTb C
AQHAJIOTWYHBIM YJIBTUMAaTyMOM, OJHAKO €/1Ba JIH
HA4yHET BOMHY 0e3 COrjacoBaHMs C BepJ'II/IHOM.69
Bonpeku YTBEPKACHUAM BEHIEPCKUX
o(hULHATBHBIX JIMLL 0 HEU30EKHOCTH
CTOJIKHOBEHUSI ¢ PyMbIHHMeEN cpenn 3apyOexHBIX
JUIUIOMAaToB B byparemire, BCTpe4aBHIMXCS C

®Tam x)e, c. 40.

% Tam x)e, c. 36.

B mum noesxu B MIOHXEH O TPE/IOYTHTENBHOCTH
MHpHOro IyTH peub mwia B Oecemax IllaponoBa ¢
MPOTEPMAHCKH HACTPOECHHBIMHU JIeITyTaTaMu u
xypHaymcramu. (Tam xe, c. 47). B Te ke nHM mocon
3aMKCHpOBA B CBOEM JIHEBHHKE IIPOMCXO/MBIINE B
JMIIOMAaTHYECKHX KPyraxX pa3roBOphI O TOM, uTo I 'epmMaHus
KaTeTOpHYECKH PEKOMEHOBaa BeHrpum momokmaTe C
paspereHreM TpaHcHbBaHcKoro Borpoca. (Tam xe, c. 43).

%8 Tam x)e, c. 40.

% Tam x)e, ¢. 36.

[lapoHOBBIM, OBLIO BCE K€ PACIPOCTPAHEHO
MHEHHE O TOM, 4TO BeHrpusi He mnoiiner Ha
BOCHHBI KOH(JIMKT CO CBOMM BOCTOYHBIM
COCEZIOM, 3HAUUTENILHO IPEBOCXOMAIINM €€ IO
YHUCJIEHHOCTH HACENeHUs. dakTopom,
HECKOJIBKO OCTY’KaBIIIMM BOWHCTBCHHBIA LI
XOPTUCTCKUX IIOJMTUKOB WU TEHEPAIOB, ObLIM
OIIACEHUsI BMEIIATEIbCTBA B  KOH(IMKT Ha
CTOpOHE PyMBbIHMM TPETBUX CTpaH, U B YaCTHOCTU
JIPY>KECTBEHHON eit OrocnaBum. He
yauBuTenbHO, uto Kpumropdu 3 wuions mo
IIOPYYECHUIO CBOETO IIPABUTENILCTBA  CIIPOCHUII
MonoroBa, HE CMOXET JH  COBETCKOE
IPaBUTENBLCTBO NMOBIMATH Ha FOrocnasuto ¢ tem,
yToOBbl OHAa COXpaHWJIA CIIOKOMCTBHUE B CIlydae,
eciu Benrpus Oyner BbIHYXIeHa BCTYIUTH B
KOH(JIHMKT ¢ PyMI)IHHefL71 Kpome toro, xopTuctsl
JUIL IyIIed YBEPEHHOCTH XOTENU 3apydUThCs

nojyiepkkor  bosrapun,  Takke — MMeBLIEH
TEPPUTOPUATIBHBIE  TIPETEH3UM K  COCEIHEH
Pymermn (B FOxwoit JloGpymxe).

Xorgs  amHekcua  ComerckuMm  Coro3oM

beccapabumn Obuta ocyliecTBiIeHa C BeIOMa U
cormtacusi ['epMaHuH, paBsIMe KPYrd «TPETHETO

" Cm. Gecey COBETCKOTO MOMIpEna CO CIOBALKHM
nociaHHukoM oT 10 urons: Tam xe, c. 43. B nunkopmyce
TAKKe  BBICKA3bIBAIMCH HE BIOJHE OOOCHOBAHHBIC
TIPEATIONIOKEHAST O TOM, 4To PymbIHMS cama yCTymuT
Benrpmn  wacte  TpaHcwibBaHWM, Ha  BCIO  JKe
TpaHCHIBBAaHMIO BEHTPHI M HE pacCUUTHIBAIOT. (Tam xe, C.
33). Uro KxacaeTcs MoC/eJHEH YacTh ATOTO YTBEP KICHNUS, TO
Bophiie nedcTBUTENBHO HE YCTaBal 3aBEPSITh CBOUX
WHOCTPAHHBIX COOECEHUKOB, 4To bynanemT He Tpedyer oT
Pymbranm Beelt Tpancunseanud. (Tam xe, c. 40).

™ MornoToB BO3/IEpIKANCS OT KAKHX-THOO OOCIIAHMii Ha
3TOT CYET, cocijaBIMch Ha To, yro otHomeHus CCCP c
FOrocnasueii HenoctaToyHO ycTaHOBIEHBL. (CM. TaM ke, C.
45).
"2 5 mons Yaku 110COBETOBA GOITApCKOMY MOCTAHHUKY
«HAYMHATHY, T.€. TPEIBbSIBUTH PyMBIHMM YIIbTHMaTHUBHbBIC
TpeboBanust B oTHomeHnn [oOpymxu. (Tam xe, c. 42).
Bompoc o Bo3Bparienny bonrapun KOxwnoi J{oOpymkw, rie
npeobnangano Oonrapckoe HaceleHHWe, ObUT pelieH B
ceHrsiope 1940 r. myTeM mEperoBOpoB. YCTYITYMBOCTH
PymbIHNE GONTapCKUM MPUTSA3AHIAM (KOHEYHO XKe, TOpa3zio
MEHee 3HAUMTEIbHBIM, HEeXEIM BEHIePCKHE) 3aMETHO
KOHTPAaCTHpOBala C  HMX  HENPUMUPHMOCTBIO B
TpaHcuibBaHckoM Bomnpoce. H.IIlapoHoB B noHeceHMu
B.Jlekano3oBy oT 17 aBrycra mucan o TOM pa3ApakCHUH,
KOTOpO€ BbI3BaJla Yy BEHIEPCKOM IMOIUTUYECKOH AIIMTHI
TakTHKa PymbiHMM: «ymosierBopuB bomrapuo IOxHoM
JoOpymKell, OCTaBUTh TOJBKO OJHOTO TPOTHUBHHKA -
Benrpmio, mvmest B 3TOM Cifydae B MEPCHIEKTHBE MM TOJIBKO
oIvH (POHT, WIM HOBYIO 3aTDKKYy B paspelIeHHH
KOH(IIMKTA 10 OKOHYaHWs BOMHBI Ha 3amane». (Tam xe, c.
59 - 60).
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pelixa» He CKpbIBAIM PA3paKeHUs] B CBS3U C
NONBITKAMU MOCKBBI 4€pe3 y4acTHE B pa3leie
PymblHUM ~ yKpenuTh CBOM  IO3MLMM  Ha
Oankanckom Hanpaminenud. [lommpen CCCP B
Pymbiaun AWM. JlaBpeHThEB B HH(OPMALIIOHHOM
mucbMe  MonotoBy ot 30 wuions  mpuBen
3asIBJICHHE OHOTO W3 TEPMAHCKUX O(HIHAIBHBIX
JIMIL O TOM, YTO «C TeX IOp, Kak ABCTpus cTaja
HEeMeUKOW U [lyHail CcTam HEMEUKOM pPeKoi,
I'epmanust He pomyctut, yrodbl CCCP cuenancs
IPUAYHANCKUM rocy;[apCTBOM».73

B PymbIHMM NIpONpaBUTEILCTBEHHBIE KPYTH,
HE Tepsisl HaJIe)K/1bl Ha Bo3BpallieHue beccapabuuy,
paccuMThIBaJIM Ha JajbHelniee 00oCTpeHue
COBETCKO-TEPMaHCKUX IIPOTUBOPEUHI Ha
bankanax ¥ HeW30eXKHBIA B 3TOM Cilydae
AQHTUCOBETCKHUI TIOBOPOT B IOJUTUKE beprmHa.
30 wronst OOMH W3 BIMATENbHEMINMX IPaBbIX
KypHaicTtoB Pymbmnn I1IIIelikapy nmcan B
cBoell razere «KypeHTym»: «He HaJao 3a0bIBaTh,
YTO TPaHHUIbl B HACTOSILEE BpeMsi OECIIPEPHIBHO
MEHSIOTCSA: OKOHYATEIbHOE WX YCTaHOBJICHUE
Oymer JenoM TOro, KTO JUKTYeT HOBOE
yerpoiictBo  Epomb».* Kak  pe3stoMHpOBaio
nommpenctBo  CCCP, «BpaxneOHas MONIUTHKA
PYMBIHCKOIO TPAaBUTEIbCTBA II0 OTHOLICHUIO K
Coserckomy Coro3y rmepenuia B  CKPBITYIO,
3aTacHHyl0  (opMy, ¢  pacueroM  Ha
MEPCIEKTUBHOE  CTOJIKHOBEHHE  HHTEPECOB
Coserckoro Coro3za u FepMaHHH».75

B bynanemrre neiictus CCCP B beccapabun
n CesepHoil bykoBuHe Taxke paccMaTpUBaIICh
B KOHTEKCTE CKpBITOIO COBETCKO-TE€PMaHCKOIO
NPOTUBOCTOsAHMA Ha bankaHax, 3HaIM TaM U O
HEJIOBOJILCTBE | €pMaHMM COBETCKOM OKKYIalMei
9TUX  Teppuropuii, ocobeHHo  CeBepHoii
DyKkOBHHBI, HHMKOTZIa HE BXOAMBLIEH B COCTaB
Poccuiickoit mmnepun. Peakuust B bepiune Ha

NPOHMCXOMAIIeE  MOMIA  JIMIIb  TIOCIY)KUTh
JIOTIOJTHUTEITHHBIM TIO/ITBEPIKICHIEM
PacpoCTpaHEHHOMY cpenu BEHI'€PCKOM

MOJIUTUYECKON AIIUTHI MHEHHIO O HEMPOYHOCTH
COBETCKO-TEPMAHCKOTrO TaKTa W B ITOH CBS3H
JeTIAIMCh BaYKHBIE OTOBOPKH U KacaTeJIbHO Ooee
OTJIAICHHBIX ~ TICPCIICKTUB  BHEIIHE COBCEM,
Ka3aJ10Ch Obl, 0e300/1a4HbBIX B UtoHe-Hoe 1940 r.
COBETCKO-BEHI'€PCKHX OTHOWIEHHWH. Tak, 1 nroms,
BCKOpPE TIOCNIE BBOJA COBETCKMX BOICK B

7

% Tam xKe, . 54.
™ Tam xe.
7

® Tam xe, ¢. 55.

Beccapabuio, Yaku TrOBOpWJI FOTOCIABCKOMY
NOCJIaHHUKY Pammdy o TOM, 4TO OTHOILUEHHWS
CCCP c I'epmanmeii HE Tak XOpOIH, KaK 00€
CTOPOHBI TIBITAIOTCSA IPEICTaBUTh; IIOKA €lIe
I'epmanuss BBIHYKIEHA «TEpUETH» ICUCTBUS
CoBetoB Ha bantuke u B PyMbiHMH, HO TIOCTIE
OKOHYaHMs BOWHBI Ha 3amage (T.e. MOOEIbI
«TPEThEeTo pelixa» Haja AHIHMEH) TrepMaHo-
COBETCKME, a BCIE€J 3a HMMU U BEHIEPO-
COBETCKME OTHOIICHUS TIpeTeprHsT Oombline
M3MEHEHHS, TIOCKOJIBKY «3a XOPOILETO COCE/1a HaC
HAJOITO CUMTATh HENIb3sh. ° OGHAICKUBAIOIICE
3asBiieHHe  MonoroBa  IpM  BCTpEYE  C
Kpumropdu 3 wurons Morno uins HECKOIBKO
OTKOPPEKTUPOBATh TAKYIO0 TMIO3UIIMIO, HO HE
W3MEHUTh €€ CYTH.

[Ipunumas, Ttakum oOpa3omM, B pacyer
npeacrosiee yxyamenue orHouenuit CCCP u
l'epmanun 1 BUAS yKE TIEpBbIE CHUMITTOMBI

TaKoro YXYALIECHUS, YpeBaToOro
NPUHIMITHATEHBIM U3MEHEHHEM PacKiia/ia CUJl Ha
MEXIYHApOJHOM  apeHe  (YTO  O3HAYaIo

HENpEeACKa3yeMOCTb JTaJIbHEHIIEH CHUTyallud B
pErvoHe), BEHrepckas TMOJMUTUYECKas dJuTa
JIOJbKHA ObLIa (POPCHPOBATh PEIICHHE CTOSBILIMX
Ha [OBECTKE JIHS 33/1a4, MAKCUMAJILHO UCIIOJIb3Ys
yXKe HMelMecs: BO3MOXKHOCTU. «Clyxu o
YKeJTaHUM PyMbIHUM Ha4aTh XOPOIIUE OTHOIIEHUS
C HaMH, BMECTE C HEBEeprueM KaOMHETa MUHUCTPOB
B IIPOJOJDKUTENIBHOCT  XOPOIINX —COBETCKO-
TEPMAHCKUX OTHOIIEHUM, 3acCTaBIIIIOT BEHIPOB
CIIEINTh C pPa3pellieHueM  KOH(IHMKTa»,

nokianeBait [aporos Jlexkano3oBy 17 aBryc:Ta.77
CrpemieHne BEHIepCKON CTOPOHBI K YCKOPEHHUIO
COObITMI  OBUIO TEM  ONpeAeieHHee, YTO
BHYTPCHHEE  IIOJIOKEHHE,  CIOXKUBILEECS B
PymbHME K cepeauHe aBrycra, CHpaBeUIMBO
pacLieHUBATIOCh BEHIPaMH KaK HECTaOWIIbHOE, He
obecnieunBaroiee Uil PyMbIHUM BO3MOXKHOCTU
«HOpMAJILHOT0»  BEAECHUS BOWHBL. B  3THX
YCIOBHUSX CHJIOBOM ITyTh Ka3ajcsi MHOTHUM B

"® Tam xe, ¢. 37. (U3 muesrnka H.I1Taporosa). Bee-rak,
KOJIb CKOPO WHHIMATHBA B  COBETCKO-TEPMAHCKOM
CONEpPHUYECTBE TPUHAISKaNa | epMaHny, BEHIepCKUe
TIOJIMTHYECKHE HAOMFOaTeN ObLIIM TOTOBBI JIO W3BECTHOM
CTeTIeHN TPU3HATh OOOPOHHTENBHBIN XapakTep JIeHCTBUN
CCCP. Kak rosopun I1lapoHOBY rorociaBckuii NOCIaHHHK
Pammmg, oxxymamus  Coserckum  Coro3om  CeBepHoit
ByKOBUHBI «TpakTyercss Kak B BEHIEPCKHX, TaK H B
JWIUIOMAaTHYeCKHX Kpyrax, kak mpurotoeieHne CCCP k
3armmTe npotuB [ epmanmmy. (Tam xe, . 38).

" Tam x)e, c. 60.
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Bynanenre Bce Gonee mpemmoyrurenbHbM. He
HAJEsACh NOIYYUTh ITyTEM IIEPErOBOPOB CKOJIBKO-
HUOY/Ab 3HAUUTENbHOM uacty TpaHcHIbBaHUW,
BIUATENBHBIE CWIBl B BeHrpum pe3oHHO
IOJIarajii, 4TO B CJIydac BOMHBI M IOPaKECHUS
NPOTUBHUKA Yy HUX OyJeT IIAHC IOIYy4YUTh BCIO
TpaHcunbBaHUIO  IUIIOC  KOMIICHCAllMM 34
pernapanuy B 101b3y PyMBIHUY, HAJIOXKCHHBIE HA
BeHrpuro 110 utoram repBoii MUpOBOI BOMHBIL.
I'epmanus, OJTHAKO, B YCIIOBHSIX
HEPa3pELICHHOTO KOH(IIUKTA c
BenukoOpuranueii skernaia CIOKOMCTBUS B CBOEM
BOCTOYHOEBPOIIEHCKOM ThUIYy M IIO3TOMY HHKAK
HE MODIA JOIYCTUTb  BEHI€pPO-PYMBIHCKOU
BOMHBL ~ bomee  TOro, oOHa  CTpeMHJIach
IIPUCTETHYTH obe HPOTUBOOOPCTBYIOILE
CTOPOHBI K CBOEMY BHEIIHENOJIMTHYECKOMY
Kypcy, cunemare U Benrpuro, u PymbiHHIO
MJIQ[IIMMH  TIApTHEPAMU B JEJ€ pean3alyy
HoBoro nopsuaka B Espone. Ilon nasneHuem
bepimmna BEHI'EPCKUE 51 PYMBIHCKHE
NPEJICTaBUTENIM  CEJIM 32 CTOJ IIEPETOBOPOB,
NpoxoauBIIMX 16-24 aBrycra B PYMBIHCKOM
ropoze TypHy-CeBepHHe.78 Kaxnas u3 cropos,
IIPEKPACHO TIOHMMAs, YTO BOMHA HAa BOCTOKE
LentpansHoii  EBpombl  cOBCeM HE  HYyKHA
bepiHy, MMena CBOM OCHOBAHUWS HANEATHCA HA
TO, YTO TE€PMAHCKOE BMEIIATEINBCTBO B
YPEryJIUpOBAHUE TPAHCWIBBAHCKOIO CIOpa HE
YIIEMUT €€ UHTEepecoB. Mexnay TeMm, B XOIe
COCTOSIBIIEHCSI BCTpEYM JIENIEraly ABYX CTpaH
HE MOITIM KakK CJIEAYET JIOTOBOPUTHCSA HAXKE O
CaMOM TIpeAMETe IeperoBopoB. PyMbIHCKas
CTOpOoHa ObLIa TOTOBAa BECTH Pa3roBOp, MpExkIe
Bcero, o0 oOMeHe HaceIeHHEM, COIVIANIAsiCh,
npaB/a, yCTYIUTh 3aaJHOMY COCEAy HEOOMbIIOM
MOTPAaHUYHBIN Y4acTOK B 5-6 ThIC. KB. kM (13 102
TBIC. KB. KM, OTOLIEAIIMX OT KOPOJIEBCKOU
Benrpun x Pymbnn Benencreue TpuaHOHCKOTO
norosopa). Ilockomnbky B mpezienax TpHaHOHCKHX
rpanul] BeHrpun He ObBUIO CKOJBKO-HUOYIH
3HAQUUTEIILHOTO ~ PYMBIHCKOTO — MEHBIIMHCTBA,
BEHIPbl CUMTAIM BO3MOXKHBIM T'OBOPHUTH 00
oOMEeHe HaceJIeHHeM JIMIIb [10Ce PEeIIeHUs
TEPPUTOPUATIBHOTO BOMpOCA. Nx
NepBOHAYaJbHOE TpeOOBaHHE K  PYMbIHAM
BO3BpaTUTh bynanemry okono 2/3 yrpaueHHbIX

"8 oMy npeiecTBOBATH MPOXOHMBIITE B nieprox 10-
27 wions B Mronxene, bepmme u Pume BcTpeun
PYMBIHCKMX ¥ BEHIepCKHX JIMICPOB C [ mriepom,
Myccomuan, Pu66entpornom, Ynaso.

UM B pe3ylbTare IMEepBOM MHPOBOM BOMHBI U
OTOUIEANINX UMEHHO K PyMbIHMY 3eMenb (CBbIIIE
60 TBIC. KB. KM) XOTI H OBUIO HECKOIBKO
YMEPEHHEE BBIJBUIABIIMXCS PaHEE M0 KpanlHEeu
MEpPE YACTHIO XOPTUCTCKOM JTUTHI PUTSI3aHUIA Ha
BCIO TpaHCHIIbBaHUIO, OJIHAKO HUKAaK HE MOIJIO
HalWTH OTKJIMKA MApTHEPOB IO IeperoBopam. U1
JaKe CHOBa yMEpuB CBOM TpeOoBaHus (1m0 48
TBIC. KB. KM), OHM HE CMOIVIA 3asBUTh IO3UIINH,
CKOJIbKO-HUOY/Ib MPHEMIIEMOM ISl OIIIOHEHTOB.
[leperoBopbl, Kak U 0KUIAJIOCH, 3allUIU B TYIUK,
U PYMBIHO-BEHI'€PCKHE OTHOILICHUS NPHOOpenu
ere O0MBIIYIO OCTpOTY, TIOCKOJIBKY
NpE/ICTaBUTENIN 00EHX CTOPOH 3asBIJIM, YTO
MUpPHBIE CIIOCOObI PELIEHHSI CIIopa chepnaHm.79

Cornacno npornozam nonmpenctsa CCCP B
PyMbIHMM pelleHHEe 1O BEHrepO-pYMBIHCKOMY
TEPPUTOPUATIBHOMY CIOPY HPEACTOSAIO BBIHECTH
JepkaBaM  «ocw», Tpu 3toMm nommpen A.M.
JlaBpeHThEB MoOJIarajl, 4TO OHO OKAaXXETCS HE B
nosb3y Benrpun. B 3TOM MHEHMHM eMy MOMOIIH

YKpEMUThCS HE TOJIBKO BBICKa3bIBAHUS
TepMAHCKOTO  TOCHaHHMKa B byxapecre
B.@abpuiimyca,  MOCTOSHHO  CO3/aBaBIIIETO

BUJIMMOCTB ITOJUIEPKKU [ 'epMaHnel pyMBIHCKUX
TpeOOBaHUM, U TO3ULIUS HEKOTOPBIX PYMBIHCKHX
razer. Pemaromee  3HaueHWE ~ WMEN  €TO
COOCTBEHHBII aHaMM3 CUTyalud. B oTimume ot
cBoero koyutern H.IllapoHOBa, KOTOpBI, CXOAS
u3 HE3BIOJIEMOCTH MaKkTa MomnoroBa-
PuGGentpona, crapajicsi MOUTAXHUBATHCS IO
HanOoJIee ONTUMHUCTHUYCCKUE OKuaanus CTajarHa
U €ro OKPYKEHHS OTHOCUTENLHO TIEePCIIEKTHB
COBETCKO-TEPMAHCKOTO0 COK03a U BIUIOTH JI0
rmo3aHel BecHbl 1941 r. He ToNbKO B Oecemax C
BEHIPaMH, HO, KaK TpaBWIO, MU B CBOHUX
JIOHECEHUSIX ~ TI0  BO3MOXKHOCTH  OTPHIIAJ
AQHTUCOBETCKYIO HAMPABIECHHOCTh TE€X WM UHBIX
BHEIIHETIOJIMTUYECKIX aKIUA BepJII/IHa,80

717 arycra nonmpex CCCP 8 Benrpun H.H. Illaporos
B CBOEM JIOHECEHHH 3aMECTUTEINIF0 HapKOMa MHOCTPAHHBIX
nen CCCP BJI. JlexkaHO30BY BBIpaXKal COMHEHHS B
6IaronpHATHOM HCXOJIe TIePEroBOPOB (Cm.:
TpaucunpBanckmii Borpoc. C.60). AHAJOTHYHOTO MHCHUS
npunepxuBaics nompen CCCP B Pymbmmun AN
JlaBpeHTbEB, OTNpaBUBIINK 23 aBrycra MHQOPMAIOHHOE
mmiceMo HapkoMy B.M. MosotoBy. (Tam xe, c. 65).

80 Cwm., B wacTHOCTH, 3amHCH ero Gecejl ¢ BEHIepCKHME
TIOJIMTHKAMH, OTHOcsiuecs K Maro 1941 r. (Tam xe, c. 155),
cM. Takke wuHpopMmamponHoe mmceMo H.IlaponoBa
B.MorotoBy ot 28 mas 1941 r. (Tam xe, c. 160 - 162).
PykoBoacTBysich TOCHOZCTBOBABIIIEH YCTaHOBKOM,
[apoHOB M30eran KakKux-1M00 BBIBOJIOB JAaKe TOT/IA, KOTIa
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JlaBpeHTheB He Oosuics JenaTh  BBIBOJIOB,
PacXoJIMBIIMXCS C TeHEPATIbHOM JiuHKEeH Kpemis.
[Mormpen mnpeanonaran, uro ['epmanust Obuia
Oomee  3aMHTEpecoBaHa B COXpaHEHUH
JOCTaTOYHO MOIIHOTO M YKU3HECMIOCOOHOTO,
LEJIOCTHOTO PYMBIHCKOT'O rocyJapcTBa,
MOCKOJIBKY MOXKET pPaccMaTpuBaTh €ro Kak
noreHManbHbld  TwiayapM npotuB CCCP u
CTPaTErMYeCKU MyHKT JAIbHEUIIEN 3KCIIAHCUU
Ha bajkaHbl, K 4epHOMOPCKUM IPOJIMBAaM U Jajiee
ra Bkemii Bocrok. 2! IIpu sTrom bepnun HE Mor
HE CUMTaTbCcsi C TEM, YTO Iepel JIMLOM
TEPPUTOPUATIBHBIX TPUTA3AHUA TPEX COCETHUX
rocynapctB  (CCCP, Benrpuun u bonrapun),
CTPEMUBILMXCS BEpHYTh yTpaueHHble B 1918-
1920 rr. 3emnu, PyMbIHUS €1le HECKOJBKO JIET
Ha3aJl, TMPA MHHUCTPE HWHOCTPAHHBIX JIeI
H.Tutynecky, mnpuaepkuBanach, Kak Yxe
OTMEYaJIOCh, MOCIIEIOBATEIIBHO MPOMPAHITY3CKIX
OpHEHTalMi, BocnpuHUMasi OpaHIMI0 U OTYACTH
AHITIMIO B KauecTBE TJIABHBIX TapaHTOB CBOEH
LEJIOCTHOCTH; HACTPOEHHUSI B TOJNB3Y JIEpKaB-
NPOTUBHUKOB ['epMaHnu OBUIM  JIOCTATOYHO
CWIbHBl B HEM Cpeay MOJMTHYECKOH SIUThI U
aeroM 1940 1., paxe 1ocne MOPaKEHUs
®panyu. Bee-taku ¢ naaenuem llapuka onHa
JIMIIAIACH CBOETO TPAJUIIMOHHOTO TTOKPOBUTENS,
BO3HHUKILIME B 3TUX YCIOBHUSIX HOBBIE OCIOKHEHHS
[0 TEPPUTOPHATIBHOMY BOIpoCy ¢ Benrpuen, a
Takke ¢ bomrapuel, mo  crpaBedTMBOMY
3aMEYaHUIO0 TIOJITIPE/ICTBA, «YBETTYUIIA
pPacTepsHHOCTb TPAaBUTEIBCTBA M, HECOMHEHHO,
YCWIMJIM €r0 3aBUCHUMOCTb OT [ 'epMaHCKOro
HpaBI/ITeJ'IBCTBa>).82 Ho s Toro, 4ToOBI

COoOOIIaI O TIEPE/IBIKEHHSAX T'€PMAHCKUX BOWCK BOIM3H
coBeTckux rpanui (B CrioBakuy, a Taroke depe3 Benrpuro B
PymbIHMIO), 0 TIepeOpOCKEe BOSHHOM TEXHUKH, M TIPHBOJIILT
OTKpBITHIE 3asBJICHUS T€PMAHCKUX O(UIIEPOB O TOM, UTO
oHu uayT BoeBath ¢ CoBetamu. (Tam xe).

8 Cwm. ero nomecenns. (Tam xe, ¢. 66 - 67, 93). Eme B
WIOJIbCKOM CBOEM JOHeCeHMH MootoBy JlaBpeHThEB
nporHozupoBann  ycwma ['epmannmu w  Hrammm  no
CKOJIAYMBAHMIO Ha bankaHax Takoro OJOKa, KOTOPBIHA
MOXHO ObwI0 Obl mcmonb3oBath mpotB CCCP. 3t0
npeanonarajgo IrepeopueHTanmio  Typrwmm, Ipermu wu
IOrocnaBun B TepMaHO-MTAIBSHCKOM HAlpaBICHHUH, YTO
OBLIO enoM oveHb He mpocThiM. (Tam ke, c. 53).

82 Tam sxe. TlepBbIM MIATOM B MPOLIECCE YCTAHOBICHHS
KOHTPOJII «TPEThEro pelixa» Haj PyMblHuMe#d crano
3aKmodeHre  eme B Mapre 1939 1. kabaibHOrO
SKOHOMIYECKOT0 JIoroBopa ¢ I'epmanmeil. B mrone 1940 r.
COBETCKOE TMOJMPEACTBO UMENIO Y)Ke BCE OCHOBAHHS IIPUHTH
K BBIBOJly O TOM, YTO BHEIIHENOJUTHYECKash OPHEHTAIIHsI
PyMbIHUM Ha «OCh» YETKO BBIpakeHA. 4 WO OBLIO

PELIUTENBHO BBITECHUTH AQHTUHEMEIKUE
HACTPOGHUSI U BOOOIIE YKPEMHUTh MO3UIUU
PyMmbplHMM Kak riamgiapma Jjisl OCYLIECTBIIEHUS
TepPMaHCKUX CTpaTeruueckux IUIaHOB, bepiuny,
no MHeHuto JlaBpeHTheBa, HEOOXOMMMO OBLIO

HojyiepKaTh  MO3MIMI0O  PYMBIH B HX
TEPPUTOPHUATIBHOM CIiope ¢ Benrpueil.
PymbIHCKast npecca, OCOOEHHO

IIPOr€pPMaHCKON OPUEHTALMH, B CBOMX IIPOTHO3aX
UCXOMWIa U3 TOro, 4ro ydactue ['epmanun B
apOuTpake IO TPAHCHJIBBAHCKOMY BOIIPOCY
HETAaTUBHO CKAXETCAd Ha IPECTHKE «TPETHETO
peiixa». Ee KOMMEHTaTopbl Iojlarajv, 4Yro
I'epmanns He 3aX04eT CBOMM BMELIATEIBCTBOM
co37aBaTh CHUTYallMIo, KOTOopas Moryia Obl
BBI3BaTh HEJIOBOJILCTBO B 0OEHX CTpaHaxX, UYToO He
SIBUWJIOCH OBl 3aJIOTOM MHpPHBIX OTHOLLIEHUI B
peruoHe B OyIyllleM, a 3HAUUT U CHOKOMCTBUS B
ee TeUTy.  ['epmaHckue oduIMaTbHBIC JHIIA,
paboraBumie B byxapecte, BKIIOYas CcaMoro
IIOCJIaHHMKA, J1aBAJIM OCHOBaHMSA IS TaKUX
NPEINOJIOKEHNH,  MOCKOJBKY  PEIIUTEIBHO
3aBEPUIM, YTO «TPETHMM perx» He CTaHeT
apOUTPOM B BEHIEPO-PYMBIHCKOM cnope.84 25
aBrycra HeMeukos3bluHas raszera «bykapecrep
TareOnar» omyOnuKoBajia  CTaTbio,  CMBICH
KOTOPOM 3aKJIFOYaJICSI B TOM, YTO COBCEM HE B
uHTepecax ['epmanuu paspydarh TopIueB ysell,
KOTOpbIM 3aBs3amM Jlura Hammii M CTpaHbI-
noOeTUTeNbHULIBI B TEPBOM MMpPOBOM BOMHE,
MIOCKOJIbKY €l He mpucTtano OpaTb Ha ceos
OTBETCTBEHHOCTD 32 IOJIOKEHHE Ha FOI0-BOCTOKE
EBporsbl, CII0KUBILIEECS OTHIO/B HE 110 €€ BUHE.
Bce »TM  mpoOrHo3bl  OKa3alucChb, OJHAKO,
COBEpIIIEHHO HEBEPHbIMU. BOXIM «TpeThero
peiixa»  mocine  KamuTyasaumu - OpaHumu

00pa3zoBaHO OCJIEIOBATENILHO [POrepPMaHCKOe
npaButenbeTBo M. Jxurypry. B cBsi3u ¢ BbIxoaoM Pymbinun
3 Jluru HaiMii ee MHUHHUCTP WHOCTPaHHBIX JIel
M.Masolinecky 3asiBWI, YTO PYMbIHbl «TBEPAO PELIIN
TOpBaTh C TPOLUIBIM W CO37aTh MEXTYy PYMBIHCKAM H
TepMAHCKUM  HAapoJaMH  OTHOIICHUS  JIPY’KECKOTO
cotpyanmdectBay. (Ilur. mo mmceMy A.JlaBpeHTheBa
B.MomortoBy or 30 moms 1940 r. Tam xe, c. 52). B
JEKJIapauid O TMOJUTHKE «UCKPEHHErO BKIIIOUEHHS B
CHCTEMY, CO3[IaHHYI0 Ocbl0 bepmuH-Prm», roBopuiocs, uto
TaKkoO Kypc SBISIETCS HE  TOJBKO  BBIPAKEHUEM
MOJUTUYECKOTO0 Peaiu3Ma, HO U JIOTHYECKHM CIIEICTBUEM
HUEOJIOTHH, OTpasKarollel YyBCTBa HALUH.

8 (CM. 0630p TIPecchl, MOATOTOBICHHBII MOMIPEACTBOM
CCCP B PymbIaun: Tam xe, ¢. 68 - 69.

# Cm nHdopmariorHoe THChMO  A.JlaBpeHTheBa
B.MomnotoBy ot 17 cenrsiops 1940 r.: Tam ke, c. 91.
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qyBCTBOBAIN CE0sl HACTOJIBKO YBEPEHHO, UTO HE
MOOOSUTHCh JIMIIHUM pa3 B3STh HA Ce0sl MUCCHIO
YCTpOUTEEH HOBOIO IMOpS/Ka Ha KOHTUHEHTE.
He comHeBasch B TOM, 4TO B JIHOOOM CcCilydae
CMOTYT  ylepXaTb CBOMX CaTeJUIUTOB B
MOBUHOBEHHHU, OHU PELIWINCH BBICTYIIUTH B POJIU
apOUTPOB B CHIOpE, 3apaHee 3Has, YTO HE CyMEIOT
YIOBJIETBOPUTH HU OJIHY U3 CTOPOH.

30 aprycra 1940 1. B BEHCKOM JBOpIIE
Xodoypr npencraButenn ['epmannu u Urtamim

NPUHSIN pelieHue, noTpedoBaB B
YABTUMATHBHON dopme ero CTPOroro
UCHIOJIHEHHUST OT O0EUX CIOPSAIIMX CTOpPOH.
Teppuropus CesepHoit TpancuibBaHUN

wionaapio 43 ThHIC. KB. KM IIepeaaBaliach
Benrpuu u B TeucHue 14 qHel ee JOJDKHBI ObLIH
OCTaBUThb PYMBIHCKHE BOMCKa. PyMbIHCKHE
rpaxIaHe, MPOYKUBAIOIINE HA ITOH TEPPUTOPHUH,
ABTOMAaTUYeCKH TMEPEXOAWIM B  BEHIEPCKOE
MOTAHCTBO, & HEXEJAoUHe MOoIyJYaly MPaBo B
TedyeHue 6 MeCALIEB X01aTaliCTBOBATL 00 ONTAaI[UH
B PYMBIHCKOE rpa;xz(aHCTBo.86 B cnydae kakux-
00 TPYAHOCTEH TpPU TPOBEACHUU B KU3Hb
9TOro perieHus: 00e CTOPOHBI IPEIOCTABIISLTH
TePMAHCKOMY U UTAISHCKOMY IPAaBUTEIHCTBAM
MpaBO YpErylIUpOBaHUS CIOPHBIX MpodieM. B
COOTBETCTBUM C CaHKIMEH CTpaH-apOUTPOB Kak

Benrpus, Tak u  PympHHS  00s3a1MCh
rapaHTUPOBATh paBHOIpaBHE CBOMX
HALMOHANBHEIX  MeHbImHCTB.Y 5 CEeHTA0pA

HayaJoCh BCTYIUIEHHME BEHI€PCKUX BOMCK B
CeBepHyto TpaHCHIBBaHMIO TIOYTH IO BCEH
MPOTSHKEHHOCTH CTapoy rpaHulbl. Kunoxponuka
TOrO BpPEMEHM 3aleyamieNia PEeaKUe Kajapbl:
anmMupan XopTd Ha OeloM KOHE eleT IO
raBHOMy ropony TpancuneBanuu Konoxsapy
(Kmyxy), ero BCTpeyarOT pPYKOIUIECKAaHUSIMU
TBICSIYM BEHIPOB.

B nenn apOutpaxa, 30 aBrycra, PuG6enTporn
npoBen B Bene npecc-koHpepenimio. BeHckuii

8 IIpu ostoM, kak 3ameuan JlaBpeHTBEB B IMCbME
MonotoBy oT 17 ceHTSOps, B JHH, TPEIIIECTBOBABIIHE
apOuTpaKy, TepMaHCKas W WTAIbSHCKAs AWIUIOMATHS
TIOTIBITAIACh 3aMAaCKUPOBATh €ro TOTOTOBKY, YTOOBI TIOTOM
YTBEPKZaTh, YTO BBICTYNUIIA B KAUECTBE TPETEHUCKUX Ccynei
JIMIIb TOJ] IABJICHHEM KpaitHux oocrositenbeTs. (Tam ke, c.
92).
% B reuenne cremyromero, 1941 roma onu Mormu
noknHyTh CeBepHyl0 TpaHCHIIBBAaHWIO, BBIBE3S CBOE
JIBIDKAMOE Y TIPOJIaB HEJIBIKUMOE HMYIIIECTBO.

Texct Tpetefickoro pemenust cm.. M3sectns, |
centsiopst 1940 r.; TpaHCHILBaHCKHIA BOMPOC, ¢. 198 - 199.

apOUTpax, O €ro cioBaM, CHOBA JIOKa3al, YToO B
NPOTUBOBEC AHIIUHCKON MIOJIUTHKE,
HanpaBJICHHOM Ha CO3/IaHME oOyara BOWHBI B
Jynaiickom OacceiiHe, «TocymapcTBa OCH B
COCTOSIHUM, B COTPYIHHMYECTBE C JyHalCKUMU
rOCYAapCTBAMH, BOCIIPEISITCTBOBATh
pacIIMpEeHnIO BOMHBI B 3TOM paioHe». [Ipunsaroe
obenmu 3aMHTEPECOBAHHBIMU CTOpPOHaMH
TPETEHCKOe  pelieHue  SKOObI  BEIO K
OKOHYATEIbHOMY YPETYJIHPOBAHHIO IOCIIETHETO
CIIOPHOTO  TEPPUTOPHATBHOIO  BOIpoca B
HyHaiickom peI'I/IOHC.88 UranbsgHckas cropoHa
TakKe ObLIa CKJIOHHA BUACTH CMBICI apOUTpaka
B Hepacupoctpanennn  kondumkra.®®  Kax
Pu66entpon, Tak u YnaHo, BeICTynas OT UMEHU
CBOMX IPABUTENBCTB, 3aSBUIIM TAKXKE O TOM, YTO
I'epmanus u Wramus B YCIIOBUSIX
00111eeBpOIEHCKOi BOWHBI rapaHTUPYIOT
LIEJIOCTHOCTh u HETIPUKOCHOBEHHOCTD
PYMBIHCKOIO ~ TOCYAapcTBa B  €r0  HOBBIX
(Ype3aHHbIX) FpaHUIIAX U FOTOBBI IPEACTABUTh HA
3TOT CYET COOTBETCTBYIOLIME IHCbMEHHBIC
NOATBEPKACHUA. B 3TuX croBax copepkancs
SIBHBII ~HAaMEK Ha BO3MOXHOCTb  HOBOI'O
COBETCKOI0 HACTYyIUIEHHsI Ha PymbIHWIO, mepen
JIMLIOM KOTOPOT'O OHA JICMCTBUTENBHO HYXK/AJIaCh
B F€pPMaHO-UTAIBSHCKUX rapaHTUsIX. Jlexnaparmmn
MHUHHCTPOB JIEp)KaB «OCH» OBUIM TPHU3BaHBI
yOeIUTh PYMBIHCKOE OOIIECTBEHHOE MHEHHE B
TOM, 4TO cTpaHa u30exuT ydactu [loibmm u
YexocnoBakuu.

Bynyun omyOiIMKOBaHHBIMU B PYMBIHCKOM

mpecce  yrpom 31  aBrycra, 3asBIICHHS
TePMAaHCKOTO ¥ UTAIBSHCKOTO  MHMHHUCTPOB
WHOCTPaHHBIX  JIeJI HE  MOMJHM,  OJHAKO,
MO/ICIICTBOBAaTh HA  PYMBIHCKOE  OOIIECTBO

YCHOKauBAKOIIEe JaXe B TOW CBOEW 4YacTu, IJie
peds 1UTa O TapaHTHsIX, HOO CIMIIKOM BEJTMK ObLI
KOHTPAacT MEXKAY IIMPOKO PaclpOCTPaHEHHBIMU
WUTO3USIMU U pealbHBIM  PE3YJbTaTOM
apoutpaka. Kak ormeuwama B Te JHM raszera
«Tummyn», «mepen BEHCKMM  IIPUTOBOPOM
PYMBIHCKUH HapoJ OKaMeHel OT Oomu |
pazouapoBanus». OT OO€IMAHMI PYMBIHCKUX

8 Tam xKe, C. 82.

% Kak sasBun B TOT e 1eHb, 30 aBrycra, Ha Ipecc-
koHpepeHy YUnano, «'epMannst n MTtamis BBITONTHWIHA
CBOIO MFCCHIO, KOTOpasi 3aKIF04ajack B TOM, YTOOBI He
PacTipoCTpaHNTh KOH(IIMKTa, B KOTOPOM OHH Tereph
Haxozatcs, Ha ctpanbl FOro-Bocrounoit EBporisl, k demy
YIIOPHO CTPEMIJIHCH Harly Bparm». (Tam xe).
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JUIEPOB 10  TPUIOBOPA,  BBIHECEHHOI'O
Pubb6entponom u YuaHo, «rakoe paccTOSHUE,
KOTOpOTO HHM OJIMH PYyMBIH HE MOT ceOe Jaxe
IPEJICTABUTD B BOOOPAKCHUI.

Korpma apOuTpask BONpPEKH OXHUIAHUSM BCe-
TaKU COCTOSUICS, PYMBIHCKUM IPOT€PMaHCKU
HACTPOEHHBIM IOJMTHKAM IIPUILIOCH IIPUIaraTh
HEMaJI0 YMCTBEHHON OSKBUJIMOPUCTUKH, J1aObI

OOBSICHUT W ONpaBaaTh  IPOHM3OLIE/IIIEE,
3aTyILEBAB HECOOTBETCTBUE MEKIY IPEKHUMU
IIPOTHO3aMU W JCUCTBUTENBHOW  KapTUHOU

coObITH. Jlenast XOpoInyl0 MHHY TpH IUIOXOU
urpe, oHu Bcuen 3a PuGbentporiom m Uwmano
yIBepKIamu (BO3MOXKHO, HE 0e3 HEKOTOpPBIX
OCHOBAHMIi "), YTO TOSHTHBHBIM CIICICTBHCM
apOuTpaka CTald  TIepMAaHCKHE  TapaHTHU
COXpPAaHEHUS ~ PYMBIHCKOIO  TOCylapcrBa B
YCIIOBHSX MPOJOIDKAroIIerocs nepeaena EBporbl.
Tak, razera «bykapectep Tarebnar» B Jyxe
npexkHel cBoel  Oe3ylep)KHOM  armoNoreTHKU
«TpeTbero peiixa» OTMeyYasna, YTO «TOJIbKO
Onmarojapsi Haield pa3syMHOCTH B TOCIEIHHUMA
MOMEHT MBI 3aCIYKWIH 3Ty BEJIUKYIO YECTb)» U
«bropep mpocTep CBOK 00eperarollyo pyKy Haj
PYMBIHCKAM  HapoAOM, HOJYYHMBIUMM, TaKUM
o0pa3oM, UecTb NpPUHAAICKATH K CEMbE
OJIaropoIHBIX  E€BPOMEUCKUX Hap0I[OB>>.92 Ora
TOYKAa 3pEeHMs JaJIeKO HE BceM B PyMblHuM
Kazajach yOeIUTEeNIbHOM, CKENTULIU3M OIPOMHON
YacTH  OOIIECTBEHHOIO ~ MHEHMs  Hallenl
BBIpOKEHHE M B I[Ipecce, BONPEKH BCE
Y)KECTOYABIIEMYCSI KOHTPOJIIO LIEH3yphl. ['asera
«YHHBEpCYID» B CTaThe, KOTOpasi I0JIT0 HE MOryia
BBINTH W3-3a LEH3YPHBIX MPEMOH, 3ameyaa:
«CTpaHa JOJDKHA 3HAaTh, KAKOBbl TE YIpO3bl,
KOTOpbIE CTaBWJIM B OIACHOCTH CYIIECTBOBAHHUE
rocylaapcTBa, eciu Obl HE ObUT  TPUHSAT
ap6mpa>1<».93

% [ur. 110 0630py PYMBIHCKOM [PECCHI: TaM xe, ¢. 70.

%8 Bompoc 0 TOM, B Kakoil Mepe CIYXH O HOBOM
COBETCKOM HACTYIUICHMM Ha PyMBIHWIO MMeNH 1moJ co0Oi
peabHbIE OCHOBAHMUS, OCTAETCs OTKPBITHIM, TIOKAa UCTOPUKU
HE MOIy4YWIN JOCTYNa K COOTBETCTBYIOIIMM apXUBHBIM
JOKyMeHTaM. MokHO mpeamnonaratb, 4TO CTPEMIIEHHE
TIepexXBaTUTh MHUIMATHBY y lepMaHmM Ha OaKaHCKOM
HAIpaBIE€HUM HE MOIVIO INEPEBECUTh OIACEHHH pa3pbIBa
COIO3HMYECKMX OTHOLIEHHH C «TPETbUM pEHXOM» B
ycnggsmx, xorna CCCP He ObUT TOTOB K BOMHE.

Iur. 1o  0030py  PYMBIHCKOW  TPECCHI:
TpaHcHIBBaHCKHIA BOIIPOC, C. 72.
% Tam xe.

Py™mbiHCKHE OUIHATBHBIE TTHITA, IPUYACTHBIC
K TMPUHATUIO BAKHEWIIMX TIOCYJAPCTBEHHBIX
pellieHuid, B CBOIO O4YEpeIb IMOHUMAIIM, 4YTO
O0ILIECTBEHHOE MHEHUE KJIET OT HUX O0BSICHEHHI
B CBS3M C COIVIACUEM IMIPUHSTH YIbTUMATyM
nepxaB  «ocu». 31 aBrycta PymbiHCKOE
TenerpagHoe areHTCTBO OITyOJIMKOBAJIO
ouransHOe COOOIIEHHE, COIIACHO KOTOPOMY
Benckass koH(pepeHIHs «aIpoTeKaia TpH TaKUX
o0cTosATeNbCTBAX, UTO PymbIHUS NOKHA ObLIa
JieNaTh BEIOOP MEXKIY CIACEHHEM MOJMTHYECKOTO
CYIIECTBOBAaHMs ~ HAWIero  rocydapcrsa U
BO3MOYKHOCTBIO €0 HCUE3HOBEHHs». YTpo3a
BOWMHBI CO CTOPOHBI MPOTHBHUKOB, OTMEYAJIOCH
Jajee, MOBIMSUIA HAa TO, YTO IIPAaBUTEIIBLCTBO
MPUHSJIO PEIICHUE B  KpaT4anlIni CpOK.94
PykoBomuTens  pyMBIHCKOM — Jenerauuv — Ha
neperoopax B TypHy-CeBepune  B.Ilon
KOMMEHTHPOBAJI COOBITHS CIIEIYIOIIUM 00pa3oM:
«Ha OJHOM YamKe BecoB Crosula PymbiHuS,
YMEHBIIIEHHAs TEPPUTOPUATIBHO U ITHUYECKU, HO
3aT0 C HOBOM TpaHMIICH, TapaHTUPOBAHHOW OT
KOI'O YroJHo 0€3 OroBOpOK U JBYCMBICIEHHOCTU
CaMbIMHU CWIbHBIMM B MHpPE BOCHHBIMU
nepxaBamu. Ha npyrodl damike BecoB ObLia
Oecrone3HocTh OOphObl HE Ha JKU3Hb, a Ha
cMepThb... Kakoif BBIOOp MOXHO OBUIO cIenarh
nepen  3Tou aJ'IBTepHaTPIBofI?».gS Hcroynuk
yIpo3bl B MyOJIMYHBIX 3asBICHUSIX CTapaIMCh HE
KOHKpeTH3upoBarh. OMacHOCTh HamaJeHUsi Co
CTOpOHbI BeHrpuum XOTs H TpecTaBisiach
JIOCTAaTOYHO PEATbHOM, HO HE MOIJIA CUMTATHCS
JIOCTaTOYHBIM OCHOBAaHHEM ISl TIPUHSTUSL CTOJb
KECTKHX  YIbTUMAaTuBHbIX TpeboBanuii. [lo
MIPOCOYMBIIMMCS B TIOJIIPEACTBO CBEJCHUSIM, Ha
3acelaHii KOPOHHOI'O COBETa, I/ie 00CYXKIaics
yABTUMATYM  CTpaH-apOUTPOB,  IPUBOAWINCH
CCBUIKM Ha MPEayNpexIeHHEe T'epPMAHCKOU
CTOPOHBI O TOM, YTO €CJi PyMbIHMSI HE TIpUMET
MIPEUIOKEHHBIX €l YCIOBHM, TO IOJIBEPTHETCS
HAIaJICHUI0 CO CTOPOHBI, Kak BeHrpuu, Tak u
CCCP.*® Epmsa ma me €IMHCTBCHHBIM, KTO B
Ipecce OTKPHITO YyKa3ajl Ha peajbHYyI0 YIpo3y
3axBara Monnosbsl CoBercknM Cor030M B ClTydae,
ecu He OynayT mpuHsTHL ycnoBusi ['epmanum,
SIBUJICA ~ KpPYNHEWINMA PYMBIHCKUH  yYEHBIN-
WCTOPUK W BIMSTENBbHBIA TOJUTUK TIPaBO-

4
% Tam xKe, c. 82.
% Tam xKe, . 92.
% Tam xe.
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HAIMOHAJIMCTUYECKOTO TOJIKA H.I‘/Jlopra.97 JIpyroi  CTopoHbl, bepmun  BmosHe  Mor
[Tommpen A.JIaBpeHTbEB, c KpallHUM TIOAENMUThCS € byxapectoM  10CTOBEpHOM

BO3MYIIIEHUEM OTPEarupOBaBIIMI Ha OTKPOBEHHS
«BBDKMBAIOIIErO M3 yMa crapuay» Mopru, caenan
BMECTE C TEM TMPEINOJIOKEHUE, YTO CIyXH 00
omacHoctd, wucxomdamer or CCCP, sxoObl
npereHaytomiero Ha Mooy u  CeBepHyrO
Hobpymky (B TO Bpems Kak BeHrpus
MPOJIOIHKAET JOOUBATHCS Osxnoii
TpancunbBanun U banata), pacnpocTpaHsUIHCh
HEMECIIKOM M MTAJIbIHCKON JUIUIOMATHEH, YTOObI

co3/1aTh BUIMIMOCTh AKCTPAOPANHAPHBIX

VCIOBH, B KOTOPBIX COCTOSUICS BEHCKUI
98

apOHTpax.

Nmeronyecs: JOKYMEHTbI CBUJIETENBCTBYIOT O
TOM, YTO COIJIACU€ NPHUHATH YCJIOBUSI BEHCKOI'O
apOuTpaka  JICHCTBUTENIHHO  OBUIO  JaHO
PymbiHuell B 0OCTaHOBKE pE3KOro 00OCTpEeHUs
COBETCKO-PYMBIHCKMX OTHOILIEHHH, CBSI3aHHOTO C
HNOTrPaHUYHBIMU MHIMAEHTaMHU. 29 aBrycra 3am.
Hapkoma uHoctpaHHbIx Jien CCCP B.Jlekano3oB
BpY4YMJI pyMbIHCKOMY nociaHHUKY ['.Iadenky
(ObIBILIEMY MUHUCTPY MHOCTPAHHBIX JIET) HOTY B
CBS3M C HApyLIEHHWEM COBETCKOM TI'paHUIIbI
PYMBIHCKMMHM ~ caMmoJIeTaMd.  Bo3iioxuB  Ha
PYMBIHCKYIO CTOPOHY BCIO OTBETCTBEHHOCThH 3a
BO3MOXKHBIC  ITOCICACTBUS JTHX  JICHCTBHM,
CoBeTckoe  NPaBUTENBCTBO  BKJIIOYWIO B
ouIManbHyI0 HOTY Maccax, KOTOPBIM HE MOT He
ObITb BOCHpHHAT B byxapecte kak mnpsiMast
yrpo3sa: «IIpaBaa, Ha COBETCKOM CTOPOHE HET €IIe
KEPTB, HO €CIM 3TH KEPTBBI OyIyT, TO JeJ0
MOXET MPUOOPECTH CEPhE3HBIM xapaKTep».99 C

7 Taum xe.

% Cwm. ero JIOHECEHHMS: TaM ke, ¢. 71, 93.

¥ CMm. Tam ke, ¢. 73 - 75. B orBeTHOM IHCBHME,
BPYUYEHHBIM pyMBIHCKUM TociioM Jlexano3oBy 30 aBrycra,
YTBEP)KAAJIOCh, YTO OTBETCTBEHHOCTH 3a MEPEUHCIICHHbIC B
COBETCKOH JAWIIOMaTHYECKOH HOTE HHIIMICHTHI, SIBIBIINECS
CIIETICTBHEM «COCTOSIHUSA obmieit HEPBO3HOCTH,
HEBO3MOXKHO BO3JIOXKHTH HCKITIOUYMTENIFHO HA PYMBIHCKYIO
cropony. (Tam xe, c. 75 - 77). B BepbansHO#1 HOTE OT 13
CEHTSIOpS, HAIpaBIEHHON C PyMBIHCKOH CTOPOHBI TIOCTIE
TIIATETEHOTO PACCIIeA0OBAHNS IPOM3OIIEAIINX HHIIHICHTOB,
OCIIapUBAIIIICH HEKOTOPBIE (AKThI, YKa3aHHBIE B COBETCKOW
HoTe. B kemaHnm He mpeHeOperaTtb HHWYEM, YTOOBI
coxparuth ¢ CCCP  noOpococenckue — OTHOILICHHS,
PYMBIHCKOE TPaBUTENBCTBO 3alpeTUIo, HaduHas c 1
CeHTsIOps, JoOble TOJEThl B paifoHe, NpHIIETAIONIEM K
JeMapKalMoHHoN mmHuM Mexny Pymemunedr u CCCP.
Kpome Toro, Bo wu3bekanme wWHIMACHTOB ['eHnTad
PYMBIHCKHX BOWCK 3aIIpeTHI ITOrPAHNYHNKAM ITOJTE30BATHCS
OpY>KHEM 3a UCKIIFOUEHUEM SIBHBIX HAPYLUEHUM PYMBIHCKON
teppuropuu. (Tam ke, c. 87 - 91).

uapopmammerr o peamsHbix mwiaHax CCCP mo
3axBary [OxHOIl ByKkOBWHBI, CTaBIIMX JIETOM
1940 r. mnpeameroMm OOCYXIEHHS B XOJIE
KOHTaKTOB COBETCKOMI u repMaHCKOU
JMIUIOMATHH, U 3TO TaKKE HE MOIJIO HE HAIlyraTh
PYMBIHCKHX JIUJICPOB.

Bropoil BeHckuii apOuTpak U OCOOEHHO
3as1BJICHUE O FAPAHTHAX LIEJI0CTHOCTU PyMbIHMY B
€€ Ype3aHHBIX TIpaHMLAX, CTaB OYEPEAHBIM
HAITHBIM ~— THOATBEPXKJIEHHUEM  BO3pOCIIEH
BOCHHO-TIOJIMTUYECKON MOILU «TPETHEro perxar,
BBI3BAIM KpaiHe HEraTWBHBIM OTKIMK Kak BO
BpaX1e0HOM .HOHI[OHC,lOO TaK u B
«Ipy)xecTBeHHOW» MockBe. B mocnenneil - He
TOINBKO B CHJIY BbI3BIBAIOILETO HEXETAHUS
bepnuna cuntarbess ¢ MHeHueM Kpemuts, korna
JIEJI0  Kacaloch HENOCPEICTBEHHOIO — cocena
CCCP, HO n noToMy, 4To B akuuu I 'epmanun (1
Wranuu) BHoOJIHE pacno3HaIM X0, CO3HATEIHHO
HanpaBJIeHHBIN Ha NPOTUBOJICHCTBHE
JAJIbHENIIIEH COBETCKOW 3KCIIAHCUM Ha bayikaHsl.
31 asrycra MomnotoB 3asBun mociny D. ¢don
ynenOypry o TOM, 4YTO  IE€pPMaHCKOE
IPABUTEJILCTBO HAPYIIMIIO CTaThiO 3 JOroBOpa OT
23 asrycra 1939 1., roe CTOpOHBI 00S3AIUCH

KOHCYJIbTUPOBATBHCA 8 (0) BOIIPOCaM,
HUHTCPCCYIOIMM  KOXKAYHO H3 HHX; IIPpUYEM B
BeanHe HE couin HY>XKHbIM

IIPOKOHCYJIBTUPOBATECS ¢ MOCKBOIM B BOMpOCE,
KOTOPBIN CaMbIM NPSIMBIM 00pa30oM 3aTparuBaer
untepecbl CCCP, noCcKoNbKy pedb WAET O JIBYX
MOrPaHUYHBIX Coerckomy Corozy
rocymapereax.’” TepMaHWsi JIMIIb TOCTABHIIA
CCCP B u3BECTHOCTb 00 YK€ CBEPIIMBIIMXCS

100 IIpembep-munuctp Y.Yepuwmib, BbicTymas 30

ceHTs10ps B [lanare oOIINH, TOBOPHIT O TOM, YTO TEPPUTOPHUS
PyMbiHUM TIOZBEPIIIACh  «OKECTOKOMY  HM3YPOIOBAHHION.
«MBI HUKOUM 00pa3oM, - TPOZOIDKAI OH, - HE HaMepeHbBI
MpU3HABaTh T€ TEPPUTOPHAIIBHBIC W3MEHEHHUS, KOTOpBIS
TPOM30MIYT BO BpEeMs BOWHBI, €CIM TOJBKO OHH HE
SIBJISTFOTCS CTIEZICTBHEM CBOOOJTHOTO COTJIACHS M APYIKECKOTO
JIOTOBOpa MEXIY 3aHHTEpECOBaHHBIME cTpaHammy. (Tam
Ke, C. 376). 5 CeHTAOpS aHAIOTMYHYIO TOUKY 3pEHHS
BBICKA3aJl MUHHUCTP WHOCTpPaHHBIX jen Jyopn [amidaxc.
(Tam sxe, c. 320). OdmmanprHas nosmms CIIA Obura
BBIPKCHA JIMIIb B  3asBICHHM  TOC/CNAPTAMEHTA,
CHIEJIaHHOM TOYTH uepe3 2 rona, 27 uonsa 1942 r., o Tom,
gro CIIIA He NMpHU3HAIOT HH OHOTO TEPPUTOPUATHHOTO
W3MEHEHUS, HaBsI3aHHOTO ImyTeM Hacvmusl. (Tam xe).

19! Tparmma CCCP ¢ Benrpueii 6biia yCTAHOBICHA C
OKKYTIaIUeH TocieaHer 3akaprnarckoi Yxkpautsl B 1939 1.
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¢akrax. LyneHOypr OOBSCHWI OTCYTCTBHE
KOHCYJIbTAllUi TOJNBKO OOJBIION MOCHENIHOCTHIO
B PELICHUH TPaHCWIBBAHCKOTIO Bonpoca.102 Tema
ObUTa MPOJOIDKEHAa B XOJIEe BCTpeun 9 ceHTaops,
xorza [lynenOypr Bpyunn MonoTOBY OTBETHOE
IIMCBMO CBOETO IIPABUTENILCTBA HA 3aSBIICHHE
COBETCKOIO HAPKOMA, CIEJAHHOE TepMaHCKOMY
nocny 31 aBrycra. I'epmaHckas CTOpOHa,
KaT€rOpUUYECKH OTBEprasi BO3MOYKHOCTb 3JI0T0
yMbIC/Ta, MbITAIACh  OOBACHUTH  HMCTOUHHK
BO3HHKILIETO HEJIOPa3yMeHUs TeM, UTo B bepinune
SKOOBI HE  OXUOAIM  CTOIb  OOJIBIION
3auHTepecoBaHHOCTH CCCP B TpaHCHIbBaHCKOM
BoIpoce. MoJIOTOB B CBOKO OYEpE/lb HAIIOMHUI O
TOM, 4To COBETCKOE [PaBUTEIBCTBO
3a01aroBpeMeHHO HMH(pOPMHUPOBAIO T'ePMAHCKOE
MIPABUTENIBCTBO OTHOCUTENBHO CBOUX JECHCTBUM B
[Tpubantuke, beccapabuu u BbykoBune. bonee
TOTrO, WISl HaBCTpeuy MoxenaHuwsM ['epmanuu,
OHO COKpaTWiO CBOM IpETeH3uHn K PymblHuM,

OrpaHn4rB UX B OTHOLICHHUUN ByKOBI/IHBI TOJIbKO
103

€c  CEBEPHOW  YaCThIO. IIpenocraBnenue
PymbIann rapaHTui JAIbHENIIEH
HENPUKOCHOBEHHOCTH Moj0TOB 9 ceHTA0ps
KBIM(PULIPOBAIT Kak JICUCTBHE,

IPOTHBOPEYAILEE MHTEPECAM COBETCKOM CTOPOHBI
(mpuueM repmaHCKas CTOpOHa B HIOHE B
NPHUHIMIE, KaK 0OpaTWil BHUMAaHHME HAapKOM, He
OTBepraja COBETCKUMX HpereH3uil Ha IOxHyro
bykoBuny, JIVIIb 3asBIsUIA 0
HECBOEBPEMEHHOCTH ~ COBETCKMX  IUIAHOB €€
armexcrn).”* Takim o0pa3oM, npesocTaBiIeHne
PymbIHuM rapanTuit Obl10 BocipuHATO B MOCKBE
HE TOJIbKO KaK JEMOHCTPAaTHBHOE IIPOSIBJICHUE
HeyBaxeHus: K CCCP, HO M Kak OTBET Ha €ro
KOHKPETHBIE TEPPUTOPHAJIbHBIE TPUTA3AHUS - B
YaCTHOCTH, B OTHOLIEHUH FOxHOW ByKkoBHHBI.

102 .
0 TpanrcunbpBaHCKHi Bonpoc, ¢. 76 - 78. OnHOBpEMEHHO

[lynenOypr 3aBepwt MonotoBa B JAPY)KECTBEHHBIX
otHomeHusix [epmanmu ¢ CCCP, 49Tto mposiBWIOCH, B
YaCTHOCTH, B TIPENETbHO OBICTPOM HMH(POPMHUPOBAHUI
Mockss! 0 puHATOM B Bene perenun.

1% TlpaBma, coBerckoe TNPABUTEILCTBO  TEPen
OCYILECTBIICHUEM CBOEH aKIMM B OTHOLIEHWM PymbIHUM
BBIPA3WIIO HaZekMy, 4To Bompoc o FOxnoit BykoBune He
SIBIISIETCS 3AKPBITHIM M K HEMY MOXKHO OyZIeT BEpHYTHCS TIPH
COOTBETCTBYIOIIMX YCIOBHSIX.

104 [peanpuusTLIi HAPKOMOM SKCKYPC B COBETCKO-
TePMAHCKYIO JUCKYCCHIO OTHOCHTEINIBHO cy/ied bykoBHHEI B
JTHY, TIPEAIISCTBYIOIINE «OCBOOOAMTENIFHOMY —TOXOIY»
Kpacnoii Apmun, He BbI3BaJl BO3PAKEHUHM TI'E€PMAHCKOIO
mocma. 3amuck  Oecempl  OoT 9 ceHTIOpS  CM.:
TpaHCHIBBaHCKHI BOIIPOC, C. 83 - 87.

HeszaBucuMo 0T TOro, HaCKOJIBKO CEPbE3HYIO
yrpo3y TpeACTaBisul Co00M it PymbiHUM B
koHile asrycta 1940 r. coBerckwii akrop,
HONBITKA BJIACTE BCELETO MEPeKIIOYUTh B
BOCTOYHOM HaIpaBJICHUN HEJIOBOJILCTBO
pe3yiabTaTaMi  apOUTpaxka ObUTM IOHAYally He
cmumkoM  3ddextuBHel.  Kak  He  Bcerma
yoaBajioCch  CIHMCaTb  OTBETCTBEHHOCTh  3a
CEPbE3HYIO BHEIIHENOIUTHUYECKYIO HEyJady Ha
Oe3mapHble JEHCTBHA NPEKHHUX, AaHIJIO- U
(bpaHKO(DIITHCKA HACTPOCHHBIX TPABUTEIHCTB. B
CEHTSOpEe MPOMCXOAAT HamaJeHUsl Ha 3/aHus
TePMAaHCKUX W WTAIBSHCKAX TMOCONBCKUX U
KOHCYJIbCKMX Yyupexnenuil. B Kiyxe coznmaercs
KOMUTET COTPOTHBIICHUS, TIPU3BIBABIINIA
caboTupoBath TpeOoBaHus apOUTpoB. [lake B
YCIOBHUSAX  Y)KECTOUEHHMsI JUKTaTypbl —IOCIE
orpeueHuss koposii Kapons Il u mpuxoma k
Bnactu reHepaga M.AHroHecky 5-6 ceHTAOps
AQHTUTEPMAHCKHE HACTPOEHUS HAXOWIN
OTKPBITOE€  TPOSIBIICHUE,  HUX  YCHJICHHUIO
CIocoOCTBOBANA 1eJIeHanpaBJieHHAs
JEATEIbHOCTD BIMSTENbHENIINX  JIMJEPOB
OIMO3UIIMOHHBIX  (WCTOPUYECKHX»  MapTHH
1O Manny, JI.Bparuany u mp.'®® Peskoit kpuike

1% Pazouapopanme He TONBKO MACC, HO H HONHTHYECKOH
SNIMUTHI B pe3yJbTaTax apOuTpaXka ObUIO TeM CHIBHEE, YTO
HEKOTOpbIE TPYIINIMPOBKH, HE CIHMIIKOM BEps B AHIJIO-
(paHIly3CcKIe TapaHTHH BEPCAIBCKUX I'PAHUII, C CEPEAMHBI
1930-x roZI0OB  OpUEHTHPOBAJINCH HAa  (DAIMCTCKYIO
I'epmMannio WMEHHO Kak Ha OoJiee HANEXKHBIM, MO WX
MHEHMIO, TIOTEHLIHAIBHBI TapaHT 3allUThl T'PAHUIL
PyMBIHNE OT OIaCHOCTH BEHIepCKOro MppeaeHTH3Ma. Ilof
BIMSIHMEM 3THX TPYINIMPOBOK PYMBIHCKOE IPABHUTEIHCTBO
Triepes; BOWHOM B KayecTBE ITEPECTPAXOBKH HEOIHOKPATHO
MBITAJIOCh  HAIIyNaTh BO3MOXHOCTH JUISl  TIOJMydeHHS
rapaHTUil CBOMX IpaHul] ¢ BeHrpueil Takke u co CTOPOHBI
lepmanmn. Mexny Tem, mnosmms bepnimaa Oblia
JIOCTaTOYHO YKJIOHYMBOM, 4YTO HAlUIO OTPAXECHHE B
MPOTHBOPEYMBBIX  3aSBICHMSX  OQWIMATBHBIX  JIMII
Crpemsich K BKIIOYEHHIO PyMbIHMM B OpOMTY CBOEro
BIMSIHUS, | epMaHus B TO JK€ BpeMs Oracayiach KaKuM-JI00
HEOCTOPOXKHBIM IIIaroM YKPEIUTh TIO3UIMH MPOAHTIINICKIX
cull B cocentHert Benrpuu. Ananornuno u Utanust He moryia
rapaHTUpOBaTh TPaHWIBI PyMbiHUM 0e3 TOro, 4TOOBI HE
noTepsATs onopy B Benrpuu. Ilpennpunsras e mombITKa
TIOCPEAHMYECTBA MEXIY ABYMsI IOCYAapCTBAMM OKa3allach
Oe3pe3ynbTaTHOM. HecMoTpst Ha OTCYTCTBHE JIOJDKHBIX
TePMAHCKUX TapaHTUA pPYMBIHCKMX TPaHMI], CHIIBL,
OPUEHTHPOBAHHBIE HAa «TPETHH peix», Kak yxe ObUIo
orMmeueHo, B 1938-1939 rr. 3ameTHO YHpOUMIM CBOH
no3unyy. HammydnmmM apryMeHTOM B MX TIOJB3Y SIBHIICS
«MIOHXCHCKHI CTOBOpP», BCIIEJICTBHE KOTOPOTO COIO3HAS C
Pymbiaueit YexocnoBakus TIPEKPATIIIA CBOE
CYLIECCTBOBAaHME  BONPEKW  JCKIApUPOBABIIMMCS  Ha
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B oOIecTBe TMOABEpraeTcss M «OTCTYIHUK
JatuHu3Ma»  MycCOlIMHM, HE  MOXKEIaBLIUA
3aHSTh CTOPOHY PYMBIH B HMX MHOTOBEKOBOM
cope ¢ BeHrpI/IefI.lo6 JloMUHHpPOBaBIIMM
HACTPOCHUSIM COOTBETCTBOBAJIO TPO3BYYABIIIEE
CO CTpaHHUI[ OTHIOAb HE AHTTIOPIIbCKONW Ta3eThl
«KypenTym» HaroMMHaHHE O TOM, YTO 3a7aya
apMHU U TE€HEPAIOB - MOOWIN30BaTh HALMIO Ha
conpOTI/HsﬂeHI/Ie.107 Wznarens sTol  raszersl
[L.Ielikapy mucam ¥ O TOM, 4YTO PyMbIHMS
JIOJDKHA cOOpaThesl ¢ CHJIaMH U yke BecHOU 1941
I. €l cleqyer HadaTh WCHPABISATH «BEJIMKUE
OCKOpOJICHHS CYHBGH».log Cuibl IpOrepMaHCKOM
opueHTaluu, K oceu 1940 r. onaaeBlue B
PymbIHMYM BCelt osHOTON Bimactr, ™ He MorH He
OCO3HABaTh, YTO IPAH/IMO3HbIE TEPPUTOPUATIbHBIC
yTparsbl, moHeceHHble Hatyei B 1940 r., TpedyroT
HE3aMeUIMTEIbHON KOMIIEHCAIlM - 0e3 3Toro
MIPAaBUTEIIHCTBO OBICTPO yTpaTuT Ty
MHUHUMAJIbHYIO  OOIIECTBEHHYIO  IOJICPXKKY,
KOTOpasi HeoOXouMa JJIsi COXPAaHEHUSI XOTS ObI
OTHOCUTENIbHOW ~ CTa0WJIBHOCTH B  OOIIECTBE.
«PyMbIHHS UAET 10 KOHLA C OChIO, HO PyMbIHMM

HY)KHa  CIpaBEIMBOCTBY», - TaKkoB  ObLI
JIEUTMOTHUB BBICTYIUICHUN
IPOIIPABUTEIILCTBEHHON — IIPECCBI  BO  BpeEMs

HOSIOPbCKOW  MO€37IKM AHTOHECKY B Prm. 0

NPOTSDKEHNH  JIBYX  JCCSITHIICTHI
TapaHTHsIM.

1% TTokasarenbHbI B 5T0i CBAI3M, [IPO3BYYaBIINE B OJJHOU
W3 aHTUIPABHUTEIBCTBEHHBIX JIMCTOBOK (sHBaps 1941 r.)
CJIOBA O TOM, UTO y PyMBIHMM HE MOXKET ObITh UHBIX IIEJIEH B
BOMHE, KpOME KaK CpakaTbCsi C BEHIpaMH 3a
TpancunbpBaHMIO, Ja0bl BOCCTAHOBHTH CBOM T'PAHUIIBL
(TparcmmsBaHCKHiA BoTpoc, ¢. 130).

107 Tam xe, c. 72.

108 Tam xe, c. 104.

109 Hompen A.W. JlaBpeHThEeB B HH(POPMAIMOHHOM
miceMe B.M. MomotoBy ot 20 okTs0ps 3amedain, d9To
JINCTOBKH, PACIIPOCTpaHsEMble CTOPOHHMKAaMH MaHuy u
Bpatnany (o ToM, 4TO «TepMaHOQIIBECTBO - 3TO M3MEHa
pomuHe», W T.J.), APYIHE TPOSBICHUS HEJOBOJIHCTBA
OIIO3WIMOHEPOB HA [AHHOM OJTale BpAd JH  SABSITCA
CEPbE3HBIM TPEISATCTBHEM JUI  YCHWIICHHS HEMEIKOTO
rocriofctBa B Pympranm. (Tam ke, c. 106). Cm. Tam xe
TEKCTHI JIMCTOBOK: ¢, 127 - 129, 129 - 131, 132 - 136.

"0 Tam e, c. 111. Wroru Busura Ipecca HasBalla
00HaICKMBAIOIMMH, HOO B PE3yibTaTe IeperoBopoB ObLIH
3aJI00KEHBl  (TIPOYHBIE OCHOBBI ~AKTUBHOW IOIMTHKI,
KOTOpas NpHUBEAET K 3HAYMTEIBHBIM pe3ylbTaTaM B
pean3aluy «PyMBIHCKOM CHpaBeUTMBOCTIY B JlyHaiickom
OacceiiHe W K TOPXKECTBY «JIaTWMHM3Ma» Ha bajkanax. Yto
e KacaeTcsi KOHKPETHOrO HalpaBJeHHs MOZOOHOTO poja
aKTUBHOCTH, TO JTOT BONPOC B KOMMEHTAPWSX, Kak
TIPaBHJIIO, OOXOTUIICS CTOPOHOM.

QHTJIO-(PPAHILY3CKIM

I'azera «YHUBEpCYID» HECKOJIBKUMHU HEICISIMU
paHee, [0 CBE&XUM clle/laM apOuTpaka mucaia o
TOM, YTO «MHpP M CIIOKOMCTBUE HHUKOIZAa HE

BOCCTAHOBSITCS, TIOKAa HECHPaBEIJIMBOCTh HE
Oyzer wucrpasiena».'' He »kenas Beputh B
OKOHYATENIbHOCTh ~ YCTAHOBJICHWN  apOUTpOB,
mpaBas ~ pYMBIHCKas ~ IIpecca  BbIpakaja

yOeXKIEHHOCTh B TOM, YTO BCE IPOU3OIIEIIICE
€CThb «TOJIbKO BpPEMEHHasi Mepa il 00eCTICUeHUsI
MHpa B BBICIIMX HHTEpPECaX Ha BOCTOKE U B
nerrpe Esponb», U 4yto PyMblHMS, Kak H
I'epmanus, eriie BO3bMET CBOM pe:Bath.112
HeoGxomumocTh KOMIEHCAIMH MOHECEHHBIX
PymbiHuel yTrpar B LENSX YMHUPOTBOPEHHS €€
HAaceleHUsl OCO3HaBalachb M B bepimHe, TeMm
Oornee, 4TO C MOArOoTOBKOM TuiaHa «bapbapoccay
JTa CTpaHa TpuoOperasa OCOOCHHO BaKHOE
3HaYeHWE B BOCGHHBIX IUIaHaX ['epmaHumy,

BBIIIOJIHEHNE KOTOpPBIX TpeboBaio oT
PYMBIHCKOTO ~ TIPaBUTEIBCTBA U apMHHU
OECIPEKOCIIOBHOTO  TIOJUMHEHMS  3a/1a4aM

«TpeThero perixa». Kak u B ciiyyae ¢ aHHEKCHen
Coserckum Coro3om beccapabun u CeBepHoit
bykoBuHBI,  O(QHMLMATBHBIE  IPEICTABUTENH
I'epmanun He ycraBanu 3aBepsaTh byxapect B
TOM, 4YTO peyb HAET TOJIBKO O BPEMEHHBIX
ycrynkax. HeOmarompusitieie anst  PymbHumn
UTOTU apOUTpa’ka XOTS U BBI3BAIU HE CIMIIKOM
JOJITOBPEMEHHBIM ~ BCIUIECK ~ AHTHHEMEIKHUX
HACTPOEHMH, PealbHO HUCKOJIBKO HE OCIaOuIIH, a
JaXke, KaK 3TO HM MapaJioKCAIbHO Ha MEpBbIid
B3MJIAA,  yKpemwium — nosuuuu  ['epmanuwy,
MIOCKOJIBbKY JTIOOBIE HAJIEKAbl HA PEBAHII MOIJIU
ObITh CBsI3aHBI IIPU CyIIECTBYIoIeM B EBpome
packiaze CHil TONBKO C «TPETBHM PEUXOMY.
INompenctBo CCCP B cBoeM CEHTAOPHCKOM
JIOHECEHUH B HKN/ MPUBOANIIO
PacIpoCTPaHUBLIYIOCS B MOJUTHYECKUX Kpyrax
Byxapecra Bepcuto O TOM, 4YTO B KadecTBE
YCIIOBUSI TIpEJIOCTaBJI€HUsl TrapaHTuii | epmanus
notpeboBaia  oT  PymblHUM  ckopefiero
paspellleHus Ha  CO3JaHUE psiia BOEHHO-
CTpaTerMyeckux 0a3 BepMaxTa W OKKYIAIWIO
HEKOTOPBIX PaiiOHOB, MPEACTABISIONMX OCOOBIH
uatepec.® Peds muma, B wacTHOCTH, 0 BaKHOM
LHEeHTpe J00BMM M TepepaboTKH  HedTH
r.IlnoemTy, KOTOpBIM B IEPBYIO OYEpedb MOT
cratb OOBEKTOM OOMOAPIUPOBOK OpPHTAHCKOM

111
Tam xe, c. 71.

12 Tan sxke.
113
Tam xe, c. 93.
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aByamu  (Kak 3TO0 M TPOM3OLUIO B
JnecTBUTENbHOCTH B 1942 r1.). PeambHble
COOBITHSI TIOATBEPXKAATN JOCTOBEPHOCTh ITHX
MIPENOJIOKEHUM - BOCHHOE U IOJIMTUYECKOE
npucyrcrsue  l'epmannmn B PympmHME B
nocnennue mMecsaubl 1940 r. 3aMeTHO yCHITMIIOCH.
Kak coobmano nommpenctBo B MockBy, MO
BUJIOM TIOMOIIM 3BaKyHpPYIOIIUMCS HEMIlaM B
Ceseprayro  JloOpymky u IOxHyro bykoBuHy
OBUIM HAITPaBJICHbI HEMEIIKUE COJIIATHI, YTOOBI Ha
OCBOOOXKICHHON  TEpPUTOPHH  OPraHU30BaTh
BOCHHBIC 30HBI. Hemernkoe HacenieHme, Kak
NpaBWIO, HE BBICEISUIOCh W3 PymbiHUM, a
MIEPECEIUIOCH MO0 CTPaHE TaKUM 00pa3oM, YTOOBI
COCTaBUTh B OT/EIBHBIX pPaliOHAX KOMITAKTHYIO

Maccy, 4YTO, MO 3aMbIClIy, JIOJDKHO ObLIO

CIIoCcOOCTBOBATH YCUJICHUIO TePMaHCKOTO
115 .

BIIMSTHUSL. B  Cesepnoit TpancuibBanum,

oromenued K BeHrpuu, HeMIbl COCTaBIUIN
JIMIIb HE3HAUMTEIIbHOE MEHBILIMHCTBO, TOT/1a KaK
B lOxHolt TpancunbBanuu u banare nOBOIBHO
Oompilyt0 mpocnoiky. Takum oOpazoM, B
npenenax HOBBIX TIpaHULl PyMplHMM 3aMETHO
BO3pOCIA  JOJsl  HEMELKOIo  HaceJeHWs,
TpeOOBAaBIIEr0  aJE€KBAaTHOIO  MOJIMTUYECKOIO
npeacraBuTensersa. ®  3HadeHHe  HEMEIIKOro
dakTopa BO  BHYTPHUIIOJMTHYECKOM  >KU3HHU
PyMplHMM  ycnimnoch Ha  BCEX  YPOBHSIX,
0co0eHHO Ha MecTHOM - B Cubuy, Bpamose u
psiie OpYruX KPYIHBIX TOPOJOB HEMIbI 3aHSUIH
KJTIOUEBbIE WM OJIM3KHE K KITFOYEBBIM MTO3UINHY B
CHCTEME MYHUIMNAIBHOIO YIPABICHUS, IpH
TOM BCce 0ojee OTKPBITOM CTaHOBUTCS CBSI3b

1% Tam xe, c. 105.

15 34p. GIKHEBOCTOUHBIM otmeinom HKHWJ H.B.
Hosukos B 3amucke 3aM. Hapkoma B.I'. Jlekano3oBy ot 21
ceHTs10pst 1940 ., ¢ KOTOPOI 03HAKOMILTICH TAKKE HAPKOM
B.M. MonoroB u ero mnepBbiii 3aM. A.Sl. BpimmHckuid,
o0paTiyl BHMMAHHWE Ha TIONBITKH CO3IAHUS «TPETHUM
petixom» Ha Tepputoprn Benrpuu, FOrocnasuu u Pymbiavn
CBOETO pOJ]a «TEPMAHCKOTO KOPHAOPa», YTO Jajio Obl
BO3MOXKHOCTH ~ [wWTiepy, ommpasick Ha  HEMEIKHe
(hOMBKCOYHABI B 3THX CTpaHaX, OKa3bIBaTh JABJICHWE Ha
TPABUTENBCTBA B CBOMX MHTepecax. (CM. Tam e, ¢. 97 - 98).

16 Ecth cBenenys TOM, 4TO repmanckuil MUJI BecHoit
1941 r. mnpomH(pOPMHPOBAT BEHIEPCKHX JMIEPOB O
paccmatpuBaeMbIx B beprmiHe mpoekTax co3zmaHus B
IOxHoit TpancwbBannn 1 banare Hekoero aBTOHOMHOTO (B
coctaBe PyMBIHMHM) TOCYJapCTBEHHOTO OOpa3oBaHHUs CO
IBAOCKMM YTIpaBJIeHHEM. JTa ujest Bbi3Baia B bynamnerre
KpaliHe HETaTHUBHbIM OTKIIMK, IOCKOJbKY B HEH YBHUAEIU
MaJIONPEOIONMMOE  TIPETIITCTBHE  JUISI  OCYIIIECTBIICHUS
JTATTBHEUITINX PEBU3MOHMCTCKHX T1aHOB Benrpuu. (Tam ke,

c. 154).

HEMELKUX  OOIIECTBEHHBIX  JIBIDKCHHH  C
nocoibkctBOM ~ ['epmanuun.  Hakowen, mpu
aKTMBHOM yyactuu lepmanmu wu Uramum
HAYaJI0Ch NIEPEBOOPYKEHUE PYMBIHCKON apMHH B
LeIsIX OCHAIIeHUs ee Oonee COBPEMEHHOM
00€eBOI TEXHUKOM, Mpr4eM OoJIbIIask POJb B 3TOM
nene HﬁP?IHanﬂemana UHCTPYKTOpaM U3
BEpMaxTa.

[ommpeactBo CCCP eme c¢ nera 1940 r.
IIOCTOSIHHO OO0palialo BHUMAaHUE Ha YCHJICHHUE
IIPOrePMAHCKUX OpHeHTauui PymblHMH, 4TO
03HAYaJI0 HE TOJILKO BHEITHENOIUTHYECKOE, HO U
SKOHOMMUECKOE NOAYMHEHNUE CTPAHbl «TPETHEMY
peiixy».'® B Hauane ceHTAGPS OHO MPHXOIUT K
BBIBOJLy O TOM, YTO PyMbIHMS, paccMaTprBaemast

I'epmanueldi kak 4acTb €€  <OKM3HEHHOIO
IIPOCTPAHCTBAY, OKOHYATENIHHO cJieianach
cocTaBHOM yacTtuied «ocw»  bepmuH-Pum,

IpUYEM JCPXKaBBl «OCH» Bce 0O0Jiee OTKPHITO U
HACTOMYMBO 3aHUMAIOTCS € MPEBPAILICHHEM «B
WHCTPYMCHT JUIS BBINIOJHEHUS CBOHMX JIAJICKO
UIYIIUX TeJIeH»; TakuM 00pa3oM, pPyMBIHCKasI
noymtuka 1o otHomenuo Xk CCCP He MoXKeT HE
UCXOUTh M3 OOILICH MOJUTUKU CTPaH «OCH» Ha
COBETCKOM HaHpaBJIeHI/II/I.llg B muceme ot 20
OKTSIOpsl TIOJIIPE]] yXKE HMMEJI BCE OCHOBAHUSI
o0OpartuTh BHMMaHHEe MOCKBBI Ha HAYaBIITYIOCS

OKKYIAllNIO PYMBIHI/II/I BCPMAXTOM,
12

MPOUCXOOANIIYIO C COrjIacusAa €€ IIPaBUTCIILCTBA. 0

CornmacHo OIICHKC MOJIIIpEacCTBa, cBOeH

NOJUTUKON B PymbiHuM [ 'epmanus mo-suaumomMy
«CTPEMUTCSl OCYILECTBUTh, C OIHOM CTOpPOHBI,
CBOM WMIICPUATMCTUYCCKAE  BOXKIENCHUS -
NpO/BUHYThCS K Oeperam  YepHoro
CpeauzeMHOro Mopei, W, C APYroll CTOPOHBI,
CO3/1aTh BOEHHBIE BO3MOYKHOCTH JUIsi OOpBOBI C
Coserckum Corosom». ' Xors «TpeTHid perx»
3aKperuisl CBOM NO3MLMM Ha bankanax mof
(raroMm HepacrpocTpaHeHUs] Ha 3TOT PErHoH

W7 Tam x)e, c. 104.

18 Tam xe, ¢. 52.

9 Tam e, €73. 17 ceursiOps A.JlaBpenthes
nHpOpMHUpOBaIT B.MonoroBa o JlaNbHENIIEM
TIPUCTIOCOOICHUH  BHEIIHEH W BHYTPEHHEH IOJIMTHKH
PymbiHMM K cTparernyecknM uHTepecam ['epMmaHum, 4TO
TIPOSIBUIIOCH CPE/IH POYETo B PEIIArONIEM BIMSHHUH JIep)KaB
«OCH» Ha BHYTPHIIOJIMTHYECKUE M3MEHEHHs B PyMbIHuH, B
YaCTHOCTH Ha OTCTaBKY Kopoiist KapoJist 1 mpHuxox K BIacTH
Anronecky. Ilo wmuenmo mnomnpena, PymbiHus —yxe
«(haKTHYeCKH TIPEBpaIaeTcss B TNPOBHHIMIO | epMaHHI.
(Tam xe, c. 96).

129 Tam sxe, . 103.

121 Tam x)e, c. 104.
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KoH(pIMKTa ¢ BenukoOpuranueii, Ha camoMm Jiene
ero yCcWwiMs MMeNHM, MO MHEHHIO IOJIpeaa,
AHTHCOBETCKYIO HAaIpaBJIEHHOCTh -
A.JIaBpeHTbEB, KaK Y)K€ OTMEUaIoCh, HE CTPOMII
WILTIO3UI OTHOCHUTEIILHO JI0JITOBEYHOCTH
JPY>KECKUX COBETCKO-TepPMAaHCKUX
otHoweHui. ~~ IIpu 3TOM Hanucrckas I'epmanus
IbITAJIaCh JKCIUTyaTUPOBaTh B CBOMX MHTEpEcax
PEBAHIINCTCKUE  HACTpoeHus B  PyMbiHum,
103a00TACh O TOM, YTOOBI JaTb UM BBIXOJ B
CTPOTrO  OIPEAEIEHHOM HampaieHud. Ecimm
9KCIIAaHCHOHHMCTCKUE ycTpemieHus BeHrpun oHa
XOTeNa yJIOBJIETBOPUTH, IPEXKE BCErO, 32 CUET
coceHell  PymblHUM, TO  KOMIIEHCHPOBATbH
yTpaThbl, IOHECEHHBIE JPYTMM CBOUM COIO3HUKOM,
PymbIHuelt, ona coOupasnach, 0OpaTUB BEKTOp €€
9KCIIaHCMM Ha BocTok, mpoTuB Ccccp.t®?
[Tommpen JlaBpeHTheB yxe B okTsiOpe 1940 r.
BBICKa3aJl TMPEIIOJIOKEHHE, 4YTO PYMBIHCKOE

122

NPaBUTENILCTBO ~ COIVIACMJIOCH ~ TOMTH  Ha
pasMellieHne B CTpaHE TEPMAHCKHX BOWCK U
MIEPEBOOPYKEHUE CBOCH apMUH, TOCKOJIBKY

MOJTy9MJIO TBEpIOE OOCIIaHUE JEpKAaB «OCH)»
MOJUIEpXaTh €ro yCWIHsA 10 BO3BPALLCHHUIO
Beccapabun u Ceseproii  Bykosumb.'**  Bes
nofgoOHOro oOemaHusi W €ero  CKOpeHIero
BBINOJTHEHUST OKa3aJioch Obl TMPOOJIEMAaTHUYHBIM
COXpaHEHUE HE00X0MMOro repMaHo-
UTAJIBSHCKOTO BIIMSIHUSI B CTPaHe.

Kak n B Pymelnum, B cocenneii Benrpumu Bo
BTOpOI1 TosioBUHE 1940 T. BClIeACTBHE BOSHHBIX
ycHexoB 'epMaHuM 3aMETHO aKTUBU3UPOBAIHCH
OOILIECTBEHHbBIE ABUKEHHS MECTHBIX HEMIIEB, BCE

Oormee  HACTOWYMBO  NPETEHAOBABIIME  Ha
125

NpHOOILEHHE K  BIIACTH. OnmHako  Tam

122 Hackompko B Mockse npuaaBajii  3HA4YCHUC

npezfocTepekeHmsIM nonmpena B byxapecte - mpemmer
CaMOCTOSITENIFHOTO ~ MccnenoBanust. He  yrmyOmssice B
JCTAJIN, 3aMCTHUM JIMIIb. CUTHAJIBI, CBUJCTCIILCTBOBABIIINEC O
LIEJICHAIIPABIEHHOM TIpeBpalieHud PymMbIHUM B BOEHHBIM
mwiargapM npotuB CCCP, He moBenmM K CKOJBKO-HHOYIb
CYILIECTBEHHOM KOPPEKTHPOBKE COBETCKOW TIOJIMTHKH B
OTHOILIEHUH «TPETHETO PErXay.

Kak wu3BecTHO, TeppUTOpHAIBHBIE HPUTA3AHUSL
pexuMa AHTOHECKY He orpaHnmummchk beccapabueit u
CesepHoii ByxoBuHOH, PpacnpoCTpaHWINCh Ha
Tpancuuctpuro 1o FOxxHoro Byra, ropoga Oneccy, Xepcon
u 1.0 Hamo ckazare, uyro uenu PymbpiHMM B BoiiHe
(hopMyITpOBaNMCh BECbMa TYMaHHO M PacIUIbIBYATO.

124 TpancupBancKuit Borpoc, c. 104.

Ilo nacrosnuto I'epmaHuu, B [I€Hb BEHCKOIO
apoutpaxa, 30 asrycra 1940 r., Tam >xe, B Bene, Obu1
3aKJIIOYEH ee JI0roBop ¢ BeHrpueil o craryce HEMEIKOoro

IIPAaBUTENILCTBO TENEKH MBITATOCH, HACKOJIBKO
BO3MO)KHO, Ca0OTHPOBATh TPEOOBAHUS «TPETHETO
peiixa2 1o nperoCcTaBIeHUIO UM OoJiee MIMPOKOTo
mons  jesTenbHOCTH Y UTo  Ke  Kacaercs
pe3yibTaTtoB apOuTpaxka, TO ecii B PymbiHMM
OHM ObUIM BOCIPUHATHl KAaK HALMOHAJIbHAs
karactpoga, To B BeHrpuu oHM BBI3BASIM 1yBCTBO
HEYJOBJIETBOPEHHOCTH B PA3IMYHBIX  CJIOSAX
oburectea. '’’’ Xoprucrckas monmTHUECKas H
(1HAHCOBO-IIPOMBIIIUICHHAS JMIHTA, He
yCTaBaBIIasi  TBEPAUTH 00  HCTOPUYECKOM
LIENIOCTHOCTU TpaHCUIIbBAHUU U €€ eIMHCTBE Kak
XO35IMICTBEHHOIO ~ OpraHu3Ma, HE  Morja
HNPUMHUPUTBCS TIPEXKIE BCErO C TEM, YTO HOXKHAS,
Oonee pasBUTas B SKOHOMHUYECKOM OTHOILIEHUM
4acTh TpaHCHIbBaHUM OcTanach y PymbIHum, n6o
B bepnuHe coBceM He ObUIM 3aUHTEPECOBAHBI B
ocnabneHud  3aBucuMocTH  Benrpum ot
TepMAaHCKOU I/IH,IIyCTpI/II/I.lzs X0opomuo 0CO3HaBAIU

HAIMOHAJIBHOTO MEHBIIMHCTBA, IPEJOCTABUBLINI €My
3aMeTHble NPHUBWIETMH B CpPaBHEHMM C  JPYTHMHU
HAIMCHBIIIHCTBAMH. Benrepckoe MIPaBUTEIIECTBO
00s3aJI0Ch HE TOJBKO TOWTH Ha CO3JAaHME HOBBIX IIKOJI,
aKTUBU3MPOBATh KyJIbTYpHBIE JBIDKEHHS, HO U JaTh
TapaHTHUW TIPUBJICYCHUS TIPEJCTABHUTENCH  HEMEIKOro
MEHBIIMHCTBA B OpraHbl BJACTH pPa3HBIX YPOBHEH,
Pa3peIINTh CO3aHNE HOBBIX OOIIIECTBEHHBIX OPTaHN3ALHH.

126 Korma 3aCTpEeNUBILETOCS] B Hayajie anpens 1941 1.
rpaga Termekn cMeHWS Ha TOCTy HpeMbEp-MHHHCTpa
MporepMaHcKku  HacTpoeHHbl JL.bapmoumm, curyarus
mMmeHmwiacb. 1 Mas 1941 r. B Oeceme ¢ COBETCKHM
noimnpenoM  H.IIlapoHOBbIM ~ HEMEUKUH  MOCIaHHHMK
O.OpamaHHCIOP) HA BOMPOC COBETCKOTO JMILIOMATta
«OTHOCHTEJIHO CTapbIX HEJOpPa3yMEHHID MPH IPOBEACHUH
B OKM3Hb JIOTOBOpa O T€PMAHCKOM HAI[MEHBIIIIHCTBE
OTBETWJI, YTO «B HACTOAIIEE BpeMs B TIPABUTEIBCTBE
COTIPOTHBJICHU OOJbIIIE HE HAMEJaeTcs, HO B MECTHBIX
CaMOYIPABIICHHSIX HEZ0pa3yMEHHs ere He
ncyepnbBaroTcs». (TpaHCcHIBBaHCKHI Bonpoc, ¢. 150).

27 Kak oTMedanoch B 9TOil CBS3H B cnpaske HKU/I,
MOATOTOBIICHHOW B wmioHe 1942 1. pedepertom 3-ro
EBponetickoro otnena b.Ieitrepom, «repputopuaibHOE
TepeyCTPONCTBO, TPOM3BEEHHOE JepykaBaMu ocH ¢ 1938
mo 1941 rox, najmeko HE YIOBIETBOPIIIO MPHTI3AHUS
BEHTePCKOTO  WMIIepHam3Ma.  BeHrpus  ocramach
HEJIOBOJIbHA pe3ynbTaTamu llepBoro BeHCKOro apOuTpaxa,
nbO OHa TIPETEHAYeT Ha BCIO TEPPUTOPHIO TeIeperrHeit
CrnoBakuy Kak OCHOBHOM 4YacTH JOBOEHHOH Benrpum.
Benrpus tpebyet npucoenuaens FOxxuol TpaHCHEBaHIN
u vyvactu banara, ocraBieHHo BTopbiM  BEHCKMM
apoutpaxeM 3a Pymbrauei». (Tam xe, c. 172).

® o 3ToMYy NOBO/TY PA3BA3BIBACTCS IPONArAHICTCKAS
kammanusa. 1 Mmag 1941 1. repMaHcKuil NOCITaHHUK
Opmmanacaopd roBopu mommpeny IllapoHoBy o Tom, uTO
MOy HA JHSIX COOPHHK IIECeH, PEKOMEHIYEMbIA JUIS
BEHT€PCKUX COJZIAT. B 3THX MECHSAX COMEepIKAIUCh IPU3BIBBI
K 3aHsaThio ToponoB FOxHo# TpaHcumbBanuuy. [TocinaHHNK
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B bynamemre u HEBBITOJHOCTP HOBOM T'PaHHULIbI
Kak C BOEHHO-CTPAaT€rMYE€CKOM, Tak U C
SKOHOMUYECKOM TOYKM 3peHus. Bcenenctsue
MIPOMU3BOJIBHOTO MIPOBEJICHHUS HA KapTe JIOBOJILHO
OECCMBICTICHHON JIMHUM  ObUIM  paspyIICHBI
W31aBHA CJIOKMBLIMECS SKOHOMHMYECKHE CBSI3U
MEXKIy padoHamMH, TIepepe3aHbl BaKHEUIIIHE
JIOPOTY, TOpoAa OTPE3aHbl OT IPUTOPOJIOB, A,
CIICZIOBATEIbHO, YaCThb HACENICHUs OT MeECT
paboThI, ocTaBIIMXCS B Apyroi crpane. K tomy
)K€ PYMBIHBI YTHAJIM B TPEAEibl CBOMX HOBBIX
TPaHULl BECh IOABMKHOW >KEIE3HOJOPOKHBIMI
COCTaB W JAPYIH€ CPEICTBA MEPEIBIKEHHUS U B
pesynbTare B CeBepHOIl TpaHCHIIbBaHUU CO BCEi
OCTPOTOH BCTaa TpaHCIopTHas mpodiema. Kak
He 0e3 ocHOBaHMI oTMeuasioch B cipaBke HKU /T
CCCP o TpaHcuiabBaHUM, TIOATOTOBJIEHHON YyXKe
mocie BOWHBL, B Jekabpe 1945 1., «c
OSKOHOMHUYECKOM  TOYKA  3pEHHUs  pazjen
TpancunbBaHuM HE yIOBIETBOpWI BeHrputo, Tak
KaK He J1aJl HEOOXOJMMBIX €1 HICTOYHUKOB ChHIPhS,
Y COBEPUICHHO HAPYILWJI SKOHOMHYECKYIO KHU3Hb

PymbIann, paspes3aB HKEJIE3HOAOPOKHBIE
MarucTpaiu, OTOpBaB IIPOMBILUICHHBIE
NPENIPUATUS. OT MCTOYHMKOB CBIPbSI M OT
HOIpe6HTeJIeI7I».129

IIpn »>rom B bynamemre npekpacHO
MOHUMAIY, YTO pasMelleHne B PymbiHuM
TEpMAHCKMX BOWCK U JaHHble bepiarHOM

TApaHTUM HENPUKOCHOBEHHOCTU OTKJIAZBIBAIOT
Ha CaMblil HEONPEIEIEHHBI CPOK BO3MOYKHOCTb
IIOCTAaHOBKM ~ Bompoca O  Oosiee  TOJIHOM
YIIOBJIETBOPEHUH BEHIEPCKUX IPUTA3aHUM U
Ja)K€ O HEKOTOPOM WCIIPABICHUM TIPaHULl B
UHTEpECaX  HOPMAIM3ALMU  XO3SMCTBEHHOU
JKU3HU  OTHCIBHBIX PAaOHOB, IPEOIOJICHUS
HKOHOMHYECKOM  JecTa0WiIM3aluy,  KOTOPYIO
BBI3BAJIO HENPOLYMaHHOE paspesanue

nonpocuwi B BeHrepckom MU/le
YCHJICHHOTO KyJIbTHBHPOBAHHS
Hactpoenuil. (Tam xe, c. 150).

129 Tam xe, ¢. 357. B HKUJ[ CCCP erme B mexaGpe 1942
r. ofpamaj BHAMaHHE W HAa  CTPATETHUECKYIO
HEBBITOJIHOCTh A7 BeHrpuu pemenus, npuHstoro B Bene:
«BakHelMM TOCNEICTBUEM BEHCKOTO pEIlEeHMs s
BHEIIIHENOJIMTHYECKOr0  TOJIOKEHUs BeHrpum  sBUIOCH
ycuneHue BiusHUs ['epmanuu B coceqHux ¢ Benrpueit
crpanax HOro-Boctounoit EBpornbl, HagaBIerocst ¢ BBOJOM
TepPMaHCKUX BOWCK B PymbiHmIO oceHbro 1940 r. Benrpus,
TaKAM 00pa3oM, XOTS TEPPUTOPHAIBHO PaCIIMpPUIIAch, HO
OJJHOBPEMEHHO  OUYyTWJIaCh B  TIOJHOM  OKPY)KCHHH
(harmmcTcKoM T'epmanum» U3 CIPaBKU 1o
TpaHCHIIbBAHCKOMY Boripocy. Tam xe, c. 190).

BO3JEPXKATBCSL  OT
AHTHPYMBIHCKUX

MPOBUHIMY HA JIBE YACTH «T10 KMBOMY TeIy» 0e3
ydeTa BCEro KOMILIEKCa CIOXKUBIINXCS CBs3ell. B
LEJIOM B BEHIEPCKUX IOJUTUYECKUX Kpyrax
pacLICHUBAJIM pEILEHUE BEHCKUX apOUTPOB Kak
BBIHECEHHOE B I0JIb3Yy OTHIO/b HE BeHrpuu, HO
I'epmannu, myrem pasgeneHus TpaHCUIbBAHUU
Ha JIBE 4YacTU CO3JaBLUEH g ceOsl pbluaru
OZIHOBPEMEHHOI'O BO3ZIEHCTBUS Ha 00€ CTpaHbI.
Cromp  siBHast  3aBUCHUMOCTb  pE3YJIbTaTOB
apOUTpa)ka OT BHEIIHENOJIUTUYECKUX HHTEPECOB
«TpEThero peixa» HE MOIJIa HE HaBOIUTH
HauOomnee  37paBOMBICISIIMX ~ XOPTUCTCKUX
MOJIUTUKOB Ha CKENTUYECKHE PpPa3MbIIUICHHUS.
HIupokyro HM3BECTHOCT B CTpaHe HpHOOpeIH
BBICKA3bIBAHUSI BIMSATEIILHEHIIIETO aHTTIO(PHITbCKH
HACTPOEHHOI'O  KOHCEPBATHBHOIO  IOJIMTHKA,
ObIBIIETO MpeMbep-MuHucTpa W.betnena o Tom,
yro CeBepHyt0 TpaHCHIBBAHHIO JIETKO ObLIO
TIOJTy4HTbh, OJHAKO TPyAHEE ee Oy/IeT COXPaHHTh,
MO0 HeMIbl HHMKAaK HE XOTAT JOIyCTHUTh
oOpaszoBanusi «Bemukoil Benrpum», criocoOHoi
OKOHOMMYECKM JOMHHUpOBaTh Ha [JlyHae, a
IOJIMTUYECKU KOOIIEPUPOBATHCS C Vrameit. "

bonee mmpokoe OOIIECTBEHHOE MHEHHE B
Benrpum Takke HEOIHO3HAYHO OTHECIOCH K
pe3ynpTaTtaM apOuTpaxka, O 4YeM IOJIPEACTBO
CCCP coobmano B MockBy. OTHIONb HE BCe
BBIpOXaIN BOOJIYIIIEBJICHHE, HAaIpOTHB,
«CPEHUI YENOBEeK C YIUIBD)  3a4acTyro
JIEMOHCTPUPOBAI eIllle OOJNBIINI  CKeNTHIIM3M,
4yeM Te, KTO Jenan nonutuky B bynamenrre;
HEPE/IKO OT HEr0 MOXKHO OBbLIO YCIIBIIATh, YTO K

B30 Tam e, c. 173, 149. OueHuBas CJIOKUBIIYIOCS K
1940 r. curyaumto, berneH wucxomusn M3 TOro, 4ro B
YCIOBHSIX ~ TOYTH  TIOJNHOTO  TIOJYMHEHHS  peXuMa
Myccomman ['epmaHny yke He MOIJIa UMETh HHMKAKOTO
addexra xapakTepHast 111 BTOpoit ToaoBUHEI 1930-x To0B
TONMTHKA OamaHchpoBaHWs BeHrpum Mexay —IByms
«TaTpOHaMM», TIO3BOJIIBIIASI COXPAHSTH OMPEICIECHHOE
none MaHeBpa. Buyis B Benrpum He Oomee yeM craTucTa,
OBIBIIMIT TIPEMBEP-MUHUCTP PE30HHO OIacajics, 4YTO B
cimydae mobexpl [epmanmm ee KT MONHAS TIOTEpA
CaMOCTOSITETIFHOCTH, TOTAA KaK B Clydae IOPaKCHUS -
HOBbII TpuanoH. IToaToMy OH Hazesuicsl Ha pa3pblB CBOEH
CTpaHbl C «TPETbHM perixom». IHOCTpaHHBIE TUILIOMATEI, C
xotopbiMu [1lapoHoB Betpeuancst B Bynarnenire, obpamianm
BHUMAHHE  COBETCKOTO  MOJNpEeJa  Ha  CUJIbHBIE
AHTUIepMAHCKHE HACTPOEHHs XOPTHCTCKOM amuthl. Tak,
FOrOCJIaBCKHI MOCIIAHHUK TOBOPMII eMy B MapTe 1941 r., uto
«U3 OKPYXKEHMS PEreHTa OH CIBIIIUT TOJIBKO AHEKIOThI U
HACMEIIKM B OTHOWmICHMM WTaimyM W BBIPAXEHUS
HEJIOBOJIGCTBA M HEAPYXKEMOOMsT B OTHOIIEHNH | epMaHmy,
TIPUYEM TepesaloT, YTO M PEreHT BIOJHE pasleisieT 3TH
HactpoeHus». (Tam xe, c. 142).
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10 MiH. GemHSKOB MpuOaBwM emie 2,5 v, 3t

Oco0eHHO BeMMKO ObUIO HENOBOJILCTBO Hapoja
BceoOwIei MOOMITH3AIHEH, HapYIIUBIICH
HOPMAJIbHYIO XO3SHCTBEHHYIO JKH3Hb CTPaHbI.
Becnoit 1941 1., B HanpshKeHHOM OXKUIaHUH
rpsaayuiero croikHoBeHusi CCCP u ['epmanuu,
COUYBCTBHE MacC OTHIO/Ib HE BCerjga ObUIO Ha

CTOPOHE  «TpeThero  peixa»y, 0  YeM
CBUJICTEIHCTBOBAJIM HOCHBIIMIA XapaKTep CBOETO
poAa  MOJUTUYECKOM  JIEMOHCTPALUM  YCHEX

COBETCKOIO IIaBWJIbOHA HAa MEXKIyHapOJHOU
BbICTaBKe B bynamemire, (akTbl OTKPBITOrO
BO3MYLICHUSI HACEJICHUs] TEPEIBWKEHUEM 110
BEHIE€PCKOW TEPPUTOPUN HEMELIKUX BOMCK B XOZ€
AHTHUIOTOCJIABCKOM KaMITaHUH BepMaXTa.l?’2

C  [OpUCOEIMHEHHMEM K  BEHIE€PCKOMY
rocyaapctBy FOxnoit CrioBakuu, 3akapriaTcKoit
Yxpantsl 1 ocobeHHo CeBepHoi TpaHCUITbBAaHUH
BO3HUKJIA npobiema HalMOHAJIBHOTO
MEHBLINHCTBA, HE aKTyasJbHas JJIs1 TPUAHOHCKOU
Benrpun. C  pyMBIHCKOM  CTOpPOHBI ~ OBLI
MOCTABJIEH BOMNPOC O 3AKIIIOYEHUH JI0TOBOpa O
HauMeHbIMHeTBax (B FOxxHol TpancunbBanuu u
banare Hapsy ¢ HEeMIIaMu OCTaBaIOCh, COITIACHO
BEHI'epPCKOM craTtuctuke, 10 750 ThIC. BEHIPOB,
torga kak B CeBepHoil TpancunbBanuu Gomee 1
MJIH. PyMBIH), OfHaKo B bymamemre He ObLM
CKJIOHHBI TOHTH Ha 3T0. «BecAkuid JT0roBoOp
JOIDKEH OBITh  I[OCTPOEH Ha  IpUHLMIAX
B3auMHOCTU. Kakas jke MokeT ObITh B3aUMHOCTb,
€CIIM Mbl TPUTTIACUM PYMBIHCKUX JIEIyTaTOB B
MapJaMeHT M €MMCKONa B BBICIIYIO NHajary, a y
PYMBIH HM TOTO, HU JIPYrOro HE CYIIECTBYET.
Boo0mie 3T0 JermoHepckoe TrocyaapcTBO He
ABJIAETCS TOKA YTO CTaOWIbHBIM, M 3aKIIIOYATh
JOTOBOp O  HAIMEHBIIMHCTBE C  TaKUM
rOCy/IlapCTBOM MbI HE MMEEM BO3MOXKHOCTH, -
roBopHJI B ceperuHe okTs0ps 1940 r. monmmpeny
H.IlIapoHOBY OIMH W3 BBICOKOMOCTABICHHBIX

133
XOPTUCTCKUX YAHOBHUKOB.

131 Tam xe, c. 63, 114.

132 Cwm. mmesmo H.Ilaponosa B.MomnotoBy ot 28 mas
1941 r. (Tam xe, c. 161).

133 Tam se. C.100. JlexnaprpoBaHHbIE BEHI€PCKUM
NpPABUTENILCTBOM ~ YCTYNIKA B TOIb3y  HEMELKOIo
MEHBIIMHCTBA CTUMYJIMPOBAIN TIOJUTHYECKH AKTHBHYIO
4acTh pyMbIHCKOTO HaceneHus: CeBepHoil TpaHcunbBaHNM K
6oree HACTOMYMBOMY BBIABIDKEHHIO CBOMX TPEOOBaHUH - O
COXPaHEHUH PYMBIHCKUX IIKOJ U T.A. IIpy 3TOM pymMBIHCKHE
OOIIECTBEHHBIE OpPTaHM3aIMM Kpas pacCUUTHIBAIN Ha
TIOIEPKKY oHIaIbHOrO byxapecra.

@DaKThl YKa3bIBAIM HA TO, YTO B 00EHX YaCTSIX
TpaHcuIbBaHMM HALMOHAIBHBIA BOIIPOC IOCIE
BEHCKOT0  apOuTpaka  mpuoOperan  erme
OO0JIBLIYIO0, YEM MPEXIE, OCTPOTY. XOPTUCTCKOE
IIPABUTENILCTBO 3asIBUJI0 00 OCTAaBJIEHUM B CHJIE
pEe3y/IbTaTOB PYMBIHCKOM arpapHoil pedopMmsl.
Benrepckue wmarnartel, umeBmme a0 1920 r.
BiIaJieHUsi B TpaHCHIbBAaHWM, JOJDKHBI ObLIH,
TaKUM 00pa3oM, JHIIUTHCA HAJISKIBI HA WX
Bossparrenne.”>* [IpaB/ia, BONPEKH JCKIapAIHsM
HOBBbIE BJACTH BCE K€ IOLUIM HAa YaCTUYHBIMA
IIEPEeCMOTp  arpapHoil peopmMbl B IOJNB3Y
BEHIEPCKUX 3€MJIEBIAZEIBLEB, YTO BBI3BAIO
HEZI0BOJILCTBO PYMBIHCKOIO HacesleHus. B cBoro
oyepenb, B  IOKHOM, PYMBIHCKOW  4YacCTH
TpaHcuibBaHMM — NPaBUTEILCTBO  AHTOHECKY,
9yroOBl IIONPABUTh PACCTPOEHHBIE (PUHAHCHI,
JBXIbI IOCIE BEHCKOTO apOUTpaxka IMPOBENO
KOH(HCKAIMIO KAIMTaJIOB, JKEPTBAMU €€ CTaJH
HPEXJIe BCEro STHUYECKHUE BEHTPhL. DTO BBI3BAIIO
B CeBepHoii = TpaHcuibBaHMM  SIPOCTHYIO
peakumto.  Co3laHHas — UPPENEHTHCTaMHU B
KonmoxBape Tak Ha3zpiBaeMmas  <«BEHIE€PCKas
PEBU3MOHMCTCKAs JIUra» oOBHMHsUIa PymbIHUIO B
HAMEPEHHOM  3KOHOMHUYECKOM  pa3opeHHU
BEHIePCKOTO HAIMEHBIIMHCTBA. > ViKke OCeHbIo
1940 r. opunmansHbii byxapect obparuicsa k
apbutpam Cc KanmoOOW Ha  MIPUTECHEHHSA
PYMBIHCKOTO HaceJeHUs B CesepHoii
TpaHcunbBaHNM, B PYMBIHCKOM IIpecCe 3Bydaln
YTBEPKICHUSI O TOM, YTO apOMTpaMH JOJKHbI
OBbITh HaJUISKALUM 00pa3oM rapaHTUPOBAHbI HE
TOJNBKO IIEJIOCTHOCTh CTpaHbl B €€ HOBBIX
TPaHUIIAX, HO U CYIIECTBOBAHHE B BEHIEPCKOM
TpaHcHIbBaHUN TAKOTO MOJMTHYECKOTO PEXHUMA,
KOTOphI OBl  MCKJIIOYAJI  JAMCKPUMMHALIUIO

134 BaykHO 3aMETHTB, UTO CPE/IH BEHTEPCKUX MOJHTHKOB,
npencraBmsBImMX B bynmanemre uHTepechl CeBepHOIt
TpancunbBaHuy, BoOOmIE OBUIM  JIOBOJIBHO — CHIIGHBI
HACTPOEGHHMS B TIOJNB3Yy HEKOTOPOH JeIeHTpaM3alliH,
OCTaBJICHHS B CHJIC YACTH PYMBIHCKUX 3aKOHOB, HEIPUSATHUS
CKOpOCTIETIBIX, ~ HENpPOAYMaHHBIX  pedopM B  MEJX
CKOpeilluel nHTerpanyu 3toro kpas B Benrputo. Ilpu stom
OHM HCXOIWJIM M3 TOrO (haKTa, 4To 3a Tojibl NPeObIBAaHMS B
coctrae PymbiHMM TpaHCWNbBaHMS — YKpemuiaa —CBOH
SKOHOMHYECKHMI MOTEHIMAl, a HOTOMY K HEH Henb3s
NOAXOAUTb C TPUBBMMHBIMH  JUII  KOHCEPBAaTUBHOI
XOPTUCTCKOM 3UTHI MEPKAMH.

%5 Jra akums BbI3BATA HEKOTOPOE HEYIOBONBCTBUE H
PYMBIHCKOM AaHTMI'€pPMAHCKOM OIIO3UIMM BO IJIaBe C
I0.Manny, B CBOMX JIMCTOBKAax OOBMHSBINEH AHTOHECKY B
«KOMMyHI3aImm» crpanbl. (TpaHCHIBEBaHCKMIA BOTIPOC, C.
130).
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PYMBIH, BOJICIO TPETEHUCKOrO Cy/Aa CTaBUIMX B
arycte 1940 r. BEHrepCKMMM MOJJAHHBIMU
(3auKcHpoBaHHBIE B pEIICHHH apOHUTpaxka
00s13aTeNbCcTBa obecneunTh paBHOIpaBHe
MEHBIIIMHCTB OCTABAJIMCh BO MHOTOM Ha Oymare).
Pab6oraBmas B HosiOpe 1940 1. B Komnoxsape
repMaHO-UTAIbSHCKAs KOMUCCHSI 1o
pacciie/IOBaHUIO B3alMHBIX BEHI'€PCKO-
PYMBIHCKMX TIPETEH3UIl CcOCTaBWiIa JOKJIAJI B
nonb3y PymbiHMEM, mOnTBEpKnas ee OOBUHEHHS
npotuB BeHrpum ©  pexkoMeHays —co3aarh
MOCTOSIHHYIO KOMHUCCHIO TIO YPEryJIMpOBaHHIO
KOH()TMKTA MEXTy JABYMs cTpaHamu.™>° Bee 3ro,
OJJHAKO, MaJl0 HW3MEHWIO TMOJOKEHHE Je:
oCTpoTa HallMOHAJILHOTO BOIIpOCa B
TpaHcWIbBaHMU TIpY COXPAHSBILIECHCS KpalHei
HaMpsDKEHHOCTH B OTHOILICHUSAX JIBYX CTpaH HE

ocyabeBasa. Onacasicp HOJIUTHYECKON
aKTHBU3aLUU PYMBIHCKOTO HaCeJIeHM,
Bymanemr He pemmsics  Jaxke — IIPOBECTH
IIapJIAMEHTCKUE BBIOODBI B CesepHnoii
TpaHcuibBaHUM, AEMYTAThI OT 3TOTO Kpasi BOLLUIH
B [ApJIaMEeHT 1O  IpPaBUTEILCTBEHHOMY

Ha3HaueHuto. Cpequ HHUX ObUIM HEMIBI (XOTS
HEMEILIKOE MEHBIIMHCTBO OCTAJIOCh TJIaBHBIM
obpazom B IOxHoii TpancuibBaHuM), HO He
ObUI0O HM OJHOTO PYMbIHA, MPEICTaBISIOIIETO
uHTEepechl  1,2-MWUTMOHHOTO  MEHBLIMHCTBA,
HanOosiee 3HAYMTEIFHOTO B HOBBIX TPaHHUIIAX
Benrpumn. Cucrema aJIMUHHCTPATUBHOTO
VIIPABJICHHS, BBICTPAMBABIIASACS BEHT'€PCKIMH
BiacTsiMu B CeBepHo#t TpaHCHIbBaHUH, C CAMOTO
Hayaja OTIMYanach OT TOTO, YTO ObLIO B camoi
Benrpun. Tak, npaBUTENBCTBOM Ha3HAYAETCS
BepxoBubnii komuccap 1o jgenam  CeBepHOi
TpaHCcHIIBBaHUH € IIMPOKUMH TTOTHOMOYHSIMU.
KommenTupys BCE IIPOUCXOALIEE,
repMaHCKMi  mocmaHHUK B bynamemre
OpaMaHHCAOp] IMHUYHO 3asBISUT  TIOJIIPETY
CCCP IlIapoHOBY: M BEHIPbI, U PYMBIHBI CUJIBHO
HIYMSAT, «HO 00€ CTOPOHBI BEJMKOJIEITHO 3HAIOT,
YTO PEIIUTH CIIOPHBIE BOIPOCHI BOOPY>KEHHOM
CHJIOH MM HHKTO HE PaspermT».”’ AHaIMsupys
CHUTYAlHIO, CIIO>KUBIITYIOCS BOKPYT
TpancuneBanun ocensto 1940 r., mommpen
HPUXOIWI K CIIPABEAIMBOMY BBIBOJY O TOM, UTO
apOouTpax (aKTUYECKd HE PEIII, a TOJBKO
OCJIOKHUIT BO3MOKHOCTB pazperieHus

138 Cm. 06 51OM B pabouem muesrmke H.I1TaporoBa: Tam
xe, ¢. 110.
137 Tam xKe, ¢. 101.
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138 . .
KOH(QJIHKTA. EnuHCTBEHHOM ~ CTOpOHOI,
CyMeBILEeH U3BJIEYb HECOMHEHHYIO

MOJIUTUYECKYIO BBITO/ly U3 PE3YJILTATOB BEHCKOIO
TPETEHCKOrO PELICHNs], OKa3ajlach B CaMOM JIEIIe
I'epmanus. Ona  He  TONBKO — CyMena
MIPEOTBPATUTh Ha3pEeBaBIIMIA BOCHHBIN
KOH(IIMKT MEXKIy CBOMMH CaTeJUTUTaMH, HO
nojlyyuwsia  Ha Oonee JOJITUI CpOK
JIOTIOJIHUTENBHBIE BO3MOKHOCTU UIPaTh B CBOUX
UHTEpecax Ha BEHI'€PCKO-PYMBIHCKUX
npoTHBOpeursiX. . Kak 0TMedanoch B OHOI H3
OTEYECTBEHHBIX ~pab0OT IO TeMe Hallero
HCCIICIOBAHUS, I'mtnep, UCIIOJIB3YS
HALMOHAJIBHO-TEPPUTOPUAIIBHBIA  CIIOP  MEXILY
Benrpueii u PymblHMEH, BEHCKMM JHUKTaTOM
IPOYHO MpUBs3a&T OOOMX CBOMX MJIAALINX
IIAPTHEPOB K KOJIECHHULIE I'€PMAHCKONM BOECHHOU
MaIIMHbI, COKpAaTHB JI0 MUHMMyMa CBOOOAY HX
CaMOCTOSITEJILHOIO MaHeBpa. B To e BpeMsi oH
OCTaBWJI y KaK/I0TO U3 HUX «HAJIESKAY HA TO, 4TO
OepiaMHCKUI XO35MH KOrJa-HuOya» B Oyaylem
CKOPPEKTHUPYET B HX IOJIb3y HOBBIE, UM XK€
YCTaHOBJIEHHBIE B BEHCKOM benbBenepe rpaHulibl
IBYX CTpaH. B KOHEYHOM cueTe, pPyMBIHBI U

138 Tam xe, c. 114.

39 310 xopouio ocozHaBau 1 B HKHUJ[ CCCP. B
CTIpaBKe TI0 TPAHCWIBBAHCKOMY BOIPOCY, TTOATOTOBICHHON
B nekabpe 1942 r. pedepenrom b.I'eiirepom, oTMedanocs:
«epmannst mpu  paszmene TpaHCHIBBAaHWM — ITOJNYYHIIA
JIOTIOJTHHUTETIHHBIE CPE/ICTBA IaBJIEHHs, Kak Ha BeHrpuio, Tak
¥ Ha PyMBIHMIO C TeM, YTOOBI, MCHOMB3YS MX Pas3Iopsl U
TPOTUBOPEYHS, JEPKaTh MX IIOCTOSIHHO B TIOBUHOBCHHM)
(Tam xe, c. 190). Ilo mHenuto I'elirepa, HOBas IpaHHIIA
ObITa «@IpeTHAMEPEHHO U C SBHBIM YMBICIOM» ITIPOBE/ICHA
TakuM 00pa3oM, 4TOOBI OHa «3apaHee Cojaepkaia B cede
3aponpIl  OyaynMX TpeHHH M KOH(UIMKTOB» - pPa3pbIB
JIOpOT, pa3ziel YacTHBIX 3eMJICBIIaCHIN W HEBO3MOXHOCTD
nX 00pabOTKH B CHITy >KECTKOTO TOTPAHHYHOTO PEKUMa, H
T.1. (Tam xe). C 3THM HOCIETHIM 3aMEYaHHEM, BIIPOYEM,
TPYIHO coryacuTbes. [epmanmss w Mramis, Kak yxke
OTMEUaJioch, He OBUIM 3aMHTEPECOBAHBI B Pa3dyBaHUH
KOH(IIMKTOB B COOCTBEHHOM ThITY. APOUTpPBI CKOpEe BCETO
MPOCTO HE CYHUTANM HYXXHBIM BJIaBaTbCS B JIETAIH IIPH
JIeMapKallii TPaHUIbl, TIpeciielys CBOEH NepBoOUYepeIHOM
LIETIEI0 BPEMEHHOE CHSTHE HAPSKEHHOCTH B OTHOIICHHMSIX
Benrpun n PymbiHHMM, 4peBaTOl HENpENCKa3yeMbIMH U
HexenaTeNnbHpIMU Uit bepimnaa coObrtmsiMu. He sxenas
YpEe3MEPHOTo YCHIEHHS HU OJHOIO U3 CBOMX BacCaoB,
BOXKIN «TPETHETO peiixa»y B TO JKe BpeMs OoJblle
3a00THIMCh O COXPAHEHWH COJHMIHOTO IPOMBIILIEHHOTO
noTeHpana 3a PyMbIHUMEH, Tak Kak B 3TOM CTpaHe K OCEHU
1940 r. s5xOHOMUKa KOHTpOIMpoBaiach I epmManueit myduie,
4yeM B Benrpumy, rie nommrudeckas 1 0cOOeHHO (PMHAHCOBAs
AJIUTa JIaKe TIOCIie TIPUCOSIMHEHHS CTpaHbl B HOstOpe 1940
r. k TpoiicTBeHHOMY MakTy COXpaHsla MOLIHOE
TIPOAHTIIUICKOE KPBLIO.
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BEHIPBI B PaBHON Mepe HaJesIUCh MOMYYUTh U3
pPYK OepIMHCKOro JMKTaTopa BCIO
TpaHCI/IJIbBaHI/IIO>>.14O B ycnoBusx, xorma yxe
BOBCIO BeJach MOATOTOBKA IuiaHa «bapbapoccay,
9TO CTaBHJIO MX B €IIe OOJBIIYIO TIOJIUTUIESCKYIO
3aBUCUMOCT, ~ OT  ['epMaHum,  3acTaBIsuio
MOJUMHSTECS €€ TPeOOBAaHUSIM, B TOM 4YHCIE
OTHOCHUTEJBHO TMOCBUIKM BOMCK Ha BocTouHbli
¢pout. Takum 00pa3oM, BEHTEPO-PYMBIHCKHE
TEPPUTOPHATIBbHBIE POTUBOPEUMSI ChIMpaii Ha
PYKY  OCYILECTBJICHHIO  BOEHHBIX  ILJIAHOB
«TPEThEro peiixay, crocoOCTBOBAIN BTSITHMBAHUIO
obeux crpan-antaroHucroB B BoiiHy ¢ CCCP. C
JIPYroil CTOPOHBI, COXpPaHSBLIAACS B TEUCHUE
BCEHl BOMHBI BPaXIEOHOCTh JBYX COCEIHHX
rocynapctB ((popmMaabHO COIO3HHUUYECKUX BIUIOTh
no 23 aesrycra 1944 r.) mnopoxnaia B
Hapkomungene CCCP B 1942-1943 1T
OTIPEJICJICHHbIE WJUTIO3UM OTHOCUTENIBHO TOTO,
YTO  HEpa3pelICHHbI  BEHrepO-PYMBIHCKHUIA
TEPPUTOPHATIBHBIA ~ CIIOp  CTAHET  BaKHBIM
(akTopoM MopsIBa CTAOMILHOCTH BHYTPH OJIOKa
(hammcTCKuX TOCYIapCTB, TPUBENET, B KOHIIC
KOHIIOB, K €ro pa3zpaiy. ~ OTH WUTIO3UH, OIHAKO,

140

TpancuibBanckuii  Bompoc. Bsenenme T.M.
UcnamoBa u T.A. IlokusaiinoBoid, c. 8. B cmpaBke 3-ro
EBponetickoro otmena  HKU] CCCP «[TnaHbl

BOCCTaHOBJICHHUSI <«HCTOpUYecKol BeHrpum» B IOBOSHHBIX
rpanurax» (moHe 1942 1., aBrop B.S. Teiirep) cyrth
nonuTMKM [Wriepa B perdoHe  XapaKTepu30BaIach
crenyronmm oopazom: «Dammctckas ['epmanus nepxana u
JIEP)KUT TI0 Cell JIeHb BONPOC O PEBU3UH JIOTOBOPOB B
Ka4yecTBe MPUMaHKH i BeHrpuu u B KkadecTBe Opyaus
BBIMOT'aTeJIbCTBA B OTHOLIGHWM CTpPaH, NPOTHB KOTOPBIX
HalIpaBJICHbl TEPPUTOpHAIbHbIE NpuTszaHus Benrpuu. He
TOJUIEKUT COMHEHHIO, 4TO I'epmanms npu
TEPPUTOPHAIIGHOM TIEpPEyCTPOWCTBE TpeciiefioBaia  IIelb
obecrieunTh cesl COIO3HMKAMI, IaTh BPEMEHHYIO JTOOBITY
CBOMM BaccaiaM, HO TakK, YTOOBbI COXpaHHTh COOCTBEHHOE
TOCTIO/ICTBYIOIIIEE TIOJIOKEHHE X MIMETh B Oy/TyIIeM IMpezior
IUI TIepecMOTpa TpaHuLl B cBoux HHTepecax». (Tam xe, c.
173).
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Kak ormeuamocs B cnpaBke b.Ieiirepa mno
TpaHCWIIbBAHCKOW  mpoOnmeme  (mexkabppr 1942 1)),
«TUTIICPOBCKast T'epmanust HAarpoMo3[uiia  Takoe

CTOJIKHOBEHHE MHTEPECOB MEXKTY OOCHMH 3aBHCHMBIMU OT
Hee CTpaHaMH, 4YTO B OyaylmieM 3TO MOXET CTaTb
HEMAJIOBOXHBIM  (D)aKTOPOM,  HOJPBIBAIOIINM  OCHOBBI
€BpOIIEHCKOro (haIicTCKoro OJIoKa M TOCHOJICTBO CaMOM
rutnepockol I'epmanum». Ctpax mnepen ['epmanueit
«yIepXuBal 10 CHX HOp 3TU CTPAHbI OT HANAJCHUS APYT Ha
Jipyra ¥ HE JaBajl UM BO3MO>KHOCTH PAaCCUUTAThCS MEXTY
co00it». OHAKO JIUIIH JIO0 TEX TOp, TMoka [ epMaHus cymeeT
«IepkaTh B IOBUHOBEHUM Kak BeHrpuro, Tak u PymbiHMIO,
TPOTHUBOPEYHS MEXIy OSTUMH TApTHEpAMH 10 OCH He
NPHUBENYT K TAKOMY CTOJIKHOBEHHUIO MEXKIY HUMH, KOTOPOE

OCHOBBIBJINCb HAa HEKOTOPOM  HEIOOLICHKE
BOCHHO-TIOJIMTHYECKOM Moum ['epmanun, ee
CIIOCOOHOCTH JIONTO€ BPEMsl YIIEP)KUBATh B Y3/€
0bomx cBoux careumToB. K ToMy ke Mapiuary
AHTOHECKY  yZHaJocb ~ OOpaTMTh  B30pbI
3HAUUTENILHOM YacTu pymblH Ha BocTok, He TO,
9TOObI 3aCTaBMB 3a0bITh MX OOJNb yTparbl, HO
MOCYJIUB  COJIMIHYIO KOMIICHCAIIMIO 3a Cuer
yKpauHckux 3emenb (Curyauust crana JIpyrou
TOJIbKO B aBrycre 1944 r., mocie pelaroiiero
W3MEHEHUSI COOTHOILIEHUS cuil Ha Bocrounom
(dponTe).

OdurmansHbie COBETCKO-BEHI'€PCKHE
OTHOILICHHUS TIOCJIE BTOPOTO BEHCKOTo apOuTpaxa
HE TIPETEpIEIN CYUIECTBEHHBIX H3MEHEHU,
IpOJOIIKAs 0CTaBaThCs JOCTaTOYHO
0€30071aYHBIMH  BIUIOTH JI0 aHTHIOTOCIIABCKOM
Kamrianu anpens 1941 1., korma coBeTckas
CTOpOHa JIOBOJIBHO JKECTKO OTpearupoBaja Ha
yuacte Benrpuu B OalkaHCKOW —orepaiyu
BEpMaxTa B HapyIIeHHE HMMEBIIIETOCS
(MOMMCaHHOTO BCEro 3a HECKOJIBKO MECSIIEB JI0
3TOrO, B 1Iekadpe 1940 r.) BEHrepo-rorociaBckoro
JIOTOBOpa O MHUpPE U z[py>1<6e.142 [Nonmpencty
CCCP Obum W3BECTHBI BBICKa3bIBaHUS Tpada
Yaku B Oecenax ¢ MHOCTPAHHBIMH JAWIUIOMATaMH
o ToMm, uro «Poccms SBIIIeTCS — HaIIAM
obecnieyenneM mnpoTuB ['epmanun? (TO ecCThb
3alMTOM Ha ciaydail IuiaHoB aHuumoca). Ilpu
9TOM MHHUCTp HE 3a0BIBaJI, YTO «HEMIIbl OTIAIH
HaM He BCIO TpaHCUIIbBAHUIO, TOTJA KaK PYCCKUE
NpU3HATN CpaBeIMBBIMH ~ BCE  Halld
TpeboBarms».*> C OIHOH CTOPOHBI, MPEXBHIS

00yCITOBUIIO OBI TIPOPBIB €BPOIIEHCKOTO OJIOKa (DAIICTCKIX
arpeccopoB M CerapaTHbIN BBIXOJ 3THX CTpaH M3 BOMHBI».
(Tam xe, c. 191 - 192). Hpyroii pedeperr HKU, H.T.
®enopos, B cripaBke 1o PyMbinuy, oTHOCseHes k 1943 .,
mcat: «O00CTpeHne PYMBIHO-BEHICPCKHX MPOTHBOPEUNH
n3-3a TpaHcumbBaHUH HMeeT TIEPBOCTEIIEHHOE
TIONUTHYECKOEe 3HAYEHHWE. OTH MPOTHBOPEUMS B XOJe
Bropoit MupoBoii BOIHEI ellle He pa3 HPOsIBAT ceOs U IpH
M3BECTHBIX YCIOBHSAX CMOTYT CTaTh OJHUM M3 (paKkTOpoB
pa3Baiia ruTIepoBcKoro 61okay. (Tam xe, c. 219).

12 TTepBe1ii 3am. Hapkoma mHOCTpanHbIX 1ex CCCP A SL.
BbImmHCKIH UMeN TI0 3TOMY MOBOAY Oecey ¢ BEHIePCKAM
TIOCJTaHHUKOM. BenesicTBie aHTHIOroc/IaBcKoi KaMIIaH|H B
Bynanerre, cornacHO NOHECEHMSM MOCOIBCTBA, LIMPOKO
paclpoCTpaHWINCh CIyXH O KoHUeHTpamuu Kpachoit
Apmun B Kapniatax, BOJIH3M BEHI€pCKOI TPaHMIIBI, IPHYEM
00ECIIOKOGHHOCTh ~ COCTOSIHHEM  COBETCKO-BEHTEPCKHX
OTHOIICHHH NPOSBILUIACH B T€ THMA M B IIMPOKHUX MAaccax.
(Tam xe, c. 148, 152).

143 Tam XKe, C.
HACTPOEHHOTO

108. C MHeHWEM HPOTepPMAaHCKU
MHHHCTpa HHOCTPAHHBIX zern,
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BO3MOYKHOCTb ~ QHTMCOBETCKOI'O IIOBOpPOTa B
TMOJHTHKE  «TpeThero  peiixan, ™ Bemrepckue
BHELIHENIOJIMTUYECKUE KPYrM €Ile MEHEE, 4YeM
paHee, ObUIM CKJIOHHBI JENarh JUIUTEIBHYIO
crasky Ha CCCP, Bompoc 0 KakoM-1100
noroope ¢ CCCP co croponbl bynanemra
opummanbHo He momuHmMancsa. C  mpyroi
CTOPOHBI, J@Xe I0CJIe OCIOXHEHUS B Hayale
anpenst  otHomennt ¢ CCCP y wyactu
XOPTUCTCKOM 3IMTBI COXPAHSUIUCh HEKOTOphIE
HaJexk /bl Ha nojuepxky Coserckum Coro30M nx
TEPPUTOPUATIBHBIX MPUTA3aHUM M JJake Ha
COBMECTHYIO  aKUMI0O 110  JajbHEHIIEMY
pacuenermio Pympimm, *°

IIpu ToM, uTO B CHily OOBEKTMBHOW MOIIU
«TPETBETO peiixay» Bce Ooliee JOMUHUPYIOIIEH B

Benrpun CTaHOBUJIACh MporepMaHcKast
MOJIMTUYECKasl OpHEHTAIlVs, ONUpaBIIasics Ha
pacTyllyl0  SKOHOMHYECKYKD  3aBHCUMOCThb

By,[[aHeHlTa oT EepJ'II/IHa, HEC CKUMIaJliChb U MOCTBI
K 3anaiHbIM ACEMOKpATUAM, YTO IIPOSABUIIOCH B

npo3By4aBImM B koHlle 1940 r., nepexiukanacs erie 6omee
OIpefielIeHHas, XOTs, KaK IOKa3ajio Oymyiiee, BOBCE He
OeccriopHasl TIO3WIMS  TIOCIIENOBATEIFHOTO — aHTIIo(mIa
rpada berieHa, BBIpakeHHas B JHH  alpelbCKON
AHTHIOTOCIIABCKOH KAMITAaHUH: B CITyJac pa3pbiBa ¢ MOCKBOIt
CYILIECTBOBAaHNE BeHrprM MOXKET 3aKOHYMTHCS, CTpaHa
OyIeT HeMHHYeMO pa3laBiieHa MEXTy ABYMs KOJOCCAMH -
CCCP u I'epmanmeit. (Tam xe, c. 161).

14 K Bece 1941 r. Takas MepCIieKTHBa 0003HAYMIIACH
0cobeHHO siBHO. ClioBarkuii ocnaHHUK CHHIIBSK TOBOPHIT
[apoHoBY 29 ampensi: «BEHIPbl CUHMTAIOT COBEPILIEHHO
Hem30exkHpIM  Hamanenne [epmanmn Ha CCCP.. B
CrnoBakuu Bce B 9TOM Takxke yBepeHbl». (Tam xe, c. 149).
Pymbmckuit mocnmanHuk Kpyrdecky 7 mas ckasan eMmy
TIPAMEPHO TO K€ CaMOe: «31IECh BCE TOBOPAT O HEMUHYEMOM
BBICTyIUIeHHH | epManmu ipotuB Bacy. (Tam xe, c. 154).

145 Onun u3 Cc00€ECETHUKOB [TapoHoBa,
TPUHAUICKABIIMH K KpaiHe MpaBOMY MOJUTHICCKOMY
Jlarepro, TIOHAMAJl Ty COBMECTHYIO aKIHIO CIICIYFOIM
obpazom: «Coserckuii Coro3 TOIDKEH MOTydrTh MOJIaBHIO
C TeM, 4TOOBI II0CJIe ATOTO aKTa MM OAHOBPEMEHHO C HUM
Benrpust moria Ob1 onmyauTts 1 3aH8Th banat». Ha Bompoc
MOJINPE/Ia, <JISUCTBUTENFHO JIM OHH JAyMalOT HMETh
MOBTOPEHHE TOTO TMOJIOKEHHs, Korna BeHrpus cmoria
MOCTAaBUTh BOMPOC O TpaHCUIBBAHUM TOJIBKO IIOCIE
Bo3BpateHust beccapabun k Coserckomy Corody», ero
COOCCeTHUKY 3asBIJIM, YTO «3TO KaK pa3 TO, YTO OHH
oxugaro (3armmchk Oecempl oT 8 mas 1941 r. Tam ke, c.
156). I1lapoHOB HE MOCTABWJI IO COMHEHHE BO3MOXHOCTD
MOMOOHOM  aKIUM, 4YTO BBBBAJO  HETONOBAHWE B
Hapxomunnene  (MoJOTOB  Ha  COOTBETCTBYIOLIEM
JIOHECEHNH TOMETWJI KapaHJAIIoOM: «caM MoaduBaeTy. Cu.
Tam ke, . 159. CM. Taxke IMChMO TEHEPATHLHOTO CeKpeTapst
HKIMJ CCCP A.Cob6oxesa H.Illaporosy ot 21 urons 1941
r. Tam xe, ¢. 163 - 164).

COXpaHEHUM  CWIBHBIX  TO3ULMUN  TPYIIIbI
W.betnena. Bens nBoliHYHO UTpy, XOPTUCTCKas
snuta Bo rase ¢ rpadom [1.Teneku nprranacs Ha
clydyal mnopaxkeHus ['epmaHuM  3apydnThCA
JIOKa3aTe/IbCTBAMU  BBIHY)KJIEHHOCTM ~ CBOMX
BHEILIHETIOJIMTUYECKUX 1IAroB, CAEJTaHHBIX I10]1
JIABJICHUEM  «TPETHETO peﬁxa».146 Onnako
HECMOTPSI Ha CTpEMJICHHE COXPaHUTh
HeUTpanurer, BeHrpus, NOMYMHAACH JUKTATY
JepKaB «OCH», Bce OoJiee BTSATMBAlIach B BOWHY,
IIPEBPAILAsICh B OpYAHE OCYLIECTBICHUS IUIAHOB
I'epmanun. B cBoem  mH(pOpMaIMOHHO-
AQHAIMTUYECKOM NMcbMe, aapecoBanHoM HKU/I B
nekabpe 1940 r., IllapoHOB, KOMMEHTHPYS
3aK/IIOYEHHBI  JOrOBOp O JApYXOe MexIy
Benrpueii u OrocnaBuei, oTMeyan, 4TO 3TOT
JOTOBOp  SIBUTCS ~ BECbMAa  HE3HAUMTEIILHBIM
NPEMSTCTBUEM ISl OCyLIeCTBIEeHUs bynanemrom
Opu noaiepkke lepMaHuM pPEeBU3MOHMCTCKUX
wiaHoB B oTHouieHnu HOrocnmaBum (B TEpBYIO
oyepelb, BO3BpallleHuss BoeBoauHbl) B citydae,
€CIIM «TpeTuil pelix» Hamanger Ha lOrocnasuio,
UCIIOJB3Ysl  BEHIEPCKYIO  TEPPUTOPUIO  JUIs
OINOPHBIX IyHKTOB BepMmaxTa.”  IlpumepHo Tak
OHO U Ipou301LIo B anpese 1941 r.

Nuvimatnea B JlyHaiickom — GacceliHe
NpuHaIekana ['epMaHuy M CIeIyIONM [IaroM
B €€ IOJUTHKE SBWIACh arpeccusi IpOTHUB

OrocnaBun.  Xoprucrckas  Benrpus, kak
HECKOJIBKO  paHee COCEIHsAsA  JIETMOHEpCKas
PymbIHMS, OKOHYaTE€NbHO  HHU3BOAWTCS IO

HOJIOKEHUS OECTIOMOIITHOTO CaTeJIUTa «TPETHETO
peiixa». CaMOyOMICTBO  IpPEeMbEp-MHUHHUCTpA
rpaga II. Teneku B Hauvanme ampens 1941 r.
SIBUWJIOCH ~ OTYAsSHHBIM ~ KECTOM, COBCEM HeE
BOCIIPETISTCTBOBABILIMM IIPOBEACHHUIO BEPMAXTOM
OaKaHCKOM orepaly MpyU HENOCPEICTBEHHOM
ydacTu BeHrpum B pelIeHMH TepMaHCKHX
BoeHHBIX 3amau.’*® Hamsuramace mepcrekTiBa

14
6 Hpezmonaranacra, B YHaCTHOCTH, IIAUpOKas

ITyONMKAIWS 3asBICHUN O TOM, YTO TeJeKH ObUT BEIHYKICH
COIJIACHTBCS HA TEepPMaHCKHE TPeOOBAaHMS,  TOJBKO
nourHUBIIKCE cune. (Tam xe, ¢.157).

Y7 Tam xke, c. 115.

18 C komma 1930-x romos Benrpust  hopcupoBaina
compkenne ¢ IOrocnmaBued, YTOOBI — MapanM30BaTh
BO3MOXKHOCTb FOTOCIaBO-PYMBIHCKOTO COO3a U pa3Bs3aTh
cebe pYKHM JUIS OCYIIECTBIICHHS CBOMX PEBH3MOHHCTCKHX
ycTpemiieHuit B otHoueHHd Pymbraun. [lostomMy 10 mopst
JI0 BPEMEHH XOPTHCTCKHE JIHICPHI TIPEIIOYUTAIN «3a0bITh)»
0 CBOMX NPHUTI3aHMAX HA YaCTh FOTOCTIABCKOW TEPPUTOPUH
(B mepByto ouepens, Ha BoeBomury). Tak, 5 momst 1940 r.
3aMECTUTEIb MUHHCTPa MHOCTPAHHBIX [ BopHie roBopun
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BoiiHbI ['epmanun ¢ CCCP, u pemars Bompoc o
KOHKPETHOM (DYHKIIMHM XOPTHUCTCKOTO peXHMa B
pealm3alyy IUIAaHOB BEpMAaxTa Ha BOCTOYHOM
dbponTe noKHBI ObUM He B bymanmemrre, a B
bepmuue. M ckomp Obl HM ObUIM  BHEIIHE
0e3001a4HBIMU XOPTHCTCKO-COBETCKHE
OTHOIlEHUs, OazupoaBmmecs B 1940 r. Ha
wiargopMe  aHTUPYMBIHCKOM — COJIMIAPHOCTH,
CHTyallsi MOIVIa  KapJAWHAIBHBIM  00pazoM
W3MEHUTHCS B TCUCHUE CUUTAHHBIX JHEH.
Hapesice BOCIIPEISATCTBOBATD
HETIOCPE/ICTBEHHOMY yuyacTuio BeHrpuu B BoiiHe
npotus CCCP, B.MonotoB Ha BTOpOW Ji€Hb
nocie  HamageHuss ['epMaHuM  mombITancs
pa3pIrpath B jguagore ¢ bynamemTom
TPaHCUIIbBAHCKYIO KapTy. BbI3BaB moclaHHUKA
Kpumrroddu, on 3asBun emy 23 wmrons 1941 r.:
ecmi BeHrpus He BCTYNHUT B BOMHY MPOTHUB
CCCP, Torma mo OKOHYaHUM MHUPOBOM BOMHBI
Coserckuit  Coro3  Oyner  MoJepKuUBaTh
BEHIepCKUE  TpeOOBaHHWS B  OTHOLICHUH
TpaHCHIbBAHHK.*° DTOT JOBONBHO CIIOHTAHHO
BO3HUKIINKN JUIIOMATHYECKAM XOJI OKa3ajcs,
OJIHaKO, Oe3pe3ynbTaTHBIM - BeHrpusi TBepmo

cmemaia  BeIOOp B moms3dy  ['epmanmy,
paccunThiBasi B  KauyecTBE BO3HATPAXKICHUSI
MOJIy4HTh COI[eI\/JICTBI/Ie B BOCCTAaHOBJICHUN
NpeXHUX,  JOTPUAHOHCKMX  TpaHuu.  Ha

CIIeYFOIIMIA JIEHb TT0CIIEe W3BECTHOM MPOBOKAIIUH
¢ O6ombapmupoBkoit 1. Kammma (Kommie) 26
WIOHS SIKOOBI COBETCKOM aBHAIlME BEHTEPCKOE
MPaBUTENILCTBO ~ MMOJ  JaBieHWeM [ uTiepa
oobsBisier BoiiHy CCCP. CoBercko-BeHIrepcKue
OTHOILIEHMs BCTYNWIM, TakuM o00pa3oMm, B

NPUHLOMAINWAIGHO  HOBYIO  IIOJIOCY  CBOETO
pa3BUTHSL.
Bormpoc 0 NaJLHENIINX cynp0ax

TpaHcunbBaHUM  yTpaTWil aKTyalbHOCTh  JUIS
MockBbI BIUIOTH A0 Hadana 1944 r., xorjga sBHO
0003HaUMIACh MEpPCIEKTUBA mo0eIp!

nommpeny IllapoHOBY 0 TOM, 9YTO «WX BO3MOXKHBIC
TpeboBanms K FOrocnmaBum, cBs3aHHbIE ¢ TpPHAHOHCKAM
JIOTOBOPOM, HAaCTOJIFKO HE3HAYMTENBHBI, YTO O HUX BOOOIIE
He BcriomuHaeTes» (Tam xe, ¢. 41) 29 anpens 1941 r., mocie
OCYILIECTBIEHHOH oneparuu 1o pasrpomy HOrocnasuu, ToT
e Bophne Ha 3ampoc [llapoHoBa 0 MOTHBAaX BEHI€pCKOIO
y4acTus B 9TOM aKIMU JOBOJBHO PE3KO 3asBHI O TOM, UTO

Benrpusi Hukorja He  OTKa3alach OT  HEKOTOPBIX
TEPPUTOPHUN, OTHECEHHBIX pelleHueM TpuaHoHa K
FOrocnasun.

9 Fplup Mih6ly. A kir6lyi Romania iis Erdiily, 1944-
1947. B: Histyria. Bp., 1994, Ne 2, 29.0ld.

aHTU(AIMCTCKON KOAIUIMK, YTO IOCTAaBHJIO B
MOBECTKY  [JIHS  COBETCKOM  TMOJUTHKU U
JIWIUTOMATAU  33/1a49y  BBIPAOOTKH  yCTaHOBOK
OTHOCUTEJIbHO TOCJIEBOGHHOTO TEPeyCTPOiiCcTBa
EBponbl. OmHako 3TO yXe TeMma Jpyroro
uccienopanms. >
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Law of The Academy of Science of Moldova (The Republic of Moldova) — Scientific
secretary.

KHUPTOAKDS Haramusa MuxaiijioBHa,
Kanmgupar ropuadyeckux Hayk, JOIEHT, YUeHBIM cekperapp VIHCTHUTyTa HcTOpHH,
rocynapcta u ipaa AH Momnosl (Pecyoimika MomnioBa) — Yuenstii cekpemape.

CHINDIBALIUC Oleana,
Magistru 1n relatii internationale, cercetétor stiintific, Institutul de Istorie, Stat si Drept al
Academiei de Stiinte a Moldovei (Republica Moldova) — Redactor.

KINDIBALYK Olyana,
Master of international relations, Scientific Fellow, The Institute of History, State and Law
of The Academy of Science of Moldova (The Republic of Moldova) — Editor.

KNHABIBAJIFOK Ounsina AropeBHa,
Maructp MEXAyHapOIHBIX OTHOLUEHUM, HAaydHbIM COTpyIHHMK IHcturyra ucropuw,
rocynapcta 1 ipaBa AH MomoBs! (Pecmy6mika Momnosa) — Pedakmop.
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ANGEL Jose Luis IRIARTE,
Doctor in drept, profesor universitar, Vicerector al Universitatii Publice din Navarra
(Spania) - Membru al consiliului redactional.

ANGEL Jose Luis IRIARTE,
Doctor of Law, Full Professor, Vicerector of The Navarra Public University (Spain) —
Member of editorial board.

AHXEJI Xoce Jlyuc UPUAPTH,
Jokrop mpaBa, mpodeccop, mpopektop HaBappckoro mmyOIMYHOTO —YHHUBEpPCUTETA
(Ucniarns) - Ynen pedakuuonnozo cosema.

ARHILIUC Victoria,
Doctor habilitat in drept, profesor cercetitor, Universitatea din Parma (Italia) — Membru al
consiliului redactional.

ARHILIUC Victoria,
Doctor Habilitat of Law, Full Professor, The University of Parma (Italy) — Member of
editorial board.

APXWJIIOK Bukropust HecrepoBHa,
Jokrop ropuauueckux Hayk, npodeccop, Ilapmckuii ynusepcurer (Mramus) - Ynen
PeOaKyuoHHo2o cosema.

ABASHIDZE Aslan,

Doctor habilitat in drept, profesor universitar, Sef catedra Drept International, Universitatea
Rusd de Prietenie a Popoarelor, Vice-Presedinte al Comisieci ONU pentru drepturile
economice, sociale si culturale (Federatia Rusa) - Membru al consiliului redactional.

ABASHIDZE Aslan,

Doctor Habilitat of Law, Full Professor, Head of the Departmant of International Law, The
Peoples' Friendship University of Russia, Deputy Chairman of the UN Committee on
Economic, Social and Cultural Rights (CESCR) - (Rusian Federation) - Member of
editorial board.

ABAIIU/3E Acnan XyceiitHoBHY,

JlokTop FOpUIIYecKrX Hayk, Ipodeccop, 3aB. kKadeapoi MexxmyHapoaHoro npasa PY]IH,
3amecturenp mnpencenarenss Komurera OOH 1mo SKOHOMMYECKMM, COLMAIbHBIM M
KynbTypHBIM TIpaBaM (Poccust) - Ynen pedakyuonnozo cogema.

BALAN Oleg,

Doctor habilitat in drept, profesor universitar, Vicerector al Academiei de Administrare
Publica pe lingad Presedintele Republicii Moldova (Republica Moldova) — Membru al
consiliului redactional.

BALAN Oleg,

Doctor Habilitat of Law, Full Professor, Vicerector of The Academy of Public
Administration of the Office of The President of The Republic of Moldova (The Republic
of Moldova) — Member of editorial board.

BAJIAH Ouger UBanoBny,

JIokTOp FOpHIAMYECKUX HayK, podeccop, [IpopekTop AkageMun myOIHYHOTO YIIPABICHUS
npu [Ipesunente Pecriymiku Momosa (Pecty6irka Mosnosa) — Yiten pedaxuuonnozo
cogema.

BENIUC Valentin,
Doctor habilitat in stiinte politice, Rector al Institutului de Stat de Relatii Internationale din
Moldova (Republica Moldova) — Membru al consiliului redactional.

BENIUC Valentin,
Doctor Habilitat of Political Science, Rector of The Moldavian State Institute of Foreign
Relations (The Republic of Moldova) - Member of editorial board.

BEHIOK BanenTun AnacracheBud,
Jokrop mnonmuTHYecKkuX Hayk, Pektop MonmaBckoro TrocyJapCTBEHHOTO HHCTHTYTa
MeXTyHapOoaHbBIX oTHoIIeHNH (Pecybmmka Momnnosa) — Ynen pedakyuonnozo cogema.
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[Il BOSHITSKY lury,
' : Doctor in drept, profesor universitar, Rector al Universitatii de Drept din Kiev a Academiei
Nationale de Stiinte a Ucrainei (Ucraina) — Membru al consiliului redactional.

BOSHITSKY lury,
Doctor of Law, Full Professor, Rector of The Kiev University of Law of The National
Academy of Science of Ucraina (Ukraine) - Member of editorial board.

BOILMIIKWI KOpuii JIaguciaBoBuy,
Joxrop mpasa, mpodeccop, Pekrop Kuerckoro yrmBepcutera mpaBa HAH VYipawmssr
(Yxpauna) — Ynen pedakyuonnozo cogema.

FUEREA Augustin,
Doctor in drept, profesor universitar, Universitatea din Bucuresti (Roméania) —
Membru al consiliului redactional.

FUEREA Augustin,
Doctor of Law, Full Professor, The University of Bucharest (Romania) —
Member of editorial board.

®YEPEA AsrycruH,
Joxrop mpasa, ipodeccop, byxapectckuii rocymapcTBeHHbIN yHUBEpcHTET (PymbIaws) —
Ynen pedakuyuonnozo cosema.

HEINRICH Hans-Georg,
Doctor in drept, profesor universitar, Universitatea din Viena (Austria) — Membru al
consiliului redactional.

HEINRICH Hans-Georg,
Doctor of Law, Full Professor, The University of Viena (Austria) — Member of editorial
board.

XEWHIPAY Xanc-Teopr,
Joxrop mpaBa, npodeccop, Bernckuit yauBepcurer (ABctpusi) — Ynen pedakuyuonnozo
cogema.

KAPUSTIN Anatolii,

Doctor habilitat in drept, profesor universitar, Universitatea Rusa de Prietenie a Popoarelor,
Presedinte al Asociatiei de Drept International din Federatia Rusd (Federatia Rusa) —
Membru al consiliului redactional.

KAPUSTN Anatoly,

Doctor Habilitat of Law, Full Professor, The Russian Frenship University, President of The
Russian Association of International Law (Russian Federation) - Member of editorial
board.

KAITYCTHUH Amnaroumii SIkoBjieBuy,

JlokTop fopuauMueckux Hayk, mpodeccop, Poccuiickuii yHUBEpCHTET IpY>KOBI HApOJOB,
Ipesunent Poccuiickoii accompaniy MexayHapoHoro npasa (Poccuiickas Oeneparmst) —
Ynen pedakuyuonnozo cosema.

MAZILU Dumitru,

Doctor in drept, profesor universitar, Ambasador Extraordinar si Plenipotentiar (ret.),
Universitatea ,,Spiru Haret” din Bucuresti (Roméania) — Membru al consiliului
redactional.

MAZILU Dumitru,
Doctor of Law, Full Professor, Extraordinary and Plenipotentiary Ambassador (ret.),
The ,,Spiru Haret” University of Bucharest (Romania) — Member of editorial board.

MA3WJILY dymurpy,
Jokrop npaga, ipodeccop, UpessbraaitHplii u [1omHOMOYHBIH TIOCOIT (B
otcraBke), YHuBepcuteT uM. Crinpy Xapeta, byxapect (Pymbraus) — Ynen
DeOaKyuoHHo20 cogema.
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NAZARIA Sergiu,
Doctor habilitat in stiinte politice, conferentiar universitar, Institutul de Stat de Relatii
Internationale din Moldova (Republica Moldova) — Membru al consiliului redactional.

NAZARIA Sergei,
Doctor Habilitat of Political Science, Assosiate professor, The Moldavian State Institute of
Foreign Relations (The Republic of Moldova) - Member of editorial board.

HA3APWUS Cepreii MuxaiijioBuy,
JIOKTOp MOJMWMTUYECKMX HayK, MOOLEHT, MOJIaBCcKuil ToCyapCTBEHHBI HHCTUTYT
MEKITyHapOIHBIX oTHOIIeHHH (Pectry6mika Moinosa) — Yinen pedaxyuonnozo cosema.

POPESCU Dumitra,
Doctor in drept, profesor universitar, Universitatea ,,Titu Maiorescu” din Bucuresti
(Romaénia) - Membru al consiliului redactional.

POPESCU Dumitra,
Doctor of Law, Full Professor, The ,,Titu Maiorescu” University of Bucharest (Romania) —
Member of editorial board.

IOIIECKY dymutpa,
Joxkrop mpasa, npodeccop, byxapectckuii yausepceutet uM. Tuty Maiiopecky (PyMbIHHS)
— Ynen pedakyuonnozo cogema.

ROSCA Alla,
Doctor habilitat in stiinte politice; profesor universitar, Universitatea din Tulan, New
Orleans, Louisiana (SUA) - Membru al consiliului redactional.

ROSCA Alla,
Doctor Habilitat of Political Science, Full Professor, The Tulane University of Louisiana,
New Orleans, Louisiana (USA) — Member of editorial board.

POLIKA Ania,
JlokTtop monmuTHYeCKMX Hayk, mpodeccop, Tymanckuit yuuBepcuter, Jlymsuana, Hbio
Opsean (CIIA) — Ynen pedakyuonnozo cosema.

SEDLETCHI lurie,
Doctor in drept, profesor universitar, Rector al Universitatii de Studii Europene din
Moldova (Republica Moldova) — Membru al consiliului redactional.

SEDLETSCHI Yuri,
Doctor of Law, Full Professor, Rector of The European University of Moldova (The
Republic of Moldova) — Member of editorial board.

CEJJIELIKMI KOpuii Hukonaepuy,
Kanmunar topun. Hayk, mpodeccop, Pexrop Eporeiickoro yHmBepcutera MOIIOBBI
(Pecriyoiiika Momnzosa) - Ynen pedaxuyuonnozo cosema.

TIMCENCO Leonid,
Doctor habilitat in drept, profesor universitar, Universitatea Nationald a Serviciului Fiscal
de Stat al Ucrainei (Ucraina) — Membru al consiliului redactional.

TIMCHENKO Leonid,
Doctor Habilitat of Law, Full Professor, The National University of The State Tax Service
of Ukraine (Ukraine) — Member of editorial board.

TUMYEHKO Jleonun IMuTpreBuy,
JlokTop ropuandeckux Hayk, npodeccop, HaronaneHbI yHUBepenTeT I ocy1apcTBeHHOM
HAJIOTOBOM CITy»KObI YKpanHb! (YkpanHa) — Yien peoakyuonnozo cosema.
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DATE DESPRE AUTORI
DATES OF AUTHORS
CBEJIEHUSA Ob ABTOPAX

ABASHIDZE Aslan,

Doctor habilitat n drept, profesor universitar, Sef catedra Drept International, Universitatea
Rusd de Prietenie a Popoarelor, Vice-Presedinte al Comisiei ONU pentru drepturile
economice, sociale si culturale (Moscova, Federatia Rusa)

ABASHIDZE Aslan,

Doctor Habilitat of Law, Full Professor, Head of the Departmant of International Law, The
Peoples' Friendship University of Russia, Deputy Chairman of the UN Committee on
Economic, Social and Cultural Rights (CESCR) - (Moscow, The Russian Federation).
ABAIIU3E Acnaun XyceitHoBHY,

Jlokrop ropumMueckux Hayk, mnpodeccop, 3aB. Kadeapoll MEXIyHapOIHOTO IpaBa
Poccuiickoro yHuBepcurera ApyxObl Hapo#oB, 3amectutens npencenarens Komurera OOH
TI0 9KOHOMHYECKUM, COLIMATIEHBIM 1 KyJbTypHBIM rpaBaM (Mockea, Poccuiickas deneparys).

BURIAN Cristina,

Doctor in drept, conferentiar universitar interimar, Universitatea de Studii Europene din
Moldova (Chisindu, Republica Moldova).

BURIAN Cristina,

Candidate of legal sciences, Acting Associate Professor, European University of Moldova
(Kishinev, The Republic of Moldova).

BURIAN Cristina,

Doctor en derecho, Profesor titular interino, Universidad de Estudios Europeos de Moldavia
(Chisinau, La Reptiblica de Moldavia).

BYPUAH Kpucruna AnexcaHIpoBHa,

Kangunar ropuamueckux Hayk, H.0. JOLEHTa, EBpomelickuil yHHBepcuTreT MONIOBEI
(Kummues, Pecrry6nika Moniosa).

BOSII Dmitrii,

Magistru in drept, doctorand, Institutul de Istorie, Stat si Drept al ASM, judecator instantei
judecitoresti a or. Cahul (Chisindu, Republica Moldova).

BOSII Dmitrii,

Master in law, PhD student, Institute of History, State and Law of the Academy of Sciences of
Moldova, judge at the degree of jurisdiction of Cahul city (Kishinev, The Republic of
Moldova).

BOCHIN JAmurpuii UBanoBuy,

Maructp mpaBa, acnmpaHT WHCTUTyTa WCTOpPHHM, TOCYAapcTBa M TpaBa AKaJeMHHM HAayK
Mosnnossl, cyabst CynebHoit uncranimu r. Karyn (Kumunes, Pecryoimka Mosinosa).

CARA-RUSNAC Aliona,

Doctor in drept, cercetator stiintific, Institutul de Istorie, Stat si Drept al Academiei de Stiinte a
Moldovei (Chisinau, Republica Moldova).

CARA-RUSNAC Aliona,

Candidate of legal sciences, Scientific Fellow, Institute of History, State and Law, Academy of
Sciences of Moldova (Kishinev, The Republic of Moldova).

KAPA-PYCHAK Auiena,

Kannupar ropuauyeckux HayK, HAay4HbId COTPYAHMK, MIHCTUTYT MCTOpHMH, TOCYAapcTBa U
npaBa Axagemun Hayk Momnoss! (Kummaes, Pecry6mmka Momosa).
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CAZAC Octavian,

Magistru 1n drept, doctorand, Universitatea de Stat din Moldova (Chisindu, Republica
Moldova).

CAZAC Octavian,

Master of law, PhD student, The State University of Moldova (Kishinev, The Republic of
Moldova).

KA3AK OxraBuan,

Maructp mnpaBa, acmupaHt, ['ocymapctBeHHBIN yHuBepcuTeT Momnnossl (Kumvnes,
Pecrry6mika Mosiiosa).

CIOBANU lon,

Doctor in drept, lector superior, Universitatea de Stat ,,Alecu Russo” din Balti (Balti, Republica
Moldova).

CIOBANU lon,

Candidate of legal science, university lecturer at Baltsy State University ,,Alecu Russo” (Baltsy,
The Republic of Moldova).

YOBAHY Hon,

Kangunar ropuadueckux Hayk, cTapimii mpernopasaTens benblikoro I'ocymapcTBeHHOro
Yuurepcurera uM. «Asieky Pycco» (Benbiipl, Pecryomika Mommosa).

CHIMERCIUC Nicolae,

Doctorand, Institutul de Istorie, Stat si Drept al Academiei de Stiinte a Moldovei (Chisinau,
Republica Moldova).

CHIMERCHIUC Nicolae,

PhD student, Institute of History, State and Law of the Academy of Sciences of Moldova
(Kishinev, The Republic of Moldova).

KNUMEPYYK Hukouaii,

Acmmpant, MHctuTyT Metopru, rocyaapceTsa u npaBa Akagemun Hayk Momnoss! (Kummses,
Pecry0imnka Mosiosa).

CHIRTOACA Leonid,

Doctor in drept, conferentiar universitar, cercetator stiintific, Institutul de Istorie, Stat si
Drept al Academiei de Stiinte a Moldovei (Chisindu, Republica Moldova).

CHIRTOACA Leonid,

Candidate of legal sciences, Associate Professor, Institute of History, State and Law of
The Academy of Science of Moldova (Kishinev, The Republic of Moldova).

KHUPTOAK? Jleonun,

Kanoumar OpUAMYecKHX HayK, IOLEHT, Hay4HbBI COTPYOHHK, VIHCTUTYT WCTOpHH,
rocynapcrsa u ipaa AH Monossr (Kummnes, PeciryOmixa Monmosa).

EDGAROVA Ivanna,

Doctorand, Catedra administrare publica si management a AAP de pe langd Presedintele
Ucrainei, Sef sectie Relatii internationale a Universitatii de Drept din Kiev a Academiei
Nationale de Stiinte a Ucrainei (Kiev, Ucraina).

EDGAROVA Ivanna,

Phd student of The Academy of Public Administration of The Office of The President of
Ukraine, Head of The Departament of International Relations of The University of Law of The
National Academy of Sciences of Ukraine (Kiev, Ukraine).

EJI'APOBA HBanna BiaagumupoBHa,

AcrtipaHT Kadeapsl TOCYJapcTBEHHOTO YNpaBieHus U MeHemkmenta HAJLY mpum
Ipe3unente VYxpaunel, 3aBemyromias OTAEIOM MEXKIYHApPOJHBIX CBs3€H M IPaHTOB
Kuesckoro yHuBepcurera mnpaBa HammoHambHOH axamemun Hayk Ykpaussl (Kues,
VYkpauna).
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SARCU Diana,

Doctor in drept, conferentiar universitar, Universitatea de Stat din Moldova, Facultatea de
Drept, Postdoctorand, Institutul de Istorie, Stat si Drept al Academiei de Stiinte a Moldovei
(Chisinau, Republica Mildova).

SARCU Diana,

Candidate of legal sciences, Associate professor, Moldova State University, Law Faculty; Post-
doctoral student, Institute of History, State and Law of the Academy of Sciences of Moldova
(Kishinev, The Republic of Moldova).

CBIPKY JInana,

Kanaupar ropumudeckux Hayk, JOIEHT, MomnaaBckuii ['ocyaapcTBeHHBI YHUBEPCUTET,
(hakymBTET MpaBa, CIAYIIATENb MOCT-IOKTOpaHTyphl, MHCcTHTYT McTOpHy, rocyiapcTsa U npapa
Axanemrn Hayk Momnossl (Kummaes, Pecryomika Mommosa).

PIRLOG Vitalie,

Doctorand, Institutul de Istorie, Stat si Drept, Academia de Stiinte a Moldovei, Presedintele
Aliantei pentru Justitie si Drepturile Omului (Chisindu, Republica Moldova).

PIRLOG Vitalie,

PhD student, Institute of History, State and Law of the Academy of Sciences of Moldova, the
President of the Alliance for Justice and Human Rights (Kishinev, The Republic of Moldova).
IIBIPJIOI" Buranue,

Acnupant, IHCTUTYT ucTopuy, rocyapcTBa U npasBa AkazeMud Hayk Momnossl, [Ipesunent
AJTbsiHCa 32 FOCTHIIHIO U MpaBa 4enoseka (Kumnes, Pecryomika Momnmosa).

ROSCA Valentin,

Magistru in drept, doctorand, Universitatea de Stat din Moldova, Lector (Chisindu, Republica
Moldova).

ROSCA Valentin,

Master in law, PhD, the Moldova State University, lecture (Kishinev, The Republic of
Moldova).

POLIKA Bajsentun — Maructp mpaBa, acmupaHT, [ocyqapCTBEHHBId YHHUBEPCHUTET
Momnnossl, ipenojiaBarens (Kuimmaes, Pecniybnmka Momnzosa).

SOLNTEYV Alexandr,

Doctor in drept, conferentiar universitar, Sef-adjunct al Catedrei de Drept International al
Universitatii Ruse de Prietenie a Popoarelor (Moscova, Federatia Rusa).

SOLNTSEYV Alexandr,

Candidate of legal science, associate professor, Deputy Head of the department of International
Law, PFUR, The Peoples' Friendship University of Russia (Moscow, The Russian Federation).
COJIHLIEB AJsexcanap MuxaiiioBuy,

KanmunaTr ropummdecKux HayK, JOIEHT, 3aM. 3aBEAYIOIIETO Kadempod MeKITyHapOIHOTO
npasa Poccuiickoro yausepcutera apy:x061 Hapoaos (Mocksa, Poccuiickas denepartis).

SOSNA Boris,

Doctor in drept, cercetator stiintific superior, Institutul de Istorie, Stat si Drept, Academia de
Stiinte a Moldovei (Chisinau, Republica Moldova).

SOSNA Boris,

Candidate of legal sciences, senior research Institute of History, State and Law of the Academy
of Sciences of Moldova (Kishinev, The Republic of Moldova).

COCHA Bopuc Unbny ,

Kannupar ropuapmueckux Hayk, CTaplivii HayuHbld coTpyaHMK MHcruryra ucropuw,
rocynapcTBa u npasa Axagemun Hayk Momnnossl (Kvmmmaes, Pecy6imiika Moniosa).
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STICALIN Alexandr,

Doctor in istorie, profesor cercetator, cercetitor principal la Institutul de studii Slavone al
Academiei Ruse de Stiinte, secretar executiv al revistei ,,Slavianovedenie” (Moscova, Federatia
Rusa).

STIKALIN Alexander,

Candidate of historical science, professor, a leading researcher at the Institute of Slavic Studies
of The Russian Academy of Ssciences, the responsible Secretary of the journal
»olavianovedenie” (Moscow, The Russian Federation).

CTBIKAJIUH Anexcanap Cepreesny,

Kanpunar ucropuyeckux Hayk, npodeccop, Beayluid HayuyHblil coTpymHuK MHcTHTyTa
CnassHoBeneHust PAH, oTBeTCTBEeHHBIN cekpeTapb KypHana «CnaBsHoBeneHHe» (MocCkBa,
Poccuiickas @eneparis).

TARASOVA Ludmila,

Doctor in drept, conferentiar universitar, Sef-adjunct al Departamentului juridic al Academiei
Financiar-Juridice din Moscova, postdoctorand la Universitatea Rusa de Prietenie a Popoarelor
(Moscova, Federatia Rusa).

TARASOVA Liudmila,

Candidate of legal sciences, Associate Professor, Deputy Head of the Legal Department of the
Moscow Financial-Legal Academy, post-doctoral student, The Peoples Friendship University
of Russia (Moscow, The Russian Federation).

TAPACOBA JIrogmuina HuxosiaeBHa,

Kanmunar ropuaudeckux HayK, JOLEHT, 3aMECTUTENh HadaJbHUKA IOPHIMYECKOTO OTIeNa
MockoBcKo# (hHHAHCOBO-FOPHIMIECKON aKaIeMIH, CIyIIaTelb JOKTOpaHTypsl Poccuiickoro
YHHBepcuTeTa ApyKOb! HapomoB (Mocksa, Poccuiickas Deneparis).
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CERINTELE
privind conditiile de prezentare a manuscriselor pentru publicare in
,Revista Moldoveneasci de Drept International si Relatii Internationale”

Revista teoretico-stiintifica ,,Revista Moldoveneascd de Drept International si Relatii
Internationale” accepta pentru publicare articole n limbile moldoveneascd (roméand), rusa, engleza,
Spaniola, franceza, germana (la discretia autorului), care contin rezultate inedite ale cercetarilor
efectuate si care sunt ajustate la ,,Cerintele privind conditiile de prezentare a manuscriselor articolelor”.

Consiliul Redactional accepta manuscrisul articolului pentru publicare in corespundere cu
profilurile editiei (,,drept” si ,,stiinte politice”), cu un volum nu mai mult de 20 de pagini, inclusiv figuri
si tabele. Manuscrisul ar trebui sd contind doar materiale originale, efectuat la un inalt nivel stiintific,
reflectand rezultatele cercetarii efectuate de cétre autor, obtinute cu cel mult un an inainte de publicare,
si care confine un element clar privitor la inovatia stiinfificd a cercetarii i propria contributie a
autorului. Sunt acceptate pentru publicare materialele care anterior nu au fost publicate in alte editii si
nu au fost destinate pentru publicarea simultand in diverse editii. Articolele sunt expuse recenzarii
obligatorii. Pentru doctoranzi (competitori) este obligatorie recenzarea articolelor de catre conducatorul
stiintific. Pot fi publicate doar articolele care au primit recenzii pozitive. Pentru publicarea articolelor
nu se plateste si nu se incaseaza taxe.

Cerintele mentionate mai sus se aplicd tuturor materialelor trimise pentru publicare in adresa
revistei. Consiliul Redactional are dreptul de a nu accepta publicarea materialelor in caz de: a)
nerespectarea cerintele privind conditiile de prezentare a manuscriselor articolelor; b) plagiat; c)
continutul articolului este neadecvat cu profilurile revistei.

In cazurile cand nu sunt respectate cerintele redactia are dreptul si nu examineze manuscrisul.
Consiliul Redactional isi rezerva dreptul de a reduce volumul articolului prezentat (daca este necesar),
expunandu-1 in versiunea redactiei (introducind modificari redactionale, care nu schimbad sensul
general al articolului prezentat de autor). Formularile si prezentarea materialelor in articolele publicate
nu reprezintd intotdeauna pozitia revistei si nu angajeaza in nici un fel redactia. Aceste materiale se
Responsabilitatea asupra continutului articolelor, selectiei si preciziei faptelor si informatiei citate
revine in exclusivitate autorilor. In acelasi numdr al revistei poate fi publicat doar un singur articol al
unui autor.

Numarul de autori al unui articol nu poate fi mai mare de doud persoane. Autorul (ii) trimite
redactiei 2 exemplare originale a articolului (semnate de autor) In imprimare pe hartie si trimite
articolul in format electronic prin e-mail la adresa: alexandruburian@yahoo.com.

Volumul articolului nu trebuie sa depaseasca 1,5 c.a. dactilografiate pe hartie, format A4 (60 de
mii de caractere, sau 16-20 de pagini de text), inclusiv figuri, tablite, referinte si scheme. Atunci cand se
plaseaza referinte bibliografice in limba engleza este necesar de indicat denumirea oficiala a surselor
(revistelor) in limba engleza.

Pentru a plasa un articol in Revistd este necesar de prezentat urmatoarele documente: cerere,
informatiile despre autor (ia), articolul, fotografia autorului (autorilor) in format JPG, adnotare
(abstract, rezumat) in trei limbi (romana, rusa si engleza) intr-un volum de 200 de cuvinte, cuvinte-
cheie (5-7 cuvinte). Adnotarea nu trebuie sa contina referiri la literatura citata, tabele si figuri.

Informatia despre autor (i) contine urmatoarele date: numele, prenumele, patronimicul autorului
(autorilor), locul de munca, functia, titlul stiintific, gradul stiintific, adresa postala, adresa electronica si
numarul de telefon. Numele autorului (autorilor) ar trebui sa fie listate sub titlul articolului, in dreapta.

Cerintele tehnice pentru perfectarea manuscrisul pentru publicare:

Titlul articolului nu trebuie sa depaseasca trei linii. Titlul ar trebui sa fi dat numai cu majuscule
(Times New Roman 16) si centrat. Sursele literare utilizate 1n articol trebuie prezentate intr-o singura
lista la sfarsitul textului (bibliografie), in conformitate cu Anexa 2. Referirile la literatura de specialitate
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mentionate in text sunt obligatorii, trebuie sa fie plasate in partea de jos a fiecdrei pagini a textului si
necesita sa fie perfectate in conformitate cu Anexa 1. Referirile la sursele externe sunt prezentate intr-0
limba strdina si sunt urmate, in cazul traducerii in roméana si rusd, cu indicatie privitor la traducere.
Numerotarea referirilor la sursele literare este data in ordinea mentionata in text. Trimiteri la lucrari
nepublicate nu sunt permise. Lista bibliografica (de la sfarsitul textului) este data in ordine alfabetica in
functie de prima litera a prenumelui autorului (autorilor).

Acronimele si abrevierile trebuie si fie descifrate la prima mentiune in textul articolului. In
textele in limba romana, engleza, franceza, spaniola si germana se utilizeaza ghilimele germane (,, ),
in textele in limba rusa se utilizeaza ghilimelele franceze (« »).

Parametrii paginii:

Documentul trebuie salvat in MS Word, formatul de pagind A 4, marginile paginii: sus i jos - 2
cm, dreapta - 1,5 cm, stanga - 3 cm, Font - Times New Roman; Dimensiune font - 12, spatiere - 1,5.
Aliniere pe lagime, un spatiu la stdnga - 1,5. Numerotarea paginilor este consecutiva, secventiald, in
partea de jos a paginii, pe centru.

Redactarea textului:

Despartirea manuald in silabe a cuvintelor (transferul din rand in rand) este inacceptabila.
Figurile si tabelele trebuie sa fie numerotate, sa aiba denumire, legenda si subiect. Titlurile lor si trebuie
sa fie prezentate 1n text dupa alineatul care contine un link de referinta la ele.

Exemplarele autorului:

Fiecare autor al articolului obtine doar un numar al revistei, indiferent de numarul de autori.

Colegiul Redactional

Anexa 1
Exemple de referinte bibliografice:
Referintele (citatele) de la sfarsitul fiecarei pagini trebuie sa contina semnele de punctuatie si sa
urmeze aceleasi reguli ca si plasarea lor 1n descrierea bibliografica.
Daca textul nu este citat de o sursa originald, dar de un alt document, atunci se utilizeaza
urmatoarele cuvinte la inceput de referinta: citat de: (citand sursele imprumutate):

Exemplu: Citat de: Dumitru Mazilu. Drept diplomatic. Bucuresti: Editura
Lumina Lex, 2003, p. 115.
Citat de: Alexandru Burian. Drept diplomatic si consular. Chisindu:
Editura ARC, 2003, p. 154.

La amenajarea secventiala a referintelor (citatelor) primare si repetate se utilizeazd termenul
’Ibid.” sau (”Ibidem”):

Referinta primara Jeffrey Mankoff. Politicii externe Ruse: intoarcerea unei Mari Puteri in
politica. Lanham, Md.: Rowman & Littlefield, 2009, p. 217.
Referinta repetata Ibid., p. 47 sau Ibidem., p. 47.

La amenajarea nesecventialda a referintelor (citatelor) primare si repetate, cand referintele
urmeaza nu concomitent una dupa alta, se utilizeaza termenul Op. cit. (Opus citato) si este prezentat
folosind caractere cursive:

Referinta primara Jeffrey Mankoff. Politicii externe Ruse: intoarcerea unei Mari Puteri in
politica. Lanham, Md.: Rowman & Littlefield, 2009, p. 217.
Referinta repetata Jeffrey Mankoff. Op. cit., p. 65.
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Anexa 2

Exemple de ,,Lista bibliografici” (bibliografie):
Lista bibliografica este plasata dupa textul articolului cu titulatura ,,Bibliografie”. Toate link-urile
din lista sunt numerotate secvential si sunt aranjate in ordine alfabetica.

Descrierea unei cirti cu un singur autor:

Exemplu Jeffrey Mankoff. Politicii externe Ruse: intoarcerea de mare putere politica.
Lanham, Md.: Rowman & Littlefield, 2009. XII + 359 p.

Descrierea unei carti cu trei sau mai multi autori:

Exemplu David G. Victor... [et al.]. Gaze naturale si geopolitica: din 1970 pina in
2040. New York: Cambridge University Press, 2006. xxv + 508 p.

Descrierea unui articol publicat intr-o revista:
Este necesar de a indica numele autorului articolului, denumirea articolului, denumirea revistei,

anul, numarul editiei sau volumul, numarul paginei de la inceputul si sfarsitul articolului.

Exemplu Serghei Lavrov. Rusia si lumea in secolul XXI. In: Rusia in afacerile globale.
lulie-septembrie 2008, Vol. 6, nr. 3, p. 8 - 18.

Descrierea unei teze de doctorat:

Exemplu Vladislav Boiko. Securitatea energetica in contextul globalizarii. Teza de
doctor 1n stiinte politice. Moscova, 2012. 250 p.

Descrierea unui autoreferat a tezei de doctorat:

Exemplu Yuri Jukov. Centrismul politic in Rusia. Autoreferatul tezei... candidat in
stiinte politice. Sankt-Petersburg, 2012. 24 p.

Descrierea publicatiilor stiintifice electronice:

Pentru surse de electronice, trebuie sa specificati practic aceleasi informatii ca pentru reviste:
autorul, titlul, numele site-ului (sau sectiune a site-ului) si URL-ul. Articolul ar trebui sa contina
notiunea [On-line]; informatii la data de partajare pe reteaua electronica (dupa fraza ,,Vizitat la:” indica
data, luna si anul): (Vizitat la: 03.02.2012).

Exemplu Burian Alexandru, Gurin Corina. Procesul decizional in politica externa si
influenta lui asupra negocierilor. In: Revista Moldoveneasci de Drept
International si Relatii Internationale. 2011, nr. 4, p. 39 - 55. [On-line]:
http://www.rmdiri.md/pdf/RMDIRI20114.p.df/. (Vizitat la: 07.09.2012).
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REQUIREMENTS
to papers for publication in the
»Voldavian Journal of International Law and International Relations”

»Moldavian Journal of International Law and International Relations” being a scientifico-
theoretical journal admits for publication articles in Moldovan (Romanian), Russian, English, Spanish,
French, German (optional author) languages, containing the results of original research, designed in
accordance with the ,,Requirements for the articles”.

An Editorial Board of the ,,Moldavian Journal of International Law and International Relations”,
accept manuscript for publication corresponding to the edition profiles, no more than 20 pages, including
figures and tables. The manuscript should contain only original material, performed at a high academic
level, reflecting the author's research results, completed no more than one year before publication, and
containing a clear element of creation of a new knowledge. The materials which earlier were not
published and have been not intended to the simultaneous publication in other editions for printing are
accepted. Articles are exposed to obligatory reviewing. For post-graduate students (competitors) the
review of the supervisor of studies is obligatory. We print only articles which have received only positive
reviews. The fee for the publication is not paid.

The rules mentioned above apply to all the material sent to the journal for publication. The
Editorial Board has the right not to accept materials to the publication in a case of: a) non-compliance of
the paper with the requirements for its publication; b) plagiarism; c) inappropriate content of the
presented paper to the journal profiles.

In cases when the requirements are not respected the editorial board has the right not to examine
the manuscript. The editors reserve the right to reduce the volume of the article (if it is necessary),
exposing it to editorial revision, make editorial (which do not change the general sense) changes in the
author's original. Editors can publish materials without sharing author’s opinion (in order of discussion).
Authors are responsible for the selection and accuracy of the facts, quotes, and other information. Journal
will only publish one article per author in each volume of the issue.

The number of authors should not be more than two people. Author (s) sent to the editor two
copies of the article (signed by the author both in print and electronic form and send the article in
electronic form by e-mail at: alexandruburian@yahoo.com.

The paper shouldn't exceed 1,5 printer's sheet of the typewritten text of format A4 (60 thousand
characters, or 16-20 pages of text), including tables, list of references and drawings (schemes). At
drafting of bibliographic references in English it is necessary to specify official English-speaking names
of journals.

In order to place an article in the journal you should present following documents: an application,
information about the author (s), an article, one author (s) photograph in JPG form, annotation provided
in three languages (Romanian, Russian and English) in a volume of 200 words, key words (5 - 7 words).
Abstract should not contain references to the quoted literature, tables and figures.

Information about the author (s) contains: author's name, affiliation, post a scientific degree, an
academic status, mailing address, e-mail address and telephone number Author's name should be listed
under the article’s title on the right.

Technical requirements to registration of the manuscript for the publication:
Title of the article should not exceed three lines. The title should be given only in capital letters (Times
New Roman 16) and centred. Literary sources used in the paper should be submitted in one list at the end
(bibliography). Bibliographical list is presented after the text item in accordance with the Appendix 2.
Footnotes to the literature mentioned in the text are mandatory and must be prepared in the bottom of the
page in accordance with the Appendix 1. References to the foreign sources are given in a foreign
language and are followed in the case of translation into Romanian and Russian indication of the
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translation. The numbering of the sources is given in the order mentioned in the text. References to
unpublished works are not permitted. The bibliography is given in alphabetic order according to the first
letter of authors surnames. Acronyms and abbreviations should be deciphered in a place of the first
mention in the text. In text presented in Romanian, English, French, German or Spanish language,
German inverted commas (,,pads”) should be used; in text presented in Russian language the French
inverted commas («fur-trees») are used.

Page Setup:
The document must be saved in MS Word, A 4 page format, page margins: top and bottom - 2 cm, right
- 1.5 cm, left - 3 cm Font - Times New Roman; font size - 12, line spacing - 1,5. Alignment on width, a
space at the left - 1,5. Numbering of pages is through, in the bottom of the page, on the centre.

Text drafting:
Using of manual transfer (manual hyphenation) is unacceptable. Figures and tables should have a caption
and subject headings and should be presented in the text after the paragraph containing a link to them.

Author's copies:
Each author obtains only one issue of the journal, regardless of the number of authors.

The Editorial Board

Appendix 1
Example of bibliographic footnotes:

Punctuation and prescribed punctuation in citations should follow the same rules as their placement in
the bibliographic description.

If the text is not cited by the original source, but by another document, then following words are used: in
the beginning of the reference: Quoted by, with a reference to the citing sources of borrowed text:

Example: Quoted by: Ernst Gabriel Frankel. Oil and Security A World Beyond
Petroleum. The Netherlands: Springer, 2007, p. 115.

«Ibid.» or (Ibidem) are used in the sequential arrangement of primary and repeated references.

Primary Jeffrey Mankoff. Russian foreign policy: the return of great power politics.
Lanham, Md.: Rowman & Littlefield, 2009, p. 21.
Repeated Ibid., p. 47.

Op. cit. (opus citato) is used in repeated footnotes containing item to the same document without
following the primary reference and is presented using italics.

Primary Jeffrey Mankoff. Russian foreign policy: the return of great power politics.
Lanham, Md.: Rowman & Littlefield, 2009, p. 217.
Repeated Jeffrey Mankoff. Op. cit., p. 65.
Appendix 2

Examples of a bibliography:

Bibliographical list is placed after the text article and is supplied after the notion ,,Bibliography”. All
links in the list are numbered sequentially and are arranged in alphabetical order.
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Book with one author:

Example Jeffrey Mankoff. Russian foreign policy: the return of great power politics.
Lanham, Md.: Rowman & Littlefield, 2009. xii + 359 p.

Book with three and more authors:

Example David G. Victor ... [et al.]. Natural gas and geopolitics: from 1970 to 2040.
Cambridge; New York: Cambridge University Press Cambridge University
Press, 2006. xxv + 508 p.

The paper from the journal:
Article from a journal should contain following description - author (s), article title, journal name, year,
and page number of the beginning and of the end of the article.

Example Sergei Lavrov. Russia and the World in the 21 st Century. In: Russia in
global affairs. July-September 2008, Vol. 6, nr. 3, p. 8 — 18.

Dissertation

Example Vladislav Boiko. Energy security in the context of globalization. Political
Science Dissertation. Moscow, 2012. 250 p.

A dissertation synopsis:

Example Yuri Jukov E.H. Political centrism in Russia. Dissertation synopsis ...
candidate in political science. Saint Petersburg, 2012. 24 p.

Description of the electronic scientific publications:
For electronic sources, you need to specify practically the same information as for journals: author, title,
name of the site (or section of the website) and the URL. The item should contain the notion [On-line];
information on the date of the electronic network share (after ,,Visited on:” indicate the date, month and
year): (Visited on: 03.02.2012) is used in referring to the e-resource e-mail address.

Example Chietigi Bajpaee. China’s Quest for Energy Security. In: Power and Interest
News Report. February 25, 2005. [On-line]: http://www.pinr.com/. (Visited
on: 07.09.2011).
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TPEBOBAHUASA

K oopMWIeHNIO cTaTei I MyOIuKaAIiU B
«MoJi1aBCKOM KypHAaJIe MeKIYHAPOIHOI0 MPABa U MeKIYHAPOIHBIX OTHOIIIEHUID)

Hayuno-teopernueckuii  KypHan «MongaBckuid skypHal MexIyHapoaHOro IpaBa M
MEXIyHapOJHbIX OTHOILCHUI» NPUHUMAET K IyOJMKALMK CTaTbd HA MOJJIABCKOM (PYMBIHCKOM),
PYCCKOM, aHIJIMHCKOM, HCIIAaHCKOM, (DpaHIly3CKOM, HEMELUKOM (IO BBIOOPY aBTOpa) S3bIKAX,
COoZiep)Kalliie  Pe3yJIbTaTbl OpPUTMHAIBHBIX HCCIIEIOBaHUM, O(QOPMIICHHBIE B COOTBETCTBHU C
«TpeboBanusamu K 0HOPMIIEHHIO CTATEM».

Penakiys «MosgaBcKoro >kypHajia MEXIYHApOIHOIO IpaBa M MEXKIIyHAPOIHBIX OTHOLLEHHI»
MPUHAMACT K ITyOJIMKAIUK PYKOIIFCH, COOTBETCTBYIOIIHE NPOodUIsaM n3nanus, He 6ornee 20 cTpaHwi,
BKJIFOYAs] PUCYHKM W Tabiuipbl. Pykonmuch JODKHA COnEpikaTh TOJBKO OPUTMHAIbHBIN MaTepua,
BBIIIOJIHEHHBII Ha BBICOKOM HAy4YHOM YPOBHE, OTpaXkasi pe3yibTaTbl MCCIEIOBaHUM aBTOpa,
3aBEpLICHHBIX He OoJsiee 4yeM 3a roj 10 MyOJMKALMU M COAEpKaTh OYEBHIHBIA 3JIEMEHT CO3/1aHUS
HOBOro 3HaHMs. K neyaty npuHUMaroTcss MaTrepraibl, paHee He W3/aBaBILUeECs U HE NMpeJHa3HauYeHHbIE
K OJIHOBPEMEHHOM myOiaukauuu B Jpyrux wu3fgaHusax. CraTtbd IMOJBEpraroTcs 00s3aTelIbHOMY
peuenzupoBanunto. st actiupaHToB (CoMCKaresneil) o0si3arenbHa PeleH3us] HAydYHOTO PYKOBOIUTEIIS.
[leyataroTcsi TONBKO CTaThM, MOJYUMBILIUE MOJOXKUTENIbHBIE peleH3uu. ['oHopap 3a myOuukanuy He
BBIIIAUMBAETCS.

Hacrosiue npaBuia pacnpoCTpaHSIOTCS Ha BCE Marepualibl, HAlpapiseMble B PEIAKIMIO
KypHana Juis myOnvkaipy. Pemakiyst BIpaBe HE NPUHATh Martepuan K NyONMKalMu B Ciydae: a)
HECOOJTFOJICHHST aBTOPOM IpaBUil O(OPMIICHHSI PYKONHUCH; D) BBISBICHUS 3JIEMEHTOB IUIaruara; C)
HECOOTBETCTBUS MaTepualia TeMaTHKE KypHaa.

B cnydae HecoOmoaeHHs HacTOAUMX TPeOOBAaHMN pPEAAKLMOHHAS KOJUIETHsS BIIPAaBE HE
paccMarpuBaTh PYyKOIHMCh. Pemakims ocTaBiser 3a coOOil mpaBo HpH HEOOXOAMMOCTH COKpAIaTh
CTaTbu, MOABEpras MX PEJAKUHMOHHOW IMpaBKe, BHOCHUTH PpEIAKIMOHHbIE (HE MEHSIOLIME OOIIero
CMBICIIa) U3MEHEHUsI B aBTOPCKUI OpUIHHAN. Pefakius MoxeT oImyOaMKoBaTh MaTepuaibl, He pa3enss
TOYKY 3peHHsl aBTOpa (B MOpsAAKE OOCYXKIEHHs). ABTOPhl HECYT OTBETCTBEHHOCTh 3a IOJI00p U
JIOCTOBEPHOCTb NPUBEJCHHBIX (DaKTOB, IIUTAT U MPOYMX CBEJCHUHA. B 0THOM HOMepe >KypHalia MOXKET
OBITH OITyOJIMKOBAHA TOJILKO OJTHA CTAThs OJTHOTO aBTOPA.

Yucno aBTOpOB CTaTbM HE JOIDKHO ObITh Oosee JBYX 4enoBeK. ABTOp (b) MPUCHUIAIOT B
PeIaKLMIo 2 K3eMIUIApa CTaThH (TMOMHUCAaHHBIE aBTOPOM) B II€YaTHOM BHJIE M HAIIPABIISIOT CTAaThIO B
3JIEKTPOHHOM BHJIE O JIEKTPOHHOM mouTe 110 azipecy: alexandruburian@yahoo.com.

O0beM cTaThi HE JTOJDKEH MPEBBIMATh 1,5 1. JI. MalIMHOMUCHOTO TekcTa dopmara A4 (60 Thic.
3HaKOB, WM 16-20 cTpaHuIl TEKCTa), BKITI0Yask TAOJIUIIbI, CIMCOK JINTEPaTyphl U PUCYHKHU (cxeMmsl). [Ipu
oopmienun OubMMoOrpadMUEcCKNX CChUIOK Ha aHTJIMICKOM SI3bIKE HEOOXOAMMO  YKa3bIBaTh
o(ULMaTbHBIE aHTIIOA3bIYHBIC HA3BAaHUS JKYPHAIIOB.

Jns pazmenieHust cratbl B OKypHalZ€ HEOOXOAMMO TNPENOCTaBUTh B PEJAKIUIO 3asBKY,
uHpopmanmio 06 aBrope (ax), crareto, (ororpaduo asropa (oB) B ¢opmare JPG, aHHOTaumio,
NPE/ICTaBICHHYI0O Ha TpeX s3bIKax (PYMBIHCKOM, PYCCKOM, aHrimiickom) o0bemMoM — 200 cnos,
KJTIOYEBBIE CII0BA (5-7 CI0B). AHHOTALUSI HE JOJDKHA COJEPXKATh CCUIOK Ha IIUTUPYEMYIO JIUTEpaTypy,
PUCYHKH, TaOJIUIIBL.

Nugopmanust 06 aBrope (ax) conepskut: @O aBTOPOB, MECTO pabOTHI, JOKHOCTh, YYEHYIO
CTEeNeHb, YYEHOE 3BaHUE, TOYTOBBIN a/Ipec, AEeKTPOHHBIN ajipec U KoHTakTHbIN Tenedon. GHO apropa
JIOJDKHO OBITh YKa3aHO T0J1 Ha3BaHUEM CTaThH CIIPaBa.

Texunueckne TpedoBaHMs K 0pOPMIICHHIO PYKONUCH ISl Iy 0JIMKALIMM:
HasBanue crarthb HE JOIDKHO TPEBBINIATh TPEX CTpOK. HasBaHWe MODKHO MaBaThCS TOJBKO
3arnaBHeIME  OykBamu (Times New Roman 16) u pacnomaratecss mo ueHTpy. JluteparypHble
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WCTOYHUKY, WCIOJNB30BaHHBIC B CTAaThe, JOJDKHBI OBITh MPEACTABICHBI OOIIMM CITMCKOM B €€ KOHIIE
(bubmmorpadwust). bubmuorpadguyuecknii CIIMCOK MPUBOAUTCS TIOCIIE TEKCTa CTaTbU B COOTBETCTBUU C
Ilpunorncenuem 2. CHOCKY Ha YIOMSIHYTYIO JIUTEPATypy B TEKCTE OOs3aTelbHBI U JIOJDKHBI OBITH
oopmiieHbl BHH3Y CTpaHUIlbl B coOoTBeTCTBUU C Ilpunoscenuem 1. CcCbUlkM Ha HHOCTPaHHBIE
MCTOYHMKH JAIOTCS Ha MHOCTPAHHOM SI3BIKE M COMPOBOXKIAIOTCS B CIIydae MEPEeBO/a Ha PYMBIHCKHN U
pYCCKUIl S3bIK yKazaHWEM Ha mepeBoJ. Hymepaiys HCTOYHMKOB HIET B TOCIEIOBATEIbHOCTU
yIoMUHaHUsl B TekcTe. CChUIKM Ha HEOIYOJIMKOBaHHBIE pabOThI HE 10MycKatoTcsl. CIIMCOK JIMTEpaTyphbl
(bubmmorpadus) maercs B andaBUTHOM TOpsiike MO (aMIIUSAM TIEpBBIX aBTOPOB. CoOKpalieHus U
a00peBHaTypbl JODKHBI PaclM(pOBBIBATECS 110 MECTY IEPBOIO YIOMUHAHHMS B TEKCTE CTaThu. B
TEKCTE Ha PYMBIHCKOM, AHIVIMICKOM, (DPaHIy3CKOM, HCIAHCKOM SI3bIKE HCIOIB3YETCSl HEMEIKUE
KaBBIYKU (,,JIAIKK "), B TEKCTE HA PYCCKOM SI3BIKE UCTIONB3YIOTCS (DPAHITY3CKHE KABBIUKH («ETOUKI).

ITapameTpsbl cTpaHUIIbI:

JokymeHT nomkeH ObiThb coxpan€éH B ¢opmare MS Word. @opmar crpanunbsl A 4; mons
CTpaHHMIIBI: BEPXHEE U HIDKHEEe — 2 ¢M, mpaBoe - 1,5 cm, neoe - 3 cm. Ilpudt - Times New Roman;
Keryb - 12; MexXcTpouHbIil HTEpBa - 1,5. BeipaBHHBaHME 1O IIMPUHE, OTCTY cieBa - 1,5. Hymepars
CTpaHUII — CKBO3HASI, BHU3Y CTPAHMIIBL, TIO LIEHTPY.

Odgopmiienne Texkera:

Hcnonb3oBanue pydHbix nepeHocoB (manual hyphenation) nenpuemnemo. Pucynku u Tabmuibt
JIOJDKHBI IMETh HYMEPAIMOHHBIA ¥ TEMaTHYSCKUI 3ar0JIOBKU ¥ JIOJDKHBI OBITh ITPE/ICTABICHBI B TEKCTE
niociie ab3areB, CoAep KalliX CChUIKY Ha HUX.

ABTOpPCKHE IK3eMILISIPbI:

Kaxxnomy aBTopy mosaraercsi OIMH aBTOPCKUI SK3EMILISIp HOMEpa >KypHalla BHE 3aBUCHMOCTHU OT
KOJIMYECTBA aBTOPOB CTATHU.

Peoaxyuonnviii cogem

Ipunoscenue 1
IIpumep odopmiienns 6udmorpadpuueckux CHOCOK:
B Gubnorpaduyecknx CHOCKax pacCTaHOBKA 3HAKOB MPENUHAHUS U MTPEIIMUCAHHON MyHKTYalN
JIOJDKHA [TOJJUMHATHCS TEM K€ MPaBUIIaM, YTO U pacCTaHOBKa UX B OMOIMOrpadueckoM OIMCaHUH.
Ecim TekeT nUTHpYETCs HE TI0 IEPBOMCTOYHMKY, a II0 APYTOMY JOKYMEHTY, TO B Ha4aJle CChUIKH

npuBoIT cinoBa: Llur. mo: (umrupyercs mo), [lpuBomurcss mo: , ¢ yKa3aHMEM WCTOYHHKA
3alMCTBOBAHUSL:

IIpumep [ur. mo: Kpynstuko M.U., Apenmze JLI'. CIHA u Bocrounast Azus. bopnba
oopmieHus: 3a «HOBBIN IOPsiIoKk». M.: Mexmynapoansie otHomienus, 2010, c. 325.

IIpu moCIeI0BaTEIFHOM PACHIONOKEHUH TIEPBUYHON M MOBTOPHON CCBHUIOK HCIOJB3YIOT CIIOBA
«Tam sxe» wm «Ibid.» (ibidem) s TOKyMEHTOB Ha SA3bIKAX, TPUMEHSIOIIHMX JIATHHCKYIO TPaduKy:

Ilepsuunasn Iajpxkue K.C. I'eonommtrka. YueOHuk Juisi OakanaBpoB. M.: M3narenscTBo
[Opaiit, 2012, c. 27.

Tloemopnas | Tam xe, c. 47. win lbid., p. 47.

B MOBTOpPHBIX CHOCKAX, COAEPIKAIIMX 3aIlMCh HA OJMH M TOT € JOKYMEHT, HE CIEAYIOIINX 3a
TIEPBUYHON CCHUIKOM, TPUBOMAT 3arojiOBOK, & OCHOBHOE 3aIjlaBie M CIEAYIOIHEe 32 HHUM
TIOBTOPSIFOIIIMECS 3JIEMEHTHI 3aMCHSIOT CIIOBaMH «YKa3. cod.» (ykasaHHoe counHeHue), «Ilur. cod.»
(trrpyemMoe counnerue), «Op. Cit.» (opus citato):

Ilepsuunas XKunkuna FO.B. Crpaterust 6e3onacHoctu Poccru: npoGiemst hopmupoBanust
noHsATHIHOTO armapara. M.: Poccuiickuii Hay4HbIi (o, 1995, C. 87.

Tloemopnas | Kunkuna FO.B. Yka3. cou., ¢. 67. wm Kunkuna F0.B. Op. cit., p. 65.
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Ilpunosicenue 2

IIpumeps! ogopmiteHust cniucka oudamorpadum:
buGmmorpadguyeckuii CIIUCOK NPUBOAUTCS IOCIE TEKCTAa CTaTbl M CleIyeT IOCie CJOBa
«bubmiorpadusy. Bcee ccbUIKM B CIHCKE IOCIEIOBATEIbBHO HYMEPYIOTCS M paclojaraiorcs B

anaBUTHOM HOPSIIKE.

Onucanne KHUTA OTHOTO aBTopa:

[Tpumep
oopmrienus

INamxuer K.C. I'eonmommTrka. YueOnuk a1 OakamaBpoB. M.: M3narenbcTBo
FOpaitr, 2012. 479 c.

OnucaHue KHUTY YeTbIpex U 00Jiee ABTOPOB.

[Tpumep
oopmiieHus

David G. Victor ... [et al.]. Natural gas and geopolitics: from 1970 to 2040.
Cambridge; New York: Cambridge University Press Cambridge University
Press, 2006. xxv + 508 p.

Omnucanne craTby U3 JKypHaIA:
Jns cratbu U3 JKypHala HY)KHO YKa3aThb aBTopa (OB) CTaTbM, Ha3BaHME CTaTbd, Ha3BaHUE
JKypHaJIa, rofl, HOMEp BBIITYCKa U CTPAHULIbl Hayala U OKOHYAHHS CTaThU.

[Tpumep
oopmiieHus

KonoGeeB B.H. I'eoctparerus CILA B Eppazuu. B: [IpoGnemsl ynpasneHus.
2008, Nel (26), c. 87 —97.

Onucanue quccepraumi

IIpnmep
ohopmiIeHHst

lanroxuna T.I'. Momudukarms covicte [IBX B mporecce cuntesa: muc. ...
kan. xum. Hayk: 02.00.06. H. Hosropoz, 1999. 109 c.

Omucanne apropedeparoB JUCCePTALMI:

IIpnmep
ohopmiIeHHs

Kykos E.H. Ilommurnueckuit nentpusm B Poccum: aBtoped. auc. ... KaHz.
¢unoc. Hayk. M., 2000. 24 c.

Onucanne 3JIeKTPOHHBIX HAYYHbIX W3/IaAHMIA:
JInst SNeKTPOHHBIX WCTOYHMKOB HY)KHO YKa3aTh NPAKTUYECKH T€ K€ JIaHHbIe, 4TO M JJIs

JKYpHAJIOB: aBTOp, Ha3BaHME CTaThM, Ha3BaHWE caifta (WM pasznena caifta) u aapec URL. B 3amucu
00s13aTeIIbHO JTOJDKEH TPUCYTCTBOBATh TeKCT [ON-line):, mpy cchiike Ha 3JIEKTPOHHBIA Pecype Mocie
AJIEKTPOHHOTO aJjpeca B KPYIJIbIX CKOOKaX MPHBOIAT CBEICHHS O JaTe OOpaIlleHUs! K 3JIeKTPOHHOMY
CceTeBOMy pecypcy (Tocie CIIOB «aara OOpallleHHWs» YKa3bIBAIOT dWclio, Mecsr u rox). ([ara
nocerienus: 02.03.2012)

[Mpumep KwuTaii BcTaer Ha «aQIpaBUIIbHYIO CTOpOHY UcTOpum» B [lepcuckom 3amuse. B:
oopmieHUS MupoBas nonuTtrKa U pecypesl. [On-line]: http://www.wprr.ru/?p=2591. (/lara
nocemienusi: 07.01.2012).
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REVISTA MOLDOVENEASCA DE DREPT INTERNATIONAL
SI RELATII INTERNATIONALE

,»Revista Moldoveneasca de Drept International si Relatii Internationale,, a fost lansata in anul 2006 ca proiectie a unui
forum ce promoveaza valorificarea diferitelor opinii, uneori diametral opuse, cu privire la starea actuald a dreptului
international si a relatiilor internationale. Intr-0 perioada relativ scurtd, gratie revistei, arta dezbaterilor axate pe diverse
probleme stiintifico-practice, purtate pe paginile sale, a cunoscut o ascensiune substantiala. De asemenea, publicatia a reusit sa
creeze si sa dezvolte un profil propriu, sd devind mai bogata si variata, abordand o arie tematica stiintifico-analiticd complexa.

Aceste calificative reflectd un grad 1nalt de profesionalism si eruditie, diferite abordari inovationale 1n elucidarea
temelor dificile, prin care atrage atentia practicienilor cu experienta, precum si a tinerilor cercetatori.

Actualmente, publicatia este o revistd de concept despre diferite domenii ale dreptului international, ultimul devenind
un centru de atractie pentru fortele de creatie, care a obtinut recunoasterea publicului si a creat un colectiv larg de autori. Unul
din avantajele importante ale revistei 1l constituie faptul cd oferd tinerilor cercetitori oportunitatea de a se manifesta.
Doctoranzii si magistrii, care abia acumuleaza experientd in domeniul cercetarilor stiintifice, dar care doresc sa se afirme, 1si
pot face publice opiniile cu privire la diferite probleme actuale din domeniul relatiilor internationale contemporane si al
dreptului international.

Publicatia contine articole ale specialistilor de vaza din republica si de peste hotare, doctori habilitati si doctori — adepti
ai diferitelor viziuni, care trateaza si se expun activ pe marginea proceselor ce au loc in viata politicd, economica si sociala a
tarii. Spectrul problemelor examinate a devenit extrem de larg. O atentie sporita este acordata elucidarii problemelor teoretico-
practice din domeniul dreptului international si a relatiilor internationale.

MOLDAVIAN JOURNAL OF INTERNATIONAL LAW
AND INTERNATIONAL RELATIONS

The ,,Moldavian Journal of International Law and International Relations” was launched in 2006 as an open forum for
different, sometimes diametrically opposite points of view on the current state of international law and international relations.
In a relatively short period of his life the journal raised an art of scientific and practical discussions to a higher altitude
developed its profile, become richer and more varied, designed scientific-analytical subject. In this connection, it differs from
high professionalism, erudition, new approaches to disclosing the difficult themes. Consequently, journal attracts both skilled
experts, and young researchers.

Today it is a conceptual journal about various fields of international law, which became the centre of attraction of
creative forces and managed to find its readers, forming around a wide group of authors. One of the important advantages of
the publication is that it provides an opportunity for young authors as — post-graduate students and master’s students, yet not
possessing a wide experience of researching, but willing to assert themselves, express their views on topical issues about
contemporary international relations and international law.

The journal contains articles of known Moldavian and foreign experts, doctors and candidates of sciences — advocates
of different views, who actively illuminate the processes occurring in the political, economic and social life. Spectrum of the
issues was as broad as possible. Particular attention is given to coverage of theoretical and practical issues of international law
and international relations.

MOJIJABCKHUH KYPHAJ MEXKJIYHAPOJIHOI'O ITIPABA
W MEJKJIYHAPOJJHBIX OTHOIIEHU

W3 nanme «MoJIaBcKoro sKypHaia MEKIyHapOJHOTO IpaBa M MEeXTYHAPOAHBIX OTHOIIEHHID cTapToBajio B 2006 r.
KaK OTKpBITas TPHOyHa JUIsl Pa3IMYHBIX, MMOIYAC JHAMETPATGHO MPOTHBOINOJIOXKHBIX TOYEK 3PCHHS HAa COBPEMEHHOE
COCTOSIHME MEKIYHAPOIHOTO MpaBa M MEXIYHAPOAHBIX OTHOLICHWH. 3a OTHOCHTENBEHO KOPOTKHH CPOK CBOCH >KH3HU
JKypHaJI TOAHST Ha OOJIBIIYIO BBICOTY MCKYCCTBO HAYYHO-NIPAKTUUYECKUX ANUCKYCCHIL, BBIpaOoTasl cBOH poduib, cran 6osee
HACBIIICHHBIM M Pa3HO00pa3HbIM, 0(hOPMIII HayYHO-aHAIMTUYECKYIO TEMATHKY, B CBSI3U C YEM M OTJINYAETCS BBICOKHM
npodeccnoHann3MoM, SpyHIMEH, THHOBALMOHHBIMY TTOJIX0JaMU K PACKPBITHIO CIIOKHBIX TEM, YEM NPUBJIEKAET K cede Kak
ONBITHBIX MPAKTUKOB, TAK  MOJIO/IBIX UCCIIE/IOBATEIICH.

CeromHs 3TO KOHIIENTYaJIbHBIA KypHAJ O CaMbIX Pa3iMYHBIX cepax MEXTYHAPOAHOIO MpaBa, KOTOPHIA CTall
HEHTPOM IPUTSHKEHUS TBOPUECKUX CHJT M CyMeIN HalTH CBOETO YUTaTelss, chOpMHUPOBAB BOKPYT ceOsl IIMPOKUIA aBTOPCKHI
KOJIJICKTUB. O}IHI/]'M N3 BAXXHBIX JTJOCTOMHCTB U3JIAHUA ABJIICTCA TO, YTO OH IMPEA0CTABIACT BO3MOXXHOCTH MOJIOJIBIM aBTOPpamM
— acIMpaHTaM M MaruCTpaHTaM, IOKa He 00JaJaroliiM OOJIBIIMM OIBITOM HCCIIEIOBATENbCKOH pabOThl, HO MKEJArOIIIX
3asIBUTH O ce0e, BBICKA3aTh CBOIO TOUKY 3PEHHS 110 aKTYaJbHbIM BOIPOCAM COBPEMEHHBIX MEXKIyHapOAHbBIX OTHOLICHHH U
MESKI[yHapOIHOTO IIpaBa.

Ha crpanmnax Hamrero »xypHaia ITyONMKYIOTCSI CTaTbH M3BECTHBIX MOJIIABCKUX M MHOCTPAHHBIX CIEIHAINICTOB,
JIOKTOPOB M KaH/IU/IaTOB HayK — CTOPOHHUKOB Pa3HbIX B3IVIAIOB, KOTOPBIE aKTHBHO OCBEIIAIOT ITPOLIECCHI, IPOMCXOISIIHIE B
TOJINTUYECKOH, SKOHOMHYECKOH M COLMAIIBHOM JKM3HH CTpaHbl. CHEKTp paccMaTpUBaeMbIX MPOOJIEM CTall MaKCHMAJIBHO
mmpokuM. Ocoboe BHIMaHHE yJIEISIeTCs OCBEICHNIO TEOPETHIECKUX U MPAKTHYECKHX BOIPOCOB MEXTYHAPOIHOTO IIpaBa
Y MEKITyHapOJIHBIX OTHOILECHHMIA.
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