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DISCURSUL POLITOLOGIC INTERNATIONAL

CARACTERISTICILE SISTEMULUI EDUCATIONAL DIN
FINLANDA: IMPACTUL ASUPRA VIETII SOCIALE

Dasman EL-FANEL, doctorand, Academia de Administrare Publica, Israel,

Ludmila ROSCA, doctor habilitat in filosofie, conferentiar universitar,
Academia de Administrare Publica

Rezumat

In acest articol autorii pun in evidentd realizdrile sistemului educational finlandez, cel mai reusit,
la moment, din toate statele lumii. Semnificatia practicd a cercetdrii pentru institutiile responsabile
de educatie in Republica Moldova si Israel, despre activitatea cdrora autorii sunt informati, este
majord, deoarece, in ambele state avem probleme importante cu reformarea sistemului educational,
cu elaborarea si implementarea planurilor noi de invdtamant. Autorii reies din teza despre aplicarea
in practicd a principiului continuitdtii invatdrii, asimildrii complete a informatiilor despre domeniile
cercetate. Intr-un mod original acest principiu este realizat in Finlanda.

In concluzie, autorii mentioneazd: tara cu un nivel ridicat de dezvoltare economicd, cu o
economie deschisd incluziunii, se deosebeste printr-un nivel de educatie, un nivel tehnologic
mai inalt. Intr-o astfel de tard populatia beneficiazd de infrastructuri avansate, o diversitate de
servicii calitative, viatd lungd si natalitate scdzutd.

Cuvinte-cheie: educatie, sistem educational, Finlanda, Israel, Republica Moldova.

https://doi.org/10.52327/1857-4440.2021.2(20).01
CZU: 371(480)

Introducere. In lumea contemporani, sistemul educational este caracterizat de multiple
transformari, pe care din necesitatea de a se dezvolta, de a-si oferi conditii de viatd si activitate
mai bune societatea trebuie sa le insuseasca, sd le valorifice. Obiectivele vizate in studiile
efectuate reies din necesitatea consolidarii sistemului national de securitate, satisficuta de
un sistem politic dinamic. Dinamica procesului politic in astfel de state, precum Republica
Moldova, este asigurata de conlucrarea institutiilor puterii de stat, de existenta si sustinerea
continud a dialogului social . Statul democratic, model urmat de institutiile politice si societatea
civild din Republica Moldova, este functional in conditiile educarii/formarii unui cetitean
responsabil, activ, implicat, constient de tot ce se intdmpla in ambianta lui sociala. In educarea,
formarea profesionala a astfel de cetdteni, prezinta interes sistemul educational din Finlanda,
atractiv prin conditiile de invatdmant, prin conditiile de munca ale angajatilor.

Metodologia aplicata are la baza abordarea sistemica, structural-functionala a educatiei,
care permit autorilor sd pund in evidenta realizarile inscrise la fiecare nivel educational si
sd urmdreascd dezvoltarea calitatilor elevilor/studentilor la celelalte niveluri de instruire
si educatie. Savantii, politicienii, functionarii publici discutd despre spiritul educatiei din
tara lor, despre importanta acestuia pentru dezvoltarea sociald sau cat de valoroasa este
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grija pentru capitalul uman. In societatea moderna si mai ales in cea contemporand, rolul
factorului uman in realizarea programelor de dezvoltare durabila este esential. In acest context
actualizam concluzia savantilor Adamali A., Cffev J.O. & Safdar Z. despre tipologia statelor
lumii [23]. Plasand statele lumii pe o linie conting, intr-o crestere a indicatorilor, Adamali,
Cffev & Safdar mentioneaza: la un capit este caracterizata o tara dezvoltata, in partea opusd —
o tara subdezvoltata. Analiza realizati le permite autorilor sa constate: tara cu un nivel ridicat
de dezvoltare economica se deosebeste printr-un nivel de educatie, un nivel tehnologic mai
inalt. Intr-o astfel de tara populatia beneficiazd de infrastructuri avansate, o diversitate de
servicii calitative, viatd lungd si natalitate scazuta; tara subdezvoltatd are un nivel scazut de
trai, de educatie, de tehnologie. Nivelul infrastructurilor si serviciilor este scizut, natalitatea
este ridicatd, cresterea populatiei este rapida, iar speranta de viatd este redusad. Totodatd, in
majoritatea tarilor, sustin Ball & Junemann [2], nivelul de dezvoltare nu este uniform: in
unele zone este mai inalt, in timp ce in altele este mai putin dezvoltat. Din acest motiv este
recomandabila aplicarea studiului comparat si a studiului de caz.

In acest articol ne propunem sa analizdm situatia din sistemul educational din Finlanda.
Studiul cuprinde aspectele socio-economice: bugetul cuprinzator al educatiei, componenta
acestuia, structura cheltuielilor, politica de investitii/cheltuieli; cheltuieli ca parte a produsului
- evolutie de-a lungul anilor - indice economic - PIB; nivelul de angajare al cadrelor didactice;
productivitate pe piata muncii si factori de venit cétre trezoreria statului din exporturi.

Rezultatele investigatiei. Conform site-ului web economic global macrotrends.net
cheltuielile guvernamentale din Finlanda pentru educatie (care includ si bugetul curent, platile
salariale si transferurile cétre institutiile de invdtdmant) fac parte din totalul cheltuielilor
guvernamentale din toate sectoarele (inclusiv sdnatate, transport, mediu, servicii sociale
etc.). Shalberg P. sustine cd bugetul, de obicei, este transferat de factorii autorizati, controlat si
distribuit prin raioane, autoritéti locale sau direct institutiei de invitamént [16]. Componenta
bugetara in Ministerul finlandez al Educatiei (conform instructiunilor de administrare) este
impartitd pe clase de varsta. Exista o prezentare clara a nivelurilor bugetare usor cuantificabile
in procente/sume, tabelul bugetului pentru educatie finlandez (1) al diviziei guvernamentale.

Tabelul 1. Cheltuielile nationale pentru sistemul de invatamant in functie de tipul de
cheltuieli in Finlanda, 2000-2019.

Anii

Tipul de cheltuieli | 2010 | 2012 | 2014 | 2016 | 2018 | 2019 Diferenta
2018-2019 cu %

EUR|IEUR|IEUR|IEUR|EURI|EUR
min min min min min min

Invitamantul 312 342 352 361 362 372 +2.6%
preprimar

Educatie scolara 4,120 (4,363 |4,538 |4,691 |[4,847 |5,081 |+4.8%
cuprinzdtoare

Invatdmant secundar | 695 727 738 730 728 753 +3.4%
superior general
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Invitimantul 1,935 2,069 2,035 |1,891 |1,800 |1,819 |+1%
profesional

Universitatea de $t-te | 896 928 874 916 926 961 +3.7%
Aplicate in invat-t

Educatia si 2,162 2,340 2,320 |2,284 |[2,261 [2,287 |+1.2%
cercetarea

universitara

Alté educatie 442 478 481 474 473 479 +1.3%
Ajutor financiar 871 837 852 866 510 518 +1.6%
p/u studenti

TOTAL 11,434 [ 12,084 | 12,190 | 12,213 | 11,908 | 12,269 | +3%

Sursa: realizata de cercetitor [AHO et al; OSF].

Cercetatorii invatd din tabelul (1) cd nu existd valori semnificative care sd arate o dezvoltare
constantd a sectiunilor specifice datelor bugetare de-a lungul anilor. Datele aratd o crestere
a bugetului in valori monetare, dar din anul 2000 nu existd nicio addugare semnificativa la
partea bugetara din produsul intern brut. Este interesant de observat cd statul exceleaza in
invatamantul profesional. Observiam ca anul 2018 a fost anul in care guvernul finlandez a
decis sa reduca neesential bugetul. Stahle prezinta punctul de vedere al guvernului finlandez si
spune ca in invatamantul primar si prescolar nu exista nicio reducere a bugetului si cd putem
observa o crestere minora in fiecare an [21]. Adicd, finlandezii nu renunta la educatia per
scoala si il vad ca un punct de plecare critic in procesul educational. Takayama subliniaza ca o
astfel de abordare este corectd si pentru invatdmantul liceal [22, p.427]. Viziunea pragmaticd
finlandeza, aplicata in politica educationald privind importanta legaturii dintre ocuparea fortei
de munca si educatie, este exprimata si in sectiunea de sprijin a universitatilor care predau
profesii din economia cunoasterii. Sistemul de invdtamant finlandez oferd prioritate educatiei
profesionale, vocationale. Potrivit savantului Saloviita, aproape jumatate (46% in 2019) dintre
tinerii finlandezi au ales un curs de invdtare profesionald in anii de liceu [20]. Prin urmare,
existd cea mai mare crestere de 4,8% a bugetului in anii 2018-2019, precum si 3,8% a sprijinului
bugetar in institutiile de invatamant superior care incurajeaza invatarea domeniilor stiintifice
avansate si a disciplinelor tehnologice.

Finlanda - cheltuieli private pentru educatie. Conform datelor OCDE, cheltuielile
private ale gospodariilor pentru serviciile educationale din Finlanda includ un ,pachet” de
cheltuieli financiare pentru sustinerea nevoilor cursantului. Leijola explica ca cheltuielile
includ toate varstele de studii ale studentilor, de la gradinitd pand la varsta universitara [8,
p-9]. Unele cheltuieli au legatura directd cu studentii, iar altele sunt pentru toate persoanele
din gospodarie - studenti si non-studenti. Pentru a calcula cheltuielile studentilor pentru
serviciile educationale a fost construita o estimare care rezuma cheltuielile inregistrate direct
pentru student cu cheltuielile gospodariei pentru fiecare student [12]. Finlanda actioneaza
printr-o linie de politica uniforma care vizeaza aplicarea legii educatiei obligatorii pentru
toti cetdtenii. Educatia informald este, de asemenea, gratuita si finantata de autoritatile locale
care obtin bugetul guvernamental pentru a o finanta. Prin urmare, familia nu trebuie sa-si
faca griji cu privire la bugetul familiei si privat, cu exceptia cheltuielilor minime, nu va exista
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niciun cost. Potrivit site-ului economico - statistic https://www.ceicdata.com, cheltuielile
private reprezinta 0,4% din cheltuielile cu invatamantul global din ultimii 20 de ani (inclusiv
invitdmantul tertiar - studiile in institutiile de invatamant superior).

Finlanda - cheltuielile nationale pentru educatie in comparatie cu produsul intern
brut. Finlanda este in mare parte o economie de piaté liberd, industrializata, cu PIB pe cap
de locuitor ca in Regatul Unit, Franta, Germania si Italia. Sectorul sdu economic principal
este lemnul, metalele, inginerie, comunicatii, fabrici industriale si electronice [10]. Potrivit
lui Lindberg, sistemul de afaceri se bazeaza in mare parte pe troc. Datoritd caracteristicilor
sale climatice, exportul reprezintd aproape 2/5 din produsul intern brut. Finlanda exceleaza
in exportul de inalta tehnologie, telefoane mobile, de exemplu. Cu exceptia lemnului si a
mineralelor, Finlanda depinde de importurile de materii prime, energie si unele componente
pentru produsele manufacturate. Datorita climei sale, dezvoltarea agriculturii este limitata
la mentinerea ofertei locale de produse de baza. Silvicultura, un important sector de export,
oferd populatiei rurale o profesie secundara [15]. Pentru a compara acest subiect de cercetare,
autorii au decis sd prezinte datele investitiilor in educatie ca parte a produsului intern brut si
sa examineze o corelatie intre cele doua.

Figura 1. Cheltuielile pentru educatie ca procent din PIB % in Finlanda 2000-2019.
Sursa: realizata de cercetator din [OECD- date; OSF].
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Analiza corelatului: Cheltuieli pentru educatie — Produsul intern brut ne permite si
conchidem: (1) Produsul intern brut al Finlandei a crescut de 2 ori, in ultimii 20 de ani (pana
la criza COVID-19 din 2020). Observim o crestere anuali constanti. In acelasi timp, o parte
din investitiile guvernamentale si sprijinul in educatia institutionald (publica si privata) aratd
o scadere anuald din 2010 [3]. Atorii, in articolul sdu discutd problema bugetului educational,
exprimandu-si resentimentele si pronuntandu-se impotriva scaderii produselor scolare. De
exemplu, Elomaki sustine cd in anul 2012 Finlanda a intrat intr-o recesiune care a continuat
pana in 2014, dupd prabusirea fabricii nationale Nokia, care a contribuit cu aproximativ 4%
din produsul intern brut al statului in fiecare an.

Din cauza rezultatelor slabe, premierul a demisionat si a fost inlocuit in iunie 2014. S-a decis
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imediat realizarea mai multor reforme, inclusiv cresterea varstei de pensionare, cresterea
taxelor, deschiderea portilor Finlandei pentru cresterea imigratiei si reducerea minima a
sistemului de bunistare. In anul 2014, ratingul de credit al Finlandei a trecut de la perfect
(AAA) la ,aproape perfect” (AA+), in principal din cauza datoriei publice mari. Orizontul
economic al statului a fost ridicat de la ,negativ” la ,,stabil”. Aici a venit cel mai bun moment
al educatiei profesionale care a contribuit direct la dezvoltarea industriala locald, iar astazi
Finlanda este una dintre cele mai bogate si mai avansate tari din lume. Standardul sau de viatd
este ridicat, iar capitala - Helsinki este evaluata de ani de zile drept unul dintre cele mai bune
orase pentru trai. Indicele de dezvoltare umana este de 0,926, locul 12 in lume [date OCDE].

Invatamantul profesional si secundar din Finlanda se desfisoard pe o pistd cu doud
niveluri: (a) educatie cuprinzitoare/de bazd, care cuprinde toti elevii cu varsta cuprinsa intre
7 si 15 ani, aflatd in responsabilitatea Ministerului Educatiei si Culturii. Responsabilitatea
si interventia statului sunt in materie de reglementare, finantare si formare; (b) 3 ani studii
medii la virsta de 16-18 ani. Educatia este duald in doud cursuri. Primul este un curs de liceu
teoretic, care orienteaza studentii spre studii superioare in universititi sau studii superioare
in institute tehnologice. Al doilea este un curs profesional care integreaza studii de calificare
teoretica si practica. Potrivit Agentiei Nationale pentru Educatie a Finlandei (EDUFI) [oph.fi/
en], absolventii acestui curs se pot incadra in institutiile de invitdmant superior: universitati
sau institute tehnologice, pot merge pe piata muncii si isi pot continua formarea si experienta
profesionala, pot obtine clasificarea profesionala: diploma in domeniul lor, in timp ce barajul
cel mai inalt este certificatul de artist. Exista 53 de certificate de calificare profesionala la acest
curs, care se bazeaza pe 119 programe de studii de diferite profesii.

Finlanda - procent de angajati. Pand in secolul al XX-lea Finlanda a fost una dintre cele mai
sarace si mai inapoiate tari din Europa. Desi industria s-a infiintat la mijlocul secolului al XIX-
lea, majoritatea locuitorilor Finlandei erau angajati in agricultura, aceasta a continuat pana in
timpul celui de-al Doilea Rdzboi Mondial [6, p. 245]. Dupa rizboi, industria din Finlanda s-a
dezvoltat in mod accelerat. In 20 de ani s-a dezvoltat industria energiei electrice, petrochimice,
constructii de masini si nave. Lewis noteaza ca cresterea rapidd a economiei finlandeze este
legata si de faptul cd comertul cu Blocul de Est a fost intrerupt odata cu dezintegrarea Uniunii
Sovietice in anul 1991 [9, p. 181-192]. In timpul crizei economice, produsul intern brut a
scazut cu 13% si rata somajului a crescut de la 3,4% in 1990 la 18,4% in 1994 [5]. Criza a
provocat schimbari extreme in economia finlandezd: multe companii au fost privatizate
pentru a stabiliza bugetul national. In acelasi timp, guvernul a inceput sa investeascd mult in
invatamantul superior tehnologic si in industria electronicd condusa de compania Nokia.

Finlanda a aderat la Uniunea Europeand in anul 1995, fapt care a consolidat stabilitatea ei
economica. Schimbidrile din economie au determinat o scadere semnificativa a procentului
somajului, ajuns in 2008 la un punct scizut de 6,4%. In anul 2020, rata somajului a fost de
7,9% - putin peste media Uniunii Europene. Potrivit raportului OCDE 2019, piata muncii din
Finlanda este cea mai putin flexibild dintre tarile nordice. Finlanda a crescut reglementarea
pe piata muncii in anii 1970 pentru a oferi stabilitate producétorilor. Spre deosebire de
tarile vecine (Danemarca, Suedia), Finlanda a permis sindicatelor profesionale (aproximativ
80% dintre angajatii unificati) sa blocheze mai multe contracte distribuite. Contractele care
stabileau conditii de angajare ca rang de vechime, drepturi de concediu si niveluri salariale
au fost recunoscute legal in multe profesii, de obicei, ca parte a unui acord cuprinzator de
politica de venit. Lindberg, la fel ca si alti cercetatori, sustin: cei care prefera o politicd mai
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putin centralizata a pietei muncii vad in aceste acorduri birocratice, inflexibile, cu cotele de
impozitare, principalii contributorila somaj si preturi distorsionate [10, p.442-445]. Acordurile
centralizate pot intrerupe o schimbare structurald, deoarece existd mai putine stimulente
pentru dobandirea de competente mai bune. Cu toate acestea, Finlanda se bucura deja de
unul dintre cele mai inalte niveluri de calificare din lume datorita sistemului siu de educatie
si formare, potrivit Bancii Mondiale. Figura 2 prezentd procentul de angajati si someri in
Finlanda in ultimul deceniu 2010-2020.

Figura 2. Rata de ocupare in randul ratei somajului in Finlanda 2010 - 2020.
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Sursa: realizatd de cercetiator [OCDE; WB- date].

Analiza datelor statistice permite autorilor sa observe: in figura (2) este reflectat procentul
de angajati (de la 68,3% in 2014 la 71,6% in 2020) in economia finlandeza. Roikonen explica
tendinta de crestere a procentului de angajati ca urmare a integrarii a sute de mii de imigranti
sositi din tdrile musulmane in Finlanda si a aderarii tarii la blocul European [15]. Potrivit
agentiei pentru educatie [Agentia Nationald Finlandeza pentru Educatie - EDUFI], educatia
profesionala si formarea pentru cariera ocupationala populara in Finlanda atrage o mare
varietate de oameni de diferite varste si studieze [4]. In standardele internationale, educatia
si formarea profesionald reprezinta o optiune atractiva in randul tinerilor locali sau imigranti.
Tinerii care au absolvit scoala generala si studiaza B.A. diploma, precum si adultii care sunt
interesati sd-si actualizeze si sa-si dezvolte abilitatile de a raspunde cerintelor activitétii
profesionale se inscriu in invatimantul secundar profesional pentru a-si imbunététi sansele de
a se integra pe piata muncii [19].

In prezent, in 2021, 72% dintre toti elevii de liceu din Finlanda (ISCED 3) studiazi in
institutiile invatamantului profesional, in timp ce datele paralele din tarile OCDE sunt de 42%.
Datele ridicate din Finlanda sunt explicate de numarul de studenti din invitaméntul pentru
adulti. In multe téri, educatia profesionald include formarea tinerilor pentru piata muncii si,
prin urmare, varsta studentilor este in mod natural scazuta [7]. Kozma, un cunoscut cercetitor
in domeniul ocuparii fortei de munca si al educatiei, adauga ca calificarea oficiala oferita,
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care da dreptul la studii suplimentare in viitor, este factorul care intareste statutul educatiei si
formarii profesionale in Finlanda. Desi educatia profesionald deschide calea nu numai cétre
viata profesionald, ci si catre studii suplimentare in multe tari, in Finlanda acesta face parte
din sistemul guvernamental ,,credo”. Tehnologia, ca disciplina de invatare, este populard, este
prioritard in educatia si formarea profesionald. Potrivit savantilor: Merilainen, Isacsson si
Olson, tehnologia este cea mai mare disciplind in educatia si formarea profesionala [11]. In
medie, 33% dintre studentii din invatamantul secundar profesional din tarile OCDE absolvesc
domeniul tehnologiei. Cu toate acestea, partea sa este in mod clar mai mica (24%) din media
OCDE, iar numarul studentilor care studiaza pentru certificare in sdnatate si bunéstare este
aproape identic (22%).

O problema interesantd este prezentatd de Odonnell, savantul care sustine ca majoritatea
studentilor din invatamantul secundar atat din tarile OCDE, cét si din térile Uniunii Europene
sunt barbati [13]. In Finlanda, numarul bérbatilor si femeilor din invitimantul profesional
este aproape acelasi, in timp ce toti studentii sunt inclusi in comparatie, nu doar grupa de
varsta a celor care au absolvit studii complete.

Consiliul national finlandez pentru educatie (FNBE), stabileste cerintele pentru certificarea
institutiilor de invitdmant la nivel national, determina accentul si continutul fiecarei
certificari, pregateste programele de baza in parteneriat cu sindicatele patronale, sindicatele,
profesorii, studentii si alti experti. Curriculum-urile corespund cadrului national si european
de certificare. Furnizorii de educatie profesionala isi stabilesc programele de invatamant pe
baza programului national de educatie profesionala. Directiile furnizorilor de servicii aproba
programele locale. Fiecare elev are un plan personal de educatie si formare profesionala,
la finalul caruia dobindeste competente profesionale de bazd. Autorii evidentiazd eficienta
modelului de formare profesionald din Finlanda, care intareste in special o paradigma
educationald de invatare pe tot parcursul vietii. Modelul finlandez este structurat piramidal
si educa tinerii din localitate cu privire la necesitatea provocarii integrarii in lumea ocupatiei,
ceea ce duce la o capacitate ridicata de productie (PIB) si contribuie la avantajul sistemului
educational la testele internationale. Figura 1 prezinta modelul si partile sale.

Analizand modelul din figura 3 si studiind lucrdrile relevante ale literaturii de specialitate,
autorii sustin, ca oferirea tuturor cetatenilor de sanse egale la educatie si formare de calitate
este un obiectiv pe termen lung al politicii educationale finlandeze care leagd in mod direct
spatiul educational cu cel economic. Cuvintele-cheie in politica educationald finlandeza
sunt calitatea predarii care duce la calitatea pregatirii profesionale a angajatilor; eficienta
proceselor de predare care conduce la eficienta si productivitatea muncii in domeniul
ocupational; crearea de capital uman cu abilitati ocupationale; abordarea deschisé fata de
influentele internationale. Potrivit acestui program, dreptul de bazd la educatie si culturd
este o lege de stat. Politica educationala-sociala-economica-ocupationald este construita pe
principiile invatarii pe tot parcursul vietii si educatiei gratuite. Educatia este perceputa ca un
factor decisiv pentru competitivitate si bunastare economica.

Modelul de educatie si formare profesionala (VET) este conceput atit pentru tinerii fard
abilitati de liceu, cat si pentru adultii care sunt deja in munca. Programul a fost elaborat
pentru a sustine tranzitia continua si logica intre etapele de formare profesionald, vocationala
pentru nevoile de angajare. Invitimantul profesional oferd studentilor capacitatea de
integrare rapida si actualizatd in ocupatia locala, punidnd accent pe profesiile relevante pe
piata muncii. Un principiu suplimentar il constituie dezvoltarea abilitatilor continue de-a
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Figura 3. Modelul educational al Finlandei (din 2012).

[ Licent3a (3-4 anli)

Calific@ri profe sionale
fe specnliote

Experienta de
muncd

Scoald profesonsld 5i
formare de ucenicie [3 eni

Calific@ri profe sionale
suplmeniare

Examen de matriculare

Scoligenerale 6-16 ani (10 and|

Educatie timpuriz - 1-5 ani

[
[ Licew, 16-28 &ni {3 =ni]
[
[

-
T
Sursa: realizat de cercetatorul de la [Consiliul pentru educatie creativa].

v

lungul ,vietii de muncd” [1]. Modelul de invatamant profesional finlandez este foarte apreciat:
90% dintre finlandezi cred cd ofera o invitare de calitate si 40% se inscriu la studii profesionale
dupa educatia de baza. Motivele succesului si evaluarii includ predare certificatd si calificata,
abilititi de comunicare, auto-gestionare, management al timpului si abilitati de management.
De asemenea, sunt subliniate instrumentele care cresc sansele de integrare profesionala [14].
Flexibilitatea programului VET este una dintre cele mai mari puteri ale sistemului educational
finlandez. Cursantii invatd doar ceea ce nu stiu incd; cu cét stiu mai multe, cu atét studiile
lor sunt mai scurte. Studiile practice de inginer pot incepe oricand, conform coordonarii
preliminare cu potentialii angajatori. Paksuniemi & Kekitalo adaugd ca procesul continuu si
legatura dintre cursurile de studii si formare, si lumea ocuparii fortei de munca pot fi descrise
si pot explica procentul relativ scazut al somajului in comparatie cu térile vecine din Europa.
Programul emblematic al guvernului finlandez in contextul educational-socio-economic
a condus Finlanda sa fie una dintre cele mai bogate tari din Europa, in ciuda dificultatilor
obiective pe care le-a intampinat din cauza imigrarii continue a capitalului uman ridicat si a
caderii economice semnificative odata cu caderea companiei NOKIA [14].
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Studiul comparat al realizarilor sistemului educational finlandez in raport cu cel din Israel.

1. Sistemul de invatamant din Finlanda este considerat unul dintre cele mai bune din lume.
Nu intdmplator, Finlanda este unul dintre liderii mondiali in testele de educatie comparativa
si in inovarea tehnologica. Finlanda este, de asemenea, considerata una dintre cele mai bune
societati si economii din lume, aldturi de alte tari ce apartin modelului nordic.

In comparatie cu alte sisteme de invatamant, sistemul educational finlandez se deosebeste
prin: are putine ore de studiu, putine teme pentru acasa, un accent deosebit pe interactiunea
elevilor si profesorilor, incredere in elevi si in toate elementele sistemului, relatia pe termen lung
a profesorilor cu elevii. Sistemul de invatimant incepe de la o varsta frageda si este obligatoriu
péana la sfarsitul invatamantului primar, care se incheie la vérsta de 15 ani. La varsta de 16-18
ani, elevii pot alege sd urmeze o scoald profesionald sau teoretica. Sistemul de invidtamant este
gratuit de la gradinitd pana la universitate.

OCDE desfdsoara teste PISA, care médsoard performanta elevilor de 15 ani din 57 de tari.
Sunt evaluate in functie de scorul mediu al studentilor la disciplinele de stiintd, matematica
si intelegere a cititului. In anul 2007, Finlanda s-a clasat pe primul loc (pentru comparatie -
Israel a ajuns pe locul 39). In 2011, finlandezii s-au clasat pe primul loc la matematici, stiinta
si intelegere a cititului. Pe de altd parte, studentul israelian se afla pe locurile 41, 41 si, respectiv,
36. Finlanda ocupd primul loc, aldturi de alte 4 tari (Danemarca, Noua Zeelandd, Australia
si Cuba) in Indexul Educational al Natiunilor Unite, publicat in 2009, cu un scor de 0,993.
Israelul se afld pe locul 37 cu un scor de 0,947, in sciadere cu doua locuri fatd de anul 2008.

In ciuda scorurilor mari, sistemul de invitimant finlandez nu se orienteazi in functie de
succesul la testele internationale si pune accent pe intelegerea profundd a materialului, inovatia
si independenta elevilor si profesorilor, indoiala si curiozitatea elevilor, dorinta reala a elevilor
de a veni la scoald. iar profesorii sd predea si alte aspecte. Valorile educationale pun accent pe
egalitate, independenta si asistentd reciproca si nu neaparat competitivitatea si straduinta de a
ajunge pe primul loc.

2. Mediu de invatare placut: finlandezii sunt asistati de cercetari la zi in educatie si de o
bazd de date extinsa si imbundtétesc predarea in consecinta. De exemplu, studiile arata ca
la o vérstd frageda numarul de elevi per profesor si numarul de elevi pe clasa este o cifra
importantd, dar la o varsti mai inaintata acest lucru este mai putin important. In consecinta,
clasele prescolare sunt mici si sunt completate - 15 elevi per profesor. Marimea salilor de
clasd poate fi, de asemenea, modificatd in functie de nevoile scolii. Finlandezii au vizut
scaderea rezultatelor elevilor in scolile rigide si incearca sa actualizeze scolile astfel incat
acestea si fie interesante pentru elevi. In consecinti, atitudinea profesorilor nu este neapirat
formala, se pune accent pe relaxare si un mediu placut, mult timp este dedicat jocurilor in
aer liber.

3. Mai putina sarcind de muncé pentru un studiu mai aprofundat: comparand orele elevilor
din clasa a patra cu cele ale elevilor israelieni la o scoala din Haifa, observam ca elevii din
Finlanda studiaza aceleasi ore pentru disciplinele de baza, 25 de ore pe saptiména, dar elevii din
Israel studiaza adaugator: Biblia, pamantul natal, muzica si multe altele. Ei studiaza 32 de ore.
Finlandezii predau elevilor mai putine ore si mai putine materii, dar predau aceste materii in cel
mai bun mod posibil, invitand intr-un mod interesant si stimulant, pentru a oferi o baza buna.

4. Tmplicarea elevilor: finlandezii pun mare accent pe implicarea elevilor in invatare. La
disciplinele de baza precum intelegerea cititului, scrisul sau matematica care trebuie predate,
profesorul preda doar jumatate din timp in predare frontald, iar de cele mai multe ori asista
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individual unui singur elev. Restul studentilor continua sa studieze in acelasi timp. Acest lucru
este in contrast cu Israelul, unde profesorii sunt preocupati de predarea frontala in 85% din
timp. Studiile arata ca invatarea activa a elevilor este mai eficienta.

5. Notele superioare oferd elevilor abilitati de viata si abilitati de invétare. Predarea prin
proiecte si experientd, cum ar fi construirea unui robot impreund, iar studentii isi dezvolta
abilitdtile necesare pentru adaptarea la conditiile de viata, sd poata lucra in echipa, abilitati
sociale. Existd, de asemenea, multe lucruri pe care elevii le invata de la alti elevi, acest lucru
invatare si ii provoaca sa fie activi in scoald si apoi in comunitate.

6. Una dintre ideile de baza ale sistemului de invatdmaént finlandez este preocuparea sociala
deplina pentru copii. Existd un consens cé copiii care vin la scoald din diferite situatii socio-
economice n-ar trebui sa sufere de aceasta si de aceea primesc asigurare de sandtate in cadrul
scolarizarii, pentru o masa calda, iar la nasterea unui copil parintii primesc un kit de echipament
de baza necesar pentru dezvoltarea acestuia. Pe de o parte, sistemului de invatamant finlandez
ii pasa de egalitate in conditiile pe care le primesc copiii in scoli diferite.

In acelasi timp este recunoscuta teza despre individualitatea fiecirui copil, dar pe de alta
parte nu vad elevii ca fiind egali in totalitatea caracteristicilor lor, de aceea le permit sa aleaga
curriculumul care li se potriveste cel mai bine, le monitorizeaza studiile si ii ajuta, adaptand
orele pentru fiecare copil in clasa si pentru nevoile acestuia.

7. Educatie speciald si tratament personal. Educatia pentru gradinita se concentreazd pe
asigurarea increderii in sine si pe dezvoltarea abilitdtilor sociale si nu neaparat pe pregitirea
scolard. Sistemul incearca sd identifice problemele si lacunele la elevi si le ofera sprijin deja
intr-un stadiu incipient al problemei. Predarea cu 2 sau 3 profesori la clase mici este un real
sprijin. Nu existd stigmatizare sociala, deoarece jumatate dintre elevi trec printr-un astfel de
program ,educatie speciald’, iar elevii remarcabili sunt, de asemenea, indrumati citre grupuri
de intarire. Metodele unice de predare din Finlanda au fost dezvoltate in incercarea de a ajuta
studentii s3 depaseasca dificultitile sociale sau academice. In clasele mai avansate, accentul nu
se pune pe rularea materialului, ci pe intelegerea de catre toata lumea a materialului si acest
lucru da incredere, foarte importanta pentru elevi.

8. Cum sd tratezi studentii care au dificultati la studii nu este o intrebare simpla. Finlanda a
ales 0 abordare foarte interesanta si aproape 50% dintre absolventii sistemului de invatimant
finlandez au urmat o clasa sau o scoald pentru elevi cu dificultiti la un anumit moment al
studiilor. Sistemul de invdtamant finlandez nu vede un elev avand dificultati ca ceva special,
dimpotrivd, la un moment dat o mare parte a elevilor pot arita ca n-au inteles materialul si
acumuleaza un decalaj. Scopul este de a reduce decalajul dintre elevi cat mai repede posibil si
de a-1 readuce pe drumul cel bun.

9. Responsabilitate si asistenta reciprocd in locul competitiei. Educatia in tarile occidentale
este construiti pe conceptul de competitie. In Finlanda nu existi concurenta intre elevi sau
intre scoli. Nu existd nicio masuratoare a profesorilor si a scolilor. Prima intalnire cu un
concurs este la intrarea in liceu. Principala competitivitate este intre student si el insusi. Se
pune accent pe ajutarea tuturor si nu pe valorile concurentei.

10. Un sistem educational bazat pe incredere si independentd. Faptul cd profesorii din
Finlanda sunt printre cei mai excelenti oameni de pe piata muncii a creat o realitate care a
facut posibil sa se facd un alt pas important in anii 90. Din cauza crizei economice din tara
guvernul a trebuit sa reduca bugetul educatiei, singura modalitate de a convinge profesorii
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sindicalizati a fost s le acorde mai multd autonomie, mai putind supraveghere de la Ministerul
Educatiei si desfiintarea curriculum-ului central pe care trebuie sa-1 predea toatd lumea.

Aceastd miscare, combinata cu profesori de foarte inaltd calitate, a creat o realitate in care
fiecare scoald isi incearca propriile metode de predare. Acest lucru face posibilé identificarea
celor mai bune metode de predare si implementarea succeselor in toatd tara, adaptandu-se in
acelasi timp la nevoile studentilor specifici din fiecare oras.

Contrar a ceea ce s-ar putea imagina, metoda a avut ca rezultat faptul ca fiecarui profesor i
se acorda suficienta libertate pentru a adapta studiile la nevoile elevilor sai, dar profesorul isi
asuma si intreaga responsabilitate pentru esecurile sale, apeland la ajutorul altor profesori si
adaptandu-se atunci cand este nevoie. In afara de modelele realizate in clasa a VI-a si a IX-a,
sistemul de invatdmant nu supravegheaza profesorii de sus si nici nu verifica nivelul abilitatilor
elevilor; directorii scolilor si profesorii insisi sunt cei care se supravegheaza reciproc si oferd
feedback regulat cu privire la noile idei, tehnologii si metode de predare inovatoare.

In ceea ce priveste studentii, sistemul are incredere in ei. Elevii finlandezi, precum japonezii,
dobandesc o mare independentd inca de la o varsta frageda in utilizarea bicicletelor sau a
transportului public la sosirea la scoald, iar parintii nu urmeaza temele si proiectele elevilor zi
si noapte. In loc si stea pe capul elevilor, ei se concentreaza pe explicarea importantei studiilor
din viata reala si al impactului acestora asupra viitorului. Nu exista nimic mai puternic decét
faptul ca elevii doresc sa invete si sa inteleaga importanta scolii in viata lor.

De-a lungul studiilor, studentii isi alcatuiesc programa, iar in liceu apeleaza la un curs
academic care ii pregateste pentru universitate sau un curs profesional care ii pregateste pentru
piata muncii de indata ce termina scoala. Poti combina pistele si poti fi si admis la universitate
prin pista profesionald. Procentul de studenti care aleg cursul profesional este de 42 la suta si
nu este considerat de mai putind calitate decat cursul academic.

11. Incredere si responsabilitate. Sistemul finlandez pune mare accent pe incredere ca
instrument de cultivare a responsabilitatii si de eficientizare a sistemului. Elevii au incredere
in profesori, parintii au incredere in copii, profesori si sistemul de invatamant in ansamblu,
iar sistemul de invitdmant are incredere in profesori si directori. In ceea ce ii priveste pe elevi,
cea mai mare parte a auto-exersdrii se face in clasd. Nu exista presiune pentru a face temele,
iar performanta acestora poate fi améanata cu céteva luni. Ideea pedagogica este sa ai incredere
in elev, sa-1 inveti sa-si asume responsabilitatea pentru succesul sdu. Profesorul ii intreabd pe
elevi daca si-au facut temele, dar nu verifica daci le-au ficut, ideea este sd construim un sistem
de incredere intre elev si profesor. Nici macar parintii nu verific lectiile pentru cd au incredere
in sistemul de invitidmant.

In scolile primare nu exista teste, deoarece cel mai important lucru in scoli este increderea,
fiecare trebuie sd aiba incredere unul in celdlalt. Existd si alte metode de evaluare pentru a
verifica daca elevii au inteles materialul fara teste. Examenele de cunostinte finlandeze sunt
o metoda slabd de evaluare, deoarece elevul invatd s treacd examenul, dar nu s cunoasci si
sa inteleaga. Examinarea intelegerii de catre elev a problemelor se realizeaza prin implicarea
personald a profesorilor si implicarea elevilor in ceea ce se intamplad in clasd si in participarea
in echipe de actiune.

12. Educatie profesionald. La varsta de 16 ani finlandezii merg la liceu. 40% dintre
absolventii scoalii primare merg la scoli profesionale. Sistemul nu numai ca pregateste studentii
astfel incat sd poatd promova examenele universitare, dar le permite si sd aleaga s studieze o
profesie. Studiul in scolile vocationale este profesional si echipeaza angajatii cu inalte abilitati
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de lucru si cunostinte profesionale. Elevii pot invdta inginerie electrica, de exemplu, si pot
exersa asamblarea unei sobe sau instalarea unui sistem electric de acasa. Existd un accent larg
profesional si uman, astfel incat oricine doreste sa fie pompier, de exemplu, ar trebui sa ,,castige
puncte” in studii in alte domenii, cum ar fi educatia la gradinita si asistenta medicala. Aceste
studii pot fi continuate daca vrei si studiezi si la universitate. In Finlanda, rata de inmatriculare
este de 85%, comparativ cu 45% in Israel.

Unul dintre lucrurile care ajuta invatamantul profesional larg din Finlanda este lipsa
presiunii din partea périntilor si a sistemului de a alege disciplinele academice. Acest lucru
este ajutat si de impozitarea ridicatd si progresiva, de o cultura a valorii care pune accent pe
simplitatea voluntara si lipsa simbolurilor de statut. Nu exista diferente semnificative in nivelul
de trai al unui medic sau pompier. $i exista siguranta locului de munca pentru toate grupurile
sociale. Serviciile publice oferite intregii populatii precum transportul public, invatdméntul
public si medicina publica ajutd si la alegerea unei profesii in functie de inclinatia si talentul
personal si nu dupa dorinta de a céstiga multi bani.

13. Statutul si atributiile profesorilor. Spre deosebire de Israel, unde majoritatea profesorilor
provin din treimea inferioara a absolventilor de universitdti, in Finlanda exista o mare
competitie pentru predarea disciplinelor, iar profesorii sunt considerati prestigiosi. Profesorii
provin din decilul superior al absolventilor de universitati si majoritatea au o diploma de
master. Se pune accent pe realizérile academice ale profesorului, abilitatile de comunicare si
dorinta de a preda. In Israel, spre comparatie, a fost realizat un studiu care a constatat ci
la un sfert dintre profesori le pare riu cd si-au ales asa o profesie. Selectia profesorilor este
strictd, iar pregdtirea lor profesionala este indelungata si pune accent pe abilitatile de predare.
In Finlanda, formarea profesionald a profesorilor imbind experienta practici cu invitarea
teoreticd. Profesorii se bucuré de un salariu corect si de un statut social ridicat.

14. Increderea in profesori si libertatea de actiune. Spre deosebire de Israel, Ministerul
finlandez al Educatiei stabileste doar obiectivele, responsabilitatea pentru metodele de predare
si calea ce-i revine profesorului. Directorii si profesorii rezolva problemele de lucru in echipa,
fard indicatia exactd a Ministerului Educatiei. Sistemul pedagogic nu dicteazd metode de
predare, ci ofera profesorilor deja in faza de formare diferite metode de predare si ii incurajeaza
sa le foloseascd sau sa dezvolte noi metode de predare. Nu exista inspectori de la Ministerul
Educatiei, nu este incurajata nicio competitie intre profesori sau intre scoli. Datorita nivelului
relativ ridicat de egalitate si securitate economica, parintii au incredere si in sistemul de
invitdmant, si nu exercitd presiuni mari de performanta si competitivitate.

De mentionat ca investitiile in educatie in Finlanda reprezinta 6,5% din PIB, comparativ cu
Israelul, care investeste 8% din PIB. Pe de alta parte, numérul de copii pe familie este mai mic,
finlandezul mediu da nastere la 1,8 copii pe parcursul vietii, comparativ cu 2,8 copii in Israel.
Astfel, in total finlandezii investesc mai mult in educatia fiecarui copil. Sistemul finlandez
este mai economic - in Finlanda nu existd supraveghetori de educatie si existd mai putind
administratie, mai putine ore de predare si mai putine materii care solicitd mai multe investitii
in fiecare student.

Concluzii. Prin elaborarea si apoi implementarea pas cu pas a Proiectului National:
Consolidareasistemuluidesecuritatenationald prin cunoastere sicomunicare, 20.80009.0807.28
134-PS, Program de Stat (2020-2023), ne-am propus sd promovam performanta in educatie,
sa contribuim la formarea unui cetatean activ, responsabil, constient de tot ce se intAmpla in
jurul lui.
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Asimilarea succeselor sistemului educational din Finlanda, ne convinge cd scopul
Proiectului National este realizabil, este orientat strategic. De asemenea, am evidentiat
mai multe caracteristici, pe care le recomanddm tuturor celor implicati in gestionarea/
reglementarea activitatii institutiilor sistemului educational din Republica Moldova. Este
extrem de valoroasa, in opinia noastra, intelegerea materiei. Avem o experienta personald
pozitivd, in acest sens, care ne permite sa justificam teza: materia insusitd prin intelegere
este o comoard spirituald a individualitétii, actualizatd ori de céte ori este nevoie, este o
conditie indispensabila activitétii profesionale de success in orice domeniu de activitate
social-utila.
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Rezumat

Un concept care inglobeazd intr-o mdsurd semnificativd si la multiple niveluri participarea
cetdtenilor este cel al democratiei participative.

Aceasta presupune ca oamenii, comunitdtile sau diferite grupuri sociale sda fie implicate in
procesul decizional si de gestionare a resurselor. Democratia participativd este un proces continuu,
cu riscuri, necesitdnd organizare, colaborare, identificarea unor obiective comune intr-un grup.

Cuvinte-cheie: democratie participativd, proces decisional, administratie publicd locald.
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CZU: 321.7

Evolutia si democratizarea societétii conditioneazd un ansamblu de transformari social-
economice ale institutiilor si relatiilor din societate atat sub aspect cantitativ, cat si calitativ. In
acest context, au loc modificdri nu doar in continutul si functiile institutiilor politice, ci si in
raporturile acestor institutii cu societatea civila.

Un interes deosebit il au in acest sens societatile in tranzitie, in care democratizarea se
realizeazd printr-un proces profund de maturizare a sistemului politic si elementelor acestuia,
inclusiv prin revigorarea societatii civile si printr-o implicare mai larga a cetatenilor in sfera
politico-administrativa.

Societatile umane in dezvoltarea lor intotdeauna au avut nevoie si se bazau de fapt pe
oameni, pe populatie, pe activitatea acestora in diversele domenii ale vietii.

Odaté cu accelerarea procesului istoric activismul cetatenesc a devenit tot mai pronuntat.
Societdtile occidentale, democratice s-au afirmat in mare parte pe temeiul solidaritatii,
cooperdrii, participdrii cetdtenesti, al actiunilor comune pentru rezolvarea problemelor de
interes public, in special la nivel local, acestea staind de fapt la baza a aceea ce numim azi
dezvoltare comunitara [2, p. 58].

Democratia asigura cetatenilor dreptul de a participa la procesul de influentare asupra puterii
de guverndmant. Dupa cum mentiona Robert Dahl in lucrarile sale, ,,participarea eficientd
a cetdtenilor trebuie sa insemne ca acestia au posibilitati adecvate si egale de exprimare a
preferintelor lor, de a pune intrebari care sa nimereasca pe agenda politicd a autoritatilor publice
si de a formula propriile temeri ori ratiuni pentru care vor sustine ori nu competitorii politici”
[7, p. 25]. Distribuirea resurselor existente prin intermediul autorititilor celor mai apropiate
de cetateni este mai eficientd doar atunci cdnd cetatenii pot lua decizii concludente asupra
prioritatilor existente si a méasurilor ce urmeaza a fi intreprinse pentru imbunatétirea vietii lor.

Un alt rezultat al participarii cetitenilor este cd, prin exercitarea acestei posibilitéti, creste
capacitatea de autoguvernare a cetdtenilor si, in mod special, a liderilor locali. Cetatenii activi
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din punct de vedere politic sunt mult mai congstienti de functionarea structurilor politice
si a procesului politic, care le permite sa judece faptele si vorbele autoritétilor publice si a
detinatorilor de autoritéti publice, in particular. Prin participarea directa cetdtenii invatd cum
functioneaza democratia. Democratia si participarea sunt deseori considerate a fi valorile
esentiale ale civilizatiei moderne, oferind un cadru propice pentru articularea si exprimarea
drepturilor omului si in care libertatile individuale si accesul la justitia sociala coexista prin
instrumente public acceptate.

Un concept care inglobeaza intr-o mdsurd semnificativa si la multiple niveluri participarea
cetétenilor este cel al democratiei participative. Aceasta presupune ca oamenii, comunitatile sau
diferite grupuri sociale sa fie implicate in procesul decizional si de gestionare a resurselor. Cetétenii
sunt actorii protagonisti in dezvoltarea politicd, in proiecte sau programe. Democratia participativa
este un proces in constructie continud, implicind un risc continuu, necesitdnd organizare,
colaborare, identificarea unor obiective comune intr-un grup. Acest proces nu este usor avand in
vedere multitudinea de interese si cauze, unele fiind calificate drept mai juste si mai cuprinzatoare
decat altele, iar reprezentarea acestora devine din ce in ce mai dificild si din ce in ce mai contestabila.

O evaluare a democratiei trebuie sd tind cont de existenta si functionarea institutiilor
democratice ale sistemului dar, mai ales, de pluralismul politic si civil, de libertatile individuale
si de grup, astfel incat interesele si valorile opuse sa fie exprimate si sa se afle in competitie
printr-un proces continuu de reprezentare dincolo de momentele alegerilor periodice. Aceasta
situatie complexa poate fi reglata prin mecanismele democratiei participative.

Democratia participativa presupune mecanisme prin care luarea deciziilor cu privire la
problemele comunitatii se face prin implicarea cetatenilor. Sugestiile i reclamatiile cetatenilor
trebuie luate in considerare de citre decidentul politic, indiferent daca este de acord sau
nu cu cele exprimate de acestia. Democratia participativd include trei paliere: participarea
cetdteneascd la procesul de luare a deciziilor publice, participarea cetateanului la administrarea
banului public si consultarea publicd a societdtii civile. Eficienta democratiei participative
presupune respectarea simultand si obligatorie a principiilor informarii, consultdrii si al
transparentei ludrii deciziilor.

Conceptul de participare cetateneascd are la bazad necesitatea consultarii cetétenilor si
exprimarea de cétre acestia a opiniilor in legdturd cu deciziile care se adopta la diferite niveluri
si de care ei pot fi afectati in mod direct sau indirect. Importanta participérii cetatenesti in
activitatile si deciziile administratiei publice locale decurge din faptul ca aceasta confera calitate
guverndrii, implicit fiind stimulata atragerea de resurse la nivel local si utilizarea eficienta a
acestora, iar pe termen lung impulsionarea dezvoltarii economice locale [3].

O acceptiune generala a participarii o oferd Giovanni Sartori, evidentiind nevoia implicarii
la un nivel mai mult decat formal: ,Corect inteleasd, participarea este a lua parte personal,
intr-un mod voit, autoactivat. Participarea nu inseamna, prin urmare, numai ,,a fi parte din”
(simplul fapt de a fi implicat intr-o imprejurare oarecare) si cu atat mai putin o stare involuntara
de ,,a fi facut parte din” [9].

Considerdnd aceasta definire generala a participarii $i un inventar de definitii ale
participarii cetdtenilor, putem spune cd, prin prisma temei abordate, participarea cetatenilor
este o activitate voluntard, neremuneratd, avand drept scop influentarea directa sau indirecta
a reprezentantilor alesi la nivel local sau national si a deciziilor acestora, exercitarea presiunii
pentru a genera reactie din partea sistemului, precum si articularea si promovarea activitatilor,
intereselor si a deciziilor individuale sau ale grupului la care individul adera [4].
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Prin influentare se intelege atat influenta anterioara adoptarii unei legi sau politici publice,
cat si contestarea ulterioard si modificarea unei legi sau politici existente care nu mai reprezintd
interesele celor afectati.

Pornind de la tipologia lui Russel J. Dalton, considerata cea mai elaboratd, vom considera
impartirea participdrii voluntare a cetdtenilor in trei categorii [4]: participare conventionald,
participare de protest si participare neconventionala.

Prin participare conventionald se inteleg acele forme de implicare considerate conforme
cu natura democratica a regimului politic, participarea de protest cuprinde acele forme de
participare directd, in conditii definite de public si cu respectarea cadrului legal si institutional
iar participarea neconventionald se manifestd prin acele forme de participare care nu respectd
legile, care incalcd drepturile si libertatile celorlalti sau care atenteaza la stabilitatea sistemului
guvernamental. Participarea conventionala a cetitenilor la luarea deciziilor intr-o democratie
cu traditie este un proces care presupune parcurgerea anumitor etape si cel putin doua niveluri
de participare [6].

Primul nivel al participdrii este informarea, care presupune eforturi atat din partea
cetatenilor, cat si din partea administratiei locale. Administratia publicd locald este datoare sd
emitd informatii cdtre cetdteni privind activitatea si planurile sale pentru ca acestia sa poata
intelege directiile prioritare ale politicii administrative a alesilor locali.

Al doilea nivel se refera la consultarea cetatenilor, aceasta fiind actiunea autoritétilor
pentru identificarea necesitatilor cetatenilor, pentru evaluarea priorititilor unor actiuni sau
colectarea de idei si sugestii privind o anumita problema.

Participarea cetiteneascid presupune existenta unor premise: administratia locald este
deschisa spre implicarea cetatenilor in activitatea complexa de guvernare, informatiile de interes
local sunt transferate permanent de la administratie la cetdteni, existd modalitati eficiente prin
care administratia culege informatii de la cetateni si cetdtenii informati isi onoreaza obligatia de a
participa ca parteneri egali in activitatile administratiei, deoarece inteleg problemele. Participarea
cetdteneasca reprezinta combinatia acestor premise legate de informatie, comunicare si implicare
in relatia care se stabileste intre administratie si cetateni, iar activitatile administratiei sunt
dezvoltate si sustinute in asa fel incit sa corespunda cit mai mult posibil nevoilor si dorintelor
cetatenilor. Dincolo de abordarea local/national se constata si la nivel european accentuarea
rolului participarii cetatenilor in elaborarea reglementarilor si politicilor la nivel european.

Astfel, Comunicarea Comisiei Europene ,,Reglementarea inteligenta in Uniunea Europeana”
[1] din octombrie 2010 propune extinderea perioadei de consultare publicd pentru a oferi
spatiul necesar manifestarii opiniilor cetétenilor si revizuirea politicii Comisiei referitoare la
consultare prin utilizarea unor noi instrumente si eficientizarea celor existente.

Ulterior, in februarie 2011, este publicat Regulamentul 211/2011 privind initiativa
cetateneascd [8] ce stabileste cadrul legislativ necesar manifestarii initiativelor legislative ale
cetatenilor la nivelul Uniunii Europene. Pentru functionarea eficientd a Uniunii Europene
si pentru mentinerea legitimitatii politice a institutiilor sale este importanta implicarea
cetatenilor in mod direct si intr-o masura mai mare in procesul decizional privind politicile
publice care ii vor afecta. Mai mult decat prin participarea la vot si alegerea unor reprezentanti
politici, cetdtenii au oportunitatea de a fi consultati referitor la politicile publice de nivel local,
national si comunitar.

Pentru Republica Moldova participarea populatiei atat la discutarea problemelor existente
in localitati, luarea deciziilor privind solutionarea lor, cat si la activitatile nemijlocite de
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dezvoltare au o importanta deosebita, deoarece nu ne putem integra in lume, participa la
procesele de globalizare, fard o efectiva dezvoltare locala. Administratia publicd din republica
noastra, este antrenatd intr-un proces amplu de reformare §i modernizare. Pe parcursul
ultimelor doud decenii au fost adoptate si implementate un sir de documente cu caracter
esential pentru dezvoltarea de mai departe a administratiei publice. Aceste acte normative au
generat anumite modificari si perfectionari ale sistemului de administrare, au stabilit un sir
de principii noi in vederea majorarii eficientei si apropierii acestuia de nevoile concrete ale
cetdtenilor.

Administratia publica este inseparabild de participarea directd a cetateanului, deoarece
functioneaza in temeiul banilor publici, proveniti din taxe si impozite, pe garantiile acordate
printr-un vot liber exprimat. Imbunititirea calititii administratiei publice presupune stabilirea
si perfectionarea mecanismelor de consultare si de participare a publicului. Participarea
cetatenilor trebuie sa reprezinte o strategie globala a dezvoltarii, axatd pe rolul esential pe care
oamenii trebuie sa il joace in toate domeniile vietii publice.

Una dintre prioritatile de activitate a autoritétilor publice ale Republicii Moldova o constituie
integrarea in comunitatea europeand. Realizarea cu succes a acestui vector este imposibild fara
a atinge anumite standarde europene in organizarea si functionarea institutiilor politice si
sociale, fara aducerea in concordanti a sistemului politic si social cu sistemele respective din
alte state europene. Totodatd, se impune necesitatea de a implementa si a asigura respectarea
in cadrul administratiei publice a unor principii general-acceptate precum: transparenta
decizionala, asigurarea accesului la informatie a societatii civile, asigurarea controlului obstesc
asupra activitdtii administrative §i crearea mai multor modalitati de interactiune dintre
administratia publica si cetatenii statului. Mai mult, experienta acumulatd de statele europene
in domeniul asigurarii unei colaborari dintre autoritatile statale si cetdteni reprezinta o sursa
valoroasd pentru Republica Moldova.

Studierea acestei experiente si colaborarea pe plan international poate contribui la o
implicare mai activa a populatiei in activitatea de luare a deciziilor si, respectiv, la o integrare
europeand mai rapida a statului nostru.
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Rezumat

La un interval de aproximativ trei decenii de la stabilirea relatiilor diplomatice dintre Romania
si Republica Moldova, subiectul cu referire la relatiile moldo-romdne ramane a fi unul prezent atdt
in discursul politicienilor, cdt si in cercetdrile reprezentantilor comunitdtii academice. Primul stat
care a recunoscut independenta Republicii Moldova a fost Romania.

In contextul analizei relatiilor moldo-romdane prezentul articol este axat pe cercetarea
specificului colabordrii Republicii Moldova cu Romdnia pe dimensiunea economicd. Astfel, sunt
reliefate principalele aspecte ale relatiilor politice, comercial-economice si sociale moldo-romdne
din perioada anilor 2009-2021.

Cuvinte-cheie: relatii diplomatice, relatii comercial-economice, Romdnia, Republica Moldova,
colaborare, politica externd.
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CZU: 327(478+498)

Introducere. Relatiile dintre Republica Moldova si Roménia, doud state suverane si
independente, au un caracter privilegiat, special, decurgand din comunitatea de neam,
cultura, limbd si istorie nationald. ,,Romania abordeaza pragmatic relatia cu Republica
Moldova, pornind de la interesul legitim de a vedea Republica Moldova inscrisd comunitatea
europeana, capabila sd asigure o zond de stabilitate i securitate la frontiera estica a Romaniei,
care este, totodatd, granita UE si NATO”. Baza acestei relatii este stabilitd prin trasarea unor
puncte comune care deriva din Declaratia privind instituirea unui parteneriat strategic intre
Romaénia si Republica Moldova pentru integrarea europeand a Republicii Moldova (semnata
la Bucuresti, la 27 aprilie 2010)” [2]. Astfel, Roménia este aliatul Republicii Moldova in
realizarea parcursului European. Desi au existat unele subiecte care au provocat tensiuni
de ordin identitar-lingvistic si istoric, relatiile moldo-roméne s-au axat pe o colaborare
prodigioasa in mai multe domenii.

Un pas important care a fortificat relatiile bilaterale moldo-romane a fost stabilirea
Parteneriatului Strategic in anul 2010. Principalul obiectiv al Parteneriatului moldo-roman
se ax ape fortificarea relatiilor dintre cele doud state cu scopul accelerdrii procesului de
integrarea europeana a Republicii Moldova. Noua dinamica a relatiilor moldo-romane -
axatd pe dimensiunea politica, economicad si culturala - si-a gasit expresia in numeroasele
vizite la cel mai inalt nivel, semnarea a mai multor acorduri bilaterale si suportul permanent
acordat de catre Roménia Republicii Moldova [3].

Relatiile moldo-roméne in perioada 2009-2021. Astfel, analizdnd relatiile moldo-
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romane, este de mentionat faptul cd principalele directii de cooperare sunt expuse in cele doud
documente de baza: Conceptia politicii externe a Republicii Moldova din 1995 si Programul
»Politica externa §i promovarea imaginii reale a Romaniei”. Daca e sa examinam primul
document, constatam cd una dintre directiile principale ale conceptiei politicii externe a
Republicii Moldova este cooperarea multilaterald cu Roméania” [4]. Supunind analizei
cel de-al doilea document, si anume: Programul , Politica externd si promovarea imaginii
reale a Romaniei”, putem afirma ca in Capitolul 11.2.4 ,Intensificarea relatiilor bilaterale”
se stipuleazd cd “Guvernul Roméniei va urmadri cu prioritate dezvoltarea cu dinamism
si pragmatism a relatiilor speciale si privilegiate ale Romaniei cu Republica Moldova, pe
baza identitatii de limba, cultura si istorie, prin dezvoltarea ariilor de complementaritate
economicd, sustinerea fluxurilor investitionale in Republica Moldova, continuarea
sprijinului economic direct, asistenta pentru diversificarea resurselor energetice disponibile
Republicii Moldova pentru cresterea gradului de independenta energetica a térii, sprijinirea
admiterii Republicii Moldova la Pactul de Stabilitate in Europa de Sud-Est, sustinerea
proiectelor europene de cooperare regionald si subregionald la care Republica Moldova va
putea participa [5].

Comparand aceste douda documente, putem afirma cd ,,Programul romanesc, spre
deosebire de ,Conceptia® Republicii Moldova, la capitolul relatiile moldo-roméne pare
a fi mai amplu, relatiile dintre cele doud state fiind expuse mai desfasurat, indicandu-se
principalele directii de colaborare. In conditiile cAnd granita celei mai mari aliante militare
pe care a cunoscut-o omenirea — NATO, care are interese geostrategice in istmul Ponto-
Baltic si in Caucaz, a ajuns la hotarele Moldovei, odata cu aderarea Romaniei la ea si in
conditiile cand hotarele Uniunii Europene s-au extins pina la Prut, se observad o crestere
a importantei Romaniei si a pozitiei ei in viitoarea arhitectura de securitate regionala. De
aceea, consideram ca Conceptia, atat in general, cat si in particular, este depésitd si e cazul sa
fie reexaminate prioritatile politicii externe a Moldovei in raport cu Romania” [6].

Dacd ar fi sd caracterizam relatiile politice dintre Roménia si Republica Moldova, pe
parcursul anilor, din 1991 si pand in prezent acestea pot fi caracterizate ca fiind ambiguii
[7]. Desi, atat pe culoarele politice, cat si in mas-media din ambele state se vorbeste
despre sprijinul Romaniei acordat Republicii Moldova in procesul de integrare in Uniunea
Europeand, inclusiv si despre o eventuald unirea a Roméniei cu Moldova, nici unul din cele
doud obiective nu are un final bine definitivat la moment.

Analizand relatiile moldo-romaéne, este de mentionat faptul ca, in ultimul timp exista
evolutii mai clare si incurajatoare in directia apropierii Romaniei de Republica Moldova,
acestea inregistrandu-se in domeniul investitiilor si prezentei Roméniei in economia
Moldovei. Astfel, in contextual analizei relatiilor comercial-economice dintre Republica
Moldova si Romania este de mentionat faptul ca la baza acestora se afld un cadru juridic
bine definitivat care creeaza premise pentru dezvoltarea si diversificarea relatiilor bilaterale.
Astfel, principalele acorduri semnate sunt [8]:

- Acordului intre Guvernul Romaniei si Guvernul Republicii Moldova cu privire la
cooperarea economica, industriala si tehnico-stiintific;

- Acordul intre Guvernul Roméniei si Guvernul Republicii Moldova privind infiintarea
Comisiei mixte interguvernamentale de colaborare economica si integrare europeana;

- Acordul intre Guvernul Romaniei si Guvernul Republicii Moldova privind evitarea
dublei impuneri;
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- Acordul intre Guvernul Romaéniei si Guvernul Republicii Moldova privind promovarea
si protejarea reciproca a investitiilor.

Romania este primul partener comercial al Republicii Moldova, devansind Rusia si
Ucraina. Conform datelor Biroului National de Statisticd in anul 2020 principalele tiri de
destinatie a exporturilor de marfuri au fost: Romania (28,4% din total exporturi), Germania
(9,1%), Federatia Rusa (8,7%), Italia (8,6%), Turcia (6,9%), Polonia (4,4%), Republica Ceha
(3,2%), Ucraina (2,8%), Belarus (2,7%), Elvetia (2,5%), Bulgaria (2,3%), Olanda (2,2%),
Regatul Unit al Marii Britanii si Irlandei de Nord (1,7%), Spania (1,4%), Franta (1,2%),
Ungaria (1,1%) [9].

In contextul analizei relatiilor economice moldo-romane, este de mentionat faptul c,
Romania, din punctul de vedere al numarului de companii in care a facut investitii (1690) se
plaseaza pe primul loc in topul partenerilor economici care investesc in Republica Moldova
si pe locul 5 in topul tarilor care au investit in capitalul social al companiilor din estul
Prutului. Astfel, conform datelor oferite de citre Ambasada Roméniei la Chisinau, capitalul
investit de Romania in Republica Moldova insumeaza cifra de 42 milioane USD (mai 2018).
Actualmente, Romania este considerat a fi primul partener comercial al Republicii Moldova,
avand o prezentd semnificativd in sectoare cheie ale economiei statului [10].

Analizand specificul relatiilor moldo-romane din perioada anilor 2009-2021, este de
mentionat faptul ca relatiile dintre Republica Moldova si Romania s-au axat asupra a doua
aspecte majore [11]:

- dimensiunea europeand a cooperdrii bilaterale, avand la baza obiectivul strategic al
integrarii R. Moldova in UE;

- evidentierea caracterului special al relatiilor moldo-romane, fundamentat de identitatea
lingvistica, istoria si cultura comuna.

Astfel, supunand atentiei specificul relatiilor moldo-romane din perioada 2009-2021,
este de mentionat faptul in relatiile celor doua state a predominat latura pragmatica,
determinatd de obiectivul strategic al Republicii Moldova de a se integra in UE. Ajutorul
Romaéniei acordat Republicii Moldova a contribuit la crearea unui parcurs ireversibil in
politica externd a tarii, cel orientat spre integrarea Europeana, cét si cel de creare a unei
zone de stabilitate si securitate la frontiera sa esticd. In acest context, Roménia a venit in
intimpinarea diverselor solicitdri din partea Republicii Moldova, oferind asistentd concret,
sub forma de ajutoare economice, atat nerambursabile, cat si sub forma unor credite in
conditii deosebit de avantajoase (pe termen lung, fara dobanda, cu perioada de garantie).

Romaénia acordd Republicii Moldova sprijin si prin intermediul suportului financiar atat
rambursabil cat si nerambursabil. Acordul de finantare nerambursabild in valoare de 100
milioane euro a fost semnat in 27 aprilie 2010, la Iasi. Timp de un deceniu, Romania a
sustinut financiar mai multe proiecte care vizeazd modernizarea a 1000 de institutii scolare,
cat si constructia gazoductului Iasi-Chisinau. De remarcat este faptul ca din 28 martie
2021, acordul intre Guvernul Romaniei si Guvernul Republicii Moldova privind ajutorul
financiar nerambursabil in valoare de 100 de milioane de euro isi inceteazd valabilitatea.
Pana in prezent au fost utilizati aproximativ 40 de milioane din banii acordati de catre
Romania Republicii Moldova, dintre care 60 de milioane au ramas necheltuite. in acelasi
timp, autoritdtile de la Bucuresti isi exprima disponibilitatea pentru incheierea unui nou
parteneriat [12].

Investitiile, relatiile comerciale, prezenta tot mai vizibila in finantarea unor proiecte
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sociale, asistenta financiard rambursabild si nerambursabild - toate acestea reprezintad
modalitati concrete si vizibile de implicare benefica a Romaniei in Republica Moldova. Acest
fapt ne denota si semnarea pe un termen de cinci ani la Chisinau, la data de 7 octombrie,
2015 a Acordului privind asistenta financiard rambursabild intre Republica Moldova si
Romania in valoare de 150 mil EURO [13]. Investitiile in economie si finantarile de proiecte
prezintd pentru Moldova un suport direct oferit de catre Romania - crearea locurilor de
muncd, imbundtétirea calitdtii vietii a populatiei, cit si semnarea contractelor comerciale
pentru companiile moldovenesti.

Sprijinul Romaniei urmdreste cu prioritate interesele cetatenilor din Republica Moldova
si realizarea proiectelor bilaterale strategice, fiind strans legat de continuarea reformelor
esentiale pentru dezvoltarea democraticd a Republicii Moldova si avansarea parcursului
sau european. Astfel, in conformitate cu Declaratia comuna din aprilie 2010, in scopul
implementarii politicilor economice relevante, cele doua state s-au inteles sa dezvolte cadrul
juridic al relatiilor economice bilaterale. Pentru consolidarea institutionala a cooperarii
economice dintre Moldova si Romania, statele au convenit asupra extinderii activitatii
comisiilor mixte interguvernamentale, prin intermediul cdrora erau coordonate proiectele
si programele economice intre cele doua state. Comisia mixtd pentru colaborare economica
reprezintd mecanismul institutionalizat de cooperare bilaterald pe palierul economic,
coordonat de citre ministrii economiei din cele doua state.

Moldova si Roméania au convenit cd vor actionain vederea interconectérii infrastructurilor
si integrarii lor in cadrul retelelor de transport si telecomunicatii din spatiul european,
tinind cont de angajamentele fatd de Uniunea Europeand. In perspectiva, partile au stabilit
implementarea urmatoarelor proiecte bilaterale [14]:

- realizarea proiectului de interconectare electroenergetica prin lansarea liniilor electrice
Isaccea - Vulcénesti si Suceava - Balti:

- constructia liniei de cale feratd de ecartament european 1435 MM de la statia Ungheni
pand la statia Chisindu;

- constructia podurilor rutiere peste rdul Prut in preajma localitatilor Iasi-Ungheni si
Bumbata - Leova;

- implementarea roaming-ului international la tarife nationale intre R. Moldova si
Romania.

Dintre aceste proiecte s-a discutat pe larg subiectul referitor la roaming, nerealizat
deocamdatd din cauza costurilor inalte (in Republica Moldova sunt de vreo 20 de ori mai
mari decat in Romania). Realizarea interconectarii electroenergetice a RM la Romania este
doar la faza de proiect a liniei electrice Isaccea - Vulcanesti. Pe restul proiectelor strategice
ale relatiilor moldo-roméne, pe fundalul unor promisiuni optimiste, autoritatile celor doua
state nu au intreprins actiuni concrete.

In contextul analizei cooperarii moldo-roméane pe dimensiunea energeticd, observim
ca Compania Transgaz, detinuta de statul romén, prin filiala sa din Republica Moldova,
»EuroTransgaz”, la 28 martie 2018 a semnat contractul de privatizare a companiei
,»Vestmoldtransgaz” (scoasa la privatizare de Guvernul Republicii Moldova, la un pret de
180 milioane lei moldovenesti, circa 8,8 milioane euro, o conditie fiind investirea a 93 de
milioane de euro in urmatorii doi ani).

Un alt moment care meritd atentie in analiza relatiilor moldo-roméne pe dimensiunea
energetica este constructia conductei Ungheni - Chisindu pe teritoriul Moldovei. Proiectul are
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menirea sd creasca nivelul interconectarii dintre cele doua tari in privinta infrastructurii de
transport gaze naturale si desigur si reduci dependenta RM fata de gazul rusesc. In luna iulie
2020, s-a finalizat constructia gazoductului Ungheni - Chisindu, care este capabila sa acopere
cea mai mare parte a consumului de gaze naturale din Moldova si Transnistria si reprezintd
astfel o alternativa la gazul importat din Rusia. Cu toate acestea, gazoductul nu a fost utilizat
in sezonul de iarnd 2020-2021 deoarece, Moldova a incheiat un contract pentru aceastd
perioadd cu ,,Gazprom” din Federatia Rusa [18]. La moment, Moldova este dependenti in
proportie de aproape 100% de importurile de energie, capacitatile proprii de productie fiind
reduse. O parte din energia necesara este produsa de centrala de la Cuciurgan, aflatd insd pe
teritoriul Transnistriei si detinuta de concernul rus InterRao, restul reprezinta importuri din
Ucraina. In decembrie 2017, Republica Moldova a semnat un acord de cooperare cu Romania
pe dimensiunea energeticd, care, odata finisat, va reduce semnificativ gradul de dependenta
energetica de Est si va uni practic tara cu Romania si Uniunea Europeana [19].

In scopul diminuirii dependentei energetice a Republicii Moldova fati de Federatia
Rusd, Banca Europeand pentru Reconstructie si Dezvoltare (BERD), Uniunea Europeana
(UE), Banca Europeand de Investitii (BEI) si Banca Mondiald au semnat un acord privind
acordarea unui pachet de finantare in suma de 270 de milioane de euro, in vederea asigurarii
interconectdrii permanente intre retelele electrice din Moldova si Roméania. Compania
»Moldelectrica” urmeaza si construiascd pana in 2022 o noua line electrica de inalta tensiune
de 400 kV intre Vulcénesti (sudul Moldovei, 1anga granita cu Romania) si capitala Chisinau.
Proiectul presupune constructia unei statii electrice de tip back-to-back cu capacitatea de
600 MW in Vulcédnesti - necesard pentru a uniformiza diferentele de voltaj intre sistemul
romanesc si cel din Republica Moldova, cat si modernizarea statiei de transformare de la
Chisindu. Practic, dupa ce proiectul va fi finalizat, o parte din reteaua de tensiune inaltd
a Moldovei va functiona la o capacitate de 400 kV, similar ca cea din Roménia si Europa
Centrala si Occidentald, Moldova avand posibilitatea de alimentare cu energie electricd din
reteaua romaneasca [20].

Dupa modelul ,Transgaz”, ,Transelectrica” ar putea deveni actionar majoritar al
Moldelectrica. Viitorul tranzactiilor de acest gen insa poate fi afectat de politica statului
roman; ,,confiscarea” de catre stat a 90% din profiturile obtinute de companiile din sectorul
public sub formd de dividende pericliteazd sursa de finantare a potentialelor proiecte de
investitii. In distributia carburantilor pe teritoriul Republicii Moldova intaietatea o detin
doua retele roméanesti de benzindrii: ,,Rompetrol” cu 93 de statii, respectiv ,,OMV Petrom”
— cu 80 statii, dintr-un total de 650 de benzindrii (dintre care 500 benzinarii de retea, restul
fiind distribuitori independenti) [21].

Totusi, aceastd piatd este controlata practic de firme din Romania; Rompetrol este primul
furnizor de carburanti din RM (retail+wholesale), vinzand combustibili si altor distribuitori,
Petrom isi alimenteazd benzinariile proprii, iar statiile Lukoil sunt alimentate de rafinaria
Petrotel din Romania. In Republica Moldova nu existi nici o rafinirie.

Daci, sd trecem in revistd sectorul bancar, observim cd prezenta roméneasci pe piata
bancara a Republicii Moldova a crescut semnificativ. Conform datelor, bancile controlate
de entitdti din Roméania detineau impreuna circa o treime din totalul activelor bancare din
RM: ,Victoriabank” (BT+BERD) - 18,3%; ,,Mobiasbanca” (BRD- Groupe Societe Generale) —
12,7%; ,,Banca Comerciala Romana Chiginau” (BCR - Grup Erste) - 1,7%” [22].

In Republica Moldova investitii romanesti s-au realizat si in industria alimentara, IT si
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comert on-line (piata cu mare potential in RM, dar amenintata de emigrarea resursei umane),
servicii de consultantd, retail, bricolaj, tamplarie PVC si altele. De asemenea, Roménia a
finantat in Republica Moldova lucréri de reparatii ale sediilor unor institutii social-culturale,
gradinite, achizitie de microbuze scolare, activitatea serviciului de urgentd SMURD si altele.

Cooperarea in domeniul cultural-educational este una foarte importantd pentru
cele doui state, Roménia acordand o asistentd mare R. Moldova in acest domeniu. In
Declaratia comuna din anul 2010 este prevazutd extinderea relatiilor moldo-roméane in
domeniul culturii, stiintei si invitdmantului pe baza standardelor europene. Baza cooperarii
cu Republica Moldova o constituie Acordul privind colaborarea in domeniile stiintei,
invatdmantului si culturii intre Guvernul Romaniei si Guvernul Republicii Moldova, semnat
la Chisindu, la 19 mai 1992, in vigoare din 27 decembrie 1993[23].

Romaénia alocd anual Republicii Moldova burse de studiu in invatdimantul preuniversitar,
universitar si postuniversitar. Detaliile privind metodologia de scolarizare si depunerea
dosarelor sunt publicate anual pe site-ul Ministerului Educatiei si Cercetérii din Romania.

In anul 2010, Institutul Cultural Roman a deschis o filiald la Chisinau - Institutul Cultural
Romén ,,Mihai Eminescu”.

Protocolul de cooperare intre Ministerul Culturii si Identitatii Nationale din Romania si
Ministerul Educatiei, Culturii si Cercetarii al Republicii Moldova, semnat in cadrul sedintei
comune de Guvern din 22 noiembrie 2018, consolideaza cadrul juridic bilateral in domeniu.

Relatiile in domeniul culturii intre cele doua state au cunoscut o dezvoltare institutionala
dupd anul 2009. La nivel informational, multe dintre proiectele si programele romanesti
realizate de Romania in R. Moldova nu au fost relatate in spatiul public la adevérata valoare.
In Declaratia comuna din aprilie 2010, sectorul mass media urma a fi extins in cooperarea
intre cele doua state [24].

Dialogul politic moldo-roman este unul eficient la nivel de guverne, bazat pe pragmatism
economic, divergentele de ordin ideologic si politic trecand pe plan secundar.

Concluzii. Supunand analizei relatiile moldo-romane este de mentionat faptul ca acestea
se dezvoltd pe toate dimensiunile: politice, comercial-economice, si socio-culturala. Astfel,
cooperarea comercial-economica a devenit treptat una fundamentald pentru relatiile
bilaterale moldo-romane, schimband accentele dialogului institutional intre cele doua
state. Romania a devenit partenerul comercial numarul unu al R. Moldova. Componenta
cultural-istorica a relatiilor moldo-roméne in continuare detine rol important, determinand
un caracter special prin numeroasele programe si proiecte.

Actualmente, este important ca pértile sa dea dovadé de simetrie in actiuni si solidaritate
in mentinerea securitatii regionale si internationale. Este necesar de a consolida dezvoltarea
cooperdrii in domeniile comercial, economic si cultural, explorand noi directii si oportunitati
de cooperare bilaterala.

Pentru asigurarea unui viitor prosper cetatenilor este necesar utilizarea experientei
europene al statului vecin, Roménia, prin unificarea eforturilor si implementarea de noi
proiecte comune promitatoare in domeniul dezvoltarii potentialului economic, strategiilor
de transport, infrastructurii si comunicatiilor. Acest lucru va imbunititi dezvoltarea
economica a statelor, va spori exporturile acestora citre pietele internationale, inclusiv
pietele UE, va facilita integrarea lor in coridoarele europene de transport, va satisface
necesititile mediului de afaceri in servicii de transport de inalta calitate, precum si va creste
mobilitatea fortei de munca, va revitaliza activitatea industriala si de afaceri.
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Rezumat

Internationalizarea educatiei este o cerintd a supravietuirii si adaptdrii institutiilor de
invatamant superior la conditiile globalizarii. Internationalizarea programelor educationale
implicd atragerea si formarea studentilor din afara frontierelor statelor nationale; elaborarea si
implementarea programelor de mobilitate academicd pentru profesori si studenti; organizarea
manifestdrilor stiintifice, academice, la care are loc schimbul de bune practice - caracterizeazd
posibilitdtile de formare a studentilor si absolventilor institutiilor de invdtdmant superior care
ar putea lucra in conditiile mobilitdtii profesionale si migratiei fortei de muncd. Autorii in acest
studiu 1si propun sa descrie unele politici educationale, practicate de tdrile dezvoltate au sisteme
internationale de invdtdmant superiot, bazate pe modele inovatoare.

Cuvinte-cheie: internationalizare, globalizare, sistem de invatamant superior, mobilitate
academicd.

https://doi.org/10.52327/1857-4440.2021.2(20).04
CZU: [371+005]:339.9

Introducere. Actualitatea temei, abordata in acest studiu pentru Republica Moldova, este de
o semnificatie aparte. Reforma sistemului educational autohton, cuprinde nu doar acreditarea
programelor de studii, serviciilor prestate cetatenilor de institutiile de invatimént superior,
dar si organizarea mobilitatii academice a studentilor si cadrelor didactice. Internationalizarea
studiilor universitare se realizeaza prin diverse forme, modele, care trebuie asimilate, cu atat mai
mult cd acest proces in statele dezvoltate are o istorie de o jumatate de secol, iar noi suntem la
inceput de cale.

Internationalizarea educatiei este un proces complex, care cuprinde: modificarea
programelor educationale, prin atragerea si formarea studentilor straini, programe de schimb,
eugenie multiculturald si adaptarea programelor de invatamant la cerintele lumii globalizate.
Structura internationalizarii caracterizeaza posibilitatile de formare a studentilor si absolventilor
institutiilor de invatamant superior care ar putea lucra in conditiile mobilitatii profesionale si
migratiei fortei de munca. Practica arata ca cele mai populare forme de internationalizare a
educatiei sunt: (1) Mobilitatea individuala; (2) Internalizarea planurilor de studii; si 3. Educatia
transnationala [13].

Tema abordata este actuald prin faptul ca raspunde unor necesititi ale practicii sociale,
pe care sistemul educational trebuie sa le satisfacd. Fiind preocupate de promovarea propriei
imagini la nivel regional si global, de realizarea programelor de dezvoltare durabild, statele
dezvoltate acorda sustinere financiara tuturor formelor de colaborare in domeniul educatiei. De
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exemplu, Programul Erasmus+ oferd posibilitati mari tinerilor sa cunoasca modelele de predare,
de instruire, de asimilare a cunostintelor, practicate de alte universititi din statele europene.

Metodologia investigatiei fenomenelor sociale complexe are la baza abordarea sistemica si
structural-functionala. Abordarea sistemicd ne permite sa eluciddm relatiile ce se stabilesc intre
toate elementele sistemului educational. In lucrarea: ,, Antropologia structural®’, Klod Levi-Stros
descrie sistemul ca ansamblul elementelor ce interactioneaza, care sunt legate in asa fel, incét
schimbidrile dintr-un element conduc la schimbari in celelalte elemente si la nivelul obiectului
ca integritate [14, p. 103]. Faptul interactiunii variabilelor sistemului nu trebuie perceput ca o
armonie internd a acestuia. Unele interactiuni ale elementelor sistemului pot fi caracterizate de
contradictii, de antagonisme, care stau la baza unor conflicte. In conditii favorabile aga un sistem
poate reveni la echilibru, in alte conditii poate trece prin instabilitate sau haos.

Abordarea sistemica reiese din perceperea realititii, a diverselor ei aspecte ca sistem, ca un
ansamblu de elemente legate structural si functional. Anume structura oferd analizei caracter
sistemic, deoarece la acest nivel de interactiune, fiecare schimbare la nivel de element (subsistem)
conduce la schimbiri la nivel de elemente (alte subsisteme) si la nivel de obiect. Sistemul este
caracterizat de programul autoorganizérii. Acesta ia in considerare nu doar starea actuala,
dar si sterile posibile ale acestuia. Este vorba despre sistemele caracterizate de complexitate.
Dezvoltarea si functionarea sistemului in forma schimbarii unui sir de stdri este analizata si
ca proces. Anume in interactiunea cu mediul poate fi urmdrit comportamentul sistemului,
in cazul nostru, al sistemului educational. Evidentiem diverse manifestdri ale sistemului:
reactiva, factorul dominant este mediul social; adaptiva, sistemul isi restructureaza reactiile la
schimbdrile mediului; activd, sistemul isi concentreaza eforturile asupra modificarilor mediului
social; Functionarea sistemului nu este intimplatoare, este definitd de caracteristicile interne ti
caracterul relatiilor dintre elementele acestuia.

Modelele de internationalizare a educatiei pot fi dezvoltate in mai multe variante (Fig.1.),
pe baza utilizarii instrumentelor adaptate la conditiile concrete ale institutiei de invitdmant, de
exemplu programele de sprijinire a mobilitatii internationale a cadrelor didactice, cercetatorilor
si studentilor, precum si asigurarea conditiilor favorabile activitatii institutiilor de invitamant
partenere, a programelor internationale si a cadrelor didactice.

Figura 1. Modelul internationalizarii educatiei.

' ™
Pregatirea pentru admitere la universitate Programe duble
In cadrul contradictilor dintre universitatile In acordurile dintre parteneri se ajung la
partenere, se incheie acorduri pentru acorduri pentru implementarea programelor
implementarea unor programe educationale educationale comune, atunci cand in ambele
comune pentru copifi din scoala pentru copiii cu universitati studentii studiaza aceleasi cursuri,
admitere postuniversitard la studii universitare. manuale si sustin aceleasi examene.

Internationalizarea
educatiei

Recunoasterea reciproci a programelor

Studentii sunt inscrisi in programele Franciza
universitare partenere, punctajele la evahéri Conform contractului de franciza, universitatea
sunt recunoscute ca fiind valabile, pot studia in din stréindtate ofera universitatii dreptul de a
aceeasi etapd, primind note care sunt utiliza programele educationale si de a-si
recunoscute de universitatea partenerd, iar apoi elibera diplomele in conditii coordonate
etapa urmatoare. reciproc.
N J

Sursa: elaborat de autor pe baza [6].
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Cea mai cunoscutd forma de internationalizare a invatimantului superior este mobilitatea
studentilor [10], ce desemneaza o crestere a numarului de studenti care studiaza in strainatate.
Desigur, trimiterea studentilor la studii in alte tdri nu este un fenomen nou, iar anumite regiuni
se confrunta cu asta de mult timp. Majoritatea térilor europene au un aflux constant de studenti
din fostele lor colonii. O proportie semnificativd de tineri din tarile din America Latina cauta
o diploma in universititile din SUA si Canada. In timpul Razboiului Rece, institutiile de
invitdmant superior din Uniunea Sovieticd si din Europa de Est au atras studenti din state
cu o ideologie similara. In ultimii 40 de ani, ritmul de crestere a acestor fluxuri de studenti a
depasit ritmul de raspandire a invitdmantului superior. Potrivit UNESCO, nivelul mobilitatii
internationale a studentilor a crescut in ultimii 25 de ani cu 300%1[1]. Potrivit expertilor, pAnd
in 2010 numarul studentilor care studiaza in straindtate a constituit - 2,8 milioane, iar pana in
2025 se va ridica la 4,9 milioane [12].

Mobilitatea studentilor este stimulatd de diverse programe de stat si regionale. Multe tari
incheie acorduri bilaterale si multilaterale in acest domeniu. Cele mai cunoscute programe
europene sunt Erasmus+, din 1995 - Programul Socrates. Programul Erasmus, lansat in 1987
pentru a promova crearea unei piete comune in Europa si schemele de mobilitate asociate,
precum Comet, Lingua etc., au urmarit crearea unui model european de inviatamant superior.
Schimbul de studenti este vazut ca un mijloc puternic de dezvoltare a unei piete europene
comune pentru profesionisti si lucratori calificati. La moment, in cadrul programului Erasmus+
functioneaza un proiect special ,,Erasmus Mundus’, care presupune includerea in procesul de
mobilitate al studentilor si profesorilor asa-numitelor ,terte”, adicad a térilor candidate spre
integrarea in structurile Uniunii Europene.

Pe langa schemele mai mult sau mai putin organizate de mobilitate a studentilor, exista
si 0o miscare spontand a studentilor in afara programelor. Aceasta mobilitate spontand
este rezultatul unui interactiunii unor factori care reies din strategiile de ,,impingere” si
»tragere”. Pe de o parte, universitatile se straduiesc sa creascd oferta de programe, sd le
promoveze activ pe pietele externe. Isi deschid filiale si campusuri strdine in alte tari,
incheie acorduri de cooperare cu institutiile de invatdmant locale, folosesc tehnologii
de invitamant la distantd etc., adicd isi imping serviciile si produsele educationale prin
canalul de distributie pana ajung la consumatorul tintd. Pe de altd parte, diferentele
nationale de acces la educatie, restrictiile cantitative in recrutarea studentilor pentru
anumite specialitéti ii fac pe studentii din aceste tari sa caute oportunitati educationale
in straindtate. Consideratiile lingvistice si culturale atrag studentii catre programele
educationale din Marea Britanie, Franta si SUA. Predominanta limbii engleze ca principald
limba in stiinta moderna si ca a doua limba cel mai frecvent studiata a fost conditionata
de faptul ca aldturi de Statele Unite si Marea Britanie au fost incluse si Canada si Australia
in lista tarilor care primesc cel mai mare numar de studenti strdini. Cererea de programe
educationale a institutiilor de invitamént superior din aceste téri care a apdrut intr-o serie
de tari isi atrage serviciile educationale prin canalul de distributie: agentiile specializate
si companiile de consultantd, atat nationale, cat si internationale, apar ca intermediari si
consultanti pentru a rdspunde acestei cereri.

Mobilitatea studentilor in cadrul programelor internationale nu este doar un fenomen
intercontinental, ci si regional [8]. Procesul de integrare a economiilor regionale stimuleaza
mobilitatea studentilor, iar in acest sens acordurile internationale precum NAFTA, ASEAN
sau APEC au jucat un rol important. Programul special creat ,Nord plus” — programul de
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schimb de studenti intre tarile din nordul Europei - are la baza principiul atractiv al finantérii:
»banii il urmeaza pe student”.

Treptat, fluxurile de studenti strdini au inceput sa fie percepute de majoritatea tarilor gazda
mai degraba drept comert decat ajutor, deoarece in multe cazuri studentii strdini platesc costul
integral al formarii profesionale. In multe institutii de invitimant care gizduiesc studenti, in
special in tdrile vorbitoare de limba engleza, veniturile primite din plata integrala a scolarizarii
de cétre studentii strdini reprezinta un plus semnificativ la bugetele universitatilor, aflate in
scadere anuald. Fara astfel de venituri suplimentare, multe institutii de invatamant superior
pur si simplu n-ar putea exista.

Astfel, motivul cresterii numarului de studenti care studiazd in strdinatate este influentat
de procesele economiei de piatd, nu de politicile guvernamentale sau programele de acordare
a unui ajutor. Piata internationald a serviciilor educationale devine un sector al economiei in
dezvoltare durabila, ale carui elemente centrale sunt marketingul international al institutiilor
de invitdmant si recrutarea tintita a studentilor straini. Exemplul Australiei arata cd politica de
marketing activ a programelor universitare si cautarea directa si recrutarea studentilor strdini
s-a dovedit a fi productiva, cel putin din punct de vedere economic.

Desi mobilitatea cadrelor didactice nu este atat de mult exploraté cat mobilitatea studentilor,
ea poate fi consideratd a doua, cea mai importanta forma de internationalizare a invatamantului
superior [5]. In mod traditional, mobilitatea internationald a facultitii se datoreazi cercetirii
si activitatii stiintifice, dar intr-o serie de regiuni si in anumite domenii ale educatiei, cum ar
fi managementul si administrarea afacerilor, existd scheme speciale de formare regionala si
internationald pentru tinerii cercetatori si specialisti.

Ca si in cazul mobilitatii studentilor, exista diferente geografice puternice in fluxuri. La
un pol, in acest proces, se afla tarile cu niveluri ridicate de imigrare stiintificd ca urmare a
implicarii directionate a personalului stiintific pentru extinderea sistemului de invatimant
superior (de exemplu, asa cum a fost in Hong Kong), iar, pe de alta parte, se pozitioneaza térile
cu un nivel scazut de internationalizare a facultatii. Acestea din urma includ, in principal, tari
cu un nivel ridicat de omogenitate nationala, folosind doar limba materna in predare, motiv
pentru care este dificil sa gasesti specialisti care vorbesc limbi strdine. Statele Unite si Marea
Britanie sunt cei mai mari exportatori de resurse stiintifice de muncd, dar, in acelasi timp,
departamentele universitétilor lor sunt foarte atractive pentru specialistii straini. Acest lucru
poate fi vazut daca acorddm atentie componentei cadrelor lor stiintifice de inalta calificare,
inclusiv multi reprezentanti ai tarilor strdine.

Programele de mobilitate a studentilor au contribuit la aparitia unor programe de
mobilitate regionald pentru personalul didactic, precum programul Fulbright. Programele de
mobilitate a studentilor si profesorilor s-au dezvoltat cu scopul de a stimula internationalizarea
curriculei, adicd implementarea modificarilor in curricula universitatilor si facultitilor
cooperante. Intrucat chiar si intr-o Europa uniti existi o varietate uriasa de sisteme nationale
de invatamant superior, dorinta de deznationalizare a curriculei si de a aduce in ele elemente
europene comune ar putea fi realizata doar prin proiecte de mobilitate. Programul Erasmus
Mundus, anuntat in 2003, vizeaza infiintarea ,,programelor de master ale Evromes”.

Aceste schimbdri au intAmpinat rezistenta universitétilor individuale. Woodrow Wilson, in
calitate de presedinte al Universitétii Princeton, a spus cé ,.este mai usor sd muti cimitire decat
sa schimbi programele de antrenament”. Cel mai puternic stimulent pentru internationalizarea
programelor de formare profesionald este influenta tot mai mare a asociatiilor profesionale
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internationale. Cresterea rapidd a comertului international cu servicii profesionale a determinat
reprezentantii multor profesii si-si organizeze activititile la nivel international. Aceste
asociatii profesionale au abordat serios aspecte precum asigurarea calitatii, cerintele standard
minime, criteriile de profesionalism, acreditare etc. Arhitectii, psihologii, contabilii si multi
altii incearca sa dezvolte standarde internationale care ar putea duce la 0 mai mare coerenta a
curriculei si a criteriilor de calitate. Adesea, astfel de standarde profesionale sunt implementate
de organizatii internationale. De exemplu, Uniunea Europeana are in vedere cerintele minime
standard pentru educatie, in legatura cu mobilitatea fortei de muncd. Acordurile de liber
schimb, de exemplu, NAFTA si ASEAN, care contin prevederi privind recunoasterea reciproca
a procedurilor de licentiere si certificare pentru serviciile profesionale. In acest sens, multe
universitati isi revizuiesc curricula in conformitate cu directivele similare.

Mai multe universitati situate in centrele lumii academice nu sunt multumite de numarul
de studenti care vin la ele pentru formare. Acestia incearca sa imbine un set de studenti strdini
cu extinderea ofertei lor de servicii educationale pe piete promitatoare, organizand filiale
si filiale straine aflate in subordinea deplina a institutiei de invitdmant principala. Aceastd
tendintd aratd o schimbare in procesul de internationalizare de la cerere la oferta. Daca tara
in care se afla filiala recunoaste in mod legal o diploma straind, atunci studentii pot studia
in cadrul programului unei institutii strdine de la inceput pana la absolvire. In unele cazuri,
aceste ramuri sunt considerate de institutiile de inviatimant locale ca interferenta in sistemul
national de invatamant superior si in politica nationald, deoarece ofera programe dezvoltate
intr-o limbd strdina pe materiale de alta piatd si concepute in primul rand pentru studentii
instariti. Aceastd formd de internationalizare a curriculei este caracteristicd in special térilor
in curs de dezvoltare, dar exemple in acest sens pot fi gasite in Europa.

Multe scoli incheie acorduri de cooperare care trateaza diverse aspecte ale predarii si
invitarii. Foarte adesea aceste acorduri sunt legate de schimbul de studenti si/sau profesori. In
unele cazuri, aceste legaturi se transforma in consortii si retele universitare. De reguld, astfel de
asociatii de institutii de invatimant au drepturi foarte limitate. Sunt considerati mai probabil
ca asociatii voluntare ale institutiilor de invatimant superior pentru realizarea unor proiecte
educationale specifice. Dar munca depusa de participantii in consortii si retele universitare
pentru armonizarea cerintelor si standardelor educationale contribuie, fara indoiala, la ideea
internationalizarii invitdmantului superior.

Structura unui model educational internationalizat consta din 4 elemente [2]:

o discipline care pot fi considerate competitive si care respectd cerintele standardelor
internationale sau nationale ale institutiilor partenere din strdindtate;

o disciplinele, care necesitd costuri suplimentare de implementare in institutiile din
strdindtate;

« discipline, care necesitd limba engleza pentru a studia;

o disciplinele si abilitatile, care se realizeaza de catre institutia partenera si necesita
mobilitatea studentilor.

Modele de internationalizare. Warner a propus prezenta unui model liberal de
internationalizare a invatdmantului superior care consolideaza aspecte din cele doua cadre
concurente ale globalizdrii [13]. Din perspectiva liberald, globalizarea este vazuta ca o
imbunététire a dezvoltarii proprii, a relatiilor umane si a cetateniei. Internationalizarea
universitatilor este vazuta ca fiind vitald in comportamentele in miscare si diminuarea
punctelor de vedere clisee. Adicd, contactul cu altii va diminua etnocentrismul si va construi
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capacitatea de a functiona cu mai mult succes intr-un sistem multietnic si interdependent
de natiuni. Ceea ce rdméne necontestat este incongruenta ideologica dintre modelele de
transformare neoliberal si social. Poate cé ceea ce se cere este un model de internationalizare a
invitdmantului superior care sé fie aprobat prin dezbateri atat despre modelele neoliberale, cat
si despre dimensiunea sociala a globalizarii.

Abordarea de internationalizare a lui Mcmaster. Primii apardtori ai internationalizarii
au subliniat promovarea cooperarii si a interdependentei globale intr-o era caracterizatd de
insecuritatile razboiului rece. Acest model s-a concentrat pe dezvoltarea competentelor care si
conduca la cetdtenia globala si pe fundamentul eforturilor comune universale pentru a sustine
excelenta academicd. La moment, continua sa serveascd drept baza pentru fiecare metodologie
a academiei [12]. Alaturi de acest model, s-a dezvoltat o modalitate orientata spre piata,
adaptata la cerintele internationalizérii, inconjurata de o rivalitate ridicatd pentru active, impact
si recunoastere. Este important sa vedem diferitele niveluri de guvernare care promoveaza si
structureaza agenda de internationalizare post-secundara ca oportunitati de piata.

Facultatea McMaster este caracterizatd de o norma intreagd care reprezinta 64 de natiuni.
Cea mai mare reprezentare a natiunilor este urmatoarea: Canada, SUA, Marea Britanie, China,
India. Studentii internationali reprezinta 7,5% din populatia studenteasca si 87 de tari (2012).
Studentii absolventi internationali reprezintd 17,2% din corpul studentilor absolventi (2013).
Peste 9.800 de absolventi activi locuiesc in afara Canadei, reprezentand 140 de natiuni (2013)
[3]. Statura globala a lui McMaster si cdutarea pentru cercetare universala concentrata si
granturi pentru proiecte sunt segmente profitabile si cheie ale internationalizarii [3].

Integrarea modelelor prezentate mai sus ofera o perspectiva cu valoare adaugata a tehnicilor
de internationalizare. Distingerea inspiratiei si a principalelor impulsuri ale partenerilor este
esentiald si poate fi caracterizatd pentru McMaster astfel [3]:

1. Cooperare pentru convietuirea pasnica si avantajul comun;

2. Cererea internationald pentru aptitudinile Universitétii in cercetare si educatie;

3. ,Misiunea civicd” a Universitatii.

Qian [98] distinge cateva abordari ale internationalizarii:

Abordarea activitatii, care avanseaza exercitii, de exemplu, module educationale,
schimb studenti/facultati, asistenta tehnica si studenti internationali. Aceastd abordare este
caracteristica perioadei in care a fost descrisa masurarea globala privind anumite exercitii
sau programe. Abordarea activitatii a fost adecvatd cu termenul de invatamant international
in anii 1970-1980. Pe de alta parte, aruncind o privire asupra dimensiunii internationale ca
progresie a exercitiilor, acestea sunt inclinate sa fie considerate programe distincte in ceea
ce priveste functionarea lor. Acest lucru determina adesea o abordare destul de divizatd si
necoordonatd pentru a face fata internationalizarii, prin care relatia, afectul si avantajele dintre
si intre activititi nu sunt analizate [8].

Abordarea competentelor, care subliniazd progresul cunostintelor si atitudinilor in randul
studentilor, profesorilor si personalului. Problema fundamentald pentru aceasta abordare este
modul in care era si schimbul de cunostinte creeazd capacitati personalului in institutia de
invatamant superior pentru a fi mai competenti la nivel global si a avea abilitati interculturale.
In acest sens, in aceastd abordare, dezvoltarea de programe si programe internationalizate nu
este un scop in sine, ci mai degraba un mijloc de construire a unor bune competente pentru
studenti si personalul facultatii. Desi exista un entuziasm in curs de dezvoltare pentru abordarea
competentelor din cauza introducerii in expansiune fata de cerintele si preocupdrile pietei
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muncii, existd o cerintd serioasd pentru identificarea cercetérilor aplicate ulterioare pentru
a recunoaste acele competente care ii ajuta pe studenti sa fie rezidenti nationali si universali
eficienti si pentru a adauga locuri de munca din apropiere si globale [7].

Abordarea etos, care subliniaza crearea unei culturi sau a unui climat, care valorifica si
sustine punctele de vedere si initiativele internationale/interculturale. Aceasta abordare se
referd mai mult la teoriile dezvoltarii organizationale care se concentreaza pe formarea unei
culturi sau a unui climat in cadrul unei organizatii pentru a sustine un set specific de principii
si obiective. In acest sens, se recunoaste ci dimensiunea internationald este principald pentru
definirea unei universitati sau a unui alt institut de invatamant superior si are incredere ca, fara
un cadru solid de convingere si o cultura de sprijin, dimensiunea internationala a unei fundatii
nu va f1 niciodata realizata [5].

Abordarea procesuala se concentreaza pe integrarea sau infuzia unei dimensiuni
internationale privind predarea, a unei varietdti extinse de exercitii, strategii si tehnici. O
preocupare demni se adreseazi suportabilititii dimensiunii internationale. In acest fel,
accentul este pus pe aspectele de program si pe elementele organizatorice [7].

Potrivit lui Kouzes si Posner [6], un impuls constient de a coordona si implementa
madsurdtori globale in etosul si rezultatele invatamantului postliceal, internationalizarea
necesita mai mult decat selectarea studentilor la nivel global, trimiterea a cativa studenti
intr-o alta tara sau sortarea periodica a culturii internationale. Este nevoie ca toti cei inclusi in
educatia studentilor sa lucreze pentru a asambla un domeniu de invétare care sa pregateasca
studentii pentru o societate globalizata. Pentru a realiza acest obiectiv echipele administrative
trebuie sa se concentreze pe campusurile lor, ca sa le ofere un grad mai mare de vizibilitate la
nivel global si sa se angajeze intr-o schimbare dinamica. Doud dintre cele mai esentiale parti
ale unui leadership eficient in orice situatie sunt ca liderii sd ,,modeze calea” si sa creeze o
,viziune comuna” [6].

Cartea, intitulata: The Leadership Challenge, serveste drept un atu pentru orice lider, fie ca
este un presedinte al unei organizatii studentesti sau un director executiv. Distribuitd initial in
anul 1987, cartea lui Kouzes si Posner, este structuratd in capitole care clarifica si lumineaza,
propune ,Cinci practici de leadership exemplar”. Astfel, ofera liderilor o asistentd pentru
implicarea in aceste bune practici, tindnd cont de obiectivul final de a-si consolida abilitétile si
capacitatile de conducere [6]. Cea mai imperativi calitate individuala pe care o cauta si pe care
o apreciazd la un lider este credibilitatea personald. Liderii ar trebui sa-si apere convingerile,
asa cd ar fi sfatuiti sa aibd convingeri pe care sa le sustind. Liderii trebuie sa fie siguri cu privire
la principiile lor de management. Ar trebui sa-si gdseasca propriile voci. Cu toate acestea,
liderii nu-si pot forta valorile asupra altora. Au nevoie sa se conecteze cu ceilalti in aspiratii
comune, incepind cu valorile individuale.

Ghidul de inspirare a unei viziuni impdrtasite, conform lui Kouzes si Posner [6], are impact
atunci cand indivizii si-au prezentat cele mai bune experiente de leadership, au povestit
momente in care si-au imaginat un viitor energizant si profund atragator pentru asociatia lor.
De exemplu, autorul Alan si-a imaginat o organizatie de oameni cu medii diverse pentru a
livra noi proiecte creative; autorul Lindsay a imaginat o alta asociere intre angajati si clientii
acestora. El sugereaza cd liderii sunt condusi de imaginea lor clara a probabilitétii prin viziunea
viitorului si inrolarea altora intr-o viziune comuna.

Strategii de internationalizare in lume. Termenul ,internationalizare” este asociat
cu lucrarile lui Altbach & Knight [1] care au stabilit acel termen. Knight infitiseaza
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internationalizarea invdtdmantului superior ca o procedurda de integrare a dimensiunii
internationale in ratiune, functii sau pentru inviatamantul secundar. Aceastd definitie contine
mai multe concepte cheie, cum ar fi: ideea internationalizarii fiind mai degrabd un proces
dinamic decat o serie de activitati care se adauga la sustenabilitatea méasurarii internationale.
In cele din urma, aceastd definitie face aluzie la elementele esentiale si universale ale unei
organizatii a institutiilor de invatamant superior.

Autorul Van der Wende [11] sustine cd unii savanti sustin cd in aceastd definitie nu
este indicat niciun alt scop al procesului de internationalizare, ceea ce ar putea sugera cd
internationalizarea este un scop in sine, in timp ce in multe tari stabilirea acesteia este vazuta ca
o modalitate de a atinge un obiectiv mai larg, de exemplu, imbunatatirea calitatii, reconstruirea
si modernizarea cadrelor si administratiilor invitamantului superior [11]. Potrivit acestuia,
ei incearcd sd includd in definitie ,orice eforturi sistematice, sustinute, menite sa facd un
invatamant superior receptiv la cerintele si provocarile identificate cu globalizarea societatilor,
economiei si pietelor muncii” [11, P.19]. Se poate spune cé o astfel de internationalizare nu este
doar un scop in sine, ci o resursa semnificativd in avansarea invatimantului superior cdtre un
sistem aliniat la standardele internationale si apoi, unul care sa fie deschis si receptiv la mediul
sau global [11].

Procesul de internationalizare a invitdmantului superior capétd noi trasaturi in secolul 21
si sufera schimbari. Astfel de modificari includ:

o Schimbarea motivelor internationalizarii;

o Dezvoltarea pietei internationale competitive a serviciilor educationale;

o Procesul de globalizare a economiei influenteaza invatamantul superior;

« Guvernul joaca un rol important in reglementarea invatimantului superior;

o Au loc schimbdri in profilul si varsta studentilor;

o Toate aceste schimbari au determinat necesitatea unor masuri internationale menite sa
consolideze competitivitatea invitdmantului superior nu numai in tari individuale, ci si in
regiuni intregi.

Cele mai cunoscute organizatii nationale recunoscute pe piata internationald a educatiei sunt:

1. Agentia de Asigurare a Calitétii - efectueaza evaluari regulate ale tuturor universitatilor
engleze si acrediteaza toate programele internationale la care participa universitatile engleze,
dacd diplomele si gradele lor sunt acordate;

2. Programe acreditate de MBA — Master, acreditat in administrarea afacerilor - evalueaza
programele de master in administrarea afacerilor din universitatile engleze si straine. Este cel
mai prestigios sistem de acreditare din lume pentru programele de MBA.

3. Organizatia Olandeza pentru Cooperare in Educatia Internationald - a elaborat in 1995
principalele directii de evaluare a calitatii programelor internationale de invidtamant superior,
denumite ,,Calitatea Internationalizarii” Acest document cuprinde o serie de proceduri care
permit analiza calitdtii componentelor programelor educationale (curricula si materialele,
procesul de autoevaluare, formarea si certificarea personalului didactic etc.). Documentul este
obligatoriu pentru toate universitatile olandeze care au programe de cooperare internationald
cu organizatii educationale straine;

4. Alianta Globald a Educatiei Transnationale, certifica calitatea programelor educationale de
la nivel transnational, programele universitatilor dintr-o tara care sunt oferite pe piata altor tari;

5. Acreditarea pentru standardele de calitate ISO-9000 este efectuatd de mai multe
organizatii, inclusiv Lioyds din Marea Britanie, Tyf-Sert din Germania etc. Din motiv ca
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Standardele ISO au fost dezvoltate initial pentru intreprinderile cu sisteme automate de
management al documentelor, este foarte dificil pentru o universitate sa pregateasca toate
documentele pentru audit si, cel mai important, sa mentind fluxul de lucru necesar. Unele
universitati care au promovat o astfel de acreditare au abandonat apoi ideea reinnoirii acesteia.

6. Consiliul European pentru Educatia in Afaceri din Elvetia este o filiala a Federatiei
Internationale de Educatie in Afaceri din SUA si oferd, un sistem de acreditare a scolilor de
afaceri.

7. Asociatia Advance Collegiate Schools of Business (SUA), este angajatd in controlul calitatii
si certificarea programelor economice si de afaceri, precum si in contabilitate. Programele de
MBA sunt, de asemenea, acreditate. Toate universitétile americane importante sunt membre
ale acestei organizatii si cautd s treacd acreditarea acesteia. In ultimii ani, AACSB s-a striduit
sa devind o organizatie internationald, atragand universitati si scoli de afaceri europene in
programele sale de acreditare. AACSB a primit acreditare de la mai multe scoli de afaceri de
top din Europa. Dupa aceasta, acest sistem de acreditare devine din ce in ce mai popular.

8. Infiintatd in 1971, Asociatia Europeani pentru Dezvoltarea Managementului reuneste
400 de membri din 40 de tari. Printre membri acesteia se numara companii mari si firme
de consultanta, renumite scoli de afaceri europene si centre de recalificare, centre de sprijin
pentru afaceri mici, camere de comert si industrie si asociatii patronale. EFMD ofera din
anul 1997 un ,,Sistem european de imbundtatire a calititii’, un sistem international de audit
strategic si acreditare pentru evaluarea institutiilor nationale de invatimant. Acreditare
similara a fost detinutd de peste 25 de universitati din Europa si America de Nord. Programul
de acreditare este cuprinzator si include structura de management al universitatii, analiza
resurselor universitatii, a personalului didactic, studentilor, cercetari si publicatii stiintifice,
relatiile externe ale universitatii si internationalizarea programelor educationale ale acesteia.

Se crede ca este imposibil sa se realizeze echivalenta deplina a programelor, diplomelor
academice sau calificarilor in domeniul educatiei si culturii. Conceptul de recunoastere permite
existenta diferitelor institutii de invatamant superior, dar tdrile au incredere in eficacitatea
sistemelor de management al calitatii.

Acreditarea internationald este interpretatd ca recunoasterea de citre o organizatie
internationala autorizatd a faptului cd o anumita institutie indeplineste cerintele de calitate
ale unei anumite organizatii. Recunoasterea este rezultatul unei proceduri aprobate, care
include atat autoexaminarea institutiei de activitate, cat si auditul universitatii de catre experti
independenti. Acreditarea internationala face comparabile calificérile diverselor universitati,
unifica cerintele universitare, face posibil procesul de mobilitate a studentilor. In acelasi timp,
acreditarea internationald nu duce la o nivelare a caracteristicilor nationale si universitare.

Una dintre cele mai acute probleme ale internationalizarii este recunoasterea perioadei de
studii in strainatate si evaludrile primite acolo. Diferentele in structura educatiei intre diferitele
sisteme de invitdmant superior din diferite tiri sunt un stimulent pentru mobilitate si cooperare
si, in acelasi timp, constituie o bariera naturala care impiedicd dezvoltarea ulterioard. Problema
este ca nu exista ,transparentd” in invatamantul superior si reguli clare de reglementare a
acestuia, atét la nivel national si institutional, cat si la nivelul facultatilor in sine. Ca urmare,
studentii care au studiat in strdinatate si se intorc acasé au dificultati in a obtine recunoasterea
notelor lor si a timpului de pregatire. Studentii trebuie sa sustina din nou examene, pe care
le-au promovat deja, studiind in strainatate, petrecandu-si timpul si consuméandu-si nervii.
In cadrul programului european Erasmus+/Socrates, a fost dezvoltat un sistem pentru a
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rezolva aceastd problema. Pentru studentii care studiaza in straindtate, Sistemul European de
Transfer de Credite (ECTS) a devenit un model de traducere si recunoastere a notelor. ECTS
n-are ca scop rezolvarea problemelor de echivalenta a cursurilor sau evaluarilor in ceea ce
priveste continutul sau calitatea instruirii. Este mai degraba un model prin care universitatile
participante la program accepta sa recunoasca automat componentele de invatare convenite
anterior si, astfel, sd faciliteze recunoasterea estimarilor in diferite tari.

Globalizarea este atat o amenintare, cit si o oportunitate pentru sistemele nationale de
invatamant superior. Agravarea concurentei dintre universititile traditionale, aparitia
unei amenintdri din partea noilor furnizori de servicii educationale (companii de formare,
companii de telecomunicatii care ofera programe la distanta, universitati corporative) obligd
universitatile sd dezvolte noi forme de cooperare internationala. Multe universitati incearca
deja sd se uneascad si sa creeze organizatii regionale si internationale care efectueaza evaluarea
calitatii si acreditarea programelor educationale si universitatilor. Fiecare universitate nationald
se confruntd cu sarcina de a-si face gradele de calificare intelese si recunoscute nu numai
de studentii si angajatorii din tara lor, ci si atractive pentru cetatenii si organizatiile straine,
deoarece exportul de educatie s-a transformat intr-un tip de afacere extrem de profitabil. Acest
obiectiv poate fi atins doar prin actiuni directionate pentru internationalizarea invatimantului
superior, inclusiv mobilitatea studentilor si profesorilor, internationalizarea curriculei si a
programelor, crearea de retele internationale de universitati si acorduri de cooperare, utilizarea
sistemelor internationale de control al calittii si acreditare [9].

Concluzii. Internationalizarea studiilor universitare este o cale de supravietuire si
dezvoltare continud a institutiilor de invatamént superior din toate statele contemporane, este
o modalitate de a spori competitivitatea absolventilor si diferitor categorii de specialisti pe
piata internationald, regionald si chiar nationala a muncii. Rdspunzand cerintelor globalizarii,
caracteristica importanta a lumii contemporane, internationalizarea studiilor trebuie aranjatd
in lista prioritatilor reformarii sistemului educational din statele lumii, indiferent de nivelul
lor de dezvoltare. Aceastd concluzie, indiscutabil, se refera si la situatia sistemului educational
autohton. Din acest motiv, aspectele internationalizarii invatimantului universitar, abordate,
descrise in acest articol vor avea impact direct asupra rezultatelor reformelor, aflate in
desfasurare.
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PROCESELE INTEGRATIONISTE SI
DEZVOLTAREA SOCIAL-ECONOMICA

TPAHUIIBI B KOHTEKCTE MICTOPUYECKON
3BOIIOLNN: KOHIIEIITYAJIBHO-®MJIOCO®CKNUN
M IIPAKTUMYECKUN OVICKYPC

Bacunmit CAKOBIY, fokTop XxabuanTar MONUTUYECKNX HayK, podeccop,
AxagmeMus my6IMYHOTO YIIPaB/IeHNA,

Kopuemny PAJTY, nokTopaHT, AKajeMys NyO/INYHOTO YIIpaBIeHNA

AHHOTaMA

B Oanmoti cmamoe uccnedyemcsi HeCKOIvbKO Acnekmos geHomeHa epanuyvl: gunocopckuil,
eHOCeonoeu4ecKuil, KynvmypHo-ucmopudeckuil, npakmuyeckuii. OcobeHHOCMU 2paHulybl Uc-
CIe0YIOMCS 6 UCOPUUECKOM UUBUNUSAUUOHHO-I80NIOUUOHHOM Ktowe. Ha ocHosanuu us-
YUEHUS 2paHuLbl 6 UCOPU1ECKOM dcneKme, aémopbl COeNanu 661600 0 MOM, 4O 2paHuuad,
npoioss 60nbULOTE I60IIOUUOHHDBLEL NYMb OM 2PAHUL, POOONTIEMEHHO20 COUUYMA 00 COBPEMEH-
HO20 HAUUOHAILHO20 20CY0APCMea, Upana 6axcHelulyr ponv 6 obecneueHuu 6e30nAcHO20
PYHKUUOHUPOBAHUS 00U4eCNEA, HUSHU UYenoseKad, 0esmMenvbHOCMU 20CY0apcmea, passumuu
MUP06020 co0bUlecmea. B Hacmosusee 6peMs 6 yC08UAX NPOUECCOS 2I00ANU3AUUY, UHHOBA-
UUOHHO-UUPPOBOIL PeBONIOUUL U POPMUPOBAHUT HOB020 MUPOB020 NOPAOKA 2PAHULUA UCHbI-
moleaem 0aesneHUe co COPOHbL HOBbLX 8bl30606 U Y2p03. Mo, 6 C6010 0Uepeds, mpedyem om
eocyoapcmea 8vlpabomKu cospemeHHbIX POPM U Memo008 PYHKUUOHUPOBAHUS 2PAHUY,

Kniouesvte cnosa: epanuya, peromen, ucmopus, ouaneKmuxa, 36004 U, 6bI306bL U y2po-
3bl, KOHUENYUS PYHKUUOHUPOBAHUSL.

https://doi.org/10.52327/1857-4440.2021.2(20).05
CZU: 341.222:94

1. Ipannna Kak 00beKT HayYHOTO uccregoBanusA. He ofHO cToneTre ¢peHOMEH TpaHm-
IIbI ABJIATCA 0OBEKTOM PAa3MBIIICHNA JPEeBHNUX MbICIUTeNel U Gprnocodos, NCCIeToBaHNA
Y4EHBIX, IPAaKTUYeCKMX JIeliCTBUII TOCYJapCTBEHHBIX feATenell. VI 9To MOHATHO, TaK Kak Ipa-
HMLA C TOYKM 3peHNs GpumocodpcKoro MOHMMAaHNA ABJIACTCA «IIPENeIbHBIM IIOHATIEM, 00'D-
ACHAIOIIVIM MUPOYCTPOICTBO» [25, ¢. 54], ¢ MO3MLIMYU TOCYHapCTBEHHOTO YCTPOICTBA — He
TOJIBKO 3HAYMMBbIM aTpuOyTOM TOCYAapCTBa, HO 11 Ba>KHON COCTABIIAONIEN ero 6e301MacHOro
(bYHKIMOHMPOBAHNA, @ C TOYKU 3PEHNUA ee IEHHOCTY JyIA TMYHOCTHBIX OIIYIIeHNI, TaKIX
KaK 9yBCTBO IIPMHAISKHOCTY K TOMY VI MHOMY HapOJy, I'PaHNUIIA JaeT YyBCTBO COOCTBEH-
HOJ1 3aIVIIIIEHHOCTY U CIIOCOOCTBYeT (POPMUPOBAHNUIO I'PAXKHAAHCKON MAeHTMYHOCTH. [pa-
HMLA B/IVAeT Ha (GOpMMPOBaHME YCIOBUII SKM3HU, OTPaXKaeT IPOUCXOAANINE I3MEHEHMS,
OKasbIBaeT B/IMAHNE Ha NPOLeCcC B3aMMOJENCTBMA 1 Y3HABaHMA HOBOTO, IO IIPMHIINITY: YTO
JIKUT MO Ty CTOPOHY I'paHMIIbL, 3a ee Ipefenamy. Ha rpaHuijax NpuBbIYHbIE ABIEHUA BU-
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JOM3MEHSIOTCS: CTapOe CMEIINBAETCs C HOBBIM, 00Pa3yIOTCs HOBbIE CYLIHOCTH U KY/IBTYPHI,
HOBBIE TPajULM U 00bIYaY, YTBEPXK/JAIOTCS 3HAKOBBIE APXETUIIbI, KOTOPbIE COXPAHAIOTCS
BeKaMM ¥ CKa3bIBAIOTCSI B HOBOM KOHTEKCTe coBpeMeHHOCTH [13].

Ba>kKHOCTb TpaHMUIBI IPEBOCXOAUT YYBCTBO OOBIIEHHOTO U IIOBCEHEBHOTO, IO9TOMY Y
OT/Ie/IbHBIX HAPOJOB, HAIIPUMEpP y PUM/ISIH OHA OXPaHATACh 0COOBIM OOTOM, C KOTOPBIM B
IpeBHMe BpeMeHa upeHTuuUIMposancs cam lOmutep.! bonee Toro rpaHuma npousBOfUT
«CyOBEeKT-00beKTHOE YIeHEeH)e PealbHOCTH. ..» [27, ¢. 3-12], a «HeCcTabMIbHOCTb TPaHMIIbI
MI03BOJISIET U3MEHATD COfiep)KaHre 0ObeKTUBHOTO Mupa ...» [27, ¢. 3-13].

B mryHOCTHOM ITaHe Ipo61eMa rpaHNIbl AKTYa/IbHA /IS KaXK/IOTO IOKOJIEH VS, TIOCKO/Ib-
Ky 3aTparuBaeT pas/IM4Hble aCIeKThbl 4e/I0BEYeCKOTo ObITUA — (PU3NIECKOro, ICUXIYECKO-
r0, COLMAILHOTO, KY/IbTYPHOTO, IO3TOMY paccMaTpMUBaeTCs B KOHTEKCTe Pa3/IMYHBbIX HAayK
[25, c. 38]. OT pox/ieHUs B0 CMePTY KaK[bII YelIOBeK BUAUT ceOsl OKPY>KeHHBIM PasHBIMU
OTPaHMYNTENIbHBIMU JIMHUAMU: TPAaHULIAMHU «CBOEIT» 3eM/IM — KOYeBbs WIN Haflesla, TpaHU-
LJaMJ TEPPUTOPUU — IUIEMEHHOI, pOJOBOIl, OOIIMHHON WM TOCYAapCTBEHHON OOLIHOCTH,
TpaHUI]AMM MYPA — M3BECTHOTO WM BOOOpakaeMoro MM. VI B Hamm JHU MBI €KeJHEBHO
odepuyBaeM MM, HA060POT, lepeceKaeM I'PaHNIIbI 00I[eCTBEHHBIX HOPM, HaIllMX COOCTBEH-
HBIX BHYTPEHHUX 6apbepoB, IPOBOAMM TpaHM OTHOIIeHMI 1 BocnpuATus. O6pa3 rpanmiy
y NpeficTaBUTe/NeNl Pa3HbIX KyAbTYpP U HapOAOB BBIIJIAAMUT IO-Pa3HOMY B 3aBUCUMOCTU OT
TPaAVLINIL, TMIYHOCTHOTO VIV OOIIeCTBEHHOTO MCTOPUYECKOTO OIIbITA, HAyYHOTO MO3HAHN,
HO B )KM3HM BCeX HapOMIOB TpaHNI]a 3aHMMaeT Ba)KHOe MECTO B XKU3HI.

[TosTomy M3ydyeHue rpaHuLl ObIJIO aKTYa/IbHBIM BO BCe BpeMeHa 1 IIOHATYE TPaHNIIbI Oe-
PeT CBOe HAvaso ellfe ¢ IPeBHOCTY o BpeMeH [epomora [8, c. 64]. IIpobnema rpanuii Haiia
orpakeHnue B Berxom 3aBete 1 B ApTxamactpe’ (pasgen 19 BToporo oTzena KHUTH), B ApeB-
HeTpeyYecKUX 31ocax.

2. Uicropmuecknit u ¢pmrocodckmit KOHTEKCT MOHMMaHNA IpaHNbl. B antnunoit ¢u-
noco¢uu npobeMa TpaHUIBI HAXOAUT CBOE OTPaKeHMEe B PACCYKIEHNAX O Mepe, Ipefierie,
cepefiiHe, KOHEYHOM ¥ O€CKOHEYHOM U JIP., B YYEHMX O AMHAMM3Me Belljeil (AHaKCUMaHp,
Tepaxnt), o uncnax (mmgaropeiinsl) un T.0. IIporarop n Toprmit B nentp ¢punocodckoit
pedriexcuy NOCTaBUIN BOIPOCHI OTPAHNYHBIX COCTOSHMUI YenoBeka. [ummmit 1 AHTUPOHT
OIMCA/IM AHTUTETUYeCKNII XapakTep rpanul. Cokpar cTpeMuIcsA ONpefeNuTb IPaHNLIbI de-
noBeveckoro 0bITVsA. B punocodun Ilnarona n Apuctorens rpaHniia NpefcTaB/IeHa Kak ce-
penyHa, pefes, COeAMHSIOMMI U pa3beVHAIOMINII IIPOTUBOIIONIOKHOCTH [9].

B cpemHMe Beka MOHATHE «TPaHMIIA» VMCIONb30BANOCh KaK A INOHMMAHMA TYXOBHBIX
CYLIHOCTeJ, TaK ¥ /I IOHVMaHuA Mupa Belleil. B cpegHeBekoBoll gumocoduu rpanuia
VICCTIEYeTCs TIPY PAacCMOTPEHNUY MHOTMX IpOo6jIeM ueloBeKa: AyIIM, cMepTH, beccMepTus
(®Ounon, Tauman, Teodwn). Opuren u Poma AKBUHCKUI UCTIONB3YIOT IIOHATHE «TPAHNUIIA»
VIS TIOHMMAHMS CyTH Belljeil. ABIyCTUH oOpaljaeTcs K JaHHOI KaTeropuyl Py paccMOTpe-
HUM COOTHOLIEHVS Jo6pa 1 3713, a TAaKXKe JUAIeKTUKN «BYX rpanos». V1. Kant, 1. I. Ouxre,
®. B. V1. llennuwr, I. B. ®. Terenb, J1. eitepbax 3HAYMTENBHO PACIIUPAIOT TPO6IEMHOE MOTTe

'V I0nntepa 6b1710 Bropoe npossuie — Limes. Limes — 9T0 Tak)ke Ha3bIBa/ICs KAMEHHBII CTONIOMK, 0003HAYMBILIVIT MEXI
Y CYUTABIINIACS CBAILIEHHBIM IMEHHO HOTOMY, YTO OH HAXOIMJICA I10[, HOKPOB]/ITCTII)CTBOM 60FOB.

? ApTxamacTa — 9To Hauboiee TOMHbIN CBOJ MPUK/IAJHBIX 3HAHUI O MONMUTUKE, SHIMKIONEAN UHAUIICKOTO TONUTIYe-
CKOTO MCKyCCTBa. I/1aBHOE cofiepkaHme ApTXaIIacTphbl — paCCMOTPEHME AXapMbl I1aps, BHYTPEHHeN ¥ BHEIIHell IIOMNTUKM, B

LIEHTPe BHUMAaHMA KOTOPOIl CTOMT HOHATHIE TOCY/IAPCTBEHHOI BBITOJIbI, OIb3bI (apTXM).
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rpannt,. V. KaHT, uccnenys anpuopHble CMHTETUYeCKYE CYXKAEHMS, JaIeKTU9ecKyie IPOTH-
BOIIOJIOXKHOCTH, HAIIOJIHAET 9T MOHATUSA HOBBIM cofiepkaHyeM. OH oIpefenseT IpaHNIIbI
YJCTOTO ¥ IPAKTUYECKOTO Pa3yMa, a TaK)XXe CIIOCOOBI BBIAB/ICHM 9TUX IpaHul [9].

[ToHsATME TPaHMIIBI — OffHA M3 BaXKHENIINX KaTeropuii ¢punocopun pemurun. «Bce MHOTO-
obpasue Mypa BO3HMKAET TONbKO O/1arofiapst pasjMyHbIM IPaHNLIAM, BHYTPM KOTOPBIX fIeli-
ctByeT nonoxurtenpHoe» (. llenmmur). Ogan Mpicutenu (HanpuMep, ITapMennn) cunra-
10T MMp NPVHLIMIINAIBHO 3aMKHYTBIM, Apyrue (Hanpumep, Memucc) — 6esrpannyHbiM. [1o
Scnepcy, B 0cOOBIX (TpaHMYHBIX) CUTYALMAX MHAMBUL OCOOEHHO OCTPO OIIYIIAeT KOHed-
HOCTb 1 He IIOJIMHHOCTb CBOETO CYIeCTBOBAHMS, ICHO OCO3HAET JKeCTOKOCTb M BpaXk/eo-
HOCTb BHeIIIHeTO Mupa [26].

Taxum o6pasoMm, y>ke B aHTUYHON punocodpun 1 B NOCTIEAYIOLEM ObIIN IPefIpUHATHI
Ba)KHBIe HMONBITKY PUIOCO(PCKOrO OCBOECHNSA TeX MHOTOOOPAa3HBIX IIPOLIECCOB Pa3BUTHSA U
CBsI3ell, KOTOpble ¢ HEOOXOAMMOCTBIO IMPUCYINY BCeil PeasbHOCTYU CBS3aHHON C TpaHMIieil
Y IOTPAHNYHBIM COCTOSIHVMEM JIYXOBHBIX CYIIHOCTEI ¥ MaTepUaabHOTO OBITVSA, O IPaHMUIIE,
KaK Hayajie U KOHI[e BCAKOTO OIpefeneHHOro 6bitvs. Pumocodckuii B3I ABIAICS pe-
3y/IBTATOM IIPEVIMYLIECTBEHHO OOBIYHOTO HAOMIOfleHNsI B paMKaX CTUXMITHOV JVIaJIeKTUKI,
BIIOC/IE[ICTBUY IIEPEPOCIINII B CO3HATENbHYIO JUAJIEKTUKY, KOTOPas yXe Ha TeOpPeTUIeCKOM
ypOBHe 000CHOBbIBaJIa IPUPOY MapaJOKCaIbHOCTU TPAHNUIIBI [26]:

- pasbelMHsSA Bellly, OHA B TO JKe BpeMsI OObeIMHsAeT X, CTAHOBUTCS OCHOBOII UIX CBSI3N;

- TpaHMIle Kak KOHEYHOCTY Ka4ecTBa IPYCYIIA TakoKe II0TeHIMa/IbHasA 6€CKOHEYHOCTb, I10-
CKOJIbKY, TIepeX0fis Yepes3 Hee, JAHHOe Ka4eCTBO CTAHOBUTCS VIHBIM, IIPEBPAIACTCS B IPYTOE;

- Oy/[y4M OfIHUM BHELIHMM HEeuTO, KaK/asi KayeCTBEHHas OIPeJle/IeHHOCTD B TO JKe BpeMs
COJIEP>KUT B cebe MHOXKECTBO BHYTPEHHIX OIIpefle/IeHHOCTEI, IPaHell, BISIeTCS e[UHCTBOM
MHOTVX IIPY3HAKOB.

Kax BMAHO, B apagoKCcaTbHOCTH, HEOIPEeIeHHOCTU M YCMaTPUBAETCs AMaleKTUYHas
IBOJICTBEHHOCTDb I'PaHMIIbI, KOTOPas U €CTh TO, YTO COCTAB/IAET KA4eCTBEHHYIO OIpefie/ieH-
HOCTb IIOTPAHNYHOTO ObITHA. PasMbIiss o peHoMeHe mapajOKCaIbHOCTY BCSIKOV TPaHMIIbI
U 00 OTOXX/IECTB/ICHNN B Hell II000T0 «CBOETO» VI «MHOTO», OBITUA ¥ HeOBITYSA, NOPS/KA 1
Xaoca U T. ., KIaccuky pumocopuy o60raTmiy KOHLENTYaTbHYI0 OCHOBY /IS aHAIN3a U
dbopmupoBanys abCOMOTHON peanbHOCTM rpaHnl. [Ipudem, B ¢pumrocopckom 3HaHUU TIO-
HYIMaHJe TPaHUIIBI TPAaHCPOPMUPYETCS B KOHTEKCTe ISMEHEHMs IIPefiCTaB/IeHNsI O TOCyAap-
CTBe, ero (QYHKIMAX, OPTaHM3ALMM COLMAIBHOTO IOPs/IKa B IPAaHNIIAX TOCYapCTBa, KOTO-
PBII CTY>KUT OCHOBOJ CTAaOVIBHOCTY U 6€30I1acCHOCTM O0IecTBa U TOCY/japCTBa.

Taxum obpasom, ¢punocodckne, «MeTadpuandeckue» pasMbIIUICHNS Ha TeMy T'PaHUIIBI
VIMEIOT JJABHIOI0 VICTOPUIO. Y’Ke B CaMOM Hadasie popMupoBaHusa GpuaocodhcKoro MupoBos-
3peHMs IpaHUIla B 3HAUCHNM IIpefie/ia Mephl U cTana npegmeroM pedekcun. Co BpeMeHeM
rpaHuIja oOpeTaa CTaTyC He IPOCTO IPeebHOTO IOHATIS, 00BACHSIOIET0 MIPOYCTPOIi-
CTBO, @ HEKOJI KOHLIETITYa/IbHOI U/ien, BOKPYT KOTOPOI (POpMIPOBAINCh OCHOBHbIE ITOTIOXKe-
HIIS 1[e7I0TO psifia GprmocodCKIX Y HAyIHbIX KO ¥ HAaIlpaBjieHui. .. [11], nccmegoBanus Ko-
TOPBIX OBUIN II0/I0XKEHBI B OCHOBY YYE€HNs U HAYKM) O PeaibHOII TPaHNIle TePPUTOPHUATbHBIX
00pa3oBaHMIT ¥ HAIMOHAIbHBIX TOCYHAPCTB.

EcTecTBeHHO, IpeACTaBIeHNsA O IPaHMIIAX U OKpy>KarolleM Myupe GOpMUpPOBaIUCh He
TO/IBKO Ha YpOoBHe (pmmocodoB 1 MBICTIUTENEN, UX GUITOCOPCKIUX pasMBIIIIEHNIT 11 U3bICKA-
HUII, HO ellle C IPeBHMX BpeMeH I'paHMIia Obl/la Ba)KHBIM 3/IeMEHTOM PeajIbHOM KU3HU OT-
IIe/IbHOTO YeloBeKa, I/IeMeHM, POJia, MaJIojl TPYIIIBI TIOfieil M MX OOLIHOCTEl, B IIOCTIeNyI0-

49



Academia de
Administrare Publica

AAP RELATII INTERNATIONALE. Plus

1[eM — CyILIeCTBOBAHNA rOCy/japcTBa (B 10060M ero BUje) U IVMBUIM3ALIVIN.

[IpuMeHUTENbHO K POAOIUIEMEHHBIM COLIMYMaM B KOHTEKCTe pacCMOTpeHus (eHoMe-
Ha TPaHMIBI CJIEAyeT OTMETUTDb, YTO OHA UTPajia BaXKHENIIYI0 pO/lIb B UX >KM3HM, CHOCOO-
CTBOBa/Ia CTAaOM/IBHOMY BBDKMBAHUIO. B OCHOBHOM 9TO BBIp@XKa/loch B OOpeTaBIINX CUTY
TOTOBOPEHHOCTAX MEXJY IVIEMeHaMI ¥ pojaMy O 3aKpeIUIeHU! 32 KOHKPETHBIMU POfiaMU
KOHKPETHBIX YIOfibeB B VX I'paHuIax. Tak, fe/lannch MOMEeThl TPaHNI] BIafIeHUI U IIpaB Ha
HUX Y TMXOOKEAHCKUX IUIeMeH, paclpe/ie/sINCh >KeyeBble BIafeHNs y KamidopHMncKux
IIeMeH, ONpeNesIsA/ICA MOPATOK MPOXOXKAEHMS «Iy>KIX» OXOTHUKOB Yepes3 yrofps (UXx rpa-
HUIIBI) cBoero myieMeHu (pukcupoBanHas ymara fobsrdent) [2, c¢. 34-35] u . 1. Y cTenHbIxX
KOYEBHUKOB, XXVBIIX OXOTOI1 Ha 6130HOB, IPAKTUKOBAJICS MHCTUTYT IVIEMEHHOII TOIVLINN.
Ona cTporo cregua 3a CoO/IOfieHreM OOLUIVHHBIX IIPAaBIJI OXOTHI (BK/II0YAs IPAHNIIBI) 1 JKe-
CTOKO Kapaja BCAKUI MHANBYYa/TbHBIN IIPOM3BOJL B 3TOM OTHOLIEHMN. TaK, Yy Y4epPHOHOTUX
3TOI LIeNM CIYXKUJ COI03 TIOBLIOB, ¥ JAKOTOB TY >Ke pOJIb BBIO/IHAIN aKMYNTA MU aKalUTa
(oxpana) [37, c. 10-11].

Oco60e BHMMaHNE 3aC/Ty>KUBAET ICTOPUYECKU-KY/IbTYPHBI OIIBIT MPOKE3CKIX IJIEMEH —
CO3[laHye CIIeIaJIbHBIX MUPOTBOPYECKX MHCTUTYTOB ¥ 0Opa3oBaHMe IJIEMEHHOTO COH03a.
[Tnemena Boctoka CIIIA 6bUIN BBIHY>KI€HBI IIOCTOSIHHO IIO/Tb30BATbCs CONPee/IbHBIMY MIN
IaXe yZlaJleHHBIMU OT CBOUX YTOAUII TepPUTOPUAMMU JJIS1 OXOTBI, YTO YacTO IPUBOAMIO K
MeXXIIIEMEHHBIM CTOJIKHOBEHMAM. [I/11 yperynmpoBaHmsa STUX CIOPHBIX TepPUTOPUATbHBIX
BOIIPOCOB OBIT CO3/1aH CIIelMa/IbHbI MHCTUTYT, UMeHoBaBuiicsa Koctpom Coseta. OH 6bI
IpM3BaH yperyinpoBaTb BOIPOCHl BHYTPUIIEMEHHOIO 3HaUeHNU 1 110 BO3MOXKHOCTHU CUJIb-
Hee IOB/IMATb Ha TO, YTOOBI 130€XXaTh KPOBOIIPOMTHOTO MCXO/ja B TOM YVIC/IE U Ypery/u-
POBaHNSA TepPUTOPUAIBHBIX CIIOPOB HapYIIEHNs IPaHNL] OXOTHUYbUX yroguii [2, c. 36-37].

YCTOMYMBOCTD POJOIIEMEHHOJ OpraHu3anyy 06ecredrBago BHyTPEeHHee eIHCTBO CO-
uyMa. OTy npobieMy ceBepoaMepUKaHCKMe MHAENIIBI pelllaiy MyTeM CaKpanau3alun po-
IOBOVI 3eMJIi, KOTopasi ObIa ouepueHa onpefe/ieHHbIMU rpaHunamu. IlocpencrBom muda
COLIYM CIOXKETHO «IIPUBSA3BIBAJICS» K TOJM MECTHOCTH, I7ie OH SIBUJICA Ha CBeT. TeM caMbIM OH
Kak ObI Hafle/IsA/ICsA HeOCIIOPUMBIM IIPAaBOM Ha TePPUTOPUY, IPUIXKAIINe K MeCTY ero Ipo-
UCXOXKJeHMA. [paHuIipl 3TOro Mupa, 3Toi TeppUTOPUM Ha KOTOPOIL OH IIPOXKMBAJ B OIIpefie-
JICHHBIX TPaHMIAX AaBajIJi TOUHYIO CAMOIOKa/IN3AIVI0 HAVBI/A B CUCTeMe ObITHUS, pellajin
Ipo6/IeMy ero MAEHTUYHOCTH (YTO BOXKHO M CETOAH:A) M AaBajyi MHANBUAYYMY, HaXO/llle-
MYCsI Cpefiy COIJIEMEHHVKOB YYBCTBO 3AIMIEHHOCTY U OLIYIeHMe CUIBI U 30pOBbA [2, C.
36-39]. B menom Bce popoIieMeHHbIE OTHOLIEHVSI KaK BHYTPY POJia, TaK ¥ B OTHOIICHNUM
C IPyTMMU IUIeMeHaMy OblI HaIllpaBJIeHbl Ha 3aKpeIjIeHVe TECHON CBS3Y CO CBOEW Teppu-
TOpMeEI B ONpefie/IeHHbIX TPAHNUIAX ¥ TOYHBIM COOJIIOIEHNeM B 9TUX IPAHMUIAX JIOKATbHBIX
MOBEJeHUYeCKIX HOPM.

Y TIOpPKCKUX IUIEMEH I'PaHMIbI TEPPUTOPUU B TOT Iepyuof, 0603HAYa/MUCh KaMHAMU —
Tamransi-tac [33, c. 65], Ipy IPOXOXKAEHUY JaHHON TEPPUTOPUY CIIeLaIbHble Ty — Tap-
XaHbI B3bIMa/IN OIIpee/IeHHYIO IVIAaTy — TaMra. Bnocnenctsuy Ynurrcxan u Tamepnan yHac-
JIefOBAIN Y TIOPKOB TaHTy ¥ TAPXaHCTBO.

Takum 06pasom, uziest TPaHUIIBI CTa/la BXOAUTH B ONpefe/ieHNe OBITHS 4YeloBeKa B ero
TPaAMLIMU Y NIOBEIeHYEeCKYI0 KY/IbTYPy Ha YPOBHE OOBIIEHHOTO CO3HAHM €llje B [peBHIUE
- popomieMeHHble BpeMeHa. IIpnuuem, y>ke B JpeBHOCTHM, KaK U B COBPEMEHHOM IIOHMMa-
HJM TPAHMI]A He TOJIBKO pasfie/isieT CMeXHble (TpaHnvalye) TeppUTOPUM — OHA OYepUMBaeT
(orpaHMuYMBaeT) KOHTYp IpeAMeTa, OTMeYaeT ero Kpas, pefensl [25, c. 49]. Yxe B Te Bpe-
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MeHa OBV 3a/I0)KeHbI Te OCHOBBI, KOTOPBIE IT03)Ke y4eHble OTMeYaIl, 4YTO «IPaHMIa — 3TO
COOBbITHME, CO-MBIILIIEHNE, CO-IIOHMMaHMe, CO-TBOPYeCTBO. VIHBIMU ClTOBaMu, TpaHMIIA OKa-
3bIBAETCS TEM OTKPBITBIM IIPOCTPAHCTBOM («MEXMY»), TTie COSAMHSAIOTCS Pa3Hble TOPU3OHTHI
cMbIca. [paHnIa — 9To Hayaso 1 KOHeI] BCAKOTO ONPee/IeHHOTO ObITHSA; MeXa, OT/ie/SIoIas
HEYTO OT MHOT0; MECTO IPAMOTIO CONPUKOCHOBEHM, eIMHEHU M B3aXIMOIIPOHUKHOBEHUA
CMEXKHO COCYIeCTBYIOMX IpeaMeToB [17, c. 144-147]. Tlpuuem, rpaHnija He CTONIBKO pas-
IeisieT, CKOMbKO COefMHsAeT pasHoe, GopMuUpysa 0coOblil «Mup Ha rpanuie». O6macTp 1o-
TPaHMYbs — 9TO TaKOe IPOTUBOpeYNBOe 00pa3oBaHue, B KOTOPOM COEIUHSIETCS, Ka3anoch
ObI, HECOEVIHMMOE, Tfie «pasyM U HepazyMmue 0€CKOHeUHO MEeHSAITCA MeCTaMM, BCTYIAIOT B
olacHylo, obparumyo cBasb» (M. ®yko — ppaniyscknit punocod) ...» [29].

Takum 06pa3oM, coBpeMeHHbIe HayuHble IIOHVMaHVS Y TOJIKOBAHUA I'PaHMIIbI ObLIN 3a-
JIO>KEeHBI ellle B JIPeBHOCTY Ha yPOBHE OBITOBOTO MHTYUTUBHOTO TIOHUMAHMs M CO3HAHUA 6e3-
OIIaCHOTO CYIIeCTBOBAHMA B POJIOIVIEMEHHOM COLIYMe 1 B OKpY>KalollleM Mupe.

Ha rakoil 0CHOBe IOHMMAaHUS TPAHMIBI CTaIU (POPMYIMPOBATHCS MCXONHbIE OHATHA
IPOCTPAHCTBA, TEPPUTOPUM, MECTA, BHEIITHETO ¥ BHYTPEHHETO0, IMMaHEHTHOIO 1 TPaHCILIeH-
I€HTHOTO, TPAaHCILIeHJJeHTa/IbHOTO, IIPEPBIBHOTO 11 HEIIPEPBIBHOTO, KOHEYHOTO 1 OeCKOHed-
HOT0, TTofipasfe/iAeT IPAHMIIbI HA IPOCTPAHCTBEHHbIE, BpeMEHHbIe, BHEIIHNE Y BHYTPEHHUE,
KO/IMYeCTBEHHbIE U Ka4YeCTBEHHbIe U T. 1. [17]

IIpencraBieHye o rpaHuIie Kak O IpeJie/IbHON IMHNIY, O4epuMBaIoleil HEKOTOPBIN ¢par-
MEHT IIPOCTPAHCTBA (3a/10)KEHHbIe MUHTYUTUBHO B IIPOIIOM), /IETKO (KaK B IIPOIIIOM, TaK I
B HaCTosIIlee BpeMs) CTa/IN 9KCTPAIIOIMPOBATLCS B M0ObIe Cepbl UeTIOBeueCcKoil )KU3HN, Kak
IYXOBHOJI, TaK M MaTepuanbHoii. IIpmyem, Kak oTMedaeT poccuiickuit ydenbin . B. IInso-
BapOB, «II0 CBOEeJ IpMUpOJie TPaHNIIa TapafoKCcanbHa: Pa3beilNHAA BellM, OH B TOXe BpeMs
00BbeANHSACT VX, CTAHOBUTCS OCHOBOII UX CBA3M ...» [18]. OCOO€HHOCTDIO TPaHNUIIbI AB/IACTCS
MOSABJIEHME OT TepMUHA «IPAaHMYUTL» AKTYaNU3VMPYIOUINX TOKAaTUBHBIX KOMIIOHEHTOB IPU-
TPaHVYHbI U IOTPaHNYHBII.

3. O 3HaYeHUM TPAHNIBI B ICTOPMYECKOI peTPOCHeKTIBe 3BOMIOIUN rocygapcTBa. C
TOYKY 3PeHVS NOHMMAHNUA IPAaHMIBI KaK OfHOTO 13 OCHOBHBIX CBOJICTB rOCyAapcTBa (Ipo-
CTPaHCTBO, KOTOpPOe 00s3aTe/IbHO JO/DKHO OBITh OYEPUYEHO T€M MIN VHBIM BUJIOM I'PaHU-
I[bI) U IPYTUX 3JIEMEHTOB TOCYAapCTBEHHOTO OPTraHM3alMIOHHOTO YCTPOICTBA B IIUTE/IbHOM
VICTOPMYECKOJI PEeTPOCIEKTUBE IBOMIOLNN TOCYAapCTBa «0003HAYM/INCDH MATH MJeaTbHbBIX
TUIIOB IIOJINTHM, TI0-Pa3HOMY COYeTaolye B cebe JielleHe 10 IPOCTPAaHCTBEHHBIM 1 Opra-
HY3AIVIOHHBIM XapaKTePUCTUKAM. .., 3TO TOPOA-TOCYAAPCTBO,” UMIIEpHs, BOTYMHA, a0COII0-
TYUCTCKast MOHAPXMs M HallMOHATIbHOE TOCYAapCTBO» [15, ¢. 9], c mX 0co6eHHOCTAMY PYHKIIV-
OHMPOBaHMA rpanull. [IpuyeM, MoHATHE «TpaHULIa» B KyIbTYpe HAPOJOB BOCIIPUHMMAIACH B
OCHOBHOM KaK CpeJiICTBO IIPOCTPAHCTBEHHOTO [eiKCHCa, CTPYKTYPUPYA U pasMeyas OCBOEH-
Hble YeJIoBeKOM (puandeckue v MeTapusndeckme MpoCcTpaHCcTBa [25, c. 65-66].

B cooTBeTcTBUM ¢ HaHHON Ki1accuuKalyeil TUIIOB TOCYyHAapCcTBAa PAcCMOTPUM POJIb,
GYHKIUY, TUIIBI YCTPOICTBA ¥ METOABI (QYHKIMOHMPOBAHMS TOCYJapCTBEHHBIX I'PaHNI] B
UCTOPUYECKON peTpOCIeKIUN.

IlepBblit TUII TOCYAAPCTBA — TOPOJ-TOCYAAPCTBO — 3TO TOKAJIbHOE TOCYAAPCTBO NPAMOTO

*ITonuc (ropof-rocyaapcTBo) — 0cobas popma coIyanbHO-9KOHOMIYECKOI 1 TOMUTIYECKOIT OpTraHM3alny 061I1ecTBa, Kak
KOJUIEKTVBA CBOOOJHBIX IPAK/AH ([eMOoca), IPOTUBOCTOAILETO pabaM U FPYIUM KaTerOpMsM 3aBUCHMOTO HACETIEHs, M TAK)Ke

qyXe3eMIaM — METEKaM.
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yIpaBJieHNs, 3aHMMalollee IPOCTPAHCTBO Ma/Ioi TEPPUTOPUM, KaK IPUHATO Ha3bIBaTh — I10-
mucoM. Tak, Hanpumep, B gpeBHelt Iperuu ecTecTBeHHBIe Gapbepbl MPeRONpPeNeININ BO3-
HVKHOBEHJ€ MHOTOYMC/ICHHBIX, CPABHUTEIbHO HEOOJIBIINX 10 PasMepy U JOCTaTOYHO U30-
JIMPOBAHHBIX IPYT OT IpyTa FOPOJIOB-TOCYAAPCTB — IOINCOB, KOTOPbIE IPefCTABISIN COOOI
3aKpBITO€ MUKPOTOCYAapPCTBO, BBIPOCIIIee Ha OCHOBE OIHOI VIV HECKOJIbKUX COCeHICKMX 00-
mwyH. KaXkiplit ojmc uMen cBou ecTecTBEHHbIE TPAHMIIBI, KOTOPBIE B C/Ty4yae Hadajia 60eBbIX
TEeVICTBUI MMeNN cTpaTermdeckoe sHadeHue. [lonuc cknagpiBaica B TpaHULAX TOPOAA, KaK
ANPOBOI TEPPUTOPUM U IPUMBbIKAIOLIEll ce/TbCKOM OKpyru. Kak mpasuio, rpaHuIibl Topoja-
rOCyJapCcTBa BBICTPaNBaINCh Ha MECTHOCTH, YC/IOKHABUIYIO BO3MOXXHOCTD MX OKPY>)KE€HUA U
3axBaTa, 060cabnuBamuCch GU3NIECKMMI BajaMM, pBaMM, MOLTHBIMM KaMEHHBIMY VTN KUP-
IVYHBIMY CTeHaMy — 00O3HAYaBLIMMI IIpefie/ibl TOCYAapCTBa U SABJIAIOIIMMIUCS PEBHOCT-
HBIMJ XPaHUTENTbHUI[AMI CBOEJI TOCYAapCTBEHHON HEe3aBVICMMOCTM B IIOCTOSIHHOM 60pbbe
C cocefisAMU U OPYTMMU 3aBoeBaTe/lAMNU. KOHILENT «IpaHMIIbl» B TOPOAAX-TOCYHAapCTBaXx,
O/IMLIETBOPAEMBIN TOPOACKMMM CTEHAMU, 3aK/IF0YAETCA HE TOJIBKO B 3alIUTE OT HENPUATEIIb-
CKOTO HamajeHus (XOTSA 3TO ¥ BaKHelIas ee PyHKIMA), HO ¥ «OTTOPKMBAIOLIVIMU HOBOE
00111eCTBO OT CTaporo ¢eofiaIbHOTO, TOPOJ OT II0JIeil, TOPOXKaH OT lepeBHM» [16, . 55]. Bme-
CTe C TeM, STUMOJIOTMYeCKasi CBA3b IPeUecKNX FOPOJOB-TOCYAAPCTB ¢ GopTuhUKALMAMA He
yIMeJla UIeOIOTMYeCKOl COCTABIAINLIEN, a OOBACHANTACh CYIy0O IPUPORHBIMYU YCIOBUAMMU
npesHen Ipenun. IlosTomMy, HECMOTpA Ha OIPOMHOE B/IMAAHME TPEYECKOTO II0/IMCA Ha €BPO-
IeJiCKoe IIpeJcTaBIeHe O FOCY/JapCTBe, O €r0 IpaHNIjaX OH He IPMHEC B 3allaJJHOE BUJICHME
rocyfapcTBa oO6pa3s Orpajibl, CTEHBI VY XKECTKUX I'PaHMII.

IIpyuMepoM ropofoB-TOCYAAPCTB ABJIATCA IOAMCDI HE TONBKO B aHTUYHOM Ipenun, HO 1
B ropopiax KoMMyHax Vranmuu XII-XV BB. B HOMOBBIX IOCy/lapcTBax JpeBHero Erunra.

Bropoit Tin rocygapcrsa — UMIIEPUM, KOTOPbIE JIEIATCA Ha YHUBEPCANIMCTCKIE U PaTy-
OHA/IMCTCKME. YHUBEPCANMNCTCKUE UMIIEpUN — 3TO T€ MMIIEpUM, KOTOpbIE IIPETEH/YIOT Ha
LIEHTPOBOE IIOJIOKEHME U E€NVHONNYHOE JOMUHVPOBAHME BO BCEM M3BECTHOM IIPOCTPAH-
ctBe. Hanmpumep, Kurarickas umnepusa. Kurajickaa nqusuinsanusa — gpeBHeillas 13 HblHe
CYLECTBYIOLMX, COXPAHUBINAACA 10 HAIMX AHEMN. [/ KUTalCKO Ky/IbTyPbl pasHOTO pofia
TPaHMUIIBl BCEra ObIM 0COOEHHO Ba>KHBI — OHM (POPMUpPOBANach B YCIOBUAX IIOYTY IIOJI-
HOJ M30/IALNY OT JPYTUX 3eMJIefe/IbYeCKUX VBUIN3ALNI; B T€YEHME ThICAYENIETUI XKUTEIN
CpenMHHOro rocyfiapcTBa ObUIM YBEPEHHBI, YTO OHU — €[MHCTBEHHBIN KY/IbTYPHBIII HApof,
CO BCEX CTOPOH OKPY)KEeHHBIN BapBapaMy. Y BeIMKOrO KUTaiicKoro ucropuka Ceima Ilana
MOYXHO HAlITV NpecTaB/IeHNe 0 TOM, YTo Kurait okpy»keH BapBapcKoii epudepueii, KOTo-
PYIO OH KaK LIVBU/IM30BAaHHbIV MUP JO/DKEH «OKY/IbTYPUTH» VJIX KaK MUHVUMYM OTO[IBUHYTD,
IIOCKO/IbKY Ha CeBepe 1 CeBepo-3alajie OHa IIpeCcTaB/IsA/la B TO BpeMs NpAMYI0 yrpo3y Kuraro
[24]. [ToaTomy, B aToT nepuoy, Kutait cTpeMmusics pacClipOCTPaHUTD BIVISTHYE CBOET KY/IbTYpPbI
Ha Hapopbl LlenTpanbHoit u BocTouHoit Asuu n Ben 60pb0y 3a paciiypeHue TeppUTOPUN.
Kpome Toro, Kuraro npuinoch oTpakaTb IIOCTOSHHbIE Habery TYHHOB Ha CeBepHbIe Ipa-
HULbI cTpaHbl. [locTosHHas 60pbba ¢ KOYeBHMKaMM cTaBuia nepen Kuraem e ke 3amaun,
KOTOpBIE pellanu B CBOeM IIPOTUBOCTOSHNUM ¢ BapBapamu [IpesHue Ipennsa u Pum. 31o Tex-
HIYecKoe yKperteHue rpanut (Benmnkas Kutaiickas creHa), cosfaHue crielaabHbBIX BOJICK
IS IOCTOSIHHOM 3alIMTBI CO3/JaHHBIX pyOerKeil, 3aBoeBaHe HOBBIX 3eMe/Ib C L[e/IbI0 IlepeMe-

*Crima IsaHb — cospmarens «Iln 131» — TpaHAMO3HOTO TPY/A, OMKChIBaoLiero ucropuio Kuras or muduyecknx pogona-

YaZTbHUKOB U 1O COBPEMEHHDIX ChiMa HS{HIO BpeMEH (B CyMMe COCTaB/IAE€T HE MEHEE ABYX ThICAY }'[eT).
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I[eHe TPaHNI] Ha 6orlee 6e30IacHOe pacCTOsIHYE, 3aceleHNie 9TUX 3eMeb. B cBsA3U ¢ aTum,
3TOT 3TAIl U C/IeAyeT CYNTATh 3apOXK/IeHMeM IIPefICTaBIeHNs O PPOHTUPE KaK O IO/BVKHOI
rpaHuIle MKy BapBapCTBOM M LMBMIM3anyert. Hu ogyH Hapoy He 0CTaBMI HaM CTOJIb BHY-
IIVTETbHOTO CYMBOJIa I'PAaHMIIbI, Kak Benmkas kuTaiickas cTeHa, KOTOPOJI OHM HAIJIyXo OT-
TOP@XMBAJIICH OT BapBapoB (KCTATH CaMyl KUTAIIBI B 9TOM He BUIEIN HIYETO «BETMKOTO»).
CreHa cBsI3aHa C KUTAJICKUM OOBIKHOBEHVEM HATTYXO0 YKPEIUIATDh pyOexxi, 0COOeHHO ceBep-
HbIe VI CEBEPHO-3alafIHble, IIPOTUB HEJIPYTroB, KakK 9To orMedan CpiMa L1saHb.

YdeHbIMU BbIfI€/IEHBI [IBe TPYIIIbI KUTANCKMX JIEKCEM, MMEIOIIIe Y XapaKTepU3yolie uxX
OTHOIIIEHME K TPAaHUIIe — 3HAKM Of{HOV IPYIIIbI TPAKTYIOT IPAaHMIly KaK pasfie/IUTe/IbHYIO /-
HII0, BO3MOXKHO, aXKe YKPeIUICHHYI0; K IPYTOil TPyIIle OTHOCATCA 3HAKY, ONMCBHIBAIOLIYIO
TPaHUIy KaK HEeYTO OT/a/IeHHOE OT L[eHTpa. DT JiBe TPYIIIbI XapaKTepPU3YIOT CTIO>KHBIE OT-
HOIIIEHVSI KUTAJIIIEB C OKPY>KAIOILMMM TEPPUTOPUSIMIU, B PaMKaxX KOTOPBIX OHM Ha OZHOM
3Tarle CBOEro Pa3BUTHUA TPATYIN HEMaJIble CUJIBI /ISl TOTO, YTOOBI KaK MOYKHO O0jIee HaIe>KHO
OTTOPOJUTHCS OT BPaXX/eOHBIX» BApBApOB», a Ha APYIUX — OBICTPHIMU TEMIIAMM PaCIIpsI-
IV TPAHMILIBL, TIPUCOEANHSAS K CBOEMY I'OCYAapCTBY PasHOTO poja MMMUTPOGHBIE palloHbI I
OycdepHble 30HBI, YTOOBI 3aTeM IepeiiTu K cTaguu 060poHsl [7, c. 72-80]. Takoe npexncras-
JIeHJe KUTAlIlleB O TOCYAapCTBe U VX OTHOIIEHNMe K I'paHuIle McTopudecky nomorno Kurato
pacmupATh U yAep>KMBATh 3a COO0I IpUOOPETEeHHbIe TEPPUTOPUN U B HEKOTOPOII CTeIIeHN
aCCUMWIMPOBATD UX C IIeHTPATbHBIMU 00/1acTsMM, TaK, YTO HOBbIe rpanHuibl Kutas craHo-
BIJIVCH CTOJIb XK€ CBAIIEHHBIMY, KaK U CTapble.

B ombiTe Kutas ycmarpuBaercsa HeKoTopas aHanorus ¢ Poccueit u poccuiickoit nekcu-
KOJI, Kacalollleiicsl TPaHMll, Ifie TaKXe COCYILIeCTBYIOT C/I0BA, 0003HAYAIOIIYI0 I'PAaHNITY KaK
JIMHUIO, C TEPMIUHAMM, OIVCBIBAIOIIYE TOTPAHNYHBIE PAIOHBI CO CIIOPHBIM WJ/IM TTePeXOJHbIM
aIMVHACTPATUBHBIM cTaTycoM. C/10Ba, OTHOCAIECS KO BTOPOII Tpymile (rpaHnIia KakK He-
4TO OT/JjaJIeHHOE OT LIeHTPa) BOSHMUK/IU B 3TI0XY OBICTPOTro paciypenns rpanui Poccun, Kor-
la B TeYEHMM efBa I BEKOB BOCTOYHAs ¥ I)KHAs TpaHuUIa 00/1ajiana, o CyTH, KaueCTBaMy
HIO/IBVKHOTO (PPOHTMPA U IIOTOMY C TPY/IOM MOIJIa OBITh OIVCaHAa KaK CTaOMIbHAsA 4ETKO
o0o03HaueHHas muHMUA [14, c. 39-52].

BMmecTe ¢ TeM Hefb3s1 He OTMETUTD MEIOLINXCS Pas/INyuii B IOHVMAaHNUU TPAHNUIIBI U CBSI-
3aHHBIX C JJAHHBIM TEPMMHOM HIOAQHCOB. Tak, B pOCCHIICKOI MCTOPUYIECKON TPAAUIIUN B OT-
NM4Me OT aMepUKAHCKOro (GpoHTIpa 6ojiee XapaKTepHBIMY SABJISAIOTCS IMOHATUSA «pybexa U
Hopy6exxbs, I7le TepBoe SAB/ISETCS CKOpee JIMHMe, a BTopoe — 30Hoi» [17]. Pybex paspens-
€T, pa3beUHsAET OHO IIPOCTPAHCTBO OT APYTOTro.

Tak, B cnoBape B. V. [lans repMuH «py6exx» MeeT HeCKOJIbKO 3HadeHuit: «Pybex M. 3a-
pyOKka, Haceka, py0el], 3HaK OT TAINKa MINM Hape3KV; a KaK BCTapb BCe IPaHM-MeXV O3Haya-
JIACh 3aTeCSIMY U MeTKaMU Ha ITHAX U JIepeBbsX, TO U caMas IpaHb, pasBOJ, MeXa, I'PaHU-
1], TIpefiest, OOLNIT CTHIK IBYX 3eMesib, 00acTell uim BiaajeHuii, pybex [6, c. 108]. Takum
obpasom, yxe y Jans pybexx ueTKo onpepenseTcs Kak He4To, pasfiessioliee 1Ba 00beKTa,
OTMe)XeBbIBaoIlee. ITO IOMTHOCTBIO U3MYeCcKoe, HO He CUMBO/IMYECKOe 3HaYeHVe JaHHOTO
HOHSTHS.

Y C. 1. OxeroBa, «Py6ex, -a, M. 1. To xe, 4To rpanuna (B 1 sHau.) EctecTBenHsIit p. 3a
pybexxoM (3a rpannmieir). Yexarb 3a p. (3a rpanuiyy). 30pko oxpaHaTh pybexu Pogunbl. Ha
pybesxe IByX a10X (1epeH.). 2. Y4acTOK WIN [I0710Ca MECTHOCTY, YAOOHbIe MM 060pyHOBaH-
Hble /IS BefeHus 060eBbIx feiicTBuit. O6opoHuTenbHblil p. Ha ykpereHHbIX pyOeskax. Bol-
JITV Ha HOBBIe pyOexu» [12, c. 143, 685].
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CpaBHMBasA 1Ba CoBapsl, MOXKHO OTMETUTb, YTO y O’KeroBa ApPKO BbIpa’KeHO BOEHHOE
3Ha4yeHMe, B TO BpeMs Kak y Jla/is aklleHT cfie/laH HeMOCPe[ICTBEHHO Ha pa3Me)KeBaHUM, OT-
IeleHN, HO He IIyTeM 3aBOeBaHMA. ITO MOKa3blBaeT, YTO B JJIUTeNbHON uctopun Poccun
OBbIIV pa3Hble OTHOIIEHMS K TPaHNle, K ee PYHKIVAM, HO BCer/ja OHa ObuIa ¢pusndeckas, pas-
IleMTeNbHAasA, OTMe)XeBbIBAKOIAsl, 000OpOHUTETbHAS.

U aT0 He yAUBUTENbHO, MCTOpUYecKy Poccus Beerja fo/pkHa Oblla 3alMIaTh CBOY Py-
0eX1, B IIEPBYIO O4Yepesib, OT KOYEBHIMKOB, KOTOPbIe CO3/1aBajl MHOTO IpobeM JpeBHeit
Pycn. ITostomy Pych BEIHY>X/IeHa OblyIa COOPY>KaTb Ha IPaHUIIE CO CTEIIbIO 3aLUTHBIE CO-
OpY>XeHMsI — 3eMJ/IIHbIe BaJIbl, KPEIIOCTH, CO3/JaBaTh OTPAaHNYHbIE CITYXKObI, BOMHCKME I10-
(S:175:8

Bropoii, 60r1ee pacipocTpaHEeHHBI, BUJ IMIIEPUY — ParliOHaIMCTCKIE IMIIEpUY; B CBOE
HO/IUTUYECKOII TIPAKTUKe OHM IPeTeH/I0BA/IM Ha IOJYMHEHe MaKCMaTbHOTO OOIIMPHOTO
npocTpaHcTBa. VIMnepus, ABIAETCS TOCYAAPCTBOM TEPPUTOPMATbHBIM, 3aHMMAIOMINM 00-
IIVPHOE IIPOCTPAHCTBO, 060co61sAeMoe TpaHuLell. [panuma Morna 6bITh 60/Iee MMM MeHee
06yCTpOEHHOI1, OTKPBITO MM HEIPOHNUIIAEMOIi; HO /A OONMBIIMHCTBA JTI0fel, €10 00benu-
HsIEMBIX B HacelleHNe JAHHOTO MMIIEPCKOTO TOCYapCTBa, OHA CYLIeCTBYET CKOPeE CMMBOJIM-
4ecKy, YeM (u3n4ecky — B Bufle IMHMM Ha KapTe [15, ¢. 10-11]. 9To B OCHOBHOM pe3ynbTaT
TOTO, YTO VIMIIEpUY COOMPANICH B UX Ipefenax B OO/IbIIIell CTeleHN ICKYCCTBEHHBIM 1Ty TeM
— IIpeMMYIeCTBeHHO 3aBOE€BaHNAMM, 3a4aCTYIO B pe3y/nbTaTe TPAaHCKOHTMHEHTAIbHBIX 3aBO-
eBaTe/bHBIX II0X0Z10B (MMIepyuy Anexcannpa MakegoHckoro u UnHrncxaHna). B atom cinydae
OCHOBHaf 3ajlaya ObITa He 00YCTPOIICTBO TPaHMI], a 0OIOXKeHNe JaHbI0 HAPOJOB 3aBOEBAH-
HBIX Teppurtopmit. Tak, Anekcanap MakefOHCKUIT yaens1 60/bllle BHUMAHUA He BOIIPOCaM
yIpaB/IeHUs CBOMMM OOIIVIPHBIMY BIaJieHUAMY, 00yCTPOICTBOM TPAHUL], @ Tpe3aM O HOBOI
olesioMA0IIel cnaBe. Ha Bcex cBOMX TeppUTOPHAX OH YCTAHABIMBAJI PEXKUM BOEHHOI OK-
Ky, LeHTPaTn30BaHO OCYIECTB/IA/IOCh TONbKO (pMHAHCOBOE YIIPaB/IeHVe, Y/ HOBHUKN
3aHMMAaJINCh TONMbKO COOPOM HAJIOTOB.

ViMmepust MOXeT BBIpacTaTb 13 FOPOfia-TOCYAPCTBa, IOCTEIIEHHO 00peTas afleKBaTHYI0
ee CyTV HMONMUTUYeCKYIo ¢opMy; spuaitmmit mpumep — Jpesumit Pum. B 115 ropy H.3. cy-
XonyTHble rpaHunbl Pumckoit Vimnepun cocrasnsamu 6omee 10 THICAY KMJIOMETPOB U IIPO-
ctupanachk ot Caxapsl o CeBepHoro mops, oT CesepHoit 9actu Vipmanguu o Vpana. bes-
YC/IOBHO 1 B IaHHOM CJIy4ae TOBOPUTH 00 00YCTPOIICTBE IPAaHNIIBI U ee PYHKIMOHMPOBAHUN
B (DYHKLIMOHA/IBHO TOCYJAaPCTBEHHOM peXXyMe He npuxoputcsa. OHa cylecTBoBaIa B BOOO-
pa’kaeMOM peXMMe.

TakuM 006pa3oM, parMOHaNINUCTCKUE MMIIEPUM KaK TOCY[japCTBa 3aHMMAIye oOImp-
Hble IIPOCTPAHCTBA, CKOJIOUEHHbIE 13 KOHITIOMepaTa MOKOPEHHBIX TEPPUTOPUIL C pa3HBIMU
Ky/IbTypaM! ¥ TPaAMLMAM HAapOMOB, CYLIeCTBOBAIN B BIJE PBIXJIOTO IIAPCTBa (He CMOTPs
Ha VX JIeCIIOTVYHBII XapakTep npasienys). OCHOBHaS Lie/Ib JAHHBIX MMIIepHil ObIIO He 00-
YCTPOJICTBO >KM3HU HApOJOB Ha TEPPUTOPUSAX B OIIpeie/IeHHBIX IPAaHNIAX, a COOp HAJIOTOB,
maHy u T. . C IO3MIMY TOCYAapCTBEHHOTO YCTPOJICTBA TPaHMIA He SABJIS/IACh aTpubyTOM
VIMIIEpUY, KaK BaKHOI COCTABJIAIOLIEN ero 0e30IacHOro (PyHKIMOHMPOBAHYS, 11 He JaBaja
ee rpaXJjaHaM 4yBCTBa IPMHAMIOKHOCTY K TOMY VI IHOMY HapOJy, YyBCTBAa COOCTBEHHOII
3amuieHHOCTH. V, 6e3yc/oBHO, TaKye uMIepun 6bUIN NCTOPUYECK) 0OpeydeHbl, 4TO U Ipo-
U30LUIO C HUMM B UCTOPUIECKOM IIPOILJIOM.

TpeTnit Tun rocygapcTBa — abCOMOTUCTCKAsA MOHApXMA. Vnen abcomoTICTCKOi MOHap-
X1 pasBuBaloTCcsA Ha pyoexe CpenHux Bekos 1 HoBoro Bpemennu. HecmoTps Ha ciipaBepiu-
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BYI0 KPUTMKY JQHHOTO THIIA IIPABJIEHNS, HO C TOYKY 3peHMs (PyHKIMOHMPOBAHUSA I'PAHMUIL
CTIeflyeT OTMETUTD, YTO B IIePUOJ 3apOX/ieHNs 1 GYHKIMOHMPOBaHMS aOCOIOTHBIX MOHAP-
xnmit (Ha pasHBIX TEPPUTOPUSAX B Pa3Hble CPOKM) IPOVCXOAUT TePPUTOpUAIbHAs KOHCOMNAA-
1A ¢ popMUpOBaHIEM TEPPUTOPUI TOCYAAPCTB U ONIPefie/ieH s TOCYAapCTBEHHBIX TPaHMLI,
KaK OJJHOTO U3 aTpubyTOB rocygapcraa. [lo aToro nepuopa rpaHuiamMm obuiecTsa IofaBa-
JIMCh TPAHUIIBI He TOCYlapCTBEHHBIE, a reorpaduyeckiie I aiMIHUCTPATUBHbIE, KOTOpPbIE
MpPOeLVPOBATIUCH HA COLIMYM. MOHapXu >Ke CTany co3faBaTh FOCYLapCTBEHHbIE efVHNUIIbI,
dbopMupoBamyu HalVM, YCTAHAB/INBA/IN CTAOM/IbHBIE TOCYAAPCTBEHHBIE TPAHNUIIBI C 000PYHO-
BaHueM (GopTHPUKAIMOHHBIX coopykeHmit. Hanpumep, cranosnenue abcomorusma B XVI
B. 11 DpaHIuy MMeIo IPOrpecCUBHBIN XapaKTep, HOCKOIbKY KOPO/IeBCKasi BIAaCTb CIOCO0-
CTBOBAJIa 3aBePIICHNIO TEPPUTOPUATBHOTO 00benyHeHNss OpaHIVM, YyCTAHOBIEHWIO eVHBIX
rOCyHapCTBEHHBIX IpaHnl], GOpMIPOBAHMIO eAVHOI (PpaHIly3CKOI Hauym, 60mee OBICTPOMY
Pa3BUTHUIO IPOMBIIIIEHHOCTH ¥ TOPTOB/IY, PaljOHA/IN3ALNY CUCTEMbI AIMUHUCTPATUBHOTO
ynpasnenus. B Poccun abcomornam crioco6cTBOBaI 00beAMHEHNIO TOCYJapCTBa U 3aIUTHI
€ro OT BHEIIHVIX YTPO3, @ IeCIIOTUYHAsl B/IACTh aKTYBHO paboTasa HaJj yKpeIIeHeM TpaHull,
CO3[IaHN BOEHHBIX ITOTPAaHNYHBIX IIOCE/IeHMII IIPOTUB BHELIHeN arpeccuil. B abcomoTHOI
LIeHTPa/IM30BaHHOI ecnotuy ¢ a¢dextuBHON 610pokparueit (Tanckmit Kuraii) rpanuis,
KaK MbI y)ke OTMedany, GYHKIMOHVPOBAIN B )KECTKOM PeXIMe.

YeTsepThlii THII TOCyfapcTBa — BoTunHa. Poccuiickuii ygenniii C. A. [lanapun B otnnune
OT OOIIENPUHATOTO TepMIHA BOTUYNHA,” BBE/I JAHHOE MOHATHE B ITOJIUTOJIOTUIO B 3HAYCHNM
OfiHOII U3 pOPM JTOKa/IbHOI TOCYAAPCTBEHHOCTH IpsAMoOro yrpasienus [15, c. 10]. C Toukn
3peHMs FOCYAAPCTBEHHOTO YCTPOJCTBA, IO MHEHMIO YUY€HOTO, BOTYMHA — «3TO HaXopsAllye-
Csl B IOXKM3HEHHOM WM Hac/IeICTBEHHOM BJIafleHU IPOCTPAHCTBO Hepas/ienAeMoll BIacTi,
CyZia U paclpaBbl C AAMUHUCTPATUBHBIM LIEGHTPOM B BUJie 3aMKa, MOHACTBIPS, KpeMJId, XaH-
CKOJ1 CTaBKY, JoMa OOIHHOTO coBeTa M T. IL.» [15, ¢. 10]. ITo pasmMepy oHO MOXKeT KomebaTbcs
OT PANOBOTO eNMCKONCTBa B CBAlLeHHOI PMcKoI nMnepuy, MpaKTUYecKy COOCTaBIMOTO
TI0 IUIOLIAJY C TOPOIOM TOCY/IapPCTBOM, IO HEeOOJIBIIOTO KHSKeCTBa-ye/Na, IPOCTparole-
rocsl Ha JIeCATKM MU JlayKe COTHIO-APYTYI0 KMJIOMeTpPOB — Kak, Hampumep, CepIyXoBcKoe
KHsDKecTBO B CeBepo-Bocrounoit Pycu mmm Apaebunbckoe meiixctBo «CedeBuc» B Ilpu-
Kacnuu. [1o TosB/IeHMs COBPeMEHHOTI0 HallMOHAa/IbHOTO TOCYAApCTBa BIACTDh MOMUTUYECKO-
O LleHTpa He paclIpocTpaHA/Iach Ha BCe Hace/leHNe 1 BCce TePPUTOPUN, HaXOAAIIMeCs B eTo
HO/[YMHEHNN, 2 OTPAHNYMBAJIACH BJIAJICHUAMU IIpaBUTeNA (KHA35, KOPOs, MOHapxa). Uro
KacaeTcsl TPAHNUL], TO UX POJIb, CYIIHOCTD ¥ YKPEIJIEHHOCTb IIPAKTUYeCKY ObUIM TaKye KaK y
TOpPOJOB-TOCYAAPCTB (a MHOIMA GU3NYECKV U MeHee YKpeIUIeHHble, Hocsle popMaabHOe
3HaueHMe), KaK IPaBIUIO, IPOBOAWINCH B COOTBETCTBMM C €CTECTBEHHBIMM 9JIEMEHTAMU U
dakTiyeckn o01eil TepPUTOPUATBHON TPAHUIIBI He OBUIO: CYIIeCTBOBAMU PyOexxy MeXay
B/IaIeHVSIMY KHs3€ll, KOPOJIeil U T. [I., KOTOpbIe, ObIIV M3BECTHBI MECTHBIM XXUTEJIAM, HO He
UMeIolye TOCYAapCTBEHHOTO 3HAYeHA.

TakuM o6pa3oM, B TOT IepUOJ Pa3BUTHA IOIVICOB, UMIIEPHIT, AOCOMIOTHBIX MOHAPXMI,
BOTYVH I'PAHNI[bI IIOHVMA/IVCh IIPEVIMYIIeCTBEHHO KaK «BOCHHbIe 00'beKTBI MM CTEHBI» [19,
c. 204]. Croia MOXXHO OTHECTH CTPOUTEIBCTBO «JIMHHON CTeHbl» 0T AQuH jo mopra [Tupeii,

* BorumHa - 3T0 opMa IpeBHEPYCCKOTO 3eM/IeB/IafieH s, osAByBInaAca B X Beke Ha Teppuropyun Kuesckoit Pycu. Borunua
- 9T0 COOCTBEHHOCTh KOHKPETHOTO Ye/I0BeKa, OH MOT 3eM/TI0 OOMEHATD, IPOJATD, CAATh WM MOJENUTh, HO TOIBKO C COITIACUS

POACTBEHHUKOB.
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HaCbINKa 3€M/IAHBIX BaJIOB PUMCKIMM JIETMOHEpaMy BLO/b [IyHas 11 3alUThl OT BapBapoB,
IIOCTPOINKY BenmKoit KUTaiCKO CTEHDI [/ 3alUThI OT arPECCUBHBIX KOYEBHUKOB, CO3/JaHNE
3aCEYHOM YePThI — CUCTEMbI KPEIIOCTEN, 3EM/IAHBIX BAJIOB, JIECHBIX 3aBasIOB /A 3allUThl Mo-
cKOoBcKoro rocyfapcrsa XVI B. ot tarap. IIpudem, Bce 3TU rpaHuULbl B OTIMYME OT COBPEMEH-
HOJ1, He ABJIANNCDH YeTKUMU U OIIPEJe/IEHHBIMY IPAHULAMI TOCY/IaPCTB, a YCTaHAB/IMBAINCh
II0 IIPaBy CU/IBHOTO, @ OHO, KaK 13BeCTHO, MeHseTcs. Ho, B mo60M crydae 9TH MCKyCCTBEH-
Hbl€ YKPEIUIEHHbIE IPAHMIIbI IOKA3bIBAOT KAPTUHY MMPA TOTO IIEPUOJA, TOYKM COIIPUKOCHO-
BEHUA KY/IbTYP, IMHUYU Pa3JIOMa, II0 KOTOPBbIM IIPOMCXOAMU/IO CTOTKHOBEHME LMBUIM3ALINIA
Hanpumep, Pumckasa n Kurasickas umnepun HaJesaay TpaHULy CUMBOINYECKUM 3HAa4eHU-
eM Gapbepa, OT/e/IAIero MAP LUBIIN3ALUY OT MIPa BapBapoB.

IIATBI TUII TOCYAApCTBEHHOTO YCTPOVICTBA — HAIIMOHA/IbHOE TOCYIapCTBO. B cBOEM Kmac-
CUYECKOM BIJI€ HallMIOHATIbHOE TOCY/IapCTBO CKIafbIBanoch B EBpone Ha nporskennn XVII
- XIX BB. mocne BCCTCl)aHbCKOI‘O mupa (1648), momsemiero utoru TpualaTHIeTHE BOWHBI
u Pepopmanyy 1 3akpenuBIero B MeXXYHAPOAHBIX JJOTOBOPAX MeX/[yHapOZHO-IIPABOBBIE
MOJIOKEHM I HOBOTO MUPOycTpoiicTBa B EBpone. Kak oTMeTnn aMmepuKaHCKMIi IOMUTONOT U
ucropuk Yapnss Tumm «Bectdanbckuit Mup (1648) B KOHIle TpUALIATUIETHEN BOJIHBI BIIEp-
BbI€ ACHO IIOKa3aJl, YTO BCeil EBpolle mpeacTonT paspeneHne Ha Y€TKO BbIleJIeHHbIE CyBEepeH-
Hble TOCY/JApPCTBA, YbM I'PAaHMIIBI OIpefie/leHbl MeXXTOCYAAPCTBEHHBIMI COIIAIICHUAMI» [4].
Y>xe co BTOpoit monoBuHbI X VII B. MocTeneHHO Ha NepefHuil IIaH MeX/IyHapOHOIT o0Iie-
€BPOIIENICKOM >XM3HM CTa/M BBIXOAWUTDH HayaBIIVe BO3HUKATD LIEHTPA/IM30BaHHbIE HAIVO-
HaJIbHbIE TOCYJAPCTBA, KOTOPbIE PYKOBOACTBOBA/INCH CKOPee HAaIlYIOHATbHBIMY MM O0IIero-
CYIApCTBEHHDIMM, HEXKENM JUHACTUYECKMMI MHTEPECAMM TOTO WIN MHOTO IIPaBAIIEro loMa.
ITosTomy rpannubl B HoBoe BpeMsA cTanmy UIpaTh BaXKHENIIYIO PO/Ib B YCTAHOBJIEHNUN €BPO-
3aIa/IOLeHTPUCTCKOro Mupa. TobKo MOC/e YCTaHOB/IEHN S OOLeIIPU3HAHHbBIX I'PaHMNL] CTAJIO
BO3MO)KHO O0ecIieyrBaTh HEe3aBUCUMOCTb U CAMOCTOSTEIbHOCTb TOCYAAPCTBEHHON BIACTY
Ha TeppPUTOPUIM T'OCYAAPCTBA, HE3aBUCUMOCTb B MEXAYHAPOJHOM OOIeHuy, obecriedeHmne
LIEJIOCTHOCTY U HENPUKOCHOBEHHOCTU Tepputopuu. Ilo mepe yTBepXXIeHNA CyBepeHUTETa
Ka)KJIOTO OT/e/IbHO B3ATOTO TOCYHApCTBa el MPOIecc POpMUPOBAHMS MEXTOCYapCTBEH-
HOJI cucTeMbl. lleHTpanbHOE 3HAaUYeHMe C JAHHON TOYKY 3PEHMs MMe/la CHOCOOHOCTD TOCy-
[apCTB KOHTPOIMPOBATh HAI[OHAIbHbIE TPAHUIIBI, 00eCIIeyyBaTh U YBEIMYMBATh CBOKO BO-
€HHYIO MOIIb ¥ B CHJTy 3TOIO KOHTPOIMPOBATh IIOJIOKEHNE [ie/l BHYTPU CTPAHbBI ¥ OTHOLIEHNA
C BHELIHUM MUPOM.

B MuUpoBOM NPOCTPAaHCTBE MOABUINCH FOCYJAPCTBA, 110 OTHOIIEHNIO K KOTOPBIM IIpU-
MEHUMO OIIpefie/ieHie CyBepeHHOro rocyzapcrsa cT. 1 Konsenunn Montesupeo [36]: «lo-
CYJApCTBO — CYObeKT MEXIYHApPOIHOIO IIpaBa, KOTOPHBIN JJO/DKeH 00IafjaTh CIefyolMy
KBa/IMPUIMPYOLVIMY €T0 XapaKTePUCTUKAMU: TIOCTOSIHHBIM HaceleHVeM, O4epYeHHOI Tep-
puUTOpMEI, IPAaBUTEIBCTBOM 1M CIIOCOOHOCTBIO B OTHOIIEHME C APYTUMY TOCYAAPCTBAMIL».
Vnave roBops, GopMUpOBaHME TOCYJAPCTBEHHOIO CYBEepEeHUTETa COCTAB/IA/NIO YacTh IIPO-
Ijecca B3aMIMHOTO IIPU3HAHMA TOCYJapCTBAMI APYT APYTa, T.e. KaK/J0e TOCyJapCcTBO 0053bI-
BaJIOCh He BMEIIMBATHCA B IOPUCAUKIUIO JPYTOTO FOCYAAPCTBA. ITO OBIJIO BO3MOXHO TOIBKO
TII0C/Ie IPU3HAHNUA TOCYAapCTBEHHBIX TpaHull. BriepBble B MUPOBOIL MCTOpUM ObIIM 0603Ha-
YeHbI I, YTO He Ma/IOBa)KHO, NPM3HAHbBI TOCyJapCTBEHHbIE TPAaHUIIbI TOCYAAPCTB 3anagHoll
EBpombl B paMKax MeXAYHapOJHOTO IIpaBa, KOTOpble COOTBETCTBOBaMM Bectdambckomy
MVPHOMY JIOTOBOPY M HE MEHAINCh Ha IPOTAKEHUM Lienoro cronerusa. Ha manHoMm sTame
BHayaJsie IIPOUCXONUT OrOCyNapCTBIEHNE TPAHNULL M YCTAHOBIEHUA TOCYJapPCTBOM BOEHHOTO
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KOHTPOJIA HaJi HUMM, B Ia/IbHeIIIIIeM, TOCYlapCTBEHHAs TPaHNIIa IpuoOpeTaeT, TakxKe, poib
VHCTPYMEHTa 9KOHOMIUYECKOTO, IIPeXK/ie BCero, GUCKaTbHOTO KOHTPOJIA.

OueBUJHO, YTO B IOC/IEAYIOLIEM IO Mepe (OPMUPOBAHMS KPYNHBIX HAIVIOHAIbHBIX
TOCYHapCTB 3a CYET IOITIONIEHNMs MM MHOXKeCTBA MEJIKUX IOJIUTUYeCKUX 00pa3soBaHmil 1
4eTKOV (UKCALMy TOCYapCTBEHHBIX I'PaHMI] HOMUTIYeCcKas KapTa EBponsl nmpuobperana
COBEPIIEHHO MHON BUJ. JIydIlle BCEro sTo NpOABIANOCH B TMXOPaflOYHOM 3aXBaTe KOJIOHMUIA
BeywuMu esporeiickumu gep>kasamu B XIX B. IToctenenno k XX B. rocyapcTBeHHas Ipa-
Hyna B EBpomne nprnobpena MHOrOQyHKIMOHAIbHBIA XapaKTep M CTaja JMCIONTb30BaTbCs
IJIA pEryINpPOBaHUA MOMUTUYECKUX, SKOHOMMYECKUX, COLMANIbHBIX, Ky/IbTYPHBIX U OPYIUX
KOHTaKTOB. A cO BTOPOIf ONOBMUHBI XX B. MHTETPAlIOHHbIE IIPOLIeCCh MEHAIOT eBpOoIIeii-
CKO€ IIPOCTPAHCTBO: peanusyeMas EBpOCOX030M MHTErpallIOHHAA MOMUTHUKA CIUIOYEHUA U
cospanue EC ¢opmupyeT HOBYI0 TeppUTOPUANTBHOCTD, KOTOpPas, B CBOI0 O4epefb, BIMIET
Ha COCTOsIHVE HAIVIOHA/IbHBIX TPAHUI, iefiast UX Oonee nmpos3paunbiMu. [Ipudem, nepenaBas
IIO/IHOMOYMSI Ha CyOHAI[MOHA/IbHBIN YPOBEHD, B TOM 4MC/ie GYHKIUIO YIIPAB/IeHV BHEIIHY-
MM TpaHULIAMU U Jenas BHYTPeHHMe I'PAaHMIIbL [ TocyaapcTBa-uaeHbl EC npo3paynbiMu
rocygapcrtsa EBpocorosa 1mojydaroT B3aMeH 3HAYUTE/NIbHO OOJblliee — BCTpayBaHuUe B ITIO-
0a/bHOE 9KOHOMIYECKOe IPOCTPAHCTBO 1 YCUJIEHNE MO3UILINIL B MYPOBOI 9KOHOMMKe, I710-
0abHOIT ¥ pernoHanbHON nmomutuke [32, c. 203]. A mpopBmxenue EBpocorosom teopun n
INPaKTUKM YCTOMYMBOIO PA3BUTHUA, PACIIMPEHE TIOUTUKI COCENICTBA IIyTEM CO3JAHUA UM
IPEUMYILEeCTB B BYjie 6€3BM30BOI0 PEeXVMa M JIbTOTHOTO IOCTYIIA TOBAPOB U YCIYT HA €B-
poIeiickMM pbIHKaM ITOKa3biBaeT, YTo EC depes ympaBjeHMe TpaHUIIAMU ¥ IIOTPAaHUYHBIM
COTPYIHMYECTBOM PACIIMPAET CBOE INOUTNYECKOE IPOCTPAHCTBO U CTUMYINPYET SKOHOMM-
JecKye, HOMUTIYEeCKIe U COLMaIbHble pe)OpMBI Ha eBPOIIENICKOM KOHTEHTE JIs CO3/IaHNA B
pernoHe CTabMIbHOI U 6€30I1acHON Cpefy A1 BCeX FOCYAaPCTB KOHTMHEHTA.

Takum 06pasoM, clefyeT OTMETUTD, YTO GOPMUPOBaHME IPEACTABICHUA O TPAHNIAX U
ee KOHIIeNTax B 310XV AHTUYHOCTY, Bospoxxaenns, Hosoro u Hoseiilero BpeMeHu, BIJIOTb
Z0 COBPEMEHHOCTH IIPOMCXOAU/IO B KOHTEKCTE Pa3BUTUA COLMAIbHO-TIOIUTUYECKUX U T€O-
MOIMTUYECKUX YYEHUI ¥ IPAKTUK, LJeHTPAIbHbIM 3B€HOM KOTOPBIX BBICTYIIA/IM YYE€HUS O
TOCYHapCTBe, €ro IPUPOJie ¥ 0COOEHHOCTSIX TEPPUTOPHUATBHOTO PYHKIMOHUPOBAHSA, IO/ -
TUYECKOM IIPOCTPAHCTBE C €0 0OCOOEHHOCTAMY PACUIMPeHMsI M CKaTus, 00pa3soBaHMs 9KC-
TEPPUTOPUAIbHBIX TPAHNL].

4. CoBpeMeHHbIe (POPMBI TOCYyFapCTB B KOHTEKCTe 0COOEHHOCTEl (PyHKIIMOHNPOBa-
HUA TpaHuL. B HacTosmee BpeMs mpy, Ka3anoch Obl, eiMHO0Opasuy BceX TOCyAapCcTB MIpa
CYLECTBYIOT TPY MX PA3HOBUIHOCTH: 10-COBPEMEHHDIE, COBPEMEHHBIE, I I0CT-COBPEMEHHbBIE
[15, c. 20] co cBoMMM 0CcO6EHHOCTAMY QYHKIMOHMPOBAHWUM TPAHNILI.

K 1o-coBpeMeHHBIM roCygapcTBaM OTHOCATCS PBIXJIble (110 CBOEN BHYTPEHHEN CIIOYeH-
HOCTM) MIM HEeCOCTOsBIIMecs rocyfapcrsa. OHM He CIIOCOOHBI MIM YaCTUYHO CHOCOOHBI K
o0ecreyeHNIo CyBepEeHUTETa U He3aBYICUMOCTM, HAllMOHA/IbHOI 6€30I1aCHOCTY, TaK KakK IIpa-
BUJIO, OTCYTCTBYET BHYTPEHHAA CIVIOYEHHOCTD ¥ OHM HaXOJATCA IO, BHEIIHNM yIIPaBIeHN-
€M, KOHTPOJIeM W/IV aTpOHaXKeM. [paHMIIbl B IOTHOI Mepe He KOHTPOIUPYIOTCS, 0COOEHHO,
B IVTaHE SKOHOMMYECKOII, HAYYHO-TeXHNYECKOI, MH(POPMAIVIOHHO 6e3011acHOCT, MUTPa-
LIVIOHHOV IIONIUTUKN. YCTIOXKHAET CUTYal sl Ha TPaHULaX U TO, YTO B 3TUX TOCYAAPCTBAX, KaK
IIPaBIUJIO, CYILIECTBYeT OOJIbINAs KOPPYIILIML.

B coBpeMeHHBIX rocygapcTBax Hambosee 4eTKO IPOCIEKMBAIOTCS YEpPThI TOCYAAPCTB
BeCT(]aTbCKOrO THUIIA: HEIPUKOCHOBEHHOCTh CYBEPEHUTETA, ONpeie/IeHHas 3aKPbITOCTh OT
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BHEIITHETO MV, CU/IbHBII VIV CTPEMAIIMIICS K CMIBHOMY KOHTPOJIb 32 TeppUTOpMeN 1 006-
mectBoM. [ocygapcTBo obecreunBaeT JaHHbIE YCIOBYS O0Iee YKeCTKUM PeXXMMOM QYHKIV-
OHMPOBAHMS IPAHUI], 0COOBIM BHUMaHNe K HAIIMOHATBHOI 6€30acHOCTH.

be3ycnoBHO, 1 B COBpeMeHHBIX TOCYAApPCTBAX, HECMOTPS Ha CTpeM/IeHe K HeIIpOHUIIae-
MOCTY I'PaHMI] Ha IIPAKTHKe MOTYT OBITh pasIn4Hble KOMOMHAINM OOYCTPOIICTBA TPAHMUIBL.
Tak, Hanipumep, st Poccyn eBpornerickas TpaHuIia IpefiCTaBsieT COO0I YeTKYI0, CTPYKTypU-
POBaHHYIO ¥ HEIIPOHMIIAEMYIO JIMHMUIO, TO Ha BOCTOKE TPaHNIIa 1O CUX ITOP OCTAaeTCsA 30Ha/lb-
HOJI, pacIIBIBYaTOl 1 IIPOHMIIaeMoll. Takoe «pa3pbIxjieHye» I'PAHUILI B IIEPBYIO OYepenb
CBSI3aHO CO CBOeOOPa3HbIM pasfBOEHMEM POCCUITICKOI rpaHuiibl B [leHTpanbHO- A3uaTckoM
pernone. Hapany ¢ ykpenieHHOI ToCyjlapCTBEeHHOI TpaHu1iell MOSABUIUCH BeCbMa yC/IOBHbIE
" IpoHKIIaeMble Tpauuibl Poccun co crpanamu CHT [13, c. 15-41].

B nocT-coBpeMeHHBIX TOCyJapCTBaX OCHOBHBIE 3HAYVMIMBbIe YepPThI BeCT(aIbCKOro ToCyap-
CTBa, TaKJe KaK 3aKPbITOCTb, 000XKeCTB/ICHNE CyBepPEeHNTEeTa IIPeoyjo/eHbl. [JeMokparus, cBo-
00/1bl, yBaXKeHNe TIpaB Ye/IoBeKa, pasjieeHne 6e30IIacHOCTI MeX/y TOCYAapCTBOM U Tpax-
JQHCKMM OOIIIeCTBOM JJAIOT IOTIOTHUTENBbHYIO BO3MOXKHOCTD I BHYTPEHHE CITIOYeHHOCTH
B 9TUX IOCYAApCTBaX, IeMIAI0T UX OoJee CUIbHBIMY, O6oree 9P PeKTUBHBIMMY, OoJIee CIIOYeH-
HBIMI. YCTPOJCTBO U PYHKIMOHMPOBAHME TPAHUI] B YC/IOBUAX OTKPBITOCTY IIOCTCOBPEMEH-
HBIX rocymapctB (rocymapcrBa EC) B OCHOBHOM HampaB/ieHbl Ha CO3JjaHVe MaKCUMaTbHO
KOM(OPTHBIX YC/IOBUSA TI€PEBYDKEHNS [ CBOMX IPak/iaH, OusHeca, paKiaH IPYTMX CTPaH.
BHYTpyM pernoHambHbIX 0ObeIVHEHMI U1 TOCYAAPCTB-YYaCTHUKOB CO3JAI0TCS O/1arOnpusT-
Hble YC/IOBUA JJIA TIepeiBYDKeHN A Yepe3 TPaHMIIbI JTIOfieil, TOBApOB, YCIYT, pUHAHCOB.

W3 ckazaHHOrO Bblllle ClAeAyeT, YTO TOCyJapCTBeHHAs I'PaHMIA B Pa3HBIX TUIAX TOCY-
JapPCTB MOXKET «BBIIVIAAETh» IT0-PAa3HOMY ¥ 00/1a1aTh OT/IMYHBIMIY APYT OT APyra KadecTBaMI,
TEM He MeHee B XOJie HayYHOI! 9BOJIIOLMY IIO3HAHV OCTENIEHHO YeTKO 0003HAUMINCH [IBe
JIeKCeMbI IOHATHSI «TPAHNIIA», UMEOII[Ne [BAa OTTeHKa MPAKTUIECKOTO (B OT/IMYNE OT IPeBHE
¢unocodckoro) ee 3HaueHNA. Bo-IepBBIX, 9TO «yC/IOBHAS JMHYSA, Pa3fe/sioas CMeXHbIe
o0acTy, BlIaieHVs, y4acTKa, ABJIAIOIAsAC Ipefie/loM KaKoi-Tnbo TeppuTopuy; 4epra pas-
mena» [23]. Bo-BTOPBIX, 9TO «yCIOBHAS NMHUA, pasfie/AolNias TePPUTOPUN VTN BOJBI CMEX-
HBIX TOCYHApCTB, pybex» [31, c. 268]. [laHHOe Hay4HOE OHMMAaHME STUX TEPMUHOB BOILIO
B TOCYAapCTBEHHbIE IOKYMEHTHI B c/lefyioieli popmynmposke: «[ocygapcTBeHHas rpaHnIia
IpefiCTaB/IsAeT OO0 TMHMUIO (M IPOXOASAILYIO IO 3TOJ IMHUM BEPTUKAIbHYIO IIOBEPXHOCTD),
OIIpefie/IAIOLIYIO TIpefie/ibl TePPUTOPUY TOCYAAPCTBa (CYIIN, BOJ, HEAP ¥ BO3AYIIHOTO IIPO-
CTPAHCTBA) ¥ COOTBETCTBEHHO IIPefie/Ibl AeVICTBUS TOCYAAPCTBEHHOTO cyBepeHuTera [5]. B
3akoHe Pecniy6nmuku Bemapych rocygapcTBeHHas rpaHniia 0003HaYeHa KaK «IMHUA U IpO-
XOJALAsl 110 3TOM JIMHUM BePTUKAIbHAS IIOBEPXHOCTD, OIpefessiolye Ipefe/nbl TeppuUTo-
pun Peciybnukn benapych (cyum, Bofi, Hefjp, BO3AYIIHOIO IIPOCTPAHCTBA)». AHATIOTVYHbIE
TPaKTOBKM TPaHUIIbI MMEIOTCA U y OPYTUX rocygapcTs. Bo Bcex rocygmapcrsax rpaHuiia B
HacTOsilllee BpeMs BBINONHAET ONpefe/ieHHble (PYHKLMM: OTpaHMYEHNUs VIV UCKIIOYEeHWs
Bbe3/la HeXKelaTebHBIX UL, MCK/II0YeHU s KOHTAKTOB MEX/Y KUTENAMU COIpeieNIbHbIX TO-
CYHapCTB, 3a/iep>KaHus IPeCTYITHUKOB, KOHTPabaHAMCTOB, COOpa MOLUINH ¢ BBO3VIMBIX M/IN
BBIBO3MMBIX TOBApOB, KOHTPOJISI 32 KBOTaMI BBO3MMBIX TOBApOB, 32 JBVDKEHMEM BalIOTHI,
IOJIeTaMM, CAHUTAPHOTO KOHTPOJIA U T.JI.

5. HoBble MOgX0AbI K HOHMMAHUIO TPAHUIIBI B KOHTEKCTE COBPEMEHHbBIX reONonuTmye-
CKUX npoueccos. [locrenenno, HaunHas ¢ KoHUa XIX B. ¢ Ha4a/I0M pasBUTUA HOBO HAYKM
«T€OTIONIUTHKA» CTa GOPMMUPOBATHCS HAYYHbIE MOAXOABI M KOHLENINM K QYHKIVIOHUPO-
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BaHuIo rpannl. [ocygapcTBeHHas rpaHNIa CTala ONpPefe/IAThCA KaK IMHNA, PUKCUpyoLast
TEePPUTOPUIO TOCYAAPCTBA. B PpeHOMeH MOHATNSA TpaHMUIIbl yYEHbIE U UCCIEOBATeNN CTIN
BKJIIOYATh TAKOJl CMHOHVIMHBII PsAJ] TOHATUI KaK IIPENATCTBIE, IIepexof, bapbep, Mexa, py-
0eX, ITOPOT, I'PaHb, CTHIK, AMAJIOTL, IIPefierl, YepTa U ApyTre.

B KOHTEKCTE reononmMTNYecKux MOAXO[0B B Pyc/e MEX/YHAPOSHbIX OTHOLIEHUIT KPYII-
HeIINI TeopeTuK amepukanckon monutukn Hukonac [Ixon CraitkmeH («OTel» TOMUTUKA
aTIaHTM3Ma) CO3/Ia/T KOHIIEIIMIO «CAeP>KUBaHMSI» TPaHuLIbl [35, ¢. 437], unewn «aHaKOH/bI»
— KOHTPOJIA ¥ YAYLIeHVs OeperoBbIX TePPUTOPUIL, IPUHIINII «HTETPUPOBAHHOTO KOHTPOJIA
HaJl TeppUTOPUEIT», KOTOPBII JOTDKEH OCYLIeCTBIATbCA AMEpPUKOI M0 BCeMY MUPY B LIe/IAX
HEJIONYLE€HNA YCUIEHU T€OTIONIUTUYECKIX KOHKYPEHTOB.

B 70-x rr. XX B. BO3HMK IOJIMTUYECKNII ITOIXOJ, K TPAHMIIE, KOTOPbIVI B OCHOBHOM IIpVIMe-
HSJICSL B paspellleHN MeX/[YHaApOJHbIX 1 IOTPaHNYHBIX KOH(INKTOB. Ba>kHOiT KaTeropueit
T€OIOIUTHUKHN ABJIAETCA IIOHATIE IOIUTUYECKOe IIPOCTPAHCTBO, KOTOPOE 0YEPUYEHO IPaHu-
namu. [TomuTiaeckoe MpoCTPaHCTBO — 3TO OfMH 13 IIABHBIX IIPU3HAKOB rOCyAapCcTBa. Tako-
BBIM €TO0 JIeJIAI0T I'PaHMIIbl, BBICTYIAIONIVE (AaKTOPOM €ro 6e30MaCHOCTY 1 IPOCTPAHCTBEH-
HBIX OTHOIIEHMII MeXJy rocygapcrBamu. [eonommriyeckas mpobjaemMa rpaHul] BO3HUKAET
BCer/Ia, KOTjja HaunHaeTcss 60pbOa 3a KOHTPOITb, MPUCOeNHe e, OCBOEHVIe TOMUTUIECKOTO
npocTtpaHcTBa. IIpndeM, make MeXXJy CaMbIMU JIPY>KECTBEHHBIMU TOCYlapCTBaMy I'PaHUIIA
— 9TO BCETAA INOUTHUKO-CTPATErnyecKas IVHNAA pas3fielieHNs X UHTEPEeCOB.

91y ocobeHHOCTS eme B KoHIe XIX B. ormerwn Hemenkuit ydenslit @puppux Pariens,
OfIVH M3 OCHOBaTeJIell FeONIONIUTUKY KaK HayKu. [34, c¢. 97-107]. B yacTHOCTH, OH yTBep>Xar,
4TO BCe TOCYAAPCTBa 0OpedeHbl Ha TO, YTOOBI PasBUBATLCS Yepes3 LMK/IbI CAVUSHMIL U HIOTTIO-
IIeHUIT, paclIMpeHnIt U Cy>KeHUI. DTO HEYMOJMMBIN 3aKOH MOMUTUYECKOTO IPOCTPAHCTBA.
[panuna ectb nepudepuitHbIi OpraH rocyfapcrsa (IIOHATOro KaK OPraHu3M) U KaK TaKOBOJI
CITY>KUT CBUJIETE/IBCTBOM €I0 POCTa, CUJ/IBI U C/TA0OCTY U M3MEHeHMIT B 9TOM OpraHmsMe. A
€r0 OTHOILIEHNE K FOCY/IapCTBY KaK K )KMBOMY OPraHM3MYy IIPEJIIoaraeT 0TKa3 OT KOHIEI-
LUV «HEPYLIMMOCTY IPaHNI]». DTV IPUHIVIIBI <ITOIUTHYecKo reorpadum» . Patuens cra-
JIV OTIIPABHOJ TOYKOI [/I1 BCEN Ja/IbHENIIEN TeOIONUTUYECKON MBIC/I B OTHOILIEHNMN TOCY-
mapcTBa u ero rpanu. Jpyroit Hemenxkmuit yaenslit Kapn Xaycxodep [30] kynbTuBuposan y
HEeMeLIKOT'O Hapojia He TO/IbKO YyBCTBa FeOIONUTIYECKIe, HO U «9yBCTBa ITpaHul». OH Takke
OTMeyYajl, 4YTO He/Ib3sl pacCMAaTPUBaTh IPaHUIIbI KaK YTO-TO HaBCEIZia JaHHOE, OHY — >KVBbIE
OpTaHbl, paclMpsAIMecs U COKMMAIOIIMecs IT0J00HO KoXe U APYTUM 3alUTHBIM OpraHaM
Ye/I0BeYeCKOro Tesa.

VI B coBpeMeHHBIII NTepUoJ, NOMUTUIECKOe IIPOCTPAHCTBO — 3TO OJVH U3 ITIABHBIX IIpU-
3HAKOB IOCY[JapCTBa, a B IIPOCTPAHCTBEHHBIX OTHOIIEHMAX MEXY TOCYHApCTBaMI BeCbMa
B)XHYIO PO/Ib UTPAIOT I'PAHUIIBI, BhICTYIAoOMMe GpakTopoM nx 6esonacHocTn. [lpudem, u B
COBPEMEHHDII ITEPMOJ, HY OJJHA TeONOAUTUYECKasA NIKOJIA He IIPEJyCMaTPUBAET IIOCTOSHCTBO
TPaHNUL], @ HA0OOPOT, YTBEPXKAAETCS, YTO €C/IU He MIPOMCXOAUT PACIIMPEHMS TOTUTNIECKOTO
IPOCTPaHCTBa (TOOBIMYU MeTOaMM 9KCIIAHCUN), TO TIPOUCXOUT TeOMOTUTIYECKOe CXKATIe
- moTeps mpocTpaHcTBa ((Ppusndeckoro, reorpadpuueckoro, SKOHOMIYECKOTr0, MHPOpMaIy-
OHHOTO, 1Jeoorn4eckoro). V B Hacrosiee BpeMs HeVICTBYeT OAMH U3 Ba>KHENIINX 3aKO-
HOB TeOIIO/INTYKY O PO/ yCuIeHus (paKTopa MIPOCTPAHCTBA B YeJIOBEUECKOI CTOPUNL: YeM
OOJIBILYIO CTeIIeHb KOHTPOJIS HaJl IPOCTPAHCTBOM obecriednBaeT cebe Ta VU MHasI VBTN -
3a1usi, TeM JUHAMIYHee CTAHOBUTCS ee Pa3BUTHE Vi TeM OOJBIINMI BIACTHBIMU TOTHOMOY Y-
AMI U BO3MOYKHOCTSIMI OHa 00jIafiaer.
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[TosToMy B CTabMIBHOCTM CYILECTBOBAHMA FOCYAAPCTBA, COXPAHEHMS €T0 CyBepeHUTeTa
Ba)KHYIO POJIb UTPAIOT HAllMOHAJIbHbIE IPAHMUIIBI.

[Tepexops K ITTaBHOMY ITyHKTY HAILIETO MCC/IEJOBAHNSA — QYHKIVIOHVPOBAHUIO TPAHUI] B
COBPEMEHHBIII IIepHOf] CJIEAYeT OTMETUTD, YTO ¥ B COBPEMEHHOJI T'eOIIONINTIKe ITpobema 11o-
JIMTUYECKOTO NPOCTPAHCTBA U I'PaHULI, OYEPUMBAIOIINX MX — OJIHA U3 ITTABHBIX T€M Hay4YHBIX
VICCIIEJOBAHMIL U IOATUKO- AUIIOMATIYeCKOI TpakTuKy. OOIMM MOTMBALMIOHHBIM (POHOM
IS MICCTIeOBAHYS TPOO/IEMBI IPAHNIIBI B HACTOsIIee BpeMsl, HECOMHEHHO, ABJIAeTCS ITTy00-
KU CCTEMHBIN [TT00a/IbHBI KPU3KC, KOTOPBIIL IIepeXknBaeT MupoBoe coodiiecTBo. CaMbIM
CYILIeCTBEHHBIM JIJIs1 TI00011 U3 ero GOpM ABJIAETCS MOTPEOHOCTD B OCO3HAHNY, OCMbICIEHUN
HOBOT'O ITOHMMaHMA TPaHMULL, ¥ KOTOPbIX MHOTO€ 3 TOTO, YTO HEKOIZja Ka3a/loCh IPefleIbHO
SICHBIM U TIOHSITHBIM, CTaJI0 TIPO6IeMATHYHBIM, TOJBEPTaeTCsl COMHEHMIO.

[TpyHIUNIMaNbHOE 3HaYeHNe TTOTYYAIoT POLeCChl I7I00aMM3aly, KOTOpble IIPUBOAAT K
OTKPBITOCTY I'PAaHUI] B 00/IACTY SKOHOMMKM, (PMHAHCOB 11 0COOEHHO MH(POpPMALIMY, YTO CY-
I[eCTBEHHO B/IMsIeT Ha BHYTPEHHIOIO CIVIOYEHHOCTD 00IIeCTBa 1 MHCTUTYTOB TOCYAapCTBEH-
HOTO yIIpaB/IeHNs M, COOTBETCTBEHHO, Ha o0ecIieyeHe HaloHaIbHO 6e3omacHoctu. Ho-
Bble MH(GOPMALVOHHbIE TEXHOJIOTUY, COBPEeMeHHbIe IPOL[eCChl MHHOBAIIOHHO-IIIPPOBOTo
pasBUTHS, M3MeHeHVe MHOPMAIVIOHHO-KOMMYHMKATVBHBIX ITPOIIECCOB, IIOBBIILICHNE VIHTe-
PaKTMBHOTO IOTEHIMajIa /IEKTPOHHO-1IM(POBBIX CPeCTB KOMMYHUKAIIVM U VX MHTerpa-
1[Msl B MUPOBOM MacIiTabe BbI3bIBAIOT TIOSIB/IEHE He CBSI3aHHBIX C HAI[MOHATBHBIMI PaMKa-
MM U TOCYAapCTBEHHBIMY IPaHMI[aMy MH(POPMAIVIOHHBIX cO001ecTB. [JlaHHbIe cO00IIeCTBa,
KaK IIOKa3bIBA€T COBPEMEHHAsA MMPOBAs IPAKTUKA, CO3[JAI0T HOBYIO TPaHCHAL[MOHAbHYIO
TepPUTOPHATBHOCTD, Pa3MBIBAIOT HAIVIOHAIbHbIE TPAHNIIBI U CIIOCOOCTBYIOT CTAHOBJICHNUIO
IIOCTHALMIOHAJIbHOTO MMpPa B MEXHALMOHAJIbHBIX IPAHMULAX, YTO BIMAET HA 3THUYECKYIO U
TpaXXAAHCKYIO MIEHTMYHOCTDb HaI[MOHAJIbHBIX TOCYAapcTB. C pyroil CTOPOHDI, OTCYTCTBME
MEX/IyHapOJJHOTO KOHCEHCYCa 110 BOIIPOCaM Pa3BUTUA NHPOPMALMOHHO-KOMMYHUKAIVIOH-
HOT'O COTPYAHMYECTBA IOCTEIIEHHO IIPUBOJUT K BO3HUKHOBEHMIO TOCYAAPCTBEHHBIX IIPPO-
BBIX I'PaHMUII, KOTOpPble CTAHOBATCS IPEIATCTBYEM IIOTOKAM Pas3INYHOl MHPOpMALINY, CO3-
[AI0T HOBbIe 6apbephbl B 00/1aCTY MEXKY/IBTYPHOTO B3aMMOJEICTBIS [JIs AMAIOTa KYIBTYP,
OoTKpbITOCTM ObIecTBa [22, c. 262]. Kpome Toro, MHHOBauMOHHo—uM(prBaﬂ peBoOMOLA
0003HauNMsa ellje OffHY TeHEHIIMIO: POPMMUPOBaHNE TPAHNUIIBI pas/ielieHNs, 060co0IeHN y3-
KOT'O KpyTra pa3BUTBIX CTPaH HOCTUHAYCTPHUATBHOTO Mypa — popMupoBaHue «KIyda u3bpaH-
HBIX», IV PACTYyILell lerpafialiuy O0IbIINHCTBA MEeHee Pa3BUTIX CTPaH, KOTOPbIe MOTYT Ha
JIOJITYIE TOZIbI OCTAThCS B JOMH/YCTpUaIbHOM amoxe [21, c. 21].

Baxnermmm pakTopoM, BAVAIOMINM Ha COBPEMEHHOE Pa3BUTHE U PeIIAoyM 00pa3oM
- Ha Oypyluee, AB/IACTCA OYEBUIHOE OCTAbIeHNe TOCY/JapCTB, «pa3MbIBaHVe» HAIlVIOHAIbHO-
rO CyBepPEHUTETA VI €T0 HAl[MOHA/IbHBIX TPaHMNI] II0 Mepe YCUIeHMsI IIPOLIeCCOB IT100am3anym
[20, c. 69]. ITonmuTyeckoe MpOCTPAHCTBO, HA KOTOPOM OCYIIeCTBIATCA 3 (HeKTUBHOE ITpaB-
JIeHJ€ Y CYIIeCTBYeT IOJOTYETHOCTb BIACTH B reorpaduyeckoM OTHOIIEHMN, KaK IIPaBUJIO,
6orblile He COBMAMIAET C MOTUTUYECKON TEPPUTOPHEIl, UMeoIeit 0603HaueHHbIe TPAHMUI[BI
— II0 HEKOTOPBIM ACIIEKTaM IPONCXOANUT IIOCTEIEHHOE OTHE/IeH) e HAallOHAIbHO T'PaHMIIbI
OT HallMOHA/IbHOU TeppuTopuu. [ocynapcTBa B MeHblIIIel cTeleHy 60peTcs 3a TeppUTOpuy,
O4YepYEHHbIE OINIPEIeIEHHBIMI TPAaHNUIIAMU, TaK KaK TEPPUTOPUSA yXKe He ABIAETCA OCHOBOI
IS IPOU3BOJICTBA OOIIIECTBEHHOTO OOraTCTBA, @ BO BCe OOIbIlIell CTelleH) KOHKYPUPYIOT 3a
PBIHOYHBIE JTOTI B MUPOBOI 9KOHOMMKe B I7T00anbHbIX rpanuiiax. CremoBaTenbHO, COBpe-
MeHHBIe (OPMBI ITOIUTUYECKON ITI06AIM3aIM BeAYT K IOCTEIIEHHOMY BBITECHEHUIO TePPU-
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TOPMAJIbHOTO IpM3HAKA M3 IIOHATUA IMONUTUYECKON BacTU. MeHsAeTcsa cofiep>KaHue MOHA-
TUA «TOCY/IApCTBO» M €r0 HALJMOHAIbHBIX IpaHu. VIcTopudyecku rocylapcTBO ONMpanoch Ha
HOMUTUYECKUIT PeXIM, QYHKIMOHPYIOLIEM B KOHKPETHBIX I'PaHNIIaX, HA OCHOBE KOTOPOTO
¢dbopmupoBaack npaBoBas ¥ IKOHOMIYECKas cucTeMa. B ycimoBusax rimobanusaummn ajis Toro
94TOOBI TOCYAAPCTBO MOITIO CTaTh CUJIBHBIM U CIIOCOOHBIM 3aLIUTUTD ce0s M CBOM HAIMO-
HaJIbHbIE HTEPECHI B MUPOBOM XO3AICTBE, €T0 MHCTUTYLMOHAbHO-IIPABOBAsA U aiMUHM-
CTpaTUBHAA CUCTEMA JO/DKHA ONMPATHCA HE CTONbKO Ha IONUTUYECKUIT FOCYJapCTBEHHDIN
PEeXVM B HAI[IOHAJIbHBIX I'PaHMIIAX, CKOIBKO Ha ¢yHaHCOBBIN [10] pyHKUMOHMPYIOIINMIT B
r100a/IbHBIX IpaHKLax. [lomuTudeckne peXXyMbl, IPOBOJSAILE TTIOTUTHUKY U3OJIALUN CBOUX
rOCyJapCcTB OT MMPOBOJ SKOHOMMYECKOV CHCTEMBbI, IPOUTPBIBAIOT CTPAHAM, OPMEHTUPOBAH-
HBIM Ha JOCTVKEHIE CBOVX 9KOHOMIYECKIX V1 (PVMHAHCOBBIX Ile/lell Yepes BKII0UYeH Ve HallJo-
HaJIbHBIX 9KOHOMMK B MVMPOBYIO IJI00/IbHYI0 9KOHOMUKY U IOCTYII K MUPOBOMY pas/ie/IeHII0
npubsim [22, c. 147].

Bonpuroi npo6meMoit f1si MHOIMX HAIMIOHATbHBIX TOCYAPCTB SBIAETCS QaKkTUdecKas
HEBO3MOXXHOCTb 00€CIeunTh IOJIMHHOE TOXKAECTBO IBYX MIAEHTUYHOCTEN — HAIVIOHAJIb-
HOJ, JIOKa/IN3yeMol B 0(UIIVAIbHOI IpaHMLie TOCYAAPCTBa, ¥ STHUYECKON, CIVIIIIKOM YacTo
CBOJM apeasioM C 3TOJi TpaHMIIel, He coBNafjaroleit [15, c. 19] — mpepcTaBUTeNM OHOTO 3T-
HOCa OKa3bIBAIOTCA I10 PasHble CTOPOHBI IpaHuLbl. JJaHHAA CUTyalus M CaMOOIIpefie/IeHNe
HOBBIX HallMJ1 COCTAB/IAET BBI3OB JI/IA TAKMUX TOCYHAAPCTB B IVIAHE BO3MOXKHOTO OCIIapuBa-
HIA MEXIYHApONHON JIETUTUMHOCTHU TOCY/lapCcTBa. bosbloe faBleHne Ha TOCyHapCcTBa U
€ro TPaHMIIbl OKA3bIBAOT BBISOBBI CO CTOPOHDI IIPOLIECCOB TPAaHCTPAHUYHOM MUTPALN VN
IIPOBOLVPOBAHIE CENapaTUCTCKIX HACTPOESHMI 1 IBVDKEHMIT U3-3a pyOexa.

[Tpoucxonut GpopMupoBaHe HOBOTO MIPOBOTO HOPSZIKA, IPEAIIONIOKUTENbHO ¢ popMu-
POBaHMEM aBTOHOMHDIX IJEHTPOB MHOT'OIIOJIIOCHOTO MY IOJIULLEHTPUYHOTO MIUPA, CO CBOU-
MU BOCHHBIMY 00Pa30BaHVAMMY, apCeHATaMI SAEPHOTO OPYXMs, 06/1afiaroliye COOCTBEHHOI
9KOHOMMYECKOI1, MH(OPMALVOHHOII CUCTEMOI1, OTYET/IIBO BBIPaXKeHHOI Ky/IbTypoil. [lpen-
II0/IaTAeTCs, YTO KAXKBII U3 L[eHTPOB OyleT MMeTb COOCTBEHHBIE MEXIVBIIN3A[IOHHBIE
TPaHNUIIBI, COOCTBEHHYIO cepy BIMAHNA. DTO NpeAIoaraeMblil BapuaHT, OMM3KUI K Kiac-
CMYecKoMy TuIy 6amanca cui [28], Ho y>ke ¢ MeXXIVBIIN3AIIOHHBIMY TPAHUIIAMI.

Ho camoe raBHOe 111 BBIpabOTKM KOHIeNIuy (YHKIVOHVPOBAHMS I'PaHMI] B COBpe-
MEHHBIII IIEPUO], 110 HAllleMy MHEHMIO, 3aK/II0YaeTCsA B CTIEAYIOLEM: B HACTOSILEE BPEMS «TO-
CYJapCTBaM yIPOXKalOT PYCKM ¥ ONIACHOCTY, @ He Bparu» [3, ¢. 35] u rpaHuna cTaHOBUTCSA
«MeCTOM» 3apOX/IeH)sI M aKTyaIM3alyM LIeJIOT0 KPyra COBpeMeHHbIX BBI30BOB 1 IPOO/IeM:
IIpo6IeMbl IlepeXofja, CMEHbI COCTOSIHMIT QYHKIVIOHVPOBAHM TPAHNL] B YCTIOBUSAX ITI00au-
3alM, KOTJja HALIMOHA/IbHOE TOCY/IapCTBO CTPEMUTCA BIIMCATHCA B MUPOBOE SKOHOMIYECKOE
U pUMHAHCOBOE NIPOCTPAHCTBO, YTO MIPEAIIONIAraeT OTKPBITYE HAL[MOHA/IBHBIX TPAHNILI; MHHO-
BAaI[IOHHO-IIIPPOBOI PeBOMIOLVMN, KOTOPasi TOMAeT CTEPEOTUI 3aKPBITOCTI T'PAHML], OCO-
6eHHO Jy1 MHOPMAILVI; CTPYKTYP GOPMIUPYEMOro HOBOTO MYPOBOTO ITOPSKA C OSBJIEHN-
€M MeXIVBV/IM3AIVIOHHBIX TPAHUIL; TPO6/IeMBbI HOTPAHNYHOTO AMAIOTa MEXY PasINIHbIMMU
KY/IbTYpaMM, TPaJULMUAMA, B KOHTEKCTE KOHLeNINY XaHTMHITOHA «CTONKHOBEHUA LIVBM-
NM3annii»; Ipo61eMbl CMBIC/IA, IIOHVMAHY, AMAIOra ¥ MHOTUX JPYTUX BOIIPOCOB, KOTOPbIE
TasATCA B 00/IaCTY «IOTPAHMYbSI» PA3/IMYHBIX KY/IBTYP M TPAAUIUIL, HAI[MOHAIbHBIX 0COOEH-
HOCTeJI, pasJINYHbIX IPUHIUIOB PYHKIVIOHVPOBAHMS OPTaHOB rOCY/JApPCTBEHHOI B/IACTY 1
yIpaB/ieHUs ¥ OTHOIIeHMs UX K rpanuiie. Heo6xonuMocTh QyHKIMOHMPOBAHNSA I'PAaHNL] B
HOBOJI CUTYaLIUU «MEXIY» U, COOCTBEHHO, IpuobpeTaroT GopMy BOIpoca K BO3HMKAIOIE

61



Academia de
Administrare Publica

AAP RELATII INTERNATIONALE. Plus

HOBOJI Mpo6IeMaTn3anym K caMoii TOCyJapCTBEHHOI TpaHmife KaK 0C000iT pearbHOCTH, T7ie
B COBpPEMEHHBIX YCTOBMSX BO3HMKAET MHOI MEXaHU3M ee CMbICTTI000pa3oBaHmsi, 0COOEHHO ¢
THOsIB/IeHNEM U QYHKIMOHMPOBAHMEM MHHOBALMOHHO-I[M(PPOBDIX, HOMUTUIECKNX, STHIYE-
CKUX ¥ MEXIVBUIN3AMOHHBIX TPAHMII.

6. 3akmroyeHne. VICXofist U3 U3/10)KEHHOTO BBIIIIE, MOXKHO CII€/IATh HEKOTOPBIE BBIBOJIBI:

- BO-IIEPBBIX, TPAaHNIA IPOIIIA AINTENbHBII 9BOMIOLMOHHDIN IYTh Pa3BUTUS OT BpeMeH
PO/IOIIEMEHHOTO COLMyMa 0 TPaHMI] COBPEMEHHBIX TOCYAapCTB. [paHuUIIbI He OHOKPATHO
«IIepepyCOBBIBANCH» Ha KapTe MIPa, BUJOM3MEHSIIICD, IPOXO/s SBOJIOLVOHHBIN IyTh OT
60J1e€e IIOTHBIX, HEMPOHUIAEMbIX, 3AKPBITHIX 10 60JIEe TPO3PAYHBIX, OTKPHITHIX;

- BO-BTOPBIX, Ha (QYHKIMOHMPOBaHNME TPAHUIL] I HA MX CMBICTIOBOE 3HaYeHNe OKa3bIBajIN
B/IMsIHNE pasnu4Hble GAKTOPhI (TeppuUTOpUS, HOMUTHIECKOE IPOCTPAHCTBO, TOCYAAPCTBA-
cocefit, TOCYHApCTBa-COI3HNUKY, (GOPMBI TOCYZAPCTBEHHOTO MPAaBIeHNs], LMBUIN3AIOH-
Hble OCOOEHHOCTY, KYIBTYPHO 000COOTIEHHble TpajuIVM, BIAMAIOIME HA IMOTUTUYECKOe
CO3HaHINe, HayuHble MOAXOIbI K «KI3HEHHOMY IIPOCTPAHCTBY» OCYHAPCTBA U LMK/IaM ero
KU3HEMNEATENbHOCTH, K OHTOIOTMIECKON UCTHHE TI0O0T0 MOMUTUYECKOTO MPOCTPAHCTBA —
YXOINUTB, POTATUBATHCS, PACIIMPATHCS, CY)XKAThCS 1 AP.);

- B-TPeTbUX, Ha MPOTSHKEHNN BCETO TepPHofa CYLeCTBOBAHNMS Ye/I0BEYeCTBA 1 €ro c006-
11eCTB (OT POJOIIEMEHHOTO /10 TOCY/JAPCTBA HA Pa3HON CTaJUM €r0 ICTOPUIECKOTO Pa3BUTIS)
HpoNCXofyIa TpanchopMarysi GyHKIMIT TPAHNIIBL, B Pe3y/IbTaTe Yero XapakTep PaHuIl He-
YK/IOHHO CMEIIAJICST — C YMCTO BOGHHBIX, 000POHNUTENBHbIX B CTOPOHY COLaTbHO-9KOHOMIYe-
CKOJI PETY/ISALINY, MEKKY/IBTYPHOTO AMAJIOra I IPAaBOBOTO O0eCIIeUeH s COTPYAHIYIECTBA;

- B-4€TBEPTHIX, BOSHUK/IN U PYHKIMOHUPYIOT TPpaHMIIbI reorpaduyueckme (ecTeCTBEHHbIE
VIV VICKYCCTBEHHbIE), TOCY/JAPCTBEHHbIE, afIMIHICTPATIBHBIE, HAL[MOHA/IbHbIE, STHUYECKIE,
BOOOpa’kaeMble WV MEHTA/IbHbIE, CUMBO/INYECKIIE, KY/IbTyPHBIE IPAHNUIIbI, HOPMUPYIOTCS NH-
HOBAI[VIOHHO-{(POBBIE, TIONNUTIIECKIE, STHUYECKIE Y MEXKIVBIIN3ALIOHHbIE TPAHNIIBI;

- B-TIATBIX, HA YPOBHE OOBIIEHHOTO CO3HAHMs [IPECTAB/IEHNE O TPaHMIe PaCIpOCTpaHe-
HO ITOBCEMECTHO C [PeBHMX BpeMeH. A KaK IIPOJYKT HayYHOTO TO3HAHNS 1 OMUTUIECKOTO
CO3HAHMS Yl TEPMUH «TPAHUIIAa», ¥ €70 KOHIIENITya/IbHOE OCMBICTIEHIE BIIepBbIe II0SIBUIOCDH CO
BpeMeH 3apOXK/IeHNsI TeONTONMUTIUKM KaK HayKu, ¢ KoHia XIX B.

Ha mpoTsykeHUM TBHICSYENETHIT TPAHUIA OYepUMBaIa TEPPUTOPUM U TPOCTPAHCTBA;
CTaHOBM/IACh MECTOM IPSIMOTO COTIPUKOCHOBEHMSI, MMHEHNS Y B3aMOIPOHUKHOBEHWS; C
[PEBHUX BpeMeH OT YPOBHsI MHTYUTUBHOTO IIOHMMAHUS U 10 COBPEMEHHOTO CO3HAHSI OHa
AUCLUIUIMHUPOBA/IA B IUIaHe 6€30IIaCHOTO CYI[eCTBOBAHIISE; Pasfiesisiia i B TOXKe BPeMs CO-
efuHsIa pasHoe, GOPMUPYs OCOOBIN «MUP Ha TPaHUIle», Co3haBana 06acTb MOTPaHNYbS,
B KOTOPOM COEIVHSIOTCS, Ka3amoch Obl, HECOEMMHNUMOE; OTPAaHNYNBAS TEPPUTOPUM U TIPO-
CTPAHCTBa FOCYHAPCTB OKA3bIBA/TACh TEM OTKPBITBIM IIPOCTPAHCTBOM («MEXKAY»), Il COeN-
HSUIUCDh PasHble TOPM3OHTBI CMBIC/IA U, HAKOHEL], CTa/Ia YHUBEPCATIbHBIM K/II0OUOM K CaMbIM
Pa3HBIM HAIlMOHA/IBHBIM, PETMOHATBHBIM U MEXX/YHAPOJHBIM IIPO6IeMaM.

B coBpemeHHBIX yCIOBUSX QYyHIAMEHTAIbHbIE ISMEHEHMsI B MIpe TIPUBOJAT K MOsIBTIE-
HIIO COBPEMEHHBIX BBI30BOB TPAaHCHAIVOHATBHOTO, LIMBIIN3AIMIOHHOTO, KY/IbTYPHO-U/IeH-
TU(UKAIMOHHOTO, MHHOBAIMOHHO- 111 poBOro acnexktoB. OHM CTABAT KaX/YIO CTPaHy Iie-
pern HeoOXOAMMOCTHI0 KOMITTIEKCHO U BCECTOPOHHE OLIEHUTh MEXAYHAPOAHY0 00CTaHOBKY,
POMCXOTsIe TT0OANTbHBIE U PETMOHAIbHbBIE TIPOLIECCHI. B CBSI3U € 9TUM BaXKHOI SIB/IAETCS
BBIPabOTKA HOBOIT COBpEMEHHOI KOHIIeNIny GYHKIMOHNPOBAHNS TPAHNL], KOTOPAst YIUThI-
Bajla J[Ba OCHOBHBIX ITapaMeTpa: C OHON CTOPOHBI, TPAHUIIA O/DKHA OBITH MaKCHUMAIbHO
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OTKPBITON JI/IA COTPYIHMYECTBA C MEXAYHAPOJHBIM M PETMOHAIbHBIM COOOIIECTBOM, a C
IPYTOJi — OHa, MO-TPEXHEMY, HO/DKHA 00ecrednBaTh 6€3yCTTOBHYIO 3alIUTy HallMOHATbHBIX
VIHTEPECOB 1 HAIIVIOHA/IbHON 06€30MacHOCTH.

OdeBMIHO, YTO HM OJIHO TOCYJAPCTBO CIIPATATbCA OT NE€PEMEH He CMOXET, KaK U He
CMOXKET YITY OT OTBETa Ha COBPEMEHHbIE BbI30BBI OTHOCUTENILHO QYHKIMOHMPOBAHNA Ha-
L[MIOHAJIbHOTO TOCY[ApCTBA B CBOMX HAIlVIOHA/JIbHBIX TpaHMaX. JJaHHYO UIeMMY KaXioe
CyBepeHHOe TOCY/IapCTBO OyIeT pelaTbh CaMOCTOATENbHO. V yeM ObIcTpee HallMOHATbHOE
TOCY/JapCTBO PEIINT A/ cebA mpobneMy QyHKIMOHMPOBAHNA TPAHNUI] B COBPEMEHHBIX YC-
JIOBUAX, TEM yCIlellTHee 1 3¢ deKTNBHee OHO OyeT pa3sBMBATHCA Y CMOXKET JaTh OCTOIHBDIN
OTBET Ha HOBBIE BBI3OBBI ! YTPO3bI TOCYAAPCTBY I MMPOBOMY COOOIIECTBY.
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Rezumat

Problemele dezvoltdrii exportului de bunuri si servicii moldovenesti, precum si cresterea
competitivitdtii internationale sunt foarte relevante astazi. Consolidarea pozitiei Republicii
Moldova in economia mondiald este o sarcind necesard si inevitabild. Cu toate acestea, politica
externd si factorii economici externi, cum ar fi presiunea corporatiilor multinationale, creeazd
dificultati pentru companiile moldovenesti de a-si apdra si promova interesele pe pietele externe.
Subdezvoltarea sistemului intern de promovare a exporturilor, complexitatea mediului politic si
economic international si numeroase riscuri actualizeazd necesitatea de a analiza si a considera
conceptul de business-diplomatie in cadrul diplomatiei economice ca un mecanism promitditor
pentru asigurarea intereselor industriei si companiilor individuale din tdri strdine. Ca subspecie
a diplomatiei economice, business-diplomatia este caracterizatd ca o formd mai aplicatd de
realizare a intereselor economice, inclusiv metode de lobby si comunicare cu statul. Aceastd formd
de promovare a intereselor economice la nivel international, bazandu-se pe structuri diplomatice
si misiuni comerciale, poate facilita interactiunea mai stransi a companiilor interne atdt cu
agentiile guvernamentale strdine, cdt si cu departamentele moldovenesti, pentru a realiza interese
comerciale in strdindtate. Articolul prezintd situatia reald din domeniul diplomatiei economice in
Republica Moldova si oferd cateva recomanddri pentru imbundtdtirea acesteia.

Cuvinte-cheie: diplomatie de afaceri, relatii internationale, economie externd, export.

https://doi.org/10.52327/1857-4440.2021.2(20).06
CZU: 339.9+341.76(478)

Introducere. Economia mondiald moderna se caracterizeaza prin schimbéri majore in di-
viziunea internationald a muncii si a lanturilor de productie. Aceasta actualizeazd problema
alegerii strategice pentru tdri: ,,fie sd se implice in procesele economice globale, protejand in
acelasi timp interesele comerciale si economice nationale, fie sd se condamne la inevitabilele
ramaneri in urma si stagnare” [1, p. 84].

In prezent, Republica Moldova este preocopata de sporirea prezentei sale internationale in
rea internationali si exportul reprezintd una dintre directiile nationale prioritare. In 2018, Gu-
vernul Republicii Moldova a adoptat un Plan de actiuni pentru anii 2018-2020 pentru imple-
mentarea Strategiei de dezvoltare a IMM-urilor pentru anii 2012-2020. Ministerul Economiei
si Infrastructurii a solicitat asistenta OCDE in implementarea Planului de actiuni, in special
in contextul masurilor de integrare a IMM-urilor din Moldova in lanturile valorice globale.
Aceastd asistenta a fost oferita in contextul proiectului international Eu 4 Business: From Po-
licies to Action implementat de OCDE in tarile Parteneriatului Estic cu sprijinul financiar al
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Uniunii Europene in cadrul initiativei de antreprenoriat EU4Business. Proiectul a fost finantat
cu participarea Republicii Slovace. Obiectivul general al lucrarii a fost consolidarea si dezvol-
tarea capacitatii autoritatilor si organizatiilor moldovenesti necesare pentru implementarea si
monitorizarea Strategiei de dezvoltare a IMM-urilor pentru anii 2012-2020 si a Planului de
actiuni pentru anii 2018-2020. In acest sens, proiectul este axat pe urmaitoarele sarcini: asista-
rea Guvernului in implementarea masurilor de politici care vizeaza internationalizarea IMM-
urilor care activeazd in industria alimentara prin(1) stimularea dezvoltérii legaturilor dintre
intreprinderile locale din industria alimentara si comerciantii cu amanuntul (supermarketuri)
si (2) extinderea posibilitatii accesului direct al IMM-urilor pe pietele externe; consolidarea
dialogului intre sectorul public si cel privat prin organizarea de intalniri periodice ale Gru-
pului de lucru al expertilor internationali, partilor interesate locale si OCDE, sub auspiciile
Consiliului consultativ pentru dezvoltarea IMM-urilor. Cu toate acestea, factorii nefavorabili
din planul economic si politic international, cum ar fi riscurile politice, presiunea din partea
concurentilor straini, fac dificila desfasurarea de activititi pe pietele externe, in ciuda dorintei si
disponibilitdtii companiilor interne de a dezvolta afaceri internationale.

Textul principal. Din cauza politicii de export subdezvoltate a statului, companiile ade-
sea sunt incapabile sa patrunda pe pietele externe. Datoritd reorientarii strategice tardive catre
comertul exterior si prioritdtii pe termen lung a agendei ,,politice” in politica externa fatd de
cea ,economicd’, institutiile moldovenesti pentru promovarea exporturilor si asigurarea inte-
reselor economice externe (in primul rdnd, misiuni comerciale si partial ambasade) nu pot
oferi pe deplin sprijin concret companiilor moldovenesti si cer, de fapt, si regdndeasca rolul lor
in sistemul exporturilor industriale moldovenesti. Specificul comertului international, inclu-
siv regulile OMC, barierele economice si comerciale la nivel national, lobby-ul politic de catre
concurentii nationali si STN-urile globale, pe de o parte, incurajeaza necesitatea cooperarii
companiilor moldovenesti cu organele guvernamentale nationale pentru a asigura participarea
corporatiilor la dezvoltarea masurilor practice de promovare a produselor destinate exportului.
Pe de alta parte, necesitatea de a intelege specificul luarii deciziilor guvernamentale in sistemele
politice straine si posibilitatile de acces la autoritdtile de reglementare internationale actualizea-
za pentru afacerile interne nevoia de servicii de specialitate, relatiile cu agentiile guvernamen-
tale si sprijinul efectiv din partea misiunilor comerciale si ambasadelor din Republica Moldova.

In acest sens, conceptul de business-diplomatie (in continuare-BD) poate combina aceste
doud necesititi si poate fi utilizar ca un instrument de promovare a exporturilor. Aceastd forma
de diplomatie este o subspecie a diplomatiei economice, insd nu se concentreaza pe aspecte-
le macroeconomice ale dezvoltarii si apardrii unei pozitii nationale in rezolvarea problemelor
legate de integrarea economiei tarii in economia mondiald, ci pe aspectele microeconomice
axate pe sprijinirea industriilor individuale si a entitatilor de afaceri specifice. Intr-o economie
globalizata, companiile care intra sau opereaza deja pe pietele externe se confruntd adesea cu
riscuri geopolitice, comerciale internationale si necomerciale [2, p. 303]. Pentru a-si proteja
veniturile, companiile trebuie si gestioneze riscurile atat acasd, cit si in striinitate. In acelasi
timp, activitatile lor sunt asociate cu presiunea guvernelor si autoritatilor de reglementare stra-
ine, a organizatiilor internationale si a grupurilor publice care incearcd sa forteze companiile
sa respecte codurile internationale, sa asigure activitati transparente si etice [3]. Interactiunea
cu numeroase parti interesate, de stat si nestatale, necesita imbunétitirea calitativa a functiilor
corporative pentru relatiile publice (afaceri publice) si de stat (relatii guvernamentale) orien-
tate cdtre un public international. De fapt, companiile exportatoare de astazi ar trebui sd poatd
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actiona intr-o maniera multi-vectoriald si multi-format, care implica gestionarea proceselor de
afaceri interne si externe, capacitatea de a anticipa numeroase riscuri, influenta si interactiune
cu statele si ONG-urile, luand in considerare contextul socio-cultural diferit si cerintele de re-
glementare ale regimurilor individuale ale tarilor [4].

In acest sens, o directie de perspectivi este dezvoltarea competentelor si abilitatilor BD de
citre companii, un domeniu aflat inca in proces de formare si bazat pe combinatia dintre prac-
ticile de afaceri si comportamentul diplomatic. In prezent, nu exista un consens in comunitatea
de experti cu privire la definirea acestei categorii. G. Ruel si T. Walters definesc diplomatia in
afaceri ca abilitatea unei firme de a stabili si mentine relatii favorabile cu diverse parti intere-
sate, inclusiv guverne nationale si strdine, companii partenere, concurenti si parti interesate
non-profit, pentru a asigura legitimitatea si semnificatia sociald a acesteia in oportunitatea de a
desfasura activitdti internationale [5].

R. Seiner si L. Yui considerd ca DB este o activitate de gestionare a interactiunii din-
tre o corporatie si numerosii sdi parteneri non-profit [6]. Potrivit lui M. London, ,,DB este
un instrument de coordonare a intereselor cu diverse parti interesate pentru a atinge obiec-
tivele organizatiei” [7, p. 172]. Diplomatia in afaceri se bazeazd pe luarea in considerare a
complexitatii pietei mondiale, intelegerea regulilor si principiilor tarii (formale si informale) de
a gestiona afaceri, capacitatea de a adapta (imita) cerintele agentiilor guvernamentale strdine,
ceea ce permite angajatilor din companiile exportatoare (inclusiv reglementarea si manage-
mentul operational) de a comunica cu succes cu reprezentantii guvernelor straine si partilor
nestatale interesate, economice si non-economice, pentru a obtine si a mentine o imagine cor-
porativi favorabili si o reputatie in mediul de afaceri striin. In consecinti, baza teoretici si
metodologicd a BD prezinta, la un nivel sau altul, prevederile neoinstitutionalismului, bazate pe
conceptul de legitimitate si respectarea mediului extern pentru supravietuirea unei organizatii
(neoinstitutionalismul sociologic); teoria retelelor politice si de management, care analizeaza
mecanismele de interactiune formala si informald cu partile interesate din preajma companiei;
conceptul de activitate politicd corporativd, care descrie un set de forme si metode de influenta
ale unei companii asupra organismelor de stat din tara de origine si tarile gazda.

Potrivit lui J. Small, o caracteristica specifica a BD este legatura dintre ,,interesele comerciale
schimbdtoare ale companiei si interesele nationale ale tarii de origine” [8, p. 379]. In acest sens,
Ruel observi cia BD se concentreaza pe lucrul cu guvernele straine si cu actorii nestatali care
oferd acces la piatd, precum si pe realizarea unor relatii comerciale constructive, mentinind in
acelasi timp legitimitatea in tara si in strainatate [5]. In acelasi timp, intreprinderile realizeaza
interese economice externe in contextul mai larg al dezvoltérii exporturilor térii in ansamblu,
implicand implementarea masurilor de politica de stat pentru cresterea activitatii economice
externe a firmei sau industriei. In consecinti, exportatorii se regdsesc incorporati in sistemul
de stat de promovare a bunurilor si serviciilor in strdinatate, ale caror elemente-cheie sunt mi-
siunile comerciale si ambasadele, deoarece acestea sunt cele ,,locale” chemate sd promoveze
produsele nationale.

Spre deosebire de termeni similari, cum ar fi relatiile publice (PR), cetatenia corporativd
(cetétenia corporativd) sau relatiile cu statul (GR), diplomatia in afaceri se concentreazd, in
primul rand, pe necesitatea unei cooperari stranse cu agentiile guvernamentale nationale (ba-
zandu-se pe structurile economice straine) pentru a promova si proteja interesele companiilor
exportatoare; in al doilea rand, luand in considerare riscurile politice si cerintele de reglemen-
tare (legislative) cauzate de mediul politic si de stat al acelor téri cu care sau pe teritoriul caro-
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ra, compania poate lucra (riscuri de nationalizare, implicit, protectionism, crizd socio-politicd
etc.). Astfel, o trasaturd caracteristica a BD, care o deosebeste de termenul cel mai apropiat in
esentd - diplomatia microeconomicd (comerciald) - este ca initiatorul interactiunii cu un stat
strdin este afacerea, ale carei interese sunt incorporate in agenda comerciald si economica a tarii
de origine si sunt implementate prin structuri economice straine care reprezintd un instrument
pentru implementarea intereselor comerciale.

Diplomatia comerciala, fiind o parte integrantd a BD, se concentreaza totusi pe activitatea
misiunilor diplomatice si comerciale pentru sustinerea intereselor sectorului comercial din tara
gazda. Sefii ambasadelor si misiunilor comerciale si personalul diplomatic contribuie la dezvol-
tarea legdturilor economice prin implementarea unui set de masuri pentru promovarea produ-
selor, gdsirea partenerilor si vanzarea produselor. In acest model, companiile sunt purtitoare de
interese economice, in timp ce ,,diplomatii comerciali” actioneaza ca ,,implementatori” ai acestor
interese. Functiile diplomatiei microeconomice includ: cdutarea de informatii despre piatd, spri-
jin organizational pentru exportatorii novici si mentinerea imaginii acestora, crearea de retele si
cautarea de parteneri, rezolvarea conflictelor, sprijinirea delegatiilor din tara lor si facilitarea mi-
siunilor de afaceri, contributia la promovarea unor actiuni de ordin strategic, cum ar fi incheierea
unor contracte de infrastructura mari cu un stat strain sau acorduri internationale intre guverne.
Companiile sunt constiente de beneficiile diplomatiei comerciale si se stradduiesc sabeneficieze
de serviciile acesteia. Cercetarea lui A. Rose demonstreaza existenta unei corelatii pozitive intre
activitatea misiunilor diplomatice si cresterea indicatorilor de export: comertul bilateral intre tari
creste cu aproximativ 6-10% pe unitatea de reprezentare suplimentara a comertului exterior [9].

Diplomatia de afaceri, fara a diminua rolul structurilor de politicd externd, muta accentul de
la aspectul diplomatic la componenta comerciald. Companiile, pe langd pastrarea statutului de
Hinitiator” al relatiilor economice externe, devin ,.client” al serviciilor pentru reprezentantele co-
merciale. Dezvoltarea competentelor BD in cadrul companiilor conduce la aparitia de noi functii
specifice pentru lucrul cu structuri consulare si comerciale (cum ar fi relatiile guvernamentale
internationale), care, la randul lor, devin o continuare a implementdrii strategiei corporative pe
pietele externe. Intr-un astfel de model de relatii, companiile isi oferd cunostintele, analizele si
informatiile despre produse, in timp ce misiunile straine asigura disponibilitatea unei expertize
aprofundate a tdrii si ajutd la dezvoltarea pasilor aplicati pentru implementarea initiativelor corpo-
rative. In cadrul sinergiei, practicile de afaceri, o abordare a proiectului (0 companie = un proiect)
si un sistem de organizare a proceselor de tip kanban' sunt introduse in activitatea structurilor
economice straine pentru o integrare eficienta cu strategia exportatorului. Misiunile diplomatice
se orienteazd spre client, dezvolta un set de indicatori de performantd (KPI), pe baza cirora devi-
ne posibila crearea unor ratinguri de performantd. Acest lucru creeazd o cerere pentru serviciile
misiunilor comerciale din partea afacerilor, companiile incep sa isi construiasca strategiile eco-
nomice externe, luand in considerare posibilsitatile si competentele misiunilor comerciale. Drept
urmare, BD conduce la complementaritate intre activitatile exportatorilor si structurile economice
straine: primii imprumutd cunostinte diplomatice, in timp ce misiunile straine devin mai flexibi-
le in activitatea lor. Merita subliniat faptul cd aceastd abordare nu implica reformarea sistemului
reprezentantelor strdine situate in departamentul organelor de stat relevante.

Cu toate acestea, diplomatia de afaceri modificd oarecum logica relatiei ,,companie -
misiune diplomatica’, stimuland rolul acesteia din urma. Ambasadele si misiunile comerciale

!, Kanban” este un sistem de organizare a productiei si aproviziondrii care permite implementarea principiului ,,la timp”.
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sunt implicate in solutionarea permanenta a problemei de afaceri pe piata externa pand cand se
obtine un rezultat (de exemplu, inregistrarea produselor sau castigarea unei licitatii).

Diplomatia in afaceri a Republicii Moldova. In Republica Moldova, principalele documente
strategice ale programului in domeniul promovirii exporturilor au fost Strategia Nationald de
atragere a investitiilor si promovare a exporturilor pentru anii 2016-2020 si planul de actiuni
pentruimplementarea acesteia. Aceastd strategiea avut drept scop crearea unui mediu investitional
favorabil pentru atragerea investitiilor in economia Republicii Moldova si asigurarea promovarii
exporturilor de bunuri si servicii autohtone. Au fost identificate 7 sectoare prioritare pentru
punerea in aplicare a politicii relevante, dintre care unul este industria alimentara si sectorul
agricol. Aceasta dispune de un potential mare de atragere a investitiilor, de creare a noi locuri de
munca si de promovare a exporturilor in urmdtorii 4-5 ani. Cu toate acestea, strategia nu prevedea
masuri foarte clare pentru promovarea eficienta a produselor agroalimentare pe pietele externe
si orice actiuni care sa tind seama de specificul sectorului agricol. Avand un caracter general,
documentul nu contine informatii despre produsele agricole prioritare din punct de vedere al
exportului si directiile de export. In general, actualmente promovarea exporturilor agricole este
un obiectiv secundar, iar dezvoltarea activitatilor de productie, cu accent pe produsele agricole
cu valoare ridicatd, pe imbunatitirea infrastructurii post-recoltare etc., nu este prioritard. De
asemenea, Strategia Nationala de dezvoltare a agriculturii si zonelor rurale pentru anii 2014-2020
nu a prevazut masuri de promovare a exporturilor, mentionand doar necesitatea intensificarii
cooperdrii dintre producatorii agricoli si reprezentantii agroindustriei in vederea asigurarii
accesului produselor agricole moldovenesti pe pietele nationale si internationale.

Mold-street com a analizat modul in care 41 de misiuni diplomatice ale Republicii
Moldova (31 de ambasade, 4 reprezentante internationale si 6 consulate regionale)
indeplinesc una dintre functiile-cheie pentru care exista si pe care MAEIE le mentioneaza
- progresul economic al statului pe care il reprezinta, inclusiv prin atragerea investitiilor si
sprijinirea exporturilor. Promovarea intereselor economice ale statului este realizata de catre
departamentele comerciale si economice ale ambasadelor. Din 41 de misiuni diplomatice,
doar 9 au departamente similare sau atasati comerciali (in Rusia, Ucraina, Roménia, Polonia,
Belarus, China, Germania, Franta, Italia), adicd mai putin de o treime din total. Comparativ cu
alte state din regiune, unde ponderea departamentului economic este aproape sau depdseste
50%, in cazul Republicii Moldova este de doar 28% (Fig. 1).
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Potrivit Centrului International pentru Diplomatie «Institutul Lowy», indicatorul minim
care permite misiunilor diplomatice ale statului sa asigure promovarea eficienta a intereselor
economice ale tarii este de 60%. Tari precum Albania, Macedonia sau Estonia, cu populatie
comparabild cu cea din Republica Moldova, se confrunta in multe privinte cu probleme
economice similare, iar numarul misiunilor diplomatice pe care le au este comparabil egal cu
cele moldovenesti. Cu toate acestea, numarul departamentelor comerciale si economice din
cadrul ambasadelor Republicii Moldova este, cel putin, de doud ori mai mic decat in tarile
mentionate. Atare situatie este cauzata de finantarea insuficienta si lipsa de personal calificat.

De fapt, problema consta in lipsa de personal instruit si bine pregatit. Majoritatea
personalului diplomatic al Republicii Moldova nu are pregatire economica, cu exceptia
angajatilor unor ambasade din mai multe tari CSI, Romania, Polonia, China si Germania.

In prezent, politica de personal in domeniul diplomatiei economice este rezolvati in
principal prin imprumutarea specialistilor de la Ministerul Economiei si Infrastructurii,
Organizatia pentru atragerea investitiilor si promovarea exporturilor din Moldova (MIEPO)
si alte structuri pentru necesitatile Ministerului Afacerilor Externe. De exemplu, fostul
ambasador al Republicii Moldova in China, Denis Jelimalai (2018-2020), este fost director
al MIEPO, iar fostul ambasador al Republicii Moldova in Estonia, Inga Ionesi, a condus
anterior unul dintre departamentele Ministerului Economiei. Concepute si create ca structuri
de promovare a intereselor politice si economice ale statului, astdzi misiunile diplomatice ale
Republicii Moldova - din punct de vedere economic - se angajeaza in principal sa cerseascd
bani de la donatorii internationali, mai degraba decat sa ofere sprijin real afacerii interne [10].

In prezent, bugetul MAEIE, inclusiv cel destinat misiunilor si reprezentantelor diplomatice,
este destul de rigid in comparatie cu fondurile alocate structurilor de politica externd din
unele tari din regiune. Astfel, bugetul MAEIE pentru anul 2018 nu a depasit 0,9% din totalul
cheltuielilor bugetului de stat, care reprezinta 0,2% din PIB sau 375 milioane de lei.

Finantarea politicii externe, inclusiv a diplomatiei economice, % din PIB
2018
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Sursa: https://globaldiplomacyindex.lowyinstitute.org/country_rank.html

Chiar si in ciuda faptului cg, recent, o atentie sporita a fost acordata diplomatiei interne, cel putin
la nivel declarativ, practic, se intreprinde prea putin in aceasta directie. Ambasadele si consulatele
Republicii Moldova peste hotare ar trebui s devina un fel de sediu operational care si informeze
prompt producitorii moldoveni despre ce tip de mérfuri sunt asteptate intr-o anumita tara. Astfel,
antreprenorii locali, care primesc subventii de la stat, isi vor putea orienta afacerea ,la tinta”
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Studierea principalilor factori care impiedica dezvoltarea exporturilor tirii aratd
urmatoarele: 1)conditii nefavorabile pentru creditarea operatiunilor de export; 2) riscuri
ridicate de pierderi financiare ale exportatorilor in timpul operatiunilor de export; 3) riscuri
ridicate de pierderi financiare. Aceasta din urma este legata in mare mdsura de orientarea
produselor industriale moldovenesti spre vanzare pe noile piete emergente. In unele cazuri,
acestea sunt pietele statelor cu economii si situatie socio-politicé instabile, care implicé riscuri
crescute ale operatiunilor de export. O altd cauzd sunt conditiile mai putin atractive pentru
creditarea operatiunilor de export de citre bancile moldovenesti (de exemplu, rate ridicate
ale dobanzii si termene scurte de imprumut) in comparatie cu majoritatea exportatorilor
strdini. Mecanisme pentru rezolvarea unora dintre cele mai problematice aspecte ar putea
fi, de exemplu, crearea unui sistem de garantii de stat si politice pe termen lung privind
riscurile comerciale in operatiunile de export; extinderea creditdrii marfurilor de export pe
termen lung; crearea unui mecanism de rambursare din ratele dobanzilor la creditele pentru
moldoveni.

Particularitatea abordarilor moderne, inclusiv a cercetarii, este ca masurile de sprijin si
eficacitatea acestora sunt luate in considerare, in principal, in raport cu aspectul industriei.
In plus, este necesar s se facd o referire la dinamica proceselor economice, care in unele
cazuri au o anumitd imprevizibilitate. Prin urmare, monitorizarea constantd si de inalta
calitate a proceselor existente joaca un rol important. De asemenea, numarul actual de
expozitii industriale si misiuni de afaceri nu este suficient pentru a promova activ produsele
in straindtate.

Branding-ul produselor realizate in tard este o idee fericitdda. De exemplu, daca ne referim,
pentru comparatie, la brand-urile ,,Made in USA” sau ,,Made in China’, acestea sunt un produs
usor de recunoscut si de inteles pentru consumator, care, datorita tehnologiei publicitare, se
bucuri de succes. Pe cAnd marca ,,Made in Moldova’, nu a fost promovati suficient de activ.
Implicarea ambasadelor si a misiunilor comerciale in promovarea exporturilor moldovenesti
este redusa, oficialii guvernamentali si expertii fiind ambivalenti cu privire la acest tip de
asistentd, mentionand cd exista diferente semnificative in ceea ce priveste eficienta misiunilor
comerciale din intreaga lume. Drept urmare, in urma campaniei slabe de PR, iar, in unele
cazuri, in absenta unei atare campanii, agentii economici se vad nevoiti sd caute in mod
independent cii de iesire din situatie.

Concluzie. Activizarea diplomatiei de afaceri ne permite sa privim diplomatia economica
traditionald dintr-un punct de vedere mai pragmatic, sa oferim instrumente specifice de
interactiune intre business-ul industriei si stat, cu o necesitate minima de reformare a
intregului sistem de sprijin al exporturilor. BD ofera o intelegere mai clara a etapelor necesare
in activitatea organismelor guvernamentale pentru ca agentii economici s patrunda mai lesne
pe piata externa. Diplomatia de afaceri poate extinde zona de interactiune dintre afaceri si stat
pe plan international. Avand in vedere lipsa unei experiente serioase a statului in sprijinirea
exporturilor de marfuri, alicarea BD poate intensifica participarea companiilor la dezvoltarea
politicii de export.
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HEJIETAJIbHASI MUTPALIVISL B ASEPBANI)KAHE.
YI'PO3bI 1 IIOCJIEACTBMA

Cumysep ACKEPOBA, actimpanTka, Akafemus [Ty6manoro YnpasieHus

AHHOTaMA

B cmamve paccmampusaromcs noHsmue HeneeanvHoli Muzpauuu, npoobremvl U3y4eHUs
MuzpayuoHHbIX npoyeccos. Ilepeuucnenvt Haubonee 6axHvie NPUUUHbL CYULECTNBOBAHUS He3a-
KOHHOUL muzpayuu. Kpome mozo 6 cmamve npoaHanu3uposanvl 603MOKHble Y2pO3bl U NOCE0-
cmeus 0anHoz2o npouecca 0ns pecnyonuxu Asepbaiioxan. Tax e 6 cmamve nposeder 0630p
3AKOHOB, pe2yNUupyousux MUZPayUoOHHy0 nonumuxy é Asepoaiioxare.

Kniouesvie cnosa: muzpayus, He3aKkOHHAS MUPAUUS, MUZPAYUOHHAS NOUMUKA, MUPA-
UUOHHDLE NPOUECCDL.

https://doi.org/10.52327/1857-4440.2021.2(20).07
CZU: 314.74(479.24)

Murpanus npefcrasiseT co0oil sB/IeHMe, JaBHO M3BECTHO deloBedecTBY. MacmTab-
HOCTb MUTPAIMOHHBIX IIPOL[ECCOB B COBPEMEHHOM 0011ecTBe 00yCIaBaMBaeT IpUCTAIbHOE
BHUMaHMe K Hell IIpeficTaBuTeNell MHOTUX o0/acTeil HayuHoro 3HaHMs. Oco6oe BHUMaHMe
IIPUKOBBIBAET K ceOe He3aKOHHAss MUTPAIVIA.

HesakoHHasa MeXXgyHapogHas MUTPALMs - CJIOKHBIN coluanbHblll peHoMeH. Kak n
MUTpanus B 1[e/IOM, He3aKOHHas MUTpaLys 00yC/IOB/IeHa PAOM NPUYNH, CPey KOTO-
PBIX VICCTIeJOBATe/IN Ha3bIBAIOT 9KOHOMMIYECKIE, TIONIUTIYeCKNe, leMorpadudecKne, co-
LMaabHble, 9KOIOTMYeCKe, BOCHHbIE U Ap. DTU NPUYNHDI, KaK IPaBUIO BO3JE€/ICTBYIOT
B C/IO)KHOM COYeTaHMU JpyT ¢ ApyroM. CTOUT MOHMMATh, YTO IpOLlecC HeleTanbHOI
Murpanum ObUI 1 OCTaeTCs 3aKOHOMEPHBIM SIBJIeHUEeM B Mupe. [aBHelimIeil IpUYNHON
CylleCTBOBAaHME HE3aKOHHOM MUIpPALMM 3TO >KeJaHMe MUIPAHTa Iepecedb IPaHUILY
13-3a CYIIeCTBYIOLIEr0 HEPaBEHCTBO 9KOHOMMYECKOTO pa3BUTHUA rocymapcrea. B 90%
C/Iy4aB MMEHHO 9KOHOMIYeCKas HeCTaOVIbHOCTD M AB/ISAETCSA IIPUYNHO MUTPALINY de-
JIOBEKa.

TaxnuM 06pa3oM, 9KOHOMMYECKNE IIPUYNHBI HeJIeTaTbHO MUTPALUN CIefyoIe:

1. HecTabunbpHas sSKOHOMMYECKast CUTyalMs B CTPaHe.

2. CHMXeHMe YPOBHA XKMU3HU Hace/leHNusA, KOTOpoe CONPOBOX/aeTcs 6e3paboTuiieit,
HEBBIIIATON (JINTENIbHOI 3a/ilep>KKOil) 3apabOTHON IUIAThl, JIMLIEHMEM COLMATbHBIX
NBTOT, POpMUPYET COUMANBHYI0 OCHOBY [leTepMUHALMM HPECTYIICHNUII, CBA3aHHBIX C
YHAOBJIETBOPEHMEM €CTeCTBEHHBIX KM3HEHHBIX TOTPeOHOCTEl HaceTeHNU .

3. HemocraTouHoe puHaHCOBOE 0becredeH1e TOCYAapCTBEHHBIX OPTraHOB U yUpex/e-
HU, 3aHYMAIOIMXCS HeJIETaJIbHOM MUTPAL VeI,

Crnepylomell TpUYNHOIM, KOTOPYI0 MOXHO BBIJENIUTb 3TO OCYILIECTBIE€HME TOCyHap-
CTBaMU B TOJ WIV VHOJ Mepbl OTPAaHMYNUTETbHOIN (PeCTPUKTUBHON) MUTPALMOHHO
HONMUTUKM. MUrpanuoHHOe NepeaBIKeHNe CIOCOOHO OKa3blBaThb HEOJHO3HAYHOE BO3-
JEeMCTBME Ha COLMATIbHO-3KOHOMUYECKYIO CUTYalMI0 B TOCYJAapCTBE NPOUCXOX/EHNA,
roCy/lapCTBe-TPAH3MTa U FOCYJapCTBe-PELUIIMENHTA, ¥ UMEHHO II03TOMY CTPaHbI IIPOBO-
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IAT pa3HOOOPa3sHYI0 MUTPAIOHHYIO OJIUTUKY B OTHOLIEHM) MUTPAHTOB - OT CO3/JaHUS
peXXMMa OTKPBITBIX JIBEPENl KO UCIIOTb30BAHMUS )KECTKUX OTPaHUYUTEIbHBIX Mep.

Ot Toro, KaKk OYyAyT pasBMBATbCS MUT'PALVIOHHbIE IPOLIECCHI, KAKOJl OHY IIPUMYT BeK-
TOP [IBVOKEHUsI, 3aBUCUT He TOTBKO MOMUTUYECKAas CTaOMIBHOCTb M TePPUTOPUATbHAS
11eJIOCTHOCTb CTPaHbl, HO TaK)Ke COLIMAIbHOE U 9KOHOMUUYECKOe Pa3BUTHE, YPOBEHD XKI3-
HI HaceJleHus, peanysanys HallJIOHAJIbHBIX U TeOIONUTUYeCKNX NHTEPECoB, y4acTye B
MUPOBOM pasfie/leHNy TPyZha U, B KOHEUYHOM CYeTe, paljllOHaIbHAsl MHTerpanysa CTpaH B
MUPOBYIO 5KOHOMUKY.

EcTh psapm mpobrieM, KOTOpble BO3HUKAIOT 1O IPUYMHE HE3aKOHHOTO TepeBUKEHNUs
MUTPAHTOB B TOJI VI/IM VHOI cTpaHe. V 9Ty mpo6meMsbl CyleCTBYIOT He TONbKO B Asep-
OaiipkaHe, HO ¥ B JTI000M TOCYHapCTBe, KOTOPOE IPUBIEKATEIbHO ISl TPY/IOBBIX MMI-
TPaHTOB.

HesakoHHOe IepeMeleHue Hace/leHUs NMPUBOJAUT K YPe3MEePHOMY MUTPALVIOHHOMY
TaBIEeHNIO Ha OT/[e/IbHbIe PETMOHBI, 000CTPEHNIO COIIMAIBPHOTO HATIPS)KEHMSI, B TOM YHC-
7ie B CBAA3M C BBITECHEHMEM TPaK[JaH U3 HEKOTOPBbIX CEKTOPOB SKOHOMUKU BCIEICTBUE
JeMIMHIA 3apabOTHOI IUIATBl, POCTY TE€HEBOJ SKOHOMMKY, KPMMMHAIMU3ALUN XO3ii-
CTBEHHBIX OTHOILIEHNII, a TaKXKe KOPPYILNUY U He TOJIbKO B cepe pacupeneneHnst KBOT
Ha TIpUBJIeYeH e MHOCTPAHHON pabodert CUIBL.

HeneranpHoe Mcnonb3oBaHMe MHOCTPAHHOI pabodeil cuabl BiredeT 3a coboit ¢u-
HaHCOBbIe ITOTEPU TOCY/IapCTBa B BUJe BhINAJAOIINX JOXOJO0B 3a MCIIOAb30BaHME UHO-
CTPaHHBIX paOOTHMKOB, HEYIIATHl HAJIOTOB U IJIaTeXKell B COIMabHble BHEOIO)KETHbIE
¢$oH/IBI, CTOCOOCTBYIOT BBIBO3Y KalUTaIa U3 CTPAHBI M, COOTBETCTBEHHO, €T0 U3bATUIO
13 COBOKYITHOTO BHYTpPeHHero cupoca. OfHOBpeMEeHHO B 3HAUMTE/NIbHBIX 00beMax ¢pop-
MUPYeTCs TeHeBOI 060pOT.

MaccoBoe sBJIeHMe He3aKOHHOI MUTpPALMM CIIOCOOCTBYeT POCTY NpPaBOHApPYIIEHMI
cpenyu MMMUTIpaHToB. He mMes yeTKOro nmpaBoOBOTO CTATyca, JOCTYNA K IIOMHOLEHHOMY
MeJUIMHCKOMY OOCTY>XMBaHUIO, CTPeMsACh M30eXaThb KOHTAKTOB C IPaBOOXPAHUTENb-
HBIMJ OpraHaMM, He3aKOHHble MUTPAHTbI OKa3bIBAIOTCS B IOJOXKEHUM MapruHajioB U
CTAHOBATCS Ha IIYTh COBEPLICHNUs HMPeCTYIUIEHWI MM >KepTBaMM HACWINA Y BBIMOTA-
TenbcTBa [7].

Heneranpuas murpanusa B Asep06aiigkaHe - 3TO [e/iCTBIe NHOCTPAHIIEB, BHE3XKAK0-
mux B Asep6aiijpkaH 6e3 paspelieH)s IPaBUTE/NIbCTBA Y B HapYLIeH)e JaHHOTO 3aKOHA
0 TPaXIaHCTBE MU MPeOBIBAIONINX TOCTIe UCTeYeHUs CPOKA EVICTBIS BU3bI, YTO TaAKXKe
SIBJISIeTCS HapylLIeHMeM 3aKkoHa [1].

3a pgeBATb Mecsues 2019 roga mo MecTy npebbiBaHKs B AsepbaiijpKaHe, 3aperucTpu-
poBaHbI 542 THICAYM MHOCTPaHIIEB U KL 6e3 TpaXmaHcTBa. [[/11 cpaBHEHMS: 3a aHAJIO-
rM4HbI Tepyuox 2018 rosa mogoOHBIX o6paleHnit MOCTYynNUIo 635 ThICAY. ITO MOKa3bI-
BaeT CHIDKEHMeE YJCla MUTPAHTOB IIpuMepHo Ha 15%.

Ipaxxgane u3 92 crpan Mupa paboraT B Asepbaitmkane. TonbKo 3a 11eCTh MeCSI[EB
3TOTO TrOfia, 10 HaHHBIM [ocyfapcTBeHHOrO QOHMA COLVANbHON 3amuThel AsepbariKaHa
(T'PC3), B AzepbaiimkaHe YnNC/IO MHOCTPAHIIEB, 3aperMCTPUPOBAHHBIX IO CUCTEMe MH-
BVBMAYaNbHOIO y4eTa IO COLMaJIbHOMY CTPAaXOBAaHMIO, BBIPOCIO Ha 12,8 IpOLIEHTOB 1
mocturno 11409 denoBek, ¢ Havaaa Tofja MO JAHHON CUCTeMe OBIZIO 3aPETUCTPUPOBAHO
1297 unoctpaHnues. OfHaKO, 10 MHEHUIO 3KCIIEPTOB, KOMMYECTBO HeeTaIbHBIX TPYHO-
BBIX MUTPAHTOB B HECKOJIBKO pa3 IMPeBBIIIAET 9TU YKCa [6].
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Puc 1. KomnyecTBo MHOCTPAaHHBIX MUTPAHTOB B AsepOaitmxane 2019 rox, (uen.)
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Ucmounux: Astopckas paspaborka Ha ocHoBe. https://www.trend.az/other/
analysis/1912888.html

B cuctemMy MHAMBUYaTbHOTO y4YeTa BKAYEHDI IpaKJaHe U3 92 cTpaH Mupa, Cpefiy KO-
TOPBIX OOJIBIIYI0 YaCTh COCTAB/AIOT IpaxiaHe Typum - 6627 yenosek, [pysun - 1420 yeno-
Bek, Poccun - 597 yenosek. Takke 3apernctpupoBanbl 378 paboTunkos u3 Vpana, 271 - u3
WMupnn, 232 - uz Kuras, 136 - n3 Benukobpuraunn n Cesepnoit Vpnauguu, 131 - u3 Y36e-
KucTasa, 97 - u3 Ilakucrana, 91 - u3 Iepmannmy, 90 - ¢ Ykpaunsl, 80 - us Manainsumu, 72 - us
TypxmeHnucrana, 66 - us Kazaxcrana, 61 - n3 CIIIA u gpyrux crpan [6].

[TepBbIM 3aKOHOM, PEryIMPYIOLUIVM ABVDKEH)sS MUTPAHTOB H TePPUTOPUM PecIryOIuKu
Asepb6aitmkaH ABnAeTca 4TO 3aKoH «OO0 MHAMBUAYATbHOM y4eTe B CHCTeMe TOCYyAapCTBEH-
HOTO COI[MABHOTO CTpaxoBaHusi» . OH OB IOAIMCAH TIpe3ueHTOM A3epbaiiykaHa B fleKa-
6pe 2001 roga, HO caM IIPOLECC PEeTUCTPALNMA 1I0 CUCTeMe MHAVBIYaIbHOTO yUeTa B CTpaHe
Obu1 Hauat ¢ 1 sauBaps 2006 ropa. VIHAMBUAYaTbHBI Y4eT - 9TO OpraHM3aLus U BeleHue
ydeTa CBeeHNIT O KaXIOM 3aCTPaXxOBaHHOM JINIle Iy obeclieuyeHns B COOTBETCTBUN C 3a-
KOHOJ]aTe/IbCTBOM CTPAHbI IIEHCYMOHHBIX U IPYTUX IIPaB COLIMATbHON 3aLUThI.

PerynupoBaHye MUTPallIOHHBIX IIPOLIECCOB - 0co6as1, crienndryeckas 061acTh COLMAb-
HOJI NOJNUTUKYN TOCYlaPCTBA, perynupyeMas IOCPEACTBOM KOMIUIEKCA aIMUHNUCTPATUBHO -
IIPaBOBBIX, OPTaHM3AL[IOHHO - 9KOHOMIUYECKMX, MH(POPMAIIVIOHHBIX U IHBIX MepOnpuATHii [5].

Ceropua B Asepb6aiiykaHe CO3/JaHbI U peal30BaHbl TOCYAAPCTBEHHbIE MUTPALIVIOHHBIE
IIpOTpaMMBbl, HallpaB/IeHHbIE Ha CO3/laHNe COBPEMEHHOJ MUTPAI[MOHHBIN CUCTEMBI B A3ep-
Oaiipxane. B pecriy6nmuke npuBefieHbI CEMUHAPBI HA TeMY «TPYAOBas MUTPALIUA U pa3BUTHE
e€ BJIsAHME OCHOBAaHHbIe Ha IIpaBax 4Ye/loBeKa» U «OCYIeCTB/IeH MATPALYIOHHOI MTOTUTU-
K1 B A3epOaiipKaHe: JOCTVYKEHUSI U TIEPCIIEKTUBDD».

Jl71s coxpaHeHMst MUTPALIMOHHOV 6€30IIaCHOCTY 1 PEryIMPOBAHNA MUTPAIIVIOHHBIX IIPO-
1[eccoB cTpaHe AzepOaiikaH IOBBIIIAET KBATN(UKAIVIO COTPY/FHIKOB MUTPALIVIOHHBIX Op-
TaHOB, PeANN3ysd pAJ, YCIEIHbIX IPOEKTOB C MUTPALMOHHBIMYU BIACTAMMU PasHbIX CTPaH, a
TaK)Xe C MeKYHAPOIHBIMI OPraHM3aLMsAMU ¥ paboTa B 3TOM HAIpaB/IeHUN IPOJO/IKAETCA
HeIIpepbIBHO.

Hanpumep, kabunerom MunuctpoB AsepbaiifkaHa 6bII0 BHECEHO U3MEHEH s B TIPaBM-
JI0 BpPeMEHHOTO IpebObIBaHNe TPYLOBBIX MUTPAHTOB B CTPaHe, TAKMM 00pa3oM MHOCTPAaHHBIM
MUTPAHTOM paspelleHo YCTPauBaThCcs Ha paboTy B TEYeHUY TPeX MecslleB 6e3 ClelaabHO-
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ro pasperleHne. Takoe penieHue 6bUIO IPUHATO MO MPUYVHE TOTO, YTO 32 IOCIEAHNUII TONL B
roCyfiapcTBe HabmoaeTcs 60MbIION IPUTOK MHOCTPAHHOI paboyeli CUIIBL.

Ceropnsa Asep6aiijpkaH He TaK OCTPO HYXKJAeTCs B TPYHLOBBIX MUTPAHTAX, IOCKO/IbKY B
CTpaHe JOCTaTOYHO COOCTBEHHOTO TPYAOBOro pecypca. OnHAKO, C M3MEHEeHMUAMH, KOTOpbIe
celfyac MPOUCXOAT B CTpaHe mpousolenmasn Kapabaxckas BoliHa, BO3BpallleHHas TePPUTO-
P I IOCTBOEHHBII IIepUOJ, TOBOPUT O TOM, 4TO OmypKarinieM OyayiieM HaM HOTpeOyroTCs
TPYZOBBIE MUTPAHTBI, HAUMHAS OT Pa3HOPAOOYMX U 3aKaHYMBas CIELVATNCTAMV BBICOKOTO
Kmacca. [ToaToMy Ha cerofHAIHMIT leHb A3ep6aiikaH 60pPeTCA ¢ MMEIOIMMIICA Helerab-
HBIMV TPYZOBBIMJ MUTPAHTAMV 3aKOHHBIM ITyTeM, U 60/1ee >KECTKUX Mep, KOTOPBIM CIeYIOT
crpanbl EC u CIIIA, Asep6aiipkaH He UCIIONb3YeT.
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AL REPUBLICII MOLDOVA ANALIZATA PE BAZA
MODELULUI GRAVITATIONAL

Mircea DIAVOR, doctorand, Academia de Studii Economice din Moldova

Rezumat

In articol este cercetatd vulnerabilitatea comertului exterior al Republicii Moldova, pe
baza elabordrii si analizei unui model gravitational, pentru a determina si a cuantifica
factorii ce afecteazd comertul exterior. Distanta si mdrimea economicd a partenerilor
comerciali stau la baza modelului gravitational, si modelul creat de autor confirmd aceste
ipoteze. Alt factor analizat pe baza modelului elaborat, utilizand diferenta PIB per capita
dintre Republica Moldova si partenerii comerciali ca variabild independentd, confirmd
relevanta modelului lui Ricardo. Analiza demonstreazd ca acordurile de liber schimb au
un efect pozitiv asupra comertului exterior, de asemenea efectul ,Brussels” are un impact
pozitiv si semnificativ asupra acestuia. In cercetare este analizat modelul gravitational
pentru Republica Moldova cu 20 de parteneri comerciali prin metoda econometricd panel
datd regresie.

Cuvinte-cheie: comert exterior, model gravitational, panel datd, efect Brussels, acorduri de
liber schimb.

https://doi.org/10.52327/1857-4440.2021.2(20).08
CZU: 339.5.01(478)

Introducere. Se cunoaste din continutul lucrdrii fundamentale a lui Jan Tinbergen
»Modelarea economiei mondiale: sugestii pentru o politica economicéd internationald”
(1962) ca marimea comertului bilateral poate fi calculatd conform modelului gravitational,
denumirea céruia provine dintr-o analogie cu legea gravitatiei lui Newton: la fel cum atractia
gravitationald dintre doua corpuri este proportionald cu produsul maselor lor si scade odata cu
distanta, comertul dintre doua téri creste proportional cu méarimea economica a partenerilor
comerciali si invers proportional cu distanta dintre ei [16].

Modelul gravitational este unul din putinele modele economice care sunt vizibile in practica
in lumea reala. De exemplu, anul 2009 este ultimul cand Marea Britanie a exportat mai mult
citre Irlanda decat catre Brazilia, Rusia, India, China si Africa de Sud (BRICS). in prezent
exportul Marii Britanii spre tarile UE este comparabil ca valoare cu exportul SUA cu aceeasi
destinatie, chiar dacd PIB-ul SUA (20.936 trilioane dolari) este circa de 8 ori mai mare decat
PIB-ul Marii Britanii (2.707 trilioane dolari) conform datelor World Bank. Acest fapt se
explica prin apropierea geografica a Marii Britanii si UE [18].

Analiza literaturii. Modelul gravitational al comertului bilateral este un instrument
de succes pentru estimarea fluxurilor comerciale. Un numar mare de studii a fost efectuat
pentru a estimata modelul gravitational, in continuare vom trece in revistd unele din cele
mai importante cercetéri din domeniul dat.

Prima incercare majora de a oferi o baza teoreticd pentru modelele gravitationale a fost
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elaboratd de Anderson (1979). Lucrarea a oferit o baza teoretica pentru modelul gravitational
prin diferentierea bunurilor in functie de tara de origine. Totodata consumatorii au preferinte
precise asupra tuturor produselor diferentiate, ceea ce presupune elasticitatea constanta a
substitutiei acestora. Costurile comerciale cresc odaté cu elasticitatea substitutiei bunurilor
exportate de aceste tdri specifice ale tarilor [1].

Un studiu realizat de Bergstrand (1989) a elaborat un model gravitational bazat pe
concurenta monopolistd, in care tari identice comercializeaza bunuri diferentiate, deoarece
consumatorii au o preferintd pentru varietate. Acest studiu a fost bazat pe concurenta
monopolistd dezvoltata de Paul Krugman [5].

Deardorft (1998) a elaborat modelul gravitational reiesind din modelul Heckscher-Ohlin.
Autorul a demonstrat ca volumul exporturilor bilaterale este influentat nu numai de distanta
absoluta dintre cele doud economii, ci si de pozitia lor geografica fata de toate celelalte
tdri. Analiza este de asemenea aplicabild ,,oricirui model comercial perfect competitiv cu
produse omogene, inclusiv un model Ricardian, un model cu factori specifici, un model cu
diferente arbitrare in tehnologie si asa mai departe.” [8].

Eaton si Kortum (2002) au elaborat un model gravitational pe baza teoriei Ricardiene
care incorporeazd un rol pentru barierele geografice. Autorii au concluzionat ca avantajul
comparativ poate aduce castiguri din comert, dar in ce masura sunt realizate aceste castiguri
depinde de rezistenta impusa de barierele geografice. Conform Modelului Ricardian ,tarile
vor exporta bunuri care pot fi produse relativ eficient si vor importa bunuri pe care le
produc relativ ineficient. Cu alte cuvinte, modelul de productie al unei téri este determinat
de avantajul comparativ” [10, 13].

Anderson si van Wincoop (2003) au demonstrat ca cresterea barierelor comerciale duce
la majorarea costurilor in comert si au introdus termenul ,rezistenta multilaterald’, care
reprezinta o aproximare a costurilor comerciale bilaterale relative medii intre un stat si toti
partenerii sai comerciali. Acest termen este utilizat in modele gravitationale ca constatare
a existentei barierelor in calea comertului. Includerea unei variabile pentru a tine cont de
rezistenta multilaterald este esentiala pentru modelul gravitational si este recomandatd
utilizarea efectelor fixe in specificarea modelului [2].

Pértachi si Gonta (2010), analizdnd modelul gravitational in comert, au concluzionat ca
»Dezvoltarea teoreticd a modelului de gravitatie a preocupat economistii inca din anii '60,
dar nici pana azi nu poate fi vorba despre o convergenta a opiniilor” [14].

Anghelache, Anghelache, Anghel, Dumbrava si Sima (2019) au totalizat metode de
calculare a variabilelor pentru crearea modelului econometric gravitational [3].

Tin4nd cont de rezultatele cercetarilor mentionate mai sus, in modelul nostru vom testa
si aprecia efectele acordurilor de liber schimb (ALS) dintre Republica Moldova si partenerii
sai comerciali, pe de o parte, si ,,efectul Brussels”, de alta parte.

Datorita dimensiunii si importantei pietei, standardelor relativ stricte si capacitatii de
reglementare a Uniunii Europene, intreprinderile care tranzactioneaza la nivel mondial
pot concluziona cd mentinerea unor standarde mai scazute pe pietele din afard UE nu este
fezabild din punct de vedere economic, legal sau tehnic. Intreprinderile din afard UE care
vand la nivel international, ar putea obtine avantaje din adoptarea standardelor stabilite de
UE: ,Efectul Brussels”. Acesta este un proces de reglementare unilateral globalizat creat de
Uniunea Europeana care, de facto, isi externalizeaza regulile prin procese de reglementare
a pietei interne, in afara granitelor sale. Profesorul Anu Bradford din Columbia a inventat
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termenul ,efectul Brussels” in 2012 si l-a numit dupa un impact comparabil cu ,efectul
California’, care poate fi observat in Statele Unite [7].

Republica Moldova a semnat, in 2012, Acordul privind Zona de Comert Liber din cadrul
CSI, in 2014 a fost semnat acordul privind Zona de Liber Schimb Aprofundat si Cuprinzator
(Deep and Comprehensive Free Trade Area, DCFTA) intre Republica Moldova si Uniunea
Europeana. In anul 2016 a fost semnat Acordul de Comert Liber intre Republica Moldova si
Republica Turcia [15].

Modelul gravitational pe care il vom elabora include in sine factori precum distanta dintre
Republica Moldova si partenerii comerciali, importanta partenerilor comerciali in dezvoltarea
comertului exterior si vulnerabilitatea cauzatd de aceste variabile. Acest model permite,
totodatd, stabilirea unor modalititi de diminuare a vulnerabilitatii tarii in comertul exterior.

Datele si metodologia. In acest studiu vom utiliza regresia panel data care are avantajul
atenuarii discrepantelor generate de eterogenitatea intre tdri. Modelul va fi creat in Eviews
versiunea 10, datele sunt luate din IMF Direction of Trade Statistics si baza de date World
Bank, distanta dintre capitale din Google Maps. Variabila dependentd va fi comertul total al
Republicii Moldova cu 20 de state: Romania, Germania, Rusia, Italia, Turcia., Polonia, Elvetia,
Belarus, Ucraina, Cehia, Bulgaria, Austria, Franta, Marea Britanie, SUA, Spania, Olanda,
China, Grecia si Ungaria. Variabile independente vor fi:

- Rem - aceasta variabild a fost selectatd pentru a analiza termeni de rezistentd multilaterali,
se calculeaza ca distanta dintre capitala Republicii Moldova si capitala partenerului comercial
divizat de PIB-ul partenerului comercial raportat la PIB-ul global [19];

- d_PIB - aceasta variabild este de obicei inclusa in modelele gravitationale. Fundamentele
teoretice pentru includerea si interpretarea acesteia sunt discutabile. Cand ea este negativa
se asociaza cu efectul Linder. Conform ipotezei lui Linder, comertul bilateral va fi mai mare
atunci cand PIB-urile pe cap de locuitor ale térilor comerciale sunt mai similare. Metoda
aceasta a fost propusd de catre Bohman si Nilsson (2006). Cand variabila data este apreciaza
pozitiv, diferentele dintre Republica Moldova si partenerul comercial fie in tehnologii, fie in
dotari relative precum salariul fortei de munca, ceea a fost demonstrat Tsang si Yip (2007).
Conform lui de Groot, Linders si Rietveld (2005), atunci cind aceastd variabild este pozitiva,
ar putea reflecta ca ,tarile bogate fac comert mai mult cu tarile sdrace, din cauza diferentelor
de cost comparative”. Atunci cand aceasta variabild este calculatd ca diferenta dintre PIB per
capita dintre 2 state (metoda utilizata in acest model) ar explica comertul prin faptul ca térile
au avantaje comparative sau preferinte pentru anumite bunuri. Astfel, variabila d_PIB poate
fi asociata cu avantajul comparativ (teoria lui Ricardo) sau cu factorul inzestrarii (teoria
Heckscher-Ohlin). Din moment ce teoria Heckscher-Ohlin poate fi testatd separat, calculand
variabile pentru diferentele in inzestrarile de factori Anghelache et al. (2019), in acest model
vom considera c3, dacd variabila este pozitivd, aceasta reflectd cd comertul dintre Republica
Moldova si partenerii sdi are la baza avantajul comparativ. Se calculeaza ca diferenta dintre PIB
per capita in Republica Moldova si in tara partenerd in comertul exterior [3, 6,9, 17];

- Scale - capteazd mérimea pietei sau numarul consumatorilor. Se calculeaza ca produsul
dintre populatia Republicii Moldova si populatia térii partenere;

- variabila dummy RM_ALS - care are valoare unu pentru partenerii comerciali cu care
Republica Moldova a incheiat acorduri de liber schimb (ALS), incepand cu anul in care au fost
semnate, si valoare 0 in cazul cand nu exista acorduri de liber schimb;

- variabila dummy efectul Brussels - care are valoare unu pentru membrii Uniunii
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Europene (UE), incepand cu anul in care au devenit membri UE pentru a aprecia ,efectul
Brussels”, si valoarea zero cand nu fac parte din UE.

Rezultate si constatari. Vom rula regresia panel data cu efecte fixe si setarea Cross-section
SUR. Setarea Cross-section SUR permite corelatia contemporand intre efecte fixe cross-
section. De asemenea, din cauza unor lipse de date statistice si pentru a nu fi influentati
de efectul pandemic, vom lua esantionul intre anii 1996 si 2019. Rezultatul modelului este
prezentat in figura 1.1.

Figura 1.1. Rezultatul modelului econometric gravitational.

Dependent Variable: LCOMERT _TOTAL

Method: Panel EGLS (Cross-section SUR)

Date: 10/21/21 Time: 15:45

Sample: 1996 2019

Feriods included: 24

Cross-sections included: 20

Total panel (balanced) observations: 430

Linear estimation after one-step weighting matrix

Variable Coefficient Std. Error t-Statistic FProb.
C -156.2904 4109676  -38.02986 0.0000
LREM 0.885180 0.031164 28.40425 0.0000
LD_PIB 1.413229 0.021595 65 44260 0.0000
LSCALE 9761189 0.288881 3378962 0.0000
RM_ALS 0.397728 0.020488 1941243 0.0000

EFECTUL_BRUSSELS  0.528340 0.017530 3013917 0.0000

Effects Specification

Cross-section fixed (dummy variables)

Weighted Statistics

R-squared 0.9586300 Mean dependentwvar 17.98256
Adjusted R-squared 0.985578 S.D. dependentwar 36.84939
S.E. of regression 1.023492 Sum squared resid 476.6292
F-statistic 1364.887 Durbin-Watson stat 1.919523
Prob(F-statistic) 0.000000

Sursa: elaborat de autor in Eviews.

Variabila Irem este pentru controlul termenilor de rezistenta multilaterala si in conformitate
cu bibliografia examinatd, estimarile variabilei sunt pozitive si semnificative. Cu cét o pereche
de tari este mai indepartatd de ceilalti parteneri comerciali, cu atat vor incheia mai multe
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tranzactii intre ele. Se demonstreaza ca distanta si, prin urmare, costurile comerciale au un
impact destul de sever asupra valorilor exporturilor si importurilor de bunuri. Acest fapt
confirma ca distantd conteazd pentru comertul exterior al Republicii Moldova si reprezinta
un factor care nu poate fi modificat, adica este o sursd de dependenti si vulnerabilitate care
nu poate fi depdsitd. La fel se demonstreazd importanta costurilor comerciale relative in
determinarea fluxurilor comerciale.

A doua variabild independentd este 1d_pib si, din moment ce este pozitiva, noi o asociem
cu teoria avantajelor comparative a lui Ricardo. T-statistic foarte mare confirma ca comertul
Republicii Moldova este puternic influentat de avantajul comparativ, exportand bunuri care
pot fi produse mai ieftin si importand bunuri care nu pot fi produse. Pentru un stat in curs
de dezvoltare ca Republica Moldova, teoria lui Ricardo rimane valabila. Conform modelului
Ricardian, Republica Moldova ar trebui sa se concentreze asupra producerii si exportului acelor
bunuri la care detine un avantaj comparativ relativ, in asa fel diminuandu-si vulnerabilitatea
comertului.

Variabila Iscale este pozitiva si are cel mai mare coeficient, dovada clard cd numarul
consumatorilor si marimea pietei au cel mai mare impact asupra relatiilor comerciale.
Modificarea acestei variabile nu depinde de actiunile intreprinse de Republica Moldova si
reprezintd vulnerabilitatea Republicii Moldova fatd de partenerii comerciali. Aceasta poate
fi greu modificata prin diversificarea partenerilor de comert exterior, tinand cont de efectul
variabilei Irem.

Variabila RM_ALS este pozitiva si semnificativa. Chiar dacd acordurile de liber schimb
pe care Republica Moldova le-a semnat sunt recente, acestea au avut un impact pozitiv
asupra dezvoltdrii comertului. Acordurile comerciale libere sunt o0 modalitate de diminuare
a vulnerabilitatii comertului exterior, prin crearea unor relatii previzibile de lunga durata, cu
reguli clare si executorii pentru toti semnatarii acordului.

Variabila efectul_Brussels este de asemenea pozitivd si semnificativd, confirmand ci
»efectul Brussels” afecteazd comertul Republicii Moldova. Cu toate ca la nivel mondial puterea
acestui efect ar putea sd scadd, din moment ce in viitor economia UE va avea o cotd-parte mai
mica din economia mondiald, la nivel regional puterea acestui efect va creste. Considerdm ca
Republica Moldova va fi in viitor si mai puternic influentata de acest efect, dar el nu trebuie
abordat ca o vulnerabilitate, ci din contra. Din moment ce alte state sunt la fel influentate de
»efectul Brussels”, adoptarea normelor si regulamentelor UE poate facilita si majora exporturile
Republici Moldova catre partenerii comerciali existenti, precum spre noi piete de desfacere,
care de asemenea au adoptat normele si regulile UE, astfel diminudnd vulnerabilitatea
comertului exterior al Republicii Moldova.

Concluzii. In baza modelului putem constata:

- modelul gravitational prezice foarte bine relatiile comerciale ale Republicii Moldova si ne
ajutd sd identificam sursele de vulnerabilitate ale comertului exterior al Republicii Moldova;

- variabila Irem confirmd cd distanta are un efect negativ asupra comertului Republicii
Moldova si prezintd o sursd a vulnerabilitétii ce nu poate fi depdsita;

- variabila 1d_pib confirmd teoria avantajului comparativ a lui Ricardo si ca Republica
Moldova ar putea sa-si diminueze vulnerabilitatea, concentrdndu-se pe producerea si
exportarea produselor in domeniile unde are un avantaj comparativ;

- variabila. RM_ALS confirma efectul pozitiv al acordurilor de comert libere pentru
Republica Moldova si sugereazd o directie de diminuare a vulnerabilitatii;
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- variabila ,efectul_Brussels” confirma ci comertul total al Republicii Moldova este
influentat de ,efectul Brussels” Adoptarea normelor si regulamentelor UE poate facilita si
majora exporturile Republici Moldova catre pietele de desfacere existente, precum si cétre
noi piete, care de asemenea sunt influentate de ,,efectul Brussels”, astfel Republica Moldova isi
poate diminua vulnerabilitatea comertului extern;

- exportatorii din Republica Moldova urmeaza sd se concentreze pe dezvoltarea relatiilor
comerciale cu tdrile situate la distanta relativ micd, cu care Republica Moldova are deja semnate
acorduri de comert liber;

Asadar, unele vulnerabilitatii ale comertului exterior al Republicii Moldova nu pot fi
depasite, ci doar diminuate.

Ca directie pentru viitoarele cercetari, modelul ar putea fi testat cu un numér mai mare de
variabile, precum hotarele, rata de schimb valutar, limba comun4, teoria HO etc.
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MEXAHW3MBbI ITPYBJIEYEHVA YEJIOBEYECKINX
PECYPCOB B OPTAHM3ALVAX PECITIYB/IMKI MOJIJOBA

Vrops TYCEMHOB, noxTopanT, AKazieMys 5KOHOMIYeCKoro o6pasoBaniss MomoBbl

AHHOTaMA

B cmamve paccmampusaromcsa ocHoBHbLe 6b1306bL N0 NPUBTIEUEHUIO YeTI08EHECKUX Pecypcos
0751 docmueHus yeneil 8 opeanusauusx Pecnyonuku Mondosa. IIpedocmasnetvl pesynvma-
Mol UCCIe008AHUS, A MAKIHE NPeOSIONEHUS N0 COBEPUIEHCINBOBAHUI0 MEXAHU3MO6 Npueeye-
HUS 4en108e4eckux pecypcos.

Kmouesvie cnoea: uenoseueckue pecypcol, npusseeHue, aymcopcume, OUCaHUUOHHAT pabomal.

https://doi.org/10.52327/1857-4440.2021.2(20).09
CZU: 331.5:331.101.262(478)

BBenenne. UenoBeueckye pecypchbl SIBIAIOTCS KIIOYEBBIM CTpaTerMyecKuM (GpakTopoM
YCIIELTHOTO Pa3BUTHS OPTaHM3ALMY U COLMATbHO-9KOHOMIYECKOTO PAa3BUTHSI TOCYAAPCTBA.
YemoBeyeckue pecypchl IPefCTaB/IAIT COOOI 9/IeMEeHThI OYeHb CIOXHO CHCTEMBI, 3aCTaB-
JAIOIIYe IPUBOAUTD B [ICVICTBIE BCe TIPOLIECChHI XKIBHENEATeTbHOCTH 001ecTBa. 3a MOCIef-
H1te 6ostee yeM 25 jieT geMorpadmdeckas curyanus B Pecriybnuke MongoBa xapakTepusyeT-
CsI CHIDKEHIEM aKTVBHOI YaCTy Hace/IeH s,

OTTOK HaceleHVs HMOPOXKAaeT IpobreMy HeduuuTa YeIOBEYeCKUX PecypcoB, KOTOpas
IPVHSTA OTPULIATENIBHYIO TUMHUIO TpeHAa. IIpuBiedenne Kak KBamupuUIMpOBAHHOTO, TaK U
HeKBa/IM(UIMPOBAHHOTO MIEPCOHANA SIB/ISETCS AKTYaTbHbIM BBI3OBOM /Il MEHEIKEPOB OT-
e4eCTBEHHbIX OpraHmsanmii. VIaMeHeHus, MPOUCXOfsIIe Ha MAKPOYPOBHE, OTPKAIOTCS Ha
BHYTPMOPTaHM3AL[IOHHOM IIOXOfie yrpaBieHus. [lepes pyKOBOAUTENIAMM CTOUT HEIPOCTAs
3a/ja4a B IOMCKe HOBBIX 1 9 (HeKTUBHBIX MeXaHI3MOB, CIIOCOOCTBYIOIVX B PelIeHNI Kajpo-
BOJI IPOO/IEMBI, IPYMEHSISI CUCTEMHBII ¥ MHOTOYPOBHEBBII ITOfIXOf] B YIIPAB/ICHUN C YIETOM
BHEIIHMX Y BHYTPEHHMX (HaKTOPOB.

[Tpy HamycaHuM CTaThy OBIIM VICIIO/Ib30BAHBI HayYHbIe PAOOTHI YUEHBIX U UCCIEOBaTe-
el B 06/1aCcTV MEHEIKMEeHTA, 9KOHOMUKY ¥ COLIVIOJIOTHM, KOTOpble 0c060€e BHIMAaHME yie-
JIVUIY BOKHOCTY CTPATEIM4eCKOro MeHe[PKMEHTa YeJIOBeYeCKIX PeCcypcoB.

CucreMa IpUB/IEYEHNSI YETOBEYECKUX PECypCOB B KOHTEKCTE CTPATETMYeCKOro MeHes-
YKMEHTa 4eJI0BeYeCKIX PecypcoB Ha COBpeMeHHOM TaIe B Pecrry6nuke MongoBa Obia u3y-
YeHa, VICIIO/Ib3YsI Pas3/IiIHbIe METOJBI MCCIETOBAHNS, BK/IIOYAs: SMIIMPUYECKIIL, aHAIUTIde-
CKMiT, CPaBHUTENIbHBIII METOZ ¥ aHKeTHpOBaHue. B paMKax mcciefoBaHmst 6bIIO IIPOBeeHO
aHKeTMPOBaHIE U MHTEPBBIOMPOBAHNUE CPEU MEHEMLKEPOB U PabOTHUKOB, TPYAOYCTPOCH-
HBIX Ha 16 IpeanpusTusix, OCYIIeCTB/IAIONINX CBOIO [esATenbHOCTb Ha Tepputopun ATO Ta-
raysus (perpeseHTaTUBHas BBIOOpPKa cocTaBuIa 138 yenoBex).

ITpakTu4ecKue aCeKThI M pe3yabTaThl MCCIeRoBaHMA. Knaccuyeckiie IOAX0/bI 1 METO-
JIbI YIPAB/ICHNS YeTIOBEYECKVMY PeCypcaMit TEPSIOT CBOKO aKTYaIbHOCTD U IMEIOT OTIpefie-
JI€HHBIE TPYSHOCTY B UX IIPYMEHEHNN B YCTIOBMSX BHICOKOI MUTpaliyu u feduiputa pabodeit
cunel. JlaHHble PaKTOPBI SBIAIOTCS ONpefeAomyMy B GOPMUPOBAHN PETeBAHTHON MO-
JIe/M CTPATerMyecKoro yIpaB/IeHNs YeJI0BeYeCKIUMI pecypcaMit A/l Halllero TOCyAapCTBa.
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Cucrema npuBjeyeHNs 4elT0BEYECKMX PeCYpPCOB AB/IAETCA NepBOCTENEHHBIM U OIIpefie-
JIAOIYM 3TallOM IIPUXO/ia HOBBIX COTPY/HUKOB B OPTraHM3aLMIO JI/I BBIIIOJIHEHNA OIIpefie-
JIEHHBIX 3a/1a4.

Hedurmr paboueit cubl Ha ppIHKe TPyZa IPUBOAUT K M3MEHEHNIO Ka4eCTBEHHBIX XapaKTe-
PUCTHUK Ye/IOBEYEeCKIX PECYPCOB, YTO YCTIOKHSAET NIPUB/IeYeHNe BICOKOKBAMM(UIMPOBAHHBIX,
KOMITETEHTHBIX PabOTHUKOB. V3 0011er0 KOMMuecTBa OMpOIIeHHBIX MEHEMKePOB, 62,5% pe-
CIIOH/IEHTOB COOOIIN/IN, YTO CTATKMBAIOTCA ¢ TPYSHOCTAMM IIPU HaiiMe Ha paboTy kBamiu-
I[IPOBAHHBIX CIIEL[VAIICTOB. [JaHHOE 06CTOATENBCTBO IIPUBOJUT K IIOBBIIIEHNIO (PVIHAHCOBBIX
M BPEMEHHBIX 3aTpaT Ha IIPUBJIEYEHME U OIIaTy TPyJa IePCOHANA, K CHVDKEHNIO ITPOU3BOMIM-
TEIBHOCTY TPYAA, a TAKOKe K CHVDKEHMIO OOLIVX (PMHAHCOBBIX Pe3y/IbTaTOB OPraHU3aLINN.

CounmanbHas CBS3b SABJIACTCA JOCTATOYHO 3P (HeKTVBHBIM MHCTPYMEHTOM B IIpoliecce Io-
yicKa paboTsl U TPyHoycTpoiicTBa. COIIACHO ONPOCY OTHOCUTENIBHO KaHAJIOB TPYHOYCTpPOIi-
cTBa 47,8% peCHOH/IEHTOB IPEIOYNTAIOT OCYIIECTB/IATh IIOUCK pabOThl Yepe3 3HAKOMBIX
(puc.1). Oco6eHHOCTD TPYAOYCTPOIICTBA IO 3HAKOMCTBY XapaKTepHa [y HeOOJbIINX Op-
raHU3aIVIl ¥ HaceJIeHHBbIX NYHKTOB PeciyOnuky MonjjoBa, B 4aCTHOCTM OCYIIeCTB/IAIONINX
CBOIO [IeATEeIbHOCTD B CeTbCKO MECTHOCTM.

Puc. 1. Pacupenenenne orBeToB Ha Bonpoc: «Kakum cnoco6om Bbl mpegnounraere
OCYIIeCTBIATD IMONCK PabOTBI?»

-
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CoBpeMeHHOMY MeHe[PKMEHTY OpraHy3aIyii He0OX0AIMO COBEPLUIEHCTBOBATh MeXaHN3-
MBI ITofi00pa 1 HaliMa IIepcoHaa Ha pabory.

OTMMunTeNIbHON 0COOEHHOCTBIO MOAXOAA B NPUBJICYEHUY YeTOBEYECKUX PEeCypCcoB Ha
MECTHOM YPOBHe OT paboTojaresieil pasBUTbHIX 3alafHBIX CTPAH 3aK/II0YaeTCs B TOM, 4TO B
mofo6aroieM OOMBIINHCTBE MECTHBIE paboTOfIATeNN He 3aHTePECOBAHBI MHBECTHPOBATD B
pasBuTHe pabOTHUKA, @ IPEAIOYNTAIOT IOJTYYUTh KOMIIETEHTHOTO IIPOQeCCHOHATBHOTO pa-
60THUKA Ha cTafuy ombopa.

OO1IenpUHATO CINTATD, YTO HOPMAJIbHAS CPEHSIS MPOJOKUTENBHOCTD Ha 3aKPbITHE Ba-
KaHcuy Kone6bnercsa Mexxay 20 u 30 gusamu. OfHAKO JAHHbIA OKa3aTelb HAXOUTCS B IPSAMOII
3aBYMCUMOCTY OT fiepurinta paboueit cubl B pernoHe u crpaHe. O6 9TOM CBUAETENbCTBYIOT U
Ppe3y/IbTaThl OIIPOCa, COIIACHO KOTOPBIM 52,9% BBICKA3a/IMICh, UTO CpefiHee BpeMsI I/ 3aKpbITUA
BaKaHCUM cocTasiset ot 31 mo 50 gueit u 17,6% - 6omee 50 et (puc.2). CpemHnit TOHECEHHBII
yIyIlLeHHbI foxox cocrasigeT oT 150,0 no 500,0 y1eeB Ha OfIHY BaKaHCHIO 3a OJVIH JIEHD.
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Puc. 2. CpeJIHee Bpem1, HCO6XOJII/IMOB I 3AKPBITUA BaKaHCUY, COTTIACHO OIIpOCaM.
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Ba)xHO yunTBIBaTh KaueCTBO 3aKPBITOI BaKaHCUY, a He CKOPOCTD e€ 3anonHenns. bonee
BbICOKas KBaymukalys TpedyeT 60/bllle BpeMeH! A1 Mofbopa epcoHaa.

Jlns penreHus mpo6meMbl OTCYTCTBYS YeJIOBEYECKMX PECYypPCOB, HEOOXOAVMBIX IJIS JI0-
CTVDKEHUS TIOCTABIEHHbIX 1eTell, MMeeTCst He0OXOMMMOCTDb B IPMMeHEHUY HOBBIX MO/IXO/I0OB
1 MeTonoB. Onmpasch Ha pe3y/IbTaThl MCCIEOBAHMS, B IEATEIbHOCTY YIIPABICHMsI OpPraH-
3alyelf, B TOM YMC/Ie U B YYPEX/EHUAX MyOIMYHOTO CEKTOPa, IPeJIaraeTcsl MCIOIb30BaTh
VIHHOBAIlVIOHHbIE MHCTPYMEHTHI, TaKlie KaK ayTCOPCUHT ¥ AUCTAHI[MOHHAs pabora.

AyTcopcuHr B OyKBaJIbHOM IlepeBOJie C aHIIMIICKOTO sA3bIKa O3HAYaeT «VCIO/Ib30BaHNe
BHEIITHNX VMCTOYHVKOB 9KCIIEPTH3BI VIV BHEIIHUX pecypcoB». O60OCHOBaHHOE U yMeJIoe MC-
II0/Ib30BaHVe BHEIIHUX NMPO(eCCUOHANTBHBIX PeCypPCcOB U 9KCIIEPTU3Bl SB/ISAETCS BaXKHBIM
VHCTPYMEHTOM IIOBBIIIEHSI KOHKYPEHTOCIIOCOOHOCTY IPEIPUATII U OPraHU3AIVIL B I710-
0a/IbHOIT 9KOHOMMKE B YCTIOBYX JKeCTOYaiiIIer 60pbObI 3a CHIDKeHVE U3/Jep>KeK 1 TOBBIIIIe-
H1te 3¢ PEeKTUBHOCTI IPON3BOACTBA [4, ¢.18].

AyTCOPCUHT B JIeATe/TbHOCTI OPTAaHMU3ALINIL, B TOM Y¥C/Ie U ITyO/IMYHOTO YIIPAB/IeHN, 5B-
JISIETCSL CIIOCOO0M ONTUMMM3ALNM IeSITeTBHOCTY CYO'beKTOB IIPY KOTOPOJ YacTh OCHOBHBIX
760 BCIIOMOTaTe/IbHBIX QYHKINI 1 IIPOLIeCCOB IlepefjaloTCsl Ha VICIIONHeHVie CTOPOHHUM Op-
raHM3alMAM, BKII0Yast 001eCTBeHHbIE OPraHM3allny, Ha OCHOBaHUM [OTOBOPa [5].

MexaHMU3M ayTCOPCUHTA aKTVBHO IIPUMEHAETCA B 3apyOeXXHBIX CTpaHax: Benmkobpura-
Husd, lepmanns, llIseuns, CnoBakus, Pympinus, Ilonbma, Poccuiickaa ®@epepanns, CIIA,
CTpaHbl BOCTOYHOI A3UN U Jp.

[TpepmoceikaMy IpUMEHEHN A ayTCOPCUHTA B OPraHM3aIMAX SB/IAIOTCH:

- IepULUT YelIOBEeYeCKIX PeCyPCOB;

— HEOOXOIMMOCTD CHIDKEHMSI PACXOJIOB;

— noBbIIIeHMe 3¢ PeKTUBHOCTY OM3HEC IIPOLIECCOB;

— cTpemieHMe K GOrblIiielt TMOKOCTH B PeIlieHN T BOITPOCOB, Peai3aliiiy MOCTAB/IEHHBIX 3a/1a4;

— OpMeHTalMs Ha VICIIONb30BaHNe KBam(pUIMpPOBaHHbIX CIIEIVaIVICTOB, UMEIOLIVX IIPO-
(deccroHaIbHbIE HABBIKY ¥ COOTBETCTBYIOIINE KOMIIETEHI[UY B OIIpefie/IeHHbIX cdepax fes-
TEeIbHOCTH;

— BHEJJpEHIIe HOBBIX YIIPAaBIeHYECKUX TeXHOJIOTUIL.

Taxoke, OIHUM U3 pelleHNnIt /I CMATYeHNs IpobieMbl geduiyta pabodeit CumIbl MOXeT
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ABJIATHCA UCIOIB30BAHUE METO/A AVMCTAHLMOHHON 3aHATOCTY paboTHMKOB. Tpynosoit Ko-
nexc Peciy6nuk MonpioBa faet ciefyoliee onpefesieHye TaHHOMY MeTORY: «[IMCTaHIMOH-
Has paboTa mpepcrasiseT coboit popMmy opranmusanuu paboTsl B TPYAOBOIL cdepe, ocpes-
CTBOM KOTOPOJI pPaOOTHMK BBIIIOJTHSET IIPUCYLIVE €T0 3aHATHUIO, JO/DKHOCTY WM podeccun
byHKIMM BHe pabodero MecTa, OpraHM30BaHHOTO pabOTOAATeIEM, B TOM YIC/IE C UCIIONb30-
BaHMEM CPefiCTB NH(POPMAIMIOHHO-KOMMYHUKALMOHHBIX TeXHOTOIMI» [1].

Vcnonb3oBaHme [UCTAHIMOHHOI GOPMbI 3aHATOCTI pabOOTHUKOB CTa/I0 Hanbosee akTy-
aJIbHBIM B YCTIOBMAX IaHJEMMUY, BbI3SBAHHOM KOpOHaBMpPYycHON mHpekimeir. Ha opranusa-
VIO YAaneHHOTo popMaTa paboThI He BIMAET II0Ka3aTeNb «0CeIoCTI». TakimM obpasom, pa-
OOTHMKA MO>KHO IIPUBJIeYb U U3 JPYTUX HAaCeJIEHHBIX YHKTOB, a, BO3MOXKHO, 11 TOCYAapCTB.
[paHnIia IpyB/IeYeHNS 1 BBIIOTHEHNUS pabOTbl CTAHOBUTCA paciumpeHHo. OcoO0eHHOCTD
IVCTAHIMOHHOTO opMaTa pabOTHI 3aK/II0YAETCS B CTMPAHNI TEPPUTOPHATIbHBIX TPAHNL] B
IpyBJIeYeHNN paboydell CUIBI M OCYIIeCTBICHUN TPYAOBOI AeATeTbHOCTH. VICIIONb3yeMblit
dopmar opraHusanMAMM BIMCHIBACTCS B HACTOSLIVE YCIOBYA ITI00AIN3ALUM, CTAHOBSICh 60-
Jiee TMOKVIM U OTlepaTVBHBIM.

JIVicTaHIMOHHBI opMaT paboThI ITO3BONUT PabOTOAATENIO TIPUB/IEYb YeTOBEYeCKIe pe-
Cypchl ¢ 6ojee KadeCTBEHHBIMY XapaKTepPUCTMKAMM, B KOTOPBIX HY)X/AeTCs OpraHM3aLis,
COKOHOMMUTDb Ha OpraHM3aluy pabodero MecTa, YTO B MTOTe HOJIOXKNUTEIbHO OTPasUTCS Ha
¢brHaHCOBBIX pesy/nbraTax. B cBow ouepenn, pabOTHNK CTaHOBUTCSA H0/Iee TMOKMM IIPY TPYHOY-
CTPOJICTBE, 9KOHOMUT BpeMsI Ha JOPOTY K MeCTy paboTbI 1 0OPaTHO, B Mepy aBTOHOMHBIM B Op-
raHusalym paboyero MecTa 1 pacrpefe/ieHuy BpeMeHY Ha BBIIIOJTHEHMe TOCTaB/IeHHbIX 3a/jad.

CoracHO ompocaM cpefjHee BpeMs, IOTpadeHHOe Ha JOPOry K MeCTy paboTbl 1 06paTHO,
cocTaBysieT 0Kono 60 MuHYT (puc.3).

Puc.3. CpegHee BpeM:1, MOTpaueHHOE HA TIOPOTY K MeCTy paboThI 1 06paTHO.

-~ . ~
Sl 11.6%

15.5%

67, 4%

BodlsenT,  B1o40maeoT. Sgoo0se0nT. ®Oomee S0 ME00T.
-

OueBUHO, YTO y/a/I€HHBI POpPMAT He NOAXOANT JIJIs BBIIOJTHEHWS BCeil pabOThI 1 I
BCeX crenuanucToB. [IpoBeéHHBIN ayAUT B YacTV OpraHM3aluy pabodero MecTa, YCIOBMS
TPYyZa 1 IPOIlecca BBIIIOTHEHN YCTAaHOB/ICHHBIX 3a/lad paOOTHMKOM, IIOMOXKET BBIABUTD Lie-
71ecO00Pa3HOCTDb BO BBEJCHUY IIPEIOKEHHOTO popMaTa.

BeiBoppbl. B ycroBusax KpusucHoil feMorpaduyeckoil 00CTaHOBKY B CTpaHe MeHeIKephl
OpraHM3aLNil CTAJIKUBAIOTCS C OCTPOJI HEXBATKON YeJIOBEYECKIX PeCypPCOB.
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Y4unuTepIBasg HEOLIEHNMYI0 BaKHOCTDb YeTIOBEYECKUX PeCYpPCcOB HEOOXOAVMBIX IS JOCTH-
JKeHJA NTOCTaBIeHHBIX 1ieJlell OpraHM3alil, COBpeMeHHbIe YCIOB/S HeraT¥BHO CKa3bIBaIOT-
s Ha IeATeIbHOCTY OpTaHM3aluil ¥ COLMATbHO-9KOHOMIYECKOM pa3BUTUU TOCYIapCTBa.

[lna npeopjonenna mepuIUTa YeTOBEYECKMX PECYPCOB, MMeeTCsA HeOOXOAVMOCTD B CO-
BepIIeHCTBOBAaHUM TTOIXOMIOB U MEeXaHM3MOB X NpuBjedenna. OfHUMM U3 MHCTPYMEHTOB,
II03BO/IAIONVX JIMKBUIMPOBATb KaIPOBbIT Ae(UIINT, AB/ISAIOTCS Ay TCOPCUHT U IUCTAHIVIOH-
Has pabora. [IpyMeHeHMe HOBBIX MHCTPYMEHTOB ¥ MEXaHM3MOB [T03BOJIUT ONITUMU3NPOBATh
BHYTPMOPTraHU3ALMIOHHBIE IPOIIeCChI ¥ PYHKLIMU [AeATeTbHOCTU OPraHU3aLuiL.

Vcionb3oBaHMe MHOTOYPOBHEBOTO IOAX0/a I MHCTPYMEHTOB B IIPUBJIeY€HUN Ye/loBeYe-
CKIX PeCypcoB II03BOISIET cO3/aTh 9(pPEeKTUBHBIN MeXaHN3M B yIIpaB/IeHUN.
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DIMENSIUNEA PRACTICA

TRANSPUNEREA ACQUIS-ULUI COMUNITAR PRIVIND
INFORMAREA SI CONSULTAREA ANGAJATILOR
IN LEGISLATIA REPUBLICII MOLDOVA

Teodorina GORIUC, doctorand3, Universitatea de Stat din Moldova

Rezumat

Informarea si consultarea angajatilor, fie cu privire la situatie generald a colectivitdtii din
cadrul unitdtii de lucru, fie asupra cerintelor si circumstantelor particulare de executare a muncii
de cdtre individ constituie o garantie indispensabild a realizdrii corespunzdtoare a dreptului la
muncd. Modificarile normative operate in cursul ultimilor ani, urmarea semndrii Acordului de
Asociere si stabilirea prioritdtilor de armonizare la aquis-ul comunitar, servesc indispensabil la
crearea unui climat formal si procedural suficient pentru exercitarea corespunzdtoare a dreptului
fundamental la muncd si asociere in interese de muncd, micsordnd considerabil lacunele
normative capabile sd limiteze exercitarea acestora.

Cuvinte-cheie: relatii de muncd, salariat, informare, consultare, dialog social, raport de
muncd.

https://doi.org/10.52327/1857-4440.2021.2(20).10
CZU: 349.22(478):061.1EU

Bazat pe valori de baza comune pentru a sprijini o agenda centratd pe oameni, proiectul
european a pus la baza valorile cheie ale democratiei, transparentei si bundstarii, impreuna cu
pietele deschise si concurenta, sprijinite de solidaritate si convergentd, protejand drepturile
oamenilor si facilitand libera circulatie, inclusiv a persoanelor, bunurilor si serviciilor din
intreaga tard, care sunt toate valori partajate. [11] Angajamentul fundamental al statelor
membre ale Uniunii este promovarea si asigurarea realizarii drepturilor omului, democratiei
si a statul de drept, tinzand spre o unitate mai mare intre membrii sdi in scopul protejarii
idealurilor si principiilor lor si facilitarea progresului lor economic si social [5, p. 36].

In acest sens, politicile Uniunii Europene, aprobate in cursul ultimului deceniu promoveaza
activ transparenta si siguranta relatiilor de muncd si necesitatea instituirii unor garantii
normative corespunzdtoare pentru a asigura accesul neingradit a angajatilor la orice informatii
ce vizeaza relatiile de muncéd individuale cat si colective existente in cadrul organizatiei.
Din perspectiva cadrului regulator european, informarea si consultarea angajatilor poate fi
abordatd sub doud forme:

- informarea lucratorilor, priviti colectiv, asupra aspectelor de interes major pentru
angajator (intreprindere sau unitate) si angajati. Respectiva forma, de reguld este realizata
in cadrul raporturilor parteneriatului social bipartit instituit intre angajator si organizatiile
sindicale primare fie reprezentantii desemnati ai angajatilor;
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- informarea lucrétorului, privit individual, asupra particularitatilor relatiei de munca pe
care acesta o are cu angajatorul.

Daci e sa analizdm rigorile reglementdrilor europene aferente informadrii si consultarii
angajatilor, ca parte componenta a dialogului social existent in cadrul unitatii, vom tine sd
mentionam prevederile Directiva 2002/14/CE a Parlamentului European si a Consiliului din
11 martie 2002 de stabilire a unui cadru general de informare si consultare a lucratorilor din
Comunitatea Europeana, joaca un rol cheie in promovarea dialogului social.

Acesta stabileste principii minime, definitii si aranjamente pentru informarea si consultarea
angajatilor la nivel de intreprindere din fiecare tara. Avand in vedere gama de practici de relatii
industriale din statele membre, acestea beneficiaza de o flexibilitate substantiald in aplicarea
conceptelor cheie ale directivei (reprezentantii angajatilor, angajatorul, angajatii etc.) si in
punerea in aplicare a modalitatilor de informare si consultare. Conducerea si forta de munca
joaca un rol cheie in luarea deciziilor asupra acestor aranjamente [13].

In spiritul expus al Directivei UE susmentionate, este necesar sa se consolideze dialogul social
si sd se promoveze increderea reciproca in cadrul intreprinderilor pentru a favoriza anticiparea
riscului, pentru a face mai flexibila organizarea muncii si pentru a facilita accesul lucratorilor la
formare in cadrul intreprinderii, mentinind in acelasi timp securitatea, pentru a-i constientiza
pe salariati cu privire la nevoile de adaptare, pentru a mari disponibilitatea salariatilor de a initia
masuri si actiuni care le méresc capacitatea de reinsertie profesionald, de a promova implicarea
salariatilor in functionarea si viitorul intreprinderii si pentru a-i mari competitivitatea [4].

Dialogul social este atat un mijloc de atingere a obiectivelor sociale si economice, cat si un
obiectiv in sine, deoarece ofera oamenilor vocea si miza in societatile si locurile lor de munca.
Poate fi bipartitd, intre lucratori si angajatori sau tripartitd, inclusiv guvern. Dialogul social
poate imbunatiti conceperea masurilor de politicd; poate contribui la implementarea lor
eficienta si poate imbunatati calitatea rezultatelor [9, p. 12]. Impactul pozitiv al parteneriatului
social poate fi demonstrat si prin aceea ci, incepdnd cu momentul elaborarii politicilor
economice si sociale, mecanismul parteneriatului social este de a contribui la formularea
unor asemenea politici, in asa mod incét sd promoveze nu numai cresterea economica, ci i sd
asigure concomitent justitia sociala, intr-o societate democratica ambele obiective fiind intr-o
stransd interdependenta [1, p. 33].

Astfel, potrivit Directivei UE 2002/14, informarea si consultarea angajatilor sau
reprezentantilor acestora sunt necesare cu privire la:

o dezvoltarea recentd si probabild a activitétilor si situatiei economice a intreprinderii sau
a unitatii;

« situatia, structura si evolutia probabila a ocuparii fortei de munca in cadrul intreprinderii
sau al unitétii si orice masuri anticipative avute in vedere, in special in cazul in care exista o
amenintare la adresa ocuparii fortei de munca;

« decizii susceptibile de a conduce la schimbdri substantiale in organizarea muncii sau in
relatiile contractuale [4].

Pentru a evita sarcinile nejustificate asupra intreprinderilor mici si mijlocii, directiva
se aplica numai intreprinderilor care angajeaza cel putin 50 de angajati sau unitatilor care
angajeaza cel putin 20 de angajati, in functie de alegerea facuta de statul membru.

Informarea si consultarea in timp util sunt esentiale pentru a face fata provocarii globalizarii
prin dezvoltarea de noi forme de organizare a muncii [13].

Implicarea salariatilor (atribuiti la categoria personalului nonmanagerial) in procesul
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decizional prin folosirea unor sisteme participative de organizare si conducere ar reprezenta
o principala modalitate de crestere a democratiei industrial. Potrivit Institutului Britanic
de Management, principalele avantaje ale unei participdri sporite a salariatilor in procesul
decizional sunt: a) incurajeaza identificarea acestora cu succesul organizatiei prin crearea
unor relatii imbunatatite de muncd; b) rdspunde aspiratiilor angajatilor de a-si putea formula
opiniile cu privire la evenimentele care le afecteaza activitatea, contribuind, totodata, la
cresterea satisfactiei in muncé [2, p. 39].

Ratificand, in 2014, Acordul de asociere cu Uniunea Europeana, Republica Moldova si-a
asumat responsabilitatea pentru crearea si mentinerea unui cadru normativ ajustat sa aquis-ul
comunicat, ceea ce presupune inclusiv obligatia transpunerii in legislatia si practica nationald
a directivelor europene in domeniul raporturilor de munci. In scopul asigurarii racordarii
cadrului normativ la acele rigori comunitare expuse anterior, cat si pentru a implementa
Planului national de actiuni pentru implementarea Acordului de Asociere Republica
Moldova-Uniunea Europeana in perioada 2017-2019 [6], Parlamentul Republicii Moldova, in
anul 2017 a adoptat Legea nr. 155 din 20-07-2017 pentru modificarea si completarea Codului
muncii al Republicii Moldova, care printre alte prevederi introduce si noi cerinte si mecanisme
obligatorii de informare si consultare a angajatilor din unitate.

Astfel, potrivit noilor prevederi, in vederea asigurarii dreptului salariatilor la administrarea
unitatii, angajatorul este obligat si-i informeze si si-i consulte referitor la subiectele relevante
in raport cu activitatea lor in cadrul unitétii, inclusiv asupra:

a) evolutia recenta si evolutia probabila a activitdtilor si situatiei economice a unitétii;

b) situatia, structura si evolutia probabild a ocupdrii fortei de muncé in cadrul unitétii,
precum si eventualele masuri de anticipare preconizate, in special atunci cind existd o
amenintare la adresa locurilor de muncé;

c) deciziile care pot genera modificari importante in organizarea muncii sau in relatiile
contractuale, inclusiv cele legate de reducerea in masa a locurilor de munca sau schimbarea
proprietarului unitatii;

d) situatia privind securitatea si sinitatea in munca la unitate, precum si orice masuri de
natura sa afecteze asigurarea acestora, inclusiv planificarea si introducerea de noi tehnologii,
alegerea echipamentului de lucru si de protectie, instruirea salariatilor in materie de securitate
si sandtate in munca etc [8].

Informarea se face prin transmiterea, in forma scrisd, ctre reprezentantii salariatilor a
datelor relevante, complete si veridice privind subiectele enumerate, in timp util, care le-ar
permite reprezentantilor salariatilor sd pregateascd, in caz de necesitate, consultarea.

In cazul in care sunt preconizate anumite masuri cu privire la salariati, informarea se va
efectua cu cel putin 30 de zile calendaristice inainte de punerea in aplicare a masurilor de
rigoare. In caz de lichidare a unitatii sau reducere a numirului ori a statelor de personal,
salariatii vor fi informati despre acest lucru cu cel putin 30 de zile calendaristice inainte de
declansarea procedurilor prevazute de legislatie.

Daca in cadrul unitétii nu existd nici sindicat, nici reprezentanti alesi, informatia mentionata
se aduce la cunostinta salariatilor printr-un anunt public plasat pe un panou informativ cu
acces general la sediul unitatii (inclusiv la fiecare din filialele sau reprezentantele acesteia),
precum si, dupa caz, prin intermediul paginii web sau al mesajelor electronice [8].

Consultarea angajatilor, presupune schimbul de pareri si stabilirea unui dialog intre
reprezentantii lucréatorilor si angajator [4], si are loc:
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a) in cadrul unor intélniri cu reprezentanti ai angajatorului de nivel relevant in raport cu
subiectul discutat;

b) in baza informatiilor transmise conform alin. (3) art. 48 Codul Muncii si a avizului pe
care reprezentantii salariatilor sant in drept sa-1 formuleze in acest context;

¢) in vederea obtinerii unui consens privind subiectele mentionate la alin. (2) lit. b)-d) care
tin de competentele angajatorului.

In procesul consultirii, reprezentantii salariatilor au dreptul sa se intilneasci cu angajatorul
si si obtind un rdspuns motivat la orice aviz pe care il pot formula. In cazul in care sant
preconizate anumite masuri cu privire la salariati, consultarea se va face astfel incat sa ofere
reprezentantilor salariatilor posibilitatea de a negocia si a ajunge la un consens cu angajatorul
inainte ca masurile preconizate sa fie puse in aplicare.

Reprezentantii salariatilor, precum si orice expert care ii asista nu vor divulga salariatilor
sau tertilor informatii care, in interesul legitim al unitatii, le-au fost furnizate cu titlu
confidential, in urma semnarii unui angajament in forma scrisa. Aceasta restrictie se aplica
oriunde s-ar afla respectivii reprezentanti sau terti, chiar dupé expirarea mandatului lor.
La randul lor, salariatii nu vor divulga informatiile confidentiale primite in acelasi mod de
la angajator. Nerespectarea confidentialitatii atrage obligatia repararii de catre persoanele
vinovate a prejudiciului cauzat.

Totodata, angajatorul nu este obligat sa comunice informatii sau sa intreprinda consultari
dacd asemenea actiuni pot avea ca efect divulgarea unui secret de stat sau a unui secret
comercial [8].

In societatea moderna solutionarea problemelor sociale importante si imbunititirea
climatului social in ansamblu necesita eforturi combinate ale statului, mediului de afaceri si
cetdtenilor, ceea ce inseamna dezvoltarea parteneriatului social. Desi in Republica Moldova
parteneriatul social se afla la etapa incipienta de dezvoltare, acest proces a implicat deja o
varietate mare de actori, se realizeazd diverse forme de parteneriat, existd un cadru minim
juridic [12, p. 72], care este in proces activ de armonizarea la normele minime stabilite de aquis-
ul comunitar. Toate aceste procese de modificare si suplimentare a cadrului normativ national
vor contribui inevitabil la promovarea si fortificarea participarii colective in administrarea
unitatii si crearea unui mediu propice eficientei la locul de munca.

Intrucat este necesar si se stabileascd la nivel comunitar obligatia generald ca fiecirui
lucrétor salariat sd i se pund la dispozitie un document care sa contind informatii referitoare
la elementele esentiale ale contractului sau raportului sau de munca, aquis-ul comunitar, prin
Directiva Consiliului nr. 91/533 din 14 octombrie 1991, a reglementat obligatiei de informare a
lucrétorului cu privire la asupra conditiilor aplicabile contractului sau raportului de munca [3].

Directiva susmentionata, stipuleazd ca angajatorul are obligatia de a aduce la cunostinta
lucratorului salariat, elementele esentiale ale contractului sau raportului de munci, care se
referd cel putin la urmatoarele elemente:

a) identitatea partilor;

b) locul de muncd; daca locul de muncé nu este fix sau dacd nu existd un loc de munca
de bazi, se va mentiona cd lucratorul are diferite locuri de munca si sediul inregistrat al
intreprinderii sau, dacd este cazul, domiciliul angajatorului;

c) titlul, gradul, natura sau categoria activitatii pentru care este angajat lucratorul sau o
scurta caracterizare sau descriere a activitatii;

d) data de la care contractul sau raportul de munca produce efecte;
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e) in cazul unui contract sau al unui raport de munci pe duratd determinatd, durata
estimata a acestora;

f) durata concediului cu plata la care are dreptul lucratorul sau procedura de acordare si
stabilire a acestuia, dacd durata acestuia nu poate fi comunicatd in momentul in care se face
informarea;

g) durata perioadei de preaviz care trebuie respectatd de catre angajator si lucrétor, in
cazul incetarii contractului sau a raportului de muncé sau metoda de stabilire a unei astfel de
perioade de preaviz, daca aceasta nu poate fi indicatad atunci cAnd sunt furnizate informatiile;

h) suma initiala de baza, celelalte elemente componente si frecventa platii remuneratiei pe
care lucratorul are dreptul sd o primeasci;

i) durata unei zile sau sdptaméni normale de lucru a lucratorului;

j) unde este cazul: conventiile colective sau acordurile colective care reglementeaza conditiile
de munca ale salariatului; sau in cazul unor conventii colective incheiate in afara intreprinderii
de catre organisme sau institutii paritare speciale, denumirea organismului competent sau al
institutiei paritare competente in cadrul cirora au fost incheiate contractele. [3]

In scopul ralierii la bunele practice europene, prevederile susmentionate au fost transpuse
in Codul Muncii, prin modificarile operate prin legea nr. 52 din 01.04.2016. [7] In acest
context tinem sa mentiondm ca in Codul muncii sunt deja prevazute atat dreptul salariatului
la informare asupra conditiilor de angajare [10], insa prevederile existente nu sunt pe deplin
conforme directivelor UE, aplicabile, urmand a fi ajustate si completate corespunzator.

Astfel, art. 48 a suportat de asemenea unele modificdri in ce priveste terminologia
utilizata. In cuprinsul acestuia, sintagma ,clauzele contractului individual de munca” au
fost substituitd cu sintagma ,,conditiile de activitate”, pentru a face norma aplicabild in sfera
serviciului public [10].

Adeziunea la valorile europene si angajamentul de parcurgere a ciii integrarii europene de
catre republica Moldova a servit drept factor determinant in armonizarea legislatiei muncii
nationale la cerintele minime comunitare stabilire prin cadrul regulator al Uniunii Europene
aplicabil. Modificérile normative operate in cursul ultimilor ani, urmare a semnérii Acordului
de Asociere si stabilirea priorittilor de armonizare la aquis-ul comunitar, servesc indispensabil
la crearea unui climat formal si procedural suficient pentru exercitarea corespunzatoare a
dreptului fundamental la munca si asociere in interese de muncd, micsordnd considerabil
lacunele normative capabile s limiteze exercitarea acestora.

Totalizdnd, evidentiem ca informarea si consultarea angajatilor, fie cu privire la situatie
generala a colectivitatii din cadrul unitatii de lucru, fie asupra cerintelor si circumstantelor
particulare de executare a muncii de cétre individ constituie o garantie indispensabild
a realizarii corespunzdtoare a dreptului la munca. Atat aquis-ul comunitar, cét si legislatia
nationald a Republicii Moldova ofera un rol aparte acestei categorii de drepturi ale angajatilor,
promovand reglementarea riguroasa si uniforma a procedurilor aplicabile respectivei categorii
de drepturi.
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JURISPRUDENTA CtEDO IN MATERIA
COLECTARII DATELOR CU CARACTER PERSONAL

Alexandru TARNA, doctorand, Universitatea de Stat din Moldova

Rezumat

Protectia si pastrarea datelor cu caracter personal tin in mod clar de dreptul la respectarea
vietii private, astfel cum este garantat de art. 8 din Conventia Europeand a Drepturilor
Omului. Aceastd din urmad dispozitie protejeazd o intreagd serie de drepturi, si anume dreptul
la respectarea vietii private si de familie, a domiciliului si a corespondentei. Principiul este
acela ca art. 8 protejeazd informatiile cu caracter personal in privinta carora un individ poate
spera in mod legitim cd nu sunt publicate sau utilizate fard consimtamantul sdu.

Studiul isi propune o incursiune in jurisprudenta Curtii Europene a Drepturilor Omului,
obiectivul principal fiind identificarea hotdrdrilor care au un impact fundamental asupra
doctrinei si practicei in materia colectdrii datelor cu caracter personal.

Suntem constienti de faptul cd multiple reglementdri in domeniul colectdrii datelor cu
caracter personal pot fi spicuite si din practica Curtii de Justitie a Uniunii Europene (CJUE).
Totusi, avand impactul direct al hotdrarilor CtEDO asupra Republicii Moldova, am gdsit de
cuviintd sd ne rezumd doar la acest aspect. Cu toate acestea, in studiile ulterioare vom aborda
problematica protectiei datelor cu caracter personal si pe dimensiunea Curtii de Justitie a
Uniunii Europene.

Ideea de bazad, desprinsd din studiul respectiv tine de faptul cd autoritdtile din Republica
Moldova urmeaza sd-si ajusteze legislatia si practicile la standardele enuntate de CtEDO si
astfel sd evite eventuale condamnadri din partea Curtii Europene.

Cuvinte-cheie: date cu caracter personal; Conventia Europeand a Drepturilor Omului;
Curtea Europeand a Drepturilor Omului; art.8 din Conventie; colectarea datelor.

https://doi.org/10.52327/1857-4440.2021.2(20).11
CZU: 341.231.14:342.72

Protectia si pastrarea datelor cu caracter personal tin in mod clar de dreptul la respectarea
vietii private, astfel cum este garantat de art. 8 din Conventia Europeand a Drepturilor
Omului. Aceasta din urma dispozitie protejeaza o intreaga serie de drepturi, si anume dreptul
la respectarea vietii private si de familie, a domiciliului si a corespondentei.

Principiul este acela ca art. 8 protejeaza informatiile cu caracter personal in privinta carora
un individ poate spera in mod legitim ca nu sunt publicate sau utilizate fard consimtamantul sau.

Din continutul art.8 CEDO reiese ca ,,Orice persoand are dreptul la respectarea vietii sale
private si de familie, a domiciliului sdu si a corespondentei sale [26]”

Totodata, nu este admis amestecul unei autoritati publice in exercitarea acestui drept decat
in masura in care acest amestec este prevazut de lege si dacd constituie o masura care, intr-o
societate democraticd, este necesard pentru securitatea nationald, siguranta publicd, bunastarea
economica a tdrii, apararea ordinii §i prevenirea faptelor penale, protejarea sdnatatii sau a
moralei, ori protejarea drepturilor si libertatilor altora [26, art.8 alin.2].

Desi art. 8 are, in principal, ca obiect protectia individului impotriva ingerintelor arbitrare
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din partea autoritatilor publice, i se pot adauga obligatii pozitive inerente unei respectari
efective a vietii private sau de familie.

Aceste obligatii pot implica adoptarea de catre stat a unor masuri destinate sa asigure
respectarea vietii private chiar si in sfera relatiilor dintre indivizi, de exemplu un utilizator
de internet si persoanele care ofera acces la un anumit site Internet. Cu alte cuvinte, statului
ii revine obligatia pozitivd de a lua masuri pentru prevenirea efectiva a actelor care aduc o
atingere grava datelor privind o persoana, uneori prin intermediul unor dispozitii penale
eficiente.

In ceea ce priveste Internetul, rispunderea statului poate fi angajata fird indoiald prin faptul
cd parti terte pastreazd date ale persoanelor fizice.

Protectia datelor cu caracter personal si-a gasit o larga consfintire in textul jurisprudentei
Curtii Europene a Drepturilor Omului. Conventional, din ratiuni pur stiintifice, am putea
clasifica jurisprudenta CtEDO, in materia protectiei datelor cu caracter personal, in 3 mari
domenii. Avem in vedere:

1. Deciziile CtEDO cu referire la colectarea datelor cu caracter personal.

2. Deciziile CtEDO cu referire la stocarea si utilizarea datelor cu caracter personal.

3. Deciziile CtEDO cu referire la stergerea sau distrugerea datelor cu caracter personal.

In studiul de fatd ne propunem si analizam practica judiciara in exclusivitate pe dimensiunea
colectdrii datelor cu caracter personal. Alte aspecte precum stocarea, utilizarea, stergerea si
distrugerea datelor cu caracter personal vor fi abordate in cercetarile stiintifice ce urmeaza.

In ce priveste deciziile CtEDO cu referire la colectarea datelor cu caracter personal, din
start trebuie sd mentiondm ca procesul de colectare a datelor cu caracter personal a cunoscut
o dezvoltare imensa in ultimul timp. Diversitatea datelor colectate impresioneaza: informatii
privind ADN-ul si amprente digitale; date G.P.S.; date medicale; interceptarea comunicatiilor,
a convorbirilor telefonice si supravegherea secretd; monitorizarea utilizarii calculatorului de
catre angajati; esantioane de voce; supraveghere video.

Dupa cum este si firesc, deciziile CtEDO au vizat multitudinea din aceste aspecte.

Cu referire la informatii privind ADN-ul si amprente digitale, CtEDO a venit cu clarificari,
dupad cum urmeaza: ,,Simpla inregistrare a datelor referitoare la viata privatd a unui individ
constituie o ingerinta in sensul art. 8 [din Conventia Europeana a Drepturilor Omului, care
garanteaza dreptulla respectarea vietii private si de familie, a domiciliului sia corespondentei]...
In acest sens, este lesne de a fi mentionat c, art. 8 din Conventia Europeani a Drepturilor
Omului prevede expres: ,,Orice persoand are dreptul la respectarea vietii sale private si de
familie, a domiciliului sau si a corespondentei sale”. Utilizarea ulterioara a informatiilor stocate
nu are niciun impact asupra acestei constatdri [...]. Cu toate acestea, pentru a stabili dacd
informatiile personale retinute de autoritdti implica orice [aspect] [...] al vietii private [...],
Curtea va tine seama in mod corespunzator de contextul specific in care informatiile in litigiu
au fost inregistrate si retinute, natura inregistrarilor, modul in care sunt utilizate si prelucrate
respectivele inregistrari si rezultatele care pot fi obtinute [...][20, pct. 67]”

In ce priveste datele GPS, CtEDO a specificat c4, reclamantul, suspectat de implicare
in atacuri cu bombd comise de o miscare extremista de stanga, s-a plans, in special, ca
supravegherea sa prin GPS si utilizarea datelor astfel obtinute in procesul penal impotriva sa
i-au incélcat dreptul la respectarea vietii private. Curtea a hotdrat ci nu a fost incélcat art. 8 din
Conventie. Supravegherea GPS si prelucrarea si utilizarea datelor astfel obtinute au reprezentat
intr-adevar o ingerinta in dreptul reclamantului la respectarea vietii sale private. Cu toate
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acestea, a observat Curtea, a urmarit scopurile legitime de a proteja securitatea nationala,
siguranta publica si drepturilor victimelor, si de a preveni savarsirea de fapte penale. A fost,
de asemenea, proportionald: supravegherea prin GPS a fost dispusda numai dupa ce metode
de anchetd mai putin invazive s-au dovedit insuficiente, s-a desfasurat pe o perioada relativ
scurtd (de aproximativ trei luni) si l-a afectat pe reclamant numai atunci cand acesta célatorea
in autoturismul complicelui sau. Reclamantul nu putea asadar afirma cé a facut obiectul unei
supravegheri totale si exhaustive. Dat fiind faptul ca ancheta privea infractiuni foarte grave,
supravegherea prin GPS a reclamantului a fost astfel necesard intr-o societate democratica [23].

O abordare similara o intalnim si in cauza Mohamed Ben Faiza contra Frantei, introdusa
la 22 mai 2012. Reclamantul din aceasta cauza se plange, in special, de o ingerinta in viata sa
privatd ca urmare a instaldrii unui dispozitiv de urmarire GPS in vehiculul sdu, cu scopul de
a-i monitoriza miscdrile in cursul unei anchete privind traficul de droguri. Curtea a comunicat
cererea guvernului francez si a adresat intrebari partilor, in temeiul art. 8 (dreptul la respectarea
vietii private) din Conventie [27].

Problematica colectarii datelor medicale si-a gasit consfintire in cauza impotriva Letoniei.
Reclamanta a sustinut, in special, cd colectarea datelor sale medicale cu caracter personal de
catre o agentie de stat — in acest caz, Inspectoratul pentru Controlul Calitatii in Domeniul
Sanatatii si cel al Capacitatii de Muncé (,MADEKKTI”) - fira consimtamantul siu i-a incalcat
dreptul la respectarea vietii sale private. In aceastd hotirare, Curtea a reamintit importanta
protectiei datelor cu caracter medical pentru ca o persoand sd poatd beneficia de dreptul
la respectarea vietii sale private. A hotarat cd a fost incélcat art.8 din Conventie in cazul
reclamantei, constatand cd legislatia aplicabila nu a indicat cu suficienta claritate intinderea
marjei de apreciere conferite autoritatilor competente si modalitatea de exercitare a acesteia.
Curtea a notat, in special, cd dreptul leton nu limita in niciun fel intinderea datelor private care
puteau fi colectate de MADEKKI, ceea ce a avut drept rezultat colectarea datelor medicale ale
reclamantei pentru o perioada de 7 ani fara deosebire si fara a se face in prealabil o evaluare
dacd astfel de date puteau fi eventual decisive, relevante sau importante pentru indeplinirea
oricdrui scop pe care l-ar fi urmarit prin cercetarea in cauza [12].

Cu referire la interceptarea comunicatiilor, a convorbirilor telefonice si supravegherea
secretd, CtEDO a manifestat un activism prodigios, fiind inregistrate mai multe decizii
pertinente. Mentionam cele mai relevante:

Cauza Klass si altii impotriva Germaniei. In aceasti cauzi, reclamantii, cinci avocati
germani, s-au plans in special de legislatia din Germania care autoriza autoritatile sa le
monitorizeze corespondenta si comunicatiile telefonice fard a obliga autoritatile sa-i informeze
ulterior despre masurile luate impotriva lor. Curtea a hotdrat ca nu a fost incélcat art. 8 din
Conventie, constatand ca era justificat ca legiuitorul german sa considere ingerinta rezultatd
din legislatia contestata in exercitarea dreptului garantat de art. 8 § 1 ca fiind necesara intr-o
societate democratica in interesul securitatii nationale si pentru a preveni dezordinea sau
faptele penale (art. 8 § 2). Curtea a observat, in special, cd aceste competente de a supraveghea
in secret cetdtenii, caracteristice unui stat politienesc, sunt tolerabile in temeiul Conventiei
numai in masura strict necesard pentru protejarea institutiilor democratice. Constatand insa
cd, in prezent, societatile democratice sunt amenintate de forme extrem de sofisticate de spionaj
si de terorism, ceea ce impune ca statul sa fie capabil in mod efectiv, pentru a contracara
efectiv astfel de amenintari, sa supravegheze in secret elementele subversive care opereaza in
jurisdictia sa, Curtea a considerat ca existenta unei anumite legislatii care acorda competenta
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de a supraveghea in secret corespondenta, comunicarile prin posta si telecomunicatiile este, in
conditii exceptionale, necesard intr-o societate democratica, in interesul securitétii nationale
si/sau pentru a preveni dezordinea sau faptele penale [8].

Cauza Malone impotriva Regatului Unit. Acuzat de o serie de infractiuni privind tainuirea de
bunuri furate, reclamantul s-a plans, in special, de interceptarea comunicatiilor sale telefonice si
postale de catre sau in numele politiei si de ,numararea” apelurilor sale telefonice (proces care
implicd utilizarea unui dispozitiv care inregistreaza numerele apelate de la un anumit aparat
telefonic si ora si durata fiecarui apel). Curtea a hotdrat cd a fost incalcat art. 8 din Conventie, atat
in ceea ce priveste interceptarea comunicatiilor, cit si in ceea ce priveste trimiterea evidentelor
cu numerele formate catre politie, pentru cd nu erau prevazute de lege [13].

Cauza Kruslin impotriva Frantei. Respectiva cauza privea ascultarea convorbirilor telefonice
dispusa de judecdtorul de instructie, intr-un caz de omor. Curtea a hotarat ca a fost incalcat
art. 8 din Conventie, constatand cé dreptul francez nu indica cu suficienti claritate intinderea
si modul de exercitare a puterii de apreciere a autoritatilor in acest domeniu. Acest fapt a fost
cu atit mai evident la momentul faptelor, astfel incat Curtea a considerat ca reclamantul nu a
beneficiat de gradul minim de protectie acordat cetatenilor in temeiul statului de drept intr-o
societate democratica [11].

O atare abordare a Curtii a fost mentinutd constant si pe parcursul altor decizii, ce au
urmat. Spre exemplu, cauza Huvig impotriva Frantei [6]; cauza Halford impotriva Regatului
Unit [5]; Kopp impotriva Elventiei [10]. In aceasti ultimi cauza, este vizati punerea sub
ascultare a liniilor telefonice ale firmei de avocatura a reclamantului la ordinul Procurorului
General Federal. Curtea a hotérat, in speta, cd a fost incalcat art. 8 din Conventie, constatand
ca dreptul elvetian nu indica cu suficientd claritate intinderea si modul de exercitare a marjei
de apreciere a autoritatilor in acest domeniu. Prin urmare, Curtea a considerat cd reclamantul,
in calitatea sa de avocat, nu a beneficiat de gradul minim de protectie impus de statul de drept
intr-o societate democraticé [10].

Cauza Amann impotriva Elvetiei. Cauza priveste apelul telefonic primit de reclamant de
la ambasada fostei Uniuni Sovietice — pentru a comanda un aparat depilator cdruia acesta i
facea publicitate - interceptat de ministerul public, care a solicitat serviciului de informatii
sa-1 intocmeascd un dosar reclamantului. Curtea a hotérat ca, in spetd, a fost incélcat art. 8 din
Conventie intrucat apelul telefonic a fost inregistrat, precum si cd a fost incélcat aceleasi articol
intrucat a fost creat si pastrat dosarul, constatdnd cd aceste ingerinte in dreptul reclamantului
la respectarea vietii sale private nu erau prevazute de lege, in masura in care dreptul elvetian
era neclar in ceea ce priveste puterea discretionara a autoritatilor in acest domeniu.

Cauza Taylor-Sabori impotriva Regatului Unit. Aceastd cauza privea interceptarea de
catre politie, ca parte a unei operatiuni de supraveghere sub acoperire, a mesajelor transmise
catre pagerul reclamantului. Curtea a hotdrat ca, in speta, a fost incalcat art. 8 din Conventie.
Observéand, in special, ca, la momentul faptelor in cauzi, nu exista un sistem legal care sd
reglementeze interceptarea mesajelor pager transmise printr-un sistem de telecomunicatii
private, a constatat, astfel cum a admis Guvernul Regatului Unit, cd ingerinta nu era prevazuta
de lege [22].

Cauza Wisse impotriva Frantei. In aceasta spet, doi reclamanti au fost arestati cu invinuirea
de a fi sdvarsit jafuri armate si plasati in arest preventiv. In temeiul unui mandat de arestare emis
de judecitorul de instructie, convorbirile telefonice dintre acestia si rudele lor la vorbitor au
fost inregistrate. Cererea reclamantilor ca procedurile referitoare la inregistrarea convorbirilor
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lor sa fie declarate nule a fost respinsa. Acestia au sustinut cd inregistrarea conversatiilor de
la vorbitor au constituit o ingerinta in dreptul lor la respectarea vietii private si de familie.
Curtea a hotarit c3, in spetd, a fost incalcat art. 8 din Conventie, constatand ca dreptul francez
nu indica cu suficientd claritate in ce mod si in ce médsurd exista posibilitatea unei ingerinte
a autoritatilor in viata privatd a detinutilor, nici intinderea si modul de exercitare a puterii
lor discretionare in domeniul in cauza. In consecinta, reclamantii nu au beneficiat de gradul
minim de protectie impus de statul de drept intr-o societate democratica. Curtea a observat, in
special, ca inregistrarea sistematicd a convorbirilor la vorbitor in alte scopuri decat cele legate
de securitatea penitenciarului priva vorbitoarele de unica lor ratiune de a exista, si anume
aceea de a permite persoanelor private de libertate sd-si pastreze intr-un anumit grad viata
privatd, inclusiv caracterul privat al discutiilor cu familiile lor [25].

Cauza Kennedy impotriva Regatului Unit. Condamnat pentru omor - intr-o cauza
controversatd din cauza probelor lipsd si contradictorii - si eliberat din penitenciar in 1996,
reclamantul, suspectind cé politia 1i intercepta comunicatiile dupd ce a inceput o mica afacere,
a formulat o plangere catre Tribunalul pentru Litigii referitoare la Competentele de Investigare
[Investigatory Powers Tribunal (IPT)]. In cele din urma a fost informat, in 2005, ci nu a fost
efectuata nici o constatare in favoarea sa in privinta plangerilor formulate. Aceasta insemna
cd comunicatiile sale nu au fost interceptate sau ca IPT a considerat orice interceptare ca fiind
legald. IPT nu a furnizat informatii suplimentare. Reclamantul s-a plans despre presupusa
interceptare a de comunicatiilor sale. Curtea a hotdrat cd nu a fost incélcat art. 8 din Conventie,
constatand ca dreptul Regatului Unit in ceea ce priveste interceptarea comunicatiilor interne,
coroborat cu clarificarile aduse prin publicarea unui cod de deontologie, indica cu o claritate
suficientd procedurile de autorizare si prelucrare a mandatelor de interceptare, precum si
prelucrarea, comunicarea si distrugerea datelor colectate. In plus, nu exista nici o dovada a
unor deficiente semnificative in aplicarea si functionarea regimului de supraveghere. Prin
urmare, si avand in vedere garantiile impotriva abuzurilor in proceduri, precum si garantiile
mai generale oferite prin controlul efectuat de Commissioner si examinarea efectuata de IPT,
masurile de supraveghere contestate, in masura in care ar fi putut sa fie aplicate reclamantului,
erau justificate in temeiul art.8 § 2 din Conventie [7].

Cauza Dragojevic impotriva Croatiei. Acest caz privea, in principal, supravegherea secreta
a conversatiilor telefonice ale unui suspect de trafic de droguri. Reclamantul a sustinut, in
special, ca judecatorul de instructie nu a respectat procedura impusa de dreptul croat pentru
a evalua in mod efectiv daca utilizarea supravegherii secrete a fost necesard si justificatd
in situatia sa speciala. Curtea a hotarét cd, in spetd, a fost incélcat art. 8 din Conventie. A
constat, in special, cd dreptul croat, astfel cum a fost interpretat de instantele nationale, nu
oferea o claritate rezonabild in ceea ce priveste puterile discretionare ale autorititilor de a
dispune masuri de supraveghere si nu oferea in practicd - astfel cum s-a intamplat in cazul
reclamantului — suficiente garantii impotriva eventualelor abuzuri [3]. O abordare similard
o intalnim in alte doua decizii, de origine croatd: cauza Basic impotriva Croatiei [2] si cauza
Matanovic impotriva Croatiei [14].

Cauza R.E. impotriva Regatului Unit. Reclamantul, care a fost arestat si plasat in detentie
in Irlanda de Nord in trei randuri, in legatura cu uciderea unui politist, s-a plans, in special, cu
privire la regimul de supraveghere secreta a consultérilor dintre detinuti si avocatii acestora si
dintre detinutii vulnerabili (persoane cu tulburéri psihice) si ,,adultii corespunzitori” (ruda,
tutore, sau persoand cu experientd in tratarea persoanelor cu tulburédri psihice). Aceastd
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cauza a fost examinatd din punctul de vedere al principiilor dezvoltate de Curte in domeniul
interceptdrii convorbirilor telefonice dintre avocat si client, care impun garantii stringente.
Curtea a constatat cd aceste principii trebuie sa fie aplicate supravegherii secrete a consultarilor
dintre avocat si client intr-o sectie de politie. In spetd, Curtea a hotirat ci a fost incilcat art.
8 din Conventie in ceea ce priveste supravegherea secretd a consultatiilor juridice. A notat, in
special, cd orientdrile care prevad tratarea, pastrarea si distrugerea in conditii de siguranta a
probelor materiale obtinute prin supraveghere secreta erau puse in aplicare din 22 iunie 2010.
Cu toate acestea, la momentul la care reclamantul se afla in detentie, mai 2010, orientarile
respective nu erau inca in vigoare. Prin urmare, Curtea nu a fost convinsa ca prevederile de
drept intern in vigoare la momentul faptelor oferisera garantii suficiente pentru a proteja
consultdrile reclamantului cu avocatul sdu, obtinute prin supraveghere secreta. Curtea a
hotarét si ca nu a fost incalcat art. 8 in ceea ce priveste supravegherea secretd a consultarilor
dintre persoanele private de libertate si ,,adultii corespunzétori’, constatind, in special, ca
acestea nu erau supuse secretului profesional si, prin urmare, o persoana privatd de libertate
nu putea avea aceleasi agteptiri de caracter privat ca in cazul unei consultatii juridice. In plus,
Curtea a fost convinsa cd prevederile interne relevante, in mésura in care aveau legatura cu
posibila supraveghere a consultérilor dintre detinuti si ,,adultii corespunzatori’, erau insotite
de garantii adecvate impotriva abuzurilor [18].

Cauza Roman Zakharov impotriva Rusiei. Respectiva cauzd priveste sistemul de
interceptare secretd a comunicatiilor de telefonie mobild in Rusia. Reclamantul, editor-sef
al unei edituri, s-a plans, in special, de faptul cd operatorii de retele de telefonie mobild din
Rusia erau obligati prin lege sa instaleze echipamente care sd permitd agentiilor de aplicare
a legii sd desfdsoare masuri operative de investigatii si cd, fard garantii suficiente in temeiul
dreptului rus, acest fapt permitea interceptarea generalizata a comunicatiilor. Curtea a hotarat
cd, in spetd, a fost incélcat art. 8 din Conventie, constatand ca dispozitiile legale ruse care
reglementau interceptarea comunicatiilor nu ofereau garantii adecvate si efective impotriva
arbitrarului si riscurilor de abuz inerente oricarui sistem de supraveghere secretd, care era
extrem de ridicat intr-un sistem precum cel din Rusia, in care serviciile secrete si politia
aveau acces direct, prin mijloace tehnice, la toate comunicatiile de telefonie mobila. In
special, Curtea a constatat deficiente in ceea ce priveste cadrul legal in urmétoarele domenii:
circumstantele in care autorititile publice din Rusia sunt abilitate sa recurgd la masuri de
supraveghere secretd; durata unor astfel de masuri, in special circumstantele in care ar trebui
sa inceteze; procedurile de autorizare a interceptarii, precum si stocarea si distrugerea datelor
interceptate; controlul interceptirilor. In plus, caracterul efectiv al ciilor de atac disponibile
pentru a contesta interceptarea comunicatiilor era afectat de faptul cd acestea erau disponibile
numai persoanelor care puteau sd probeze interceptarea si ca obtinerea unor astfel de probe
era imposibild in lipsa unui sistem de notificare sau a posibilitatii de a avea acces la informatii
privind interceptarea [19].

Cauza Szabo si Vissy impotriva Ungariei. Respectiva cauza vizeaza legislatia maghiara
referitoare la supravegherea secreta antiteroristd, introdusa in 2011. Reclamantii s-au pléns,
in special, cd exista posibilitatea de a face obiectul unor masuri nejustificate si disproportionat
intruzive, in cadrul juridic maghiar, de supraveghere secretd in scopuri legate de securitatea
nationald [si anume ,art. 7/E (3) privind supravegherea”]. Reclamantii sustineau, in special,
ca acest cadru juridic era predispus la abuzuri, in special in lipsa unui control jurisdictional.
In speta Curtea a hotirat ca a fost incilcat art. 8 din Conventie. A admis ci era o consecinta
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fireascd a formelor actuale ale terorismului ca guvernele si recurga la tehnologii de varf,
inclusiv la 0 monitorizare masivd a comunicatiilor, pentru a anticipa incidente iminente. Cu
toate acestea, Curtea nu a fost convinsd ca legislatia in cauza oferea suficiente garantii pentru
evitarea abuzurilor. In special, domeniul de aplicare al masurilor putea include practic orice
persoand in Ungaria, date fiind noile tehnologii care permit Guvernului sa intercepteze volume
mari de date chiar si despre persoane din afara sferei initiale a operatiunii. Pe de altd parte,
dispunerea unor astfel de masuri s-a luat in intregime de catre executiv, fara a exista o evaluare
daci interceptarea comunicatiilor era strict necesard si fara ca masuri corective efective, nici
mdcar judiciare, sa fie puse in aplicare. Curtea a hotaréat in continuare ca, in speta, nu a fost
incélcat art. 13 (dreptul la un recurs efectiv) din Conventie, coroborat cu art. 8, reiterand faptul
cd art. 13 nu poate fi interpretat ca impunénd o cale de atac impotriva stadiului in care se afla
dreptul intern [21].

Cauza Mustafa Sezgin Tanrikulu impotriva Turciei. Reclamanta s-a plans de decizia unei
instante interne din 2005 care admitea interceptarea comunicatiilor oricirei persoane din
Turcia, inclusiv a sa, pentru aproximativ o luna si jumatate. A sustinut, in special, cd masurile de
interceptare constituiau un abuz al legislatiei nationale in vigoare la acel moment. De asemenea,
a mentionat ca nu a dispus de un recurs efectiv, intrucit autoritatile nationale au refuzat sa
efectueze o ancheta cu privire la plangerile sale legate de interceptarea comunicatiilor sale.
Curtea a hotarit ca a fost incélcat art. 8 din Conventie, constatand cid ordinul de interceptare
in spetd nu era prevazut de lege. Curtea a hotdrat, de asemenea, ca in spetd a fost incalcat art.
13 (dreptul la un recurs efectiv) din Conventie [15].

Cu referire la monitorizarea utilizarii calculatorului de catre angajati, CtEDO a emis doua
hotdrari de importanta majora, una impotriva Roméniei si alta impotriva Frantei. Astfel,
in cauza Barbulescu impotriva Romaniei, este vizatd decizia unei societiti private de a
concedia un angajat — reclamantul - dupa monitorizarea comunicatiilor sale electronice si a
continutului acestora. Reclamantul a reclamat faptul cd decizia angajatorului sau se intemeia
pe o incadlcare a vietii private si ca instantele nationale nu a reusit sa protejeze dreptul la
respectarea vietii sale private si a corespondentei. Marea Camerd a Curtii a hotérat, cd a
fost incdlcat art.8 din Conventie, constatand ca autoritatile romane nu au protejat in mod
corespunzitor dreptul reclamantului la respectarea vietii private si a corespondentei. In
consecintd, acestea nu au pastrat un echilibru just intre interesele in cauza. In special, instantele
interne nu au reusit sa stabileascd daca reclamantul primise o notificare prealabild din partea
angajatorului privind posibilitatea ca respectivele comunicatii ar putea sa fie monitorizate;
acestea nu au avut in vedere nici faptul ca reclamantul nu a fost informat cu privire la natura
sau amploarea monitorizarii, ori cu privire la gradul de monitorizare asupra vietii sale private
si a corespondentei. In plus, instantele nationale nu au reusit sa stabileasca, in primul rand,
motivele specifice care justifica introducerea unor masuri de monitorizare; in al doilea rand,
dacd angajatorul ar fi putut utiliza mai putine masuri care presupun intruziune in viata privata
a reclamantei i a corespondentei; in al treilea rand, dacd respectivele comunicatii ar fi putut
fi accesate fira stiinta reclamantului [1].

In cea de-a doua cauzi - Eric Libert impotriva Frantei, reclamantul se plange, in special,
de o incalcare a dreptului sau la respectarea vietii private care rezulta din faptul cd angajatorul
sau (compania nationald de cai ferate franceza, SNCF) a deschis figiere aflate pe partitia de
pe hard-diskul calculatorului sdu de serviciu denumita ,D:/date personale” fard ca el si fie
prezent. Acesta a fost ulterior concediat din cauza continutului fisierelor in cauza.
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Curtea a comunicat cererea guvernului francez si a adresat intrebari partilor, in temeiul art.
8 (dreptul la respectarea vietii private) din Conventie [4].

Cu referire la esantioane de voce, CtEDO emite doud hotédrari importante.

In primul rind, avem in vedere cauza P. G. si J. H. impotriva Regatului Unit, vizeazi
inregistrarea vocilor reclamantilor intr-o sectie de politie, in urma arestdrii lor sub suspiciunea
cd ar fi urmat sa sivarseasca o talharie. Curtea a hotdrat cd, in spetd, a fost incalcat art. 8
din Conventie in ceea ce priveste utilizarea dispozitivelor de ascultare secretd in sectia de
politie. Notand, in special, c3, la momentul faptelor, nu exista niciun sistem oficial care sd
reglementeze utilizarea de dispozitive de ascultare secreta de cétre politie la sediu, Curtea a
constatat cd ingerinta in dreptul reclamantilor la viatd privati nu era prevazutd de lege. In
aceastd cauza, Curtea a constatat, de asemenea, cd a fost incélcat art. 8, tinind seama de
utilizarea unui dispozitiv de ascultare secretd intr-un apartament si cd nu a fost incélcat art. 8
in ceea ce priveste obtinerea de informatii despre utilizarea unui telefon [17].

Iar in al doilea rind, in cauza Vetter impotriva Frantei, in urma descoperirii corpului unei
persoane care prezenta plagi prin impuscare, politia, suspectand cd reclamantul a savarsit
omorul, a instalat dispozitive de ascultare intr-un apartament pe care acesta il vizita in mod
regulat. Curtea a hotarat ca a fost incélcat art. 8 din Conventie, constatand ca dreptul francez
nu indica cu suficientd claritate intinderea si modul de exercitare a puterii discretionare a
autoritatilor in privinta dispozitivelor de ascultare [24].

Cu referire la supraveghere video, CtEDO a vizat doua spete cu origini in Regatul Unit si
Germania. Este vorba de speta Peck impotriva Regatului Unit [16] si speta Kopke impotriva
Germaniei [9]. In celui de-al doilea caz, reclamanta, casierd la un supermarket, a fost concediati
fard preaviz pentru furt, in urma unei operatiuni de supraveghere video secreta efectuata de
angajatorul sau cu sprijinul unei agentii particulare de detectivi. Aceasta a contestat fara succes
concedierea in fata instantelor pentru solutionarea litigiilor de munca. Plangerea sa pe motive
de constitutionalitate a fost, de asemenea, respinsa. Curtea a respins plangerea reclamantei in
temeiul art. 8 din Conventie ca inadmisibild (vadit nefondatd). A concluzionat cé autoritatile
interne au pastrat un echilibru just intre dreptul angajatei la respectarea vietii private si interesul
angajatorului acesteia de a-si proteja drepturile de proprietate si interesul public, in vederea
unei bune administrari a justitiei. Curtea a observat, insd, cd intereselor concurente implicate
li s-ar putea acorda o pondere diferita in viitor, avand in vedere mdsura in care intruziunile
in viata privatd au devenit posibile datorita noilor tehnologii, din ce in ce mai sofisticate [9].

In concluzia celor mentionate mai sus, venim cu urmadtoarele constatari si recomandari
pentru legiuitorii si practicienii dreptului din Republica Moldova.

1. Ideea de baza, desprinsa din studiul respectiv tine de faptul ca autoritatile din Republica
Moldova urmeaza sa-si ajusteze legislatia si practicile la standardele enuntate de CtEDO si
astfel sa evite eventuale condamnari din partea Curtii Europene.

2. Studiul a relevat complexitatea cauzelor gestionate de Curtea Europeana a Drepturilor
Omului. Problematica protectiei datelor cu caracter personal si-a facut constant loc in practica
judiciara, cu precadere in ultimii ani.

3. Accesul la datele cu caracter personal raméne a fi domeniul cel mai vulnerabil pentru
abuzuri din partea autoritatilor sau tertilor. Respectiv, se resimte nevoia de a interveni legal si
institutional in sensul unei reglementari mai eficiente a activitatii date.

4. Din cercetarea realizatd am desprins concluzia ca o bund parte din incalcarile ajunse
in fata CtEDO se datoreaza aplicarii defectuoase a legislatiei nationale de citre organele de
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drept si in special cele politienesti. Prin urmare, consideram absolut necesara o reconfigurare
a intregii arhitecturi de operare cu datele cu caracter personal de cétre institutiile de forta din
Republica Moldova.

5. O data cu dezvoltarea tehnologiilor informationale, trecerea constanta a raporturilor
sociale si juridice din sfera offline in cea online si efectiv intrarea Internetului in fiecare casd
din Republica Moldova, apare o necesitate stringenta a reconceptualizdrii doctrinei cu referire
la protectia drepturilor omului, extinzandu-le in sfera Internetului.
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Rezumat

Tarile din intreaga lume se confruntd cu impedimente legale atunci cind se ocupd cu
recuperarea bunurilor infractionale - in special tarile in curs de dezvoltare care nu au resursele
necesare pentru a se confrunta cu abilitdtile si creativitatea infractorilor. Amploarea problemei
creste si ne demonstreazd cd este nevoie de o abordare mai eficientd pentru recuperarea
fondurilor furate.

Existd perceptia cd ,cooperarea internationald” in cadrul unei anchete si cazuri de recuperare
a activelor se referd la asistenta juridicd internationald - procesul formal de solicitare a asistentei
de la o jurisdictie straind. Cu toate acestea, in practicd, existd un pas care ar trebui sd fie mai
inainte in proces, care este adesea ignorat sau uitat si care este la fel de important, dacd nu chiar
mai mult. Aceasta este asistentd administrativd reciprocd, adesea descrisd doar ca ,asistentd
informald” .

Aproape toate cazurile de coruptie si delapidare au o dimensiune internationald semnificativd,
indiferent dacd este vorba de conturi bancare strdine si rezidente in strdindtate sau un lant de
tranzactii care circuld prin mai multe jurisdictii. Pentru a incepe cooperarea internationald
informald, tot ce este necesar este ca un ofiter sau un procuror sd ridice telefonul sau sd-i trimitd
prin e-mail omologului sdu dintr-o altd jurisdictie pentru a solicita asistentd in verificarea
informatiilor pentru a sprijini o anchetd penald in curs.

Aceastd cooperare informald ajutd echipa de anchetd sd dezvolte o imagine mai bund si mai
completd a cazului. Ii ajutd sd identifice probele oficiale care ar putea fi necesare din strdindtate
pentru a aduce cu succes urmdrirea penald si, in cele din urmd, pentru a recupera orice bunuri
infractionale cu resurse limitate la indemdnad.

Cuvinte-cheie: asistentd juridicd, recuperare, confiscare, sechestrare, bunuri infractionale,
cerere de asistentd, cooperare internationald.

https://doi.org/10.52327/1857-4440.2021.2(20).12
CZU: 341.4:343.272

Introducere. Atita timp cat fondurile dobandite in mod ilicit pot fi transferate rapid in
strdindtate - deseori printr-o simpld apdsarea unui buton pe un laptop sau pe un telefon mobil
- urmadrirea si recuperarea activelor de catre organele de aplicare a legii si procurori poate
dura luni sau ani. Eforturile de urmarire si recuperare reusite depind adesea de asistenta din
partea jurisdictiilor straine, proces care este incetinit si complicat de diferentele dintre traditiile
juridice, legi si proceduri, limbi, fusuri orare si capacititi variate. In acest context, cooperarea
internationala este esentiala pentru recuperarea cu succes a activelor ascunse in strainatate, iar
practicienii ar putea beneficia de eforturile de cooperare internationala in fiecare faza a unui caz.

Multi practicieni recurg imediat la elaborarea unei cereri de asistenta juridica internationala
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atunci cand stabilesc ca este necesard cooperarea internationald; cu toate acestea, unele
informatii importante pot fi obtinute mai rapid prin canale informale.

Asistenta informala poate duce la o identificare mai rapida a bunurilor, poate confirma
asistenta necesard si poate oferi fundamentul adecvat pentru o cerere de asistenta juridicd
internationala.

Idei principale ale cercetarii. Cerere de asistentd juridicd internationald este un proces
formal prin care jurisdictiile cauta si furnizeaza asistentd in colectarea informatiilor si probelor
pentru investigatii; pune in aplicare masurile provizorii; si se executd ordinele si hotdrarile
straine. O cerere MLA este de obicei depusa in scris si trebuie si respecte procedurile,
protocoalele si conditiile specificate in acordurile multilaterale sau bilaterale sau legislatia
interna. In timpul anchetei, aceste cereri se referd in general la probe, masuri provizorii sau
utilizarea anumitor tehnici de investigatie (cum ar fi blocarea unui cont bancar, puterea de
a obtine ordine de perchezitie si de sechestru, de a lua declaratii oficiale ale martorilor si de
a ridica documente). In general, este necesard o cerere de asistentd juridicd internationald
pentru executarea ordinelor de confiscare [1, p.19].

Canalele formale de cooperare internationala in cazuri de coruptie si recuperare a activelor
sunt de fapt Conventiile internationale care stau la baza unei cereri de asistentd juridica
internationald, Conventiile privind coruptia si criminalitatea transnationala organizata sunt
despre importanta si necesitatea semnatarilor de a coopera si de a-si oferi reciproc ,,cea mailarga
madsurd de cooperare si asistentd”. Ne putem referi la Conventia Organizatiei Natiunilor Unite
impotriva coruptiei (UNCAC) [4] si Conventia ONU impotriva criminalitatii transfrontaliere
organizate (UNTOC) [3].

In practica, oficialii se confrunti adesea cu problema dificili a modului in care statele
individuale interpreteazd conventiile. Diferentele pot fi fundamentale, cum ar fi un drept civil
fata de un sistem de drept comun, sau doar distinctii in interpretarea unor dispozitii specifice.
Diferentele in legile unei tari sunt o alta bariera in calea tipului de cooperare previzut de
conventii. De exemplu, lipsa de ,,dubla criminalitate” intre statul solicitant si cel primitor.
In astfel de cazuri, elementele infractiunii pot oferi o solutie intre doua pérti si aici canalele
informale de cooperare pot furniza elementele de baza necesare pentru a facilita discutiile. De
asemenea, nu trebuie sa uitdm ca o jurisdictie poate refuza, de asemenea, o cerere de asistentd
daci considera ca ancheta sau acuzatiile aduse acuzatului sunt motivate politic sau incalca,
probabil, drepturile sale fundamentale ale omului.

Asistenta informala consta de obicei in orice sprijin oficial oferit in afara contextului
cererilor de asistentd juridicd internationald. Desi ,,asistenta informald” in comparatie cu o
cerere de asistentd juridica internationald, incd mai necesita o autorizare legald fiind oferita de
autoritéti formale.

Spre deosebire de cererile de asistenta juridica internationald, informatiile colectate prin
asistenta informala nu sunt admisibile in instantd. Acestea fiind informatii de baza care pot fi
utilizate pentru a ajuta la mersul anchetei si care pot duce la intocmirea unei cereri de asistenta
juridicd internationala. Acest proces poate avea loc prin telefon intre omologi, prin cooperare
administrativd sau prin intalniri fata-in-fatd cu membrii organelor similare din cealalta tara.
Poate include masuri de investigatie necoercitive, cum ar fi colectarea de informatii publice
si informatii din bazele de date ale organelor de forta, efectuarea supravegherii vizuale sau
obtinerea de informatii de la unitatile de informatii financiare; se poate extinde la desfasurarea
unor investigatii comune sau cererea autoritdtilor dintr-o alta jurisdictie de a deschide un caz.
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Ceea ce poate fi solicitat prin asistentd informala fatd de ceea ce trebuie solicitat prin procesul
unei cereri de asistentd juridica poate diferi in functie de jurisdictie si, de multe ori, informatiile
obtinute informal ar trebui s fie confirmate si formalizate printr-o cererea oficiala [5, p. 61].

Cele mai frecvente canale de asistenta informala includ omologi practicanti (in cazul
Republicii Moldova ar fi Agentia de Recuperare a Bunurilor Infractionale), unitati de
informatii financiare (in cazul Republicii Moldova - Serviciul Prevenirea si Combaterea
Spalérii Banilor) si autoritati de aplicare a legii. Contactul cu aceste entitéti este adesea realizat
prin contact personal direct sau prin retele la care agentiile sunt membre. Este de remarcat
faptul ca Agentia de Recuperare a Bunurilor Infractionale din Republica Moldova a devenit
membru-observator al retelelor CARIN (Reteaua Inter Institutionald Camden de Recuperare
a Creantelor) si BAMIN (Reteaua Balcanica Inter-institutionala de Management al Bunurilor).

Informatia obtinutd pe ambele cdi. Deci, de aici putem raspunde la intrebarea - ce tip de
informatie informald ne pot oferi statele prin intermediul acestor retele?

1. Asistenta in investigatii (non coercitiva):

- tranzactii suspecte si rapoarte de activitate;

- inregistrari din bazele de date de stat sau informatii din registre (a vehiculelor, companiilor,
imobilelor);

- supraveghere vizuala;

- intervievarea martorilor.

2. Altele:

- solicitarea pornirii unei anchete in strdinitate dacd crima a fost comisa in jurisdictia lor;

- ancheta comuna de investigatii;

- masuri provizorii de urgenta [2, p. 127].

Astfel, acumuland informatia informala, putem trece la faza intocmirii unei cereri de
asistentd juridica internationala, avand ca baza informatia dobandita, si anume:

1. Asistenta in investigatii (coercitivd) si probe pentru instanta:

- documente certificate;

- mandat de perchezitie sau confiscare;

- ordin pentru monitorizarea contului bancar;

- interogarea martorilor.

2. Masuri provizorii:

- executarea directa a ordinului de retinere sau de sechestru strain;

- executarea indirecta prin retinere internd sau ordin de sechestru intern.

3. Confiscarea:

- executarea directa a ordinului de confiscare strain;

- executarea indirecta prin ordin intern de confiscare [7, p. 4].

Diferenta dintre cererea de asistentd juridica internationala si informatia informala.
Diferenta este vizibild atunci cdnd ne referim la scopul acesteia. Informatia informala are
ca scop obtinerea informatiilor pentru a sprijini investigatia si pentru aplicarea masurilor
provizorii de urgenta in unele jurisdictii. In cazul unei cereri, avem ca scop obtinerea probelor
pentru a fi utilizate in proces penal si confiscare sau in scopul executarii ordinului de retinere
sau a hotararii de confiscare [8, p. 8].

O alta diferentiere consta in tipul asistentei. Informatia informald prevede o asistenta cu
masuri de investigatie necoercitive; divulgarea pro activd a informatiilor; anchetd comuna;
inceperea unei anchete strdine. O cerere prevede masuri de investigatie coercitive (cum ar fi
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ordinele de perchezitie) si alte forme de asistenta judiciard (cum ar fi executarea masurilor
provizorii sau hotarérii de confiscare) [6, p. 10].

Procesul de contact, de asemenea diferd, in cazul informatiei informale ne referim la un
contact direct intre fortele de ordine, procurorii sau magistrati direct la omolog, intre unitatile de
informatii financiare, si autorititile bancare. In linii generale, o cerere presupune contact indirect
a autoritatilor centrale din fiecare jurisdictie cu punctul de contact anumit (fortele de ordine,
magistrat, procuror sau judecator); scrisori rogatorii prin ministerul afacerilor externe [7, p. 4].

Cerintele difera si ele, spre exemplu in cazul informatiei neformale cerinta ar fi contact
agentie-agentie; uneori la baza fiind un memorandum de intelegere si informatia trebuie sd
fie obtinutd conform legii in vigoare in ambele state. In cazul cererii, ar fi nevoie de dubld
incriminare, anchetd penald in curs sau prezentarea unei legaturi dintre bunurile infractionale
si infractiuni (7, p. 3].

Nu in ultimul rand, diferenta dinte avantaje si limitdri. Informatia informald are ca avantaj
obtinerea rapida a informatiilor; nu este necesara formalitatea unei cereri (de exemplu, dubla
incriminare), utila pentru verificarea faptelor si obtinerea de informatii generale pentru a
imbunatati o cerere de asistenta juridicd internationald. Insd, informatiile nu pot fi intotdeauna
utilizate ca probe; dificultatea determindrii persoanelor; putine resurse alocate solicitérilor
prin intermediul retelelor, uneori din graba si din cauza suprasolicitdrilor fiind necalitative;
posibile scurgeri potentiale. In cazul cererilor, principalul avantaj este admisibilitatea in
instantd a probelor si permiterea executérii ordinelor, iar printre limitari am putea enumera in
primul rand timpul consumat; apoi resursele consumate; multe cerinte care sunt adesea dificil
de indeplinit si aceleasi potentiale scurgeri.

Concluzie. Atunci cdnd un caz implica mai multe jurisdictii, este important ca practicienii
sa se concentreze imediat asupra eforturilor de cooperare internationald care trebuie
mentinute pe durata cazului. Unele autoritéti asteapta pand cind vor fi obtinute ordine de
confiscare sau condamnari pe intern inainte de a incepe procesul de urmadrire si securizare
a bunurilor infractionale in strdindtate - de multe ori cu rezultate frustrante si negative, cum
ar fl atunci cand intarzierea ofera oficialului corupt ample oportunitati de a transfera fonduri
catre jurisdictii necooperante. Prin urmare, este imperativ sa se implice autoritatile din alte
jurisdictii de la inceput, cel putin prin mijloace informale.

Stabilirea din timp a unui contact pro activ poate ajuta practicienii sa inteleagd sistemul
juridic strdin si potentialele provociri, obtinerea unor oportunitati suplimentare si dezvoltarea
unei strategii. De asemenea, ofera jurisdictiei straine posibilitatea de a se pregati pentru rolul
sau in furnizarea unei cooperari calitative.

Formarea unor conexiuni personale cu omologii din strainatate este semnul distinctiv al
cazurilor de succes de recuperare a bunurilor infractionale. Un apel telefonic, un e-mail, o
videoconferinta sau o intalnire fatd in fatd cu omologii straini va contribui mult la accelerarea
cazului. De asemenea, ajutd omologii sa construiasca relatiile de incredere, sa evalueze strategiile
si sa invete despre cerintele pentru depunerea cererilor de asistenta juridicd internationale
astfel, ca sa nu fie respinse pe viitor.

Experienta in cazurile de recuperare a bunurilor din ultimii 15 ani a aratat ca este mai
eficient sd ne concentram pe similitudini, mai degraba decat pe diferente, pentru a uni doud
jurisdictii si a facilita cooperarea intre ele. Dincolo de cadrul legal larg al conventiilor ONU,
jurisdictiile pot alege, de asemenea, sa semneze un acord bilateral care stabileste in mod formal
conditiile cooperarii dintre doua téri. Exista multe astfel de exemple. Pe langa faptul cd tratatele
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actioneazd ca o foaie de parcurs pentru cooperarea intre jurisdictii, aceste tratate bilaterale
reprezintd ceva mai fundamental, si anume o recunoastere a compatibilitatii, o intilnire a
mintilor intre téri si o declaratie de intentie pentru a ajunge la o solutie in beneficiul reciproc
al statelor. Acesta demonstreaza un interes comun de a combate criminalitatea si de a returna
bunurile infractionale in jurisdictiile respective ale victimelor.
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Rezumat

Dreptul comparat reprezintd o ramurd esentiald a literaturi de specialitate care
are menirea de a realiza o cercetare multiaspectuald a unor genuri de fapte ilicite la
nivel international. Infractiunea de falsificarea probelor din perspectiva normativa
internationald, ne oferda posibilitatea sda analizam, sistematizam si aborddm o noud
modalitate tipicd sau o normd suplimentard pentru Legea penald a Republicii Moldova.
Prin urmare, in prezentul demers stiintific ne propunem ca deziderat esential, analiza
actiunilor antisociale de falsificarea probelor la nivel international pentru o bund
sistematizare si ajustare a legislatie nationale.

Cuvinte-cheie: prevenire, fapte ilegale, drept international, sanctiune, subiect de drept.
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CZU: [343.146:343.52]:341

Introducere. Prevenirea si combaterea faptelor ilegale — reprezinta o problema globala,
care poate fi solutionata prin atragerea la raspundere penald a faptuitorilor si aplicarea
sanctiunilor penale pentru comiterea actiunilor ilicite, doar prin conjugarea eforturilor si
coordonarea proceduri judecatoresti, inclusiv de urmadrire penald, doar la nivelul intregii
omenirii, comunitédti mondiale.

Doctrina penald autohtona denotd multitudinea aspectelor de cercetare stiintifica a faptelor
antisociale la general si a infractiuni de falsificarea probelor in particular. O analiza si un
studiu stiintific abundent al faptei ilegale de falsificarea probelor, o reprezinta si cercetarea
elementelor de drept comparat a infractiunii vizate.

Un rol important in procesul de prevenire si combatere a faptelor de falsificarea probelor la
nivel mondial, le revine in mare parte, organelor de drept a statelor, care aplica acest proces de
sanctionare in co-raport cu subiectul de drept. Studierea si analiza variantei tipice a infractiuni
de falsificarea probelor instituita in Codul penal al Republicii Moldova, practic ar fi imposibild
pe deplin, fira a lua in consideratie experienta internationald in acest domeniu.

Astfel, ne propunem in continuitatea prezentului demers stiintific de a atrage o atentie
sporitd problematicii de incriminare a infractiunii de falsificarea probelor in legislatia penald
a diferitor state, pentru cunoastere, abordare, sistematizare si desigur, pe final de realizare a
unor propuneri cuprinzatoare si obiective de lege ferenda in co-raport cu realitatea practicii
judiciare a Republicii Moldova.
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Gradul de investigare a problemei la momentul actual, scopul cercetirii. Necesitatea
stringentd de elaborare a prezentului demers stiintific, apare din intentia autorului de a identifica
unele temeiuri, imprejurdri si conditii novatorii in vederea armonizarii, completarii si ajustarii
legislatiei nationale la noile genuri de actiuni indreptate in directia falsificarii dovezilor. La fel,
prin studierea legislatiilor internationale ale unor state precum ar fi Canada, Slovacia, Islanda,
..., etc., autorul are drept scop cu titlul de propunere spre final de a identifica si implementa
bunele practici din aceastd materie in legislatia Republicii Moldova. Scopul acestui articol
stiintific consta in informarea publicului larg din care fac parte studentii facultatilor de drept,
juristii, avocatii de orice categorie, notarii, cei ce infaptuiesc justitia si o aplicd in practica
judiciara, dar deopotriva si doctrinarii preocupati de compartimentul ,dreptul comparat’,
despre prevederile legislative ale infractiuni vizate pe arena penala internationala.

Materiale utilizate si metode aplicate. In procesul elaborarii articolului stiintific ne-am
folosit de mai multe si diverse metode de cercetare stiintifica care au facut posibild investigarea
corespunzatoare a subiectului titulativ, dintre care putem enumera: metoda analizei, metoda
sintezei, metoda deductiei, metoda sistemica, metoda istorica, metoda comparativd, precum
si metoda empirica.

Baza teoretico-juridicd a demersului stiintific cuprinde o serie de modalitati normative
referitoare la particularitdtile dislocdrii si incriminarii infractiunii de falsificarea probelor
in legislatiile altor state. Totodata, in procesul elaborarii acestui studiu, s-a tinut cont si de
practica organelor de drept internationale in vederea aplicarii in practicd a legii penale la
capitolul sanctiondrii subiectului infractiunii de falsificarea probelor, metodologie care este
descrisd pentru fiecare stat abordat in parte.

Continutul de bazi. In corespundere cu cadrul legal al Republicii Moldova, in sensul
notiunii infractiunii de falsificarea probelor se intelege aplicarea raspunderii penale pentru
faptele de falsificarea probelor in procesul civil de citre un participant la proces sau de catre
reprezentantul acestuia, fapt pentru ce se aplicd o pedeapsa sub forma amenzii in marime de la
500 la 800 unitati conventionale sau cu munca neremuneratd in folosul comunitatii de la 180
la 240 de ore, in ambele cazuri cu (sau fard) privarea de dreptul de a ocupa anumite functii sau
de a exercita 0 anumitd activitate pe un termen de la 2 la 5 ani.

Totodatd, in cadrul art. 310 alin.(2) Cod penal al Republicii Moldova, se instituie c4,
falsificarea probelor in procesul penal de citre persoana care efectueazd urmérirea penala,
procuror sau de catre aparitorul admis in procesul penal se pedepseste cu amenda in marime
de la 500 la 1.000 unitati conventionale sau cu inchisoare de pana la 3 ani, in ambele cazuri
cu privarea de dreptul de a ocupa anumite functii sau de a exercita o anumita activitate pe un
termen de la 2 la 5 ani.!

In extremitatea nordici a continentului american din statul Canada, la fel este instituiti
raspunderea penald pentru faptele antisociale de falsificarea probelor.

Astfel, legea penala canadiand, in limitele parti IV cu denumirea generica Infractiuni
impotriva administrarii dreptului si justitiei din cadrul Codului penal al Canadei prevede
atragerea la raspundere a rdufacatorilor care intentioneaza sa pericliteze activitatea unui
proces judiciar, prin atentarea la relatiile sociale care au minerea de a asigura buna desfasurare
a unui proces judiciar.

! Codul penal al Republicii Moldova nr. 985 din 18.04.2002. Monitorul Oficial nr. 128-129 din 13.09.2002, in vigoare din
12.06.2003. http://lex.justice.md/index.php?action=view&view=doc&lang=1&id=286230 (accesat la 01.06.2020).

112




Academia de
Administrare Publicd

Revistd stiintifico-practicd nr. 2/2021 AAP

Art. 137 din legea penald precitata cu titlul elocvent Falsificarea probelor, incrimineaza
raspunderea juridicd fatd de persoana care, cu intentia de a induce in eroare, fabrica orice
cu intentia de a fi folosit ca dovada intr-o procedura judiciara, existentd sau propusd, cu alte
mijloace decat sperjur sau instigare la sperjur,” este vinovat de o infractiune inculpabila si
susceptibild de inchisoare pentru un termen care nu depéseste paisprezece ani.’?

La fel este de mentionat c4, in calitate de probe, potrivit Codului penal al Canadei, intr-
un proces judiciar sunt admise si datele obtinute in urma desfasurarii audioconferintelor sau
videoconferintelor.

Pentru reiterarea formelor de aplicare a sanctiunilor penale pentru falsificarea probelor
ca urmare a desfasurarii audioconferintelor sau videoconferintelor, la etapa incipientd apare
necesitatea de explicare si relatare a conceptului dat, ce semnifica si cum se desfdsoara.

Potrivit art. 714.1 din Codul penal al Canadei, cu denumirea marginala Audioconferinta si
videoconferintd — martor in Canada, se intelege ca, o instanta poate dispune ca un martor din
Canada sd facd probe prin audioconferinta sau videoconferinta, in cazul in care instanta este
de parere ci ar fi adecvat avand in vedere toate circumstantele, inclusiv:

a) locatia si circumstantele personale ale martorului;

b) costurile care ar fi suportate daca martorul si-ar face prezenta personal;

¢) natura probelor anticipate ale martorului;

d) caracterul adecvat al locatiei de unde martorul va depune dovezi;

e) dreptul acuzatului la o audiere publica si echitabild;

f) natura si gravitatea infractiunii;

g) orice prejudiciu potential pentru parti cauzat de faptul ca martorul nu ar fi vazut de ele,
daci instanta ar dispune ca probele sa fie oferite/prezentate prin audioconferinta.

Sesizabil este si faptul c3, in corespunderea articolului 714.2 cu titulatura Videoconferinta
- martor in afara Canadei, curtea judecdtoreascd primeste prin videoconferinta dovezile date
de un martor din afara statului canadian, cu exceptia cazului in care una dintre parti satisface
instanta ca receptia unei astfel de marturii ar fi contrara principiilor justitiei fundamentale, iar
in limitele art. 714.3 Audioconferintd — martor in afara Canadei, se prezuma c4, instanta poate
primi probe date de un martor din afara Canadei prin audioconferinta, daci aceasta este de
parere cd ar fi cazul s se tind seama de toate circumstantele, inclusiv de cele previzute la art.
714.1 literele a)-g).

Prin urmare, cine intentioneaza sau deja a admis falsificarea probelor obtinute in urma
desfasurarii audioconferintelor sau videoconferintelor, in limitele legii penale canadiene, va fi
sanctionat cu o pedeapsa de tipul inchisorii de pand la 14 ani.*

Asadar, analizind formele normative a infractiunii de falsificarea probelor din statele
respective, putem deduce ca, pe de o parte legislatia penald a Republicii Moldova este mult mai
explicitd la acest capitol, deoarece, legiuitorul a instituit expres doud forme tipice-normative

? Prin termenul dat se intelege ,,sperjur” ca actiune de a sperjura sau ,,sperjurat” ca persoand care a realizat actiunea de
sperjur. Prin sperjur se intelege incélcarea unei norme legale si/sau a unui juramant depus si prezentarea unor dovezi false.
Totodata prin sintagma sperjur se intelege si juramantul fals prezentat (ficut) in fata instantei de judecata.

* Codul penal al Canadei nr. C-46 din 1985, cu ultimele modificiri si completari din 18.12.2019. https://laws-lois.justice.
gc.ca/eng/acts/c-46/ (accesat la 05.06.2020).

*Codul penal al Canadei nr.C-46 din 1985, cu ultimele modificari si completéri din 18.12.2019. Poate fi accesat la urmatoarea

adresd web: https://laws-lois.justice.gc.ca/eng/acts/c-46/ (accesat la 05.06.2020).
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separate a faptei ilicite de falsificarea probelor. In conjunctura acestor prevederi, este de
mentionat ca, legiuitorul moldav a fost explicit si a remarcat separat actiunea antisociald de
falsificarea probelor atat intr-un proces civil cat si in cadrul unui proces penal. Pe cind, in legea
penald a Canadei se atesta o instituire generala la art.137, care inglobeaza in sine, raspunderea
penala pentru falsificarea probelor. Intr-o alti ordine de idei, este de notat ci, legiuitorul
canadian pe langd varianta normativa generald de la art. 137, a mai prevazut raspunderea
penald a infractiuni de falsificarea probelor si in alte dislocatii suplimentare, sau mai pot fi
numite si alternative, acele dovezi falsificate care sunt obtinute in rezultatul desfisurarii
audioconferintelor sau videoconferintelor.

Urmare a celor examinate, putem conchide ca, cel putin asa se atesta din pozitia autorului,
varianta normativa a infractiuni de falsificarea probelor in legislatia penald a Republicii
Moldova, este redatd mai cuprinzitor si mai autentic, care poate fi aplicatd fard mari
impedimente in practica judiciard, in vederea solutionérii cazurilor care se refera nemijlocit la
actiunea ilegala de falsificarea probelor intr-un proces judiciar.

Adunarea Nationald a statului maghiar nu a incriminat expres fapta antisociald cu
denumirea de falsificarea probelor in legea penala, insd in capitolul XXVI cu evidentierea
Crimele contra sistemului judiciar, a dislocate art. 268 cu titlul Acuza falsd, care intr-o médsura
legald, sanctioneaza subiectul de drept care admite falsificarea dovezilor in cadrul unui proces
judiciar.

Astfel, potrivit art. 268 din Codul penal al Ungariei, este pedepsitda cu inchisoare pana
la 3 ani persoana care acuza in mod fals o alta persoand in fata unei autoritati cu privire la
savarsirea unei infractiuni si/sau transmite autoritatii orice probd falsificatd impotriva unei
alte persoane referitoare la o infractiune.

In Titlul V cu denumirea genericd Alte forme de interferenta cu activititile autorititilor
publice din cadrul Codului penal al Slovaciei, este previzuta expres rispunderea penald la
art.344 intitulat Ostructiunea justitiei, pentru faptele de falsificarea probelor.

Prin urmare, in corespundere cu textul de lege de la art.344 al Republicii Slovaca, orice
persoand care in fata instantei de judecatd sau in procedurile penale prezintd drept autentice
dovezile carora stie cd este falsd sau modificata, inclusiv falsifica, altereazd sau impiedica
prezentarea probele autentice, se pedepseste cu inchisoare de la unu la sase ani.®

Totodatd, in conformitate cu aliniatul 2 al aceleiasi norme juridice, poate fi aplica o
sanctiune sub forma privatiuni de libertate de la trei la opt ani, daca subiectul de drept a comis
in realitatea obiectivd faptele sus-remarcate si cu intentia de a obtine beneficii substantiale
pentru el ori altd persoand sau pentru a provoca daune substantiale ori alte consecinte deosebit
de grave.”

Reiesind din cele expuse, este notabil faptul ca, legislatia penald a Ungariei instituie la art.
268 intr-o forma cuprinzitoare varianta tipicd a infractiuni de falsificarea probelor. Pe cind,
in structura Codului penal al Slovaciei, aceasta infractiune este specificatd intr-o forma mai

*Codul penal al Ungariei din 01.07.2013, cu ultimele modificéri si completéri din 01.02.2020. https://www.legislationline.
org/download/id/5619/file/HUngary_Criminal_Code_of 2012_en.pdf (accesat la 04.06.2020).

¢ Codul penal al Slovaciei nr.300 din 20.05.2005, cu ultimele modificari si completari din 19.01.2020. https://www.
legislationline.org/download/id/3763/file/Slovakia_CC_2005_en.pdf (accesat la 05.06.2020).

7 Codul penal al Slovaciei nr.300 din 20.05.2005, cu ultimele modificari si completari din 19.01.2020. https://www.
legislationline.org/download/id/3763/file/Slovakia_CC_2005_en.pdf (accesat la 05.06.2020).
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desfasuratd. Totodatd, in legea penala a Slovaciei se atesta si o varianta normativa agravanta
a infractiuni de fals in probe, si anume falsificarea probelor cu intentia de a obtine beneficii
substantiale pentru sine ori pentru o altd persoana sau pentru a provoca daune substantiale ori
alte consecinte deosebit de grave, ceea ce nu este evidentiat in Codul penal al Ungariei, inclusiv
acest fapt cu incriminarea variantei agravante nu se regaseste nici in legea penala a Republicii
Moldova.

La fel, un alt aspect de mare importanta care urmeaza a fii supus studiului, in reprezinta
factorul sanctionator pentru infractiunea de falsificarea probelor. La acest capitol este de
specificat cd, legiuitorul maghiar si slovac au fost intr-un mod sau altul mai sumari si au
prevazut doar pedeapsa inchisorii aplicata subiectului de drept care a savarsit actiunea ilegala
de falsificarea probelor. Pe cind legiuitorul moldav a reiterat un complex variat de sanctiuni ce
pot fi aplicate in privinta faptuitorului a carei fapta antisociala se incadreaza in limitele art.310
Cod penal al Republicii Moldova.

In conditiile descrise, este de notat c4, varianta-detaliat a incrimindrilor tipurilor de pedepse
aplicabile subiectului de drept pentru falsificarea probelor, in corespundere cu legea penald a
Republicii Moldova, este una cuprinzatoare si valoroasa, deoarece ofera posibilitatea organului
de aplicare a legii sa varieze in limitele si tipurile de aplicare a pedepsei in stricta corespundere cu
gradul prejudiciabil cauzat ca urmare a savarsirii infractiunii de falsificarea probelor.

In Codul penal al Frantei, infractiunea de falsificarea probelor este dislocata in continutul
juridic a doua modalitati normative.

Astfel, potrivit art.434-4 din Codul penal francez, prin falsificarea probelor se intelege
modificarea scenei unei infractiuni prin falsificare sau eliminarea unor indici doveditori care
ar avea calitatea de purtatori ai informatiilor veridice, inclusiv si inlaturarea sau aducerea
intr-o forma eronatd a datelor probatorii. Pedeapsa aplicabila pentru o asemenea fapta este
una de tipul inchisorii cu stabilirea privatiuni de libertate fixe - 3 ani, inclusiv si cu o amenda
de 45.000 euro. Totodatd o asemenea pedeapsa exclusiva se aplicd si persoanei care a distrus,
ascuns sau modificat un document ori un purtitor material de proba si ulterior 1-a prezentat
organelor de drept, abilitate de aplicare a legii penale in practica judiciara.?

Totodat, la art.434-4 alin.(2) din Codul penal francez este instituitd expres modalitatea
normativa care sanctioneazd mult mai aspru cu amenda de 75.000 euro si 5 ani de inchisoare,
persoana care datorita pozitiei sale oficiale in stat, a admis intr-un mod oarecare faptele ilicite
de falsificarea probelor.

Art.441-1 din Codul penal al Republicii Franceze prevede in fapt plauzibil o varianta-tipicd
agravanta a infractiuni de falsificarea probelor, care constd in fapta de baza enuntata la art.434-
4 insa cu cauzarea unor vatamari de orisice categorie. O asemenea actiune nelegitima admisa
de faptuitor in realitatea obiectivd, se soldeaza cu aplicarea pedepsei inchisorii de 3 ani si
amenda de 45.000 euro.’

In conditiile descrise, este meritoriu de specificat o analizi discutativi pentru literatura
stiintifica cu referire la modalitatea normativa a infractiunii de falsificarea probelor dislocata
in legea penala a Republicii Moldova si Republica Franceza.

# Codul penal al Frantei din 01.03.1994, cu ultimele modificiri si completari din 01.01.2020. https://www.legislationline.org/
download/id/3316/file/France_Criminal%20Code%20updated%200n%2012-10-2005.pdf (accesat la 06.06.2020).

? Codul penal al Frantei din 01.03.1994, cu ultimele modificdri si completari din 01.01.2020. https://www.legislationline.org/
download/id/3316/file/France_Criminal%20Code%20updated%200n%2012-10-2005.pdf (accesat la 06.06.2020).
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Astfel, dupa cum am precitat, legiuitorul moldav a fost echilibrat in procesul elaborarii
si incriminarii infractiunii de falsificarea probelor in Partea speciald a Codului penal, atat la
aspectul dispozitiei cat si a sanctiunii. Intr-o altd ordine juridici se observa ci, legiuitorul francez
in comparatie cu cel moldav, a prevazut intr-o modalitatea ,,riguroasd” elementele componente
a normei juridice de falsificare probelor. Prin urmare, s-a constatat ca, la art. 434-4, alin. (2) al
Codului penal francez, este atrasé la rdspundere penala inclusiv si subiectul de drept care detine
o functie oficiald in stat, pe cand organul legislativ al Republicii Moldova nu a acordat o atentie
acestor categorii de persoane, pentru a fii nominalizati expres in varianta normativa in postura
subiectului de drept.

Totodatd, o madalitate-normativa-tipica novatorie din categoria agravantelor a infractiunii
de falsificarea probelor este dislocati expres la art. 441-1 Cod penal al Republicii Franceze, fapta
manifestatd prin modificarea scenei unei infractiuni, prin falsificarea sau eliminarea unor indici
doveditori care ar avea calitatea de purtatori ai informatilor veridice, inclusiv si inlaturarea
sau aducerea intr-o forma eronatd a datelor probatorii care a cauzat unele vitamari de orisice
categorie persoanelor participante la un proces judiciar, se pedepseste cu 3 ani privatiuni de
libertate, cu executarea pedepsei intr-un penitenciar de tip inchis, si cu aplicarea unei amenzi
in suma de 45.000 euro, modalitate normativa ce nu poate fi identificatd in Legea penald a
Republicii Moldova.

Intr-o altd conjunctura juridica, este de remarcat cd, actualul Cod penal francez a fost
elaborat in baza dreptului roman si a dreptului francez obisnuit, motiv pentru care, marea
majoritate a sanctiunilor sub forma amenzii aplicate faptuitorilor, reprezinta un concept
care poate fi numit ,,extravagant”. Astfel, nici infractiunea de falsificarea probelor nu este o
exceptie in acest sens, fapt pentru care, legiuitorul francez a dislocat expres amenda ca forma
de pedeapsi aplicabild in suma de 45.000 euro (precitate art. 434-4, alin.(1) si art. 441-1) si
75.000 euro, pentru faptele antisociale admise in realitatea obiectivd prenotate la art. 434-4,
alin. (2) din Codul penal al Republicii Franceze.

Asadar, analizand cele mentionate, apare ca obligativitate stiintifica de a realiza o
propunere de lege ferenda cu privire la modernizarea si/sau completarea art.310 din Codul
penal al Republicii Moldova, in buna practica cu legea penald franceza si evident, adaptarea
normei juridice moldave la realitatea practicii judiciare a Republicii Moldova, in vederea
bunei desfasurari a procesului de aplicarea substantiald a legii penale in corespundere cu
fapta ilicitd admisa de faptuitor - mecanism stiintific ce va fi realizat la finele prezentului
demers discutativ.

In teritoriul cuprins intre Atlanticul de Nord si Oceanul Arctic (Islanda), la fel ca si in
celelalte state, faptele ilicite sunt sanctionate juridic. Althing islandez, a instituit expres
raspunderea penald, contraventionald, civild si disciplinard pentru faptele antisociale comise
in realitatea obiectiva. Pentru inceput este de notat ca, Althing este denumirea oficiald a
Parlamentului islandez, insemnand literar ansamblul tuturor lucrurilor.

Astfel, legiuitorul Althing, a dislocat substantial in articolul 112 al copitolului XII intitulat
normativ Infractiuni impotriva autoritatilor din Codul penal al Islandei, raspunderea penald
pentru infractiunea de falsificarea probelor.

Prin urmare, in sensul legal al art. 122 din Codul penal al Islandei, se intelege ca, orice
persoana care ajutd pe cineva ce este urmarit in legaturd cu o infractiune de a evita arestarea
si/sau pedeapsa, ascunzandu-l sau ea, ajutandu-l sa scape sau prezentand dovezi false despre
persoand, fapte, evenimente sau chiar locul aflarii faptuitorului — va fi sanctionat penal.
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O asemenea faptd se sanctioneazd cu o pedeapsd de tipul amenzii pana la 5 salarii medii pe
economie sau cu inchisoare pand la 1 an.'

Consecvent cu aceasta, este de specificat cd, aceiasi sanctiune penald prenotatd, va fi
aplicata si subiectului de drept care va admite obstructionarea investigdrii unei infractiuni prin
distrugerea, modificarea sau inldturarea elementelor probatorii care ar putea avea calitatea de
dovezii autentice in cazul unui proces judiciar. La fel, faptuitorul in aceastd ordine juridica, va
fi sanctionat si pentru prezentarea informatiilor false in procesul desfasurarii urmaririi penale
sau in cazul in care ultimul va manipula probele infractiunii."*

Totodata, este de notat ca, la art.112 alin.(3) din Codul penal al Islandei, este instituitd expres si
o modalitate de eliberare de raspundere penali a subiectului de drept care a falsificat probele intr-
un proces judiciar. Pentru a fi aplicata o asemenea prevedere, persoana pasibila de raspunderea
penala trebuie sa se incadreze juridic in limitele normative a urmatoarei dispozitii: infractiunea de
falsificarea probelor sa fie savarsitd in scopul de a se eschiva faptuitorul personal de la raspunderea
penala sau in cazul in care a preintdmpinat condamnarea unei rude apropiate, pand la gradul II1.*2

Notabil este faptul cd, in cadrul capitolului XV cu denumirea generica Marturii false si
acuzatii false din Codul penal al Islandei, isi regaseste dislocarea normativa art.148, care intr-o
modalitate juridicd, la fel sanctioneaza penal subiectul legii care falsificd probele.

Astfel, in corespundere cu art. 148 Cod penal al Islandei, se pedepseste orisice persoana care
ascunde probele veridice prin diverse modalititi si vice-versa prezinta unele probe falsificate care
ar demonstra vinovitia unei persoane terte in vederea condamnarii acesteia din punct de vedere
penal. O asemenea fapta se sanctioneaza cu o pedeapsa de tipul inchisorii de panad la 10 ani.”®

Simultan cu aceastd gravurd penald, capitolul XVII intitulat Falsificarea si alte infractiuni
care implica dovezi vizibile din acelasi act normativ, aprobat de catre Althing islandez, instituie
expres ca, orice persoand care a corupt pe cineva in vederea falsificarii probelor si a determinat
organele competente sa primeasca o decizie necorespunzitoarea realitdtii obiective, va fi
sanctionat. Pedeapsa pentru o fapta ilicita de genul dat este una de tipul inchisorii de pana
la 2 ani. Totodata, cu o asemenea sanctiune va fi pedepsita si persoana care a distrus si/sau
ascuns probele veridice, iar in schimb a corupt pe cineva in vederea falsificirii unor probe
neautentice.'

' Codul penal al Islandei nr. 19 din 12.02.1940, cu ultimele modificari si completdri din 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesat la 10.07.2020).

"' Codul penal al Islandei nr. 19 din 12.02.1940, cu ultimele modificari si completdri din 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesat la 10.07.2020).

2 Codul penal al Islandei nr. 19 din 12.02.1940, cu ultimele modificari si completdri din 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesat la 10.07.2020).

3 Codul penal al Islandei nr. 19 din 12.02.1940, cu ultimele modificari si completdri din 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesat la 10.07.2020).

4 Codul penal al Islandei nr. 19 din 12.02.1940, cu ultimele modificari si completdri din 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesat la 10.07.2020).
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In conditiile descrise, este de specificat cd, Codul penal al Islandei dislocheaza juridico-
normativ in continutul mai multor norme legale raspunderea penald pentru faptele antisociale
admise de faptuitor in realitatea obiectiva, pe cand in Legea penald a Republicii Moldova,
sanctiunea aplicabild infractiunii de falsificarea probelor este instituitd intr-o singura norma
juridica - art. 310 Cod penal al Republicii Moldova.

Reiesind din faptele si aspectele mentionate mai sus, se concluzioneaza ca, fiecare stat la
care s-a facut trimitere de referinta in prezentul demers stiintific, incrimineaza raspunderea
penald pentru infractiunea de falsificarea probelor in mod diferit.

De la stat la stat, se observa dinamica si evolutia faptelor criminogene de falsificarea dovezilor,
iar pentru o buna aplicare a Legii penale a Republicii Moldova in practica judiciara de catre
organele de drept competente, inclusiv sanctionarea tuturor formelor de falsificare a probelor
admise in realitatea obiectiva, se propune cu titlul generic stiintific de lege ferenda, completarea
Codului penal al Republicii Moldova cu unele modalititi normative in ordinea care succed.

Articolul 310> Falsificarea probelor de catre demnitarii de stat.

(1) Falsificarea probelor intr-un proces penal si/sau civil de catre un demnitar de stat

se pedepseste cu inchisoare de la 10 la 15 ani, privarea de dreptul de a ocupa anumite
functii sau de a exercita o anumita activitate pe un termen cat a fost condamnat la privatiune
de libertate si cu posibilitatea retragerii tuturor distinctiilor de stat.

(2) Falsificarea probelor intr-u proces penal si/sau civil de cétre o persoana care nu detine
o pozitie oficiald in stat dar care a actionat la indicatia si/sau la ordinul (verbal/scris) al unui
demnitar de stat se pedepseste cu inchisoare de la 4 la 6 ani si amendd in mérime de la 1.000
la 3.000 unitati conventionale.

Articolul 310°. Vatamarea grava ori medie ca rezultat al falsificarii probelor.

Falsificarea probelor in cadrul unui proces penal si/sau in cadrul unui proces civil de cdtre
subiectul infractiunii care au cauzat o vitimare grava ori medie a integritdtii corporale sau a
sdndtdtii se pedepseste cu inchisoare de la 2 la 3 ani sau amendd in mdrime de la 300 la 500
unitdti conventionale in ambele cazuri cu privarea de dreptul de a ocupa anumite functii sau de
a exercita o anumitd activitate pe un termen de pand la 5 ani.

Articolul 310* Inducerea in eroare a organelor de drept ca rezultat al falsificarii
probelor.

Determinarea, instigarea si/sau acordarea suportului unei persoane terte in vederea
falsificarii probelor intr-un proces judiciar, care au avut ca consecintd obstructionarea justitiei i
determinarea organele competente sd primeascd o decizie necorespunzdtoarea realitdtii obiective
se pedepseste cu amendd in mdrime de la 200 la 300 unitdti conventionale sau cu muncd
neremuneratd in folosul comunitdtii de la 180 la 240 de ore, in ambele cazuri cu (sau fird)
privarea de dreptul de a ocupa anumite functii sau de a exercita o anumitd activitate pe un
termen de pdnd la 2 ani.
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MUPOBBIE MOIEIN IIPEOJOCTAB/TEHUA
IOPVIIMYECKON ITIOMOIIII,
TAPAHTUPYEMOW TOCYIAPCTBOM

Bapum CYXOB, nokropant, Mongasckuit [ocynapcTBeHHbI YHUBEPCUTET

AnHoTanma

Cmamus noceésu,eHa uccied06anuo U CPABHEHUI0 CYU4eCBYIOUsUX 6 MUpe Mooenell npedo-
CMAasneHUs PUOUHECKOTE NOMOULU, 2APAHMUPYEMOTL 20CYOAPCIBOM, C UeNbI0 NOUCKA HAUOO-
nee appexmusHoi u3 Hux. [enaemcs 6618600 0 mom, umo 6osnee IPHexMuUsHO UCNONL30BAMND
pecypcol, npedHazHaueHHvle 07151 NPedocmasneHus 6ecnaamHol PUOUHeCKOl NOMOULU U 0KA-
3b16amv 6osiee KauecrmeeHHble YCyeU N03607en CMEeUAHHASL MOOeb.

Kniouesvie cnosa: becnnamuas w0puouueckas nomMousp, eapanmupyemas 20cyoapcmseom
10PUOUHeCKAs NOMOULD, 00ULeCBEHHDILL A0B0KAM, HA3SHAYEHHDITI A0B80KAM, KOHMPAKMHASL
MoOdenb.

https://doi.org/10.52327/1857-4440.2021.2(20).14
CZU: 343.121.4+347.921.8(100)

Benmennero byner /v JOCTYI K IOPMANYECKOIT OMOIIY, TAPAHTUPYEMOIL TOCYAAPCTBOM,
YCTOIYMBBIM U 3P PEKTMBHBIM, 3aBICUT He TOIBKO OT Ka4ecTBa YIIPaB/IeHNsI CUCTEMOIT 9TO
TIOMOIIY U ee (pUHAHCHPOBAHMSA, HO 1 OT MEXaHM3MOB, C IOMOIIBI0 KOTOPBIX IPEeXOCTaB-
NATCA Iopupndeckye youyr. O4eBugHO, 4TO GyHKIMOHMPOBAHUE CUCTEM HOPUAINIECKOI
TIOMOLI[Y, TAPAHTHPYEMOIt TOCYAPCTBOM, HEBO3MOXKHO 6e3 IIpUB/IeYeHNs K paboTe B HUX I10-
CTaBIIVKOB IOPUANYECKUX YCIIYT, IPUYeM TaKMX, KOTOPbIe B COCTOSHNUM 00eCIeYnThb Ipefo-
CTaBJIeHMe IOPUYeCcKOil TOMOLIY HaJIeXallero kadecTsa [19].

CyiiecTByomiye B MUpe HallMOHAIbHbIe CUCTEMBbI IOPUANYECKOIT TOMOIIM, TapaHTUpye-
MOJT TOCYapCTBOM, CO3[JaBa/IICh HE3aBUCUMO APYT OT [pyra, CJIeAys CBOMMM crierudude-
CKMMM HYTAMY MCTOPUYECKOro pa3BuTus. [Toatomy cyuecTByer 6oblioe pasHooOpasye
He TOJIbKO CXeM yIIpaB/eHMsI TaKMMI CHCTeMaMy, HO ¥ BapMAHTOB IIPELOCTAB/ICHNS 0pH-
IMYEeCKMX YCIYT B paMKax 9TUX CIMCTeM, KOTOpble MOTYT 3aBIMCETh OT MMEIOLINXCS B CTPaHe
PecypcoB 1 BO3MOXKHOCTEIA, @ TAK)Ke PerMOHA/IbHBIX U HAIMOHATbHBIX Tpapuumit. OgHako,
HECMOTPsI Ha 9TY Pas/INyyisi MMEIOTCS U OLpefie/IeHHbIe 0011ue TeH/IeHIINN, KOTOPble MO>KHO
HaOJTIOflaTh B PasHBIX pernoHax [4].

[Tpu3biBasi rocyfapcTBa IPUHATH MO0 YCUIUTD Mepbl B COOTBETCTBUM CO CBOVMU Ha-
LIMOHA/IbHBIMM TIPABOBBIMI CUCTeMaMI [iisl 0beciiedeHns oKasauus 9 GeKTUBHOM I0pIIN-
deckolt momoy, IIpuHImIB! 1 pyKoBogsiye nonoxenns Opranusanyy O6beayHEHHbIX
Harmit, kacaromyecs JOCTyIa K I0PUAMIECKOil IOMOIIY B CUCTEMaX YTOIOBHOTO IIPaBOCYy-
[iVs1, TIPU3HAIOT, YTO CHCTEMbI OCTUIIMY PA3HBIX CTPAH UMEIOT Pa3INuHble XapaKTePUCTUKIL.
CrucTeMbl I0PUANYECKON OMOIIY, TAPAHTUPYEMOIi TOCYAAPCTBOM, PasBUBAIOTCA B PaMKax
CHCTEM NIPABOCY/Ms, CYI[eCTBYIOIINX B Pa3HBIX TOCYAAPCTBAX, B 3aBICHMOCTH OT MMEIOLIVX-
Cs1 pecypcoB 1 moTpeOHOCTeit. I109TOMY IPUHSATIE OIIPefie/IeHHO MOZie/ PeSOCTaBIeHNS
IOPUAMYECKOIT TIOMOIIY, TaPAaHTUPYEMOIL TOCYAAPCTBOM, 3aBUCHUT OT psifia HPaKTOPOB, BKIIIO-
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Jasy KOIMYEeCTBO VIMEIOIMXCS I0PUCTOB U X JOCTYIHOCTD, CIIPOC Ha IOPUANYECKIE YCIYTH U
KO/IMYECTBO NMOTEHIMATbHBIX OeHepUIMapoB OeCIIaTHON I0PUANYEeCKOil ITIOMOIIMN, a TAaKXKe
IoCcTyIHbIe PUHAHCOBBIE pecypchl [8].

Ilenblo HACTOSIIETO MCCIENOBAHUA ABJAETCA IOUCK Hambornee 3Q(eKTUBHON MOenn
IIpefioCTaB/IeHNs I0PUANYECKOIT IIOMOILY, TAPAaHTUPYEMOI FOCYAAPCTBOM.

B mporuecce mccnenoBaHMs MCIONb30BAINCh CPAaBHUTENIBHO-IIPABOBOI, (HOpMaIbHO-
I0pUANYecKUit, pOpManTbHO-TTOTMYECKNII METObI HAyYHOTO VICC/IENOBAHMS, @ TAK>Ke METOJ,
06001eHMA.

Mopens mratHbix opuctoB (staff model). Mogenb MITATHBIX IOPUCTOB MpeNMOIATAET
CO3JIaHye OT/eNbHOI He3aBUCMMOII, IOTy3aBYCHMOI MU 3aBYICHIMOJ OT OpraHa, yIpasIsiio-
I[EeTO CYCTeMOJl IOPUANYIECKOI TOMOIIM, TaPAHTUPYEMOil TOCYApPCTBOM, TOCYIapCTBEHHOI
CITY>KOBI /IS IPeJOCTAB/IeHNS I0PUANYIECKUX YCIYT ManoobecnedeHHbIM muiaM. [lo cBoeit
CYTU 3TO TOCYAApCTBEeHHas lopupudeckas ¢upMa, oKasblBawolass OeCIUIaTHYIO Iopujude-
CKYIO IIOMOIIIb JINIIAM, MEIOIVIM Ha Hee IIPaBO B COOTBETCTBME C 3aKOHOAATEeNbCTBOM. OHa
($UHAHCKUPYETCS TOCYAAPCTBOM U COEPXKUT LITAT IOPUCTOB ¥ PYTOil BCIIOMOTATe/IbHBI 1
TEXHUYECKIIT IIePCOHAJ, pabOTAIOIINIT HA YCTIOBUAX ITOJIHOM 3aHATOCTY U OIIpefie/IeHHOI 3a-
PabOoTHOII TIIaThI, He 3aBUCSAIIE OT KOMMYeCTBa POIeTAHHON PaboThI.

[TpumepoM mpuMeHeHUs HaHHON Mopenu sABjseTcs Ipysus, rae B pamkax Cay>x0bI 1O
IOpU/INYECKOT IIOMOIIY — He3aBMCYMOTO TOCYAapCTBEHHOTO OpPraHa, YIPaB/IAIOLIEro CUCTe-
MOV OPUANYECKOII TIOMOILY, TAPAaHTUPYEMOII TOCYAAPCTBOM, AEVICTBYIOT TEPPUTOPUATbHBIE
010pO IOPUVYECKOl TIOMOILIY ¥ KOHCY/IbTaTMBHbIE L[EHTPBI, B KOTOPBIX paboTaioT obie-
CTBEHHBIE aJIBOKATbI, KOHCYIBTAHTBI U [MVHACTPATUBHBII IIepCOHAL. 371eCh IPELOCTABIIS-
I0TCSL IPeflyCMOTPEHHbIe 3aKOHOM I0pUANYeCKye YCIYTH JINIaM, MMEIOIMM IIPaBo Ha I0pu-
ANYECKYI0 IOMOIIb, FAPAaHTUPYeMYI0 rocyaapcTBoM [11].

AHanornyHas Mofie/b CylecTByeT B Vspane. 3gech B cocTaBe MUHMCTEPCTBA IOCTULIUN
IelicTBYeT Bropo rocysapcTBeHHOrO 3alUTHUKA, B KOTOPOM Ha IIOJIHYIO CTaBKy paboTaioT
rOCyJapCTBEHHbIE 3ALVITHUKH, ABJIAIOIINECS TOCYAAPCTBEHHBIMMU CTy>Kauymu. OHY OKa3bl-
BAaIOT FapaHTHMPYEMYIO TOCYAaPCTBOM IOPUANYECKYI0 IIOMOIIIb 110 YTOTOBHBIM fienaMm [18].

Mopenb rocyfapCcTBEHHBIX 3allMTHIKOB IIVPOKO MCIO/NB3YeTCs BO BCEX JIATMHOAMEPH-
KaHCKMX CTpaHax. 3[leCh CO3JJaHbl OPICHI TOCY/JapCTBEHHOI 3aIUTHI, Yallle BCEro MMeolye
(GYHKIMOHAIBHYIO ¥ (PMHAHCOBYIO aBTOHOMUIO, KOTOPBIE IIOCPECTBOM OOIIeCTBEHHBIX 3a-
IMTHUKOB 00eCIeunBaloT MpefoCTaB/IeHNe I0PUANIEeCKOI TOMOIIM, TapaHTUPYEMOIl TOCY-
mapcTBoM [4].

Konrtpakrtnaa mogens (judicare model). KonTpakTHas Mofe/nb mpeonaraeT 3akaode-
HJIe OPTaHOM, YIIPAaB/IAIONMM CUCTEMOI I0PUMYeCcKOl IIOMOILY, TapaHTUPYeMOIl ToCyaap-
CTBOM, KOHTPAKTOB C TOCTABIIMKAMY OPUANYECKUX YCIYT (F0pUANYecKUMY PUpMaMy, 4acT-
HOIPAKTUKYOIMMM aIBOKaTaMy, HEKOMMEPUYECKMMI OpraHM3aLUsAMY, HapalopucTaMn),
COTJIACHO KOTOPBIX 3TH MOCTABIIMNKY TPUHUMAIOT Ha ce0s1 00513aHHOCTh OKAa3bIBATb OTIpefe-
JIeHHbIe KOHTPAKTOM IOpUINYeCcKIie YCIYTH ONpefie/ieHHbIM OeHeduIapaM B OIpefieleHHO
MECTHOCTM /100 B ONpeJie/leHHbIX TOCYAaPCTBEHHBIX OpraHax M CyAeOHBIX MHCTAHLMAX 32
OIIpeie/IeHHBII TOHOPAP, 3aBUCSINI OT ONIpeie/IeHHBIX YC/IOBUI (KOMMYeCTBO U CJIOXKHOCTD
Jies1, KOMMYeCTBO M IPOJO/DKUTETbHOCTD IIPOLIeCCyaTbHBIX JIeICTBUI U fIp.)

Taxast Mozienb eVICTBYeT, HAIpUMeP, B YKpanHe, Ijje OeCIIaTHYI0 BTOPUYHYIO I0pUde-
CKYIO TIOMOIIb (3aIMTa, OCYLIeCTB/ICH)Ee IPEfICTABUTEIbCTBA B CylaX U Ap. TOCYAapCTBEH-
HBIX OpraHaX, COCTaBJIeHNMe JOKYMEHTOB IIPOLIeCCYa/IbHOTO XapaKTepa) IIPefoCTaBIIAIOT
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JaCTHOIIPAKTMKYIOIIVE aIBOKAThl II0 HA3HAUEHUIO PErVMOHA/NIbHBIX ¥ MECTHBIX LIEHTPOB IIO
IPeIOCTABIEHNI0 OeCT/IaTHON BTOPUYHON MPAaBOBOIT TIOMOIIH, C KOTOPBIMI 9TU LIEHTPHI 3a-
K/TIOYal0T COOTBETCTBYIOIIME KOHTPAKTBI ITOC/Ie BK/IIOYEHMS VX B CIlelMaIbHbIil peecTp [12].
OxkasaHHbIe aJBOKATaMI YCIYTY OIUIAYMBAIOTCA LIEHTpaMM B IIOPAIKE U COIVIACHO METORVIKY,
ycraHOoB/IeHHbIX KabyuneToM MuHuctpoB Ykpauus [17].

B Aurnum u Yanbce, e CUCTEMOI OPUNIECKOII IIOMOIIN, TapaHTUPYEMOII TOCYAapCTBOM,
ypassger Komuccns 1o ropuandeckori oMoy, 6ecriaTHble IpUadecKyie YOIyTu pefio-
CTaBJIAIOTCS B OCHOBHOM YaCTHOIIPAKTUKYIOLIVIMY a/iBOKaTaMyl (YTO/IOBHAA 3allUTa U IPef-
CTaBUTENBCTBO MO TPXKJAHCKNM [IellaM) U HeNPaBUTETbCTBEHHBIMY OpraHU3asiMu (Fopu-
AMYecKyie KOHCY/IbTAIVM ), HA OCHOBAaHMM KOHTPAKTOB, 3aK/II0YEHHBIX C HUMY Komuccueit [13].

KoHTpakTHas Mozenb OKa3aHUsA IOPUAMYECKOl IIOMOLIM, TapaHTUPYyeMOIl TOCYAapCTBOM,
npuMeHsieTcs Takoke B lommangun [2].

Mopens Ha3HaYeHHBIX afBOKATOB (ex officio). ITa Mozenb mpenmonaraeT oka3aHme ra-
PaHTHUPYeMOJ TOCYLapCTBOM IOPUANYECKON TOMOIIY YaCTHOIPAKTYUKYIOIVMY a/IBOKATaMMI
10 Ha3HAUYEHMIO HeIIOCPEeICTBEHHO CYIeOHBIX MIHCTAHIIMIL ¥ OPTaHOB YTOJIOBHOTO Hpec/Iefo-
BaHUA II0 COOCTBEHHOMY BBIOOpPY 6e3 ydeTa KakuxX-mi60 (GOpMaIbHBIX CIVICKOB, METOIOB
poTranuy 1 KBaMpUKalMOHHBIX KpuTepues. OmniaTa 3a OKa3aHHbIE YCIYTM OCYILeCTBIIACT-
Cs TIO pacIIOpsDKEHNIO Ha3HAYMBIIETO a[JBOKATa OpraHa COITIACHO OTPabOTaHHOMY BpeMeHM
VIV OKa3aHHBIM yCTyTaM. B HeKOTOPBIX I0pUCAVKIMAX Ha3HAYCHNE aJBOKATOB /TSI OKa3aHNA
I0pU/INYECKOI IOMOIIY 1TO TPeOOBAHWIO CYIeOHBIX MHCTAHII U TOJIMIIAU OCYILeCTBISAETCA
1po¢eccroHaIbHBIMM 00 beAVHEHNAMY aIBOKATOB. B Takux c/ry4asx yaije BCero MCIONb3y-
I0TCS CIIVICKY @/JBOKATOB, TI0>KE/IABIINX YYaCTBOBATh B IIPEIOCTaB/IeHNN OeCI/IaTHON I0pY/y-
YeCKOV ITOMOIIN.

B Ilonbure [9] n Yexun [6], Hanpumep, B crydae, eC/iu U0 He MOXKET 3aK/IIOYUTD JO-
TOBOP O IOPUAVYECKOII IOMOIIY, 3AIUTHNKA eMy Ha3Ha4daeT CyfeOHbIil OpraH, KOTOPBIIl 110
OKOHYAHMN Jlefla PacropsKaeTcss 06 oIraTe alBOKATy OKAa3aHHBIX YC/IYT U3 TOCYAapCTBEH-
HOTO OI0IKeTa.

B OcroHum pemeHye o NpefOCTABICHUN NNIY IOPUANYECKON IIOMOIIM, TapaHTUpYye-
MOl TOCY/JapCTBOM, IPUHMMACTCA CYAOM, IPOKYPaTypoil MMO0 CIeACTBEHHBIM OPIaHOM.
Ha ocroBaHum sroro peunreHns AgBOKaTypa HasHauaeT YaCTHOIPAKTUKYIOIIETO afBOKATa,
KOTOPBINl OyleT OKas3bIBaTh IOPUAMYECKUE YCIyru aTomy nuny. Omrara OKa3aHHBIX YCIyT
OCYIIeCTB/IAETCA TaKkoKe AJJBOKATYpoOil HA OCHOBAHWM PELIeHNs, IPUHATOTO CY[OM, IIPOKY-
paTypoil UM CIefCTBEHHBIM OPTaHOM B 3aBUCUMOCTY OT KO/IMYECTBA OKa3aHHBIX YC/IYT U3
CPeZCTB, BbIIe/IAeMbIX TOCYAapCTBEHHBIM OI0/pKeToM [5].

ITnrockl M MUHYCHI. BolllenepednciieHHble MOZENN IPeOCTABICHUS I0PUANYECKOI T10-
MOIIIY, FApaHTUPYeMOI TOCYAapCTBOM, UMEIOT KaK II0/IOKUTEeIbHbIE, TaK 1 OTpULIATeTbHbIE
CTOPOHBI.

Taxk, Mofie/Tb IpeioCTaBIeHN s OPYUINIECKOI TIOMOIY TOCYJapCTBEHHBIMM 3l THIKAMU
rapaHTHUPYeT, 4YTO MepCOHaJI, PabOTAIOIMII B JAHHBIX YIPEKIAEHNAX, IPOILIeT CIelMaJIbHYI0
IIO/ITOTOBKY M MMeeT HaJyIeXXalyio Kpaaudukannio. HasHadyeHHBINT ITepcoHam 1 cOOCTBEH-
HBIVI BBIZIE/ICHHBII OI0/[KeT M03BOIAIOT CO371aTh 9 PeKTUBHYIO cucteMy cbopa nHpopmanyn
Yl KOHTPOJI KadyeCTBAa OKa3aHHBIX YC/TYT, IPUHUMATD 3¢ (HeKTUBHBIE M CBOeBPEeMEHHbIE Mephbl
10 BHECEHMIO IIPENIOKEHNUII 10 YCOBEPIIEHCTBOBAHMIO CUCTEM IOCTULIAN A/ YIy4LIeHNs
JOCTyIa K IpaBoCyaMio. VIHCTUTYTBI TOCYZapCTBEHHBIX 3AIMTHUKOB YacTO VIMEIOT CBOII
yIIpaBIeHYeCKNUII IIepCOHA, KOTOPBII 3aHMMAeTCs IOTUCTUYECKUM IVIAHMPOBaHMEM Y KOOp-
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AVHALMe, BKII0YasA KOHTPO/Ib KauecTBa OKa3aHHBIX YCIYT U MOCTOSHHOE 0Oy4YeHNe HaBbl-
KaM. [ocymapcTBeHHbIe 3alIMTHUKM OOBIYHO pabOTAOT B KOMAH/IE, YTO JaeT BO3MOXXHOCTD
co3iaTh 60see BBICOKUIL IyX M PeTYIAPHBIN 00MeH MHGOPMAIell U OIIbITOM, OPraHM30BaTh
HacTaBHIYeCTBO. OUCh roCyapCcTBEHHBIX 3aIIMTHUKOB MOTYT HAaHMMATh B IIOMOIIb a/IBO-
KaTaM JIeTeKTUBOB, COIMA/IbHBIX PAOOTHIKOB, SKCIIEPTOB.

Opranmsanusa paboTsl B oduce rocyfapCTBEHHOTO 3aIIMTHMKA MO3BOJAET COOTIONATH
IPVHLUI BePTUKAIbHOI 3aIIUTHL. 3aIUTHUK II0 Mepe BO3MOXXHOCTH paboTaeT C KIMEeHTOM
C MOMEHTA IIOCTYIUIEHUN Jiefla B KOHTOPY M JIO €r0 3aBeplleHNs, BKIKYas pacCMOTpeHNe
Jiena B aNeJUIAOHHOM cyfe. To, 4To aTBOKaThl He MEHAIOTCA OT STaIla K 3TaIly, CYLIeCTBEH-
HO B/IMAET Ha KayeCTBO IOPUAMYECKON MOMOIIY. 3apIiaTa COTPYFHMKOB oducoB obiie-
CTBEHHBIX 3aII[ITHIKOB, KaK IIPaBIUJIO, HVDKE, YeM TOHOPAPbI X KOJUIET, MMEIOLIMX YaCTHYIO
npakTrky. Ho nx mpusiekaeT ctabuabHas 3apIulata, OTCYTCTBYE HEOOXOAVMOCTY TPATUTh
CIJIBI ¥ BpeMs Ha TIOMCK K/IIEHTOB, 60J1ee BBITOJHbIE YCTIOBYA MEAVIIMHCKOTO U IeHCYOHHO-
TO CTpaxOBaHMA, IIPOJO/DKUTETbHOCTD OIIAYMBAEMOr0 OTITyCKa U fipyrue ¢akropbl. Yacto
B od1cax oOIIeCTBeHHBIX 3alIUTHUKOB pabOTAIOT MOJIOfble aIBOKATHI B LIEIAX IOMy4eHMA
OIIBITA TIepef TeM, KaK 3aHATbCA YaCTHON NPAKTUKON. MHOTMe NCCIIeoBaTeN YTBEP)KAAIOT,
4TO 0puC 0OI[ECTBEHHOTO 3aIUTHIKA HE TONbKO IPEOCTAB/IAET 60/lee Ka4eCTBEHHYIO I10-
MOIIIb, HO ¥ 0OXOAUTCA AelleByIe (B pacyeTe Ha OJHO fIeI0), YeM paboTa aJlBOKAaTOB II0 KOH-
TPAKTY, IIOCKOJIbKY OOIIleCTBEeHHBIE 3alMTHUKI MOTYT Y4aCTBOBATb B HECKOJIBKUX Jie/IaX IIpK
OfIHOM BU3UTE B CyJI, KAOMHETbI MOTYT ObITh PACIIONOKEHBI TEPPUTOPHATIBLHO PAOM C CYAOM,
a]MMHICTPATVMBHBIE PACXObI MEHbIIIE U MTPefICKa3yeMOCTh 3aTpar Bbime [16 c. 9].

Mopenp 061eCTBEHHBIX a/JBOKATOB B LIeJIOM IIOAXOANT /I CUTYAIVii, KOIZa mpeobiaza-
10T PYTVMHHbIE 1 TIpefickasyeMble fiera. OHM jlerde BIVCHIBAIOTCA B paMKM OF0POKPATUIeCKIX
OpraHmusanuit. 9ta MOJeb 10 3aTpaTaM 0OXOAMTCA TOCYAPCTBY flellieB/le KOHTPaKTHOI MO-
memu, obecrieynBaeT yCayTy, He OrpaHNYMBAONIecs paboToll 1o aemaM B cyfax. CormacHo
VICCTIEIOBAHMIO, IPOBEIEHHOMY B AHIJINY B PaMKaX MIJIOTHOTO IpoekTa Komuccniu 1o ropu-
AVMYeCKUM yCITyTaM, Ka4eCTBO pabOTHI IITATHBIX IOPYCTOB OKA3bIBA/IOCh BBIIIE, YEM Y YaCTHO-
IPaKTUKYIOIVX aIBOKATOB [3].

OpnHako, 10 MHEHMIO CIIEIMaNNCTOB, TOCTOMHCTBA JAHHOI MOJEIN MOTYT JIeTKO 06ep-
HYTbCS M HeJOCTATKaMU, KOTI/ja, HaIlp¥Mep, BCIeCTBIE HeJOCTAaTOYHOTO (PMHAHCHPOBAHMA,
PYTMHHOJI 3arpy>kKeHHOCTY I HU3KOTO YPOBHS OIUIATHI TPY/a MOXKET CTPaJaTh Ka4eCTBO OKa-
3bIBaeMBIX OOIIIECTBEHHBIMI a[BOKATaMM YC/IyT, YTO BJIeYeT 3a COOOJ HU3KMII aBTOPUTET
npodeccun. A HeOrpaHMYEHHBINI KOHTPO/Ib BHYTPYU KOJIEKTHBA MOXKET IIPUBECTU K Orpa-
HIYEHVIO He3aBUCUMOCTY alBOKATOB ¥ JIMIINTD UX BO3MOXXHOCTY CBOOOJIHO 1 IeJICTBEHHO
3aIMINATh K/IMeHTa [4].

Mopenb TOCyapCTBEHHBIX 3alIMTHUKOB He MO/Mb3yeTCA MPeCcTIbKeM B IpodeccroHab-
HOM COO0IIeCTBe, pefIKo MPUBIeKaeT MACTUTDIX CIIELMAIICTOB IO CyfleOHOMY IIpeNCTaBu-
TE/IbCTBY, Beib IIOCTIEHME IPEAIIOUNTAIOT paboTaTh BHE TOCYAPCTBEHHBIX, a 3HAYUT OI0pO-
KpaTn4yecKyx opranmsanuii. HemanoBaxkxna n nmpo6ema GakTIYecKOTo JOCTYIA TPX/aH K
FOPUYECKOI TIOMOIIN IITATHBIX IOPYUCTOB: 3aHATOCTD Te/eOHHBIX JTMHUI, MCIIONTb30BaHNEe
aBTOOTBETYMKOB, [UINTE/IbHOCTb OXXMAHNUA puéma 1 T.1. KpoMe TOro, ClI0)KHO CTUMYIPO-
BaTb CKOPOCTD 11 3 PeKTMBHOCTb PabOThI INTATHBIX IOPUCTOB [3].

KoHTpakTHasg Mopienb NpefoCTaBIeHNs PUANIECKOil OMOIIY, TapaHTUPYeMOI TOCY-
[ApCTBOM, IIO3BOJIAET IIPMBJIEYDb I/I OKA3aHMA 3TOJ ITOMOIIM JTYYIINX ITOCTaBIVIKOB U3
Y)CTa YACTHONPAKTMKYIOUIVX aIBOKATOB, He OOpeMeH:ASA TOCYAapCTBO HEOOXOAMMOCTBIO
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COJlep>KaHNs CUCTEMBI TOCY/JapCTBEHHOI 3amyThl. OCHOBHBIM HEJOCTATKOM TAKOW MOJe/N
SIBJIACTCA TO, YTO IIPU HEJOCTATOYHOI OIUIaTe U IIePErPY>KeHHOCTI aJBOKAT MOXKET VICIIBITHI-
BaTh IIPOO/IEeMbI C MOTMBALMEN ¥ YYBCTBOM IIPOQeCCHOHAIBHOTO JOCTOMHCTBA, YTO CHOBA
BBI30BET ITPOOIEMbI C KA4eCTBOM OKa3bIBaeMbIX yciyT [1 c. 36].

Kpowme aToro, nccnegoBaTenyt CYNTAIOT KOHTPAKTHYIO MOJIeIb HEOCTATOYHO 3P PeKTUB-
HOJI TIpY paspelleHny Jie/l, XapaKTePHBIX JUIsI MAJIOUMYIUX CTIO€B HacelleHVs, YeMy B HeMa-
JIOVL CTETIeHM CIIOCOOCTBYeT TOT (aKT, YTO OKa3bIBAIOIIME IOPUIYECKIe YCIYTY (PUPMBI, Kak
IIPaBUJIO, HE Pa3MelIAloT CBOY O(UChI B O€IHBIX pajlOHaX WM B CETTbCKOI MECTHOCTY, XKUTENN
KOTOPOJ 0COOEHHO HY>KAoTCs B Takoy nmomoum [10 c. 147]. ITosToMy 4acTHOIIPAaKTUKYIO-
1[yie IOPYICTBI 3a4aCTYI0 He MIMEIOT OIIbITA PabOoTHI ¢ MpobeMamMy, ¢ KOTOPBIMY 0OpalaTcs
manoumymye. K ToMmy >xe 610/pkeT KOHTPAKTHOI MOJe/IM TPYAHO IVIAHMPOBATh I KOHTPOJIN-
poBatb. YacTHBIE IOPUCTBI MOTYT He BBIJIEPXKUBATD ¥ OBICTPOrO POCTA HATPY3KY, IOCKOIBKY
BOBJIEYEHBI TAK)Xe B IIPeOCTAB/ICHNe YCIyT Ha KOMMepYeckoit ocHose [20 c. 89-90].

Mopenb Ha3HauUeHHBIX a/JBOKATOB YA0OHA [/IA 0becIedeHNs MpoLecCyalbHbIX IIpaB 3a-
Iep>KaHHBIX U 3aIUTHI COLMANTbHO-YA3BUMBIX null. Ee moajep>xuBaioT cypgeOHble MHCTaH-
Uy, T.K. OHa I03BOJIsAeT 3P PeKTUBHO obecreunThb CyfaebHOe mpousBonctBo. Ho ona He
a¢pdexTUBHA B C/Ty4ae HEOOXOAMMOCTY OKa3aHMs IOPUAMYECKOI MOMOIIM Ha KOCYAeOHOI
CTaMM IO Jie/laM He YTOIOBHOTO XapaKTepa. A Ha OCHOBE €BPOIIEICKOTO OIIbITa CTIOXKMIOChH
o01ee MHEHME O TOM, YTO Mofenb ex officio He B cocTosiHUM 0b6ecrieunTs 3¢ PekTuBHOE pe-
IIeHNe BCEX BOIIPOCOB B XOJIe MpeCTaBIeH st MHTepecoB KinmeHTta [19 c. 167]. Vckmouenne
COCTABJIAIOT IOPUCAVKIIVIMN, T7ie Ha3Ha4YeHVe aJlBOKATOB JUIs OKa3aHUs IOPUANYECKOIl TIOMO-
1V, TAPAaHTUPYEMOI TOCYAAPCTBOM, T10 PEIIeHNM CyAeOHBIX MHCTAHIUI Y OPTaHOB YTO/IOB-
HOTO IIPeCiIefloBaHMs OCYIIECTB/IAIOT podeccuoHanbHble 00beIVHEHNs a/JBOKATOB, KOTO-
pble YYUTBIBAIOT IIPY 9TOM IIPO(eCCHOHAIBHYIO CIIeIMaTN3alVI0 aIBOKATa I KOHTPOIUPYIOT
KaueCcTBO OKa3aHHBIX ycryT [7].

HepmocraTkamu 9Toil Mofenu SBIAIOTCA HasHAauYeHMEe NIPaBOOXPAHUTE/IbHBIMY OpraHaMu
a/IBOKaToB 0e3 y4eTa UX IMpo¢eCcCHOHATbHON ITOATOTOBKY ¥ OIBITA IIPY OTCYTCTBUU KOOP-
AVHUPYIOIETO OpraHa, OTBETCTBEHHOTO 3a paclipefie/ieHNe Jiell MeX/y aiBOKaTaMI, a TakoKe
CMeHa 3aLMTHUKOB Ha K&KIOI CTafiiy IPolLjecca, Mellaolast OCYIIeCTBIEHNIO TaK Ha3bIBa-
eMOJl “BepTUKa/IbHON 3aLINThI , KOTZIA a[IBOKAT IIPeiCTaB/IseT MHTEPEChl K/IMEHTa C MOMEHTa
HIO/Ty4eHNs Jiefa IO pPacCCMOTPEHM ero ale/UISIMOHHON MHCcTaHumelt. Vccnenosarenn, B Ka-
JecTBe HeJIOCTaTKOB Moyie/u ex officio BBIJIe/ISI0T TaKkoKe pUCK IPYUBJIEYeHNs K OKa3aHUIo bec-
IUIATHOI IOPUANYECKON IOMOIIN “YAOOHBIX  aJ{BOKATOB IIPY OTCYTCTBUU KOOPVHMPYIOLINX
OpraHoB nm60 rpaMKoOB, YCTAaHABIMBAIOIINX CTPOTYIO OYePeHOCTb NIPMUBJICYEHNS a/IBOKa-
TOB II0 Ha3Ha4YeHNI0. Ellle OTHMM HeOCTaTKOM Ha3BaHHOI MOV, 10 MHEHUIO CIIeIaIy-
CTOB, SBJIAETCA TO, YTO IIPY CYIECTBEHHOI pa3HMIle B OIUIaTe TPYAa aBOKATOB IO Ha3Ha-
YeHVIO 1 110 COIJIALIEHNIO 3aIUTa II0 Ha3HAYEHUIO BOCIIPMHMMAETCS Kak 00y3a, U aJIBOKAThI
OTKPOBEHHO IIpeHeOperaT cBOMMM OOA3aHHOCTSAMY, OCTAB/IAA K/IMEHTa II0 CYILIeCTBY Oe3
3amuThl [16 c. 97].

CmemanHag Mopenb. Ha npakTike OO/bIINHCTBO CYI[ECTBYIOUINX CUCTEM IMYOIMIHBIX
IOPUINYECKUX YCIYT OOBeAMHAIOT [iBe WINM TPU HepedyucIeHHbIX Mofeni. VIcnonp3oBanme
Pas/INYHBIX MEXaHM3MOB OKa3aHNsA IOPUANYECKOIT IIOMOIIY, TaPAaHTUPYEMOIl TOCYAAPCTBOM,
He TO/IbKO 1aéT BO3MOXKHOCTb CPaBHUTD 3¢ (PEeKTUBHOCTD Pa3IMYHBIX MOJIeJIeN, HO U CIe/aTh
peHTabebHbI BBIOOP ITOCTABLIMKOB IOPUANYECKNX CIYT B pasIM4HbIX curyanusax. Cme-
IIaHHbIe MOJIE/I IIPeJOCTAaB/IeHNs OPUANYECKOIl TIOMOIIM, TaAPAHTUPYEMOIl TOCYAapCTBOM,
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CTAQHOBATCS Bce 60JIee MOMY/IIPHBIMYU KaK CPefiCTBO MaKCYMU3AIUY CUIbHBIX CTOPOH U CBe-
[eHVsI K MUHMMYMY C/1a0BIX CTOPOH CTapbIX TPAaAULIMOHHBIX Mofienieil. CMelIaHHble MOJIe/IN
IIPe/II0/IaTalOT ONTUMA/IbHBIN YPOBEHb I'MOKOCTY, TO3BOJISAA IIPABUTEIbCTBAM BBIOpATh Haul-
JTy4Iye CIIoCOObI OKa3aHNs I0PUNYECcKOll TIOMOIIY B Pas3INYHbBIX YaCTAX CTPAHBI, UCIIO/b-
3ys BOSMOYXHOCTH BCEX MMEIOIIVIXCSA TOTEeHIIMa/IbHBIX OCTABIIVIKOB IOPUINYECKNX YCIyT [4].

B Vzpause, HanipuMep, 610pO rOCYAapCTBEHHON 3aIMTHI 3aK/II0YaeT KOHTPAKTHI C YacT-
HOIIPAKTUKYIOLUIVIMU a/IBOKaTaMI U IIPMBIEKaeT UX K OKa3aHUIO IOPUAMIECKOI ITIOMOIIY, Ta-
paHTuUpyeMoii rocygapcTBoM (XakoxeH, 2020). KoHTpakTbl Ha oOKa3aHMe OPUANYECKUX CTYT
C YaCTHONPAKTUKYIOUIVMI a/BOKaTaM) 3aK/II0OYAI0T U TePPUTOpUAIbHBIE OI0pPO Iopujuyde-
ckort momouy B Ipysum [11]. A B AHIIMM n Ya/ibce IOMMMO YaCTHONPAKTUKYIOIIUX a/iBO-
KaTOB, IOPUANYECKYIO TIOMOLLb, TAPAaHTUPYEMYIO TOCYAAPCTBOM, IIPENOCTABIAIT HECKOIBKO
CIlelMaIbHO CO3[JaHHBIX OI0PO O0IeCTBEHHBIX 3aVTHUKOB [2]. CMelIaHHas MOJeNb, B KO-
TOpOI becruraTHas 0pUAMYecKas IOMOIDb NPeJOCTAB/IAETCS YaCTHBIMM aJJBOKATaMI 1 aJi-
BOKaTaMM, paboTAIONVIMI B IIeHTPaxX 0eCIUIaTHOI I0PYU/INYeCcKOli TOMOIIN ¥ KOHCY/IbTAlINIL,
ycremHo ucnonsayercs B lommanpun [14].

CMerIaHHble MO/ MpPefoCTaBIeHNA IOPUANYECKOl MOMOIIY, TapaHTUPYeMOll TocCy-
[apCTBOM, IOMOTAIOT 130€>KaTh MOHOIIO/INY Ha PhIHKE I0PYU/YECKIX YCIYT, IPELOCTABISAIOT
BO3MOYXHOCTb CIIeI[Ma/IN3alY IIOCTABIIVKOB 3THUX YCITYT, HO3BOMAIOT TMOKO pearnpoBarhb Ha
U3MeHeHMe 0OCTOSATENbCTB U MMEIOT MacCy APYIMX IperMyLIecTB. BMmecte ¢ TeM, cMelaH-
HBIM MOJIe/IAM NPUCYL] U PAJL HEOCTATKOB. DTO C/IOXKHOE afIMUHNUCTPUPOBaHNE VM 3HAUU-
Te/IbHAs aJIMUHICTPATUBHAs HAarpy3ka. JTO BO3MOXKHbIE KOH(QIMKTBI MEX/Y afiBOKAaTCKUM
COoO001[eCTBOM U CITy>KOaMul IopuANdecKoit momony. TeM He MeHee, CIIEIVATMCTBI CYUTAIOT,
YTO VICIIO/Ib30BaHVe CMEIIAaHHON MOJie/ IIPMHOCUT OOJIblile IPEUMYILECTB, YeM COIEePXKUT
TpysHocrei [19 c. 170].

3axmioyeHne. Bompoc o ToM, Kakas U3 Mofiefiell IpefocTaB/IeHNA I0PUANYeCcKOl IIOMOLIN,
rapaHTHUPYeMOII TOCYAapCTBOM, SB/IAETCA NPEANIOYTUTENbHEl, HeKOPpeKTeH Oe3 ydeTa Ha-
I[IOHAJIBHBIX YCTIOBUII K@XX/IO CTPaHBI, K KOTOPBIM OTHOCSITCS IIPaBOBast KY/IbTypa, GUHAH-
COBbIe BO3MOYKHOCTH, KOTIMYECTBO IPAKTUKYIOUIMX IOPUCTOB, HAIlIOHAIbHbIN, COIIMaIbHBIN,
BO3PACTHOII COCTAB HACe/IeHNs, ero reorpaduyeckas IIOTHOCTb. PaccMOTpeHHBIe BbIIIIEe MO-
Jie/IV MOTYT OBITh IIPUTOIHBIMY B OJHMX YC/IOBUSX, HO He IIPUTOJHBIMM B pyrux. Vccnenosa-
TE/U CUCTEM OKa3aHUs 6eCIIaTHON I0PUANYIECKOTT TIOMOIIM BBIJIETIAIOT Le/Iblil psift pakTopoB,
OTIpeMeNAIINX IPUMEHNMOCTD TOI MU MHOI MOJIeN WU ux codeTanumii [16 c. 100-107].

ITpu cosmanuy Mopenu 6eCIIaTHON I0PUANYECKOI IOMOIIY, a TAK)Ke TIPY ee COBEpIIeH-
CTBOBaHMM OYEHb II0JIe3eH OIBIT CTPaH, B KOTOPBIX 9TV CUCTeMbl AEVICTBYIOT Hamboree
ycnemHo. Kak IIokasbIBaeT OIIBIT, HY OfHA Pa3BUTasl CUCTeMa OeCIIaTHO I0pUANYecKOll Io-
MOIIM He MOXKET OCHOBBIBAThCA Ha KaKOJ-TO OfHOoI Mopmenu [15 ¢. 109].

bonpmmHCTBO roCyapcTB, B KOTOPBIX CYIIECTBYIOT CUCTEMBI OPUANYECKON IIOMOLIN, Ta-
PaHTUPYyeMOIi TOCYAapCTBOM, BBIOpaN Jiis ce6s CMEeIIaHHYI0 MOJIe/Ib IIPefoCTaBIeH s bec-
IJIATHBIX IOPUANYECKNX YCIIYT, IIPEAIIONArallyl0 KOMIUIEKCHOE VCIIO/Ib30BAHME 3JIEMEHTOB
Pas/IMYHBIX MOZesell. DTO MO3BOJIAT OpraHaM, pOpMUPYIOIMM IOMIUTUKY B TaHHON cdepe,
COIIOCTABJIATH Y OLIEHMBATH 3aTPaThI U O0rnee 9P PeKTUBHO UCIIONb30BATh PECYPCHI, IIPeIHa-
3HAYEeHHBIE JI/IS IIPEOCTAB/IeHMs TyOIIMYHBIX YCIYT, o0ecredyBasi Ipy 9TOM MX MaKCUMaJIb-
HO€ KayecTBO.

CMer1aHHas Mofie/ib IpeJoCTaBIeHNA I0PUANIECKON IIOMOIY, TApaHTUPYeMOIl TOCYAap-
CTBOM, YCIIEIIHO eficTByeT U B Peciy6mmke Monjosa.

125



Academia de
Administrare Publica

AAP RELATII INTERNATIONALE. Plus

bu6nuorpadusa

1. Burmitskaya E. Word's models of legal aid for criminal cases: What can Russia borrow?
https://www.pilnet.org/wp-content/uploads/2020/04/Legal-Aid-Russia-Book.pdf/ (accesat la
08.08.2021).

2. Mihailov-Moraru V. Anexa X. Metode de acordare a asistentei juridice garantate de stat
in alte state. In: V. Mihailov-Moraru, N. Molosag, M. Lupu, & V. Zaharia, Studiu cu privire la
noi metode de acordare a asistentei juridice calificate garantate de stat. http://justice.gov.md/
public/files/file/reforma_sectorul_justitiei/pilon3/anexa_1_experienta_altor_state.pdf/ (accesat
la 08.08.2021).

3. Moorhead R. Quality and Cost: Final Report of the Contracting o Civil Non-Family Advice
and Assistance Pilot, London, 2011.

4. Office on Drugs and Crime. Global Study on Legal Aid Global Report. https://www.unodc.
org/documents/justice-and-prison-reform/Legal Aid/Global-Study-on-Legal-Aid_Report01.
pdf/ (accesat la 10.05.2021).

5.Riigi 6igusabi seadus. https://www.riigiteataja.ee/akt/12212202004/ (accesat la 12.05.2021).

6. Sandala V. Pravo na bezplatnou pravni pomoc jako soucast préava na spravedlivé fizeni dle
&. 6 Umluvy o ochrané lidskych prav a zékladnich svobod. Diplomova prace, Brno: Masarykova
univerzita, 2016.

7. Spangenberg R., Beeman M. (1995). Indigent Defense Systems in the United States. Law
and Contemporary Problems, 1995, pp. 31-49. https://scholarship.law.duke.edu/cgi/viewcontent.
cgitarticle=4264&context=lcp/ (accesat la 17.05.2021).

8. United Nations Office on Drugs and Crime. Model Law on Legal Aid in Criminal Justice
Systems with Commentaries. Vienna: United Nations. https://www.unodc.org/documents/
justice-and-prison-reform/LegalAid/Model_Law_on_Legal_Aid.pdf/ (accesat la 20.12.2021).

9. bosipckn JI. [Joctyn k 6ecrratrHoit mpaBoBoii moMorny B [Tobire. OTYeT IO MOMTOPVHTY.
Bapiasa: XenbcuHcuit ¢)0H)1 II0 IIpaBaM 4enoBeka, 2003, 188 c.

10. Byrapenxo A. V1. Teopusi, mpaBOBBbIe aCIEKThI U IPAKTIMKA OKa3aHU rpaXkjaHaMm becriat-
HOJT FOPU/IYECKOI TOMOLIY afiBOKaTaMu. Jluccepraiiy Ha COMCKaHMe YIeHOI CTelleH) KaH -
JlaTa pUANYECKNX HayK, MockBa, 2010, 251 c.

11. 3akoH Ipysum o r1opupudeckoyt mnomormu. https://matsne.gov.ge/ru/document/
view/21604?publication=24/ (accesat la 04.01.2021).

12. 3akoH Ykpainu mpo 6e3omiaTHy npaBoBy gornomory Ne 3460. https://zakon.rada.gov.ua/
laws/show/3460-17#Text/ (accesat la 11.05.2021).

13. KavecTBeHHast IopupudecKas MOMOIb. MeTOmOmMOrms OLeHKM 1 KOHTPOss, MocKBa:
VHCTUTYT 00IIeCTBEHHBIX NHTepecoB, 2008, 183 c.

14. KoHuenipysi IO COBEpIIEHCTBOBAHMIO CUCTEMbI TapaHTHUPYEMOIl TOCYZAPCTBOM
fopuanyckoit momomy B JIutoBckoit Pecmynmke. https://www.lawtrend.org/wp-content/
uploads/2014/03/Kontseptsiya_redaktsiyal.doc/ (accesat la 06.08.2021).

15. Kpuonocosa O. FO. KoHcTrTy1MOHHOE IIpaBo Ha 6eCIIaTHY0 IPUANYECKYI0 IOMOLIb
B Poccuiickoit @epepauyn. [uccepranmsa Ha cOMCKaHMe YI€HON CTeleHy KaHAMUaaTa I0puim-
YecKux Hayk, Mocksa, 2007, 227 c.

16. ITnerenn, A. C. (2008). KoHCTUTYLIMOHHOE TIPaBO Ha OECIUIATHYIO IOPUANYIECKYIO I10-
MOILb M MEXaHM3M €TI0 peanusanumn B copeMeHHol Poccun. [lnccepranysa Ha coucKaHue yde-
HOJI CTeIleHN KaH/yjaTa IpUANIecKNX Hayk, XabapoBck, 2008, 175 c.

17. ITocranoBa KabinetTy MinicTpiB Ykpaiuu Ne 465 iy 17 Bepechs 2014 p. IIntanus ortatu

126




Academia de
Administrare Publicd

Revistd stiintifico-practicd nr. 2/2021 AAP

IIOC/TYT Ta BiJIKOyBaHHS BUTPAT aIBOKATIB, sIKi HaIaI0Th 0€30IIaTHY BTOPMHHY IIPaBOBY J0-
niomory. https://zakon.rada.gov.ua/laws/show/465-2014-%D0%BF#Text/ (accesat la 11.05.2021).

18. XaxoxeH M. (2020). V3pannbckoe 010po TOCYapCTBEHHOTO 3aIMTHUKA: YPOKM IIPO-
1/IOTO, IUTaHbI Ha Oyxpyiuee. B. JI. Pesunyenko (Pep.), Hoctyn k nmpaBocyauto. [Tpo6memsr 6ec-
TUIATHOI FOPUINYECKOT oMol B cTpanax Boctounoit u Letpanbhoit EBporst (cTp. 552-565).
/tps://www.pilnet.org/wp-content/uploads/2020/04/Problems-of-Legal-Aid-in-CEE-1.pdf/
(accesat 1a 10.05.2021).

19. lllenenea O. C. (2010). Opranmsaiys IporpaMM CyOCUAMPYeMOIi IOPUANIECKOIL T10-
MOIIY: MEeX/[YHapOZHBIN OnBbIT. JJoCTyI K IpaBOCYyAMIO U CyOcuampyeMas opuadecKkas Io-
MOII[b: aHA/IV3 MEX/JYHAPOHOTO 1 POCCHIICKOTO onbiTa. COOpPHUK MaTepuanos. (cTp. 156-184),
Mocksa: OOO «Bapnant», 2010, 289 c.

20. Illepemetosa I. C. IIpaBo Ha GecrlaTHYIO I0pUMYECKYIO IIOMOLIb B TPXX/JAHCKOM IIPO-
necce. [luccepranusa Ha COMCKaHME YY€HON CTeleHM KaHAMJaTa IopUANYecKMX Hayk, Exare-
puHOYpr, 2014, 186 c.

IIpencrasneno: 8 aprycra 2021.
E-mail: vadim_suhov@yahoo.com.

127



Academia de
Administrare Publica

AAP RELATII INTERNATIONALE. Plus

RECENZII

UN STUDIU ACTUAL PRIVIND
COOPERAREA TRANSFRONTALIERA

Ludmila ROSCA, doctor habilitat in filosofie, conferentiar universitar,
Academia de Administrare Publica

Monografia: Cooperarea transfrontalierd a Ucrainei cu tdrile UE: provocdri si posibilitdti
actuale./,Institutul de Cercetare Regionald ,M. I. DOLISHNY]” al Academiei de Stiinte al
Ucrainei. Editor - Khrystyna Prytula. Livov, 2019, 220 p.

Monografia este publicatd cu suportul financiar oferit de Comisia Europeand, in cadrul
proiectului: ,,Boosting Local Economic Growth in Border Regions in the Process of EU
Integration: Best Practices of Eastern Partnership (EaP) Countries” (Ne 599948-EPP-1-
2018-1-UA-EPPJMO-SUPPA) implemented under Jean Monnet - Support to Associations -
ERASMUS+ Programme. Project duration: 01-09-2018 - 28-02-2022.

Actualitatea temei investigate este justificata de ponderea cooperirii transfrontaliere ca
componenta a Politicii Europene de Coeziune si a Politicii Europene de Vecinitate, care prevad
realizarea mai multor programe de cooperare economicé pentru dezvoltarea diferitor regiuni,
situate la frontierele interne si externe ale Uniunii Europene. Politica Europeana de Coeziune
este orientata citre reducerea decalajelor dintre statele membre dezvoltate si cele mai putin
dezvoltate, iar obiectivele Politicii Europene de Vecinatate diversifica formele de cooperare
ale Uniunii Europene cu vecinii. Ucraina si alte state ex-socialiste, ex-sovietice beneficiaza de
programele Politicii Europene de Vecinitate. Conform Tratatului privind Uniunea Europeana:
»Uniunea dezvolta relatii privilegiate cu tarile invecinate, in vederea stabilirii unui spatiu de
prosperitate si de buna vecinatate, intemeiat pe valorile Uniunii si caracterizat prin relatii
stranse si pasnice, bazate pe cooperare” (art. 8, alin. (1)).

Ponderea cooperdrii transfrontaliere este in continud crestere, deoarece sta la baza
politicii de coeziune economica si sociala. Dezvoltarea cooperarii teritoriale este sustinutad de
natura in schimbare a frontierelor si de interesul partilor interesate. Componenta cooperarii
transfrontaliere ocupa un loc specific in dezvoltarea cooperarii teritoriale. Aceasta isi propune
sd dezvolte zonele de frontiera, sa exploateze potentialul lor de crestere si sa abordeze
provocarile comune identificate in comun.

Procesele de integrare si extindere a Uniunii Europene la frontierele ucrainene au asigurat
crearea conditiilor necesare pentru cooperarea acesteia cu tirile membre ale Europei unite,
diverse institutii europene si participarea la initiativele de politica de cooperare teritoriald, in
primul rand, Crucea UE, programe de cooperare la frontierd. Tara a primit oportunitatea de
a-si folosi locatia geograficd benefica si de a face pasi importanti catre realizarea aspiratiilor
sale de integrare in Uniunea Europeana. Procesele de integrare europeana din Ucraina aduc in
prim-plan dezvoltarea regiunilor de frontiera care au fost intotdeauna mai putin dezvoltate in
comparatie cu regiunile centrale datoritd amplasirii lor periferice. In astfel de conditii, acestea
trebuie sd-si creasca nivelul de competitivitate pentru a putea concura cu regiunile europene.
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Este vorba despre sustinerea mai activd a cooperarii transfrontaliere cu tarile vecine mai
dezvoltate ale UE. Aceasta va contribui la convergenta teritoriilor transfrontaliere, la activarea
dezvoltarii inovatoare a regiunilor, la deschiderea lor catre introducerea de noi tehnologii si
mecanisme de management.

Dezvoltarea si imbunititirea mecanismului de cooperare transfrontalierd si conturarea
directiilor sale prioritare in sistemul general de dezvoltare a regiunilor de frontiera se numara
printre directiile majore ale transformarilor socio-economice actuale din Ucraina. In astfel de
conditii, cercetarea teoriei si practicii dezvoltarii si reglementdrii cooperdrii transfrontaliere are
o valoare stiintifica din ce in ce mai mare. Monografia ,,Cooperarea transfrontaliera a Ucrainei
cu tarile UE: provocari si posibilitati actuale” raspunde acestor cerinte. Structura monografiei
este constituitd din patru capitole care dezvéluie complet si cuprinzator subiectul cercetarii.

In primul capitol: THEORETICAL AND METHODOLOGICAL FOUNDATIONS OF
THE DEVELOPMENT OF INTERACTION MECHANISMS BETWEEN ECONOMIC
ENTITIES IN THE EU-UKRAINE CROSS-BORDER SPAC, sunt expuse bazele teoretice
si metodologice ale dezvoltdrii mecanismelor de interactiune intre entititile economice din
spatiul transfrontalier UE-Ucraina. Sunt analizate in detaliu cadrele institutionale si juridice
pentru dezvoltarea CBC in Ucraina si aratd locul pe care il detine cooperarea euroregionala
in sistemul de cooperare transfrontaliera. O atentie deosebita este acordatd mecanismelor de
interactiune dintre entitétile economice din spatiul transfrontalier pe baza clasificérii acestora
in: entitdti de interactiune, piete, tip de interactiune, directie de interactiune, timp de actiune,
tip de impact etc. In acest capitol sunt descrise cele mai bune practici de interactiune intre
entitatile economice in spatiul transfrontalier in Europa. De asemenea, este elucidata natura
transformarii mediului economic in regiunile de frontiera in procesul de extindere a UE,
precum si prevederile politicii UE in domeniu.

Capitolul II: PECULIARITIES OF SOCIAL AND ECONOMIC DEVELOPMENT OF
CROSS-BORDER REGIONS WITH UKRAINIAN PARTICIPATION, valorifica specificul
regiunilor transfrontaliere ucrainene de-a lungul granitei cu UE. In special, capitolul
furnizeaza cadrele juridice si institutionale ale dezvoltarii CBC in fiecare regiune, modalitatile
de desfisurare a CBC de citre entitétile de cooperare si caracteristicile socio-economice bazate
pe o comparatie a dinamicii GRP pe cap de locuitor, salariile medii lunare, raportul mediu
lunar al pensiilor si investitia de capital pe cap de locuitor.

Intensificarea proceselor de integrare, legate de semnarea Acordul de Asociere UE-Ucraina,
functionarea ,temporard” a Deep and Comprehensive Zona de Liber Schimb (ZLSAC) de
la 1 ianuarie 2016 accelereazd aderarea la frontierd a zonei in spatiul economic european.
Prin urmare, al treilea capitol: CROSS-BORDER COOPERATION IN THE CONTEXT OF
SOCIO-ECONOMIC DEVELOPMENT OF UKRAINIAN BORDER OBLASTS, aratd si
rezultatele sondajului de experti in randul reprezentantilor oraselor republicii si regiunilor
mentionate (reprezentanti ai consiliilor municipale) si angajatii autoritatilor publice raionale,
administratiile a sase regiuni de frontierd, in special Volania, Livov, Transcarpatia, Regiunile
Ivano-Frankivsk, Chernauti si Odesa. Sondajul a acoperit 288 de experti - reprezentanti ai
113 administratii locale. Obiectivele sondajului: evaluarea stérii actuale a dezvoltérii zonelor
de frontierd; cercetarea impactului Asociatiei UE-Ucraina - Acord privind dezvoltarea unui
teritoriu in contextul pozitiv si negativ; aprecierea consecintelor intensificdrii proceselor de
integrare europeana; definirea directiilor de perspectivd ale dezvoltarii teritoriilor aflate in
cercetare.
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Monografia evalueaza, de asemenea, nivelul economiei tenebre in zonele de frontiera
bazate pe abordiri directe si indirecte. In special, in cadrul indirect sau abordarea indicatorului
autorii au folosit metodele aplicabile la nivel regional: ,,cheltuielile populatiei - cifra de afaceri
cu amanuntul”. Abordarea directd, macroeconomicd, bazatd pe chestionare bine elaborate
si esantioane, care prevedeau raspunsuri voluntare, angajatii ,Institutului Regional ,,M.I.
DOLISHNYT]J” o aplica si in sondajul reprezentantilor autoritatilor locale. Aceasta a contribuit
la evaluarea si evidentierea principalelor motive, care duc la practicarea economiei tenebre si a
tipurilor de activitati economice, in care activitatea economica ,,in umbra” este cea mai mare.
Astfel de activititi economice creeazd in timp preconditii pentru destabilizarea sectoarelor
economiei nationale, pentru plecarea tinerilor in striinatate, reduce considerabil atractivitatea
investitiilor ucrainene in spatiile de frontiera. Impactul negativ al comertului la frontiera este
consolidat prin formarea dependentei substantiale de importul anumitor tipuri de marfuri,
descurajand dezvoltarea productiei interne; prin evitarea platii impozitelor si deci — deficitul
de venituri la bugetele locale etc. Prin urmare, capitolul trei examineazd problema dezvoltarii
comertului de frontierd in regiunea transfrontaliera ucraineano-polona. Este justificatd
concluzia: nu trebuie ignorate tendintele existente in zonele de frontiera ucraineano-polond
in conditiile de ,subinvestire” a regiunilor, capacitatea slaba a pietei interne si reducerea
oportunitatilor de angajare. Trebuie actualizate problemele urgente in formarea politicii
regionale in zonele de frontiera.

Al patrulea capitol: DIRECTIONS TO INTENSIFY CROSS-BORDER COOPERATION
BETWEEN UKRAINE AND FU MEMBER STATES, furnizeaza instrumentele de stimulare
regionald, dezvoltate in statele membre UE. In special, punerea in aplicare a politicii de cluster,
characteristice politicii industriale. Revitalizarea regiunilor este unul dintre scopurile politicii
industriale declarate de Comisia Europeana, care poate fi realizat prin dezvoltarea de clustere
si platforme de specializare inteligenta. Clusterele asigura 38% din locurile de munca din UE,
sustin participarea intreprinderilor mici si mijlocii si astfel asigurd dezvoltarea inovatiilor si
cresterea economiei generale. Exista peste 2000 de clustere in Europa, dintre care 150 sunt
considerate a fi cele mai importante in termeni de angajare, volume, directii si specializare.
Capitolul prezinta principalele prevederi teoretice si metodologice ale cooperarii euroregionale,
care este consideratd cooperare in cadrul activitatii de structuri institutionalizate (Euroregiuni,
Grupari Euroregionale de Cooperare (ECG), Grupari Europene de Cooperare Teritoriald
(GECT) si altele) din cooperarea transfrontalierd care vizeaza aprofundarea proceselor de
integrare europeana si realizarea anumitor scopuri si obiective. Este descris specificul structurii
euroregionale care functioneaza in UE (Euroregiune, Comunitate de lucru, GECT, ECG,
Eurodistrict, Eurocity), dar si directiile de activare a cooperarii transfrontaliere in spatiul UE-
Ucraina.

In Concluzii, autorii sustin ci monitorizarea parametrilor socio-economici majori
ai regiunilor de frontiera; cresterea economica in perioada 2000-2018 arata o intarziere
semnificativa a dezvoltdrii lor economice in raport cu restul regiunilor Ucrainei si a regiunilor
invecinate ale statelor membre UE. Imbunititirea transparentei frontierelor si a atractivititii
fortei de munca striine, pietele educationale sunt factorii care intensifica procesele de iesire
a fortei de munca si a tinerilor in regiunile de granita ale tarilor vecine. Ei au, de asemenea,
avantaje competitive suplimentare legate de oportunitétile deschise de cooperarea la frontiera,
care se doreste a fi un instrument important de implementare a politicii regionale de stat in
teritoriile de frontiera.
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Monografia este dedicata cercetdrii fundamentelor teoretice, metodologice si practice
ale dezvoltdrii cooperarii transfrontaliere in spatiul UE-Ucraina. Sunt analizate tendintele
de dezvoltare ale regiunilor transfrontaliere cu participare ucraineana; sunt identificate
mecanismele de interactiune a entititilor economice in spatiul transfrontalier. Monografia
prezinta rezultatele sondajului de experti a reprezentantilor autoritétilor locale pe problemele
dezvoltarii cooperdrii transfrontaliere si dezvoltarii socioeconomice a regiunilor de frontierd
in conditiile Acordului de Asociere UE-Ucraina. Sunt analizati factorii si tendintele majore ale
dezvoltirii economiei tenebre in regiunile de frontiera invecinate cu statele membre UE. Sunt
sugerate directiile de activare a cooperarii transfrontaliere.

Prin rezultatele cercetirii diverselor aspecte ale cooperdrii transfrontaliere in spatiul
UE-Ucraina, monografia prezintd interes, are valoare practicd pentru reprezentantii
autoritatilor centrale si locale, savanti, entitati antreprenoriale, reprezentanti ai organizatiilor
neguvernamentale etc.
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INTERNATIONAL POLITOLOGICAL DISCOURSE

CHARACTERISTICS OF THE FINNISH EDUCATION
SYSTEM: IMPACT ON SOCIAL LIFE

Dasman EL-FANEL, PhD student, Academy of Public Administration, Israel,

Ludmila ROSCA, Doctor Habilitat in Philosophy, Associate Professor,
Academy of Public Administration

Summary

In this article, the authors highlight the achievements of the Finnish education system, the most
successful at the moment, in all countries of the world. The practical significance of the research for
the institutions responsible for education in the Republic of Moldova and Israel, about the activity
the authors are informed, is significant. In both states we have fundamental problems with reform-
ing the education system, developing and implementing new curricula. The authors emerge from
the thesis about applying the principle of learning continuity, complete assimilation of information
about the researched fields. Initially, this principle was realized in Finland.

In conclusion, the authors mention: the country with a high level of economic development, with
an economy open to inclusion, is distinguished by a level of education, a higher technological level.
In such a country, the population benefits from advanced infrastructures, a diversity of quality ser-
vices, long life, and a low birth rate.

Keywords: education, education system, Finland, Israel, Republic of Moldova.

https://doi.org/10.52327/1857-4440.2021.2(20).15
CZU: 371(480)

Introduction. In the contemporary world, the educational system is characterized by mul-
tiple transformations. Out of the need to develop, offer better living conditions and activity, so-
ciety must acquire them and capitalize on them. The objectives of the studies stem from the
need to strengthen the national security system, which is met by a dynamic political system. The
dynamics of the political process in such states, such as the Republic of Moldova, is ensured by
the cooperation of state power institutions, by the existence and continuous support of social
dialogue. The democratic state, a model, followed by the political institutions and the civil society
in the Republic of Moldova, is functional in the conditions of education/training of a responsible,
active, involved citizen, aware of everything that happens in his social environment. In educa-
tion, the professional training of such citizens is of interest to the educational system in Finland,
attractive through the academic conditions, through the working conditions of the employees.

The applied methodology is based on the systemic, structural-functional approach of edu-
cation, which allows the authors to highlight the achievements registered at each educational
level and pursue the development of the qualities of pupils/students at the other levels of in-
struction and education. Scientists, politicians, and civil servants discuss the spirit of education
in their country, its importance for social development, or its valuable care for human capital. In
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modern society and especially in the contemporary one, the role of the human factor in realis-
ing sustainable development programs is essential. In this context we update the conclusion of
scientists Adamali, A., Cffev, J. O. & Safdar, Z. on the typology of world states [23]. Placing the
world’s states on a continuous line, in an increase of indicators, Adamali, Cffev & Safdar men-
tion: at one end is characterized a developed country, on the opposite side - an underdeveloped
country. The analysis allows the authors to find: the country with a high level of economic
development is distinguished by a level of education, a higher technological level. In such a
country, the population benefits from advanced infrastructures, a diversity of quality services,
long life and a low birth rate; an underdeveloped country has a low standard of living, educa-
tion, technology. The level of infrastructure and services is low, the birth rate is high, population
growth is rapid, and life expectancy is low. Totodatd, in majoritatea tarilor, sustin Ball & June-
mann [2] At the same time, in most countries, Ball & Junemann claim, the level of development
is not uniform: in some areas, it is higher, while in others, it is less developed.

For this reason, it is advisable to apply the comparative study and the case study. In this
article, we aim to analyze the situation in the Finnish education system. The study includes the
socio-economic aspects: the comprehensive budget of education, its composition, the struc-
ture of expenditures, the investment/expenditure policy; expenditure as part of output - evo-
lution over the years - economic index - GDP; the level of employment of teachers; labour
market productivity and income factors to the state treasury from exports.

The results of the investigation. According to the global economic website macrotrends.
net, Finnish government spending on education (including the current budget, salary pay-
ments, and transfers to educational institutions) is part of total government spending in all
sectors (including health, transport, environment, and other services). Shalberg P. argues that
the budget is usually transferred by authorized factors, controlled and distributed through
districts, local authorities or directly to the educational institution. [16]. According to the
administration instructions, the budget composition in the Finnish Ministry of Education
(according to the administration instructions) is divided into age classes. There is a clear pres-
entation of easily quantifiable budget levels in percentages/amounts, the government division’s
Finnish education budget table (1).

Table 1. National expenditure on education by type of expenses in Finland, 2000 - 2019.

Years

Type of expenses 2010 2012 2014 | 2016 2018 | 2019 The difference
2018-2019 with%

EURI|EUR|EUR|EUR|EURI|EUR
min min min min min min

Pre-primary 312 342 352 361 362 372 +2.6%
education
Comprehensive 4,120 | 4,363 4,538 |4,691 4,847 |5,081 |[+4.8%
school education

General upper 695 727 738 730 728 753 +3.4%
secondary education
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Vocational 1,935 2,069 2,035 | 1,891 1,800 1,819 +1%
education

University of Applied 896 928 874 916 926 961 +3.7%
Sciences in
Education

University education | 2,162 2,340 2,320 |2,284 2,261 2,287 +1.2%
and research

Another education | 442 478 481 474 473 479 +1.3%

Financial aid 871 837 852 866 510 518 +1.6%
for students
TOTAL 11,434 12,084 |[12,190 | 12,213 [11,908 | 12,269 | +3%

Source: made by the researcher [AHO et al; OSF].

Researchers learn from Table (1) that no significant values show a constant development
of specific sections of budget data over the years. The data show an increase in the budget in
monetary terms, but since 2000 there has been no significant increase in the budget share
of gross domestic product. It is interesting to note that the state excels in vocational educa-
tion. We note that 2018 was the year in which the Finnish government decided to cut the
budget insignificantly. Stahle presents the view of the Finnish government and says that
there is no reduction in the budget in primary and pre-school education and that we can
see a minor increase every year [21]. Finns do not give up education per school and see it
as a critical starting point in the educational process. Takayama emphasizes that such an
approach is also correct for high school education [22, p. 427]. The pragmatic vision of
Finland, applied in education policy on the importance of the link between employment
and education, is also expressed in the support section of universities teaching knowledge
economy professions. The Finnish education system gives priority to vocational and voca-
tional education. According to scientist Saloviita, almost half (46% in 2019) of young Finns
have chosen a vocational training course in their high school years [20]. Therefore, there is
the most significant 4.8% increase in the budget in 2018-2019 and 3.8% of budget support
in higher education institutions that encourage the learning of advanced scientific fields and
technological disciplines.

Finland - private expenditure on education. According to OECD data, private house-
hold expenditure on education services in Finland includes a ,,package” of financial expendi-
ture to support learners’ needs. Leijola explains that the expenses include all the study ages
of the students, from kindergarten to university age [8, p. 9]. Some expenses are directly
related to students, and others are for everyone in the household - students and non-students.
To calculate students’ expenses for educational services, an estimate was constructed that
summarizes the expenses recorded directly for the student with the household expenses for
each student[12]. Finland acts through a uniform policy line aimed at enforcing the law on
compulsory education for all citizens. Informal education is also free and funded by local
authorities who get the government budget to fund it. Therefore, the family does not have
to worry about the family budget and private, except for the minimum expenses, there will
be no cost. According to the economic-statistical site https://www.ceicdata.com/, private ex-
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penditure represents 0.4% of global education expenditure over the last 20 years (including
tertiary education - studies in higher education institutions).

Finland - national expenditure on education compared to gross domestic product.
Finland is essentially a free, industrialized market economy with a GDP per capita as in the
United Kingdom, France, Germany and Italy. Its central economic sector is wood, metals, en-
gineering, communications, industrial and electronic factories [10]. According to Lindberg,
the business system is primarily based on barter. Due to its climatic characteristics, exports
account for almost 2/5 of gross domestic product. Finland excels in the export of high tech-
nology, mobile phones, for example. Except for wood and other minerals, Finland depends
on importing raw materials, energy and some components for manufactured products. Due
to its climate, the development of agriculture is limited to maintaining the local supply of
essential products. Forestry, an important export sector, offers the rural population a second-
ary profession [15]. To compare this research topic, the authors decided to present the data
on investment in education as part of the gross domestic product and examine a correlation
between the two.

Figure 1. Expenditure on education as a percentage of GDP% in Finland 2000-2019.
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Source: conducted by researcher from [OECD- data; OSF].

Related analysis: Expenditure on education - Gross domestic product allows us to con-
clude: (1) Finland’s gross domestic product has doubled in the last 20 years (until the 2020
COVID-19 crisis). We see steady annual growth. At the same time, part of government in-
vestment and support in institutional education (public and private) shows an annual de-
crease since 2010 [3]. The authors, in their article, discuss the issue of the educational budget,
expressing their resentments and speaking out against the decrease of school products. For
example, Elomaki claims that in 2012 Finland entered a recession that continued until 2014,
after the collapse of the domestic factory Nokia, which contributed about 4% of the state’s
gross domestic product each year.

Due to poor results, the Prime Minister resigned and was replaced in June 2014. It was
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immediately decided to carry out several reforms, including raising the retirement age, rais-
ing taxes, opening the gates of Finland to increase immigration and minimizing the welfare
system. In 2014, Finland’s credit rating went from perfect (AAA) to ,,almost perfect” (AA
+), mainly due to high public debt. The economic horizon of the state has been raised from
«negative» to ,,stable”. Here came the best moment of vocational education that directly con-
tributed to local industrial development, and today Finland is one of the wealthiest and most
advanced countries in the world. Its standard of living is high, and the capital - Helsinki, has
been rated for years as one of the best cities for living. The human development index is 0.926,
12th in the world [OECD data].

Vocational and secondary education in Finland is conducted on a two-level track: (a)
comprehensive/primary education, which includes all pupils aged between 7 and 15, under
the responsibility of the Ministry of Education and Culture. State responsibility and interven-
tion are in terms of regulation, funding and training. (b) 3 years of secondary education at
the age of 16-18. Education is dual in two courses. The first is a theoretical high school course
- which directs students to higher education in universities or technological institutes. The
second is a professional course that integrates theoretical and practical qualification studies.
According to the National Agency for Education of Finland (EDUFI) [oph.fi/en], graduates
of this course can enroll in higher education institutions: universities or technological insti-
tutes, enter the labor market and continue their training and professional experience, and
obtain the professional classification. Diploma in their field, while the highest dam is the
certificate of artist. There are 53 professional qualification certificates in this course based on
119 study programs of different professions.

Finland - percentage of employees. Until the twentieth century, Finland was one of the
poorest and most backward countries in Europe. Although the industry was established in
the mid-nineteenth century, most of Finland’s inhabitants were engaged in agriculture, it
continued until World War II [6, p. 245]. After the war, Finnish industry developed rapidly.
In 20 years, the electricity, petrochemical, car and shipbuilding industries have developed.
Lewis notes that the rapid growth of the Finnish economy is also linked to the fact that trade
with the Eastern Bloc was interrupted with the disintegration of the Soviet Union in 1991 [9,
pp- 181-192]. During the economic crisis, gross domestic product fell by 13% and the un-
employment rate rose from 3.4% in 1990 to 18.4% in 1994 [5]. The crisis has brought about
extreme changes in the Finnish economy: many companies have been privatized to stabilize
the national budget. At the same time, the government has begun to invest heavily in techno-
logical higher education and the electronics industry run by Nokia.

Finland joined the European Union in 1995, which strengthened its economic stability.
Changes in the economy led to a significant decrease in the unemployment rate, reaching a
low of 6.4% in 2008. In 2020, the unemployment rate was 7.9% - slightly above the European
Union average. According to the OECD 2019 report, Finland’s labour market is the least
flexible of the Nordic countries. Finland increased labour market regulation in the 1970s to
provide stability to producers. Unlike neighbouring countries (Denmark, Sweden), Finland
has allowed trade unions (about 80% of unified employees) to block more distributed con-
tracts. Contracts that set conditions of employment such as seniority, holiday entitlements
and salary levels have been legally recognized in many professions, usually as part of a com-
prehensive income policy agreement. Lindberg, like other researchers, argues that those who
prefer a less centralized labour market policy see these bureaucratic, inflexible agreements
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with tax rates as the main contributors to unemployment and distorted prices [10, pp. 442-
445 ]. Centralized agreements can disrupt structural change, as there are fewer incentives
for better skills. However, according to the World Bank, Finland already enjoys one of the
highest levels of qualification in the world due to its education and training system. Figure 2
shows the percentage of employees and unemployed in Finland in the last decade 2010-2020.

Figure 2. Unemployment rate in Finland 2010-2020.
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The statistical data analysis allows the authors to observe: figure (2) shows the percentage
of employees (from 68.3% in 2014 to 71.6% in 2020) in the Finnish economy. Raikkonen ex-
plains the trend of increasing the percentage of employees due to the integration of hundreds
of thousands of immigrants arriving from Muslim countries in Finland and the country’s
accession to the European bloc [15]. According to the Education Agency [Finnish National
Agency for Education - EDUFI], vocational education and training for the popular occupa-
tional career in Finland attract many people of different ages to study [4]. By international
standards, education and training are attractive options among local young people or immi-
grants. Young people who have graduated from high school and are studying B.A. and adults
interested in updating and developing their skills to meet the requirements of vocational
activity enrol in vocational secondary education to improve their chances of integrating into
the labour market [19].

In 2021, 72% of all high school students in Finland (ISCED 3) study in vocational educa-
tion institutions, while parallel data in OECD countries are 42%. The high data from Finland
are explained by the number of students in adult education. In many countries, vocational
education includes training young people for the labour market, and therefore the age of
students is naturally low [7]. Kozma, a well-known researcher in employment and education,
adds that the official qualification offered, which entitles him to further education in the fu-
ture, is the factor that strengthens the status of education and training in Finland. Although
vocational education paves the way for professional life and further education in many coun-
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tries, in Finland, it is part of the ,,credo” government system. Technology - as a learning dis-
cipline is popular, it is a priority in education and training. According to Merilainen, Isacsson
and Olson, technology is the most extraordinary discipline in education and training [11].
On average, 33% of vocational secondary school students in OECD countries graduate in
technology. However, its share is lower (24%) than the OECD average, and the number of
students studying for certification in health and well-being is almost the same (22%).

An interesting issue is presented by O’Donnell, the scientist who claims that most second-
ary school students in both OECD and European Union countries are men [13]. In Finland,
the number of men and women in vocational education is almost the same, while all students
are included in the comparison, not just the age group of those who have completed full
education.

The Finnish National Council for Education (FNBE) sets out the requirements for the
certification of educational institutions at the national level, determines each certification’s
focus and content, prepares core programs in partnership with employers’ unions, trade un-
ions, teachers, and students and other experts. The curricula correspond to the national and
European certification framework. Vocational education providers establish their curricula
based on the national vocational education program. The directions of the service providers
approve the local programs. Each student has a personal education and training plan; in the
end, he acquires basic professional skills. The authors highlight the effectiveness of the voca-
tional training model in Finland, which in particular strengthens an educational paradigm
of lifelong learning. The Finnish model is pyramidally structured and educates young people
about the need to challenge integration in the world of employment, which leads to a high
production capacity (GDP) and contributes to the advantage of the education system in in-
ternational tests. Figure 1 shows the model and its parts.

Analyzing the model in Figure 3 and studying the relevant works of the literature, the
authors argue that providing all citizens with equal opportunities for quality education and
training is a long-term goal of Finnish education policy that directly links the educational
space with the economic one. The keywords in Finnish education policy are the quality of
teaching which leads to the quality of professional training of employees; the efficiency of
teaching processes that leads to the efficiency and productivity of work in the occupational
field; creating human capital with occupational skills; open approach to international influ-
ences. According to this program, the fundamental right to education and culture is a state
law. The educational-social-economic-occupational policy is built on the principles of life-
long learning and free education. Education is perceived as a decisive factor for competitive-
ness and economic well-being.

The vocational education and training (VET) model is designed for young people without
high school skills and adults already in work. The program was developed to support the
continuous and logical transition between the stages of vocational training, vocational for
employment needs. Vocational education offers students the ability to integrate quickly and
up-to-date in the local occupation, focusing on relevant professions in the labour market. An
additional principle is the development of continuous skills throughout the ,,working life”
[1]. The Finnish vocational education model is highly valued: 90% of Finns believe it offers
quality learning and 40% enrol in vocational education after primary education. Reasons for
success and evaluation include certified and qualified teaching, communication skills, self-
management, time management and management skills. The tools that increase the chances of
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Figure 3. Finland’s educational model (since 2012).
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professional integration are also highlighted [14]. The flexibility of the VET program is one of
the greatest strengths of the Finnish education system. Students learn only what they do not
know yet; the more I know, the shorter their studies. Practical engineering studies can start at
any time, according to the preliminary coordination with potential employers. Paksuniemi &
Kekitalo adds that the ongoing process and the link between education and training and the
world of employment can be described and can explain the relatively low unemployment rate
compared to neighbouring European countries. The Finnish government’s flagship program in
the educational and socio-economic context has made Finland one of the wealthiest countries
in Europe, despite the objective difficulties it has encountered due to the continued immigration
of high human capital and the significant economic downturn once with the fall of NOKIA [14].

Comparative study of the achievements of the Finnish educational system to that of Israel.

1. The education system in Finland is considered one of the best in the world. Not coinci-
dentally, Finland is one of the world leaders in comparative education tests and technological
innovation. Finland is also considered one of the best societies and economies globally, along
with other Nordic countries.
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Compared to other education systems, the Finnish education system is distinguished by:
few study hours, little homework, a strong emphasis on student-teacher interaction, trust in
students and all elements of the system, long-term relationship of teachers with students. The
education system starts at an early age and is compulsory until the end of primary education,
which ends at 15. At the age of 16-18, students can choose to attend a vocational or theoreti-
cal school. The education system is free from kindergarten to university.

The OECD conducts PISA tests, which measure the performance of 15-year-olds in 57
countries. They are evaluated according to the average score of students in science, math-
ematics and reading comprehension. In 2007, Finland ranked first (for comparison - Israel
came in 39th place). In 2011, Finns ranked first in math, science and reading comprehension.
On the other hand, the Israeli student ranks 41st, 41st and 36th, respectively. Finland ranks
first and four other countries (Denmark, New Zealand, Australia and Cuba) in the United
Nations Education Index, published in 2009, with 0.993. Israel ranks 37th with a score of
0.947, down two places from 2008.

Despite the high scores, the Finnish education system is not based on success in interna-
tional tests. It focuses on a deep understanding of the material, innovation and independ-
ence of students and teachers, students ‘doubt and curiosity, students’ genuine desire to
come to school. Moreover, teachers to teach other aspects. Educational values emphasize
equality, independence, and mutual assistance, not necessarily competitiveness and the ef-
fort to come first.

2. Pleasant learning environment: Finns are assisted by up-to-date research in education
and an extensive database and improve teaching accordingly. For example, studies show that
the number of students per teacher at an early age and the number of students per class is
an important figure, but at an older age, this is less important. Consequently, the preschool
classes are small and are completed - 15 students per teacher. The size of the classrooms can
also be changed according to the needs of the school. Finns have seen declining student
achievement in rigid schools and are trying to update schools so that they are attractive to
students. Consequently, the attitude of teachers is not necessarily formal; the emphasis is on
relaxation and a pleasant environment, much time is dedicated to outdoor games.

3. Less workload for further study: comparing the hours of fourth graders with those of
Israeli students at a school in Haifa, we see that students in Finland study the same hours
for basic subjects, 25 hours a week, but students in Israel study additionally: the Bible, the
homeland, music, and more. They study for 32 hours. Finns teach students fewer hours and
fewer subjects, but they teach these subjects in the best possible way, learning in an exciting
and stimulating way, to provide a good foundation.

4. Involvement of students: Finns place great emphasis on involving students in learning.
In basic subjects such as reading comprehension, writing or mathematics to be taught, the
teacher teaches only half the time in frontal teaching and often assists individually to a single
student. The rest of the students continue to study at the same time. This is in contrast to
Israel, where teachers are concerned with frontal teaching 85% of the time. Studies show that
active learning of students is more effective.

5. Higher grades provide students with life skills and learning skills. Teaching through
projects and experience, such as building a robot together, and students develop the skills
needed to adapt to living conditions, to be able to work in a team, social skills. There are also
many things that students learn from other students; this saves the teaching powers of the

140




Academia de
Administrare Publicd

Revistd stiintifico-practicd nr. 2/2021 AAP

school, but also trains students in essential learning skills and challenges them to be active in
school and then in the community.

6. One of the basic ideas of the Finnish education system is the complete social concern
for children. There is a consensus that children who come to school from different socio-
economic situations should not suffer from it and therefore receive health insurance during
school, for a hot meal, and at the birth of a child, parents receive a kit of equipment necessary
for its development. On the one hand, the Finnish education system cares about equality in
children’s conditions in different schools.

At the same time, the thesis about the individuality of each child is recognized, but on the
other hand, I do not see students as equal in all their characteristics, so I allow them to choose
the curriculum that suits them best, monitor their studies and help, adapting classes for each
child in the class and their needs.

7. Special education and personal treatment. Kindergarten education focuses on ensuring
self-confidence and the development of social skills and not necessarily on school prepara-
tion. The system tries to identify problems and gaps in students and supports them already
at an early stage of the problem. Teaching with 2 or 3 teachers in small classes is real support.
There is no social stigma, as half of the students go through such a ,,special education” pro-
gram, and outstanding students are also directed to reinforcement groups. Finland’s unique
teaching methods have been developed to help students overcome social or academic dif-
ficulties. In the more advanced classes, the emphasis is not on running the material but on
everyones understanding of the material, which gives confidence, which is very important
for students.

8. How to treat students who have difficulty studying is not a simple question. Finland has
chosen an exciting approach, and almost 50% of graduates of the Finnish education system
have attended a class or school for students with difficulties at some point in their studies. The
Finnish education system does not see a student having difficulties as something extraordi-
nary; on the contrary, at some point, a large part of the students may show that they did not
understand the material and accumulate a gap. The goal is to reduce the gap between students
as quickly as possible and get it back on track.

9. Responsibility and mutual assistance instead of competition. Education in Western
countries is built on the concept of competition. In Finland, there is no competition be-
tween students or between schools. There is no measurement of teachers and schools. The
first meeting with a contest is at the entrance to high school. The central competitiveness is
between the student and himself. The emphasis is on helping everyone and not on the values
of competition.

10. An educational system based on trust and independence. Teachers in Finland are
among the best people in the labour market has created a reality that made it possible to take
another critical step in the 1990s. Due to the economic crisis in the country, the government
had to reduce the education budget. to convince the unionized teachers was to give them
more autonomy, less supervision from the Ministry of Education and the abolition of the
central curriculum that everyone has to teach.

This movement, combined with very high-quality teachers, has created a reality in which
each school tries its teaching methods. This makes it possible to identify the best teaching
methods and implement successes throughout the country while adapting to the needs of
specific students in each city.
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Contrary to what one might imagine, the method has resulted in each teacher being given
enough freedom to adapt their studies to the needs of their students, but the teacher also
takes full responsibility for his or her failures, enlisting the help of other teachers adapt-
ing when needed. Apart from the models made in the sixth and ninth grade, the education
system does not supervise the teachers from above and does not check the level of students’
abilities; school principals and teachers themselves are the ones who supervise each other
and provide regular feedback on new ideas, technologies and innovative teaching methods.

As far as students are concerned, the system trusts them. Finnish and Japanese students
gain a great deal of independence from an early age in using bicycles or public transport on
arrival at school, and parents do not follow students” homework and projects day and night.
Instead of focusing on students, they explain the importance of real-life studies and their im-
pact on the future. There is nothing more substantial than the fact that students want to learn
and understand the importance of school in their lives.

During their studies, students make up their curriculum, and in high school, they use
an academic course that prepares them for university or a professional course that prepares
them for the labour market as soon as they finish school. You can combine the tracks and be
admitted to the university through the professional track. The percentage of students who
choose the professional course is 42 per cent and is not considered of lower quality than the
academic course.

11. Trust and responsibility. The Finnish system places great emphasis on trust as a tool
for creating accountability and streamlining the system. Students trust teachers, parents trust
children, teachers and the education system, and the education system trusts teachers and
principals. As for the students, most of the self-practice is done in class. There is no pressure
to do homework, and their performance can be delayed by a few months. The pedagogical
idea is to trust the student, to teach him to take responsibility for his success. The teacher asks
the students if they did their homework but does not check if they did it; the idea is to build
trust between the student and the teacher. Not even parents check the lessons because they
trust the education system.

There are no tests in primary schools because the most crucial thing in schools is trust;
everyone must trust each other. There are other assessment methods to check if students
have understood the material without tests. Finnish knowledge exams are a poor assessment
method because the student learns to pass the exam but not to know and understand. The
examination of the student’s understanding of the problems is done through the teachers’
involvement and the students’ involvement in what happens in the classroom, and the par-
ticipation in action teams.

12. Vocational education. At the age of 16, Finns go to high school. 40% of primary school
graduates go to vocational schools. The system prepares students so that they can pass uni-
versity exams and allows them to choose to study a profession. Studying in vocational schools
is professional and equips employees with high work skills and professional knowledge. Stu-
dents can learn electrical engineering, for example, and can practice assembling a stove or
installing an electrical system at home. There is a broad professional and human emphasis,
so anyone who wants to be a firefighter, for example, should ,,earn points” in studies in other
fields, such as kindergarten education and health care. These studies can be continued if you
want to study at university. In Finland, the enrollment rate is 85%, compared to 45% in Israel.

One of the things that helps Finland’s vocational education is the lack of pressure from
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parents and the system to choose academic subjects. This is also helped by high and progres-
sive taxation, a culture of value that emphasizes voluntary simplicity and a lack of status sym-
bols. There are no significant differences in the standard of living of a doctor or firefighter.
Moreover, there is job security for all social groups. Public services offered to the entire
population such as public transport, public education and public medicine also help choose
a profession according to personal inclination and talent and not according to the desire to
earn much money.

13. The status and attributions of teachers. Unlike Israel, where most teachers come from
the lower third of university graduates, Finland has much competition for teaching sub-
jects, and teachers are considered prestigious. The professors come from the upper decile of
university graduates, and most have a master’s degree. Emphasis is placed on the teacher’s
academic achievements, communication skills and desire to teach. In Israel, for comparison,
a study was conducted that found that a quarter of teachers are sorry that they chose such
a profession. The selection of teachers is strict, and their professional training is long and
focuses on teaching skills. In Finland, teacher training combines practical experience with
theoretical learning. Teachers enjoy a fair salary and a high social status.

14. Confidence in teachers and freedom of action. Unlike Israel, the Finnish Ministry
of Education sets only the objectives, the responsibility for teaching methods, and the path
lies with the teacher. Principals and teachers solve teamwork problems without the exact
dictation of the Ministry of Education. The pedagogical system does not dictate teaching
methods but offers teachers already in the training phase different teaching methods and
encourages them to use them or develop new teaching methods. There are no inspectors
from the Ministry of Education; no competition between teachers or schools is encouraged.
Due to the relatively high level of equality and economic security, parents trust the educa-
tion system and do not exert high pressures on performance and competitiveness.

It should be noted that investments in education in Finland represent 6.5% of GDP, com-
pared to Israel, which invests 8% of GDP. On the other hand, the number of children per
family is lower; the average Finn gives birth to 1.8 children during his lifetime, compared
to 2.8 children in Israel. Thus, in total, Finns invest more in the education of each child.
The Finnish system is more economical - there are no education supervisors in Finland,
and there is less administration, fewer teaching hours and fewer subjects that require more
investment in each student.

Conclusions. By developing and then implementing step by step the National Pro-
ject: Strengthening the national security system through knowledge and communication,
20.80009.0807.28 134-PS, State Program (2020-2023), we aimed to promote performance in
education, to contribute to the formation of an active, responsible citizen, aware of every-
thing that happens around him.

Assimilating the successes of the Finnish education system convinces us that the goal of
the National Project is achievable; it is strategically oriented. Also, we highlighted several
characteristics, which we recommend to all those involved in the management/regulation
of the activity of the institutions of the educational system in the Republic of Moldova. It is
precious, in our opinion, to understand the matter. In this sense, I have a positive personal
experience, which allows me to justify the thesis: the matter acquired through understand-
ing is a spiritual treasure of individuality, updated whenever needed; it is an indispensable
condition for successful professional activity in any field of social-useful activity.
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Summary

The concept that encompasses to a significant extent and at multiple levels the participation
of citizens is that of participatory democracy.

This requires people, communities or different social groups to be involved in decision-mak-
ing and resource management. Participatory democracy is a continuous process, with risks,
requiring organization, collaboration, identification of common goals in a group.
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The evolution and permanent democratization of the society condition a set of socio-
economic transformations of the institutions and relations in the society both in terms of
quantity and quality. In this context, there are changes not only in the content and functions
of political institutions, but also in the relations of these institutions with the elements of
civil society.

Of particular interest are the societies in transition, in which democratization is achieved
through a deep process of maturation of the political system and its elements, including the
revival of civil society and a wider involvement of citizens in the political-administrative
sphere.

Human societies in their development have always needed and relied in fact on people,
on the population, on their activity in various fields of life.

With the acceleration of the historical process, citizen activism has become more pro-
nounced. Western, democratic societies have largely asserted themselves on the basis of
solidarity, cooperation, citizen participation, joint actions to solve problems of public inter-
est, especially at the local level, which are in fact the basis of what we call today. community
voltage [2, p. 58].

Democracy ensures the right of citizens to participate in the process of influencing the
power of government. As Robert Dahl noted in his work, ,effective citizen participation must
mean that they have adequate and equal opportunities to express their preferences, to ask
questions that are on the political agenda of public authorities, and to formulate their own
concerns” or reasons for which they will support or not the political competitors” [7, p. 25].
The distribution of existing resources through the authorities closest to the citizens is only
more effective when citizens can make conclusive decisions on existing priorities and meas-
ures to be taken to improve their lives.

Another result of citizen participation is that by exercising this possibility, the capacity
for self-government of citizens and, in particular, of local leaders increases. Politically ac-
tive citizens are much more aware of the functioning of political structures and the political
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process, which allows them to judge the deeds and words of public authorities and holders of
public authorities in particular. Through direct participation, citizens learn how democracy
works. Democracy and participation are often considered to be the core values of modern
civilization, providing a framework conducive to the articulation and expression of human
rights and in which individual freedoms and access to social justice coexist through publicly
accepted instruments.

A concept that encompasses to a significant extent and at multiple levels the participation
of citizens is that of participatory democracy. This requires people, communities or different
social groups to be involved in decision-making and resource management. Citizens are the
leading actors in political development, in projects or programs. Participatory democracy is
a process in continuous construction, involving a continuous risk, requiring organization,
collaboration, identification of common goals in a group. This process is not easy given the
multitude of interests and causes, some being described as fairer and more comprehensive
than others, and their representation is becoming increasingly difficult and increasingly
questionable.

An assessment of democracy must take into account the existence and functioning of the
democratic institutions of the system but, above all, political and civil pluralism, individual
and group freedoms, so that opposing interests and values are expressed and in competition
through -a continuous process of representation beyond the moments of periodic elections.
This complex situation can be regulated through the mechanisms of participatory democracy.

Participatory democracy involves mechanisms through which decisions on community
issues are made through the involvement of citizens. Citizens’ suggestions and complaints
must be taken into account by the policy maker, whether or not he agrees with them. Partici-
patory democracy includes on three levels: citizen participation in the public decision-mak-
ing process, citizen participation in the administration of public money and public consulta-
tion of civil society. The efficiency of participatory democracy presupposes the simultaneous
and obligatory observance of the principles of information, consultation and transparency of
decision-making.

The concept of citizen participation is based on the need to consult citizens and express
their views on decisions that are taken at different levels and from which they may be directly
or indirectly affected. The importance of citizen participation in the activities and decisions
of the local public administration derives from the fact that it gives quality to the govern-
ment, implicitly being stimulated the attraction of resources at local level and their efficient
use and in the long run boosting local economic development [3].

A general meaning of participation is offered by Giovanni Sartori, highlighting the need
for involvement on a more than formal level: ,,Correctly understood, participation is taking
part personally, in a deliberate, self-activated way. Participation does not mean, therefore,
only ,,being part of ” (the mere fact of being involved in a certain circumstance) and even less
an involuntary state of ,,being part of” [9].

Considering this general definition of participation and an inventory of definitions of citi-
zen participation, we can say that, in terms of the topic, citizen participation is a voluntary,
unpaid activity, aimed at directly or indirectly influencing local or national elected repre-
sentatives and decisions. exerting pressure to generate feedback from the system, as well as
articulating and promoting the activities, interests and decisions of the individual or group to
which the individual adheres [4].
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Influencing means both the influence prior to the adoption of a public law or policy and
the subsequent challenge and amendment of an existing law or policy that no longer repre-
sents the interests of those affected.

Starting from the typology of Russel J. Dalton, considered the most elaborate, we will con-
sider the division of voluntary participation of citizens into three categories [4]: conventional
participation, protest participation and unconventional participation.

Conventional participation means those forms of involvement considered consistent with
the democratic nature of the political regime, protest participation includes those forms of
direct participation, under conditions defined by the public and respecting the legal and
institutional framework and unconventional participation is manifested by those forms of
participation who do not respect the laws, who violate the rights and freedoms of others or
who threaten the stability of the governmental system. Conventional citizen participation in
decision-making in a traditional democracy is a process that involves going through certain
stages and at least two levels of participation [6].

The first level of participation is information, which requires efforts from both citizens
and local government. The local public administration is obliged to issue information to the
citizens regarding its activity and plans so that they can understand the priority directions of
the administrative policy of the local elected officials.

The second level refers to the consultation of citizens, this being the action of the authori-
ties to identify the needs of citizens, to assess the priorities of actions or to collect ideas and
suggestions on a particular issue.

Citizen participation presupposes the existence of premises: the local administration is
open to the involvement of citizens in the complex activity of the governing process, infor-
mation of local interest is permanently transferred from the administration to citizens, there
are efficient ways for the administration to collect information from citizens and informed
citizens. honors the obligation to participate as equal partners in the activities of the admin-
istration, because they understand the problems. Citizen participation is the combination of
these premises related to information, communication and involvement in the relationship
between the administration and citizens, and the activities of the administration are devel-
oped and supported in such a way as to correspond as much as possible to the needs and
desires of citizens. Beyond the local/national approach, there is also an emphasis at European
level on the role of citizen participation in the elaboration of regulations and policies at Eu-
ropean level.

Thus, the Communication from the European Commission Smart Regulation in the Eu-
ropean Union [1] of October 2010 proposes extending the public consultation period to pro-
vide the necessary space for citizens to express their views and reviewing the Commission’s
consultation policy using new tools and streamlining existing ones.

Subsequently, in February 2011, Regulation 211/2011 on the citizens ‘initiative [8] is pub-
lished, which establishes the legislative framework necessary for the manifestation of the
citizens’ legislative initiatives at the level of the European Union. In order for the European
Union to function effectively and for the political legitimacy of its institutions to be main-
tained, it is important to involve citizens directly and to a greater extent in the decision-
making process on public policies that will affect them. More than by participating in the vote
and electing political representatives, citizens have the opportunity to be consulted on public
policies at local, national and community level.
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For the Republic of Moldova, the participation of the population both in discussing the
existing problems in the localities, making decisions regarding their solution, and in the di-
rect development activities have a special importance, because we cannot integrate in the
world, participate in globalization processes, without effective local development . The public
administration in our republic is involved in an extensive process of reform and moderniza-
tion. Over the last two decades, a number of documents essential to the further development
of public administration have been adopted and implemented. These normative acts have
generated certain modifications and improvements of the administration system, have estab-
lished a series of new principles in order to increase its efficiency and bring it closer to the
concrete needs of the citizens.

The public administration is inseparable from the direct participation of the citizen be-
cause it operates on the basis of public money, coming from taxes and duties, on the guar-
antees granted by a free vote. Improving the quality of public administration involves es-
tablishing and improving mechanisms for public consultation and participation. Citizen
participation must be a global development strategy, focused on the key role that people must
play in all areas of public life.

One of the priorities of the activity of the public authorities of the Republic of Moldova
is the integration in the European community. The successful realization of this vector is
impossible without reaching certain European standards in the organization and functioning
of political and social institutions, without bringing the political and social system in line
with those systems in other European countries. At the same time, there is a need to imple-
ment and ensure compliance within the public administration of generally accepted princi-
ples such as: decisional transparency, ensuring access to information of civil society, ensuring
public control over administrative activity and creating more ways of interaction between the
administration. public and state citizens. Moreover, the experience gained by European states
in the field of ensuring cooperation between state authorities and citizens, is a valuable source
for the Republic of Moldova.

Studying this experience and collaborating internationally can contribute to a more ac-
tive involvement of the population in decision-making activity and, respectively, to a faster
European integration of our state.
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Summary

At an interval of approximately three decades from the establishment of diplomatic relations
between Romania and the Republic of Moldova, the subject of Moldovan-Romanian relations
remains a topical one both in the discourse of politicians and in the research of representatives
of the academic community. Romania was the first state to recognize the independent Republic
of Moldova.

In the context of the analysis of the Moldovan-Romanian relations, this article is focused on
the research of the specifics of the collaboration of the Republic of Moldova with Romania on the
economic dimension. Therefore, are highlighted the main aspects of the Moldovan-Romanian
political, commercial-economic and social relations from 2009-2021.

Keywords: diplomatic relations, trade and economic relations, Romania, Republic of Mol-
dova, collaboration, foreign policy etc.
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Introduction. The relations between the Republic of Moldova and Romania, two sover-
eign and independent states, have a privileged, special character, deriving from the commu-
nity of nation, culture, language and national history. ,,Romania pragmatically approaches
the relationship with the Republic of Moldova, starting from the legitimate interest of seeing
the Republic of Moldova registered in the European Community, able to ensure a zone of
stability and security at the eastern border of Romania, which is also the border of EU and
NATO? [1 ]. The basis of this relationship is established by drawing common points deriving
from the Declaration on the establishment of a strategic partnership between Romania and
the Republic of Moldova for the European integration of the Republic of Moldova (signed
in Bucharest, on April 27, 2010) [2]. Thus, Romania is the ally of the Republic of Moldova
in achieving the European course. Although there were some topics that caused identity-
linguistic and historical tensions, Moldovan-Romanian relations focused on a prodigious
collaboration in several fields.

An important step that strengthened the Moldovan-Romanian bilateral relations was the
establishment of the Strategic Partnership in 2010. The main objective of the Moldovan-Ro-
manian Partnership is to strengthen relations between the two states in order to accelerate the
process of European integration of the Republic of Moldova. The new dynamics of Moldovan-
Romanian relations - focused on the political, economic and cultural dimension - found its
expression in the numerous visits at the highest level, the signing of several bilateral agree-
ments and the permanent support provided by Romania to the Republic of Moldova [3].

151



Academia de
Administrare Publica

AAP RELATII INTERNATIONALE. Plus

Moldovan-Romanian relations in the period 2009-2021. Therefore, analyzing the Mol-
dovan-Romanian relations, it is worth mentioning that the main directions of cooperation
are set out in the two basic documents: The Concept of Foreign Policy of the Republic of
Moldova in 1995 and the Program ,,Foreign Policy and Promoting the Real Image of Roma-
nia”. If we examine the first document, we find that one of the main directions of the concept
of foreign policy of the Republic of Moldova is multilateral cooperation with Romania [4].
Analyzing the second document, namely: The Program ,,Foreign Policy and the Promotion
of the Real Image of Romania’, we can say that Chapter 11.2.4 ,Intensification of bilateral
relations” stipulates that the Romanian Government will give priority to the development
of dynamism and pragmatism of Romania’s special and privileged relations with the Repub-
lic of Moldova, based on the identity of language, culture and history, by developing areas
of economic complementarity, supporting investment flows in the Republic of Moldova,
continuing direct economic support, assistance for diversification of energy resources avail-
able to Moldova to increase the country’s degree of energy independence, to support the
Republic of Moldovas admission to the Stability Pact in South-Eastern Europe, to support
European regional and subregional cooperation projects in which the Republic of Moldova
will be able to participate [5].

Making a comparison of these two documents, we can say that the Romanian Program,
unlike the ,,Concept” of the Republic of Moldova, in terms of Moldovan-Romanian relations
seems to be broader, the relations between the two states being more developed, indicating
the main directions of collaboration. Given that the border of the largest military alliance
known to mankind - NATO, which has geostrategic interests in the Ponto-Baltic Isthmus and
the Caucasus, reached the borders of Moldova, with Romania’s accession to it and in the con-
ditions when the borders of the European Union extended to the Prut, we can observe an
increase of Romania’s importance and its position in the future regional security architecture.
Therefore, we consider that the Concept, both in general and in particular, is outdated and it is
necessary to re-examine the priorities of Moldova’s foreign policy in relation to Romania [6].

If we were to characterize the political relations between Romania and the Republic of
Moldova, over time, from 1991 to the present, they can be characterized as ambiguous [7].
Although, both behind the scenes and in the media in both states, there is talk about Ro-
mania’s support for the Republic of Moldova in the process of integration into the European
Union, including a possible union of Romania with Moldova, neither of the two objectives
it has a well-defined ending at the moment.

Regarding the Moldovan-Romanian relations, it is worth mentioning that, lately, there
are clearer and more encouraging developments in the direction of Romania’s approach to
the Republic of Moldova, these being registered in the field of investments and Romania’s
presence in the Moldovan economy. Thus, in the context of the analysis of trade and eco-
nomic relations between the Republic of Moldova and Romania, it should be mentioned
that they are based on a well-defined legal framework that creates premises for the develop-
ment and diversification of bilateral relations. Thus, the main agreements signed are [8]:

- Agreement between the Government of Romania and the Government of the Republic
of Moldova on economic, industrial and technical-scientific cooperation;

- Agreement between the Government of Romania and the Government of the Republic
of Moldova on the establishment of the Joint Intergovernmental Commission for Economic
Cooperation and European Integration;
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- Agreement between the Government of Romania and the Government of the Republic
of Moldova on the avoidance of double taxation;

- Agreement between the Government of Romania and the Government of the Republic
of Moldova on the mutual promotion and protection of investments.

Romania is the first commercial partner of the Republic of Moldova, ahead of Russia
and Ukraine. According to the data of the National Bureau of Statistics in 2020, the main
countries of destination of exports of goods were: Romania (28.4% of total exports), Ger-
many (9.1%), Russian Federation (8.7%), Italy ( 8.6%), Turkey (6.9%), Poland (4.4%), Czech
Republic (3.2%), Ukraine (2.8%), Belarus (2.7%), Switzerland (2,5%), Bulgaria (2.3%), Neth-
erlands (2.2%), United Kingdom of Great Britain and Northern Ireland (1.7%), Spain (1.4%),
France (1.2%) %), Hungary (1.1%) [9].

In the context of the analysis of the Moldovan-Romanian economic relations, it is worth
mentioning that Romania, from the point of view of the number of companies in which it in-
vested (1690) is placed on the first place in the top of economic partners investing in the Republic
of Moldova and 5th in the top countries that have invested in the share capital of companies from
the east of the Prut. Thus, according to the data provided by the Romanian Embassy in Chisinau,
the capital invested by Romania in the Republic of Moldova amounts to 42 million USD (May
2018). Currently, Romania is considered to be the first commercial partner of the Republic of
Moldova, having a significant presence in key sectors of the state economy [10].

Studying the specifics of the Moldovan-Romanian relations during the years 2009-2021,
it is worth mentioning that the relations between the Republic of Moldova and Romania fo-
cused on two major aspects [11]:

- the European dimension of bilateral cooperation, based on the strategic objective of
Moldova’s integration into the EU;

- highlighting the special character of the Moldovan-Romanian relations, based on the
common linguistic identity, history and culture.

Paying attention to the specifics of the Moldovan-Romanian relations from 2009-2021, it
is worth mentioning that in the relations between the two states the pragmatic side predom-
inated, determined by the strategic objective of the Republic of Moldova to integrate into the
EU. Romania’s assistance to the Republic of Moldova has contributed to the creation of an
irreversible path in the country’s foreign policy, the one oriented towards European integra-
tion, as well as the creation of a zone of stability and security at its eastern border. In this
context, Romania has met various requests from the Republic of Moldova, offering concrete
assistance, in the form of economic aid, both non-reimbursable and in the form of loans on
particularly advantageous terms (long-term, interest-free, with a period of warranty).

Romania also provides support to the Republic of Moldova through both reimbursable
and non-reimbursable financial support. The non-reimbursable financing agreement worth
100 million Euros was signed on April 27, 2010, in Iasi. For a decade, Romania has financially
supported several projects aimed at modernizing 1,000 schools, as well as the construction
of the Iasi-Chisinau gas pipeline. It should be noted that as of March 28, 2021, the agreement
between the Government of Romania and the Government of the Republic of Moldova on
non-reimbursable financial aid amounting to 100 million euros ceases to be valid. So far,
about 40 million of the money granted by Romania to the Republic of Moldova have been
used, of which 60 million have remained unspent. At the same time, the Bucharest authorities
express their readiness to conclude a new partnership [12].
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Investments, commercial relations, the increasingly visible presence in the financing of
social projects, reimbursable and non-reimbursable financial assistance - all these represent
concrete and visible ways of Romania’s beneficial involvement in the Republic of Moldova.
This fact also indicates the signing for a period of five years in Chisinau, on October 7, 2015
of the Agreement on reimbursable financial assistance between the Republic of Moldova and
Romania in the amount of EUR 150 million [13]. Investments in the economy and project
financing present for Moldova a direct support provided by Romania - job creation, improv-
ing the quality of life of the population, as well as signing commercial contracts for Moldovan
companies.

Romania’s support has as a priority the interests of the citizens of the Republic of Moldova
and the realization of strategic bilateral projects, being closely linked to the continuation of
the essential reforms for the democratic development of the Republic of Moldova and the
advancement of its European path. Thus, in accordance with the Joint Declaration of April
2010, in order to implement the relevant economic policies, the two states agreed to develop
the legal framework for bilateral economic relations. For the institutional consolidation of
the economic cooperation between Moldova and Romania, the states agreed on the exten-
sion of the activity of the joint intergovernmental commissions, through which the economic
projects and programs between the two states were coordinated. The Joint Commission for
Economic Cooperation is the institutionalized mechanism for bilateral cooperation at the
economic level, coordinated by the economy ministers of the two states.

Moldova and Romania have agreed to act in order to interconnect infrastructures and
integrate them into the transport and telecommunications networks in the European space,
taking into account the commitments to the European Union. In the future, the Parties have
established the implementation of the following bilateral projects [14]:

- realization of the electric power interconnection project by launching the Isaccea-
Vulcanesti and Suceava-Balti power lines:

- construction of the 1435 MM European gauge railway line from Ungheni station to
Chisinau station;

- construction of road bridges over the Prut River near the localities of Iasi-Ungheni and
Bumbita-Leova;

- implementation of international roaming at national tariffs between the Republic of
Moldova and Romania.

Among these projects, the topic of roaming was discussed extensively, which has not been
done yet due to high costs (in the Republic of Moldova they are about 20 times higher than in
Romania). The realization of the electric power interconnection of the Republic of Moldova
in Romania is only at the design phase of the Isaccea-Vulcinesti power line. On the rest of
the strategic projects of the Moldovan-Romanian relations, against the background of some
optimistic promises, the authorities of this two states did not undertake concrete actions.

In the context of the Moldovan-Romanian cooperation in the energy sector, we can see
that the Transgaz Company, owned by the Romanian state, through its subsidiary in the
Republic of Moldova, ,,EuroTransgaz”, on March 28, 2018 signed the privatization contract
of the company ,Vestmoldtransgaz” (privatized by the Government To the Republic of Mol-
dova, at a price of 180 million Moldovan lei, about 8.8 million Euros, a condition being the
investment of 93 million euros in the next two years).

Another important moment regarding the Moldovan-Romanian relations on the energy
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dimension is the construction of the Ungheni-Chisinau pipeline on the territory of Moldova.
The project aims to increase the level of interconnection between the two countries in terms
of natural gas transmission infrastructure and of course to reduce Moldova’s dependence on
Russian gas. In July 2020, the construction of the Ungheni-Chisinau gas pipeline was com-
pleted, which has the capacity to cover most of the natural gas consumption in Moldova and
Transnistria and is thus an alternative to gas imported from Russia. However, the gas pipeline
was not used in the winter season 2020-2021 because Moldova concluded a contract for this
period with ,,Gazprom” from the Russian Federation [18]. At present, Moldova is almost 100%
dependent on energy imports, with its own production capacity being reduced. Part of the
necessary energy is produced by the Cuciurgan plant, but located in Transnistria and oper-
ated by Russia’s Inter Rao, the rest is imports from Ukraine. In December 2017, the Republic
of Moldova signed a cooperation agreement with Romania on the energy dimension, which,
once completed, will significantly reduce the degree of energy dependence on the East and will
practically unite the Republic of Molodva with Romania and the European Union [19].

In order to reduce Moldova’s energy dependence on the Russian Federation, the European
Bank for Reconstruction and Development (EBRD), the European Union (EU), the European
Investment Bank (EIB) and the World Bank have signed an agreement on a financing package
in amount of 270 million euros, in order to ensure the permanent interconnection between
the electricity networks in Moldova and Romania. ,,Moldelectrica” is to build by 2022 a new
400 kV high voltage power line between Vulcanesti (southern Moldova, near the border with
Romania) and the capital Chisinau. The project involves the construction of a back-to-back
power station with a capacity of 600 MW in Vulcanesti - necessary to standardize the voltage
differences between the Romanian and Moldovan systems, as well as the modernization of
the transformer station in Chisinau. Basically, after the project is completed, part of Mol-
dova’s high voltage network will operate at a capacity of 400 kV, similar to that of Romania
and Central and Western Europe, Moldova having the possibility of electricity supply from
the Romanian network [ 20].

Following the ,,Transgaz” model, ,, Iranselectrica” could become the majority shareholder
of ,,Moldelectrica” However, the future of such transactions may be affected by the policy of
the Romanian state; the ,,confiscation” by the state of 90% of the profits obtained by public
sector companies in the form of dividends jeopardizes the source of financing for potential
investment projects. In the distribution of fuels on the territory of the Republic of Moldova,
the priority is held by two Romanian gas station networks: ,Rompetrol” with 93 stations,
respectively ,OMYV Petrom” - with 80 stations, out of a total of 650 gas stations (of which 500
network gas stations network, rest being independent distributors) [21].

However, this market is practically controlled by Romanian companies; ,,Rompetrol” is
the first fuel supplier in the Republic of Moldova (retail + wholesale), selling fuels to other
distributors, ,,Petrom” supplies its own gas stations, and ,,Lukoil” stations are supplied by the
»Petrotel” refinery in Romania. There is no refinery in the Republic of Moldova.

If we review the banking sector, we notice that the Romanian presence on the banking
market of the Republic of Moldova has increased significantly. According to the data, the
banks controlled by Romanian entities held together about a third of the total banking assets
in the Republic of Moldova: ,Victoriabank” (BT + EBRD) - 18.3%; ,,Mobiasbanca” (BRD-
Groupe Societe Generale) - 12.7%; Romanian Commercial Bank Chisinau (BCR - Erste
Group) - 1.7%”[22].
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In the Republic of Moldova, Romanian investments were also made in the food industry,
IT and online trade (market with great potential in the Republic of Moldova, but threatened
by the emigration of human resources), consulting services, retail, DIY, PVC carpentry and
others. Also, Romania financed in the Republic of Moldova repair works of some social-cul-
tural institutions, kindergartens, acquisition of school minibuses, the activity of the SMURD
emergency service and others.

The cooperation in the cultural-educational field is a very important for these two states,
Romania providing a great assistance to the Republic of Moldova in this field. The Joint Dec-
laration of 2010 provides for the extension of Moldovan-Romanian relations in the field of
culture, science and education based on European standards. The basis of cooperation with
the Republic of Moldova is the Agreement on cooperation in the fields of science, education
and culture between the Government of Romania and the Government of the Republic of
Moldova, signed in Chisinau on May 19, 1992, in force since December 27, 1993 [23].

Romania annually allocates scholarships to the Republic of Moldova in pre-university,
university and post-university education. The details regarding the schooling methodology
and the submission of the files are published annually on the website of the Romanian Min-
istry of Education and Research.

In 2010, the Romanian Cultural Institute opened a branch in Chisinau - the Romanian
Cultural Institute ,,Mihai Eminescu”.

The cooperation protocol between the Romanian Ministry of Culture and National Iden-
tity and the Ministry of Education, Culture and Research of the Republic of Moldova, signed
during the joint Government meeting of November 22, 2018, strengthens the bilateral legal
framework in the field.

The relations in the field of culture between the two states experienced an institutional
development after 2009. At the informational level, many of the Romanian projects and pro-
grams realized by Romania in the Republic of Moldova were not related in the public space
at their true value. In the Joint Declaration from the April 2010, the media sector was to be
expanded into cooperation between the two states [24].

The Moldovan-Romanian political dialogue is an efficient one at the level of governments,
based on economic pragmatism, the ideological and political divergences passing on a sec-
ondary level.

Conclusions. Carrying out the analysis of the Moldovan-Romanian relations, it is worth
mentioning that they develop on all dimensions: political, commercial-economic, and, socio-
cultural. Thus, trade and economic cooperation gradually became a fundamental one for the
Moldovan-Romanian bilateral relations, changing the emphasis of the institutional dialogue
between the two states. Romania has become the number one trading partner of the Re-
public of Moldova. The cultural-historical component of the Moldovan-Romanian relations
continues to play an important role, determining a special character through the numerous
programs and projects.

At present, it is important for the parties to show symmetry in actions and solidarity in
maintaining regional and international security. It is necessary to strengthen the develop-
ment of trade, economic and cultural cooperation, exploring new directions and opportuni-
ties for bilateral cooperation.

To ensure a prosperous future for citizens, it is necessary to use the European experi-
ence of the neighboring state, Romania, by unifying efforts and implementing promising new
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joint projects in the field of developing economic potential, transport strategies, infrastruc-
ture and communications. This will improve the economic development of states, increase
their exports to international markets, including EU markets, facilitate their integration into
European transport corridors, meet the needs of the business environment in high-quality
transport services, and in the time will increase labor mobility, will revitalize industrial and
business activity.
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Summary

The internationalization of education is a requirement for the survival and adaptation of
higher education institutions to the conditions of globalization. The internationalization of
educational programs involves attracting and training students from outside the borders of
nation states; elaboration and implementation of academic mobility programs for teachers
and students; organization of scientific and academic events, where the exchange of good
practices takes place - characterizes the training opportunities for students and graduates of
higher education institutions who could work in conditions of professional mobility and la-
bor migration. The authors in this study aim to describe some educational policies, practiced
by developed countries have international higher education systems, based on innovative
models.
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Introduction. The topicality of the topic, approached in this study for the Republic of
Moldova, is of a special significance. The reform of the local educational system includes not
only the accreditation of study programs, services provided to citizens by higher education
institutions, but also the organization of academic mobility of students and teachers. The
internationalization of university studies is achieved through various forms, models, which
must be assimilated, especially since this process in developed countries has a history of half
a century, and we are at the beginning of the path.

The internationalization of education is a complex process, which includes: modifying edu-
cational programs, by attracting and training foreign students, exchange programs, multicultural
eugenics and adapting curricula to the requirements of the globalized world. The structure of
internationalization characterizes the training opportunities for students and graduates of higher
education institutions who could work in conditions of professional mobility and labor migra-
tion. Practice shows that the most popular forms of internationalization of education are: (1)
Individual mobility; (2) Internalization of study plans; and 3. Transnational education [13].

The topic is current in that it responds to the needs of social practice, which the education
system must meet. Concerned with the promotion of their own regional and global image,
the realization of sustainable development programs, developed countries provide financial
support to all forms of collaboration in the field of education. For example, the Erasmus +
Program offers great opportunities for young people to learn about the teaching, training and
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knowledge assimilation models practiced by other universities in European countries.

The methodology of investigating complex social phenomena is based on the systemic
and structural-functional approach. The systemic approach allows us to elucidate the rela-
tionships that are established between all the elements of the educational system. In ,,Struc-
tural Anthropology,” Klod Levi-Stros describes the system as the set of interacting elements
that are connected in such a way that changes in one element lead to changes in the other
elements and to the level of the object as an integrity [14, p. 103]. The fact that the system
variables interact should not be perceived as an internal harmony. Some interactions of the
elements of the system can be characterized by contradictions, by antagonisms, which are the
basis of some conflicts. Under favorable conditions such a system can return to equilibrium,
under other conditions it can go through instability or chaos.

The systemic approach emerges from the perception of reality, of its various aspects as a
system, as a set of structurally and functionally related elements. Namely the structure gives
the analysis a systemic character, because at this level of interaction, each change at element
level (subsystem) leads to changes at element level (other subsystems) and at object level. The
system is characterized by the program of self-organization. It takes into account not only its
current state, but also its possible tailings. These are systems characterized by complexity. The
development and operation of the system in the form of a change of state is also analyzed as
a process. It is in the interaction with the environment that the behavior of the system, in our
case, of the educational system can be followed. We highlight various manifestations of the
system: reactive, the dominant factor is the social environment; adaptive, the system restruc-
tures its reactions to environmental changes; active, the system focuses its efforts on changes
in the social environment; The operation of the system is not accidental, it is defined by the
internal characteristics and the character of the relations between its elements.

Models of internationalization of education can be developed in several variants (Fig.1.),
Based on the use of tools adapted to the specific conditions of the educational institution,
for example programs to support the international mobility of teachers, researchers and stu-
dents, as well as ensuring favorable conditions for the activity of partner educational institu-
tions, international programs and teachers.

Figure 1. The model of the internationalization of education

\
Preparing for admissionat at the university Twin programs
In the framework of contradictions between In agreements between partners, agreements
partner universities, agreements are concluded are reached for the implementation of joint
for the implementation of joint educational educational programs, when in both universities
programs for children in the school for children students study the same courses, handbooks
with post-graduate admission to university and support the same exams.
studies. e —
Internationalization
of Education
. -
Mutual Recognition of Programs Franchising
Students are enrolled in the partner university According to the franchising contract, the
programs, scores in the evaliations are university abroad offers the university the right
recognized as valid, they can study at the same to use the educational programs and to issue its
stage, recefving notes that are recognized by diplomas on the basis of mutually coordinated
the partner university, and then the next stage. conditions. y

Source: elaborated by the author based on [6].

160



Academia de
Administrare Publicd

Revistd stiintifico-practicd nr. 2/2021 AAP

The most well-known form of internationalization of higher education is student mobil-
ity [10], which refers to an increase in the number of students studying abroad. Of course,
sending students to study in other countries is not a new phenomenon, and some regions
have been facing this for a long time. Most European countries have a steady influx of stu-
dents from their former colonies. A significant proportion of young people in Latin Ameri-
can countries are seeking a degree at universities in the United States and Canada. During
the Cold War, higher education institutions in the Soviet Union and Eastern Europe attracted
students from countries with a similar ideology. Over the last 40 years, the growth rate of
these student flows has outpaced the pace of the spread of higher education. According to
UNESCO, the level of international student mobility has increased by 300% in the last 25
years 1 [1]. According to experts, by 2010 the number of students studying abroad was - 2.8
million, and by 2025 it will amount to 4.9 million [12].

Student mobility is stimulated by various state and regional programs. Many countries
are concluding bilateral and multilateral agreements in this area. The best known European
programs are Erasmus +, since 1995 - the Socrates Program. The Erasmus program, launched
in 1987 to promote the creation of a common market in Europe and associated mobility
schemes such as Comet, Lingua, etc., aimed to create a European model of higher education.
Student exchange is seen as a powerful means of developing a common European market for
professionals and skilled workers. The Erasmus + program currently has a special “Erasmus
Mundus” project, which involves the inclusion in the mobility process of students and teach-
ers of so-called “third parties”, ie candidate countries for integration into the structures of the
European Union.

In addition to the more or less organized schemes of student mobility, there is also a spon-
taneous movement of students outside the programs. This spontaneous mobility is the result
of an interaction of factors arising from ,,push” and ,,pull” strategies. On the one hand, uni-
versities are striving to increase the supply of programs, to actively promote them in foreign
markets. They open foreign branches and campuses in other countries, enter into coopera-
tion agreements with local educational institutions, use distance learning technologies, etc.,
ie push their educational services and products through the distribution channel until they
reach the target consumer. On the other hand, national differences in access to education,
quantitative restrictions on the recruitment of students for certain specialties make students
in these countries look for educational opportunities abroad. Linguistic and cultural con-
siderations attract students to educational programs in the UK, France and the USA. The
predominance of English as the main language in modern science and as the second most
frequently studied language was conditioned by the fact that along with the United States
and the United Kingdom, Canada and Australia were included in the list of countries receiv-
ing the largest number of foreign students. The demand for educational programs of higher
education institutions in these countries that has emerged in a number of countries attracts
educational services through the distribution channel: specialized agencies and consulting
companies, both national and international, appear as intermediaries and consultants for to
respond to this request.

Student mobility in international programs is not only an intercontinental phenomenon,
but also a regional one [8]. The process of integrating regional economies stimulates student
mobility, and international agreements such as NAFTA, ASEAN or APEC have played an im-
portant role in this. The special program created “Nord plus” - the student exchange program
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between the countries of northern Europe - is based on the attractive principle of funding:
»money overwhelms the student”.

Gradually, the influx of foreign students began to be perceived by most host countries as
trade rather than aid, as in many cases foreign students pay the full cost of vocational train-
ing. In many educational institutions that host students, especially in English-speaking coun-
tries, the income received from the full payment of tuition by foreign students is a significant
increase in the budgets of universities, which are declining annually. Without such additional
income, many higher education institutions simply could not exist.

Thus, the reason for the increase in the number of students studying abroad is influenced
by market economy processes, not by government policies or aid programs. The international
market for educational services is becoming a sector of the economy in sustainable develop-
ment, whose central elements are the international marketing of educational institutions and
the targeted recruitment of foreign students. The example of Australia shows that the active
marketing policy of university programs and the direct search and recruitment of foreign
students has proven to be productive, at least from an economic point of view.

Although teacher mobility is not as much explored as student mobility, it can be consid-
ered the second most important form of internationalization of higher education [5]. Tradi-
tionally, the international mobility of the faculty is due to research and scientific activity, but
in a number of regions and in certain areas of education, such as management and business
administration, there are special regional and international training schemes for young re-
searchers and specialists.

As with student mobility, there are strong geographical differences in flows. At the other
end of the spectrum are countries with high levels of scientific immigration due to the direct
involvement of scientific staff in expanding the higher education system (for example, as it
was in Hong Kong), and on the other hand, the countries with a low level of internationali-
zation of the faculty are positioned. The latter mainly include countries with a high level of
national homogeneity, using only their mother tongue in teaching, which is why it is difficult
to find specialists who speak foreign languages. The United States and the United Kingdom
are the largest exporters of scientific work resources, but at the same time, their university
departments are very attractive to foreign specialists. This can be seen if we pay attention to
the composition of their highly qualified scientific staff, including many representatives of
foreign countries.

Student mobility programs have contributed to the emergence of regional mobility pro-
grams for teachers, such as the Fulbright program. The mobility programs for students and
teachers have been developed in order to stimulate the internationalization of the curricu-
lum, ie the implementation of changes in the curriculum of cooperating universities and
faculties. As even in a united Europe there is a huge variety of national higher education
systems, the desire to denationalize the curriculum and bring common European elements
into it could only be realized through mobility projects. The Erasmus Mundus program, an-
nounced in 2003, aims to establish ,,Evromes master’s programs’.

These changes have met with resistance from individual universities. Woodrow Wilson,
president of Princeton University, said that ,,it is easier to move cemeteries than to change
training programs”. The strongest incentive for the internationalization of vocational training
programs is the growing influence of international vocational associations. The rapid growth
of international trade in professional services has led many professionals to organize their
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activities internationally. These professional associations have seriously addressed issues such
as quality assurance, minimum standard requirements, professionalism criteria, accredita-
tion, etc. Architects, psychologists, accountants and many others are trying to develop inter-
national standards that could lead to greater coherence of the curriculum and quality crite-
ria. Often, such professional standards are implemented by international organizations. For
example, the European Union is considering minimum standard requirements for education
in relation to labor mobility. Free trade agreements, for example, NAFTA and ASEAN, which
contain provisions on the mutual recognition of licensing and certification procedures for
professional services. In this regard, many universities are revising their curricula in accord-
ance with similar directives.

Many universities located in the centers of the academic world are not satisfied with the
number of students who come to them for training. They are trying to combine a set of for-
eign students with the expansion of their offer of educational services in promising markets,
organizing foreign branches and subsidiaries that are fully subordinated to the main edu-
cational institution. This trend shows a change in the process of internationalization from
demand to supply. If the country where the branch is located legally recognizes a foreign
degree, then students can study in a foreign institution’s program from start to finish. In some
cases, these branches are considered by local educational institutions as interfering with the
national higher education system and national policy, because it offers programs developed
in a foreign language on materials from another market and designed primarily for wealthy
students. This form of internationalization of the curriculum is particularly characteristic of
developing countries, but examples of this can be found in Europe.

Many schools enter into co-operation agreements that deal with various aspects of teach-
ing and learning. Very often these agreements are related to the exchange of students and /
or teachers. In some cases, these links turn into consortia and university networks. As a rule,
such associations of educational institutions have very limited rights. They are more likely to
be considered as voluntary associations of higher education institutions for the realization of
specific educational projects. But the work done by participants in consortia and university
networks to harmonize educational requirements and standards undoubtedly contributes to
the idea of internationalizing higher education.

The structure of an internationalized educational model consists of 4 elements [2]:

« disciplines that can be considered competitive and that comply with the requirements of
international or national standards of partner institutions abroad;

« disciplines, which require additional implementation costs in foreign institutions;

« subjects that require English to study;

« disciplines and skills, which are developed by the partner institution and require student
mobility.

Internationalization models. Warner has proposed the presence of a liberal model
of internationalization of higher education that strengthens aspects of the two competing
frameworks of globalization [13]. From a liberal perspective, globalization is seen as an im-
provement in self-development, human relations and citizenship. The internationalization of
universities is seen as vital in moving behaviors and diminishing cliché views. That is, contact
with others will diminish ethnocentrism and build the capacity to function more successfully
in a multiethnic and interdependent system of nations. What remains undisputed is the ideo-
logical inconsistency between the models of neoliberal and social transformation. Perhaps

163



Academia de
Administrare Publica

AAP RELATII INTERNATIONALE. Plus

what is needed is a model for the internationalization of higher education that is approved
through debates on both neoliberal models and the social dimension of globalization.

Mcmaster’s approach to internationalization. The first defenders of internationaliza-
tion emphasized the promotion of global cooperation and interdependence in an era charac-
terized by the insecurities of the Cold War. This model focused on developing skills leading to
global citizenship and on the foundation of joint universal efforts to support academic excel-
lence. At the moment, it continues to serve as the basis for every methodology of the academy
[12]. Along with this model, a market-oriented approach has been developed, adapted to the
requirements of internationalization, surrounded by a high rivalry for assets, impact and rec-
ognition. It is important to see the different levels of government that promote and structure
the post-secondary internationalization agenda as market opportunities.

McMaster College is characterized by a full-time staff of 64 nations. The largest represen-
tation of nations is: Canada, USA, Great Britain, China, India. International students repre-
sent 7.5% of the student population and 87 countries (2012). International graduate students
represent 17.2% of the body of graduate students (2013). More than 9,800 active graduates
live outside of Canada, representing 140 nations (2013) [3]. McMaster’s global stature and the
pursuit of concentrated universal research and project grants are profitable and key segments
of internationalization [3].

The integration of the models presented above offers a value-added perspective of in-
ternationalization techniques. Distinguishing the inspiration and the main impulses of the
partners is essential and can be characterized for McMaster as follows [3]:

1. Cooperation for peaceful coexistence and common benefit;

2. International application for the University’s skills in research and education;

3. ,,Civic Mission” of the University.

Qian [98] distinguishes several approaches to internationalization:

The approach of the activity, which advances exercises, for example, educational modules,
student/faculty exchange, technical assistance and international students. This approach is
characteristic of the period in which the overall measurement of certain exercises or programs
has been described. The approach of the activity was adequate with the term of international
education in the years 1970-1980. On the other hand, taking a look at the international di-
mension as the years progress, they are inclined to be considered distinct programs in terms
of their functioning. This often leads to a rather divided and uncoordinated approach to
dealing with internationalization, whereby the relationship, affect and benefits between and
between activities are not analyzed [8].

Competency approach, which highlights the progress of knowledge and attitudes among
students, teachers and staff. The fundamental issue for this approach is how it was and the
exchange of knowledge creates the capacity of staff in the higher education institution to be
more competent globally and to have intercultural skills. In this sense, in this approach, the
development of internationalized programs and programs is not an end in itself, but rather
a means of building good skills for students and faculty. Although there is a growing enthu-
siasm for addressing competencies due to the expansion of labor market requirements and
concerns, there is a serious requirement to identify further applied research to recognize
those competencies that help students to be effective national and universal residents. and to
add nearby and global jobs [7].

The ethos approach, which emphasizes the creation of a culture or climate, which capital-
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izes on and supports international/intercultural views and initiatives. This approach is more
about organizational development theories that focus on shaping a culture or climate within
an organization to support a specific set of principles and goals. In this regard, it is recognized
that the international dimension is key to defining a university or other higher education in-
stitution and is confident that without a strong framework of belief and a culture of support,
the international dimension of a foundation will never be realized. [5].

The procedural approach focuses on integrating or infusing an international dimension
of teaching, a wide variety of exercises, strategies and techniques. A worthy concern is the
affordability of the international dimension. In this way, the emphasis is on program aspects
and organizational elements [7].

According to Kouzes and Posner [6], a conscious impulse to coordinate and implement
global measurements in the ethos and outcomes of post-secondary education, internationali-
zation requires more than the selection of students globally, the sending of several students to
another country or the regular sorting of international culture. Everyone involved in student
education needs to work to assemble a learning environment that prepares students for a glo-
balized society. To achieve this goal, administrative teams need to focus on their campuses in
order to give them a greater degree of global visibility and engage in dynamic change. Two of
the most important parts of effective leadership in any situation are for leaders to ,;shape the
path” and create a ,,common vision” [6].

The book, entitled The Leadership Challenge, serves as an asset to any leader, whether
he is a president of a student organization or an executive director. Originally distributed
in 1987, Kouzes and Posner’s book is structured in chapters that clarify and shed light,
proposing ,,Five Best Leadership Practices”. Thus, it provides leaders with assistance in
engaging in these good practices, taking into account the ultimate goal of strengthen-
ing their leadership skills and abilities [6]. The most imperative individual quality that a
leader seeks and appreciates is personal credibility. Leaders should defend their beliefs,
so they would be advised to have beliefs to support. Leaders need to be confident in their
management principles. They should find their own voices. However, leaders cannot force
their values on others. They need to connect with others in common aspirations, starting
with individual values.

The inspiration for a shared vision, according to Kouzes and Posner [6], has an impact
when individuals present their best leadership experiences, recounting moments when they
imagined an energizing and deeply attractive future for the association. their. For example,
author Alan envisioned an organization of people from diverse backgrounds to deliver new
creative projects; author Lindsay imagined another association between employees and their
customers. He suggests that leaders are guided by their clear picture of probability through
the vision of the future and the enlistment of others in a common vision.

Internationalization strategies in the world. The term ,internationalization” is associ-
ated with the work of Altbach & Knight [1] who established that term. Knight portrays the
internationalization of higher education as a procedure for integrating the international di-
mension into reason, function, or secondary education. This definition contains several key
concepts, such as: the idea of internationalization being a dynamic process rather than a
series of activities that add to the sustainability of international measurement. Finally, this
definition alludes to the essential and universal elements of an organization of higher educa-
tion institutions.
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Author Van der Wende [11] argues that some scholars argue that this definition does not
indicate any other purpose of the internationalization process, which might suggest that
internationalization is an end in itself, while in many countries its establishment is seen. as a
way to achieve a broader goal, for example, improving the quality, rebuilding and moderniz-
ing higher education staff and administrations [11]. According to him, they try to include in
the definition ,,any systematic, sustained efforts, meant to make a higher education receptive
to the requirements and challenges identified with the globalization of societies, economy
and labor markets” [11, p. 19]. It can be said that such internationalization is not just a goal
in itself, but a significant resource in advancing higher education towards a system aligned
with international standards and then one that is open and receptive to its global environ-
ment [11].

The process of internationalization of higher education is gaining new ground in the 21st
century and is undergoing change. Such changes include:

« Changing the reasons for internationalization;

« Development of the competitive international market for educational services;

« The process of economic globalization influences higher education;

o The government plays an important role in regulating higher education;

« There are changes in the profile and age of students;

« All these changes have led to the need for international measures to strengthen the com-
petitiveness of higher education not only in individual countries but also in entire regions.

The most well-known national organizations recognized on the international education
market are:

1. Quality Assurance Agency - conducts regular evaluations of all English universities and
accredits all international programs in which English universities participate, if their diplo-
mas and degrees are awarded;

2. Accredited MBA programs - Master, accredited in business administration - evaluates
master’s programs in business administration from English and foreign universities. It is the
most prestigious accreditation system in the world for MBA programs.

3. The Dutch Organization for Cooperation in International Education - developed in
1995 the main guidelines for evaluating the quality of international higher education pro-
grams, called ,,Quality of Internationalization” This document includes a series of proce-
dures that allow the analysis of the quality of the components of educational programs (cur-
riculum and materials, self-assessment process, training and certification of teachers, etc.).
The document is mandatory for all Dutch universities that have international cooperation
programs with foreign educational organizations;

4. The Global Transnational Education Alliance certifies the quality of transnational edu-
cation programs, the programs of universities in one country that are offered on the market
of other countries;

5. Accreditation for ISO-9000 quality standards is carried out by several organizations,
including Lioyds in the UK, Tyf-Sert in Germany, etc. Because ISO standards were original-
ly developed for enterprises with automated document management systems, it is very dif-
ficult for a university to prepare all documents for audit and, most importantly, to maintain
the required workflow. Some universities that promoted such accreditation then abandoned
the idea of renewing it.

6. The European Council for Business Education in Switzerland is a subsidiary of the
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International Federation of Business Education in the United States and offers a system of
accreditation of business schools.

7. The Advance Collegiate Schools of Business Association (USA) is engaged in qual-
ity control and certification of economic and business programs, as well as in accounting.
MBA programs are also accredited. All major American universities are members of this
organization and are seeking accreditation. In recent years, AACSB has strived to become an
international organization, attracting European universities and business schools to its ac-
creditation programs. AACSB has received accreditation from several top business schools
in Europe. After that, this accreditation system is becoming more and more popular.

8. Founded in 1971, the European Association for the Development of Management
brings together 400 members from 40 countries. Its members include large companies and
consulting firms, renowned European business schools and retraining centers, small busi-
ness support centers, chambers of commerce and industry, and employers’ associations.
Since 1997, the EFMD has been offering a ,,European Quality Improvement System”, an
international system of strategic audit and accreditation for the evaluation of national edu-
cational institutions. Similar accreditation has been held by over 25 universities in Europe
and North America. The accreditation program is comprehensive and includes the manage-
ment structure of the university, the analysis of university resources, teaching staff, students,
research and scientific publications, the external relations of the university and the interna-
tionalization of its educational programs.

It is believed that it is impossible to achieve the full equivalence of programs, academic
diplomas or qualifications in the field of education and culture. The concept of recognition
allows for the existence of different higher education institutions, but countries have confi-
dence in the effectiveness of quality management systems.

International accreditation is interpreted as the recognition by an authorized interna-
tional organization that a particular institution meets the quality requirements of a par-
ticular organization. Recognition is the result of an approved procedure, which includes
both self-examination of the business institution and audit of the university by independent
experts. International accreditation makes the qualifications of various universities compa-
rable, unifies university requirements, makes the process of student mobility possible. At the
same time, international accreditation does not lead to a leveling of national and academic
characteristics.

One of the most acute problems of internationalization is the recognition of the period
of study abroad and the evaluations received there. Differences in the structure of education
between different higher education systems in different countries are an incentive for mo-
bility and cooperation and, at the same time, a natural barrier to further development. The
problem is that there is no “transparency” in higher education and clear rules for its regula-
tion, both at national and institutional level, and at the level of the faculties themselves. As a
result, students who have studied abroad and return home have difficulty recognizing their
grades and preparation time. Students have to take exams again, which they have already
passed, studying abroad, spending their time and consuming their nerves. Under the Euro-
pean Erasmus + / Socrates program, a system has been developed to address this issue. For
students studying abroad, the European Credit Transfer System (ECTS) has become a model
for translating and recognizing grades. ECTS does not aim to address issues of equivalence
of courses or assessments in terms of content or quality of training. Rather, it is a model
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by which the universities participating in the program agree to automatically recognize the
previously agreed learning components and thus facilitate the recognition of estimates in dif-
ferent countries.

Globalization is both a threat and an opportunity for national higher education systems.
The intensification of competition between traditional universities, the emergence of a threat
from new educational service providers (training companies, telecommunications compa-
nies offering distance learning programs, corporate universities) are forcing universities to
develop new forms of international cooperation. Many universities are already trying to unite
and create regional and international organizations that carry out quality assessment and ac-
creditation of educational programs and universities. Each national university faces the task
of making its qualifications understood and recognized not only by students and employers
in their country, but also attractive to foreign citizens and organizations, because the export
of education has become an extremely kind of business. profitable. This goal can only be
achieved through targeted actions for the internationalization of higher education, includ-
ing student and faculty mobility, internationalization of curricula and curricula, creation of
international university networks and cooperation agreements, use of international quality
control and accreditation systems [9].

Conclusions. The internationalization of university studies is a way of survival and con-
tinuous development of higher education institutions in all contemporary states, it is a way
to increase the competitiveness of graduates and different categories of specialists in the in-
ternational, regional and even national labor market. Responding to the demands of globali-
zation, an important feature of the contemporary world, the internationalization of studies
must be arranged in the list of priorities for reforming the education system in the states of
the world, regardless of their level of development. This conclusion, indisputably, also refers
to the situation of the local educational system. For this reason, the aspects of internationali-
zation of university education, addressed, described in this article will have a direct impact
on the results of the ongoing reforms.
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This article explores several aspects of the Border Phenomenon, such as philosophical, gno-
seological, cultural, historical, and practical. Border aspects are treated in the historical civiliza-
tion and evolutionary aspects. Based on the border analysis in the historical aspect, the authors
came to the conclusion that Border, having undergone a long evolutionary way from the borders
of tribal society to those of the modern national state, played an important role in ensuring safe
functioning of the society, human life, activity of the state, international community develop-
ment. In the situation of the present-time globalization process, innovative and digital revolu-
tion and formation of a new world order the Border is under pressure of new challenges and
threats. In its turn, this requires that the state of develop modern forms and methods of border
functioning.
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1. Border as scientific research subject. The border phenomenon has been an object of
ancient thinkers and philosophers, researchers, goal of statesman’s practical actions. This is
understandable as Border in terms of philosophical understanding is “the limit concept ex-
plaining world order” [25, page 54], from the point of view of the state system - it is not just a
significant attribute of the state, but also an important component of its safe functioning, and
in terms of its value for personal feelings, such as feeling of belonging to respective nations,
Border is a symbol of personal security contributing to the development of civil identity. The
Border impacts the living conditions set-up, reflects the existent changes, impacts the process
of interaction and recognition the new things based on the principle: what the outwards real-
ity on the other side of the Border is , beyond its limits. Borders change familiar phenomena:
the age-old mixes up with the new reality, there appear new entities and cultures, new tradi-
tions and customs, iconic archetype archetypes that hold for centuries and affect the new
context of modernity[13].

The importance of Border, exceeds the feeling of mundane everyday style;therefore some
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nations, for example Romans it was protected by a special god identified in ancient times with Ju-
piter.! Moreover Border generates a ,,subject - object splitting of reality...” [27, page 3-12], while
»instability of Border makes it possible to change the contents of the real world..” [27, p. 3-13].

In the personalized aspect, the notion of border is relevant for each generation as it affects
various aspects of human life - physical, mental, social and cultural; therefore it is considered
in the context of different sciences [25, page 38]. From birth to death, each person sees him/
herself being surrounded by different limiting lines: boundaries of ,,his/her” land - camping-
grounds or plots, territory boundaries - tribal, patrimonial, communal or state community,
world borders - known or imaginary. Nowadays we keep on outlining or, on the contrary,
crossing the limits of public norms, our own internal barriers, contrast relations with percep-
tions. Representatives of different cultures and nations have different perceptions of borders
depending on the traditions, personal or public historical experiences and scientific knowl-
edge; however, Border plays an important role in the life of all nations.

Therefore, the issue of Borders was relevant at all times and the concept of border origi-
nates from antiquity since the time of Herodotus [8, page 64]. The concept of borders is
reflected in the Old Testament and in Artkhashastra? (Chapter 19 of the second part of the
book), is well as in Ancient Greek eposes.

2. Historical and philosophical context of Border concept. In ancient philosophy, the
issue of Border is reflected in reasonings withe regard to measure, limit, the middle, final
and infinite, etc., in theories of dynamism of things (Anaksimandr, Heraclitus), numbers
(Pythagoreans), etc. Protagor and Gorgy, in their philosophical reflections, concentrated on
the issues of human borderline state of health. Gippy and Antifont described the antithetic
nature of borders. Socrates sought to define the boundaries of human objective reality. Platon
and Aristotle defined the border as the middle, the limit connecting and separating the op-
posites [9].

In the Middle Ages the concept of ,,border” was used both for understanding spiritual
entities and that of the world of things. In medieval age philosophy, the Border is exam-
ined when considering numerous aspects related to human beings: souls, death, immortality
(Philo, Tatian, Teofil). Origen and Thomas Aquinas use the concept of ,,Border” for under-
standing the main points of things. Augustine addresses this category in his consideration
of ratio between good and evil and dialectics of the ,two towns”. I. Edging, I. G. Fichte, T. V.
Y. Schelling. V. E. Hegel, L. Feuerbach considerably expanded the issue of the topical field of
borders. I. Examining the antecedent synthetic judgments, dialectic opposites Kant fills these
concepts with new contents. He defines the boundaries of pure and practical reason, as well
as the ways to identify these boundaries [9].

The boundary concept - is one of the most important categories in the philosophy of
religion. ,,The diversity world of the world as such arises only due to the various boundaries,
in which the positive is functioning” (F. Schelling). Some thinkers (for example, Parmenid)
consider the world essentially closed, others (for example, Mélisse) — endless. According to

! Jupiter had the second name of Limes. Limes was also the name of the stone column which designated boundaries
considered as sacred just because it was under the patronage of gods.

2 Artkhashasta is the fullest set of applied knowledge on policy, encyclopedia of the Indian political art. The major issue of
Artkhashastra is consideration of Dharma of the tsar, domestic and foreign policy centering on the concept of public benefit,

advantage (artkha).
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Jaspers, in certain (boundary) situations an individual particularly acutely feels an extremity
and non-authenticity of its existence being clearly aware of cruelty and hostility of the outside
world [26].

Thus, already in ancient philosophy and in subsequent periods of time, there were un-
dertaken important attempts of philosophical interpretation of those diverse processes and
links that are specifically characteristic of the overall reality associated with boundary and
borderline status of spiritual entities and physical reality, in relation to the boundary both
at the beginning and the end of physical existence. The philosophical perception was a result
of mainly customary observation within spontaneous dialectics that subsequently developed
into conscious dialectics that at the theoretical level explained the nature of the paradoxic
character of boundary 26]:

- separating things, at the same time it unites them, becoming a basis of their communication;

- the boundary, as the potential extremity of quality is also characterized by potential
infinity, as long as passing through it the given quality becomes something different;

- being an external something, each qualitative definiteness, at the same time, comprises a
set of internal determinancies, verges becoming a unity of many characteristics.

Apparently, the paradoxical nature of uncertainty predetermines the dialectic duality of
boundary, which is the very something characterizing the certainty of the borderline objec-
tive reality. Reflecting on the phenomenon of paradoxicality of any border and on identifica-
tion in it of any ,,own” and ,,some other”, existence and non-existence, order and chaos, etc.,
the classics of philosophy enriched the conceptual basis of analysis and formation of absolute
reality of borders. At the same time, the understanding of border in the philosophical knowl-
edge is transformed within the context of changing idea of the state, its functions, organiza-
tion of social order within borders of the state which forms a basis to stability and safety of
society and the state.

Thus, philosophical and ,,metaphysical” reflections on border base on the age-long his-
tory. It was at the very beginning of formulation of the philosophical view of the world, the
border as a limit of measure became an object of reflection. Over time, the border acquired
the status of not only the marginal idea concept explaining the world order, but also of a
certain conceptual idea, around which basic ideas of a number philosophical and scientific
schools and movements... were formed [11] whose researches served as a basis for the doc-
trines and sciences on the real border of territorial formations and national states.

Naturally, ideas related to borders and the world around were formed not only at the level
of philosophers and thinkers, their philosophical reflections and researches, but already since
ancient times border was an important element of real life of individuals, tribes, family lines,
small groups of people and their communities and subsequently of the existence of states (in
any of their forms) and civilizations.

As to the tribal societies in the context of consideration of the phenomenon of border, it
should be noted that it played an important role in their life, contributing to their steady sur-
vival. This mainly resulted in the arrangements between tribes and family lines that came into
being with regard to fixing concrete lands within their borders as belonging to specific family
lines. Thus, the boundaries delimiting ownerships and rights to them were established by the
Pacific tribes based on acorn possession, by the Californian tribes based on the formulated
order of passing by ,,foreign” hunters of their tribal lands (their border) based on the fixed
in-kind payment) [2, p. 34-35], etc. Steppe nomads, living by hunting for buffaloes practiced
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the institute of tribal police . She strictly monitored the observance of tribal hunting rules
(including borders) and cruelly punished any individual arbitrariness in this regard. Thus,
the black-legged formed for this purpose unions of hunters, while with dakots this role was
performed by the akichit or the akatsit (guard) [37, p. 10-11].

Specific attention should be paid to the historical and cultural experience of Iroquoian
tribes — setting up of special peacekeeping institutions and formation of tribal unions. Tribes
in the East of the USA had to constantly use for hunting adjacent or even remote territories,
which often led to inter-tribal confrontations. A special institute which was called the Coun-
cil Fire was set up for settlement of such controversial territorial issues. It was aimed to settle
issues of intra-tribal nature and to render, whenever necessary, a stronger influence aimed
at avoiding bloody outcomes, including the settlement of territorial disputes related to the
violation of hunting land borders [2, p. 36-37].

The tribal organizational stability ensured the internal cohesion of society. North Ameri-
can Indians solved this kind of problems by sacralization of the patrimonial land that was
delineated with respective borders. By means of myths the community members “became
attached” to the area where they were born. Thereby they had indisputable rights for the ter-
ritories adjacent to the place of their origin. The borders of the world i.e. the territory where
they lived within certain borders ensured a precise individual self-localization in the objec-
tive reality framework, helped to resolve the issue of individuals’ identity (which is equally
important nowadays) and gave tribespeople the feeling of safety and strong health [2, p. 36-39].
In general, all tribal relations both within the family line, and in the relationships with other
tribes were aimed at cement relationship with their territory within certain borders and
strict observance of local behavioral norms within these borders.

During this period, Turkic tribes designated the boundaries of their territory with stones
- Tamgaly-tas [33, p. 65], when this territory was crossed by aliens, special people — Tarkhany
collected a certain fee — tamga. Genghis Khan and Tamerlan sub inherited the Tarkhany and
Tamga system.

Thus, the idea of border began to form as a definition of individual’s life, its traditions and
behavioral culture at the level of ordinary consciousness in ancient — tribal times. And, start-
ing with ancient times and onward, border not only divides the adjacent (adjoining) territo-
ries — but also outlines (limits) object contour its boundaries and limits [25, p. 49]. Right in
those times the foundation was laid that scientists later formulated that ,,border is an event,
co-mentality, co-understanding, co-authorship. In other words, border becomes the open
space (,,between”) where different horizons of sense meet. Border is the beginning and end
of any given social being; the boundary separating things; the place of direct contact, a uni-
fication and inter-penetration of neighboring entities [17, page 144-147]. At the same time,
border unites, rather than divides the miscellaneous objects, forming a special ,,world on
the border”. The frontier area is a very contradictory zone connecting, apparently unlinkable
objects where ,,reason and unreason are infinitely interchangeable, sometimes dangerously
reversible” (M. Foucault, French philosopher) ...” [29].

Thus, modern scientific understandings and interpretations of border laid down as far as
the ancient times at the level of ordinary intuitive awareness and understanding of safe exist-
ence in tribal society and in the world around.

Based on this kind of understanding of border, initial concepts of space, territory, place,
external and internal, immanent and transcendental, metempiric, discontinuous and contin-
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uous, final and infinite began to be formulated subdividing borders into spatial, temporary,
external and internal, quantitative and qualitative, etc. [17]

The notion of border as a limit line outlining some fragment of space (laid intuitively
in the past), easily (both in the past and at present time) began to be extrapolated onto any
spheres of human life, both spiritual and material. At the same time, as the Russian scientist
D. V. Pivovarov notes, ,,by its nature, border is paradoxical: separating things it, at the same
time, unites them becoming a basis for their interlink...” [18]. The specific feature of border
is the emergence from the term ,,border” of the foreground locative components near-border
and border-line.

3. On importance of border in the historical retrospective of evolution of the state.
In terms of understanding of border as one of the main characteristics of the state (the area
that should be necessarily delineated by this or that type of border), and other elements of
the state organizational system in a long historical retrospective of evolution of the state ,,five
ideal types of polity which are differently combining division based on spatial and organi-
zational characteristics ..., these are city-state,’ empire, ancestral lands, absolutist monarchy
and national state” [15, p. 9] with their features of functioning of borders. At the same time,
the concept of ,,border” of the culture of nations was generally perceived as means of spatial
deiksis, structuring and marking the physical and metaphysical spaces mastered by people
[25, p. 65-66].

According to this classification of types of the state, we will consider role, functions, types
of organization and methods of functioning of borders in the historical flashback.

The first type of the state — city-state is an epichorial state with direct control occupying of
a small territory called by convention call policy. Thus, for example, in Ancient Greece natu-
ral barriers predetermined emergence of numerous, rather small-sized city-states isolated
from each other - policies, which represented the closed-type microstate that based on one or
several neighboring communities. Each policy had natural borders, which, in case of a break-
up or military activities were strategically important. Policy formed within city borders as
central territory with neighboring rural community. As a rule, borders of the city-state were
built within areas complicating the possibility of their entrapment and seizure, they were
surrounded by physical ramparts, ditches, gigantic stones or brick designating borders of the
state that safely protected the state in its constant fight against neighbors and other conquer-
ors. The concept of ,,border” of a city-state represented by the city walls consists not only in
the protection against enemy attacks (though this was its major function), but also ,,fencing
oft new community from the old feudal one, city from fields, townspeople from the villagers”
[16, p. 55]. At the same time, the etymological association of Greek city-states with their for-
tifications had no ideological component, while being specifically explained by the Ancient
Greece environment. Therefore, despite huge influence of the Greek policy on the European
idea of the state with its borders it did not impart the image of fencing, walls or rigid borders
to the western vision of the state.

Examples of city-states can be found in policies not only of antique Greece, but also in
the community-cities of Italy of the 12-15th centuries in the nomovy states of ancient Egypt.

The second type of the states is empires, which can be divided into universalist and re-

0l1Cy (CIty-state) 1S a special Torm oI social and economic an olitical organization o1 society, as a group of free citizens
3 Policy (city-state) is a special form of social and ic and political organization of society, as a group of free citi

(people) resisting to slaves and other categories of dependent population and strangers — metekas.
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gionalist. Universalist empires are those that apply for center position and individual domi-
nation in all the known space. For example, Chinese Empire. The Chinese civilization is
the most ancient of the nowadays existent, having survived up to now. Different kinds of
borders were always specifically important for the Chinese culture — they were formed in the
conditions of almost complete isolation from other agricultural civilizations; for centuries
residents of the Median state were sure that they are the only civilized nation surrounded
from all directions with barbarians. The great Chinese historian Sima Qian* formulated an
idea that China is surrounded with barbaric periphery which it, as a civilized nation had
to ,,civilize” or, at least, move it farther away as in the north and the northwest it posed at
that time a direct threat to China [24]. Therefore, during this period China sought to extend
influence of its culture on the peoples of Central and East Asia and fought for expansion
of its territory. Besides, China had to fight off continuous attacks of Huns on the northern
borders of the country. Constant fight against nomads set for China problems similar to
those resolved by Ancient Greece and Rome in their confrontations with barbarians. This
technical strengthening of borders (the Great Wall), formation of special troops for constant
protection of the set up boundaries, gaining new lands for the purpose of moving borders
to safer distance, populating these lands. In this regard, this stage should also be considered
as origin of the idea of frontier as a mobile border between barbarity and civilization. None
of the nations left us such an impressive symbol of border as the Great Wall, which tightly
fenced them from barbarians (by the way, Chinese did not look upon it as anything ,,great”).
The wall cam be explained by the Chinese habit to tightly strengthen the borders, especially
on the Nnorth and North West, against foes as it was noted by Sima Qian.

Scientists single out two groups of Chinese lexemes characterizing border, on the one
hand - those treating border as the dividing line, possibly even fortified; on the other hand
- those describing border as something remote from the center. These two groups character-
ize difficult relationships between the Chinese and the surrounding territories, in relation to
which they, at a certain stage of their development, had to put considerable efforts in order
to fence off from the hostile ,,barbarians” as safely as possible, and at the other stages - to
expand their borders as far as possible attaching to the any state limitrophe areas and buffer
zones in order to proceed to the defense stage [7, p. 72-80]. This kind of idea of Chinese re-
garding the state and their attitude towards border historically helped China to expand and
retain the acquired territories and to somehow assimilate them with the central regions so
that the new borders of China became as sacred as the old ones.

The Chinese experience is somewhat similar to that of Russia including the Russian lexi-
con related to borders border as the line, with the terms describing borders and areas with
disputable or transitional administrative status. The words relating to the second group (bor-
der as something remote from the center) appeared at the time of fast expansion of Russia’s
borders when within a few centuries the eastern and southern boundaries could be charac-
terized, in fact, as mobile frontiers and, therefore hardly named a well-shaped stable border
line [14, p. 39-52].

At the same time, one cannot fail to notice existing differences in the understanding of
border and the nuances connected with this ter Thus, in the Russian historical tradition,

*Sima Qian - creator of ,,Shi Ji” - grandiose work describing the history of China from mythical ancestors to modern - Sima

Qian - times (the overall period makes not less than two thousand years).
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unlike the American frontier notion, the more characteristic concepts are ,,border and near-
border lands, where the first one refers to ‘a line, while the second one to the area” near the
border [17]. The boundary divides, separates one area from the other.

So, in the dictionary by V. I. Dahl the term of ,,boundary” has several meanings:
,»,Boundary (masc) is an incision, chop, mark or sign from a chopper or cutter; and as in
old time all sides of boundaries were indicated with notches and tags on stubs and trees,
as well as side-lands, a boundaries, limit, joint of two land areas, or possessions, bound-
ary [6, page 108]. Thus, already Dahl treats boundary as something dividing dissociate
objects one from another. This concept has a completely physical and in no way symboli-
cal meaning.

S. I. Ozhegov, ,,Boundary - The same as the hat border (in 1 meaning) Natural bound-
ary. Abroad) To go abroad. (To go overseas) To protect homeland boundaries vigilantly. At
the turn of two epochs 2. Area or strip land fit for conducting combat operations. Defense
perimeter. At the line of fortifications To reach new milestones” [12, p. 143, 685].

Comparing the two dictionaries, we can note that Ojegov proposes expressly military
meaning, while at Dahl’s emphasis is on delimitation, separation but not through conquering.
This shows that in its long history Russia had different attitude to border and its functions,
but it has always been a physical, dissociative, defensive divide.

And this is not surprising, since, historically, Russia always had to protect its boundaries,
first of all, from nomads who created many problems for Ancient Russia. Therefore, Russia
was forced to make on the border with the steppe protective constructions — earthworks and
fortresses, as well as to set up border services, military settlements.

The second, more widespread type of empire is regionalistic empire; in its political practice
it strove to conquer maximum space. Empire is the state occupying extensive territory isolated
by border. Border could be more or less equipped, open or locked; but for most of the people,
it united into the population of the imperial state with the border existing rather symbolically
than physically - in the form of the line on the map [15, p. 10-11]. This is, generally, the result
of the fact that empires agglomerated within their borders in a rather artificial way — mainly
by conquering, often as a result of transcontinental aggressive campaigns (Alexander of Mac-
edon and Genghis Khan’s empire). In this case, the main objective was not the infrastructure
development of the borders, but imposing tribute on the people within the conquered territo-
ries. Thus, Alexander of Macedon paid more attention not to the management of the extensive
lands, arrangement of borders, but the dreams of the new stunning glory. In all the territories,
he imposed military occupation regime, only financial management was centralized - the of-
ficials were engaged only in taxation.

The empire can grow based on the city-state, gradually gaining a political shape adequate
to its political arrangement; the brightest example is Ancient Rome. In 115 AD, the overland
borders of the Roman Empire made more than 10 thousand kilometers and stretched from
Sahara to the North Sea, from the Northern part of Ireland to Iran. One cannot speak, in this
case, about arrangement of the border and the way it should be functioning in the functional
state regime. It existed in the imaginary way.

Thus, regionalist empires as the states acquiring extensive spaces which forming a con-
glomerate of the conquered territories with different cultures and traditions of the nations
existed in the form of spongy kingdoms (despite their despotic nature of governing). The
main objective of these empires was not provision of amenities for the people in the territo-
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ries within certain borders, but taxation, collection of taxes, etc. From the point of view of the
state system, border was not an attribute of the empire as an important component of its safe
functioning, and did not give the citizens the feeling of belonging to this or that nation, the
feelings of their security. And certainly, such empires were historically doomed to disappear-
ance, as it happened to them in the historical past.

The third type of the state is absolutist monarchy. The ideas of the absolutist monarchy
develop at the turn of the Middle Ages and Modern times. Despite fair criticism of this type
of ruling, in terms of functioning of the borders it should be noted that during the origin and
functioning of absolute monarchies (in different territories and different periods of time)
there takes place a territorial consolidation with formation of the territory of the states and
establishment of borders as one of the attributes of the state. Before this period, the borders
of society were regarded not as state borders, but as geographical or administrative ones,
which were projected on the society. Monarchs began to set up state units, formed nations,
established stable state borders, while equipping fortification structures. For example, devel-
opment of absolutism in the 16th century was progressive for France as the royalty promoted
completion of territorial reunification of France, establishment of uniform borders, forma-
tion of the uniform French nation, faster development of industry and trade, rationalization
of the administrative management system. In Russia, absolutism promoted uniting of the
state and protection it from external threats, while despotic power actively worked on consol-
idation of borders, formation of military near-the-border communities-settlements to fight
against external aggressions. In the absolute centralized despotism with effective bureaucracy
(Tang China) border, as we have already noted, functioned in the tough regime.

The fourth type of the state — the ancestral lands. The Russian scientist S.A. Panarin, as
opposed the standard term of ancestral lands,’ included this concept into political science as
one of the forms of local statehood of direct control [15, p. 10]. In terms of the state system,
according to the scientist, the ancestral lands ,,are the lifelong or hereditary possession spaces
of non-shared power, trial and judgment with the administrative center in the form of the
castle, monastery, the Kremlin, a Khan headquarters, house of communal council, etc” [15,
p. 10]. As to the size, it can vary from ordinary episcopacy in the Sacred Roman Empire,
almost comparable by the area with the city-state or small principality stretching for tens or
even hundreds of kilometers - as, for example, the Serpukhov principality in Northeast Rus-
sia or the Ardebilsky Sheikhdom of Sefevis in Caspian Sea region. Before the emergence of
modern national state, power of the political center did not cover all the population and all
the territories under its supervision, and was limited by the ruler’s possession (prince, king,
monarch). As to borders, their role, main purpose and fortification were practically as those
of the city-states (being sometimes physically less fortified, being of formal value) and, as a
rule, they were made based on the natural elements and actually there was no general territo-
rial border: there existed boundaries between possessions of princes, kings, etc. which, were
known to locals, but did not have any state value.

Thus, during this period development of policies, empires, absolute monarchies and an-
cestral lands treated border mainly as ,,military facilities or walls” [19, p. 204]. We can men-
tion in this respect the construction of ,,a long wall” from Athens to the port of Piraeus,

* Ancestral land is a form of the Old Russian land tenure that appeared in the 10th century on the Kiev Rus territory. Ancestral

land is the property of a specific person, who could exchange, sell, rent or divide it, but only with consent of his/her relatives.
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banking of earth embankments by Roman legionaries along Danube for protection against
barbarians, construction of the Great Wall for protection against aggressive nomads, setting
up a defense line - system of fortresses, earth ramparts, wood blockages for protection of the
Moscow state in the 16th century against Tatars. And, all these borders unlike modern ones,
did not represent a clear and dependable boundary of the states, and were established based
on the sword-law, which, as we know, is changeable. However, anyway these artificial fortified
borders show a picture of the world of that period, a common ground of cultures, lines of rent
demonstrating the collision of civilizations. For example, the Roman and Chinese empires
treated border with as a barrier of symbolical value separating the world of civilization from
the world of barbarians.

The fifth type of state system is national state. In the classical understanding, national
state developed in Europe throughout XVII-XIX centuries after the Westphalian peace
(1648) which summed up the results of the Thirty years’ war and Reformation and enshrined
international legal provisions regarding the new world order in the European treaties. As
Charles Tillie, American political scientist and historian, noted ,,Westphalian peace (1648)
at the end of the thirty years’ war for the first time made it clear that the whole Europe was
to divide into well-defined sovereign states whose borders were prescribed in the interstate
agreements” [4]. Starting with the second half of the 17th century centralized national states
began to come to the foreground of the international all-European life being guided rather
by the national or nation-wide interests rather than by dynastic interests or those of the rul-
ing houses. Therefore, borders during Modern times began to play an important role in the
establishment of the West Europe-centered world. Only after establishment of the conven-
tional borders it became possible to ensure independence and sovereignty of governments in
the states’ territories, independence in the international communication, ensuring integrity
and inviolability of the territory. While the sovereignty of each single state was being estab-
lished, there was going on a process of formation of the interstate system. From this point of
view, the emphasis was on the ability of the states to control national borders, to ensure and
increase military power and thus control the situation within the country and relationships
with the outside world.

There appeared in the world space the states that could be defined as sovereign under Ar-
ticle 1 of the Convention Montevideo[36]: ,,State is an object of international law which has
to possess the following characteristics qualifying : the resident population, the outlined ter-
ritory, the government and ability to deal with other states”. In other words, formation of the
state sovereignty made part of the process of mutual recognition of each other as states, i.e.
each state undertook not to interfere with the jurisdiction of another state. This was possible
only as a result of recognition of borders. For the first time in the world history there were
drawn and what is no less important, recognized borders of the states in Western Europe
within international law, which corresponded to the Westphalian peace treaty and did not
change throughout the whole century are recognized. At this stage, there first takes place na-
tionalization of borders and establishment by the state of military control over them, further
on, the border gets plays also the role of an instrument of economic, primarily, fiscal control.

It is obvious that the political map of Europe acquired an absolutely different shape due
to the subsequent process of formation of large national states through their absorption of
a number of small political formations and actual fixing of their borders. Best of all it was
shown in feverish occupation of colonies by the leading European powers in the 19th cen-
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tury. Gradually by 20th century, the state border in Europe played a multipurpose character
and began to be used for regulation of political, economic, social, cultural and other con-
tacts. Moreover, starting with the second half of the 20th century the integration processes
changed the European space: the integration policy of unity undertaken by the European Un-
ion and creation by the EU of the new territoriality, which, in turn, impacts the condition
of national borders, making them more transparent. At the same time, delegating powers to
the subnational level, including the function of the external borders management and mak-
ing internal borders transparent for EU member states, the states of the European Union re-
ceive in exchange a considerable opportunity to get included in the global economic space and
strengthening of their positions in the world economy, global and regional policy [32, p. 203].
Promotion by the European Union of the theory and practice of sustainable development, ex-
pansion of the neighborhood policy by creation of advantages through visa-free regime and
preferential access of goods and services to the European markets shows that the EU through
management of borders and boundary cooperation expands the political space and stimulates
economic, political and social reforms on the European content by creation in the region of
stable and safe environment for all states of the continent.

Thus, it should be noted that formulation of the idea of border and its concepts during the
eras of Antiquity, Renaissance, Modern and Latest times, up to the present time took place in
the context of development of socio-political and geopolitical theories and practices whose
central link is theories of the state and, its nature as well as specifics of territorial function-
ing, political space and its features of expansion, compression and formation of exterritorial
borders.

4. Modern forms of the states in the context of characteristics of the border functioning.
Nowadays, with apparently uniformity of all states of the world there are three of their ver-
sions: pre-modern, modern, and post-modern [15, p. 20] with their specifics in the function-
ing of borders.

The pre-modern states include incoherent (by their internal cohesion) or failed states.
They are not capable or partially capable of ensuring sovereignty and independence, national
security; as a rule, they lack internal unity and they are under external management, control
or patronage. Borders are completely uncontrolled, especially, in respect of their economic,
scientific and technical and information security, as well as migration policy. Poor function-
ing of the borders and the fact that in these states, as a rule, border officials are very corrupted
complicates the situation.

Modern states have a lot in common with those of the Westphalian type: inviolability of
sovereignty, kind of closed nature of society from the outside world, strong or aspiring to
strong control of the territory and society. The state ensures all this by more rigid mode of
functioning of borders, special attention to national security.

Certainly, in modern states, despite the aspiration to impermeability of borders in prac-
tice there can be various combinations in the arrangement of border. Thus, for example for
Russia, the European border looks like a well-functioning, well-structured and impenetrable
border, while in the east the border still remains indistinct and permeable. Such ,,porous”
border, first of all, is connected with a peculiar uncertainty of the Russian border in the Cen-
tral Asian region. Along with the fortified border, there have appeared very conditional and
permeable borders of Russia with the CIS countries [13, page 15-41].

In the post-modern states the main significant characteristics of a Westphalian state, such
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as closed nature, idolization of sovereignty are over. Democracy, freedoms, respect of human
rights, sharing security by the state and civil society give an additional chance for internal
unity in these states, make them stronger, more effective, well-consolidated. The arrangement
and functioning of borders in the conditions of openness of the post-modern states (the EU
states) are generally aimed to create most comfortable conditions for movement of citizens
and businesses. Within the regional associations the State Parties enjoy favorable conditions
for the movement of their people, goods, services and finance.

From the aforesaid it follows that border in different types of states can ,,look” differently
and have qualities differing from each other; nevertheless during evolution of science and
knowledge two lexemes of the concept of ,,border” having two practical shades (unlike those
of the ancient philosophy) gradually came to the fore. The first one, means ,,conditional line
dividing adjacent areas, possessions, sites, being a border line of some territory; the separa-
tion line” [23]. The second one means ,,conditional line dividing territories or waters of the
adjacent states, boundary” [31, p. 268]. This academic understanding of these terms was in-
cluded into the state documents in the following wording: ,,Border represents the line (and the
vertical surface crossing this line) defining borders of the territory of the state (terrain, waters,
subsoil and airspace) and, respectively, limits of effect of the state sovereignty [5]. In the Law
of the Republic of Belarus border is designated as ,,the line and the vertical surface passing
across this line, the definition of borders of the territory of the Republic of Belarus includes
(terrain, waters, subsoil and airspace)”. Similar interpretations of border are also formulated by
other states. In all the states border performs certain functions, including: restrictions or aban-
donment of entrance of undesirable persons, disallowing of contacts between residents of the
neighboring states, detentions of criminals, smugglers, collection of duties on the imported or
exported goods, control of imported goods quotas, movement of currency, flights, health, etc.

5. New approaches to the understanding of border in the context of modern geopoliti-
cal processes. Gradually, since the end of the 19th century, starting with the formulation of
the new theory of ,,geopolitics” there began to be formed scientific approaches and concepts
to the functioning of borders. Border was defined as the line fixing the state territory. Scien-
tists and researchers began to include such synonymic number of concepts in the concept of
border as an obstacle, transition, barrier, boundary, side-land, frontier, buffer, joint, dialogue,
limit, line and others.

Within the context of geopolitical approaches to the international relations, the largest
theorist of the American policy Nicholas John Spaykmen (,,father” of atlanticism policy)
formulated the concept of ,,border control” [35, p. 437], the idea of ,,anaconda” — control
and suffocation of coastal territories, the principle of ,integrated control over the territory”,
which has to be carried out by America for prevention of strengthening of geopolitical com-
petitors worldwide.

In the 70th of the 20th century, there appeared a political approach to border, which was
generally applied in the resolution of international and border conflicts. Important category
of geopolitics is the concept of political space, which is outlined by borders. Political space
is one of the main characteristics of the state. This is ensured by the borders serving as a fac-
tor of its safety and spatial relations between the states. The geopolitical problem of borders
arises every time when there starts a fight for control, accession and assimilation of the politi-
cal space. Even between the friendliest states, Border is always a political and strategic line of
division of their interests.
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This specific feature was noted at the end of the 19th century by the German scientist
Friedrich Ratzel, one of founders of geopolitics as a science. [34, p. 97-107]. Thus, he insisted
that all the states are doomed to developing through cycles of merges and absorption, expan-
sions and contractions. Such is the relentless law of political space. Border is a peripheral
body of the state (interpreted as an organism) and it serves per se as the evidence of its
growth, strength and weakness, as well as changes in this organism. Thus, his interpretation
of the state as a live organism presupposes rejection of the concept of ,,inviolability of bor-
ders”. Theses are the principles of ,,political geography” F Ratzel became a starting point for
all further geopolitical ideas concerning the state and its borders. Another German scientist
Karl Hauskhofer [30] cultivated with the German people not only geopolitical feeling, but
also the ,,feelings of borders” He also noted that it is impossible to consider borders as some-
thing forever given, they are the live bodies extending and contracting like skin and other
protective members of the body.

Moreover, during the modern period, political space is one of the main signs of the state,
and in spatial relations between states a very important role is played by the borders acting
as a factor of their security. Notably, no geopolitical school provides for the constancy of
borders in the modern period, and on the contrary, it is claimed that if there is no expansion
of political space (methods of expansion), then there is a geopolitical contraction, i.e. loss of
space (physical, geographical, economic, informational, ideological). Presently, there is effec-
tive one most important law of geopolitics on the role of strengthening of the space factor in
human history: the bigger is the extent of control over space ensured by this or that civiliza-
tion, the more dynamic becomes its development and the bigger are the powers of authority
and capacity it enjoys.

Therefore, an important role in the stability of the state and maintenance of its sovereignty
is played by the national borders.

Getting on to the main point of our research - functioning of borders during the modern
period it should be noted that in modern geopolitics the issue of political spaces and borders
outlining them - are one of the main topics of scientific research, political and diplomatic
practice. The general motivational background for researching the border issue now is, un-
doubtedly, deep global system crisis experienced by the international community. The most
essential to any of its forms is the need for understanding and conceptualization of the notion
of borders in the situation when a lot of things that once seemed extremely clear and under-
standable has now become problematic and subject to questioning.

The globalization processes are becoming of major importance resulting in openness of
borders in the field of economy, finance and, specifically, information, which significantly af-
fects the internal unity of society and institutes of public administration and, respectively, the
ensuring of national security. New information technologies, modern processes of innovative
and digital development, change of information and communicative processes, increase of
interactive capacity of electronic and digital means of communication and their integration
on the global scale bring along appearance of information communities that are not connect-
ed with the national framework and frontiers. These communities as global modern practice
shows, create new transnational territoriality, wash away national borders and promote for-
mation of the post-national world with international borders, which affects ethnic and civil
identity of the national states. On the other hand, lack of international consensus on the de-
velopment of information and communication cooperation gradually leads to the emergence
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of the digital state borders that become an obstacle for the flows of different information,
create new barriers in the field of cross-cultural interaction for the dialog of cultures and
openness of society [22, p. 262]. Besides, innovative and digital revolution revealed one more
trend: formation of division boundaries, isolation of a small number of developed countries
of the post-industrial world, i.e. formation of the ,,elite club”, parallel with the growing degra-
dation of the majority of less developed countries which can remain in the preindustrial era
for many years [21, p. 21].

An important factor impacting modern development and, in a decisive way, future, is ob-
vious weakening of the states, ,,washing out” of national sovereignties and national borders in
the process of the gaining strength processes of globalization [20, p. 69]. Political space with
existing effective government and its accountability in the geographical framework does not
any longer coincide, as a rule, with the political territory having established borders - in cer-
tain ways there takes place a gradual dissociation of the national border from its national ter-
ritory. The states, to a lesser extent, are fighting for the territories outlined by certain borders
as the territory no longer serves as a basis for the production of public wealth and increas-
ingly competes for market shares in the world economy within global borders. Therefore,
modern forms of political globalization lead to gradual replacement of territorial boundaries
from the concept of political power. The substance of the ,,state” as a concept replaces that of
the national borders. The state historically based on the political regime, functioning of the
actual borders on the basis of which the legal and economic system was formed. For the state
to become strong and able to protect itself and its national interests in the world economy
within the situation of globalization, its institutional, legal and administration system has to
base not so much on the political state regime within the national borders as on the financial
one [10] functioning within global borders. Political regimes pursuing policy of isolation of
their states from the world economic system lose to the countries focused on achievement
of the economic and financial targets through inclusion of national economies in the world
global economy and access to the global revenue sharing [22, p. 147].

A Big problem for many national states is actual impossibility to ensure real equivalence of
two identities — national, localizable within the state’s official border and the ethnic one, too
often not coinciding by its area with this border [15, p. 19] - representatives of the ethnos ap-
pear on different sides of the border. This situation and self-determination of the new nations
appears to be a challenge for such states in respect of potential disputing of the international
legitimacy of the state. A big pressure upon the states and their borders is in the challenges
related to the of cross-border migration processes or provoking of separatist sentiments and
movements from abroad.

There is taking place formation of a new world order, presumably along with formation
of autonomous centers of the multi-polar or polycentric world, to their own military for-
mations, arsenals of nuclear weapon, having their own economic, information systems and
distinctly formulated culture. It is supposed that each of the centers will have its own inter-
civilization borders and spheres of influence. This is a presumed option close to classical type
of balance of forces [28], but with intercivilization borders.

But the most important point for the development of the concept of the borders func-
tioning in the modern period, according to our opinion, consists in the following: now ,,the
states are threatened by risks and dangers, but not enemies” [3, p. 35] and border becomes a
,»place” of origin and updating of all modern challenges and problems: problems of border
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crossing, change of conditions in the functioning of borders in the globalization situation
when national states seek to fit into the world economic and financial space, which presup-
poses opening of national borders; innovative and digital revolution which breaks the stereo-
type of closure of borders, especially for information; structures of the newly formed world
order with the coming of intercivilization of borders; problems of cross boundary dialogue
between different cultures, traditions, in the context of Huntington’s concept of ,,collision of
civilizations”; issues of raison detre, understanding, dialogue and many other issues stand-
ing behind the ,,border zone” of different cultures and traditions, national specifics, different
principles of the state government functional bodies and their link with the border. The need
of for the borders to function in the new situation of ,,inter” becomes actually questionable
versus the arising new problematization with regard to border as s specific reality where, in
modern conditions, there appears a different mechanism of its meaning-making, especially
with emergence and functioning of innovative digital, political, ethnic and intercivilization
borders.

6. Conclusion. Based on the stated above, we can draw some conclusions:

- firstly: border underwent a long evolutionary way from the the times of tribal society to
those of modern states. Borders were repeatedly ,,redrawn” on the world map, they changed
undergoing an evolutionary way from more compact, impenetrable, closed to more transpar-
ent and open;

- secondly, various factors had an impact on their functioning and semantic value (terri-
tory, political space, neighboring states, states-allies, forms of governance, civilization specif-
ics, culturally isolated traditions affecting political consciousness, scientific approaches to
,»vital space” of the state and cycles of its life activity, to the ontologic reality of any political
area, such as to leave, to stretch, to expand, to be narrowed, etc.);

- thirdly, over the entire period of its existence mankind and its communities (starting
with tribal to the state with different stages of its historical development) there took place
a transformation of functions of borders, therefore the nature of the borders was stead-
ily changing - from purely military and defensive towards social and economic regulation,
cross-cultural dialogue and legal support of cooperation;

- fourthly, there have appeared and are functioning geographical borders with their func-
tions (natural or artificial) including: state ones, administrative, national, ethnic, imaginary
or mental, symbolical, cultural, those in the state of formation innovative and digital, politi-
cal, ethnic and intercivilization;

- fifthly, at the level of commonplace sense the idea of border is widespread everywhere
since ancient times. Moreover, as a product of scientific knowledge and political conscious-
ness both the term of ,,border”, and its conceptual understanding appeared for the first time
at the time of origin of geopolitics as sciences, i.e. the end of the 19th century.

Throughout millennia, borders outlined territories and spaces; they became places of di-
rect contact, unification and interpenetration; since ancient times from the level of intuitive
understanding and to the modern understnding it disciplined in respect of safe existence;
disconnected and connected differing notions, forming, at the same time, specific ,,piece on
the border”, created the area of border zone, connecting seemingly unlinkable; limiting ter-
ritories and areas of the states it became an open space (,,between”), where different horizons
of sense connected and, at last, became a universal key to the most different national, regional
and international problems.
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In modern situation, fundamental changes in the world result in the emergence of mod-
ern challenges of transnational, civilizational, cultural and identificational, innovative and
digital natures. They pose before each country the need to estimate the now forming inter-
national situation, global and regional processes in a complex and comprehensive way. In
this regard, it is necessary to develop a new modern concept of the functioning of borders
that would take into account two important key parameters: on the one hand, the border
has to be most open for cooperation with the international and regional community, and on
the other - it, still, has to ensure unconditional protection of national interests and national
security.

It is obvious that no state will be able to hide from changes, as well as it will not be able
to avoid the need to react to modern challenges related to the functioning of the national
state within the national borders. Each sovereign state will have to independently resolve this
dilemma. And the quicker the national state will resolve the issue of border functioning in
the modern conditions, the more successfully and effectively it will be developing being able
to give an appropriate response to the new challenges and threats to the state and the inter-
national community.
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Summary

The problems of developing the export of Moldovan goods and services, as well as improving
international competitiveness, are very relevant today. Strengthening the position of the Re-
public of Moldova in the world economy is a necessary and inevitable task. However, foreign
policy and foreign economic factors, such as pressure from multinational corporations, create
difficulties for Moldovan companies to defend and promote their interests in foreign markets.
The underdevelopment of the domestic export promotion system, the complexity of the interna-
tional political and economic environment, numerous risks actualize the need to analyze and
consider the concept of business diplomacy within the framework of economic diplomacy as a
promising mechanism for ensuring the interests of industry and individual companies in foreign
countries. Being a subspecies of economic diplomacy, business diplomacy is characterized as a
more applied form of realization of economic interests, including methods of lobbying and com-
munication with the state. Such a form of promotion of economic interests at the international
level, based on diplomatic structures and trade missions, can promote closer cooperation of
domestic companies, both with foreign state bodies and with Moldovan departments in order to
realize commercial interests abroad. The article shows the real situation in the field of economic
diplomacy in the Republic of Moldova and gives some recommendations for its improvement.

Keywords: Business diplomacy, international relations, foreign economy, export.
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Introduction. The modern world economy is characterized by serious changes in the in-
ternational division of labor and production chains. This actualizes the problem of strategic
choice for countries: ,,either to get involved in global economic processes, while protecting
national trade and economic interests or to doom themselves to inevitable lag and stagna-
tion” [1, p. 84].

Currently, the Republic of Moldova is tasked with increasing its international presence in
the global economy, increasing the competitiveness of domestic products on world markets.
International cooperation and export is one of the priority national directions. In 2018, the
Government of the Republic of Moldova adopted an Action Plan for 2018-2020 for the im-
plementation of the SME Development Strategy for 2012-2020. The Ministry of Economy
and Infrastructure has requested assistance from the OECD in implementing the Action
Plan, especially in the context of measures aimed at integrating Moldovan SMEs into global
production and supply chains. This assistance was provided in the context of the EU4Busi-
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ness: From Policies to Action international project, implemented by the OECD in the Eastern
Partnership countries with the financial support of the European Union as part of the EU-
4Business Entrepreneurship Initiative. The overall objective of the work was to strengthen
and develop the capacity of Moldovan authorities and organizations necessary for the imple-
mentation and monitoring of the SME Development Strategy for 2012-2020 and the Action
Plan for 2018-2020. In this regard, the project is focused on the following tasks: assisting the
Government in implementing policy measures aimed at internationalizing SMEs working in
the food industry by (1) stimulating the development of links between local food industry
enterprises and retailers (supermarkets) and (2) expanding the possibility of direct access
of SME:s to foreign markets; strengthening the dialogue between the State and the private sec-
tor by holding regular meetings of the Working Group, including international experts, local
stakeholders and the OECD, under the auspices of the Advisory Council on SME Development.

Nevertheless, unfavorable factors in the international economic and political plane, such
as political risks, pressure from foreign competitors, make it difficult to conduct commercial
activities in foreign markets, despite the desire and willingness of domestic companies to
develop international business.

Main text. Due to the underdevelopment of the state export policy, companies are often
unable to enter foreign markets. Due to the belated strategic reorientation to foreign trade and
the long-term priority of the ,,political” agenda in foreign policy over the ,,economic”, Mol-
dovan institutions for export promotion and ensuring foreign economic interests (primarily
trade missions and partly embassies) cannot fully provide concrete support to Moldovan com-
panies and require, in fact, rethinking their role in the Moldovan industrial export system. The
peculiarities of international trade, including WTO rules, country trade and economic bar-
riers, political lobbying of national competitors and global TNCs, on the one hand, actualize
for Moldovan companies the need for cooperation with national government bodies to ensure
corporate participation in the development of practical measures to promote products for ex-
port. On the other hand, the need to understand the specifics of government decision-making
in foreign political systems and the possibilities of access to international regulators actualize
for domestic business the need for specialist services, relations with government agencies and
effective support from Moldovan trade missions and embassies. In this regard, the concept of
business diplomacy (hereinafter -BD) can potentially combine these two needs and act as a
tool to promote the development of domestic exports. This form of diplomacy is a subspecies
of economic diplomacy, however, it focuses not on the macroeconomic aspects of developing
and defending a national position in solving problems related to the integration of the coun-
try’s economy into the world economy, but on microeconomic aspects focused on supporting
individual industries and specific business entities. In a globalizing economy, companies en-
tering or already operating in foreign markets often face geopolitical, international commer-
cial and non-commercial risks [2, p. 303]. To protect their income, they have to manage risks
both at home and abroad. At the same time, their activities are associated with pressure from
foreign governments and regulators, international organizations and public groups that seek
to force companies to follow international codes, to ensure transparent and ethical activities
[3]. Interaction with numerous state and non-state stakeholders requires qualitative improve-
ment of corporate functions for public relations (public affairs) and the state (government
relations) with an eye to an international audience. In fact, today exporting companies should
be able to act in a multi-vector and multi-format manner, which involves managing internal
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and external business processes, the ability to anticipate numerous risks, influence and inter-
action with states and NGOs, while taking into account the different socio-cultural context
and regulatory requirements of individual country regimes [4].

In this regard, the development of business diplomacy competencies and skills by compa-
nies is seen as a promising direction, i.e. an area that is still in the process of formation and
based on a combination of business practices and diplomatic behavior. At the moment, there
is no consensus in the expert community regarding the definition of this category. Ruel G.
and Walters T. define business diplomacy as the ability of a firm to establish and maintain
favorable relations with various stakeholders, including national and foreign governments,
partner companies, competitors and non-profit stakeholders, in order to ensure its legitimacy
and social significance for the opportunity to conduct international activities [5]. R. Seiner
and L. Yui believe that BD is an activity for managing the interaction between a corporation
and its numerous non-profit partners [6].

According to M. London, ,,BD is a tool for coordinating interests with various stakehold-
ers in order to achieve the goals of the organization” [7, p. 172]. Business diplomacy is based
on taking into account the complexity of the world market, understanding country rules
and principles (formal and informal) of doing business, the ability to adapt (mimic) to the
requirements of foreign government agencies, which allows employees of the exporting com-
pany (including management and operational management) to successfully communicate
with representatives of foreign governments and non-state stakeholders, economic and non-
economic, to achieve and maintain a favorable corporate image and reputation in a foreign
business environment. Accordingly, the theoretical and methodological basis of the BD is, to
one extent or another, the provisions of neo-institutionalism, based on the concept of legiti-
macy and conformity to the external environment for the survival of the organization (socio-
logical neo-institutionalism); the theory of political and managerial networks, analyzing the
mechanisms of formal and informal interaction with stakeholders surrounding the company;
the concept of corporate political activity, which describes a set of forms and methods of the
company’s influence on the state authorities of the country of origin and host countries.

According to J. Small, a specific feature of the database is the linking of ,,the changeable
commercial interests of the company with the national interests of the country of origin” [8,
p- 379]. In this regard, Ruel notes that DB focuses on working with foreign governments and
non-state actors providing market access, as well as on achieving constructive commercial
relations while maintaining legitimacy at home and abroad [5]. At the same time, enterprises
realize foreign economic interests in the broader context of the development of exports of
the country as a whole, involving the implementation of state policy measures to increase the
foreign economic activity of the firm or industry. Consequently, exporters find themselves em-
bedded in the state system of promoting goods and services abroad, the key elements of which
are trade missions and embassies, since they are the ones ,,locally” called upon to promote na-
tional products. Unlike similar terms such as public relations (PR), corporate citizenship (cor-
porate citizenship) or government relations (GR), business diplomacy focuses, firstly, on the
need for close cooperation with national government agencies (relying on foreign economic
structures) to promote and protect the interests of exporting companies; secondly, taking into
account the political risks and regulatory (legislative) requirements caused by the political and
state environment of those countries with which or on the territory of which the company can
work (risks of nationalization, default, protectionism, socio-political crisis, etc.).
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Thus, a characteristic feature of business diplomacy that distinguishes it from the term
closest in essence — microeconomic (commercial) diplomacy - is that the initiator of interac-
tion with a foreign state is a business whose interests are embedded in the trade and econom-
ic agenda of the country of origin and are implemented through foreign economic structures
that are an instrument for the realization of commercial interests. Commercial diplomacy;,
being an integral part of the BD, still focuses on the work of diplomatic and trade missions
to support the interests of the commercial sector in the host country. The heads of embassies
and trade missions and the diplomatic staff contribute to the development of economic rela-
tions by implementing a set of measures to promote products, find partners and sell products.

In such a model, companies are carriers of economic interest, while ,,commercial diplomats”
act as ,implementers” of these interests. The functions of microeconomic diplomacy include:
search for market information, organizational support for novice exporters in the country of
presence and image maintenance, networking and partner search, conflict resolution, support
for delegations from their country and assistance in conducting business missions, solving stra-
tegic issues, for example, with regard to the conclusion of large infrastructure contracts with a
foreign state or international agreements between governments. Companies are aware of the
benefits of commercial diplomacy and strive to use it. A. Rose’s research proves the existence of
a positive correlation between the work of diplomatic missions and the growth of export indica-
tors: bilateral trade between countries increases by approximately 6-10% per unit of additional
foreign trade representation [9]. Business diplomacy, without diminishing the role of foreign
policy structures, shifts the emphasis from the diplomatic aspect to the commercial component.
Companies, in addition to maintaining the status of ,,initiator” of foreign economic relations,
become a ,,customer” of services for trade representations. The development of DB competen-
cies within companies leads to the emergence of new specific functions for working with con-
sular and trade structures (like international Government Relations), which, in turn, become a
continuation of the implementation of corporate strategy in foreign markets. In such a relation-
ship model, companies provide their knowledge, analytics and product information, while mis-
sions overseas provide deep country expertise and assist in the development of applied steps to
implement corporate initiatives. Within the framework of synergy, business practices, a project
approach (one company = one project) and a system for organizing processes of the ,,kanban™
type are being introduced into the work of foreign economic structures for effective integration
with the exporter’s strategy. Diplomatic missions are becoming client-oriented, developing a
complex of performance indicators (KPIs), on the basis of which it becomes possible to create
performance ratings. This creates a demand for the services of trade missions from the busi-
ness side, companies begin to build their foreign economic strategies taking into account the
resources and competencies of trade missions. As a result, the BD leads to the complementarity
of the activities of exporters and foreign economic structures: the former borrow diplomatic
know-how, while foreign missions become more flexible in their work. It is worth emphasiz-
ing that this approach does not involve reforming the system of foreign representative offices
located in the department of the relevant state bodies.

However, business diplomacy somewhat modifies the logic of the ,,company - diplomatic
mission” relationship, activating the role of the latter. Embassies and trade missions do not
begin to act reactively, but are involved in the permanent solution of the business problem

4 ,Kanban” is a system of production and supply organization that allows implementing the principle of ,,on time”.
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in the foreign market until a specific result is achieved (for example, product registration or
winning a tender).

Business diplomacy in the Republic of Moldova. In the Republic of Moldova, the main
strategic program documents in the field of export promotion were the National Strategy for
Attracting Investments and Promoting Exports for 2016-2020 and the Action Plan for its Im-
plementation. This Strategy aimed at creating a favorable investment environment for attract-
ing investments into the economy of the Republic of Moldova and ensuring the promotion of
exports of domestic goods and services.

To implement the relevant policy, 7 priority sectors have been identified, one of which is
the food industry and agriculture sector. This recognizes its promising potential for attracting
investment, creating new jobs and promoting exports over the next 4-5 years. However, this
Strategy did not provide for sufficiently clear measures for the effective promotion of agri-food
products in foreign markets and any specific actions that take into account the specifics of the
agricultural sector. Since this document is rather general in nature, it does not contain informa-
tion on priority agricultural products and export directions from the point of view of export.

In general, at the moment, the promotion of agricultural exports is a secondary goal and
is inferior in priority to the development of production activities with an emphasis on high-
value agricultural products, improvement of post-harvest infrastructure, etc. The National
Strategy for the Development of Agriculture and Rural Areas for 2014-2020 also did not
provide for measures to promote exports, mentioning only the need to intensify cooperation
between agricultural producers and representatives of agribusiness in order to ensure access
of Moldovan agricultural products to national and international markets.

Mold-street com analyzed how 41 diplomatic missions of the Republic of Moldova (31 em-
bassies, 4 international representations and 6 regional consulates) perform one of the key func-
tions for which they exist and which the Ministry of Foreign Affairs mentions - the economic
promotion of the state they represent, including by attracting investment and supporting exports.
The economic promotion of the state is carried out by the trade and economic departments of
embassies. Of the 41 diplomatic missions, only 9 have such departments or trade attaches (in
Russia, Ukraine, Romania, Poland, Belarus, China, Germany, France, Italy), i.e. less than a third
of the total number. In comparison with other states in the region, where the share of economic
divisions is close to or exceeds 50%, in the case of the Republic of Moldova it is only 28% (Fig. 1).
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According to the international center for Diplomacy ,,Lowy Institute”, the minimum
indicator that allows the diplomatic missions of the state to ensure the effective promotion
of the economic interests of the country is 60%. Countries such as Albania, Macedonia or
Estonia, with populations comparable to those in the Republic of Moldova, face similar
economic problems in many ways. And the number of diplomatic missions they have is
comparable to Moldovan ones. However, the number of trade and economic departments in
the Embassies of Moldova is at least two times lower than in the mentioned countries. And
the reason for this situation lies in two main problems - insufficient funding and a shortage
of qualified personnel.

In fact, the shortage of well-trained personnel should be addressed first. Most of the
diplomatic staff of the Republic of Moldova has no economic training, with the exception
of employees of some embassies in a number of CIS countries, Romania, Poland, China
and Germany. Currently, the personnel policy in the field of economic diplomacy is mainly
solved by borrowing specialists from the Ministry of Economy and Infrastructure, the Or-
ganization for Attracting Investments and Promoting Exports from Moldova (MIEPO) and
other departments for the needs of the Ministry of Foreign Affairs. For example, the for-
mer Moldovan ambassador to China, Denis Zhelimalai (2018-2020), is a former director of
MIEPO, and the former Ambassador of Moldova to Estonia, Inga Ionesi, previously headed
one of the departments of the Ministry of Economy. Conceived and created as structures to
promote the political and economic interests of the state, today the diplomatic missions of
the Republic of Moldova - from an economic point of view - are mainly engaged in begging
money from international donors, rather than providing real support to domestic business
[10]. Currently, the budget of the Ministry of Foreign Affairs, including the one that is sent
to diplomatic missions and representative offices, is quite tight compared to the funds al-
located to foreign policy structures in some countries of the region. Thus, the budget of the
Ministry of Foreign Affairs for 2018 did not exceed 0.9% of the total expenditures of the
state budget, which is 0.2% of GDP or 375 million lei.

Finantarea politicii externe, inclusiv a diplomatiei economice, % din PIB

2018
2,5%
2,0%
1,5%
1,5% 13%
1,0% 0,9%
0,5%

0,0%

B Moldova ® Macedonia M Albania Romania M Polonia M Estonia
Sourse: https://globaldiplomacyindex.lowyinstitute.org/country_rank.html
Even despite the fact that increased attention has been paid to domestic diplomacy re-

cently, at least at the declarative level, too little is being done in this direction at the prac-
tical level, or with great delays. ,,Embassies and consulates of Moldova abroad should
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become a kind of operational headquarters that would promptly inform Moldovan pro-
ducers about what goods are expected in a particular country. Domestic entrepreneurs,
receiving subventions from the state, will be able to build their business correctly, getting
their products ,,on target” The study of the main factors hindering the development of
the country’s exports shows: 1) unfavorable conditions for crediting export operations;
2) high risks of financial losses of exporters during export operations; 3) high risks of
financial losses. The latter is largely the orientation of Moldovan industrial products for
sale in new emerging markets. In some cases, these are the markets of states with unstable
economies and socio-political situation, which predetermines the increased risks of ex-
port operations. Another constraint is the presence of less attractive conditions for credit-
ing export operations by Moldovan banks (for example, high interest rates and short loan
terms) compared to most foreign exporters. Mechanisms for solving some of the problem-
atic issues could be, for example, the creation of a system of state guarantees of political
and long-term commercial risks during export operations; the expansion of long-term
export lending; the creation of a mechanism for reimbursing part of the interest rates on
loans for Moldovan credit institutions.

The peculiarity of modern, including research, approaches is that support measures and
their effectiveness are mainly considered in relation to the industry aspect. In addition, it is
necessary to make a reference to the dynamics of economic processes, which in some cases
have a certain unpredictability. Therefore, constant and high-quality monitoring of existing
processes plays an important role. Also, the current number of industry exhibitions and busi-
ness missions is not enough to actively promote products abroad

A great idea is the branding of products produced in the country. For example, if we
take ,,made in USA” or ,,made in China” for comparison, then this is a recognizable and
understandable product to the consumer, which, thanks to advertising technology, will be a
success. As for the brand ,,made in Moldova” - measures to promote it have not been carried
out in sufficient volume, since the ground has not been prepared for proper perception. The
next question concerns the involvement of embassies and trade missions in export develop-
ment activities. Representatives of government agencies and experts are ambivalent about
this type of assistance, noting that there are significant differences in the effectiveness of
trade missions around the world.

As a result, it can be stated that due to the weak PR campaign of measures to support
Moldovan producers wishing to enter foreign markets, and in some cases the absence of a
campaign as such, businesses are forced to look for ways out on their own, which requires
increased time and material costs.

Conclusion. Using aspects of business diplomacy allows us to look at traditional eco-
nomic diplomacy from a more applied point of view, to offer specific tools for interaction
between industry business and the state, with minimal need for reforming the entire export
support system. The business diplomacy is aimed at introducing into the work of govern-
ment agencies a clearer understanding of what steps are required for enterprises to success-
tully enter foreign markets. Business diplomacy can expand the area of interaction between
business and the state, bringing it to the international plane. Taking into account the current
lack of serious state experience in supporting non-primary exports, the use of the database
can enhance the participation of companies in the discussion and development of export
policy.
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THREATS AND CONSEQUENCES.
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Summary

The article discusses the concept of illegal migration, the problems of studying migration
processes. The most important causes of illegal migration are listed. In addition, the article
analyzes the possible threats and consequences of this process for the Republic of Azerbaijan. The
article also reviews the laws governing migration policy in Azerbaijan.
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Migration is a phenomenon that has long been known to mankind. The scale of migration
processes in modern society causes the close attention of representatives of many fields of
scientific knowledge to it. Illegal migration attracts particular attention.

Illegal international migration is a complex social phenomenon. Like migration in general,
illegal migration is caused by a number of reasons, among which researchers name economic,
political, demographic, social, environmental, military, etc. These causes, as a rule, act in a
complex combination with each other. It should be understood that the process of illegal
migration has been and remains a natural phenomenon in the world. The main reason for the
existence of illegal migration is the desire of a migrant to cross the border due to the existing
inequality in the economic development of the state. In 90% of cases, it is economic instability
that causes human migration.

Thus, the economic reasons for illegal migration are as follows:

1. unstable economic situation in the country;

2. the decline in the standard of living of the population, which is accompanied by
unemployment, non-payment (long delay) of wages, deprivation of social benefits, forms the
social basis for the determination of crimes related to the satisfaction of the natural vital needs
of the population;

3. insufficient financial support of state bodies and institutions engaged in illegal migration;

The next reason that can be singled out is the implementation by States of a restrictive
migration policy in one or another measure. Migration movement can have an ambiguous
impact on the socio-economic situation in the State of origin, the transit State and the recipient
State, and that is why countries pursue a diverse migration policy towards migrants - from the
creation of an open door regime to the use of strict restrictive measures.

Not only the political stability and territorial integrity of the country, but also social and
economic development, the standard of living of the population, the realization of national
and geopolitical interests, participation in the global division of labor and, ultimately, the
rational integration of countries into the world economy depend on how migration processes
will develop, what kind of vector they will take.

There are a number of problems that arise due to the illegal movement of migrants in a
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Figure 1. Number of foreign migrants in Azerbaijan 2019 (people)
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Source: Author’s development based on https://www.trend.az/other/analysis/1912888.html

particular country. And these problems exist not only in Azerbaijan, but also in any state that
is attractive to migrant workers.

Illegal population movement leads to excessive migration pressure on certain regions,
aggravation of social tension, including in connection with the displacement of citizens from
certain sectors of the economy due to wage dumping, the growth of the shadow economy,
criminalization of economic relations, as well as corruption and not only in the distribution
of quotas for attracting foreign labor.

Illegal use of foreign labor entails financial losses to the state in the form of lost income
for the use of foreign workers, non-payment of taxes and payments to social extra-budgetary
funds, contribute to the export of capital from the country and, accordingly, its withdrawal
from total domestic demand. At the same time, shadow turnover is formed in significant
volumes.

The massive phenomenon of illegal migration contributes to the growth of offenses among
immigrants. Without a clear legal status, access to full-fledged medical care, and seeking to
avoid contact with law enforcement agencies, illegal migrants find themselves in the position
of marginals and become victims of violence and extortion [7].

Illegal migration in Azerbaijan is the act of foreigners entering Azerbaijan without the
permission of the government and in violation of this law on citizenship or staying after the
expiration of the visa, which is also a violation of the law [1].

During the first nine months of 2019, 542 thousand foreigners and stateless persons were
registered at their place of residence in Azerbaijan. For comparison: during the same period
of 2018, 635 thousand such appeals were received. This shows a decrease in the number of
migrants by about 15%.

Citizens from 92 countries of the world work in Azerbaijan. In just six months of this year,
according to the State Social Protection Fund of Azerbaijan (GFSZ), the number of foreigners
registered under the individual social insurance registration system in Azerbaijan increased
by 12.8 percent and reached 11,409 people, since the beginning of the year 1,297 foreigners
have been registered under this system. However, according to experts, the number of illegal
labor migrants is several times higher than these numbers [6].

The system of individual registration includes citizens from 92 countries of the world,
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among which the majority are citizens of Turkey - 6627 people, Georgia - 1420 people,
Russia - 597 people. 378 employees from Iran, 271 - India, 232 - China, 136 - Great Britain
and Northern Ireland, 131 - Uzbekistan, 97 - Pakistan, 91 - Germany, 90 - Ukraine, 80
- Malaysia, 72 - Turkmenistan, 66 - Kazakhstan, 61 - USA and other countries are also
registered.[6]

The first law regulating the movement of migrants on the territory of the Republic of
Azerbaijan is the law «On Individual Registration in the State Social Insurance Systemn». It
was signed by the President of Azerbaijan in December 2001, but the process of registration
under the individual accounting system in the country was started on January 1, 2006.
Individual accounting is the organization and maintenance of records of information about
each insured person to ensure, in accordance with the legislation of the country, pension
and other social protection rights.

Regulation of migration processes is a special, specific area of social policy of the
state, regulated through a complex of administrative - legal, organizational - economic,
informational and other measures [5]

Today, state migration programs aimed at creating a modern migration system in
Azerbaijan have been created and implemented in Azerbaijan. Seminars on «labor migration
and its development based on human rights» and «implementation of migration policy in
Azerbaijan: achievements and prospects» are given in the republic

In order to preserve migration security and regulate migration processes in the country,
Azerbaijan improves the qualifications of migration officials by implementing a number
of successful projects with migration authorities of different countries, as well as with
international organizations, and work in this direction continues continuously.

For example, the Cabinet of Ministers of Azerbaijan amended the rules of temporary stay
of migrant workers in the country, thus foreign migrants are allowed to get a job for three
months without a special permit. This decision was made due to the fact that over the past
year there has been a large influx of foreign labor in the state.

Today, Azerbaijan is not in such dire need of migrant workers, since the country has
enough of its own labor resources. However, with the changes that are currently taking place
in the country, the Karabakh war, the returned territory and the post-war period indicate
that in the near future we will need migrant workers, ranging from handymen to high-class
specialists. Therefore, today Azerbaijan is fighting with the existing illegal labor migrants
in a legal way, and Azerbaijan does not use tougher measures followed by the EU and the
United States.
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VULNERABILITY OF FOREIGN TRADE OF THE
REPUBLIC OF MOLDOVA ANALYZED ON THE BASIS OF
THE GRAVITY MODEL

Mircea DIAVOR, PhD student, Academy of Economic Studies of Moldova

Summary

The article examines the vulnerability of foreign trade of the Republic of Moldova, based on
the development and analysis of a gravity model, in order to determine and quantify the factors
affecting foreign trade. The distance and economic size of the trading partners underlie the gravity
model, and the model created by the author confirms these assumptions. Another factor analyzed
on the basis of the elaborated model, using the GDP difference per capita between the Republic
of Moldova and trading partners as an independent variable, confirms the relevance of Ricardo’s
model. The analysis shows that free trade agreements have a positive effect on foreign trade,
and the ,,Brussels effect” has a positive and significant impact on Republic of Moldova’s foreign
trade. In the research we analyzed the gravity model for the Republic of Moldova with 20 trading
partners by the econometric method of the regression panel data.

Keywords: foreign trade, gravity model, panel data regression, Brussels effect, free trade
agreements.
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Introduction. It is known from the content of the fundamental works of Jan Tinbergen
,»Shaping the world economy: suggestions for an international economic policy” (1962) that
the size of bilateral trade can be calculated according to the gravity model, the name of
which comes from an analogy with Newton’s law of gravity: just as the gravitational pull be-
tween two bodies is proportional to the product of their masses and decreases with distance,
trade between two countries increases in proportion to the economic size of the trading
partners and inversely proportional to the distance between them. [16]

The gravity model is one of the few economic models that is visible in practice in the real
world. For example, 2009 was the last year when the UK exported more to Ireland than to
Brazil, Russia, India, China and South Africa (BRICS). Currently, UK exports to EU coun-
tries are comparable in value to US exports to the same destination, even though US GDP ($
20,936 trillion) is about 8 times higher than UK GDP ($ 2,707 trillion). World Bank. This is
explained by the geographical proximity of the United Kingdom and the EU [18].

Literature analysis. The gravity model of bilateral trade is a successful tool for estimat-
ing trade flows. A large number of studies have been conducted to estimate the gravity
model, below we will review some of the most important research in this field.

The first major attempt to provide a theoretical basis for gravity model was developed
by Anderson (1979). The paper provided a theoretical basis for the gravity model by dif-
ferentiating the goods according to the country of origin. At the same time, consumers have
precise preferences over all differentiated products, which implies the constant elasticity of
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their substitution. Trade costs increase with the elasticity of the substitution of goods exported
by these countries and specific to these countries. [1].

Bergstrand (1989) developed a gravity model based on monopolistic competition,
in which identical countries sell differentiated goods, because consumers have a prefer-
ence for variety. This study was based on monopolistic competition developed by Paul
Krugman [5].

Deardorft (1998) developed a gravity model based on the Heckscher-Ohlin model. The
author demonstrated that the volume of bilateral exports is influenced not only by the abso-
lute distance between the two economies, but also by their geographical position in relation
to all other countries. The analysis is also applicable to ,,any perfectly competitive trade
model with homogeneous products, including a Ricardian model, a specific-factors model,5
a model with arbitrary differences in technology, and so forth” [8].

Eaton and Kortum (2002) developed a gravity model based on Ricardian theory that
incorporates a role for geographical barriers. The authors concluded that the compara-
tive advantage can bring gains from trade, but the extent to which these gains are realized
depends on the resistance imposed by geographical barriers. According to the Ricardian
Model, ,,countries will export goods that their labor produces relatively efficiently and will
import goods that their labor produces relatively inefficiently. In other words, a country’s
production pattern is determined by comparative advantage” [10, 13].

Anderson and van Wincoop (2003) demonstrated that increasing trade barriers lead to
increased trade costs and introduced the term ,,multilateral resistance”, which is an approxi-
mation of the average relative bilateral trade costs between a state and all its trading part-
ners. This term is used in gravity models to establish the existence of barriers to trade. The
inclusion of a variable to take into account multilateral resistance is essential for the gravity
model and the use of fixed effects in the model specification is recommended [2].

Péartachi and Gonta (2010), analyzing the gravity model in trade, concluded that ,, The
theoretical development of the gravity model has preoccupied economists since the 1960s,
but even today there can be no question of convergence of opinions” [14].

Anghelache, Anghelache, Anghel, Dumbrava and Sima (2019) totaled methods for cal-
culating variables to create the gravity econometric model [3].

Taking into account the results of the research mentioned above, in our model we will
test and assess on the one hand the effects of free trade agreements (FTA) between the Re-
public of Moldova and its trading partners, and the ,,Brussels effect”, on the other.

Due to the size and importance of the market, the relatively strict standards and the regu-
latory capacity of the European Union, companies trading worldwide may conclude that
maintaining lower standards in non-EU markets is not economically, legally or technically
feasible. Non-EU companies selling internationally could benefit from adopting EU stand-
ards: the ,,Brussels Effect”. This is a globalized unilateral regulatory process created by the
European Union which, de facto, externalizes its rules through internal market regulation
processes, outside its borders. Professor Anu Bradford of Columbia coined the term ,,Brus-
sels effect” in 2012 and named it after an impact comparable to the ,,California effect” that
can be seen in the United States [7].

The Republic of Moldova signed, in 2012, the Agreement on the Free Trade Area within
the Commonwealth of Independent States (CIS), in 2014 the agreement on the Deep and
Comprehensive Free Trade Area (DCFTA) was signed between the Republic of Moldova
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and the European Union (EU). In 2016, the Free Trade Agreement was signed between the
Republic of Moldova and the Republic of Turkey [15].

The gravity model that we will develop includes factors such as the distance between the
Republic of Moldova and trading partners, the importance of trading partners in the develop-
ment of foreign trade and the vulnerability caused by these variables. This model also makes it
possible to establish ways to reduce the country’s vulnerability to foreign trade.

Data and methodology

In this study we will use the panel data regression, which has the advantage of improv-
ing discrepancies generated by heterogeneity between countries. The model will be created
in Eviews version 10, data is taken from the IMF Direction of Trade Statistics and the World
Bank database, the distance between capitals from Google Maps. The dependent variable will
be the total trade of the Republic of Moldova with 20 states: Romania, Germany, Russia, Ita-
ly, Turkey, Poland, Switzerland, Belarus, Ukraine, Czech Republic, Bulgaria, Austria, France,
United Kingdom, USA, Spain, Netherlands, China, Greece and Hungary. The independent
variables will be:

- Rem - this variable was selected to analyze the multilateral resistance terms. It is cal-
culated as the distance between the capital of the Republic of Moldova and the capital of the
trading partner divided by the GDP of the trading partner relative to the global GDP [19];

- d_PIB - this variable is usually included in gravity models. The theoretical founda-
tions for its inclusion and interpretation are debatable. When it is negative it is associated
with the Linder effect. According to Linder’s hypothesis, bilateral trade will be higher when
the per capita GDPs of trading countries are more similar. This method was proposed by
Bohman and Nilsson (2006). When the given variable is positively assessed, the differences
between the Republic of Moldova and the trading partner either in technologies or in rela-
tive endowments such as labor wages, as demonstrated by Tsang and Yip (2007). According
to de Groot, Linders and Rietveld (2005), when this variable is positive, it could reflect that
«rich countries trade more with poor countries, because of comparative cost differences».
When this variable is calculated as the difference in GDP per capita between the 2 states (the
method used in this model) would explain trade by the fact that countries have compara-
tive advantages or preferences for certain goods. Thus, the variable d_PIB can be associated
with the comparative advantage (Ricardo’s theory) or with the factor endowments (Heck-
scher-Ohlin theory). Since Heckscher-Ohlin theory can be tested separately, by calculating
variables for differences in factor endowments Anghelache et al. (2019), in this model we
will consider that, if the variable is positive, it reflects that trade between the Republic of
Moldova and its partners is influenced by the comparative advantage. It is calculated as the
difference between GDP per capita in the Republic of Moldova and in the partner country
in foreign trade [3, 6, 9, 17];

- Scale - captures market size or consumer number. It is calculated that the product be-
tween the population of Republic of Moldova and the population of the partner;

- variable dummy RM_ALS - which has a value of one for trading partners with which
the Republic of Moldova has concluded a free trade agreements (FTA) since the year in
which they were signed, and value 0 if there are no free trade agreements;

- variable dummy Brussels_effect - which has a value of one for European Union mem-
bers, since the year they became EU members, in order to assess the ,,Brussels effect”, and
zero when they are not part of the EU.
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Results and discussions. We will run the panel data regression with fixed effects and the
Cross-section SUR setting. The SUR Cross-section setting allows the contemporary correlation
between fixed cross-section effects. Also, due to a lack of statistical data and in order not to be
influenced by the pandemic effect, we will take the sample between 1996 and 2019. The result

of the model is presented in the figurel.1.

Figure 1.1. Result of the gravity econometric model.

Dependent Variable: LCOMERT _TOTAL
Method: Panel EGLS (Cross-section SUR)

Date: 102121 Time: 15:45
Sample; 1996 2019
Feriods included: 24
Cross-sections included: 20

Total panel (balanced) observations: 430
Linear estimation after one-step weighting matrix

Wariable Coefficient Std. Error t-Statistic Frob.
C -156.2904 4 109676  -38.02936 0.0000
LREM 0.835130 0.031164 28.40425 0.0000
LD _PIB 1.413229 0.0215495 65.44260 0.0000
L3CALE 9761139 0.2888381 33.78962 0.0000
RM_ALS 0.397728 0.020438 19.41243 0.0000
EFECTUL_BRUS3ELS  0.528340 0.017530 30.13817 0.0000
Effects Specification
Cross-section fixed (dummy variables)
Weighted Statistics
R-squared 089586300 Mean dependentwvar 17 98256
Adjusted R-squared 0.9585578 3.D. dependentwvar 36.84939
S.E. of regression 1.023482 Sum squared resid 476 6282
F-statistic 1364.887 Durbin-Watson stat 1.919523
Prob(F-statistic) 0.000000

Source: developed by the author in Eviews.

The variable Irem is used to control for the multilateral resistance terms and in accordance
with the examined bibliography, the estimates of the variable are positive and significant. The
farther a pair of countries are from the other trading partners, the more transactions they will
make between them. It is shown that distance and therefore trade costs have a rather severe
impact on the values of exports and imports of goods. This fact confirms that distance counts

202



Academia de
Administrare Publicd

Revistd stiintifico-practicd nr. 2/2021 AAP

for the foreign trade of the Republic of Moldova and represents a factor that cannot be changed,
it is a source of dependence and vulnerability that cannot be overcome. The importance of
relative trade costs in determining trade flows is also demonstrated.

The second independent variable is Id_pib and, since it is positive, we associate it with
Ricardo’s theory of comparative advantages. A very high T-statistic confirms that the trade of
the Republic of Moldova is strongly influenced by the comparative advantage, exporting goods
that can be produced cheaper and importing goods that cannot be produced. For a developing
state like the Republic of Moldova, Ricardo’s theory remains valid. According to the Ricardian
model, the Republic of Moldova should focus on the production and export of those goods to
which it has a relative comparative advantage, thus diminishing its trade vulnerability.

The Iscale variable is positive and has the highest coefficient, clear proof that the number
of consumers and the size of the market have the greatest impact on trade relations. Changes
to this variable do not depend on the actions taken by the Republic of Moldova and represents
the vulnerability of the Republic of Moldova to trading partners. This can be changed by
diversifying foreign trade partners, however that would be difficult when taking into account
the effect of the variable lrem.

Variable RM_ALS is positive and significant. Even if the free trade agreements that the
Republic of Moldova has signed are recent, they have had a positive impact on the development
of trade. Free trade agreements are a way of reducing the vulnerability of foreign trade by
creating predictable long-term relationships with clear and enforceable rules for all members
of the agreement.

The variable of the Brussels_effect is also positive and significant, confirming that the
«Brussels effect” affects the Trade of the Republic of Moldova. Although the global power of
this effect could diminish, since in the future the EU economy will have a smaller share of
the world economy, at regional level the power of this effect will increase. We believe that the
Republic of Moldova will be even more strongly influenced by this effect in the future, but it
should not be approached as a vulnerability, but on the contrary. Since other states are equally
influenced by the ,,Brussels effect”, the adoption of EU rules and regulations can facilitate and
increase the exports of the Republic of Moldova to existing trading partners, such as new
markets, which have also adopted EU rules and regulations, thus reducing the vulnerability of
the Republic of Moldova’s external trade.

Conclusions:

Based on the model we can conclude:

- the gravity model predicts very well the trade relations of the Republic of Moldova and
helps us to identify the sources of vulnerability of the foreign trade of the Republic of Moldova;

- the variable Irem confirms that distance has a negative effect on trade in the Republic of
Moldova and has a source of vulnerability that cannot be overcome;

- the variable 1d_pib suggests Ricardo’s theory of comparative advantage and that the
Republic of Moldova could reduce its vulnerability, focusing on the production and export of
products in areas where it has a comparative advantage;

- variable RM_ALS confirms the positive effect of free trade agreements for the Republic of
Moldova, and suggests a direction to reduce the vulnerability;

- variable ,,Brussels_effect” confirms that the total trade of the Republic of Moldova is
influenced by the ,,Brussels effect”. The adoption of EU rules and regulations can facilitate or
increase the exports of the Republic of Moldova to existing markets, as well as to new markets
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that are also influenced by the ,,Brussels effect”, thus the Republic of Moldova can diminish its
vulnerabilities to external trade;

- exporters from the Republic of Moldova should focus on developing trade relations with
countries located at relatively short distances, with which the Republic of Moldova has already
signed free trade agreements.

Therefore, some vulnerabilities of the foreign trade of the Republic of Moldova cannot be
overcome, but only diminished.

As a direction for future research, the model could be tested with a larger number of
variables, such as borders, exchange rate, common language, Heckscher-Ohlin theory, etc.
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MECHANISMS FOR ATTRACTING HUMAN RESOURCES
IN ORGANIZATIONS OF THE REPUBLIC OF MOLDOVA
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Summary

The article examines the main challenges in attracting human resources to achieve goals in the
organizations of the Republic of Moldova. The results of the study, as well as proposals for improv-
ing the mechanisms for attracting human resources are provided.

Keywords: human resources, attracting, outsourcing, teleworking.

https://doi.org/10.52327/1857-4440.2021.2(20).23
CZU: 331.5:331.101.262(478)

Introduction. Human resources are a key strategic factor in the successful development
of an organization and the socio-economic development of the state. Human resources are
the elements of a very complex system, which makes all the processes of society. Over the
past 25 years the demographic situation in the Republic of Moldova is characterized by a
decrease in the active part of the population.

The outflow of population generates the problem of deficit of human resources, which
has taken a negative trend line. Attracting both qualified and unqualified personnel is a
pressing challenge for managers of domestic organizations. The changes occurring at the
macro level are reflected in the intra-organizational approach of management. Managers
face a difficult task in finding new and effective mechanisms to help in solving the staffing
problem, applying a systematic and multi-level approach to management, taking into ac-
count external and internal factors.

Scientific works of scientists and researchers in the field of management, economics and
sociology, which paid special attention to the importance of strategic management of hu-
man resources, were used in writing the article.

The system of attracting human resources in the context of strategic management of hu-
man resources at the present stage in the Republic of Moldova was studied using various re-
search methods, including: empirical, analytical, comparative method and a questionnaire.
The research has envisaged questionnaires and interviews among managers and employees,
employed by 16 enterprises from ATU Gagauzia (a representative sample of 138 persons).

Practical aspects and results of the research

The classical approaches and methods of human resources management are losing their
relevance and have certain difficulties in applying them under the conditions of migration
and labor force shortage. These factors are decisive in the formation of a relevant model of
strategic human resource management for our state.

The system of attracting human resources is the primary and determining stage of new
employees in the organization to perform certain tasks.

The deficit of labor force in the labor market leads to a change in the qualitative charac-
teristics of human resources, which makes it difficult to attract highly qualified, competent
workers. From the total number of surveyed managers, 62.5% of the respondents reported
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that they face difficulties in hiring qualified specialists. This circumstance leads to higher
financial and time costs for attraction and remuneration of personnel, to a decrease in labor
productivity, as well as to a decrease in the overall financial results of the organization.

Social networking is quite an effective tool in the job search and employment process.
According to the survey regarding employment channels, 47.8% of respondents prefer to
search for a job through acquaintances (Fig.1). The peculiarity of employment through ac-
quaintances is characteristic for small organizations and towns in Moldova, especially those
that operate in rural areas.

Fig.1. Distribution of answers to the question: ,,How do you prefer to find a job?
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The modern management of organizations needs to improve the mechanisms of recruit-
ment and hiring.

A distinctive feature of the local approach to attracting human resources from employers
in developed Western countries is that the majority of local employers are not interested in
investing in employee development, but prefer to get a competent professional employee at
the recruitment stage.

It is generally accepted that the normal average time to close a job varies between 20 and
30 days. However, this figure is in direct correlation with labor shortages in the region and the
country. This is also evidenced by the results of the survey, in which 52.9% said the average time
to close a job was between 31 and 50 days, and 17.6% said it was more than 50 days (Fig. 2). The
average lost income incurred ranged from 150.0 to 500.0 lei per vacancy per day.

It is important to consider the quality of the closed position, not the speed of filling it.
Higher qualifications require more time for recruitment.

To solve the problem of the lack of human resources necessary to achieve the goals, there is
a need to apply new approaches and methods. Based on the results of the study; it is proposed
to use innovative tools, such as outsourcing and remote work, in the management activities of
the organization, including public sector institutions.

Outsourcing in the literal translation from the English language means ,,the use of external
sources of expertise or external resources” Reasoned and skillful use of external professional
resources and expertise is an important tool to improve the competitiveness of enterprises and
organizations in the global economy in a fierce struggle to reduce costs and improve produc-
tion efficiency [4, p. 18].
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Figure 2. Average time it takes to close a job, according to surveys.
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Outsourcing in the activities of organizations, including public administration, is a way to
optimize the activities of subjects in which part of the basic or auxiliary functions and pro-
cesses are transferred to third-party organizations, including public organizations, on the basis
of a contract [5].

Outsourcing mechanism is actively used in foreign countries: UK, Germany, Sweden, Slo-
vakia, Romania, Poland, Russian Federation, USA, East Asian countries, etc.

The prerequisites for the application of outsourcing in organizations are:

- scarcity of human resources;

- the need to reduce costs;

- increase in the efficiency of business processes;

- the desire for greater flexibility in addressing issues, the implementation of tasks;

- orientation towards the use of qualified specialists with professional skills and relevant
competencies in certain areas of activity;

- introduction of new management technologies.

Also, one of the solutions to mitigate the problem of labor force deficit can be the use of
the method of remote employment of workers. The Labor Code of the Republic of Moldova
provides the following definition of this method: ,,Distance work is a form of work organiza-
tion in the labor sphere, through which the employee performs the functions inherent to his
occupation, position or profession outside the workplace organized by the employer, including
the use of information and communication technologies” [1].

Use of remote form of employment of workers became the most actual in the conditions
of pandemic caused by coronavirus infection. The organization of the remote format of work
is not affected by the index of ,,sedentarization”. Thus, a worker can be attracted from other
localities, and perhaps even from other states. The boundary of attraction and performance of
work becomes extended. The peculiarity of the remote format of work is the erasure of territo-
rial boundaries in attracting labor and carrying out labor activities. The format used by organi-
zations fits into the present conditions of globalization, becoming more flexible and operative.

The remote format of work will allow the employer to attract human resources with higher
quality characteristics that the organization needs, to save on the organization of the work-
place, which will ultimately have a positive impact on the financial results. In turn, the em-
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ployee becomes more flexible in employment, saves time to travel to and from the place of
work, moderately autonomous in the organization of the workplace and the allocation of time
to perform assigned tasks.

According to surveys, the average time spent on the way to and from work is about 60
minutes (Fig. 3).

Fig.3. Average time spent traveling to and from work.
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It is obvious that the remote format is not suitable for all work and for all professionals.
Conducted audit of the organization of the workplace, working conditions and the process
of performing the established tasks by an employee, will help to identify the feasibility of the
introduction of the proposed format.

Conclusions. With the demographic crisis in the country, managers of organizations are
faced with an acute shortage of human resources.

Given the inestimable importance of human resources necessary to achieve the goals of
organizations, current conditions have a negative impact on the activities of organizations and
the socio-economic development of the state.

To overcome the shortage of human resources, there is a need to improve approaches and
mechanisms to attract them. Outsourcing and remote work are one of the tools that allow to
eliminate human resource deficit. The use of new tools and mechanisms will optimize the
intra-organizational processes and functions of organizations.

The use of a multilevel approach and tools in attracting human resources makes it possible
to create an effective mechanism in management.
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NATIONAL AND INTERNATIONAL LAW:
PRACTICAL DIMENSION

TRANSPOSITION OF THE ACQUIS COMMUNAUTAIRE
ON INFORMATION AND CONSULTATION OF
EMPLOYEES INTO THE LEGISLATION OF
THE REPUBLIC OF MOLDOVA
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Summary

Informing and consulting employees, either on the general situation of the community within
the work unit, or on the particular requirements and circumstances of the execution of work by
the individual is an indispensable guarantee of the proper realization of the right to work. The
normative changes made in recent years, following the signing of the Association Agreement and
the establishment of harmonization priorities in the acquis communautaire, serve indispensable
to create a formal and procedural climate sufficient for the proper exercise of the fundamental
right to work and association in labor interests. Considerably the normative gaps capable of limit-
ing their exercise.
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Based on shared core values to support a people centered agenda, the European project has
built on the key values of democracy, transparency and well-being, together with open mar-
kets and competition, underpinned by solidarity and convergence, protecting people’s rights
and facilitating free movement, including of people, goods and services across the country,
which are all shared values. [11] The fundamental commitment of the Member States of the
Union is to promote and ensure the realization of human rights, democracy and the rule of
law, aiming at greater unity among its members in order to safeguard their ideals and princi-
ples and to facilitate their economic and social progress. [5, p. 36]

In this regard, European Union policies approved over the last decade actively promote
transparency and security of employment relations and the need to establish appropriate regu-
latory safeguards to ensure unrestricted access by employees to any information concerning
individual and collective employment relations within the organization. From the perspective
of the European regulatory framework, employee information and consultation can be ap-
proached in two ways:

- informing employees, viewed collectively, on issues of major interest to the employer
(undertaking or establishment) and employees. This form is usually carried out within the
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framework of the bipartite social partnership established between the employer and the pri-
mary trade union organizations or designated employee representatives;

- informing the worker, viewed individually, of the specifics of the employment relation-
ship he or she has with the employer.

If we are to analyses the rigours of European regulations relating to the information and
consultation of employees, as part of the social dialogue existing within the establishment, we
would like to mention the provisions of Directive 2002/14/EC of the European Parliament
and of the Council of 11 March 2002 establishing a general framework for informing and
consulting employees in the European Community, which plays a key role in promoting social
dialogue.

It lays down minimum principles, definitions and arrangements for informing and con-
sulting employees at undertaking level in each country. Given the range of industrial rela-
tions practices in the Member States, they have substantial flexibility in applying the key
concepts of the Directive (employee representatives, employer, employees, etc.) and imple-
menting the arrangements for information and consultation. Management and labour play
a key role in deciding on these arrangements [13].

In the spirit of the above-mentioned EU Directive, it is necessary to strengthen social
dialogue and promote mutual trust within companies in order to foster risk anticipation, to
make work organisation more flexible and to facilitate workers” access to in-house training
while maintaining security, to raise employees’ awareness of adaptation needs, to increase
employees’ willingness to initiate measures and actions that increase their employability, to
promote employee involvement in the running and future of the company and to increase
its competitiveness [4].

Social dialogue is both a means to achieve social and economic goals and a goal in itself, as
it gives people a voice and a stake in their societies and workplaces. It can be bipartite, between
workers and employers, or tripartite, including government. Social dialogue can improve the
design of policy measures; it can contribute to their effective implementation and improve
the quality of outcomes [9, p. 12]. The positive impact of social partnership can also be dem-
onstrated by the fact that, from the moment economic and social policies are formulated, the
mechanism of social partnership is to contribute to the formulation of such policies in such a
way as to promote not only economic growth but also to ensure social justice at the same time,
in a democratic society both objectives being closely interdependent [1, p. 33].

Thus, according to EU Directive 2002/14, information and consultation of employees or
their representatives are required on:

o the recent and probable development of the activities and economic situation of the
undertaking or establishment

« the situation, structure and probable development of employment within the under-
taking or establishment and any anticipatory measures envisaged, in particular where there
is a threat to employment;

« decisions likely to lead to substantial changes in work organization or contractual relations [4].

In order to avoid undue burdens on small and medium-sized enterprises, the Directive
applies only to undertakings employing at least 50 employees or to establishments employ-
ing at least 20 employees, depending on the choice made by the Member State.

Timely information and consultation are essential to meet the challenge of globalization
by developing new forms of work organization [13].
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Involving employees (assigned to non-managerial staff) in the decision-making process
through the use of participatory systems of organization and management would be a key
way of increasing industrial democracy. According to the British Institute of Management,
the main advantages of increased employee participation in decision-making are: a) it encour-
ages their identification with the success of the organization through the creation of improved
working relationships; b) it responds to employees’ aspirations to be able to express their views
on events affecting their work, while contributing to increased job satisfaction [2, p. 39].

By ratifying the Association Agreement with the European Union in 2014, the Republic
of Moldova assumed responsibility for creating and maintaining a regulatory framework ad-
justed to the acquis communautaire, including the obligation to transpose into national law
and practice the European directives in the field of labour relations. In order to ensure the
alignment of the regulatory framework with the above-mentioned EU requirements, as well
as to implement the National Action Plan for the implementation of the Association Agree-
ment between the Republic of Moldova and the European Union for the period 2017-2019
[6],1in 2017 the Parliament of the Republic of Moldova adopted Law No. 155 of 20 July 2017
amending and supplementing the Labour Code of the Republic of Moldova, which, among
other provisions, introduces new requirements and mandatory mechanisms for informing
and consulting employees in the establishment.

Thus, according to the new provisions, in order to ensure the right of employees to man-
age the establishment, the employer is obliged to inform and consult them on relevant issues
in relation to their work in the establishment, including on:

a) the recent and probable development of the activities and economic situation of the
establishment;

b) the situation, structure and probable development of employment within the unit and
any anticipatory measures envisaged, in particular where there is a threat to jobs;

c) decisions likely to lead to significant changes in work organization or contractual relations,
including those relating to mass redundancies or change of ownership of the establishment;

d) the occupational safety and health situation at the establishment, and any measures
likely to affect their provision, including the planning and introduction of new technologies,
the choice of work and protective equipment, the training of employees in occupational
safety and health, etc. [8].

Information shall be provided by sending relevant, complete and truthful data on the
subjects listed, in written form, to the employees’ representatives in good time to enable the
employees’ representatives to prepare, if necessary, for consultation.

Where certain measures are envisaged in respect of employees, information shall be
given at least 30 calendar days before the implementation of the measures. In the event of
liquidation of the establishment or reduction in the number or status of staff, employees
shall be informed at least 30 calendar days before the procedures laid down by law are
initiated.

If there is neither a trade union nor elected representatives in the establishment, em-
ployees shall be informed by a public notice on a notice board with general access to the es-
tablishment’s premises (including each of its branches or representative offices) and, where
appropriate, via the website or e-mail. 8]

Consultation of employees, involves the exchange of views and the establishment of a
dialogue between employee representatives and the employer [4], and takes place:
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a) in meetings with employer representatives at the level relevant to the subject under
discussion;

b) on the basis of information submitted in accordance with paragraph (3) of Article 48
of the Labour Code and the opinion that the employee representatives are entitled to formulate
in this context;

c) with a view to reaching a consensus on the subjects referred to in paragraph (2) b) to d)
which fall within the competence of the employer.

In the process of consultation, employees’” representatives shall have the right to meet the
employer and to obtain a reasoned response to any opinion they may formulate. Where certain
measures are envisaged in respect of employees, consultation shall be carried out in such a way
as to give the employees’ representatives the opportunity to negotiate and reach a consensus
with the employer before the envisaged measures are implemented.

Employee representatives and any experts assisting them shall not disclose to employees
or third parties information which, in the legitimate interests of the establishment, has been
provided to them in confidence following the signing of a written undertaking. This restriction
shall apply wherever such representatives or third parties may be, even after the expiry of their
mandate. In turn, employees will not disclose confidential information received in the same
way from their employer. Failure to respect confidentiality entails an obligation for the guilty
parties to make good the damage caused.

At the same time, the employer is not obliged to disclose information or undertake consul-
tations if such actions may result in the disclosure of a state or trade secret [8].

In modern society, solving important social problems and improving the social climate as
a whole requires the combined efforts of the state, business and citizens, which means devel-
oping social partnership. Although in the Republic of Moldova the social partnership is at an
early stage of development, this process has already involved a wide variety of actors, various
forms of partnership are being realized, and there is a minimum legal framework, [12, p. 72]
which is in the active process of harmonization with the minimum standards set by the acquis
communautaire. All these processes of amending and supplementing the national regulatory
framework will inevitably contribute to promoting and strengthening collective participation
in the management of the establishment and creating an environment conducive to efficiency
in the workplace.

Since it is necessary to establish at Community level a general obligation for every employee
to be provided with a document containing information on the essential elements of his em-
ployment contract or employment relationship, the Community acquis, by Council Directive
91/533/EEC of 14 October 1991, has regulated the obligation to inform the employee of the
terms and conditions applicable to his employment contract or employment relationship [3].

The above-mentioned Directive stipulates that the employer is obliged to inform the em-
ployee of the essential elements of the contract or employment relationship, which relate at
least to the following elements:

a) the identity of the parties;

b) the place of work; if the place of work is not fixed or if there is no basic place of work, it
shall state that the worker has different places of work and the registered office of the under-
taking or, where appropriate, the employer’s domicile;

c) the title, grade, nature or category of the work for which the worker is employed or a
brief characterization or description of the work;
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d) the date from which the contract or employment relationship takes effect;

e) in the case of a fixed-term contract or employment relationship, the estimated duration
of the contract or relationship;

f) the duration of the paid leave to which the worker is entitled or the procedure for grant-
ing and determining it, if the duration cannot be communicated at the time the information
is given;

g) the length of the period of notice to be observed by the employer and the worker in the
event of termination of the contract or employment relationship or the method of determining
such period of notice, if this cannot be indicated when the information is provided;

h) the initial basic amount, the other components and the frequency of payment of the
remuneration to which the worker is entitled;

i) the duration of a normal working day or week of the worker;

j) where applicable: the collective agreements or collective agreements governing the terms
and conditions of employment of the employee; or in the case of collective agreements con-
cluded outside the undertaking by special joint bodies or institutions, the name of the compe-
tent body or joint institution under which the contracts were concluded [3].

In order to comply with European best practices, the above-mentioned provisions were
transposed into the Labour Code, through the amendments made by Law no. 52 of 01.04.2016
[7]. In this context we would like to mention that the Labour Code already provides for both
the employee’s right to information on the conditions of employment [10], but the existing
provisions are not fully in line with the applicable EU directives and need to be adjusted and
supplemented accordingly.

Thus, Article 48 has also undergone some changes as regards the terminology used. The
phrase ,,terms of the individual employment contract” has been replaced by the phrase ,,terms
and conditions of employment” in order to make the rule applicable to the public service [10].

Moldova’s adherence to European values and its commitment to the path of European in-
tegration served as a determining factor in bringing national labour legislation into line with
the minimum EU requirements established by the applicable EU regulatory framework. The
regulatory changes made in recent years, following the signing of the Association Agreement
and the establishment of priorities for harmonization with the acquis communautaire, are
indispensable for the creation of a formal and procedural climate sufficient for the proper ex-
ercise of the fundamental right to work and association in the interests of work, considerably
reducing the regulatory gaps that could limit their exercise.

To sum up, we would point out that informing and consulting employees, either on the
general situation of the collective within the work unit or on the particular requirements and
circumstances of the individual’s work, is an indispensable guarantee of the proper realization
of the right to work. Both the acquis communautaire and the national legislation of the Repub-
lic of Moldova give a special role to this category of employees’ rights, promoting the rigorous
and uniform regulation of the procedures applicable to this category of rights.
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ECtHR JURISPRUDENCE ON THE MATTER
COLLECTION OF PERSONAL DATA
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Summary

The protection and storage of personal data are clearly related to the right to respect for pri-
vacy, as guaranteed by art. 8 of the European Convention on Human Rights. The latter provision
protects a whole range of rights, namely the right to respect for private and family life, home and
correspondence. The principle is that art. 8 protects personal information in respect of which an
individual can legitimately hope that it will not be published or used without his or her consent.

The study aims to break into the jurisprudence of the European Court of Human Rights, the
main objective being to identify decisions that have a fundamental impact on the doctrine and
practice of personal data collection.

We are aware that multiple regulations in the field of personal data collection can be deduced
from the practice of the Court of Justice of the European Union (CJEU). However, given the direct
impact of ECtHR decisions on the Republic of Moldova, we found it appropriate to summarize
only this aspect. However, in subsequent studies we will address the issue of personal data protec-
tion by the Court of Justice of the European Union.

The basic idea, derived from that study, is that the Moldovan authorities should adjust their
legislation and practices to the standards set out by the ECtHR and thus avoid possible convic-
tions by the European Court.

Keywords: personal data; European Convention on Human Rights; European Court of Hu-
man Rights; Article 8 of the Convention; data collection.
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The protection and retention of personal data is clearly part of the right to respect for pri-
vate life as guaranteed by Article 8 of the European Convention on Human Rights. The latter
provision protects a whole range of rights, namely the right to respect for private and family
life, home and correspondence.

The principle is that Article 8 protects personal information which an individual can legiti-
mately expect not to be published or used without his or her consent.

It follows from the content of Article 8 ECHR that ,,Everyone has the right to respect for his
private and family life, his home and his correspondence [26]”.

At the same time, interference by a public authority with the exercise of this right is not
permitted unless such interference is provided for by law and constitutes a measure which, in
a democratic society, is necessary for national security, public safety, the economic well-being
of the country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others [26, art. 8, paragraph 2].

Although Article 8 is primarily concerned with the protection of the individual against ar-
bitrary interference by public authorities, positive obligations inherent in effective respect for
private or family life can be added to it.
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These obligations may involve the adoption by the State of measures designed to ensure
respect for privacy even in the sphere of relations between individuals, e.g. an Internet user
and persons providing access to a particular website. In other words, the state has a positive
obligation to take measures to effectively prevent acts that seriously harm data relating to an
individual, sometimes through effective criminal law provisions.

With regard to the Internet, state liability can undoubtedly be incurred by third parties
storing data of individuals.

The protection of personal data has been widely enshrined in the case law of the European
Court of Human Rights. Conventionally, for purely scientific reasons, we could classify the
case law of the ECtHR on the protection of personal data into 3 main areas. We have in mind:

1. ECtHR decisions on the collection of personal data;

2. ECtHR decisions on the storage and use of personal data;

3. ECtHR decisions in relation to deletion or destruction of personal data.

In the present study we intend to analyses judicial practice exclusively on the dimension of
the collection of personal data. Other aspects such as storage, use, deletion and destruction of
personal data will be addressed in the scientific research that follows.

With regard to the ECtHR decisions with reference to the collection of personal data, it
should be noted from the outset that the process of collecting personal data has undergone
a huge development in recent times. The diversity of data collected is impressive: DNA and
fingerprint information; G.P.S. data; medical data; interception of communications, telephone
calls and covert surveillance; monitoring of computer use by employees; voice samples; video
surveillance.

As is only natural, the ECtHR decisions have covered many of these issues.

With reference to DNA and fingerprint information, the ECtHR has clarified as follows:
,»The mere recording of data relating to the private life of an individual constitutes interfer-
ence within the meaning of Art. 8 [of the European Convention on Human Rights, which
guarantees the right to respect for private and family life, home and correspondence]... In
this respect, it is easy to note that Article 8 of the European Convention on Human Rights
expressly states: ,,Everyone has the right to respect for his private and family life, his home and
his correspondenc™. The subsequent use of the stored information has no impact on this find-
ing [...]. However, in determining whether personal information retained by the authorities
involves any [aspect] [...] of privacy [...], the Court will take due account of the specific context
in which the information in question was recorded and retained, the nature of the records, the
way in which those records are used and processed and the results that may be obtained [...]
[20, paragraph 67]”.

With regard to the GPS data, the ECtHR specified that the applicant, suspected of involve-
ment in bomb attacks committed by a left-wing extremist movement, complained in particu-
lar that his GPS surveillance and the use of the data thus obtained in the criminal proceedings
against him violated his right to privacy. The Court ruled that there had been no violation of
Article 8 of the Convention. The GPS surveillance and the processing and use of the data thus
obtained did indeed constitute an interference with the applicant’s right to respect for his pri-
vate life. However, the Court observed, it pursued the legitimate aims of protecting national
security, public safety and victims’ rights, and preventing the commission of criminal offences.
It was also proportionate: the GPS surveillance was ordered only after less intrusive investiga-
tive methods had proved insufficient was conducted over a relatively short period (of about
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three months) and affected the applicant only when he was travelling in his accomplice’s car.
The applicant could not therefore claim that he was subject to total and exhaustive surveil-
lance. Given that the investigation concerned very serious offences, GPS surveillance of the
applicant was thus necessary in a democratic society [23].

A similar approach was taken in the case of Mohamed Ben Faiza v. France, brought on 22
May 2012. The applicant in that case complained, in particular, of interference with his privacy
following the installation of a GPS tracking device in his vehicle in order to monitor his move-
ments in the course of an investigation into drug trafficking. The Court communicated the
application to the French Government and addressed questions to the parties under Article 8
(right to respect for private life) of the Convention [27].

The issue of collection of medical data has been confirmed in the case against Latvia. The
applicant claimed, in particular, that the collection of her personal medical data by a state
agency - in this case, the Health and Work Capacity Quality Control Inspectorate (,, MADEK-
KI”) - without her consent violated her right to respect for her private life. In this judgment,
the Court recalled the importance of the protection of medical data in order for a person to
enjoy the right to respect for his or her private life. It ruled that Article 8 of the Convention
had been violated in the applicant’s case, finding that the applicable legislation did not indi-
cate with sufficient clarity the extent of the margin of discretion conferred on the competent
authorities and the manner in which it should be exercised. The Court noted, in particular,
that Latvian law did not limit in any way the scope of the private data that could be collected
by MADEKKI, which resulted in the collection of the applicant’s medical data for a period of
7 years without distinction and without any prior assessment of whether such data could pos-
sibly be decisive, relevant or important for the fulfillment of any purpose that the research in
question would have pursued [12].

With regard to the interception of communications, telephone conversations and secret
surveillance, the ECtHR has been prodigiously active and several relevant decisions have been
recorded. We mention the most relevant ones:

The case of Klass and others v Germany. In this case, the applicants, five German lawyers,
complained in particular about German legislation which allowed the authorities to moni-
tor their correspondence and telephone communications without requiring the authorities
to inform them afterwards of the measures taken against them. The Court held that there
had been no violation of Article 8 of the Convention, finding that the German legislature
was justified in regarding the interference resulting from the contested legislation with the
exercise of the right guaranteed by Article 8, paragraph 1 as necessary in a democratic soci-
ety in the interests of national security and in order to prevent disorder or criminal offences
(Article 8, paragraph 2). The Court observed, in particular, that these powers to carry out
secret surveillance of citizens, which are characteristic of a police State, are tolerable under
the Convention only to the extent strictly necessary to protect democratic institutions. Not-
ing, however, that democratic societies today are threatened by highly sophisticated forms
of espionage and terrorism, which requires that the State must be able, in order to counter
such threats effectively, to supervise in secret subversive elements operating within its ju-
risdiction, the Court held that the existence of certain legislation granting the power to
supervise in secret correspondence, postal communications and telecommunications is, in
exceptional circumstances, necessary in a democratic society in the interests of national
security and/or to prevent disorder or criminal offences [8].
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Malone v United Kingdom. Charged with a series of offences relating to concealing stolen
property, the complainant complained in particular about the interception of his telephone
and postal communications by or on behalf of the police and the ,,counting” of his telephone
calls (a process involving the use of a device which records the numbers called from a particu-
lar telephone and the time and duration of each call). The Court ruled that there had been a
violation of Article 8 of the Convention, both in relation to the interception of communica-
tions and the sending of records of the numbers dialled to the police, because they were not
required by law [13].

Kruslin v France. This case concerned the wiretapping ordered by the investigating judge in
a murder case. The Court ruled that there had been a violation of Article 8 of the Convention,
finding that French law did not indicate with sufficient clarity the extent and manner of exer-
cise of the authorities’ discretion in this area. This was all the more evident at the time of the
facts, so that the Court held that the applicant did not enjoy the minimum degree of protection
afforded to citizens under the rule of law in a democratic society [11].

Such an approach has been consistently maintained by the Court in subsequent decisions.
For example, Huvig v France [6]; Halford v UK [5]; Kopp v Slovenia [10]. In the latter case,
the wiretapping of the telephone lines of the applicant’s law firm by order of the Federal Public
Prosecutor is concerned. The Court held that there had been a violation of Article 8 of the
Convention, finding that Swiss law did not indicate with sufficient clarity the extent and man-
ner of exercise of the authorities” discretion in this area. The Court therefore held that the ap-
plicant, in his capacity as a lawyer, did not enjoy the minimum degree of protection required
by the rule of law in a democratic society [10].

Amann v. Switzerland. The case concerns the telephone call received by the applicant from
the embassy of the former Soviet Union - to order a depilatory device which he was advertis-
ing - intercepted by the public prosecutor’s office, which asked the intelligence service to draw
up a file on the applicant. The Court held that Article 8 of the Convention had been breached
in the present case because the telephone call had been recorded, and that the same Article had
been breached because the file had been created and kept, finding that such interference with
the applicant’s right to respect for his private life was not provided for by law, since Swiss law
was unclear as to the discretionary power of the authorities in this area.

Taylor-Sabori v United Kingdom. This case concerned the interception by the police,
as part of a covert surveillance operation, of messages sent to the applicant’s pager. The
Court ruled that Article 8 of the Convention had been violated in this case. Noting in
particular that, at the time of the facts in question, there was no legal system governing
the interception of pager messages transmitted via a private telecommunications system,
it found, as the United Kingdom Government conceded, that the interference was not
provided for by law [22].

Wisse v France. In this case, two applicants were arrested on suspicion of armed robbery
and remanded in custody. Pursuant to an arrest warrant issued by the investigating judge, tele-
phone conversations between them and their relatives to the speaker were recorded. The appli-
cants’ request that the proceedings relating to the recording of their conversations be declared
null and void was rejected. They argued that the recording of the conversations at the speaker
constituted an interference with their right to respect for private and family life. The Court
held that there had been a violation of Article 8 of the Convention in the present case, find-
ing that French law did not indicate with sufficient clarity how and to what extent there was
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a possibility of interference by the authorities in the private lives of detainees, nor the extent
and manner of exercise of their discretion in the area in question. Consequently, the applicants
did not enjoy the minimum degree of protection required by the rule of law in a democratic
society. The Court observed, in particular, that the systematic recording of conversations with
the speaker for purposes other than prison security deprived the speakers of their sole raison
détre, namely to enable persons deprived of their liberty to preserve to a certain degree their
privacy, including the private nature of discussions with their families [25].

Kennedy v United Kingdom. Convicted of murder - in a controversial case because of miss-
ing and conflicting evidence - and released from prison in 1996, the claimant, suspecting that
the police were intercepting his communications after he started a small business, complained
to the Investigatory Powers Tribunal (IPT). He was finally informed in 2005 that no finding
had been made in his favour in respect of the complaints made. This meant that his communi-
cations had not been intercepted or that the IPT considered any interception to be lawful. The
IPT did not provide any further information. The complainant complained about the alleged
interception of his communications. The Court held that there had been no violation of Article
8 of the Convention, finding that UK law on the interception of domestic communications,
in conjunction with clarifications provided by the publication of a code of conduct, indicated
with sufficient clarity the procedures for authorising and processing interception warrants, as
well as the processing, communication and destruction of the data collected. In addition, there
was no evidence of significant deficiencies in the application and functioning of the surveil-
lance regime. Therefore, and in view of the safeguards against abuse in the proceedings, as well
as the more general safeguards afforded by the Commissioner’s control and the IPT’s examina-
tion, the surveillance measures complained of, in so far as they could have been applied to the
applicant, were justified under Article 8, paragraph 2 of the Convention [7].

Dragojevic v Croatia. This case mainly concerned secret surveillance of telephone conver-
sations of a suspected drug trafficker. The applicant argued, in particular, that the investigating
judge did not follow the procedure required by Croatian law to effectively assess whether the
use of secret surveillance was necessary and justified in his particular situation. The Court held
that Article 8 of the Convention had been breached in the present case. It found, in particular,
that Croatian law, as interpreted by the national courts, did not provide reasonable clarity as
to the discretionary powers of the authorities to order surveillance measures and did not in
practice - as in the applicant’s case - provide sufficient safeguards against possible abuse [3]. A
similar approach can be found in two other decisions of Croatian origin: Basic v Croatia [2]
and Matanovic v Croatia [14].

The case of R.E. v. United Kingdom. The applicant, who was arrested and detained in North-
ern Ireland on three occasions in connection with the murder of a police officer, complained in
particular about the regime of secret surveillance of consultations between prisoners and their
lawyers and between vulnerable prisoners (mentally disordered persons) and ,,appropriate
adults” (relative, guardian, or person with experience in dealing with mentally disordered per-
sons). This case was examined in the light of the principles developed by the Court in the field
of interception of telephone conversations between lawyer and client, which require stringent
safeguards. The Court found that these principles must be applied to the secret surveillance of
consultations between lawyer and client in a police station. In the present case, the Court ruled
that Article 8 of the Convention had been violated with regard to the secret surveillance of
legal consultations. It noted, in particular, that the guidelines providing for the safe handling,
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storage and destruction of material evidence obtained under secret surveillance had been in
place since 22 June 2010. However, at the time of the applicant’s detention in May 2010, those
guidelines were not yet in force. The Court was therefore not convinced that the domestic law
provisions in force at the time of the facts provided sufficient safeguards to protect the appli-
cant’s consultations with his lawyer obtained under secret surveillance. The Court also held
that there had been no breach of Article 8 in relation to the secret surveillance of consultations
between persons deprived of their liberty and ,,appropriate adults”, finding in particular that
they were not subject to professional secrecy and therefore a person deprived of liberty could
not have the same expectation of privacy as in the case of a legal consultation. In addition, the
Court was satisfied that the relevant domestic provisions, insofar as they related to the possible
supervision of consultations between detainees and ,,appropriate adults”, were accompanied
by adequate safeguards against abuse[18].

Roman Zakharov v. Russia, a case concerning the secret interception of mobile phone
communications in Russia. The complainant, the editor-in-chief of a publishing house, com-
plained in particular that mobile phone network operators in Russia were obliged by law to
install equipment enabling law enforcement agencies to carry out operational investigative
measures and that, without sufficient safeguards under Russian law, this allowed widespread
interception of communications. The Court held that Article 8 of the Convention had been
violated in the present case, finding that the Russian legal provisions governing the inter-
ception of communications did not provide adequate and effective safeguards against the
arbitrariness and risks of abuse inherent in any system of covert surveillance, which was ex-
tremely high in a system such as that in Russia, where the secret services and the police had
direct access, by technical means, to all mobile phone communications. In particular, the
Court found shortcomings in the legal framework in the following areas: the circumstances
under which public authorities in Russia are entitled to use secret surveillance measures;
the duration of such measures, in particular the circumstances in which they should cease;
the procedures for authorising interception, and the storage and destruction of intercepted
data; the control of interception. In addition, the effectiveness of the remedies available to
challenge the interception of communications was affected by the fact that they were only
available to persons who could prove the interception and that obtaining such evidence was
impossible in the absence of a system of notification or the possibility of having access to
interception information [19].

Szabo and Vissy v Hungary. That case concerned Hungarian legislation on secret anti-
terrorist surveillance, introduced in 2011. The applicants complained, in particular, that
there was a possibility of being subject to unjustified and disproportionately intrusive meas-
ures in the Hungarian legal framework of secret surveillance for national security purposes
[i.e. ,,Article 7/E (3) on surveillance”]. In particular, the applicants argued that this legal
framework was prone to abuse, especially in the absence of judicial review. In the present
case, the Court held that there had been a violation of Article 8 of the Convention. It accept-
ed that it was a natural consequence of today’s forms of terrorism for governments to resort
to state-of-the-art technology, including massive communications monitoring, to anticipate
imminent incidents. However, the Court was not convinced that the legislation in ques-
tion offered sufficient safeguards to prevent abuse. In particular, the scope of the measures
could have included virtually anyone in Hungary, given the new technologies that allow the
government to intercept large volumes of data even on persons outside the original scope
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of the operation. On the other hand, such measures were ordered entirely by the executive,
without any assessment of whether the interception of communications was strictly neces-
sary and without any effective corrective measures, even judicial ones, being implemented.
The Court further held that there had been no violation of Article 13 (right to an effective
remedy) of the Convention in conjunction with Article 8 in the present case, reiterating that
Article 13 cannot be interpreted as imposing a remedy against the state of domestic law [21].

Mustafa Sezgin Tanrikulu v. Turkey. The applicant complained about a domestic court’s
decision in 2005 to allow the interception of communications of any person in Turkey, in-
cluding his own, for about one and a half months. He claimed, in particular, that the inter-
ception measures constituted an abuse of the national law in force at the time. He also stated
that he had no effective remedy because the national authorities refused to investigate his
complaints about the interception of his communications. The Court ruled that there had
been a violation of Article 8 of the Convention, finding that the interception order in this
case was not provided for by law. The Court also found a violation of Article 13 (right to an
effective remedy) of the Convention [15].

With reference to the monitoring of computer use by employees, the ECtHR has is-
sued two major judgments, one against Romania and one against France. In the case of
Barbulescu v. Romania, a private company’s decision to dismiss an employee - the applicant
- after monitoring his electronic communications and their content is concerned. The ap-
plicant complained that his employer’s decision was based on a violation of his privacy and
that the national courts had failed to protect his right to respect for his privacy and corre-
spondence. The Grand Chamber of the Court ruled that there had been a violation of Article
8 of the Convention, finding that the Romanian authorities had failed to adequately protect
the applicant’s right to respect for his private life and correspondence. Consequently, they
had failed to strike a fair balance between the interests at stake. In particular, the domestic
courts failed to establish whether the applicant had received prior notice from his employer
of the possibility that his communications might be monitored; they also failed to take into
account the fact that the applicant had not been informed of the nature or extent of the mon-
itoring, or of the extent of the monitoring of his privacy and correspondence. In addition,
the national courts failed to establish, first, the specific reasons justifying the introduction
of monitoring measures; second, whether the employer could have used fewer measures
involving intrusion into the applicant’s privacy and correspondence; third, whether those
communications could have been accessed without the applicant’s knowledge [1].

In the second case - Eric Libert v France - the applicant complains, in particular, of a breach
of his right to respect for his private life resulting from the fact that his employer (the French
national railway company, SNCF) opened files on the partition of his work computer’s hard
drive called ,,D:/personal data” without him being present. He was subsequently dismissed
because of the contents of the files in question.

The Court communicated the application to the French Government and addressed ques-
tions to the parties under Article 8 (right to respect for private life) of the Convention [4].

With reference to voice samples, the ECtHR issues two important judgments.

First, we consider the case of P. G. and ]. H. v. the United Kingdom, which concerns the
recording of the applicants’ voices in a police station following their arrest on suspicion of
having committed a robbery. The Court held that there had been a breach of Article 8 of the
Convention in the present case in relation to the use of secret listening devices in the police
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station. Noting in particular that, at the time of the facts, there was no formal system regulat-
ing the use of secret listening devices by the police at the police station, the Court found that
the interference with the applicants’ right to privacy was not provided for by law. In this case,
the Court also found that there had been a violation of Article 8 in view of the use of a secret
listening device in an apartment and that there had been no violation of Article 8 in relation to
obtaining information about the use of a telephone [17].

And secondly, in Vetter v France, following the discovery of the body of a person with
gunshot wounds, the police, suspecting that the applicant had committed the murder, installed
listening devices in an apartment he regularly visited. The Court held that there had been a
violation of Article 8 of the Convention, finding that French law did not indicate with suffi-
cient clarity the extent and manner of exercise of the authorities” discretion in relation to the
listening devices [24].

With reference to video surveillance, the ECtHR has concerned two cases originating in
the UK and Germany. These are the case of Peck v UK [16] and the case of Kopke v Germany
[9]. In the latter case, the applicant, a cashier in a supermarket, was dismissed without notice
for theft following a covert video surveillance operation carried out by her employer with the
assistance of a private detective agency. She unsuccessfully challenged the dismissal before
the employment tribunals. Her complaint on constitutionality grounds was also rejected.
The Court rejected the applicant’s complaint under Article 8 of the Convention as inadmis-
sible (manifestly ill-founded). It concluded that the domestic authorities had maintained a
fair balance between the employee’s right to respect for private life and her employer’s inter-
est in protecting her property rights and the public interest in the proper administration
of justice. The Court noted, however, that the competing interests involved might be given
different weight in the future, given the extent to which intrusions into privacy have become
possible thanks to new and increasingly sophisticated technologies [9].

In conclusion of the above, we come up with the following findings and recommendations
for lawmakers and legal practitioners in the Republic of Moldova.

1. The basic idea, drawn from the study;, is that the Moldovan authorities should adjust their
legislation and practices to the standards set by the ECtHR and thus avoid possible condemna-
tions by the European Court.

2. The study revealed the complexity of the cases handled by the European Court of Hu-
man Rights. The issue of personal data protection has been steadily gaining ground in judicial
practice, especially in recent years.

3. Access to personal data remains the most vulnerable area for abuse by authorities or
third parties. There is therefore a need for legal and institutional intervention to regulate data
activity more effectively.

4. From the research carried out, we have concluded that a large part of the violations
brought before the ECtHR are due to the defective application of national legislation by law
enforcement bodies, especially the police. Therefore, we consider absolutely necessary a re-
configuration of the whole architecture of operation with personal data by law enforcement
institutions in the Republic of Moldova.

5. With the development of information technologies, the constant shift of social and legal
relations from offline to online and the effective entry of the Internet into every home in the
Republic of Moldova, there is a pressing need to reconceptualize the doctrine of human rights
protection, extending it to the Internet.

224




Academia de
Administrare Publicd

Revistd stiintifico-practicd nr. 2/2021 AAP

Bibliography

1. Case of Barbulescu v. Romania. Application nr. 61496/08. Decision from 30.11.2016
- ,Grand Chamber hearing concerning the monitoring of an employee’s use of the
Internet and his resulting dismissal”. https://hudoc.echr.coe.int/eng-press#{%22item
1d%22:[%22003-5563699-7014511%22]} (accessed on 24.09.2021).

2. CaseofBasicv. Croatia. Application nr.22251/13. Decision from 25 October 2016. https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-167801%22]} (accessed on 26.09.2021).

3. Case of Dragojevic v. Croatia - ,Insufficient reasons given by Croatian courts
when ordering telephone tapping of drug-trafficking suspect”. Application nr.
68955/11. Decision from 15.01.2015. https://hudoc.echr.coe.int/eng-press#{%22item
1d%22:[%22003-4982444-6110006%22]} (accessed on 25.09.2021).

4. Case of Eric Libert v. France. Application nr.588/13. Decision from 30 March 2015. https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-154050%22]} (accessed on 25.09.2021).

5. Case of Halford v. The United Kingdom. Application nr. 20605/92. Decision from 25
June 1997. https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58039%22]} (accessed
on 27.09.2021).

6. Case of Huvig v. France. Application nr.11105/84. Decision from 24 April 1990. https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57627%22]} (accessed on 27.09.2021).

7.CaseofKennedyv. The UnitedKingdom. Applicationnr.26839/05.Decisionfrom 18.05.2010.
https://hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003-3133083-3481117%22]}
(accessed on 24.09.2021).

8. Case of Klass and Others v. Germany. Application nr.5029/71. Decision from 6
September 1978. https://hudoc.echr.coe.int/eng#{%22dmdocnumber%22:[%22695387%22
1,%22itemid%22:[%22001-57510%22]} (accessed on 24.09.2021).

9. Case of Kopke v. Germany. Application nr.420/07. Decision from 5 October 2010. https://
hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003002-782%22]} (accesat la 21.09.2021).

10. Case of Kopp v. Switzerland. Application nr.13/1997/797/1000. Decision from 25
March 1998. https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58144%22]} (accessed
on 27.09.2021).

11. Case of Kruslin v. France. Application nr.11801/85. Decision from 24 April 1990.
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57626%22]} (accesat la 26.09.2021).

12. Case of L.H. v. Latvia nr.52019/07 from 29.04.2014. https://hudoc.echr.coe.int/eng#{%
22itemid%22:[%22002-9365%22]} (accessed on 23.09.2021).

13. Case of Malone v. The United Kingdom. Application nr.8691/79. Decision from 2
August 1984. https://hudoc.echr.coe.int/eng#{%22itemid %22:[%22001-57533%22]} (accessed
on 25.09.2021).

14. Case of Matanovic v. Croatia. Application nr.2742/12. Decision from 04 April 2017.
https://hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003-5674799-7195198%22]}
(accessed on 27.09.2021).

15. Case of Mustafa Sezgin Tanrikulu v. Turkey. Application nr.27473/06. Decision from 18
July 2017. https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-175464%22]} (accessed
on 23.09.2021).

16. Case of Peck v. The United Kingdom. Application nr.44647/98. Decision
from 28 January 2003. A se vedea: https://hudoc.echr.coe.int/eng-press#{%22item
id%22:[%22003-687182-694690%22]} (accessed on 20.09.2021).

225



Academia de
Administrare Publica

AAP RELATII INTERNATIONALE. Plus

17. Case of P G. and J. H. v. The United Kingdom. Application nr.44787/98.
Decision from 25.09.2001. A se vedea: https://hudoc.echr.coe.int/eng-press#{%22item
id%22:[%22003-419654-419935%22]} (accessed on 26.09.2021).

18. Case of R. E. v. the United Kingdom. Application nr.62498/11. Decision
from  27.10.2015. A se vedea: https://hudoc.echr.coe.int/eng-press#{%22item
id%22:[%22003-5209726-6454540%22]} (accessed on 20.09.2021).

19. Case of Roman Zakharov v. Russia. Application nr.47143/06. Decision from 04.12.2015.
https://hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003-5246347-6510358%22]}
(accessed on 21.09.2021).

20. Case of S. and Marper v. The United Kingdom. Application nr.30562/04 &
30566/04. Decision from 04 December 2008. https://hudoc.echr.coe.int/eng#{%22item
1d%22:[%22001-90051%22]} (accessed on 22.09.2021).

21. Case of Szabo and Vissy v. Hungary. Application nr.37138/14. Decision from 12.01.2016.
https://hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003-5268616-6546444%22]}
(accessed on 22.09.2021).

22. Case of Taylor-Sabori v. The United Kingdom. Application nr.47114/99. Decision
from 22 October 2002. https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60696%22]}
(accessed on 22.09.2021).

23. Case of Uzun v. Germany. Hotararea preliminara a CtEDO din 02 septembrie 2010.
https://hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003-3241790-3612154%22]}
(accessed on 21.09.2021).

24. Case of Vetter v. France. Application nr.59842/00. Decision from 31 May 2005.
https://hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003002-3861%22]} (accessed on
27.09.2021).

25. Case of Wisse v. France. Application nr.71611/01. Decision from 20 December
2005. https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-71735%22]} (accessed on
23.09.2021).

26. Conventia Europeand a Drepturilor Omului din 4 noiembrie 1950. Intrata in vigoare la
3 septembrie 1953.

27.Requete nr. 31446/12 Mohamed BEN FAIZA contre la France introduite le 22 mai 2012.
Cererea comunicatd Guvernului Francez din 3 februarie 2015. https://hudoc.echr.coe.int/eng
#{%22itemid%22:[{%22001-152665%22]} (accessed on 22.09.2021).

Presented: 15 November 2021.
E-mail: tarna_alex@mail.ru

226




_ I <
Revista stiintifico-practicd nr. 2/2021 AAP
PROCEDURAL DIFFERENCES BETWEEN MUTUAL
LEGAL ASSISTANCE AND INTERNATIONAL
INFORMAL ASSISTANCE

Alesea SCORPAN, PhD student, Moldova State University

Countries around the world face legal impediments when dealing with the recovery of crimi-
nal assets - especially developing countries that do not have the resources to deal with the skills
and creativity of criminals. The scale of the problem is growing and shows us that a more effective
approach is needed to recover stolen funds.

There is a perception that ,,international cooperation” in an investigation and recovery of
assets refers to international legal assistance - the formal process of requesting assistance from
a foreign jurisdiction. However, in practice, there is a step that should be earlier in the process,
which is often ignored or forgotten and which is just as important, if not more so. This is mutual
administrative assistance, often described only as ,,informal assistance”.

Almost all cases of corruption and embezzlement have a significant international dimension,
whether it is foreign bank accounts and residences abroad or a chain of transactions circulating
in several jurisdictions. To start informal international cooperation, all that is required is for an
officer or prosecutor to pick up the phone or email his or her counterpart in another jurisdiction
to request assistance in verifying the information to support a criminal investigation.

This informal cooperation helps the investigation team to develop a better and more complete pic-
ture of the case. It helps them to identify official evidence that may be required from abroad to success-
fully prosecute and, ultimately, to recover any criminal assets with limited resources at hand.

Keywords: legal assistance, recovery, confiscation, seizure, criminal assets, request for assis-
tance, international cooperation.
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Introduction. As long as illicitly acquired funds can be quickly transferred abroad - often
at the touch of a button on a laptop or mobile phone - it can take months or years for law en-
forcement and prosecutors to trace and recover assets. Successful tracing and recovery efforts
often depend on assistance from foreign jurisdictions, a process that is slowed and complicat-
ed by differences in legal traditions, laws and procedures, languages, time zones and varying
capabilities. In this context, international cooperation is essential to the successful recovery of
assets hidden abroad, and practitioners could benefit from international cooperation efforts at
every stage of a case.

Many practitioners immediately resort to drafting a request for international legal assis-
tance when they determine that international cooperation is needed; however, some impor-
tant information can be obtained more quickly through informal channels.

Informal assistance can lead to a quicker identification of assets, confirm the assistance
needed and provide the appropriate basis for a request for international legal assistance.

Main research ideas. A request for international legal assistance is a formal process by
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which jurisdictions seek and provide assistance in gathering information and evidence for
investigations; implement provisional measures; and enforce foreign orders and judgments.
An MLA request is usually submitted in writing and must comply with procedures, protocols
and conditions specified in multilateral or bilateral agreements or domestic law. During the
investigation, these requests generally concern evidence, provisional measures or the use of
certain investigative techniques (such as freezing a bank account, the power to obtain search
and seizure orders, to take formal statements from witnesses and to seize documents). Gener-
ally, a request for international legal assistance is required for the execution of confiscation
orders [1, p. 19].

The formal channels of international cooperation in corruption and asset recovery cases
are in fact the international Conventions that form the basis of a request for international legal
assistance, the Conventions on Corruption and Transnational Organized Crime are about the
importance and necessity of signatories to cooperate and offer each other ,,the widest meas-
ure of cooperation and assistance”. We can refer to the United Nations Convention against
Corruption (UNCAC) [4] and the UN Convention against Transnational Organized Crime
(UNTOC) [3].

In practice, officials are often faced with the difficult problem of how individual states in-
terpret conventions. The differences may be fundamental, such as a civil law versus a common
law system, or just distinctions in the interpretation of specific provisions. Differences in a
country’s laws are another barrier to the kind of cooperation envisaged by the conventions. For
example, the lack of ,,double criminality” between the requesting and receiving state. In such
cases, the elements of the offence may provide a solution between two parties and here infor-
mal channels of cooperation can provide the necessary building blocks to facilitate discus-
sions. It should also not be forgotten that a jurisdiction may also refuse a request for assistance
if it considers that the investigation or charges against the accused are politically motivated or
likely to violate his or her fundamental human rights.

Informal assistance usually consists of any official support provided outside the context of
international legal assistance requests. Although ,,informal assistance” compared to a request
for international legal assistance, it still requires legal authorisation being offered by formal
authorities.

Unlike international legal assistance requests, information collected through informal as-
sistance is not admissible in court. This is basic information that can be used to assist the
investigation and may lead to the preparation of an international legal assistance request. This
process can take place by telephone between counterparts, through administrative coopera-
tion or through face-to-face meetings with members of similar bodies in the other country. It
may include non-coercive investigative measures, such as collecting public information and
intelligence from law enforcement databases, conducting visual surveillance or obtaining in-
formation from financial intelligence units; it may extend to conducting joint investigations or
requesting authorities in another jurisdiction to open a case. What can be requested through
informal assistance versus what should be requested through the legal assistance request pro-
cess may differ by jurisdiction and often information obtained informally should be confirmed
and formalised through a formal request. [5, p.61]

The most common channels for informal assistance include practicing counterparts (in
the case of the Republic of Moldova this would be the Criminal Asset Recovery Agency),
financial intelligence units (in the case of the Republic of Moldova - the Service for the Pre-
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vention and Combating of Money Laundering) and law enforcement authorities. Contact
with these entities is often through direct personal contact or through networks of which the
agencies are members. It should be noted that the Asset Recovery Agency of the Republic of
Moldova has become an observer member of the CARIN (Camden Inter-institutional Asset
Recovery Network) and BAMIN (Balkan Inter-institutional Asset Management Network)
networks.

Information obtained through both channels. So from here we can answer the question -
what kind of informal information can states provide us with through these networks?

1. Investigative assistance (non-coercive):

- suspicious transactions and activity reports;

- records from state databases or information from registers (of vehicles, companies, real
estate);

- visual surveillance;

- interviewing witnesses.

2. Other:

- requesting to start an investigation abroad if the crime was committed in their jurisdiction;

- joint investigative inquiry;

- emergency provisional measures [2, p.127].

Thus, having accumulated the informal information, we can proceed to the phase of draft-
ing a request for international legal assistance, based on the information acquired, namely:

1. Investigative (coercive) assistance and evidence for the court:

- certified documents;

- search or seizure warrant;

- order to monitor bank account;

- Interrogation of witnesses.

2. Provisional measures:

- direct execution of the foreign restraint or attachment order;

- indirect execution by domestic freezing or domestic attachment order.

3. Confiscation:

- direct execution of foreign confiscation order;

- indirect execution by domestic confiscation order [7, p. 4].

The difference between a request for international legal assistance and informal infor-
mation. The difference is visible when we refer to its purpose. Informal information aims at
obtaining information to support the investigation and for the application of emergency pro-
visional measures in some jurisdictions. In the case of a request, we aim to obtain evidence for
use in criminal prosecution and seizure or for the purpose of enforcing a detention order or
seizure order [8, p. 8].

Another differentiation lies in the type of assistance. Informal information provides for as-
sistance with non-coercive investigative measures; pro-active disclosure of information; joint
investigation; initiation of a foreign investigation. A request provides for coercive investigative
measures (such as search orders) and other forms of judicial assistance (such as enforcement
of provisional measures or confiscation orders) [6, p. 10].

The process of contact also differs, in the case of informal intelligence we refer to direct
contact between law enforcement, prosecutors or magistrates directly at the counterpart, be-
tween financial intelligence units, and banking authorities. Broadly speaking, a request in-
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volves indirect contact of the central authorities in each jurisdiction with the specific contact
point (law enforcement, magistrate, prosecutor or judge); letters rogatory through the Minis-
try of Foreign Affairs [7, p. 4].

The requirements also differ, for example in the case of non-formal information the re-
quirement would be agency-agency contact; sometimes the basis being a memorandum of un-
derstanding and the information must be obtained according to the law in force in both states.
In the case of the request, dual criminality would be required, ongoing criminal investigation
or showing a link between the criminal property and the crime [7, p. 3].

Last but not least, the difference between advantages and limitations. Informal informa-
tion has the advantage of obtaining information quickly; there is no need for the formality of
a request (e.g. dual criminality), useful for verifying facts and obtaining general information
to improve a request for international legal assistance. However, information cannot always
be used as evidence; difficulty in determining individuals; few resources allocated to requests
through networks, sometimes in a hurry and due to overload being unproductive; potential
leaks. In the case of requests, the main advantage is the admissibility in court of evidence and
allowing orders to be executed, while among the limitations we could list first of all the time
consumed; then the resources consumed; many requirements that are often difficult to meet
and the same potential leakages.

Conclusion. When a case involves multiple jurisdictions, it is important for practition-
ers to focus immediately on the international cooperation efforts that must be maintained
throughout the case. Some authorities wait until confiscation orders or domestic convictions
have been obtained before beginning the process of pursuing and securing criminal assets
abroad - often with frustrating and negative results, such as when the delay gives the corrupt
official ample opportunity to transfer funds to uncooperative jurisdictions. It is therefore im-
perative to involve authorities in other jurisdictions from the outset, at least through informal
means.

Establishing pro-active contact early on can help practitioners understand the foreign legal
system and potential challenges, obtain additional opportunities and develop a strategy. It
also gives the foreign jurisdiction the opportunity to prepare for its role in providing quality
cooperation.

Forming personal connections with foreign counterparts is the hallmark of successful
criminal asset recovery cases. A phone call, email, video conference or face-to-face meeting
with foreign counterparts will go a long way to expedite the case. It also helps counterparts
build trusting relationships, evaluate strategies and learn about the requirements for filing
international legal assistance requests so they are not rejected in the future.

Experience in asset recovery cases over the past 15 years has shown that it is more effective
to focus on similarities rather than differences to unite two jurisdictions and facilitate coop-
eration between them. Beyond the broad legal framework of UN Conventions, jurisdictions
may also choose to sign a bilateral agreement that formally sets out the terms of cooperation
between two countries. There are many such examples. In addition to acting as a roadmap
for cooperation between jurisdictions, these bilateral treaties represent something more fun-
damental, namely a recognition of compatibility, a meeting of minds between countries and
a declaration of intent to reach a solution for the mutual benefit of states. It demonstrates a
common interest in fighting crime and returning criminal assets to the respective jurisdictions
of the victims.
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Summary

Comparative law is an essential branch of the literature that aims to conduct a multi-faceted
investigation of some types of illicit acts at the international level. The crime of falsifying evidence
from the international normative perspective, offers us the opportunity to analyze, systematize
and address a new typical way or an additional rule for the Criminal Law of the Republic of
Moldova. Therefore, in the present scientific approach we propose as an essential desideratum,
the analysis of the antisocial actions of falsification of evidence at international level for a good
systematization and adjustment of the national legislation.

Keywords: prevention, illegal acts, international law, sanction, subject of law.
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Introduction. Prevention and combating of illegal acts - is a global problem, which can
be solved by prosecuting perpetrators and applying criminal sanctions for committing illegal
actions, only by combining efforts and coordinating court proceedings, including criminal
prosecution, only at the level of humanity, world communities.

The local criminal doctrine denotes the multitude of aspects of scientific research of anti-
social facts in general and crimes of falsification of evidence in particular. An analysis and an
abundant scientific study of the illegal act of falsifying the evidence, is also represented by the
investigation of the elements of comparative law of the targeted crime.

An important role in the process of preventing and combating the falsification of evidence
worldwide is largely the responsibility of the law enforcement agencies of the states, which
apply this sanctioning process in co-relation with the subject of law. The study and analysis of
the typical variant of the crime of falsification of evidence established in the Criminal Code
of the Republic of Moldova, would be practically impossible, without taking into account the
international experience in this field.

Thus, we intend to continue in this scientific approach to draw more attention to the issue
of criminalizing the crime of falsification of evidence in the criminal law of different states,
for knowledge, approach, systematization and of course, in order to achieve comprehensive
proposals and objectives of lege ferenda in co-relation with the reality of the judicial practice
of the Republic of Moldova.

The degree of investigation of the problem at present, the purpose of the research. The
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urgent need to develop this scientific approach arises from the author’s intention to identify
some innovative grounds, circumstances and conditions for the harmonization, completion
and adjustment of national legislation to new types of actions aimed at falsifying evidence.
Likewise, by studying the international laws of some states such as Canada, Slovakia, Iceland,
..., etc., the author aims with the title of proposal towards the end to identify and implement
good practices in this field in the legislation of the Republic of Moldova. . The purpose of this
scientific article is to inform the general public, including law students, lawyers, lawyers of
all categories, notaries, those who administer justice and apply it in judicial practice, but also
doctrinaires concerned with the “comparative law” section. about the legislative provisions of
the crimes targeted in the international criminal arena.

Materials used and methods applied. In the process of elaborating the scientific article we
used several and various methods of scientific research that made possible the proper investi-
gation of the subject, among which we can list: analysis method, synthesis method, deduction
method, systemic method, historical method, comparative method, as well as the empirical
method.

The theoretical-legal basis of the scientific approach includes a series of normative modali-
ties regarding the particularities of dislocation and criminalization of the crime of falsifica-
tion of evidence in the laws of other states. At the same time, in the process of elaborating
this study, the practice of international law bodies was taken into account in order to apply in
practice the criminal law in sanctioning the subject of the crime of falsification of evidence, a
methodology that is described for each state.

Basic content. In accordance with the legal framework of the Republic of Moldova, in the
sense of the notion of the crime of falsification of evidence is understood the application of
criminal liability for acts of falsification of evidence in civil proceedings by a participant in the
trial or his representative, which applies a penalty in the form 500 to 800 conventional units or
unpaid community service from 180 to 240 hours, in both cases with (or without) deprivation
of the right to hold certain positions or to perform a particular activity on a term from 2 to 5
years.

At the same time, within art.310 paragraph (2) Criminal Code of the Republic of Moldova,
it is established that, falsification of evidence in criminal proceedings by the person conduct-
ing the criminal investigation, prosecutor or by the defense counsel admitted in criminal pro-
ceedings is punishable by a fine of 500 to 1,000 conventional units or imprisonment for up to
3 years, in both cases with deprivation of the right to hold certain positions or to exercise a
certain activity for a term of 2 to 5 years."

Thus, Canadian criminal law, within the limits of Part IV with the generic name Offenses
against the administration of law and justice under the Criminal Code of Canada provides
for the prosecution of criminals who intend to endanger the activity of a judicial process, by
threatening the social relations that have the mine to ensure the proper conduct of a judicial
process.

Art.137 of the aforementioned criminal law eloquently falsifying the evidence, incrimi-
nates the legal liability towards the person who, with the intention of misleading, fabricates
anything with the intention of being used as evidence in a judicial procedure, existing or pro-

* Criminal Code of the Republic of Moldova n0.985 of 18.04.2002. Official Gazette no.128-129 of 13.09.2002, in force since
12.06.2003. http://lex.justice.md/index.php?action=view&view=doc&lang=1&id=286230, (accesed on 01.06.2020).
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posed, with means other than perjury or instigation to perjury,’ shall be guilty of an offense
against which there is a term of imprisonment not exceeding fourteen years.’?

It is also worth mentioning that, as evidence, according to the Criminal Code of Canada,
in a judicial process are admitted the data obtained following the conduct of audio or video
conferences.

In order to reiterate the forms of application of criminal sanctions for falsifying evidence
as a result of audio or video conferences, at the early stage there is a need to explain and relate
the given concept, what it means and how it takes place.

According to section 714.1 of the Canada Criminal Code, with the marginal name Audio-
conference and videoconferencing - witness in Canada, it is understood that a court may order
a witness in Canada to testify by audio or videoconference, if the court is of the opinion that it
would be appropriate in view of all the circumstances, including:

a) the location and personal circumstances of the witness;

b) the costs that would be incurred if the witness were present in person;

¢) the nature of the anticipated evidence of the witness;

d) the adequacy of the location from where the witness will submit evidence;

e) the right of the accused to a public and fair hearing;

f) the nature and gravity of the crime;

g) any potential damage to the parties caused by the fact that the witness would not have
seen them, if the court had ordered that the evidence be offered / presented by audio confer-
ence.

It is also noteworthy that, in accordance with Article 714.2 entitled Videoconference — wit-
ness outside Canada, the court receives by videoconference the evidence given by a witness
from outside the Canadian state, unless one of the parties satisfies the court that the receipt
of such testimony would be contrary to the principles of fundamental justice, and within the
limits of art.714.3 Audio-conference - witness outside Canada, it is presumed that the court
may receive evidence given by a witness from outside Canada by audio conference, if it con-
siders it appropriate account of all the circumstances, including those provided in art. 714.1
letters a) -g).

Therefore, anyone who intends or has already admitted to falsifying evidence obtained
from audio or video conferencing, within the limits of Canadian criminal law, will be pun-
ished with a prison sentence of up to 14 years.*

Therefore, analyzing the normative forms of the crime of falsification of evidence in the
respective states, we can deduce that, on the one hand, the criminal legislation of the Republic
of Moldova is much more explicit in this regard, because the legislator expressly established
two separate typical normative forms of wrongdoing. falsification of evidence. In the context
of these provisions, it is worth mentioning that the Moldovan legislator was explicit and noted

? By this term is meant ,,perjury” as an act of perjury or ,,perjured” as a person who performed the act of perjury. Perjury
means the violation of a legal norm and/or an oath taken and the presentation of false evidence. At the same time, the phrase
perjury also means the false oath presented (made) before the court.

* Canada Criminal Code No. C-46 of 1985, as last amended and supplemented on 18.12.2019. https://laws-lois.justice.gc.ca/
eng/acts/c-46/ (accesad on 05.06.2020).

* Canada Criminal Code No.C-46 of 1985, as last amended and supplemented on 18.12.2019. https://laws-lois.justice.gc.ca/
eng/acts/c-46/ (accesed on 05.06.2020).
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separately the antisocial action of falsifying evidence both in a civil trial and in a criminal trial.
Whereas, in the criminal law of Canada, a general institution is attested in art. 137, which
includes in itself, the criminal liability for falsifying the evidence. In other words, it should be
noted that the Canadian legislator, in addition to the general normative version of art. 137, also
provided for criminal liability for offenses of falsification of evidence and in other additional
dislocations, or may be called alternatives, those falsified evidence which is obtained as a result
of the conduct of audio or video conferences.

Following the examined ones, we can conclude that, at least this is attested from the au-
thor’s position, the normative variant of the crimes of falsification of evidence in the criminal
legislation of the Republic of Moldova is more comprehensive and authentic, which can be ap-
plied without great impediments in judicial practice. , in order to solve cases that directly refer
to the illegal action of falsifying evidence in a judicial process.

The National Assembly of the Hungarian state did not expressly incriminate the antisocial
deed called falsification of evidence in criminal law, but in Chapter XXVT highlighting Crimes
against the judiciary, dislocated art.268 entitled False accusation, which in a legal measure,
sanctions the subject which admits the falsification of evidence in a judicial process.

Thus, according to Article 268 of the Hungarian Criminal Code, a person who falsely ac-
cuses another person before an authority of committing an offense and/or transmits to the
authority any falsified evidence against another is punishable by imprisonment for up to 3
years. persons relating to a crime.’

In Title V with the generic name Other forms of interference with the activities of public
authorities within the Criminal Code of Slovakia, the criminal liability is expressly provided in
art.344 entitled Obstruction of justice, for the facts of falsification of evidence.

Therefore, in accordance with the text of the law of art. 344 of the Slovak Republic, any per-
son who before the court or in criminal proceedings presents as authentic evidence which he
knows to be false or altered, including falsifies, alters or prevents the presentation of evidence
authentic, shall be punished by imprisonment from one to six years.®

At the same time, in accordance with paragraph 2 of the same legal norm, a sanction in the
form of deprivation of liberty of three to eight years may be applied, if the subject of law has
committed in the objective reality the above facts and with the intention of obtaining substan-
tial benefits for him or another person or to cause substantial damage or other particularly
serious consequences.’

Based on the above, it is noteworthy that the criminal law of Hungary establishes in art. 268
in a comprehensive form the typical variant of crimes of falsification of evidence.

Whereas, in the structure of the Criminal Code of Slovakia, this crime is specified in a
more developed form. At the same time, the criminal law of Slovakia attests to an aggravating
normative variant of the crime of forgery, namely the falsification of evidence with the inten-
tion of obtaining substantial benefits for oneself or for another person or to cause substantial

* The Hungarian Criminal Code of 01.07.2013, with the latest amendments and completions from 01.02.2020. https://www.
legislationline.org/download/id/5619/file/HUngary_Criminal_Code_of_2012_en.pdf (accesed on 04.06.2020).

¢ Criminal Code of Slovakia n0.300 of 20.05.2005, with the latest amendments and completions from 19.01.2020. https: //
www.legislationline.org/download/id/3763/file/Slovakia_CC_2005_en.pdf (accesed on 05.06.2020).

7 Criminal Code of Slovakia n0.300 of 20.05.2005, with the latest amendments and completions from 19.01.2020. https: //
www.legislationline.org/download/id/3763/file/Slovakia_CC_2005_en.pdf (accesed on 05.06.2020).
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damages or other consequences. serious, which is not highlighted in the Criminal Code of
Hungary, including this fact with the criminalization of the aggravating factor is not found in
the criminal law of the Republic of Moldova.

Likewise, another aspect of great importance that is to be studied is the sanctioning fac-
tor for the crime of falsifying evidence. In this respect, it should be noted that the Hungarian
and Slovak legislators were in one way or another more brief and provided only for impris-
onment for the subject of law who committed the unlawful act of falsifying evidence. While
the Moldovan legislator reiterated a varied complex of sanctions that can be applied to the
perpetrator whose antisocial act falls within the limits of Article 31 of the Criminal Code of
the Republic of Moldova.

Under the conditions described, it should be noted that the detailed version of the incrimi-
nations of the types of penalties applicable to the subject of law for falsification of evidence, in
accordance with the criminal law of the Republic of Moldova, is comprehensive and valuable,
as it provides the law enforcement to vary within the limits and types of application of the
punishment in strict accordance with the degree of harm caused as a result of the offense of
falsifying evidence.

In the French Criminal Code, the crime of falsifying evidence is dislocated in the legal
content of two normative modalities.

Thus, according to art. 434-4 of the French Criminal Code, falsification of evidence
means the modification of the scene of a crime by falsification or the elimination of evi-
dence that would have the quality of bearers of truthful information, including the removal
or erroneous form of evidence. The punishment applicable for such an act is one of the type
of imprisonment with the establishment of fixed deprivation of liberty - 3 years, includ-
ing a fine of 45,000 euros. At the same time, such an exclusive punishment applies to the
person who destroyed, hid or modified a document or a material carrier of evidence and
subsequently presented it to the law enforcement bodies, the ability to apply criminal law in
judicial practice.®

At the same time, at art. 434-4 paragraph (2) of the French Criminal Code is expressly
established the normative modality that sanctions much more severely with a fine of 75,000
euros and 5 years of imprisonment, the person who due to his official position in the state,
admitted in - somehow the illicit deeds of falsifying the evidence.

Art.441-1 of the Criminal Code of the French Republic provides in fact a plausible-aggra-
vating variant of the crime of falsification of evidence, which consists in the basic act stated
in art.434-4 but causing damage of any category. Such an illegitimate action admitted by the
perpetrator in objective reality, results in the application of a prison sentence of 3 years and a
fine of 45,000 euros.’

In the conditions described, it is worth specifying a controversial analysis for the scientific
literature with reference to the normative modality of the crime of falsification of evidence
dislocated in the criminal law of the Republic of Moldova and the French Republic.

Thus, as mentioned above, the Moldovan legislator was balanced in the process of draft-

#French Criminal Code 0f01.03.1994, with the latest amendments and completions from 01.01.2020. https: //www.legislationline.
org/download/id/3316/file/France_Criminal%20Code%20updated%200n%2012-10-2005.pdf (accesed on 06.06.2020).

?French Criminal Code 0f01.03.1994, with the latest amendments and completions from 01.01.2020. https: //www.legislationline.
org/download/id/3316/file/France_Criminal%20Code%20updated%200n%2012-10-2005.pdf (accesed on 06.06.2020).

236




Academia de
Administrare Publicd

Revistd stiintifico-practicd nr. 2/2021 AAP

ing and criminalizing the crime of falsifying evidence in the Special Part of the Criminal
Code, both in terms of the provision and the sanction. In another legal order, it is ob-
served that the French legislator, compared to the Moldovan one, provided in a ,,rigorous”
way the component elements of the legal norm of falsification of evidence. Therefore, it
was found that, in art. 434-4 paragraph (2) of the French Criminal Code, is included to
criminal liability including the subject of law holding an official position in the state,
while the legislative body of the Republic of Moldova did not paid attention to these
categories of persons, in order to be expressly nominated in the normative version in the
position of the subject of law.

At the same time, a typical innovative normative-normative category in the category of
aggravating circumstances of the crime of falsification of evidence is expressly dislocated
in art. 441-1 Criminal Code of the French Republic, a fact manifested by changing the
scene of a crime the quality of bearers of truthful information, including the removal or
misrepresentation of evidence which has caused certain injuries of any kind to persons
participating in a trial, shall be punished by 3 years’ imprisonment, with the execution
of a sentence in a closed penitentiary, and with the application of a fine in the amount of
45,000 euros, a normative method that cannot be identified in the Criminal Law of the
Republic of Moldova.

In another legal context, it should be noted that the current French Criminal Code was
drafted on the basis of Roman law and ordinary French law, which is why the vast majority
of sanctions in the form of a fine imposed on perpetrators is a concept that can be called
»extravagant”. Thus, the crime of falsifying evidence is not an exception in this regard, which
is why the French legislator expressly dislocated the fine as a form of punishment applicable
in the amount of 45,000 euros (cited art. 434-4 para.(1) and art. 441-1) and 75,000 euros, for
the antisocial acts admitted in the objective reality booked at art. 434-4 paragraph (2) of the
Criminal Code of the French Republic.

Therefore, analyzing the above, it appears as a scientific obligation to make a proposal
for a law ferenda on modernization and/or completion of Article 31 of the Criminal Code
of the Republic of Moldova, in good practice with French criminal law and obviously the
adaptation of the Moldovan legal norm to the reality of the judicial practice of the Republic
of Moldova, in view of the good development of the process of substantial application of
the criminal law in accordance with the illicit deed admitted by the perpetrator - scientific
mechanism to be carried out at the end of this discussion.

In the territory between the North Atlantic and the Arctic Ocean (Iceland), as in other
states, wrongdoing is legally sanctioned. Althing Icelandic, expressly established criminal,
misdemeanor, civil and disciplinary liability for antisocial acts committed in objective real-
ity. It should be noted at the outset that Althing is the official name of the Icelandic Parlia-
ment, literally meaning all things.

Thus, the Althing legislator substantially dislocated in Article 112 of Chapter XII, enti-
tled Normative Offenses against the authorities of the Icelandic Criminal Code, the criminal
liability for the crime of falsification of evidence.

Therefore, within the legal meaning of Article 122 of the Icelandic Penal Code, it is un-
derstood that any person assisting someone who is being prosecuted in connection with a
crime to avoid arrest and / or punishment, by hiding him or her, by assisting to escape or
presenting false evidence about the person, facts, events or even the whereabouts of the per-
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petrator — will be penalized. Such an act is sanctioned with a fine of up to 5 average salaries
per economy or with imprisonment for up to 1 year."

Consistent with this, it is specified that the same reserved criminal sanction will be applied
to the subject of law who will admit the obstruction of the investigation of a crime by destroy-
ing, modifying or removing the evidence that could have the quality of authentic evidence in
a lawsuit. Likewise, the perpetrator in this legal order will be sanctioned for presenting false
information in the process of carrying out the criminal investigation or in case the latter will
manipulate the evidence of the crime."

At the same time, it should be noted that, in art.112 paragraph (3) of the Icelandic Criminal
Code, a way of releasing criminal liability of the subject of law who falsified the evidence in a judi-
cial process is expressly established. In order for such a provision to be applied, the person liable to
criminal liability must legally fall within the normative limits of the following provision: the offense
of falsification of evidence must be committed in order to evade the personal perpetrator from
criminal liability or if prevented the conviction of a close relative, up to the third degree.'?

It is noteworthy that, in Chapter XV with the generic name False Testimony and False Ac-
cusations in the Criminal Code of Iceland, finds its normative dislocation art.148, which in a
legal way, also penalizes the subject of the law that falsifies the evidence.

Thus, in accordance with Article 148 of the Icelandic Penal Code, any person who conceals
truthful evidence in various ways is punished and vice versa presents some falsified evidence
that would prove the guilt of a third party in order to convict him from a criminal point of
view. Such an act is punishable by a prison sentence of up to 10 years."

Simultaneously with this criminal record, Chapter XVII entitled Counterfeiting and other
offenses involving visible evidence of the same normative act, approved by the Icelandic Alth-
ing, expressly states that any person who has corrupted someone for the purpose of falsifying
evidence and determined the competent bodies to receive a decision that does not correspond
to the objective reality will be sanctioned. The punishment for an illegal act of this kind is one
of a type of imprisonment of up to 2 years. At the same time, the person who destroyed and /
or hid the truthful evidence will be punished with such a sanction, and instead he corrupted
someone in order to falsify some inauthentic evidence.'*

1 Jcelandic Penal Code no.19 of 12.02.1940, with the latest amendments and completions from 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200{%20Iceland%201940,%20amended%202015.pdf
(accesad on 10.07.2020).

! Icelandic Penal Code no.19 of 12.02.1940, with the latest amendments and completions from 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesed on 10.07.2020).

12 Tcelandic Penal Code no.19 of 12.02.1940, with the latest amendments and completions from 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesed on 10.07.2020).

1% Icelandic Penal Code no.19 of 12.02.1940, with the latest amendments and completions from 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesed on 10.07.2020).

!* Icelandic Penal Code no.19 of 12.02.1940, with the latest amendments and completions from 02.07.2020. https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland%201940,%20amended%202015.pdf
(accesed on 10.07.2020).
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Under the conditions described, it should be specified that the Criminal Code of Iceland
legally-normatively dislocates in the content of several legal norms the criminal liability for
antisocial acts admitted by the perpetrator in the objective reality, while in the Criminal Law
of the Republic of Moldova, the sanction applicable to forgery is established in a single legal
norm - art. 310 Criminal Code of the Republic of Moldova.

Under the conditions described, it should be specified that the Criminal Code of Iceland
legally-normatively dislocates in the content of several legal norms the criminal liability for
antisocial acts admitted by the perpetrator in the objective reality, while in the Criminal Law
of the Republic of Moldova, the sanction applicable to forgery is established in a single legal
norm - art. 310 Criminal Code of the Republic of Moldova.

From state to state, the dynamics and evolution of criminogenic facts of falsification of
evidence is observed, and for a good application of the Criminal Law of the Republic of
Moldova in judicial practice by the competent law enforcement bodies, including sanction-
ing all forms of falsification of evidence admitted in objective reality, it is proposed with the
generic scientific title of lege ferenda, the completion of the Criminal Code of the Republic
of Moldova with some normative modalities in the order that follows.

Article 310 Forgery of evidence by state dignitaries.

(1) Forgery of evidence in a criminal and/or civil trial by a state dignitary shall be punished
by imprisonment from 10 to 15 years, deprivation of the right to hold certain positions or to
exercise a certain activity for a term as long as he has been sentenced to deprivation of liberty
and with the possibility of withdrawing all state distinctions.

(2) Falsification of evidence in a criminal and/or civil trial by a person who does not hold an of-
ficial position in the state but who acted on the indication and/or order (verbal/written) of a state of-
ficial is punishable by imprisonment from 4 to 6 years and a fine of 1,000 to 3,000 conventional units.

Article 310°. Serious or moderate injury as a result of falsification of evidence.

Forgery of evidence in criminal and/or civil proceedings by the subject of the offense which has
caused serious or moderate injury to bodily integrity or health

shall be punished by imprisonment from 2 to 3 years or by a fine of from 300 to 500 conven-
tional units in both cases with deprivation of the right to hold certain positions or to exercise a
certain activity for a term of up to 5 years.

Article 310*. Misleading of law enforcement as a result of falsification of evidence.

Determining, instigating and/or providing support to a third party in order to falsify evidence
in a judicial process, which has resulted in the obstruction of justice and the determination of the
competent bodies to receive a decision inappropriate to the objective reality is punishable by a fine in
the amount of 200 to 300 conventional units or unpaid community service from 180 to 240 hours, in
both cases with (or without) deprivation of the right to hold certain positions or to exercise a certain
activity for up to 2 years.
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Introduction. Whether access to state-guaranteed legal aid is sustainable and effective de-
pends not only on the quality of administration and funding of the legal aid system, but also
on the mechanisms through which legal services are provided. It is clear that state-guaranteed
legal aid systems cannot function without the involvement of legal aid providers who are able
to provide legal aid of an adequate quality [19].

The national systems of state-guaranteed legal aid around the world have developed in-
dependently, following their own specific paths of historical development. Therefore, there
is a wide variety not only in the management of such systems but also in the options for the
provision of legal services within these systems, which may depend on the resources and
capacities available in the country as well as regional and national traditions. Despite these
differences, however, there are also certain common trends that can be observed in different
regions [4].

In calling upon states to adopt or strengthen measures in accordance with their national
legal systems to ensure effective legal aid, the United Nations Principles and Guidelines on
Access to Legal Aid in Criminal Justice Systems recognise that justice systems have different
characteristics in different countries. State-guaranteed legal aid systems develop within the
justice systems of different States, depending on the resources and needs available. Therefore,
the adoption of a particular model of state-guaranteed legal aid depends on a number of fac-
tors, including the number of lawyers available and their availability, the demand for legal
services and the number of potential beneficiaries of free legal aid, and the available financial
resources [8].

The purpose of this study is to find the most effective model of state-guaranteed legal aid.

In the process of research, comparative legal, formal-legal, formal-logical methods of sci-
entific research, as well as the method of generalization were used.

Staff model. The staff lawyer model involves the establishment of a separate public service
which is independent, semi-independent or dependent on the body administering the state-
guaranteed legal aid system to provide legal services to low-income people. In essence, it is a
public law firm which provides free legal aid to eligible persons in accordance with the law. It
is publicly funded and staffed with lawyers and other support and technical staff, working on
a full-time basis at a set salary, independent of the amount of work done.
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An example of this model can be found in Georgia, where the Legal Aid Service, an
independent public body administering a state-guaranteed legal aid system, operates ter-
ritorial legal aid offices and advisory centres staffed by public lawyers, consultants and
administrative staff. These provide statutory legal services to persons entitled to state-
guaranteed legal aid [11].

A similar model exists in Israel. Here there is a Public Defender’s Office within the Minis-
try of Justice, which employs full-time public defenders who are civil servants. They provide
state-guaranteed legal assistance in criminal cases [18].

The public defender model is widely used in all Latin American countries. They have es-
tablished public defence offices, most often with functional and financial autonomy, which,
through public defenders, provide state-guaranteed legal aid [4].

The contract model (judicare model). The contract model entails the conclusion of con-
tracts by the governing body of the state-guaranteed legal aid system with legal service pro-
viders (law firms, private practitioners, non-profit organizations, paralegals), whereby these
providers undertake to provide contractually defined legal services to certain beneficiaries
in certain locations or before certain public authorities and courts for a certain fee, which
depends on a certain number of factors.

This model is applied, for example, in Ukraine, where free secondary legal aid (de-
fence, representation in courts and other state bodies, drafting of procedural documents)
is provided by private lawyers upon appointment by regional and local centres for render-
ing free secondary legal aid, with which the centres sign contracts after including them
in a special register [12]. The services provided by lawyers are paid for by the centres in
accordance with the procedure and methodology established by the Cabinet of Ministers
of Ukraine [17].

In England and Wales, where the state guaranteed legal aid system is administered by the
Legal Aid Commission, free legal services are provided mainly by private lawyers (criminal
defence and representation in civil cases) and non-governmental organisations (legal ad-
vice), based on contracts concluded with them by the Commission [13].

The contractual model of state-guaranteed legal aid is also applied in the Netherlands [2].

The model of appointed lawyers (ex officio). This model involves the provision of state-
guaranteed legal assistance by private lawyers appointed directly by the courts and prosecut-
ing authorities of their own choice, without regard to any formal lists, rotation methods and
qualification criteria. Payment for services rendered shall be determined by the appointing
authority according to the time worked or services rendered. In some jurisdictions, the ap-
pointment of lawyers to provide legal aid at the request of the courts and the police is made
by professional bar associations. In these cases, lists of lawyers willing to participate in the
provision of free legal aid are most common.

In Poland [9] and the Czech Republic [6], for example, if a person cannot conclude a
legal-aid contract, a legal counsel is appointed by the court.

In Estonia, the decision to provide a person with state-guaranteed legal aid is made by
a court, prosecutor’s office or investigative body. On the basis of that decision, the Bar ap-
points a private practitioner to provide legal services to the person. Payment for the services
rendered is also made by the Bar on the basis of a decision made by the court, prosecutor’s
office or investigative body depending on the number of services rendered from the funds
allocated from the state budget [5].
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Pros and cons. The above models of state-guaranteed legal aid have both positive and
negative sides.

For example, the model of providing legal aid by public defenders ensures that the staff
working in these institutions are specially trained and appropriately qualified. Designated
staff and their own allocated budget allow for an effective system of information collection
and quality control of the services provided, to take effective and timely measures to propose
improvements in justice systems to improve access to justice. Public defender institutions of-
ten have their own management staff who undertake logistical planning and co-ordination,
including quality control of services provided and ongoing skills training. Public defenders
usually work in teams, which allows for a higher spirit and regular exchange of information
and experience, and mentoring. Public defender offices can employ detectives, social workers,
experts to assist lawyers.

The organisation of work in a public defender’s office allows the principle of vertical de-
fence to be respected. The defence counsel works with the client as much as possible from the
moment the case comes to the office until its conclusion, including the appellate court hearing
of the case. The fact that lawyers do not change from stage to stage has a significant impact
on the quality of legal assistance. The salaries of staff in public defender’s offices are generally
lower than those of their colleagues in private practice. But they are attracted by a stable sal-
ary, no need to spend effort and time looking for clients, better health and pension insurance
conditions, the length of paid leave and other factors. Often, young lawyers work in public de-
fenders’ offices in order to gain experience before entering private practice. Many researchers
argue that the public defender’s office not only provides higher quality assistance, but it is also
cheaper (per case) than contract lawyers because public defenders can participate in several
cases during one visit to court, the offices can be located close to the court, administrative costs
are lower and costs are more predictable [16 p. 9].

The model of public advocates is generally suitable for situations where routine and pre-
dictable cases prevail. They fit more easily into bureaucratic organisations. This model is less
costly for the state than the contract model and provides a service that is not limited to case
work in the courts. According to a study conducted in England in the framework of a pilot
project of the Legal Services Commission, the quality of in-house lawyers was higher than that
of private practitioners [3].

However, it is considered that the advantages of this model can easily turn into disadvan-
tages when, for example, due to insufficient funding, routine workload and low fees, the qual-
ity of legal services provided by in-house lawyers may suffer, leading to a low reputation of the
profession. And unrestricted control within the team may lead to a restriction of lawyers’ inde-
pendence and deprive them of the opportunity to defend their clients freely and effectively [4].

The model of public defenders is not prestigious in the professional community and rarely
attracts venerable legal representation specialists, as the latter prefer to work outside the state
and thus bureaucratic organisations. The problem of actual access of citizens to legal assis-
tance from in-house lawyers is not unimportant either: busy telephone lines, use of answering
machines, long waiting times for appointments, etc. In addition, it is difficult to stimulate the
speed and efficiency of in-house lawyers [3].

The contract model of state-guaranteed legal aid allows the best providers of legal aid from
among private practitioners, without burdening the state with the need to maintain the state
defence system. The main disadvantage of this model is that if it is underpaid and overbur-
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dened, the lawyer may experience problems with motivation and sense of professional dignity,
which again will cause problems with the quality of services provided [1 p. 36].

In addition, researchers consider the contract model to be insufficiently effective in re-
solving cases specific to the poor, which is facilitated in no small part by the fact that legal
services firms tend not to locate their offices in poor areas or in rural areas where residents
are particularly in need of such assistance [10 p. 147]. Private practitioners are therefore
often inexperienced in dealing with the problems faced by the poor. In addition, the budget
of the contract model is difficult to plan and control. Private lawyers may not be able to cope
with a rapidly increasing caseload as they are also involved in the provision of services on a
commercial basis [20 p. 89-90].

The model of appointed lawyers is convenient for ensuring the procedural rights of de-
tainees and the protection of socially vulnerable persons. It is supported by the courts as it
allows for efficient court proceedings. However, it is not effective when it is necessary to pro-
vide legal assistance at the pre-trial stage in non-criminal cases. And based on the European
experience there is a general consensus that the ex officio model is not able to ensure effec-
tive resolution of all issues during the representation of the client [19 p. 167]. The exception
is the jurisdictions where the appointment of lawyers to provide legal assistance guaranteed
by the state, according to the decisions of courts and criminal prosecution bodies is carried
out by professional associations of lawyers, which take into account the professional spe-
cialization of a lawyer and control the quality of services provided [7].

The disadvantages of this model are the appointment of lawyers by law enforcement agen-
cies without taking into account their professional training and experience in the absence of
a coordinating body responsible for the distribution of cases among lawyers, as well as the
change of lawyers at each stage of the process, which prevents the implementation of the so-
called “vertical protection”, when a lawyer represents the client from the receipt of the case
until its consideration by the appeal court. Researchers also identify the risk of ,,convenient”
lawyers being engaged to provide free legal assistance in the absence of coordinating bodies
or schedules establishing a strict order of attorneys by appointment as a disadvantage of the
ex officio model. Another disadvantage of this model, according to experts, is that with a
significant difference in remuneration of lawyers by appointment and by agreement defence
by appointment is perceived as a burden, and lawyers openly neglect their duties, leaving the
client essentially without defence [16 p. 97].

Mixed model. In practice, most existing systems of public legal services combine two
or three of these models. The use of different state-guaranteed legal aid mechanisms not
only makes it possible to compare the effectiveness of different models but also to make
a cost-effective choice of legal service providers in different situations. Mixed models of
state-guaranteed legal aid are becoming increasingly popular as a means of maximising the
strengths and minimising the weaknesses of the old traditional models. Mixed models offer
an optimal level of flexibility, allowing governments to choose the best way to provide legal
aid in different parts of the country, taking advantage of all available potential legal service
providers [4].

In Israel, for example, the public defence bureau contracts with private practitioners and
engages them to provide state-guaranteed legal aid (Hacohen, 2020). Contracts for legal ser-
vices with private practitioners are also concluded by territorial legal aid offices in Georgia
[11]. And in England and Wales, in addition to private practitioners, state-guaranteed legal
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aid is provided by several specially created bureaux of public defenders [2]. A mixed model
in which free legal aid is provided by private lawyers and lawyers working in free legal aid and
advice centres is successfully used in the Netherlands [14].

Mixed models of state-guaranteed legal aid help to avoid monopoly in the market of legal
services, allow for specialization of providers of these services, allow to react flexibly to the
changing circumstances and have many other advantages. At the same time, a number of dis-
advantages are inherent to hybrid models. Complex administration and a high administrative
burden. Potential conflicts between the legal profession and the legal aid service can arise.
Nevertheless, experts believe that there are more advantages than disadvantages in using a
mixed model [19 p. 170].

Conclusion. The question of which model of state-guaranteed legal aid is preferable is
not correct without taking into account the national context of each country, which includes
the legal culture, financial capacity, number of legal practitioners, national, social and age
composition of the population and its geographical density. The models discussed above
may be suitable in some contexts but not in others. Researchers of free legal aid systems
identify a number of factors that determine the applicability of a particular model or their
combinations [16 p. 100-107].

In creating a model of free legal aid, as well as in improving it, the experience of the
countries where these systems are most successful is very useful. Experience shows that no
developed legal aid system can be based on any single model [15 p. 109].

Most states with state-guaranteed legal aid systems have chosen a mixed model of provi-
sion of free legal services, involving the complex use of elements of different models. This
allows policy makers to compare and evaluate the costs and make more efficient use of the
resources available for the provision of public services while ensuring maximum quality.

The mixed model of state-guaranteed legal aid is also successfully implemented in the
Republic of Moldova.
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Cross-Border Cooperation of Ukraine with the EU countries: Current Challenges and Possibili-
ties: monograph/NAS of Ukraine. SI ,,Institute of Regional Research named after M. I. Dolishniy of
NASU?’; edited by Khrystyna Prytula. Lviv, 2019, 220 p.

The monograph is published with the financial support provided by the European Com-
mission, within the project: ,,Boosting Local Economic Growth in Border Regions in the Pro-
cess of EU Integration: Best Practices of Eastern Partnership (EaP) Countries” (Ne 599948-EPP-
1-2018-1-UA-EPPJMO-SUPPA) implemented under Jean Monnet - Support to Associations
- ERASMUS+ Programme. Project duration: 01-09-2018 - 28-02-2022.

The share of cross-border cooperation justifies the topicality of the investigated topic as a
component of European Cohesion Policy and European Neighborhood Policy, which provide
the implementation of several economic cooperation programs for the development of different
regions located at internal and external borders the European Union. European Cohesion Policy
aims at reducing the gaps between developed and least the developed Member States, and the
objectives of the European Neighborhood Policy diversify the European Union’s forms of coop-
eration with its neighbors. Ukraine and other ex-socialist, ex-Soviet states benefit from European
Neighborhood Policy programs. According to the Treaty on European Union: “The Union shall
develop privileged relations with neighboring countries to establish an area of prosperity and
good neighborliness, based on the values of the Union and characterized by close and peaceful
relations based on cooperation.” (art. 8 para.(1)).

The share of cross-border cooperation is constantly growing as it underlies the policy of eco-
nomic and social cohesion. The development of territorial collaboration supports by the chang-
ing nature of borders and the interest of stakeholders. The cross-border cooperation component
occupies a specific place in the development of territorial cooperation. It aims to develop border
areas, exploit their growth potential and address the common challenges identified in common.

The processes of integration and enlargement of the European Union at the Ukrainian bor-
ders have ensured the creation of the necessary conditions for its cooperation with the Member
States of United Europe, various European institutions, and participation in territorial coopera-
tion policy initiatives, first and foremost the EU Cross; Border cooperation programs. The coun-
try has been allowed to use its beneficial geographical location and take essential steps towards
achieving its aspirations for integration into the European Union. The European integration pro-
cesses in Ukraine bring to the fore the development of the border regions, which have always
been less developed than the central regions due to their peripheral location. Under such condi-
tions, they need to increase their level of competitiveness to compete with European regions. It is
about more actively supporting cross-border cooperation with the EU’s more developed neigh-
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bors. It will contribute to the convergence of cross-border territories, activating the innovative
development of regions and their openness to introducing new technologies and management
mechanisms.

The development and improvement of the cross-border cooperation mechanism and the
outlining of its priority directions in the general development system of the border regions
are among the essential principles of the current socio-economic transformations in Ukraine.
In such conditions, the theory and practice research of the development and regulation of
cross-border cooperation has an increasing scientific value. The monograph: ,,Ukraine’s cross-
border cooperation with EU countries: current challenges and opportunities” meets these re-
quirements. The monograph structure consists of four chapters that completely and compre-
hensively reveal the subject of the research.

Chapter I. THEORETICAL AND METHODOLOGICAL FOUNDATIONS OF THE DE-
VELOPMENT OF INTERACTION MECHANISMS BETWEEN ECONOMIC ENTITIES IN
THE EU-UKRAINE CROSS-BORDER SPAC, the theoretical and methodological bases of
developing the interaction mechanisms between the economic entities from the EU-Ukraine
cross-border area are exposed. The institutional and legal frameworks for CBC development
in Ukraine are analyzed in detail and show the place of Euro regional cooperation in the cross-
border cooperation system. Particular attention is paid to the interaction mechanisms be-
tween economic entities in the cross-border area based on their classification into interaction
entities, markets, type of interaction, the direction of exchange, time of action, type of im-
pact, etc. This chapter describes best practices for interaction between economic entities in the
cross-border area in Europe. It also clarifies the nature of the transformation of the economic
environment in border regions in the process of EU enlargement and the provisions of EU
policy in this area.

Chapter II. PECULIARITIES OF SOCIAL AND ECONOMIC DEVELOPMENT OF
CROSS-BORDER REGIONS WITH UKRAINIAN PARTICIPATION, capitalizes on the spe-
cifics of the Ukrainian cross-border regions along the border with the EU. In particular, the
chapter provides the legal and institutional frameworks of CBC development in each area.
How CBCs carry out cooperation, and socio-economic characteristics based on a comparison
of GRP dynamics per citizen average monthly salaries, the average monthly ratio of pensions,
and capital investment per citizen.

The intensification of the integration processes, related to the signing of the EU-Ukraine
Association Agreement, the ,temporary” operation of the Deep and Comprehensive Free
Trade Area (DCFTA) from 1 January 2016 accelerates the border accession of the area in the
European Economic Area. Therefore, the third chapter: CROSS-BORDER COOPERATION
IN THE CONTEXT OF SOCIO-ECONOMIC DEVELOPMENT OF UKRAINIAN BORDER
OBLASTS, It also shows the survey results of experts among the representatives of the repub-
lic’s cities and the mentioned regions (representatives of municipal councils) and employees
of district public authorities, administrations of six border regions, especially Volania, Lviv,
Transcarpathia, Ivano-Frankivsk, Chernivtsi, and Odesa. The survey covered 288 experts -
representatives of 113 local governments. The objectives of the study: assessment of the cur-
rent state of development of border areas; research on the impact of the EU-Ukraine Asso-
ciation - Agreement on the development of the territory in a positive and negative context;
appreciation of the consequences of intensifying the European integration processes; defining
the perspective directions of the development of the research territories.
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The monograph also assesses the level of the shadow economy in border areas based on
direct and indirect approaches. In particular, in the indirect framework or direction of the
indicator, the authors used the methods applicable at the regional level: ,,population expendi-
ture - retail turnover”. The direct, macroeconomic policy, based on well-developed question-
naires and samples, which provided for voluntary answers, the employees of the ,,Regional
Institute” M. I. DOLISHNY]J” which lead to the practice of the shadow economy and the types
of economic activities in which the ,,shadow” economic activity is the greatest. Such economic
activities create in time preconditions for destabilizing sectors of the national economy, for
the departure of young people abroad, significantly reducing the attractiveness of Ukrainian
investments in border areas. The negative impact of border trade strengths by the formation of
substantial dependence on importing certain types of goods, discouraging the development of
domestic production; by avoiding the payment of taxes and, therefore, the deficit of revenues
to the local budgets, etc. Thus, Chapter Three examines the issue of the development of border
trade in the Ukrainian-Polish cross-border region. it also applies it in the survey of representa-
tives of local authorities. This has contributed to the evaluation and highlighting of the main
reasons; The conclusion is justified: trends in the Ukrainian-Polish border areas should not
be ignored in the conditions of “underinvestment” of the regions, the weak capacity of the
internal market, and the reduction of employment opportunities. Urgent issues in regional
policy-making in border areas need to be updated.

Chapter IV: DIRECTIONS TO INTENSIFY CROSS-BORDER COOPERATION BE-
TWEEN UKRAINE AND EU MEMBER STATES provides regional incentive tools developed
in the EU Member States. In particular, the implementation of cluster policy, characteristic of
industrial policy. The revitalization of the regions is one of the aims of the industrial policy
declared by the European Commission, which can be achieved through the development of
clusters and innovative specialization platforms. Sets provide 38% of jobs in the EU, support
the participation of small and medium-sized enterprises and thus ensure the development of
innovation and the growth of the general economy. There are over 2000 clusters in Europe, of
which 150 are considered the most important in terms of employment, volumes, directions,
and specialization. The chapter presents the main theoretical and methodological provisions
of Euro regional Cooperation, which is considered cooperation within the activity of insti-
tutionalized structures (Euroregions, Euro regional Cooperation Groups (ECG), European
Territorial Cooperation Groups (EGTCs), and others) of cross-border cooperation aimed at
deepening processes. European integration and the achievement of certain goals and objec-
tives. It describes the specifics of the Euro regional structure operating in the EU (Euroregion,
Working Community, EGTC, ECG, Eurodistrict, Eurocity) and the directions for activating
cross-border cooperation in the EU-Ukraine area.

In Conclusions, the authors argue that monitoring the major socio-economic parameters
of border regions, economic growth in 2000-2018 shows a significant delay in their economic
development compared to the rest of Ukraine and neighboring areas of EU Member States.
Improving the transparency of borders and the attractiveness of the foreign workforce, educa-
tion markets are the factors that intensify the exit processes of the workforce and young people
in the border regions of neighboring countries. They also have additional competitive advan-
tages related to the opportunities opened up by border cooperation, which is an essential tool
for implementing regional state policy in border territories.

The monograph is dedicated to researching the theoretical, methodological, and practi-
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cal foundations of the development of cross-border cooperation in the EU-Ukraine area. The
development trends of the cross-border regions with Ukrainian participation are analyzed;
the interaction mechanisms of economic entities in the cross-border place are identified. The
monograph presents the results of the expert survey of representatives of local authorities on
the issues of developing cross-border cooperation and socio-economic development of border
regions under the terms of the EU-Ukraine Association Agreement. Significant factors and
trends in the development of the shadow economy in the border regions bordering the EU
Member States are analyzed. Directions for activating cross-border cooperation are suggested.

Through the results of research on various aspects of cross-border cooperation in the EU-
Ukraine, the monograph is of interest, has practical value for representatives of central and
local authorities, scientists, business entities, representatives of non-governmental organiza-
tions, etc.
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