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PACCJIIEJOBAHUE ABUAIIMOHHBIX KATACTPO®:
MEXAYHAPOAHOE COTPYIHUYECTBO
U ITPABOBOM CTATYC CYFBEKTOB

Haranesa AXTBIPCKASI,
KaHJIUJAT IOPUIMYECKUX HayK, JOLEHT,

JIOLEHT Kadeapsl IPaBOCYIUS OPHIUUECKOTO (haKyabTeTa
Kuesckoro HanpoHansHOro yHuBepcurera uMeHu Tapaca llleBueHko

AHHOTAIUA

B crarbe paccMaTpuBarOTCS MEXyHapOJHbIC CTAHIAPThl PAcCiICIOBAaHUS aBHAIIMOHHBIX KaTacTpo(, HAMOHAIBHOE 3aKOHOJa-

TEJILCTBO YKpauHbI, HA OCHOBAaHMHU aHAJIM3a HOPM BHOCSTCS MPEIOKEHHs 0 MPUHATHN 3aKoHa «O HallMOHAIBHOM OI0pO paccie/o-
BaHMS MHIMCHTOB U KaTacTpod B TPa’KTAHCKON aBHAIIMN» C JeTaJbHOW peryiaMeHTaluel MOJTHOMOUYMH 1 (OpM B3aMMOJEHCTBHS C
MPaBOOXPAaHUTEIBFHBIMU OpTaHAMU U MEXKAYHApOoOHbIMU HHCTHTYyHHsMHU. [leiicTByromee [lonmoxenne o HBPT'A He coorBercTBYyeT
BbI30BaM M yrpozam OesonacHocTd noséros. Onpesensercs Kpyr OCHOBAHMM Ul IPUBJICUEHHUS MPEACTABUTENICH APYTUX CTpaH B
KayecTBe y4aCTHUKOB pacciieqoBanus. O00CHOBaHa 11e/1eco00pa3HOCThb JIOMOMHUTE YiipaBienue paccienoBanus HBPT'A B Ykpaune
OT/ICJIOM paccieoBaHusl KHOSPUHIINACHTOB U KHOepyrpo3 cortacHo Crparernu kKubepoe30nacHoCTH.

KiroueBble ciioBa: pacciefioBaHME aBMAIMOHHBIX KaracTpod, INPUHLMI TEXHUYECKOTO paccieloBaHus «0e3 BHHBI»,
HammonansHoe 6ropo paccie1oBaHNs HHIUAESHTOB B TPAYKIAHCKOM aBHALIH, MEXTyHAPOTHOE COTPYIHUIECTRO.

INVESTIGATION OF AIRCRAFT DISASTERS: INTERNATIONAL COOPERATION
AND LEGAL STATUS OF SUBJECTS

Nataliia AKHTYRSKA,
Candidate of Law Sciences, Associate Professor,
Associate Professor at the Department of Justice of Faculty of Law
of Taras Shevchenko National University of Kyiv

SUMMARY
The article discusses international standards for the investigation of aviation accidents, the national legislation of Ukraine, on the
basis of an analysis of the norms, proposes the adoption of the Law “On the National Bureau of Investigation of Incidents and Disasters
in Civil Aviation” with detailed regulation of powers and forms of interaction with law enforcement agencies and international insti-
tutions. The current Regulation on the NBRGA does not meet the challenges and threats to safety. The circle of grounds is determined
to attract representatives of other countries as participants in the investigation of the incident. The expediency of supplementing the
Investigation Directorate of the NBRGA in Ukraine with a department for investigating cyber incidents and cyber threats according to

the Cyber Security Strategy is justified.

Key words: investigation of aviation accidents, principle of technical investigation “without fault”, National Bureau of Investigation
of Incidents in Civil Aviation, international cooperation.

[ocranoBka mnpodiaembl. CoBpe-
MEHHBIA «OTKPBITHI MHP» CIIOCOOCTBY-
eT TypusMy, OOMeHy IpodeccCHoHaIb-
HBIM OIIBITOM, HAayYHBIM HCCIICIOBAHUSIM
U OTKPBITUSM, KYJIBTYPHOH IHILIOMATHU.
OTO B 3HAYNTEIHHOM CTETICHH CTAHOBHT-
Cs1 BOBMOXHBIM OJarozapsi BO3IYIITHOMY
TpaHCHoOpTy. B TO ke Bpemsi BOCHHBIE
KOHQIIUKTBI C TPUMEHEHHWEM aBHAILlUH
U CPEACTB IMPOTHBOBO3IYIIHOH 00OPOHBI
CO3/1AI0T yrpo3y OE30IacHOCTH IOJETOB.
Tak, 21 despans 1973 1. u3panIbCKuMu
BBC na CuHaiickoM MOIyoCTpoBe ObLI
COUT JIMBUICKUI MACCAKUPCKUIA CaMOIET
(moru6mno 108 yenosek); B 1983 1. coBer-
CKUM MEepPEeXBaTUNKOM YHUUTOKEH KOpei-
ckuil camon€r (morudno 269 uenosex);
B 1988 r. B meproz npaHO-MPaKCKOro KOH-
¢mmkra B [lepcuackom 3ammBe aMepuKaH-

ckumu cpenctBamu [I1BO Obut cOUT npan-
CKHUIl TpaKIaHCKUi camon€r; 4 oKTs0ps
2001 r. paxeToii, BBIMYIIEHHOW yKpauH-
ckuM 3PK C-200, yHUYTOXEH Tpa)<iaH-
cKuid caMonér aBuakomnanuu «Cuoupb»
(moru6mu 78 genosek); 2014 r. — aBuaka-
tactpoda B 30He ATO; 2020 1. — upanckas
aBuakaractpoda. Ot (akTel U yrpo-
36 OOSI3BIBAIOT AETANLHO HCCIIENA0BATH
BOIIPOCH! aBHAIOHHOW 0€301TacHOCTH —
3alIUTy TPaKIAHCKON aBHAIMH OT aKTOB
HE3aKOHHOTO BMEIIATENIbCTBA, KOTOpast
obecrieunBaeTCss KOMIUIEKCOM Mep ¢ MpH-
BJICUCHHEM 4YEJIOBEUCCKHX M MaTepuallb-
HBIX pecypcos [1].

PaccnenoBanue mpectyrieHui Bcer-
J1a CTaJIKUBACTCSI C PAIOM (akTopoB (00b-
E€KTUBHOTO M CYOBEKTUBHOIO XapakTepa),
YCIIOXKHSIOIUX yCTaHOBJICHHE 00CTOs-

TEJILCTB COOBITHS. ABHAIMOHHBIC WHIIN-
JIEHTBI TPEACTABISIIOT Cco00i  0colyro
IPyINy TMPOUCIIECTBUH, sl KOTOPBIX
XapaKTEePHBIMU SIBIISIOTCSI CIIOXKHBIE yCIIO0-
BHS BO3HUKHOBEHHS MPUYMUH COOBITHS
(TexHHYeCKue, MOTOHbIE, TPECTYIHBIE),
0o0cTaHOBKa (BO3MYIIHOE MPOCTPAHCTBO,
3HAYUTEIIbHASE TEPPUTOPHS OOHAPYIKEHUS
CIICIOB  NPECTYIUICHUS, YHUYTOKCHHE
U 3HAYUTEIBHOE IOBPEXKICHUE BeIIle-
CTBEHHBIX J0KA3aTeNbCTB HIH OOBEKTOB
HCCIIeNIOBaHUs). OTH  0OCTOSATENILCTBA
JMKTYIOT HEOOXOIMMOCTh MEMKIyHApOI-
HOTO COTpYIHHYECTBa B IEisXx ddek-
TUBHOT'O PAcCIlieIOBaHUsI U 00eCIeUeHUs
MpaB TPaXKIaH Pa3IUYHBIX TOCYIapCTB,
CTaBIIHX MMOTEPIEBIINMHU.
AKTYyaJIbHOCTh TeMbI HCCJIETOBAHUS
MO/ITBEPIKIACTCSI CTENEHbIO HEPACKPBITOCTH
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YKa3aHHbBIX BOIPOCOB. Tak, B COBpeMeH-
HBIX YCIJIOBHSIX OOJbIIOE BHHMAHHE YIe-
JISIETCSL BOIIPOCAM  IKCTPAIMIMK, TOHCKY
1 KOH(HUCKAIMH KOPPYNIMOHHBIX aKTHBOB,
OTCJICKMBAHUIO  (DMHAHCOBBIX  ITOTOKOB
B OQUIOpPHBIC 30HBI, B3aUMOJICHCTBHUIO
B cepe 6OpbObI ¢ KOHTPaOaHIOi, TOProB-
JIH JTIOTIbMHL.

Lesanio u 3agaveii cTaTby SBISETCS
HCCIICIOBAaHNE MEXKTyHApPOIHBIX CTaH-
JApTOB ¥ 3aKOHOJATENECTBA YKPaWHBI,
perIaMeHTHPYIOIET0  CTAaTyC  YIIOJIHO-
MOYCHHOTO OpraHa Ha pacclleJOBaHHUE
aBMAIIMOHHBIX MHIMICHTOB, ()OPMBI B3a-
HUMOJICUCTBUSL C INPAaBOOXPAHUTEIbHBIMU
OpraHamMM, MeXIyHapOJHOE COTPYJHUYE-
CTBO, a TAK)KE BHECEHUE NPEIIOKEHUH 110
YCOBEPIICHCTBOBAHMIO MPABOBOIO MeXa-
HU3Ma B cdepe 06e30MacHOCTH TMONETOB
U paccieoBaHUs MPECTYIMHBIX COOBITHII
B IpakJIaHCKOM aBHaI1U.

H3no0:keHnne 0CHOBHOTO MaTepHaJa.
Bompocer  6e30macHOCTH  TpakIaHCKOI
aBUALMM M COTpyAHHWYECTBa s €€ obe-
CIICYCHHUS] peTIIaMEHTHPYIOTCS MEXTyHa-
POAHBIMU KOHBEHIMSIMH, CPEIH KOTOPBIX:
KoHBeHIMS 0 MEXAyHApOAHON TpaxkIaH-
ckoi aBmanuu ot 7 nekabps 1944 r. [2],
KoHBeHIMS O TpecTymIeHHAX M HMHBIX
aKTax, COBEpLIAEMbIX Ha OOPTY BO3YLI-
HBIX CyZ10B OT 14 centsiopst 1963 r. 3], Kon-
BeHLUsE 0 OOpbOE C HE3aKOHHBIM 3aXBa-
TOM BO3IYIIHBIX CYJIOB OT 16 nexaOps
1970 r. [4], KonBeHuust o 60psbe ¢ He3a-
KOHHBIMH aKTaMH, HaIPaBICHHBIMHU ITIPO-
TUB 0€30MTaCHOCTH TPk TAHCKON aBHALINI
ot 23 centsops 1971 r. [5], [Iporokon o
00pb0e ¢ HE3aKOHHBIMHM aKTaMU HACHIIHS
B a3pomnoprax, 00CIy>KUBAIOIINX MEXIY-
HApOJIHYI0 TPaXIAHCKYI0 aBHAILMIO OT
24 ¢espans 1988 r., nononusrommii Kon-
BEHLUIO 0 OOphOe ¢ HE3aKOHHBIMM aKTa-
MH, HalpaBJICHHBIMH MPOTHB OE30MaCHO-
CTU TpaXKIaHCKOM aBuanuu ot 14 mapta
1989 r. [6], KouBeHuust 0 MapKUpOB-
K€ IUIACTUYHBIX B3PBIBYATHIX BEIIECTB
¢ menplo X oOHapyxeHHs oT | mapra
1991 r. [7].

[Ipuanmas BO BHUMaHHE, 9TO Oymy-
1ee pa3BUTHE MEKAYHAPOJHOM TIpax-
JAHCKOH aBHAIlMM MOXKET B 3HAYUTEIb-
HOW CTETeHH CIOCOOCTBOBATH CO3MAHHUIO
W COXPaHEHHUIO JIPY>KObI M B3aMMOIIOHU-
MaHUs MEXJly TOCYJapcTBAMH M Hapoja-
MH MHpA, a 3JI0yIOTpeOIeHHE €10 MOXKET
NIPEBpPaTUThCA B Yrpo3y BceoOmiei Oes-
omacHocTH, 7 nexadpst 1944 r. B . Uukaro
52 rocynapcta noanucanu KonBeHuo o
MEXIYHAPOJHON TI'pa)KIaHCKOM aBHUAIIUH

[2]. OTum nOKyMeHTOM OHpeneNsIuCh
MPUHIONIBL  pabOTBI  MEXIyHapOTHOI
TPaXIAHCKON aBHALMH, TpaBHWiIa MOJIE-
TOB HaJ TEPPUTOpPHEH CTpaH-yYaCTHHII,
MIPUHINAIT  OTIpENIeNICHNsT HAI[MOHAIBHOM
MIPUHAUTEKHOCTH  BO3AYIIHBIX  CY/OB,
MEJKLlyHapOIHbIe CTaHIapThl U PEKOMEH-
JAMM TPaKTHUKKM pacciefloBaHus Kara-
ctpod. KonBeHuuel npeaycmarpubanoch
co3naHue MexlyHapoIHOH OpraHu3aluu
rpaxkaanckoit aBuanuu (ICAO), acconmu-
posannoro oprana npu OOH, koHTponu-
PYIOLIETO BBINOJHEHHE KOHBEHIIMOHHBIX
HOpM, a TaKKe oOecreyuBarolell CBO-
€BPEMEHHBIH NEePEeCMOTP M JIOTOJHEHUE
MIOJIOXKCHUH, conepxamuxcs B Ilpunoxe-
Husix K Heit (SARPs).

B coorBercTBuu co cr. 26 Konsenimn
B Cily4ae TPOMCIIECTBHS C BO3IYIIHBIM
CYyZIHOM OZIHOM 13 JloroBapuBaromuxcs 1ep-
’KaB, CIIyYUBIIETOCsl HA TEPPUTOPUH JPY-
TOr0 TOCYJIapcTBa M IMOBIEKIIETO CMEPTh
00 cepbE3HbIe TEJIECHbIE MOBpEXKIe-
HUS, JMOO )K€ CBHUJIETEIbCTBYIOLIEIO O
CepbE3HOM TEXHHYECKOM Je(eKTe BO3-
JIYIIHOTO CYJHA, WM K€ a’dpOHABHIALU-
OHHBIX CPEJCTB, 'OCYJApPCTBO, HA TEPPHU-
TOPUH KOTOPOTO MPOU30IILIO ATO COOBITHE,
Ha3HAYaeT pacciie0BaHue OOCTOATETHCTB
MPOHCIIEIEr0 COIIACHO IPOLEAypaMm,
PEKOMEHIOBAaHHBIM MexryHapotHoit
OpraHn3anyel TpakIaHCKON aBHAIHN.

B Ilpunoxenun 13 «PaccinenoBanue
aBUAIMOHHBIX TpouciIecTBHi» kK Kon-
BEHIIMN yKa3aHO, YTO BCE MPHYHMHEL, TIPHU-
BEJIIINE K aBUALMOHHOMN aBapUH, J1OJKHBI
OBITh MACHTU(GUIMPOBAHBI JUIS IMPELOT-
BpAILIEHUS] TAKOro ciy4yas B Oyayliem.
Wnentndukanust NpoM3BOAMTCS IyTEM
HaJUISKAIEro MpoLecca paccie0BaHums.
Jlns onpeneneHus rocyiapcrsa, HMero-
IIEro MpaBo MPUHMMATh Y4acTHE B pac-
CIIEIOBAHNY, MPUHUMAIOTCS BO BHHMA-
HHE cleayroume (GaKTopbl: roCyIapcTBO
MeCTa aBHAMOHHOTO IPOHCIIECTBUS,
perucTpanny, SKCIUTyaTallid M IPOU3-
BOJICTBA BO3AYIIHOTO CyJHA WIH €ro
COCTaBISIIONINX. BaXHBIM y4aCTHUKOM
pacciieJoBaHus JIOJDKHO OBITH rocyzaap-
CTBO, TpaXkJIaHe KOTOPOTO CTaJId XKEpT-
BaMU aBHAKaTaCTPO(bl, HE3aBUCUMO OT
Toro, yro B [Ipunoxennn xk KoHBeHunu
9TO MOJIOXKEHHE HE OIpPEeNeIeTCs Kak
CTaH/ApT, a PAacCMaTPUBACTCS KaK PEKo-
MEHJalMs NPHUBJIEKaTh Ul PaccieioBa-
HUS B KaU€CTBE SKCIEepTa MPeCTaBUTEIS
TAaKOM CTPAHBI.

CTOUT OTMETUTH, YTO 0COOCHHOCTHIO
YKa3aHHOTO JOKyMEHTa SIBIISIETCS] TO, UTO

KonBeHnmst mponomkaer J1eHCTBOBATH
OJIMHAKOBO B YCJIOBUSIX BOWHBI U YUPE3BHI-
YalHbIX CUTyalMii, HE3aBUCUMO OT TOTIO,
Kakye CTPaHbl HAXOMATCS B KOH(IHKTE.
B coorBercTBHUM € MEXAyHapOIHBIMU
CTaHJapTaMu pacclieIoBaHHe aBHALU-
OHHBIX IMPOUCIIECTBUN MOAJIEPKUBACTCS
MOJIUTUKOM «0e3 BHHOBATHIX).

Boznymmsiii konexe Ykpaunsl (Pasz-
nen XVII «PaccrnenoBanne aBUalMOHHBIX
MIPOWCIIECTBHUI») OMpeaensieT OpraHu-
3a0MI0  TEXHHYECKOTO  PACCIICIOBAHUS
CepbE3HBIX MHIUACHTOB, YPE3BBIYAWHBIX
CUTyallMi ¥ TIOBPEXICHUI BO3IYIIHBIX
CYZIOB Ha 3eMJIe, KOTOPbIe TIPON3O0ILTH Ha
TEPPUTOPUU YKPAUHBL, a TaKKe Hapylle-
HUE MOpsAKa UCIOJIb30BaHUs €€ BO3yIL-
Horo npocTpaHcTia (ct. 119) [8].

B uacTtHOCTH, paccienoBaHMIO MOJI-
JIeKAT KaTtacTpodbl — aBUALUOHHBIE TIPO-
WCIIECTBUS C YEJIOBEUECKUMH KEPTBAMHU,
npuBeiiye K rudenu amubo 6e3BeCTHOMY
MCYE3HOBCHUIO KOro-IM00 M3 Yucia mac-
CaKHPOB, YWICHOB SKHUITaXa JIMO0 TPEThUX
JIUI, a TaKXKe B CIIydae MONYyUCHHS MMHU
TEJIECHBIX IOBPEKICHUI CO CMEpTellb-
HBIM FICXOZIOM BO BpeMsi: a) IpeObIBaHM
B TOM BO3IYIIHOM CyJHE; 0) Hermocpe-
CTBEHHOTO CTOJIKHOBEHHSI C KaKOH-ITHOO
YaCThIO BO3/LYIITHOTO CY/HA; B) HEITOCPEI-
CTBEHHOTO BO3/EHCTBUS IIOTOKAa Ta3oB
PEaKTUBHOTO JBHIaTels; T) OE3BECTHO-
0 HCYE3HOBEHMs BO3IYLIHOIO CYyOHA.
Taxoe paccienoBaHue MPOBOAUTCS CIie-
LUANTbHBIM JKCIIEPTHBIM OPraHOM, KOTO-
peiii coznaérest Kabunerom MuHHCTpOB
VYkpaunbl. B cOOTBETCTBUM C MEXKIyHa-
POAHBIMU CTaHJAPTaMH JAHHBIA OpraH
HE MOXXET HAXOOUTHCS B TOJUNHEHUH
WM WHOM 3aBHCHMOM TIIOJIO)KEHHH OT
YIOJIHOMOYEHHOTO OpraHa I0 BOIIPOCaM
rpaxaanckoil aBpanuu. Y. 4 ct. 119 Bos-
JIyITHOTO KOJieKca YKpawWHBI OIPEAeIseT,
410 J1F000€ aJIMHHUCTPATUBHOE, CITyIKEO-
HOE, MPOKYpOpCKoe, CyaeOHOoe paccieno-
BaHUE, HAllPaBJIEHHOE Ha YCTAHOBJIEHUE
BUHBl WM OTBETCTBEHHOCTH, JOJDKHO
MIPOBOJIUTHCS OTACIBHO OT TEXHUYECKOTO
paccrieoBaHusl aBUALMOHHBIX COOBITHIA,
CepbE3HBIX MHIUACHTOB, YPE3BBIYAMHBIX
COOBITHH M TOBPEXKIACHUH BO3MYIIHBIX
CYJIOB Ha 3eMJIe.

Ecnm ke B X0ozie paccienoBanus ycra-
HaBIIUBAIOTCSl TNPHU3HAKH  IPECTYMHBIX
neNcTBUM min Oe3IeHCTBUI OTHENBLHBIX
JIUIL JTNOO OpraHu3alnil COTPYAHUKN DKC-
MIEPTHOTO OpraHa 110 paccieJOBaHHUIO 00s-
3aHBl COOOIIUTH 00 3TOM COOTBETCTBY-
IOLUM OpraHaM HpOKypaTypbl YKpauHbI



(u. 6 ct. 119). C nenpro obecrieueHUs
MPOBEJICHUSI  paccieloBaHusl DKCIEepT-
HBII OpraH B3aMMOJICHCTBYET C OpraHaMK
WCIIOTHUTENLHON BJIACTH, B YaCTHOCTH,
YIOJIHOMOYEHHBIM OpPraHOM [0 BOIPO-
caM IpaK/IaHCKOH aBHAIlMU, C OpraHaMH

MeCTHOTO camoymnpasienus, Ciyx00ii
Oe3omacHOCTH YKpawHbl, OpraHaMH Ipo-
KypaTypbl 1 HanmoHanbsHOHU nomunum.

Bo ncnonHeHne ykazaHHBIX IOJIOXKE-
Huif mocranosnenneM KMV or 21 mapra
2012 . Oputo co3mano HarmonanbHOE
010pO MO PacCIEeOBAHUIO ABUALMOHHBIX
COOBITHI M MHIIMAEHTOB C IPAXKAAHCKUMHU
Bo3nymHbiMU cygamu (HBPT'A) ¢ uenbro:
1) mpoBeseHHS TEXHHYECKOIO pacclie-
JIOBaHUsSI ABHALMOHHBIX IPOUCLIECTBHH,
CepbE3HBIX MHIMICHTOB, YPE3BBIYAMHBIX
COOBITHIA, TOBPEKICHUH, MPOUCIIEAIINX
Ha TEPPUTOPHH YKpauHbI; 2) Yy4IacTHs
B MPOBEJICHUH TEXHHUECKOTO pacclie-
JIOBaHWS HA TEPPUTOPUN HHOCTPAHHBIX
TOCYIapCTB B CIydae aBHAIMOHHOTO
MIPOVICHIECTBUSI C TPAXKIAHCKAM CYTHOM
Vkpaunsl; 3) TOATOTOBKH 3aKIIIOYCHUH
1 peKOMEeH/IaIuii Ha OCHOBAaHUH OOHApY-
KEHMSI, aHaIIM3a, UCCIIeOBaHUS 1 0000-
IIEHMS JAHHBIX, KaCAIOLINXCst 0€301acHO-
CTH NOJIETOB, C LEIbIO MPEIOTBPALICHHS
ABMALIMOHHBIX MHIIN/ICHTOB.

[Ipenmerom npesrensHoct HBPTA,
B YaCTHOCTH, SIBIISICTCSL:

— obecrieueHrne TPOBEACHUS OOBEK-
TUBHOTO PACCIEIOBAHHS aBHAIIMOHHBIX
IIPOUCIIECCTBUI HA TEPPUTOPUN YKPAUHbI
C TPaKTAaHCKUMHU BO3YIIHBIMH CyHIaMH,
ABUAIMOHHBIX MHIUICHTOB, CITyYHBIIHX-
csl Ha TEPPUTOPHH HHOCTPAHHBIX TOCY-
JAPCTB € TPAXKTAHCKUMHU CydaMHu YKpawu-
HBI; ydacTHe B paboTe MEXTyHapOIHBIX
aBHALIMOHHBIX OpraHM3aluii, coneicTaue
Pa3BUTHIO MEXK/YHAPOIHBIX HAay4YHO-TEX-
HUYECKUX M HMHQOPMAIMOHHBIX CBS3eH
B cdepe TEXHHYECKOro paccieIoBaHHs
U NPEeIOTBPALICHHS] aBUAIIMOHHBIX COObI-
THI;

— B3amMozeicTBHe ¢ MuHmCTEp-
CTBOM MHOCTPAHHBIX JI€JI, KOHCYTbCKUMHU
YUPEKACHUSIMH YKPaWHbI, KOMIETCHTHBI-
MH MEXTyHapOTHBIMH OpTraHU3alNsIMI
1 aBHAIlMOHHBIM OPTaHOM BJIACTH HWHO-
CTPAaHHOTO TOCY/IapCTBa, Ha TEPPUTOPUH
KOTOPOTO CITYYHJICSl aBUAIMOHHBIN WHIIN-
JICHT C I'PaKIaHCKUM CYJHOM YKpauHbI
WIA eclii 3T0 cyaHo (oOopylaoBaHuE)
OBbLIO IPOMU3BE/ICHO B YKPauHE;

— B3aUMOJICHCTBHE C COOTBETCTBY-
IOIIUMH  OpraHM3AlMAMH  TOCYJapCTBa
HALMOHAJIBHON PErucTpaluu TIpaKaaH-

CKOTO BO3JYIIHOTO CyJHA HJIM €ro JKC-
IUTyaTaHTa, €CIM ABHAIMOHHOE IIPOHC-
[IECTBHE CIYYHIOCh HAa TEPPUTOPHUH
YkpauHsl;

— y4€T aBHAIIMOHHBIX MTPOHCIIECTBUH
u 2Ip.

AHanu3 yKa3aHHBIX HOPM Aa€T OCHO-
BaHUE [UIS BBIBOJOB O HEOOXOAMMOCTH
BHECEHMs M3MEHEHMH B JEHCTBylolIce
3aKOHOJIATENIBCTBO C IIEJBI0 €ro rapMo-
HHU3aIMU ¥ 00ECHeYeHHs HaIJIeKAIIero
1 (G GEKTUBHOTO BBIMOTHEHUST (DYHKIUI
HJIPTA. Bo-nmepBrix, HBPI'A sBnsietcs
Ype3BbIYAHO Ba)KHBIM OpraHom B cde-
pe obecriedenusi OE30MACHOCTU MOJIETOB,
BBISIBIICHUS ()aKTOB YIrpo3 W IMPELOTBpa-
IIEHUS] MHIIUICHTOB, B TO K€ BPEMS €ro
noJTHOMOYHs ompenenstores: [lomoxenn-
€M, B KOTOPOM B JJOCTaTOYHO OIpaHUYEH-
HOM BHJI€ PETYIUPYIOTCS 1eNb, (PyHKIINH,
MOJIHOMOYHMS (IIOJIHBIA TEKCT JOKYMEHTa
COCTOUT BCEro JHIIb U3 29 IyHKTOB).
OueBHIHO, YTO LENIECOOOPa3HO MPHHATH
cnenuanbHblil 3akoH Ykpaunsl «O Hauu-
OHAJILHOM OIOpO paccienoBaHHs aBHa-
[IUOHHBIX MPOUCLIECTBUH M MHIUACHTOB
C TPAXKJAHCKMMH BO3IYIIHBIMU CYIaMI»,
B KOTOPOM TIIATEJIFHO B COOTBETCTBUH
C MEXAYHApOIHBIMH CTaHJapTaMU OIHU-
caTb CTPYKTYpy, (YHKIHH, IIOIHOMO-
Yusl, TIOPSZIOK M CPOKH B3aUMOJIEHCTBUS
C  COOTBETCTBYIOIINMH  CTPYKTypaMH
Y TOCYJapCTBEHHBIMH OpraHaMH, MEXIY-
HapOIHOE COTPYIHUYECTBO H JIp.

HexoTopble ONMOHEHTHI CYMTAIOT,
4yro mpuHATHE BosaymHoro Koaekca
VYKpauHBl MCKJIIOYaeT HEOOXOJUMOCTb
NPUHATHSA Takoro 3akoHa. Ilo 3Tomy
MOBOJly CTOMT 3aMETHTh, YTO JIESTellb-
HOCTh HarmmoHanbHOTO areHTcTBa YKpa-
MHBI 110 BOIPOCAM BBISBICHUS, PO3BICKA
U YIpaBJICHHUS aKTHBaMH, IOJIYyYCHHBIMU
OT KOPPYIIMOHHBIX U MHBIX MPECTyILIe-
HUH, PeryaupyeTcs CHenHalbHBIM 3aKo-
HoM [10], HecmoTpst Ha Hanmmune 3akoHa
Vkpanusl «O NpenoTBpameHny KOppyTI-
mun» U 3akoHa YkpauHsl «O mpenoTspa-
[IEHUH U IPOTHBOJICHCTBHH JICTATH3aIIH
(OTMBIBaHUIO)  JIOXOZIOB, IOJTYYEHHBIX
NPECTYNHBIM ITyTEM, (HMHAHCHPOBAHHIO
Teppopu3Ma U GUHAHCHPOBAHMIO PACIIPO-
CTPAaHEHUS] OPYXKHS MAacCOBOIO YHHYTO-
JKEHHSD»; TaKXKe MPUHAT 3aKOH YKpauHbI
«O BpiciieM aHTHKOPPYIILIUOHHOM CYZE»,
HECMOTpsI Ha Hajauuue 3aKoHa YKpaHHBI
«O cymoycTpoicTBE M cTaTyce Cyaen»
u T.J. Putopuueckum SBISIETCS BOIPOC:
YTO K€ BaXKHEEe — aKTUBBI WIIM Oe3omac-
HOCTh? (komenék wiam >kn3Hb?). Ilpm-
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HATHE CIICLUAJIBHOTO 3aKOHA JIACT OCHO-
BaHUE JUIS TPHUBEICHUS B COOTBETCTBHUE
HOopM BosgymHoro konekca YKpauHsI
B 4aCTH ONpPE/ICTICHHs OpraHa, Ha KOTOPbIH
Bo3JaraeTcs OO0s3aHHOCTh paccieoBa-
Hus (B BKY yxassiBaercs — DkcnepTHOe
YUpexXJIeHHE, a CTOMT HEMOCPEICTBEHHO
ykazate HBPI'A). Takoe m3menenme He
BHECEHO, MOCKOJbKY 3TOT OpraH co3-
JTaH HE 3aKOHOM, a TPaBUTEICTBEHHBIM
nocranosieHueM. Cornacto ITonoxkenuro
HBPT'A npusnekaercs K y4acTUIO B IIpo-
BEJICHUH TEXHUYECKOTO pacciieJOBaHUs
Ha TEPPUTOPUM HMHOCTPAHHBIX TOCY-
JApCTB, HA TEPPUTOPUHM KOTOPBIX IIPO-
M30LLIA aBUALIMOHHBIC HHIUJICHTBI C BO3-
IYUIHBIMU cylaMH YKpauHbl (T 2 1. 6)
[9], mannoe momoXxeHHe OO0YCIOBIMBAET
HEOOXOAMMOCTh TIIATEIFHOTO YpETyNH-
pPOBaHHSI BOIPOCOB TAKOTO COTPyAHUYE-
CTBa B CIICIIMATLHOM 3aKOHE.

Bo-BTOpHIX, TO-pazHOMY perymmpy-
JOTCSL BOTIPOCHI B3aWMOAEHCTBHS TOCY-
JTAPCTBEHHBIX OPTaHOB JJIsI 00eCIeYeHUs
0e30MacHOCTH U PacciefoBaHUs HHIM-
nenrtoB. Tak, HBPT'A ¢ nenbro a¢pdexrns-
HOTO BBINOJIHEHUST COOCTBEHHBIX (yHK-
Ui 00s3aHO COTPYIHMYATh 3 HWHBIMH
rOCYJapCTBEHHBIMH OpraHaMH, B 4acT-
HOCTH, ¢ [oCymapcTBEHHON aBHALIMOHHOMN
ciayxOoii  Ykpaunbsl. [IpaBoBbIM OCHO-
BaHMEM JUIsl TAKOTO COTPYAHHYECTBA Ha
JIAHHBIN MOMEHT siBisieTcst MemopaHayMm
[11]. CrouT oOpaTuTh BHUMaHHE HA TOT
¢akrt, 4yTo cormacHo 1. 14.5 3TOro JOKy-
MEHTa TOJIOKEHUSI MeMopaHIyma repe-
CMaTpUBAIOTCSl Kakable 12 MecsleB oT
JIaThl BCTYIICHUS B JICHCTBUE, a B CITydae
HEOOXOMMOCTH B HErO BHOCSTCSI M3Me-
HEHUs, NPEBAPUTEIBHO COIIACOBAHHbIC
CropornamMu. MemopanayMm ObLT MPUHST
10 oxrsiOpst 2016 1., HA AaHHBIIT MOMEHT
OTCYTCTBYeT Kakas-1u00 wuH(pOpMAIHs
0 ero nepecMoTpe, AONOIHEHUSAX JIOO
YTOYHEHUSIX (HECMOTPSI Ha OCTPYIO HE0O-
XOIUMOCTb, B YaCTHOCTH, B CBSI3U C IIPHU-
HatueM Ctparernn kubepbe3omacHOCTH
1 MHBIX HOPMaTHBHBIX AKTOB).

A Bompockl B3amMojencTBus locy-
JApCTBEHHOM  aBHALMOHHOM  CITy>KOBI
VKpauHBl ¢ NPaBOOXPAaHUTEILHBIMHU
OpraHaMy yperyJIUpOBaHbl MOCTaHOBIIE-
muem Kabunera MuHHCTPOB VYKpauHbI
[12], cornacuo xotopomy l'ocynapcten-
Hasl aBHAIIMOHHAs CIIy>k0a MHpOpMUpPYET
MIPAaBOOXPAHUTEIbHBIE OPraHbl O BBISB-
JIeHHBIX (DaKTax MpaBoHApYyIIeHUH B cde-
pe rpakIaHCKOH aBHAIMU WU TOJTYYCH-
HYI0O O HUX HH(OpPMAlHUIO; OKa3bIBACT
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KOHCYJIBTaTUBHYIO IIOMOLIb TIPH YCTaHOB-
JICHUM NPU3HAKOB IIPABOHAPYIIIEHUH, CBS-
3aHHBIX C HCIIOJNIB30BAHUEM BO3JYIIHOTO
MPOCTPAHCTBA YKPAUHBI U T.1.

3akonoM VYkpamuel «O Tocymap-
CTBEHHOH  IpOTpaMMe  aBHALMOHHOI
0€30MacCHOCTH TPAXKIAHCKOW aBHAIUI)
pacCIIMpEeH KpPYr CyOBEKTOB, KOTOpPBIC
B3aNMOJICHCTBYIOT C IIEJTBIO BEISBICHUS,
MIPOTUBOACHCTBHS U paccielOBaHUs aBHU-
AIMOHHBIX WHOWAEHTOB. Tak, wuHQOp-
Malys O MOKYIIEHWH JINOO0 COBEPIICHUN
aKTa HE3aKOHHOTO BMEILATENIbCTBA HE3a-
MEJUINTENIBHO TPEJOCTABISACTCS MPaBoO-
OXpaHUTEIILHBIM OpraHaM W B Cllydae,
€CIIH 3TO MPOM30LIIO B MEX/YHAPOJHOM
a’poIopTy, — OpraHy JIOXO/0B U COOpPOB
COIVIACHO CXEME OIOBEIIECHUs, pa3pado-
TAaHHON KaXIbIM CyOBEKTOM aBHAIMOH-
HOW JEATETBHOCTH M COIVIACOBLIBAETCS:
1) aspomopramu, IKCIUTyaTaHTaMH, IIPO-
BaiiiepaMy a’pOHABUTAIIMOHHOTO 00CTy-
JKUBAHUSI C PETHMOHAJIBHBIMH OpraHaMu
CiyxOb1 6e30macHOCTH YKpauHbI, Opra-
HaAMH BHYTPEHHUX JeJI 10 MECTy pas-
MeUIeHHs; 2) MEeXKIyHapOAHBIMH a3po-
MOpTaMU — TaKXKe C OpraHaMH OXpaHbI
TOCYJapCTBEHHON TI'PAHUIBI U OPraHOM
JIOXO/IOB U COOPOB H T.JI.

Henocpeacrsennoe yperynupoBaHue
KPU3UCHOW CUTyallUH OCYIIECTBISIETCS
mof pykoBozacTBoM Cirysk0b1 6e3omacHo-
ctu YkpauHsl 1100 MUHHCTEPCTBA BHY-
TPEHHUX JIeNT YKpauHBI.

Ecnu mHOCTpaHHOE BO3JYIIHOE CYJI-
HO, TIOTEpIEBIIee OT HE3aKOHHOTO BMe-
1IaTeJIbCTBA, OCYLIECTBMIIO IOCAAKY Ha
TEPPUTOPHN YKPaHHBI, TO YIIOJTHOMOYCH-
HBII1 OpraH coo0ILIaeT O MoCcaaKe rocynap-
CTBY, B KOTOPOM 3TO BO3JYLIHOE CYIHO
3aperucTpUpOBaHO, TOCYNApCTBY — 3KC-
IUTyaTaHTy, a TaKXKe TOCy1apcTBaM, rpak-
JIaHE KOTOPBIX MOTHOIM I 5KE MOy YHIIH
TEJIECHBIC TOBPEXICHUS, ObUIN 3axBade-
HBI B KaYECTBE 3aJI0’KHUKOB WJIN HAXOAAT-
cst Ha OOpTY.

2 ¢despans 2013 r. BBeACHO B JCH-
ctBue PyKOBOZACTBO MO paccieJOBaHHIO
ABUALMOHHBIX ITIPOUCIIECTBHUH, YTBEPXK-
nénnoe nmpukasom aupekropa HBPTA ot
28.01.2013 1. Ne 6, paszpaboransl Meto-
JIMYECKUE PEKOMEHJIAlUK 10 HCCIIeI0Ba-
HUIO POJIM YEJIOBEYECKOro (hakTopa IpH
pacclieJOBaHUM aBHALIMOHHBIX MPOUCIIe-
CTBUH M MHIMIEHTOB. B TO ke BpeMs Ha
JAHHBIII MOMEHT SBJISCTCS ACHCTBYIOLIIM
[lonoxxenne o pacciemoBaHUU aBUALU-
OHHBIX IIPOHMCHIECTBUH M MHINAECHTOB OT
26 mapra 2010 r. [14], koTOopoe mpUHATO

cormacHo Bosmymmomy komekcy Ykpan-
Hel oT 04.05.1993 1., moTepsBIIEMY CHITY.
DTO MPOTHBOPEYUT MPHUHIHUIY ACHCTBHS
HOopM BO BpemeHu. Ceiiyac paspaboran
mub npoekt IlpaBun pacciemoBaHus,
KOTOpbIE ObI COOTBETCTBOBAJIM COBPEMEH-
HOMY 3aKOHOJATEJIBCTBY, & TAK)KE HOBBIM
BBI30BaM U yrpo3am [15].

CTOMT  OTMETHTH  aKTyaJbHOCTb
BOIIPOCA 3AIUTHl TPAXKIAHCKON aBUALUH
oT KubOepyrpo3, uemy mnocBsméH Pas-
nen XII T'ocymapcTBeHHOM IpOrpamMmbl
AaBHAIIMOHHON OE€30MacCHOCTH, COIJIACHO
KOTOPOMY YIOJHOMOYEHHBIH OpraH o
BOIIpOCAaM TpaKAAHCKOM aBwarum: 1)
oIpenensieT TPUOPHUTETHl IPOTHBOACH-
CTBUS KHOEpyrpo3aM IpaxkJaHCKOH aBHa-
LIMHK; 2) OCYILECTBISET TOCY/IapCTBEHHbIH
HaJ30p 3@ COCTOSHMEM 3aIlUThl KPUTH-
YEeCKM BAXKHBIX aBHALMOHHBIX CHUCTEM
or kubepyrpoz u ap. C ydérom 3TOro
nenecoobpasno B crpyktype HBPIA,
a MMEHHO B YIIPaBICHUHM paccieroBa-
HHS, UMEIOILETO YeThIpe OT/eNa, CO3aTh
noapasaeseHue (OTaeN) pacclieOBaHU
KHOEPUHITUICHTOB U YIPO3.

K.D. [nonkoBckuid  TPU3BIBAIL:
«HoBble npen HEOOXOOMMO MOAIECPIKHU-
Barb. He MHOTME HMEIOT Takyl cMe-
JIOCTh, HO JTO JParoleHHOE KauecTBO
monei» [16].
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HACTABHHUYECTBO KAK TEXHOJIOI'UA
YIIPABJIEHUSA TIEPCOHAJIOM
HA TOCYJIAPCTBEHHOM CJIYXKBE

Ouasra BAT'PUM,
acnpaHT Kadeaphl roCyTapCTBEHHOTO YIPABICHUS H MECTHOTO CAMOYIIPABIICHHUS
JIHeponeTpoBCKOro PerHOHAIBHOIO HHCTUTYTA TOCYIAPCTBEHHOTO YIIPABICHUS
HanmonanbHoi akanemMun rocynapcTBeHHOTO yrpasieHus npu [Ipesnaente YkpauHbt

VIK 35.08, 331.08

AHHOTAIUSA

B crarbe npencrasiaeH 0030p ucTopur GOpMUPOBAHUS U PA3BUTHS HACTABHUYECTBA
KaK MeTona 1pod)eccuoHaabHOro o0y4eHUs M ajanrtauud paboTHUKOB. PaccMoTpeHsl
HOPMAaTHBHO-TIPABOBBIE JOKYMEHTBI, PEIIAMEHTHPYIOLINE BHEAPEHUE B YKPaUHE CHCTE-
MBI HACTABHUYECTBA B chepe ToCyJapcTBEHHOM ci1ykObl. MccenoBaHbl TEOpETHYECKUE
MOAXOJb! MCIOIb30BAHUS TEXHOJIOIMU HACTABHUYECTBA. PacKpBITHI TEPMUHONIOTHS U
COZlep)KaHNe TOHATUI «HACTaBHUYECTBO» M «HACTABHHUK», NPOBEAEH CPAaBHUTEIbHbIH
aHaJIN3 COBPEMEHHBIX MOJIeJiel HaCTaBHUYECTBA. ABTOPOM Ha OCHOBE aHaJIM3a OTede-
CTBEHHOT'0 U 3apy0e’HOT0 OIIbITa ONPEAENICHbI IPEUMYIIECTBA UCTIOIb30BAHUS METOIA
HACTaBHUYECTBA B C(pepe rocylapCTBEHHOH CIy>KObI TOCPEACTBOM BHEAPEHUS B IPAK-
TUKY HHCTHTYTa HACTABHUYECTBA.

KuroueBble ciioBa: rocyiapcTBeHHast ciryxk0a, rocy1apcTBEHHAs Ka{poBasi OJIUTHU-
Ka, TOCYJJapCTBEHHBIN CITy KalllMi, 3Tarbl Ipoliecca HACTaBHUYECTBA, KOYYHHT, MOJIEJIN
HACTaBHUYECTBA, HACTABHUYECTBO, MpodeccroHanbHas aJanTauus rocyJapCcTBEHHbBIX
CIIyKaIluX, Npo(eCCHOHATIBHOE Pa3BUTHE.

MENTORING AS A PERSONNEL MANAGEMENT TECHNOLOGY
IN THE PUBLIC SERVICE

Olha BAHRIM,
Postgraduate Student of the Department of Public Administration
and Local Self-Government
of Dnipropetrovsk Regional Institute of Public Administration
of the National Academy of Public Administration under the President of Ukraine

SUMMARY

The article provides an overview of the history of the formation and development of
mentoring as a method of vocational training and adaptation of workers. The regulatory
documents governing the implementation in Ukraine of a mentoring system in the field
of public service are considered. The theoretical approaches to the use of mentoring
technology are investigated. The terminology and content of the concepts of “mentoring”
and “mentor” are disclosed, a comparative analysis of modern models of mentoring
is carried out. Based on the analysis of domestic and foreign experience, the author
identifies the advantages of using the mentoring method in the field of public service by
introducing the institution of mentoring into practice.

Key words: civil service, public personnel policy, public servant, stages of the
mentoring process, coaching, mentoring models, mentoring, professional adaptation of
civil servants, professional development.

IHocranoBka mnpodiaemsbl. CeromHs

TOTOBJICHHBIMHA crieuaaucTaMu, CI10-

VKpanHa MPOXOAUT 3Tall aKTHUBHBIX H3Me-
HeHui 1 pedopM. HavaBmmecs nporeccst
MOJIEPHH3ALUH FOCYIAPCTBEHHOM CIIy>KOBI
U pruommkeHne e€ K eBpoNeicKnM CTaH-
JlapTamM pasBHUTHsA, BBIXOX YKpaWHBI Ha
BeyllMe MO3UIMK MHpa, pedopmupoa-
HHE TOCYIapCTBEHHOI CIry)kObl, OOHOBIIE-
HHe e€ KaJpoBOro cocraBa (YMEHbIICHHUE
KOJIMYECTBA TOCYIAPCTBEHHBIX CITYKalllHUX,
HanoJHeHust e€ Npo(eCCHOHAIBHO MOJ-

cOOHBIMH ~ 00ecreuuTh IPPEKTUBHOCTD
U TPOrPECCHUBHOCTH) BBICTYMAIOT —IIPHU-
OPUTETHBIMU 33/1a4aMU  [IPABHUTENBCTBA
U TOCYJapCTBEHHON KaJIPOBOM MOJUTUKH,
B YaCTHOCTH. Belb, 4TOOBI OCYIICCTBHUTH
HayaTble peOpPMBI, Hy)KHBI TIPOeCCHOHA-
JIbI, KOTOPBIE TOTOBBI K [IEPEMEHAM, YMEIOT
MPaBUILHO OPraHU30BaTh paboTy APYTHX,
KOOPAWHUPOBATH ACHCTBUS B IPABUIBHOM
HAaIpaBJIeHUH U paboTaTh Ha TOCTHKEHUE
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MOCTaBJICHHBIX Iienell. Pa3BuTue npodec-
CHOHAJIBHOTO TIOTEHIMAJA, HAKOIUICHUE
OIbITA, KCHONIB30BaHUE I(H(PEKTUBHBIX
KaJIpOBBIX TEXHOJIOTHi, IPaBUILHOCTD
NPUHATBIX ~ YIPABICHYECKUX — PELICHUH
00eCreurBaoT LEeIOCTHOCTh U A(YHEKTHB-
HOCTB peaJI3alii HadaThix peopM.

Ha ceroassiiinuii eHb BONIPOCHI MPO-
(eccroHabHOM afanTayu U npodeccu-
OHAIFHOTO PA3BUTHSI TOCYHAPCTBEHHBIX
CITy)KalnX YKpauHbI 3aKpeIUIeHBl B Clle-
ayromux jgokymenrtax: 3Y «O rocymap-
cTBeHHOH ciyxk0e» Ne 2490 or 10 nek.
2015 Ne 889-VIII [1]; Crparerun ycroii-
YUBOro pasBuTud «YkpauHa — 2020y,
yrBepkaA€HHOM — Ykazom  Ilpesuzgenta
Vkpauns ot 12 ssaBapst 2015 Ne 5/2015 [2];
Crpateruu TOCYyIapCTBEHHOH KaJpOBOM
nonutuku Ha 2012-2020 rompl, yTBepk-
nénHoit Ykazom llpesunenta Ykpaussl oT
01.02.2012 Ne 45/2012 [3]. B wactHOCTH,
B Crparernu rocyaapcTBEHHOH KaapoBOit
nomutuky Ha 2012-2020 rozasl, yTBEpiK-
n€rHoI Ykasom llpesnnenTta YkpanHel oT
01.02.2012 Ne 45/2012 [3], ompenerneHo,
YTO BHEAPEHHE CHCTEMbl HACTaBHIYECTBA
ABIISIETCS OJHUM M3 IPUOPUTETOB e pea-
mm3ammu. Taxxe B 2018 roxmy, cormacHo
pe3ysibraTtaM IMpOBEIEHHOM eBpomeickoi
nporpamMmmoir SIGMA oLeHKH COCTOSHUS
JIeJl B CUCTEME TOCY/IapCTBEHHOTO YIpaB-
JIeHUs1 YKPauHbI, ONPe/IesICHbI CIISYOLIHe
HamnpasieHust peh)OpMUPOBAHUS TOCYAAP-
CTBEHHOH CIy’KObl B YKpauHEe B COOTBET-
CTBUM CO CTaHgapramu Eponeickoro
Coro3a, a IMEHHO: TTPOQECCHOHATNABAITIS
TOCYJAPCTBEHHOH  CIIy>KOBI; COBEpILICH-
CTBOBaHHE, IOBBIIIEHHE 3()(PEKTUBHOCTH
YIPaBIE€HHUS TOCYAApCTBEHHOM CIyxkO00H
[13, c. 291]; BHenpeHUE B CHCTEMY TOCY-
JAPCTBEHHON CIy>KOBI yIpaBIEHHS Iep-
COHaJIOM, 0a3MpyIOLIErocsi Ha HPHHIU-
Iax 3aKOHA, KOMIETEHTHOCTH M CHCTEMBI
3aciayr [14, c. 293]. CTouT noguepKHyTh,
YTO B 3aKIIOYCHHH OKCIIEPTHl YKa3alH
Ha TO, YTO TOJBKO YCIICIIHBIC HHCTHTY-
Tl B KOMIUIEKCE C MpPO(eCcCHOHATBHO
MIOATOTOBJICHHBIMH,  J00OPOJETEIbHBIMI
1 MOOHMJIBHBIMH TOCYIapCTBEHHBIMH CITy-
JKaIIMMH MOTYT CTaTh KIIFOYEBBIM JipaiiBe-
pom pedopm B cTpane.

AKTyaJIbHOCTb TeMbl HCCJIEN0BA-
HHUSI TIOATBEPKAACTCS TEM, YTO MacIiTad
3aIUIaHMPOBAHHBIX W HA4YaTblX pedopm
TpeOyeT OT TOCYAapCTBEHHBIX CITyXKAIHX
BIIAJICHU COOTBETCTBYIOIIMMH  KOMIIE-
TEHIMSAMH, a HMMEHHO: CTPaTrerH4ecKo-
IO M KPUTUYECKOTO MBILIUICHHS, YMEHUS
paborarh He Ha OOECIIEUCHUE MPOLIECCOB,

a Ha JOCTIDKCHUE PEe3yNIbTaToB, HIOHUMATh
1 TIPUMEHATh Ha NPAKTHKE eBpOIeicKue
CTaHAAPTHl TOCYAApPCTBEHHOTO YIIpaBIIe-
HUSI, CTIOCOOHOCTD YIPABIISITh M3MCHEHHS-
MH U npoekramy, mpouee. OOG03HaUEHHbIE
HaM{ TIPOOJIEMHBIE AaCHEKTHl SIBIISTFOTCS
aKTyaJIbHBIMH M MHOTI'OYPOBHEBBIMHM, UTO
B CBOIO Ouepeslb MOmuEpKHBaeT HEoOXo-
JIMMOCTh M CBOEBPEMEHHOCTh MX Ooee
DIyOOKOTO M3y4eHHUs B KOHTEKCTE HavaToi
MOJICPHU3ALIMH TOCYIAPCTBEHHOI CITyKObI
U Tepe3arpy3Ku BiacTu B Ykpaune. Fimen-
HO TI09TOMY BHEJPEHHE B IIPAKTHKY METO-
JIOB M TEXHOJIOTWI HACTaBHUYECTBA MPH-
oOperaeT akTyalbHBIN XapakTep 1 Tpedyer
JaJbHEHUIIEro JeTalbHOTO U3YYCHHUS.

Heab crarbu. Llensio cratbu SIBIS-
eTcsl MCClIeIOBaHNe M aHAIIM3 IyTeil pea-
JM3alM  HACcTaBHUYECTBA KaK dpQek-
TUBHOTO MeToAa OOyYeHHMs, aJarTarnun
TOCYJAPCTBEHHBIX CIIYXKaIMX C LEIb0
Pa3BUTHS MX MPO(ECCHOHAIBHOIO MOTEH-
yana, a TaKKe pa3paboTKa HpeasIoxKe-
HHUI M PEKOMEHIalUi JUTsl HCIIOIb30BaHUs
METOJIOB HACTABHUYECTBA OPraHAMHM TOCY-
JTAPCTBEHHON BNAcTU Kak A(QeKTUBHOI
TEXHOJIOTHH YIPABICHUs MEPCOHAIIOM Ha
TOCYAapCTBEHHOH CITyKOe.

Cocrosinue ucclie10BaHUs. AHAJIU3
NoCJaeAHUX MCCIe0BAHMI U MyO/IHMKa-
LU CBHIETEIBCTBYET, YTO BOIIPOCAM pa3-
BUTHSI M MOJICPHU3AINH TOCYJapCTBEHHOI
CIryKOBI, MPOQECCHOHAIFHOTO O0yUYEeHUS
U pa3BHUTHS KOMIETCHIMH TOCYIapCTBEH-
HBIX CIY)KalllUX, aJalTalddl U TEOpeTH-
YEeCKMM acleKTaM IpoOJeM HHCTUTYTa
HACTaBHUYECTBA TIOCBSLIEH JOCTaTOYHO
LIMPOKUH KPYT padOT BBIJAIOIIUXCS OTeUe-
CTBEHHBIX W 3apyOeKHBIX YUEHBIX, CPEIH
KOTOPBIX MOXXHO BBIJEIUTh ITyOJIHKALUK
M. Apmcrponra, T. Bazaposa, /1. bap6aco-
Boii, H. bonnapenko, b. bosman, B. Bopon-
xoBa, E. [opmkosa, A. Erommna, K. Kpem,
C. Kapomn, A. Kpymensaumnkoi, 1. Menb-
Huuyk, B. IlaBimosoii, B. Ilapxomenko-
Kyuesui, [I. Onuen, b. Xancdopn u np.
CyIiHOCTh TOHSTHSI «HACTABHUYECTBOY
packpbiTa B padorax C. Bepuuiosckoro,
JI. Jlecoxuna, E. ®omuna u np. Opranu-
3aIIMOHHO-TIPABOBBIM  ACTIEKTaM aJlamnTa-
LMY TOCYAAPCTBEHHBIX CITyXKallMX B chepe
rOCYJapCTBEHHOIO YIIPABJICHHS YACJICHO
BHUMaHHE TaKUMU yu€HbIMU, Kak C. OHu-
myk, JI. Tlamko, H. Pammros, M. Pyna-
keBmd, M. YeproOsute. Paccmorpenuro
HACTaBHUYECTBA 4Yepe3 IMPU3MYy CHCTEM-
HOTO TIOZIXO/Ia TITOCBSIIICHO HCCIIEN0Ba-
nue yua€nbeix C. Jlepuenko u B. IIpurymsr.
OcBelieHre TEOPETHIECKAX ACTIEKTOB 3TO-

r0 BOIIpOCa HAILIO OTPaXKeHUE B paboTax
C. CenuBanoBa, K. ®énopona, A. FOpuen-
Ko, A. UepHHIrOBa, KOTOpbIE aHATU3UPYIOT
HACTaBHUYECTBO B KOHTEKCTE Mpodeccu-
OHaJIbHOW amanTaiuu. OTHAKO, HECMOTPS
Ha JIOBOJIHO OOJIBIIIOE KOJTMIECTBO padoT,

MOCBAMEHHBIX ~ BOTMPOCAM  YHPaBICHUS
YEIIOBEYCCKAMH pecypcaMu, mpodeccro-
HAJIBHOTO O0yYeHHs, aJanTalliy MepCoHa-
71, BEIOPAaHHYTO TEMY HCCIICIOBAHMUS MOX-
HO CYUTATh HEJIOCTATOYHO pa3paboTaHHOM.
Cpenn He peIm€HHBIX paHee yacTeld o0rmeit
po0JIeMbl — PacCMOTPEHHE OTEUECTBEH-
HBIX M 3apyOeXKHBIX IMOJXON0B K ajamTa-
[IMM HACTaBHUYECTBA Kak 3(QeKTUBHOrO
MeTofa o0ydeHHst M Mpo(hecCHOHATBHOTO
Pa3BUTHS HA TOCYAPCTBEHHOMN CITy)0e.

H3noxkeHne 0CHOBHOIO MarepHasia.
[TpakTvka HacTaBHMYECTBa Kak (opma
00y4eHHUS UMEET JI0CTATOYHO JTUTENIBHYIO
HCTOPHIO, M B KOHTEKCTE BOCITUTATEIILHOM
1 yaeOHOH AeATEeNEHOCTH SIBISETCS IPEeB-
Heimer popmoit epenaun onbita. MHCTH-
TYT HaCTaBHUYECTBA OEPET KOPHH M3 4acT-
HOTO cekTopa ¢ Havaia 30-x rogoB XX B.,
MTOHMMAETCsI KaK Crioco0 repeadyn 3HaHUi
or 0osee ONBITHOIO pabOTHUKA MEHee
OIIBITHOMY C NPUMEHEHHEM AUPEKTHBHO-
ro noaxozna. C Lenblo pacKpbITHS I'eHe3bl
pa3BUTHsS HACTABHMYECTBA Kak mpodec-
CHOHAQJIHOM JEATENbHOCTH M3BECTHBIN
oreuecTBeHHBI yuCHblii H. [aBpuion
[4] mpenmmaraer BBLACTUTH [BE KOHIICT-
MM HACTaBHUYECTBA — AMEPHKAHCKYIO
1 eBPOINCHCKYI0. AMEpUKaHCKas KOHIICT-
IUsT HACTAaBHUYECTBA, TaK HAa3bIBAEMOE
«CTPYKTYPHUPOBaHHOE HACTAaBHUYECTBOY,
BO3HMKJIA B Hadase 70-X TT. IIPOIUIOTO
Beka B CIHA. [lanHas Momenb Tpexnie
BCEro OblIa OPUEHTUPOBAHA Ha ObICTPBIH
KapbepHbIA POCT MOJIOZIBIX CHEILMATICTOB
B OM3HEC-OpraHM3alUiX U B OCHOBY CTa-
BUJIA POJIb HACTABHMKA KaK TapaHTa Jallb-
HEHUIIEro KapbepHOTro POCTA MOIONEYHOTO.
B nportuBomnonoxHoCcTh €if eBpomeiickas
KOHLICTIIINS, TpaHC(HOPMUPOBABILKCH,
BOIUTIOTHJIACH B TMAPAJICIbHYIO IPAKTHUKY,
TO €CTh YK€ He MpeyCMaTpHUBaIa MPIMOi
nepeiaud HaKOIUICHHBIX 3HAHWUM, YMCHUI,
HaBBIKOB M OIIBITA HACTAaBHUKA, a JOJDKHA
ObuTa obecreunTs 6asy, Ha KOTOPOH 1MoI0-
MIEYHBIN CaM JIOJKEH CTPOHUTH CBOIO Kaphbe-
py. Ha ceromusmamii 1eHh IMEHHO €BpO-
neiickasl KOHLENIMSA TaK Ha3bIBAEMOIo
«Pa3BHBAIOIIETO HACTABHUYECTBA» SBIIS-
eTcsl caMOl MOIYJSPHOW B MUPE OTHOCH-
TEJIbHO HACTAaBHUYECKHUX MPAKTUK [7].

B oTeuecTBEHHBIX peasiisiX HACTABHU-
YeCTBO HAYaJIO MCIOIb30BAThCS B CHCTEME



poeCcCHOHATBHO-TEXHUYECKOro  00pa-
30BaHUs U MPOU3BOACTBEHHOTO OOyuYeHHs
¢ koHIa 50-X rof0B MpOLUIOro Beka. 3a
BCE BpeMs, HECMOTpS Ha TpaJHUIMOH-
HOCTh HCIOJIb30BaHUS JAHHOW (OPMBI
nepefayd 3HaHUH W OmbITa Mpu padore
C JIIOIBMH, COAEPXKAHHE HACTAaBHUUYECTBA
MIpeTepIesio M3MeHeHHs. VIMeHHO mo3To-
MY MBI CYNTa€M YMECTHBIM pacCMOTPEThH
Ooree TOIPOOHO TEPMHUHOIOTHIO TTOHSTHI
«HACTAaBHUYECTBO» WM «HACTABHUK», BEIb
HACTaBHUYECTBO SIBIISIETCS] OHUM U3 KITIO-
YEBBIX METOOB PA3BUTHS IIEPCOHANA BO
BCEM MHpE KaK B OpraHax rocyaapCTBEH-
HOM BJIACTH, TaK ¥ B KOPIIOPATUBHOH ce-
pe, He3aBUCHMO OT WX MacIITaboB U poja
JIEATENBHOCTH Ha MPOTSHKCHUH YXKE MHO-
THX JIET.

ComacHO ~CIIOBapl0 IO  HKOHOMH-
Ke U (MHAHCAM HACTABHUYECTBO MOJK-
HO ONpEJeNuTh: KaK HHAWBUIyaIbHOE
WM KOJUIEKTHBHOE MIe(CTBO OIBITHBIX
pabounx HaJX OTAETHGHBIMH HAYMHAOIIH-
MH pabOYMMH WM WX TPYIIaMH, I
¢dopmy Bocrmranms (medcrsa), mpodec-
CHOHAJIBGHOH TIOATOTOBKH W aJIalTalum
MOJIOZIBIX COTPYAHHMKOB B OpraHU3aluy,
KOTOpast IIPEyCMaTpUBaET Mepeady OIbl-
Ta HACTABHUKA U IPUBUTHE KYJIBTYPBI TPY-
Jla ¥ KOPIIOPATUBHBIX LIEHHOCTEH 0Oyuae-
Mmoro [5].

B onpenenenun crnoBapsi ynpaslieHHs
MEPCOHAIIOM HACTABHMYECTBO OMNPEEIIs-
eTcsi KaKk METOJ| BOCIIMTaHUs U mpodec-
CHOHAJTBHOH MOJATOTOBKH COTPYAHHUKOB
HETIOCPEACTBEHHO Ha pabodeM MecTe,
HNMEIOIIEM KaK WHAWBUIYAIBHYIO, TaK
1 KOJJIEKTHBHYIO GopMsI [15].

TonkoBBIi COBaph YKPAUHCKOTO SI3BI-
Ka TIOHATHE «HACTABHUK» OIPEIEIseT:
KaK «TOT, KTO JTaéT COBETHI, YUHT; COBET-
YUK, Y4YMTENb, HAJ3UPATEllb; a IIOHATHE
«HACTAaBIIATBH»: KaK «/1aBaTh COBETHI, yUNUTh
4eMy-TO; IPUBOJUTh, HAIIPABIIATH, HALIEIU-
BaTh B HY)KHOM HampaBieHun» [6, c. 315].
B 0onee mMpOKOM CMbICiIE HacTaBHHUYE-
CTBO — 3TO METOJ Pa3BUTHS MEPCOHAIA,
OCHOB@HHBIIl HA OTHOILICHHSX, B KOTOPBIX
Oosiee OMBITHBIM M 3HAIOMNI COTPYIHHUK
MOMOTaeT B paboTe MeHee ONBITHOMY
COTPYIHHKY, BKJIIOYaeT HedopManbHbIe
KOMMYHUKAIMHA (OOBIYHO MEXIy ABYMSI
JIFOIBMH) B JUTUTEIEHOM TIEPHOJIE, MEXKITY
COTPY/IHUKOM, KOTOPBIH MMEIOT OOJIbIION
00BbEM aKTyaJIbHBIX 3HAHMH, MYAPOCTH
WJIH OTIBITA, U COTPYIIHUKOM, KOTOPbIH BIa-
JICeT MU B MEHbLIEH CTETICHH.

C no3unuii CHCTEMHOTO IOAXOna
«HACTaBHUYECTBO»  IOHMMAETCS  Kak

CHCTEMa COITIACOBAHHBIX B3aMMOCBS3CH
MEK/Ly MOJIOJBIMU U OIBITHBIMH COTPY/I-
HUKaMH B TIpOIlecce Mepenady 3HAHWH,
YMCHUIl M TPYIOBBIX HAaBBIKOB, IPOSIB-
NSIOmUXcsT B (OpMe  HHIUBHIYAIEHO-
0 WIN KOJUIEKTHBHOTO, (hOPMAIBEHOTO
nnmn HedopmanbHOro medcrsa, Hepas-
PBIBHO CBSI3aHO C TNPOQECCHOHAIBHOM
HOJIrOTOBKOM,  ajanranued  MOJOJIbIX
pPabOTHUKOB M Pa3BUTHEM HX TPYIOBOTO
noteHimana [7].

Tlo wmuenuio JI. bBapbGacosoit [8],
MHCTUTYT  HACTaBHMYECTBA  SBIISETCS
MHOTO(YHKIIHOHAILHBIM IPOLIECCOM,
KOTOPBII TpefyCMaTpHBaeT HE TOJIBKO
a/IaNTalyIo0 MOJOIBIX CHEIUAINCTOB, HO
Y TIOBBIIICHHE WX KBATH()HKAIUH, BOCIIH-
TaHWe, TIepeiady 3HaHUH 1 OTIbITA.

W3BecTHBI aMepUKaHCKMI y4EHBIN
K. Kpem [9, c. 27] maér ompenenenne
HACTAaBHUKA: KaK 4eJIOBEKa C IEPeOBbIM
OIBITOM M 3HAHWAMH, OOS3aHHOCTHIO
KOTOPOTO sIBISIETCS  OOecliedeHue Bep-
THKAJIBHOH MOOHMJIBHOCTH M IOIUICPIKKH
B IIpoLiECcCe IIOCTPOGHUSI Kapbepbl €ro
TI0JIOTICYHBIMH.

Bonbiioe BHUMaHNE U 3HAUUTETBHBIN
BKJIAJ] B PACCMOTPCHHUE MOHATHS «HACTAB-
HHIYECTBOY, HA HAIll B3MJISI, C7Ieiaa oTede-
CTBEeHHBIN yuéHbId H. Amrommaa, KoTopast
IpeyUIaraeT OIpeieNsiTh HaCTaBHUYECTBO
Kak oOyueHue Ha paboueM MecTe, KOTO-
poe HaNpaBICHO Ha JIOJITOCPOYHOE OBJIA-
JIEHUe W pPa3BUTHE HEOOXOAMMBIX IS
UCIIOJIHEHUSI  JIOJDKHOCTHBIX — 00sI3aHHO-
cTel, podeCCHOHATBHBIX 3HAHUM, yMe-
HMI M HaBBIKOB, & TAKXKe JINYHBIX Ka4eCTB
TOCYJIAPCTBEHHBIX CIIY)KAIUX, U OCYIIECT-
BIsieTcss B ()OpMe KOHCYIIBTAIMiH, COBETOB
u pazpsicHenuil [10]. VmenHo mostomy
NPaBUIIbHBIA BHIOOpD HACTABHUKA HMIPACT
KJIIOYEBYIO POJIb B YCHECIIHOM, WII HA000-
POT, IeCTPYKTUBHOM 3(QeKre TaHHOTO
METO/Ia Pa3BUTHS MTEPCOHANA.

B ©Oonee mmpokoM, COBpEeMEHHOM
3HAQUEHUH CpeI YKa3aHHOTO IIMPOKOTO
CIIEKTpa ATOTO TMOHSTHUS, HA HAII B3IV,
SIBIISIETCSl OTpe/eTIeHNe HacTaBHIMYECTBa:
KaK Ipolecca, IpU KOTOPOM COTPYAHHK
BBICLIIETO YPOBHSI OTBEYAET 3a KapbepHbIN
pPOCT ¥ pa3BUTHE CBOETO MOJONEYHOTO
BHE PaMOK OOBIYHBIX B3aHMOOTHOIICHUN
MEX/y PYKOBOAUTENIEM M IOTMYUHEHHBIM
[17, ¢ 246], a HacTaBHHKA KaK KBATH(UIIH-
POBAHHOTO CIIEIMAINCTA, KOTOPBIA nMeeT
JOCTATOYHBIN OIBIT PabOThl B KOMITAaHUH
U KOTOpPBIH: 1) moMoraer HOBBIM COTpY.I-
HHUKaM aJ[aTHPOBAThCSl B OPTaHU3aIlNM;
2) crocoOCTBYET UX NMPO(ECCHOHATBHOMY
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Pa3BHUTHIO, KapbepHOMY pOCTy; 3) yda-
CTBYET B OLICHKE PE3YJBTAaTOB UX JEATEIIb-
HOCTH.

BaxHbIM acneKkToM HacTaBHUYECTBA
KaK METOJIa pa3BUTHS IIEPCOHAIA SIBIIACTCS
TO, YTO JIaHHBII METOJI He TPeOyeT OTphIBA
oT pabouero mporecca. To ecTb B Tede-
HHE BCEro Iepuoia oO0y4eHHs! COTPYAHHK
ocTaérest Ha paboyeM MecTe M MPOJIoJDKa-
€T BBINOJHATH CBOM MPO(ECCHOHATBHbIC
3amaun. bonee Ttoro, cam mpomecc 00y-
YEHHS TIOCTPOCH Ha PELICHUM THUITUYHBIX
pabounx 3ajad, Onaromapsi 4eMy aBTOMa-
THYECKH pPeIIaeTcsi mpobiemMa HECOOTBET-
CTBUS TEOPETHYECKON MOJTOTOBKH M ITpaK-
THUYECKOM JesitenbHoCTH [11].

AHanu3  paccMarpuBaeMoil  HaMu
TEPMHHOJIOTUYECKOH 0a3bl Kak —oTede-
CTBEHHBIX, TaK M 3apyOeKHBIX YUEHBIX
MO3BOJIMJT  PACKPBITH COJACpXKAHHUE JlaH-
HOT'O TOHSTHS, KOTOPOE COCTOHMT HPEXkIEC
BCEr0 B IIEJICYCTPEMJIEHHOCTH JAHHOTO
nporecca, a MMEHHO €ro HalpaBlIeHHOCTH
Ha npodeccroHaIbHOe O0ydeHHE W pas-
BUTHE TPO(ECCHOHAIBHOIO MOTEHIHAA
pPabOTHUKOB C y4ETOM HHAMBHIYaJbHBIX
0COOCHHOCTEH ISl KXJIOr0 OTAEIBHOTO
CITy’Kallero.

Ha mam B3mia, HacTaBHUYECTBO
CIIelyeT paccMaTpuBaTh KaK CTpaTeru-
YECKH BAXHBIH 3JIEMEHT CHCTEMbl pa3-
BUTHS II€PCOHANIA, HPH OSTOM CIEAyeT
CTaBMUTh Ha NEPBbIM IUIAH 3a1a4y (OpMH-
pPOBaHMSI YHUKAJbHBIX 3HAHUH, HABBIKOB
U KOMIICTCHIMI COTPY/IHHUKOB, pPa3BUTHS
uX Npo(h)eCCHOHAIBHOIO  MOTEHIHANA,
(opMHpOBaHKs MOBEICHUECKUX MOJIENCH,
COOTBETCTBYIOLIUX LEJISIM Pa3BUTHsI Opra-
HHU3AlMH, T[OBBIICHHS BOBJICUCHHOCTH
1 aKTUBHOCTH MEPCOHAIA.

HeynuBUTEIbHO, 4TO HACTAaBHHYECTBO
CTAJI0 PACCMAaTPUBAThCS KaK KIFOUYCBAs
CTparerus B YNPaBICHUM MHOTUMH Opra-
HU3alMsAMHU. B pesynsrate Tpanchopma-
LMK M3MEHWINCh CaMH MOJEIN HacTaB-
HUYECTBA, M C TOYKHM 3PEHUS INPAKTUKH
pa3BUTHS IepCOHaNa ObUIO ObI HEMPaBHITb-
HO 9TOro He 3ameuarb. LlenecooOpasno, Ha
Hall B3IVIs, TAKXKE POBECTU CPABHHUTEIb-
HYIO XapaKTePHCTUKY TAKMX COBPEMEHHBIX
METOZIOB TPO(GECCHOHATBHOTO O0y4eHMS,
kak koyuuHr, buddying, shadowing u mp.,
BeJlb OYCHB YaCTO Ha MPAKTHKE UX MyTaIOT
WM J1aXke OTOXKACCTBILIOT. C ATOH 11eITbo
HaMH COCTaBlicHa TabIHI[a WX COICpXKa-
TENBHOTO CpaBHEHHS (CM. Taom. 1).

TexHonmorns HAcTaBHUYECTBA SIBIIS-
ercsi, MO0 CYTH, COCTaBIIOIICH YIIpaB-
JIeHYeCcKoro mpouecca. Ponb HacTaBHHKa
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TPaIMLIUOHHO BBIIIOJIHACT OIBITHBINA PyKO-
BOAUTENb. MeanbHblii HACTABHUK — 3TO
IIPeJICTABUTENb YIIPABICHYECKOH KOMaH/IbI
JTAHHOW OpraHu3allid, KOTOPbI HAaXOIHUT-
Csl Ha HECKOJIbKO YPOBHEW BBIIIE y4acT-
nuka oOyuenus. C. Kamamnukosa [18]
B CBOEM HCCIENOBAHUH IEMOHCTPUPYET
BO3MOXKHBIC CHTyallUH, KOIJa HACTaBHUK
1 YJaCcTHHK paObOTaloT B OTHOM MOApa3-
JEJICHUY WIH B Pa3HBIX (KaXKIbIH BapHaHT
HMEEeT CBOM IIPEUMYILECTBA M HEAOCTATKH,
UX ONUCAHUE NPUBEACHBI B TA0M. 2).

Ilo Hamemy MHEHHIO, paccMOTpe-
HHE HACTAaBHUYECTBA KaK TEXHOJIOTUH
YIIPaBJIEHUS HEPCOHAIOM JIOJDKHO OCHO-
BBIBATHCS HA CIEAYIOMIUX NPUHIUNAX: 1.
[puHuMn pa3BuTHS MOTEHLMANA (TIOTEH-
L[MaJl 4eJIOBEeKa, €ro pacKpbITHE W pas-

BUTHE SIBIISIETCSI CTPATETHUECKON IEIbI0
YIpaBlIeHHUs TIEPCOHAIOM, & KOMIIETEHT-
HOCTb (pe3yJsibTaT IpUOOPETEeHUs KoMIle-
TEHIMI) BBICTYNAET JIMIIb TAKTHYECKOM
LIETIbI0, BE/Ib KOMIIETEHTHOCTh OIpaHH4e-
Ha M MoAIaéTcs KOJIUYECTBEHHOH OIEHKE,
a IOTEHIMA] HE OrPaHMYCH, €r0 MOXKHO
pa3BUTh. YIpaBlIeHYECKasl EATEIbHOCTH
JIOJDKHA OBITH HaIpaBlIeHa TPEXK/Ie BCETO
Ha YeJIOBEKa C er0 JINYHBIM JIOCTOMHCTBOM,
€ro  WHAWBUIYaJBHBIMH  CTpPEMIICHHS-
MH, IesIMH U uHTepecamu [19, c. 492];
2. TlpuHUMIT WHAWBHUIYaJLHOTO 00yue-
HUS (COCTaBJICHHE JIMYHOCTHO OpPHUEH-
THUPOBAHHOM NPOrPaMMbl IIPOXOXKACHUS
HACTaBHUYECTBA C Y4YETOM HHIMBHIY-
abHBIX MOTPEOHOCTEH M BO3MOKHOCTEH
pa3ButHs); 3. IIpyHINT «TONTOXKUTENBHOM

MOTHBAllMM» W PACIpPENeIEHHON OTBET-
CTBEHHOCTH (()OPMHUPOBAHHUE OTBETCTBEH-
HOCTH B yIIPaBJICHYECKON EATEIBHOCTH);
4. [TpuHIMI TPEEMCTBEHHOCTH (JaJibHE-
el nepeaau 3HaHUH U HaBBIKOB HOBBIM
cotpyaaukam); 5. Ilpunmun mapraépcrsa
n auanora (IOCTPOEHHE B3aUMOOTHOIIIE-
HUM Ha OCHOBE JAWAlora W MapTHEPCTBA
obecrieunBaeT B3aMMHOE OOOTaIleHHUE
YYaCTHHKOB TIpoIiecca M JeTePMUHHPYET
CHHEPIreTHYeCcKyl0 KOMMYHHKAIIHIO, KOTO-
PYIO paccMaTpUBarOT KaK CaMblil BBICOKUI
YPOBEHb, 00ECIICUMBAIONIMI MaKCHMaJlb-
HYI0 2 (heKTHBHOCTB Iporiecca OOLICHS).
B ocHoBe cuHepreTHueckoi KOMMYHHKa-
1y JIexuT gosepue. [TyTém s pasBurus
CHHEPreTHYeCKOil KOMMYHHUKAIMH SBIISICT-
Csl IMAJIOT, KOTOPbIM cHOCOOCTBYeT B3au-

Tabmmma 1

CpaBHHUTeJbHasI TA0INIIa METOA0B NMPO(ecCHOHATHLHOT0 00y UeHHsI MepcoHaIa

Ha3Banne metona

Conep:xanue

HacraBuuuectBo OCYILICCTBIISACTCS 0oJiee OMBITHBIM COTPYAHUKOM I10 OTHOILIEHUIO

HacraBuuvectBo K MEHee OIBITHOMY WJIU Cpa3y K IPYIIIe COTPYIHUKOB.
(«MEHTOPCTBOY) OO0y4eHue Mo METO/ly HACTAaBHUYECTBA MOKET OBITh IIPUMEHEHO TaM, IJIe IPOU3BOIUTEILHOCTD TPy/Ia
HAXOJHTCS B IIPSAMON 3aBHCHMOCTH OT IPAKTHYCCKOIO OIbITA.
Koyuunr Koyuusr — 310 I/IH)ZEI/IBI/IJI[yaJ'IBHLIﬁ TPEHMHT, Pa3BUBAOIINI KOHKPETHBbIC HaBbIKK. Koyuem MOeT ObITh
HETOCPE/ICTBEHHBIH PYKOBOJHUTENb, KOJUIETA WIIH CIIELMAIICT [0 TPSHUHTaM.
Buddy («mpustensy») omiMyaeTcs 0T HACTaBHUKA M KOy4a, OHU C YUSHHKOM B JIAHHOM Cllydae aOCOIIOTHO
Buddying PaBHOIPABHbI, IPEIOCTABISIET OOBEKTHBHYIO 00PATHYIO CBSA3b O CTEICHH YCIICIIHOCTH PAabOThI
1 IPHOOPETEeHNUS 3HAHUH.
DTO I0CTATOYHO PEIKHIA, HO HHTEPECHBIH METO 00yueHNMs cOTPYAHUKOB. HOBHUOK Ha KaKoil-TO OTpe30K
Shadowing BPEMEHH CTAHOBUTCS «TE€HBIO» 0OJIee OIBITHOTO CHeLHanucTa: HabIIo1aeT 3a NpoLeccoM padoThl,

BBITIONTHSCT HETSHKETBIC 3a[aui.

Porauus u secondment

Poranus — 310 00MEH COTPYTHHKAMH MEX/Ty OT/ACIaMH WIH PETHOHAIBHBIMY MOApa3aeIeHusIMH, secondment
(KOMaHIMPOBKA) — OOMEH MEPCOHATIOM MEX/1y opraHu3anusmMu. OOyueHue IPOBOJUTCS C TIOMOIIBIO
«IIPUKOMAH/IMPOBAHUS» EPCOHAJIA Ha IPYroe MecTo pabOoThl Ha BPEMS IS OBJIA/ICHUS JONOJTHUTEIbHBIMU
HOBBIMHU HaBBIKAMH ¥ 3HAHHUSMH, a IOTOM 00paTHO BO3BpAIIAaeTCs Ha CBOE pabouee MeCTo.

Cynepsuzust

«CynepBU3HUsi» — 3TO KOHCYJIBTUPOBAHKE Y CHELHaNUcTa NPOGEeCCHOHANIBHBIX 3a/1a4 Ul Pa3BUTUS
OIpeIeNIEHHBIX 30H y PaOOTHHKA H NOBBIIIEHUE €I0 IPO(ECCHOHAIBHOTO YPOBHS.

OO6yueHue aelcTBIeM
(“action learning”)

OCHOBOI1 B 3TOM METOJI SBIISCTCS TPyIIA COTPYIHNKOB, KQK/BIH N3 KOTOPBIX PEIIacT IIOCTABICHHYIO
nepesl HUM peajibHyIo 3aj1ady, TO €CTh aHATM3UPYIOT CUTYallUIO U TIOCTAHOBKY L€, POLyMBIBAIOT IIAarH
peanbHbIX ACHCTBUMA.

Tabmuma 2

IIpeumyniecTBa 1 HeAOCTATKH (JOPMHPOBAHUS NMAP «HACTABHUK—YYACTHHK» (Ha ocHoBe [18])

HacTaBHHK M Y4aCTHUK padoTaioT

HacTaBHHK M YYaCTHHUK padoTaioT

B OTHOM IIOAPa3AC/ICHUH OPraHu3auu B Pa3/IMYHBIX IMOAPAa3A€JICHUAX OPraHu3alnuu

(+) HacraBHHK 3HaKOM C OOJIBIIMM KOJMUECTBOM JIFOICH
B KOJUICKTHBE, TJie paboTaeT y4aCcTHHUK, U HMEET JTydlliee
MPEICTABICHAE O TOM, YTO B HEM MPOMCXOIUT

(+) HacraBHMK 3HaKOM C OOJIBIIUM KOJIMYECTBOM JIFONICH 3a Mpe/eaMu
HoJpa3ielieHus, Tie paboTaeT YUacTHHK, U, CJICOBATeIbHO, 00IanaeT
GoJiee IMPOKAM B3IIISIOM Ha BEIIH M MOKET 00CCIICUUTh JOCTYII
YUYaCTHHUKA K Pecypcam, HeJIOCTYITHBIM B TIPEENax MOAPa3IC/ICHHSI.
VY4acTHHUK MOJNyYaeT NPeACTaBICHHEe 00 OpraHU3aliH B IIEJIOM.

(+) HacraBHuKy nporie HaOIIOAATh 32 MOBEACHUEM
OIIEKaeMOT0, H COOTBETCTBEHHO, 00ecreunBaTh Ooyee
00BEKTHBHYIO 00paTHYIO CBSI3b

(—) HacraBHHK HE MOXKET HEIOCPEACTBEHHO HAOIIOAATE 32 TIOBEACHUEM
CBOETO OTIEKAEMOTO, TI0ITOMY eMY MIPHXOINTCS H3BICKABATH BO3MOKHOCTH,
94TOOBI O3HAKOMHTBCSI C IPUMEPAMH €0 TIOBEICHMUS M OLICHKHU €ro
JIeSTeIIbHOCTH

(+) HacraBHuk 001ajaeT COOTBETCTBYIOIIUMH KOMITCTCHIIUSIME
B NIpodecCHOHAIBHOI cdepe, B KOTOPOH yYaCTHUKY
HEOOXOMMO JOTOIHUTEIBHOE Pa3BUTHE

(—) HacTaBHMK MOXET MMETh OrpaHUUEHHOE MpeJcTaBIeHHe 0 cdepe
poQeCCHOHANBHOM IEATEIbHOCTH OIIEKaeMOr0, IOCKONIBKY paboTacT B
JIPYTOM HOJIpa3/ieIeHuH

(+) HacraBHuK MOXeT mpeuiarath KaHIMAATYPy y4aCTHHKA
JUISl HA3HAYEHUH B NPEJIeNax CBOETO MOAPA3AEICHNUs

(+)(-) HacraBHHK MOXET Ipe/iiaraTh KaHIUIATyPy YUaCTHHKA JIJIst
Ha3HAYCHUIT BHE MOAPA3JIEIICHNUS, [I¢ pabOTaeT CIIysKalui
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MOIIOHMMAHHIO U POPMUPOBAHUIO OOLIEro
mupoBocnpustus [20, c. 284].

Takum  oOpa3oM, HpeUMYIIECTBa
UCIIOJIb30BAaHUSI METOJIOB HACTABHUYECTBA
JUISL Pa3BUTHs MEPCOHANa OPraHOB IoOCy-
JAPCTBEHHOH BIACTU ISl TIOBBILICHUS
PE3yNBTaTUBHOCTH U 3(G(EKTUBHOCTH HX
JICATENBHOCTH B OyIyIieM OYCBHIHBI.
Henoonenka pomy, 3HaAYMMOCTH U BO3-
MO)KHOCTEH HACTABHMYECTBA B MPOIIECCax
Pa3BHTHUS MIEPCOHANa B OpraHax rocynap-

CTBCHHOW BIACTH NPHUBOAUT K TOMY, YTO
€ro paccMaTpHBalOT JIMIIb KaK HHCTPY-
MEHT 00y4eHUsI HOBUYKOB MJIM BCIIOMHHA-
IOT O HEM TOJIBKO B KOHTEKCTE aJlalTallluy
HOBBIX COTPY/IHUKOB.

Ha ocHoBe aHanmuza myOnukanmi
Y aHAJIMTUYECKNX 0030POB 110 YKa3aHHOMY
Bompocy [12; 16] namu BEIIETICHBI M OTTHICA-
HBI CYIIECTBYIOIINE COBPEMEHHBIC MOJIEIIH
HAaCTAaBHUYECTBA, KOTOpHIE B HACTOAIIEE
BpeMsI HCIIONB3YIOTCS B MEHEDKMEHTE

OcHOBHbIE MO/IEJIH HACTABHUYECTBA
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YCHEIIHBIX 3apyOe)KHBIX KOMITaHUI MHpa
M KOTOPBIC MOT'YT OBbITh YCIICIIHO aJiarl-
THPOBAHbI ¥ Peajn30BaHbl B chepe rocy-
JIaPCTBEHHOM CITyKOBbI YKparHbI B OpraHax
TOCYAapCTBEHHOMW BIACTH (CM. TaoI. 3).
Criemyer 3aMeTHTb, 4TO MPOLIECC Opra-
HHU3ALUN PA3BUTHS TPOHECCHOHATEHOTO
MOTEHIMANa MOCPEICTBOM  BHEIPCHUSI
B IPaKTHKy WHCTUTYyTa HACTABHMYECTBA
JIOJDKEH OBITh BCECTOPOHHE CILJIAHUPOBAH-
HBIM, PEIIAMEHTHPOBAHHBIM U OPraHU30-

Tabnuna 3

Mojesib HACTABHH-

wecTBa Omnpenesienne IIpenmymecTBa
Tpaauunonuoe HacraBHuKk, Kak npaBuiIo, ycremHslidi | B nenrpe BHMMaHus —1poecCHOHAIBHOE Pa3BUTHE MOONEYHOTO.
HACTaBHUYECTBO ¥ OIBITHBIN podeccronal, paboraer | HacTaBHUK nepenaét CBOI ONBIT M TEXHNYECKUE 3HAHMS, TPABIIIA U
(One-on-One C MEHEe OIBITHBIM MOJONEUHbIM JUISI TPaJANIMKI OTHOLICHUI B OpraHu3aluy, 1aéT KOHCTPYKTUBHYIO O0OpaTHYIO
Mentoring) yiy4neHus paboTbl, KAPbEPHOTO POCTA | CBSI3b M COBETHI, KaK JOCTHYb YCIIeXa;
1 HaJaKu pabovnx cBsizel HacraBHUK nMeeT BO3MOXXHOCTb TIOHSTh U OLICHUTH, HACKOJIBKO €r0
MOJIONIEYHbIH CIIOCOOEH K JalibHeIeMy Npo(ecCHOHAIBHOMY Pa3BUTHIO;
IMononeunslii ierde u ObIcTpee 0CBaUBACT HOBbIE (PyHKIMH, POIIH,
KOPHOPATHBHBIC IEHHOCTH U TPaIULIUH
IlapTHepckoe HactaBHHKOM SIBIISIETCS] COTPY/IHUK, HacTraBHHK ITOMOraeT B yJy4IIeHHHU BBIIOIHEHHS] padOThI, BBICTPAUBAHUI
HAaCTaBHUYECTBO PaBHBIN IO YPOBHIO OAOIIEYHOMY, paboYrX OTHOIICHUH U TTOBBIIICHUHN JINYHOH YIOBIETBOPEHHOCTH PabOTOM.
(Peer-to-peer HO C OIBITOM PabOThI B NIPEAMETHOM OddexTUBHbINA HACTABHUK CIIyIIAET, cOOMpaeT HH(popManuio, odecrneyrBaeT
Mentoring) 005acTH, KOTOPBIM MapTHEP He YECTHYIO U KOHCTPYKTHUBHYIO OOPaTHYIO CBsI3b, CO3AAET BUICHHE H3MEHEHHI
obnamaer 1 MOTUBHPYET MapTHEPOB K ACHCTBUIM;
HacraBHuK nToMoraer napTHEpY OTCIIEKHUBATh IPOIPECC B IOCTHKEHUH
KOHKPETHBIX KapbepHBIX LieNei
I'pynmosoe CB$13b HECKOJIBKHX JIUIL ¢ OoJiee I'pyniia HACTABHUKOB COBETYET ITOAONEYHBIM, Kak ACHCTBOBATD JUIS
HACTaBHHU-YECTBO OIBITHBIMH KOJUIETAMH JIOCTH)KEHUSI CBOMX 1IeJIeil, yCTPAaHUTh HEMONAKH U PELIUTh IPOOIeMbl B
(Group Mentoring) («Kpyr HACTaBHUYECTBA») paborte, TOMOraeT OpUEHTUPOBATHCS B OPraHU3ALMOHHON OJINTHKE U T1AaET

PEKOMEHIAlNH IS BBIIBI)KCHNS HHHOBAIIMOHHBIX HCH;

['pynna HacTaBHUKOB MOXKET MPEIOCTABUTD NPEATOKEHUS ISl pa3BUTHS
Kapbepbl, OPraHU30BaTh JTOCTYI K SKCIIEPTaM IO KOHKPETHBIM BOIIPOCAM U
UJEU O TOM, KaK PEIINTh CIOKHBIC CUTYaI[NH

®dren-HacTaBHU-
yectBo (Flash

HacraBHH4ecTBO yepe3 ogHOpa30BbIe
BCTPEUU MU 00CYKICHHS

Tlomoraet MogomeYHbIM YUUTHCSI, 00PAIIAsCh 3a IIOMOIIBIO K Golee
OMBITHOMY cOTpyAHHUKY. Flash-HacTaBHUKH OOBIYHO MPEIOCTABISIOT LICHHBIC

HACTaBHH-YECTBO
(Reverse Mentoring)

Mentoring) 3HAHUsL ¥ OIBIT PabOThI, HO B OYEHb OIPAHMYEHHOM BPEMEHHOM HHTEpBAJIE.
TeMmsl ju1s GIdII-HACTABHUYECTBA INPOKUE, HAYUHASL OT 00CYKICHUS
KapbepHBIX 11eJIeH, KOHKPETHBIX COBETOB, BBIACICHUE JIOTIOIHUTEIbHBIX
PEeCYpCOB HJIM MPUBIICUYCHHUS OTACIBHBIX KCIIEPTOB

CkopocTHOE ObecnieyrBaeT MECTO BCTPEUH JUIs CKOpOCTHOE HACTAaBHUYECTBO CIIOCOOCTBYET Pa3BUTHIO OTHOIICHUI

HACTaBHU-YECTBO YYaCTHHUKOB, YTOOBI TOMOYb IIOCTPOUTD | HACTABHUYECTBA, PEJOCTABIISS IUIOIIAKY ISl 3HAKOMCTBA HECKOIBKUX

(Speed Mentoring) OTHOIIICHHSI PABHOTO HACTABHUYECTBA | COTPYAHUKOB.
MHOTOYpOBHEBBIH MMOAXO0/ K OPraHU3alHK CETH MPO(ECCHOHATIOB U
MOCTPOCHUSI OTHOLICHHUHH, KOTOPBIiT IOMOT'aeT y4aCTHHKaM OBICTPO
OIPENIeIUTh JIIOJeH ¢ OOIIMMU LEeISIMU U B3aUMHBIMU HHTEpecaMu

PeBepcuBHOE IIpodeccuonan miaamero Bo3pacta Kpome o0mmux npenmyIinecTs, peBepCHBHBIN BH/ HACTABHHYECTBA TOMOTaeT

CTAHOBUTCS HACTABHUKOM OITBITHOTO
COTPY[IHHUKA 10 BOIIPOCAM HOBBIX
TEHACHIINM,

TEXHOJIOTHH U T.]I.

YCTaHOBUTbH B3aNMOIIOHUMaHUE MEKTY Pa3IMYHBIMU TIOKOJICHUSMH
COTPYAHHUKOB.

O06e cTOpoHBI ATOM (POPMBI HACTABHUYECTBA BHIHYKICHBI BBIUTH 3

30HBI KOM(pOpPTa U HAYYNUTHCS JyMaTh, pad0TaTh U YYUTHCS II0-HOBOMY,
TOJISPAHTHO BOCIIPUHHUMAs COLIAIbHbBIE, BO3PACTHBIE K KOMMYHHUKATHBHbBIC
0COOEHHOCTH JPYT JApyra

Bupryansnoe
HACTAaBHHU-YECTBO
(Virtual Mentoring)

CoBeTbl 1 PEKOMEHIAIIM HACTABHUKOM
NpEeAOCTaBIAIOTCS B PEIKUME OHJIAMH

COTpYIHUK CaMOCTOSITENIbHO 00paIaeTcs K HaCTaBHUKY 32 COBETOM HIIH
pecypcamu, KOrja 3To HY»KHO.

DTOT BUJ HACTAaBHUYECTBA MOYKET BKIIIOUATh B Ce0Sl HECKOJIBKO HACTABHUKOB,
KOTOpbIE HaXOAATCS 3a MpeesiaMu Iopa3/ie/IeH!sl U BHELIHUX CeTell;
BupryasibHOE HaCTaBHHYECTBO 00ECIICYMBACT OICPIKKY
MPOU3BOJUTEIBHOCTH U Tepenady He)OpMaaIn30BaHHBIX 3HAHUIL.
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BaHHBIM IIPOLIECCOM, KOTOPBIH OCHOBBI-
BaeTCs Ha PACKPBITHH KakK COOCTBEHHOTO
MOTeHIMaNa (HaCTaBHHUKA), TaK U IOTCH-
[Haia OKpy)Xaromux (HaJl KeM OCYIIecT-
BIISICTCSI HACTABHUYECTBO) I JOCTHIKE-
HHS LeNei JMYHOro MpodhecCHOHAIBLHOTO
XapakTepa 1 BEICOKUX LIeJIeH U 3a1a4 opra-
HU3AIMM M CO3/aHMs Ha DTOH OCHOBE
HOBBIX BO3MOXKHOCTEH.

YHuBepcanbHAs MO  (ITOPHTM)
MIPUMEHEHNE TEXHOJIOTUH HaCTaBHIYECTBA
takoBa: 1. IloaTBep:kaeHne MOTHBALUM
yuutbest. 2. IlodyyeHue OT HacTaBHHKA
3HAaHMH O TOM, KakK JeiCTBOBaTh Ipa-
BwibHO. 3. IlepBuuHble OTPAaOOTKH KOM-
nerennuii. 4. Koppekrupytomas oOpar-
Hasl CBsi3b OT HacraBHHKA. 5. OtpaboTka
KOMIETEHIIMK C Koppekiuen. 6. 3aBep-
LIEHHE — TOATBEP)KACHUE HACTAaBHHUKOM
YPOBHS MPUOOPETEHHOM KOMIICTEHIMH. 7.
CucremMaTnueckoe MpPUMEHEHHE KOMIIe-
TeHIUH Ha npaktuke [17, c. 196].

Takum 00pa3oM, OCHOBHBEIE IIPEHMY-
[IeCTBAa HCIIONB30BAaHMSI HACTABHHYECTBA
B c(hepe rocyrapCTBEHHOH CITYKOBI MOYKHO
c(hopMyITpOBaTh CIEIYIOMNM 00pa3oMm:
00y4YeHHe COTPYAHHKOB HEIOCPE/ICTBEHHO
Ha pabo4eM MecTe; epCOHATBHbIN OIXO0
B HauOOJIbIIEH CTENEHH MO3BOJIACT Y4H-
TBIBaTh OCOOCHHOCTH KaXKJI0ro OTAENIbHO-
IO CIY)Kalllero; yIpOIICHHEe U YCKOPEHHUE
nporecca ajanTalud HOBBIX COTPYIHHU-
KOB; YCKOPEHHOTO PacipoCTpaHEHHs Kop-
TIOPATUBHOM KyNBTYphl U KOPHOPAaTUBHBIX
LEHHOCTEH CpeAn COTPYIHHUKOB, MOBBI-
[CHUE  YNOBIETBOPEHHOCTH  pabOTOM;
CHIDKEHHE TEKy4YeCTH KaJIpOB; yMEHBIIIe-
HHUE «KapbepPHBIX TYMHKOB)» BO BpeMs IPO-
(heccHOHATIBHOTO PA3BUTHS; ITOBBIIICHHUE
YPOBHS ~ MOTHBAIIMM; CTHUMYJIMPOBaHHUE
HEeTPEePBIBHOTO Mporiecca 00yYeHHUs; Yiyd-
LICHHE MEXJIMYHOCTHOTO M NpodeccHo-
HaJIbHOTO B3aHMMOJICHCTBHS COTPY/IHHUKOB.

BeiBonbl. Ha ocHoBe mpoBenéH-
HOTO HCCJICJOBAaHMS MOXKHO — C/IeJiaTh
cnemyromue BeIBOAbL.  Hecmorps Ha
MIPEUMYIIECTBA UCIONB30BAaHMS HA IIPaK-
THKE HACTaBHHYECTBA, 3Ta MOJEIb IPO-
(heccHoHaNBHOTO OOyUYCHMS, aJIalTaIluy,
pa3BuTH TPO(PECCHOHATBHOTO  TTOTEH-
nuana, Tepenadd NpoeCCHOHATBHOTO
ombITa B cepe TOCyIapCTBEHHOU CITyxk-
OBl HE TOyYMIa JOJDKHOTO pachpocTpa-
Henus. OZIHAKO B COBPEMEHHBIX peaIHsX
JIOKa3aHO, YTO MHCTUTYT HACTABHUYECTBA
CTAQHOBUTCS HEOOXOIMMBIM YCIIOBHEM pa3-
BUTHSI TOCYJIAPCTBEHHOI CITyK0bI B YKpau-
He. Co3qaHue mporpamMM HacTaBHUYECTBA
SIBJISICTCS  CJIOXKHBIM, HO HEOOXOAMMBIM

pelieHueM O  COBPEMEHHOM  CHCTe-
MbI TOCYIAPCTBEHHOM CITyKObl, TaK Kak
s deKkTHBHAS CHCTEeMa Pa3BUTHS TIEPCOHA-
J1a HYXJaeTCs B WHCTPYMEHTAax, KOTOphIe
o0ecIieYrBaroT MHTETPHPOBAHHBIN 1 HHAN-
BU/IyalbHO OPUEHTHPOBAHHBIA  ITOIXOL
K ()OpMUPOBAHUIO €€ Ka/IpOBOTO TOTECHIIU-
aya. HacTaBHUKN 1OMOTalOT MPeonoseTh
pa3pblB MEX[y TEOpHeil M NPAKTHUKOH,
JIOTIOJIHSS 3HAHUSL, TTOJIyYeHHbIE M0/10TIed-
HBIM BO BpeMsi (OpMaibHOro oOydeHws,
MPaKTHYECKUM OIbITOM. HactaBHHYECTBO
[IOMOT'aeT TAJIAHTIMBBIM U aMOMIMO3HBIM
COTPY/IHMKaM IUIaHUPOBATh CBOIO Kapbepy,
a Takke pa3paboTaTh COOTBETCTBYIOIINE
HaBBIKH ¥ KOMITETEHIINH, CTAaHOBSICH Oonee
CaMOCTOSITETEHBIMH, ~ OTBETCTBEHHBIMH
U neneycrpeMiéHHbIMU. HactaBHMUECTBO
CIOCOOCTBYET TPAHCIUPOBAHUIO IEHHO-
CTel, BUJICHUIO W MHCCHUHM OpraHW3aluy
Ha Bce e YPOBHHU 4epe3 TeCHbIC OTHOLIE-
HHSI MEXKJTy HACTABHUKOM U MOJIONIEUHBIMU
COTPY/ZHUKaMH, TIOMOT'ast UM ITOHSATb U BHE-
CTU HEOOXOIMMbIE M3MEHEHHs B MH/IMBHU-
JlyaJbHbIH CTHJIb PAabOThl W IIOBEJCHHMS.
IMomBonst wror, CieayeT IOAYEPKHYTh,
4TO pazHooOpasue Mojeneil HacTaBHHYE-
CTBa TO3BOJISACT JIFOOOH OpraHu3alu WK
YUpEeKIEHHIO chOopMHpOBaTh HanbosIee
MOAXOMAMIAN (ONTUMAIIGHBIN) U CeOst
MIO/IXO/, CO3/aBasi TEM CaMbIM MOIIHBII
WHCTPYMEHTAapHil Pa3BUTHS TIepCOHAA
B Oyaymem.
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HA3HAYEHWE PEBU3UM
IIPU PACCJIEJJOBAHUU NPECTYIIJIEHUM,
CBSI3AHHBIX C HE3AKOHHBIM
NCIOJb30BAHUEM
BIOJI’KETHBIX CPEJICTB B COEPE
3JIPABOOXPAHEHHUS B YKPAUHE

Banentun BE/IHSIK,
COHNCKATeNb
MesxpernonanbHONH AKaieMUU YIPaBICHHUS IEPCOHATIOM

VYIK 343. 98

AHHOTALIUSA

B nay4HoOIi crarhe HMcciemyroTcs poOIeMHbIE BOIPOCHI 3aKOHOIATENbHOH peria-
MEHTAIH TPOBEACHUSI PEBU3UH B yUPEKICHUAX 3APABOOXPAHEHNS YKPAHHBI BO BpeMs
pacciieJoBaHus NPECTYIUICHUH, CBA3aHHBIX C HE3aKOHHBIM HCIIOIB30BAaHUEM OOJDKET-
HBIX CPEJCTB; MPOAHAIM3UPOBAHbI MHEHUSI BEAYIINX YIEHBIX B JAHHOM HAaIlpaBICHHH.
AKIEHTHpYeTCS BHAUMaHHE Ha pa3iM4YMsAX B MPOBEACHHU IUIAHOBOI M BHEIJIAHOBOM
PEBU3MOHHBIX NPOBEPOK. JlokasbiBaeTcs, 4To opraHbl HaimoHansHo# nomuuuu Ykpa-
WHBI ¥ IPOKYpaTyphl (GaKTHIECKHU JINIIEHBI TAaKOTo MpaBa. [IpeokeHsl myTH pemeHns
JTAHHOW KOJUTM3MU TIPOIECCyalbHBIX U HAJOTOBBIX HOPM IyTEM BHECEHHS M3MEHEHMI
B YrOJIOBHBIN mpolieccyaabHbI KOJAEKC YKpauHbl M 3akoH YkpauHbl «O MpoKypary-
pe». Taxke paccCMOTpPEHBI BOIPOCHI B3aMMOJCHCTBHS OTIEPATHBHBIX M CIIEICTBEHHBIX
MoAIpa3/eNIeHUH, 3aHUMAIOIINXCSl pacciIeJOBAaHUEM BhINICYKa3aHHBIX MPECTYIUICHUH, ¢
roCyAapCTBEHHBIMH OpraHaMH (JUHAHCOBOIO KOHTPOJISL B 00JIACTH COIIACOBaHUS rpadu-
Ka IJTAHOBBIX PEBU3MOHHBIX IPOBEPOK YUPEKICHUHN 3[paBOOXPAaHEHUST YKPAHHBI.

KniodeBble c10Ba: BHEIUIAHOBBIE PEBU3UH, IUIAHOBBIE PEBU3HOHHBLIE MPOBEPKH,
MHCIIEKTUPOBAHKUE, YJKOHOMUYECKUE NPECTYIUICHUS, IPECTyIUIeHUs B cdepe Orokera,
31paBOOXPaHEHHE.

PURPOSE OF AUDITS IN INVESTIGATION OF CRIMES
ASSOCIATED WITH ILLEGAL USE OF BUDGETARY FUNDS
IN THE HEALTH SECTOR IN UKRAINE

Valentin BEDNYAK,
Postgraduate Student of Academy of Personnel Management

SUMMARY

The scientific article examines the problematic issues of legislative regulation of
audits in healthcare institutions of Ukraine, analyzes the views of leading scientists in
this direction. The focus is on an unscheduled audit. It is proved that the bodies of the
National Police of Ukraine and the Prosecutor’s Office are actually deprived of this right.
Ways of solving this conflict of procedural rules by amending the Criminal Procedure
Code of Ukraine are proposed. The issues of interaction between the operational and
investigative units involved in the investigation of the above crimes with state financial
control authorities in the field of coordinating the schedule of scheduled audit inspections
of healthcare institutions of Ukraine are also considered.

Key words: unscheduled audits, scheduled audits, inspections, economic crimes,
budget crimes, healthcare.

IocranoBka mnpoGiembl. Crpemu- — B3auMOIEHCTBHE ¢ (DMHAHCOBBIMH CITYK-

TCJIBHBIC PEOPTaHU3ANNOHHBIC ITPOLECCHI
B Pa3NIMYHBIX chepax YKpaMHCKOro oOrie-
cTBa, OE3yCIOBHO, OTOOpaKAIOTCS HA Aes-
TCJIBHOCTHU TIPABOOXPAHUTCIIBHBIX Opra-
HOB. HpI/I pacciie0BaHN SKOHOMHUYCCKUX
TIPeCTyIIEHUH B OIO[KETHOH cdepe 371pa-
BOOXPAHEHHsI 0COOCHHO BaYKHBIM SIBIISIETCSI

6amu, B 0COOCHHOCTH C TOCYIaPCTBEHHBIM
opranoM (pUHAHCOBOTO KOHTPOJISI, OCHO-
BBIBAIOIIEECS HA YETKOM 3aKOHOAATEIILHOM
pernaMeHTanuy. BO3HUKINE KOJUTH3UHI
HOPM 3aKOHa HapymanT 3(deKTHBHYO
paboTy, a MHOT/a IeNafoT €€ HEBO3MOKHOI
¥ HE3aKOHHOM.
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AKTYyaJIbHOCTb TeMbI HCCJIEIOBAHUS
TIOATBEPIKAACTCSl CTETICHBI0 €€ HemocTa-
TOYHOTO HCCIICIOBAHUS B CBSI3U C pedop-
MHpPOBaHHEM TOCYAApPCTBEHHBIX CIIYXO
1 OpraHOB, a TAKXKE OTCYTCTBHEM YETKHX
HOPM B YTOJOBHOM IIPOIIECCYaTbHOM
KojieKce YKpauHBI, YIPaBOMOYHBAFOIINX
CIIeIoBaTells, MPOKypoOpa, ONEPaTHBHOTO
COTPY/IHHKa HMHHULIMMPOBATh Ha3HAUCHUE
BHEIUIAHOBBIX PEBM3MH ISl paccienosa-
HUsI TIPECTYIUICHUH B 00IIeM H OIO/KeT-
HBIX NPECTYIUICHUI B cepe 30paBooxpa-
HEHUs], B YACTHOCTH.

Cocrosinue ucciaenopanus. [IpoGiue-
MBI HCTIOJIb30BAHUS CTICIIMATBHBIX 3HAHUIT
HEOJHOKPATHO OCBEIIAJNCEH B 3HAYUTEIIb-
HOM KOJIMYECTBE HAYYHBIX TPYHAOB TAKHX
yuéHbIx, kak T. ABepbsiHOBa, P. benkum,
A. BunGepr, I'. I'pamoBuy, A. Nmienko,
H. Knumenko, B. Konosanosa, 0. Kopy-
xoB, B. Jlucuuenxo, B. Jlykamesuu,
E. JlykpsanuuxoB, U. IMupor, O. Pocun-
ckasg, M. CanreBckuii, M. Ceraii,
N. ®punman, B. llenutero, O. Ilns-
xoB, M. llepbakoBckuid u ap. Borpocsr
paccienoBaHMs  AKOHOMHUYECKHX  TIpe-
CTyIuleHHH m3ydanuchk A. BoioOyesbim,
I donpuk, I Marycosckum, M. Iloro-
peukum, P. Cremanroxom, JI. Ilamupo,
C. Yepusisckum u ap. Kpumunanucts
YACTIUIN JOCTaTOYHOE BHUMAaHHE HCClle-
JOBAaHHIO  YKa3aHHBIX  HalpaBJIeHUI
B cBoMX paborax. Mexay TeM, ¢ OTHOIt
CTOPOHBI, pedopMaIMOHHbBIE POLECCHI
CUCTEMBI  3[PAaBOOXPAHEHUS  YKpaUHbI
MOPOXKJAIOT HOBBIE, €lI€ HE U3YUEeHHBIE
npectynHble cxeMbl. C Ipyroif CTOPOHBI,
CTPEMUTENbHbIE H3MEHEHHS YTOJIOBHO-
MPOIECCYaNbHOTO M HKOHOMUYECKOTO
3aKOHOATENLCTBA YKPAMHBI KOCHYIIHCH
paccienoBaHus TPECTYIUICHHH, CBSA3aH-
HBIX C HE3aKOHHBIM HCIIOJIb30BaHUEM
OIO/DKETHBIX CPENCTB, M TPeOYyIOT He3a-
ME/UTTENIFHON peaknuu Kak B TIPaKTH-
YECKOH JEATENIbHOCTH, TaK U B HAyYHOM.
B yacTHOCTH, BOSHUKIIN KOJIJIM3MU B NIPO-
Lielype Ha3HAYEHHsI PeBU3UIL.

Leabro u 3aga4elil cTaTbu SABIAETCS
ornpesiesieHne npodsieM HOPMATHBHO-TIPa-
BOBOTO PETYJIHPOBAHUSI Ha3HAUCHUs IIa-
HOBBIX M BHETJIAHOBBIX PEBU3MI MpH pac-
CIIEIOBAaHUU TIPECTYIUICHUH, CBS3aHHBIX
C HE3aKOHHBIM HCIHOJIB30BaHUEM OIO/KeT-
HBIX CPEACTB B c(hepe 31paBOOXPAHEHUS
YKpauHbl.

H3i0:eHne 0CHOBHOTO MaTepHaJia.
s popmupoBaHus T0Ka3aTeILCTBEHHOM
0a3pl IIPH  paccleZIOBaHUHM OOIKETHBIX
IpecTyIUIeHn B 001acTu 31paBooXpa-

HEHHUSI WCIIONB3YIOTCS pas3idHble  (op-
Mbl (DMHAHCOBOTO KOHTPOJIS, BEAYLIYIO
POJIb CpeAr KOTOPBIX 3aHMMAIOT PEBU3HH.
IlenecooOpa3HOCTh HCIIONB30BAHUS CIIe-
LMAJIBHBIX 3HAHUH B ()OpME PEBU3UU IPU
paccieoBaHHHU MPECTYIUICHNH B Oro/KeT-
HOI cepe OTMEUAIOT KaK IPAaKTUYECKUE
COTPYIHUKH, TaKk M Yyu€Hble-KpHMHUHA-
JHUCTBI, cpeau koTopelx — P CremaHiok,
A. bonpmapenxo, B. Kpeiciox, JI. [larmmpo
[15;17].

IlonsiTne peBn3UM HEOTHOKPATHO pac-
CMaTpPHBAIOCh KaK OTE€YECTBEHHBIMU Y4E-
HBIMU-KPUMHHAIIICTAMHU, TaK M 3apyOerx-
HBIMHU ¥ B OCHOBHOM HE BBI3bIBAJIO OCOOBIX
MPEeHHUH U AUCKYCCHi, TaK KaK 00s3aTelb-
HO JIOJDKHO OBITh YYTEHO B JICHCTBYIOIIEM
3aKOHOJATEIbCTBE.

CornacHo TOCISTHUM HU3MEHEHHSIM
B 3axoHe Ykpaunbl «IIpo OCHOBHI 3aca-
I 37IMCHEHHS JePKaBHOTO (hiHAHCOBOTO
KOHTPOJIIO B YKpaiHi» peBH3US — 3TO
MHCIIEKTUPOBAHHE, KOTOPOE 3aKIIFOYAETCs
B JIOKYMEHTAJIbHOH M (hakTHueckoil mpo-
BEPKE OIPEAEIEHHOTO KOMIUIEKCA HITH
OTJIETIbHBIX BONPOCOB (DMHAHCOBO-XO35Ii-
CTBEHHOW JEATENBbHOCTU MOJKOHTPOIBHO-
TO y4pexJeHHsl, KOTOpas JIOJDKHA obecrie-
YUBaTh BbIABICHUE HMEIOMIUXCS (aKTOB
HapyIIeHUs] 3aKOHOMATEeNIbCTBA, YCTAHOB-
JICHUE BUHOBHBIX B HAPYLICHUM JEATEb-
HOCTH JO/DKHOCTHBIX U MaTepUalbHO
OTBETCTBEHHBIX JnTI [9].

[IpoGneMHBIM M HEpeméHHBIM OCTa-
€Tcsl BOIPOC O NPUPOJIE CYLIECTBOBAHUS
peBu3Mil B yu€HOM MHUpE BBUJY TOTO, UTO
HHM OZIHUM M3 Pa3[eioB YTOJIOBHOIO IpO-
LIECCYaIbHOTO KOJIeKCa YKPauHbI HE Mpefl-
YCMOTPEHO Ha3HaYe€HHE W MPOBEICHUE
peBu3mit oo 1pyrux popm GUHAHCOBOTO
KOHTPOJIS, TAKMX KaK ()MHAHCOBBIH ayauT,
MIPOBEpPKA 3aKyMOK, MOHUTOPUHT 3aKyTIOK.

[Ipoanamu3upoBaB  TOUKH  3pEHHUS
A. lynoa, I. MunbskoBckoro, C. Octpoy-
moBa, W. Ilerpyxuna u apyrux, JI. Illann-
PO OTMEYaeT, 4YTO CYIIECTBYeT JBE Kap-
MUHAIBHO pa3nuyHble mo3uiun. OpHa
3aKJII04AEeTCsl B TOM, YTO PEBU3USI, MPOBO-
JiMast TIo TpeOOBAaHHIO CIIEI0BATEN, YTPa-
YHMBAaET CBOM aJIMMHUCTPAaTUBHO-IIPABOBOIL
XapakTep U MOITOMY CTAaHOBHTCS yTOJIOB-
HO-TIpoLIecCyallbHbIM JeiicTBueM. [pyras
OCHOBBIBAETCSI HA TOM, UTO 3TO HEMpOIlec-
CyallbHOE JIeHCTBHE, TIOCKOIBbKY PEBH30D,
BBIIIOJIHSS CITY’)KEOHOE MOPYYEHHUE, TTOI4H-
HSIETCSI HE CJICIOBATEITIO, a PYKOBOIUTEIIO
OpTaHM3aINH, KOTOPBI Ha3HAYaeT PEBHU-
3WI0 U PYKOBOIWUT JEHCTBHSIMH PEBH30PA
[17,c. 135].

HecMmoTpss Ha MHOTOYMCIICHHBIC JIHC-
KyCCHUM, HPH pAacCIeJOBaHUU HKOHOMH-
YeCKMX NPECTYIUICHMH B o0nactv 31pa-
BOOXPAHEHUsSI BO3HUKAET HEOOXOIMMOCTH
B HCIOJb30BAHUM KaK IUIAHOBBIX, TAaK
U HEIUIAHOBBIX PEBM3HOHHBIX IMPOBEPOK.
PaccMOTpHM Kak/Iyl0 M3 HUX KacaTesbHO
00J1aCTH 3paBOOXPAHEHHSI.

Ji1s mpoBedeHUsl PEBH3UU B YUPExK-
JCHUSIX 3PABOOXPAHCHUS MIPHUBICKAIOTCS
MHCIIEKTOPBI, KOTOPBIE JOJDKHBI 00JIanarTh
criennduueckoil nndopmaruein. B Yipau-
HEe DTO HalpaBleHHue OOCIYKHUBAeT OTIEIN
KOHTpOJISL B conuaibHOi cdepe Tocdun-
KoHTpoJIsi. EcTecTBeHHO, 11 IpoBeIeHHs
MOJTHOW M KBAIM(MIIMPOBAHHON PEBU3UU
MHCIIEKTOP JIOJDKEH BIa/ICTh CBEACHUSMU:

— IO 3aKyIIKE JIEKAPCTBEHHBIX CPEJCTB,
OpyY  3TOM  y4WThIBaeTcs  crenuduxa
yupexeHus (Tak, npernaparbl, KOTOpbIe
UCIIONIB3YIOTCSL JUISl JICYCHUS] OHKOOOJIb-
HBIX HE MOTYT 3aKyIaTh MELyUpPCKACHUS,
KOTOpbIE CHEHUATU3UPYIOTCS HA JICUCHHH
CePACYHO-COCYIUCTON CHCTEMBI);

— 0 HOpMax Ha3HAYEHHS JIEKapCTBEH-
HBIX IpenaparoB (TO eCTh IpH JIeYCHUH
TyOepkyné3a Ha OOJIBHOrO IpEeLycMOTpe-
Ha oOmpenel€HHas J103a JIEKapCTBEHHOTO
npernapara. OHAKO 10 JIOKyMEHTaM HHO-
I71a CHMCHIBAETCS JABOHHAs-TPOWHAsS /103a,
TEM CaMbIM MCKYCCTBEHHO 3aBBILIACTCS
HOTPEOHOCTh B 3TOM IIpernapare U yBelu-
YHBACTCSl CMETA Ha €0 3aKyIIKY);

— 0 HOpMaXx MPUMEHEHHs 000PYIOBAHHSI
(HampuMep, JUTs1 TICXUATPUYECKOH OOJIbHHU-
IIbI, OPUCHTHPOBAHHON TONIBKO HA MpPeso-
CTaBJCHUE TMCUXUATPUYECKOM  IOMOIIH,
HeJb3s 3aKyNaTh XHPYPIUIECKHe SIEeKTPo-
HOXH U1 ONepaliii, TaK KaK 3Ta JesTellb-
HOCTb HE COOTBETCTBYET HX aKKPEUTALIHN);

— O HOpMax aMOpTH3ALUH MeIu-
IIMHCKOTO  000pya0oBaHus (y4UTHIBACTCS
ero OanaHcoBas CTOMMOCTb, IEPUOINY-
HOCTb KOHTPOJIBHOTO PEMOHTA IPU U3HO-
ce, BO3MOXEH IIepepacxo]l BbIIEICHHBIX
CpencTB);

— 0 TEXHUYECKHX TPeOOBAHHSIX
K M3/ICJIUAM MEAUIIMHCKOTO 000PYy/10BaHMs
U TOMy 10700HOe (HampumMep, B TeXHUUC-
CKHX TPeOOBAHMSX BBICTABIISIETCS] MATHUT-
HO-PE30HAHCHBI TOMOTpad) MOIIHOCTHIO
3 Tecna, a O JOTOBOPEHHOCTH C JOJDK-
HOCTHBIMH JIUIAMH (paKTHIECKU IOCTaB-
JIeH arapar MoIHOCTho 2 Tecna 1o Toit
ke neHe. JInbo 3aKkymaercst MarHUTHO-
PE30HAHCHBII TOMOrpad C psoM JO0IOJI-
HUTEJBHBIX OIIUH, TAKUX KaK MPUCHOCO-
OneHnst 11 TIPOBENCHUS MCCIENOBaHMSA
KOJICHHOTO CYCTaBa, JKEITyIOYHO-KHIIeY-



HOTO TPaKTa, COCYIOB I'OJIOBHOIO MO3ra.
A akTHUECKH TOCTaBISSTCS aIlapar,
KOTOPBIH HE MMEET TaKOBBIX M0 3asBJICH-
HOUM CTOMMOCTH).

Ocoboe 3HaYeHHE WMEET pEeBU3MsA
IpH TONTBEPKACHUH (aKkTa HE3aKOHHO-
IO HCIOJIb30BAaHUS OFOJUKETHBIX CPEICTB,

HarpuMep, HEIEIEeBOro HCIONb30BAHNS,
HCTIONB30BaHNsI BHEOIOMKETHBIX CPE/ICTB
U T

[Ipn BBIABICHMM HaApyIIEHHH B IpO-
mecce IUIAHOBOM PEBH3WH COTPYIHUKH
T'oC(hMHKOHTPOIIST CaMOCTOATENBHO CO00-
AT 0 Takux (pakrax B opransl Haum-
OHAJIPHOM MOJMIUM, HPOKYypaTypy. IOTO
MOXKET OBITh HENPABOMEPHO BBIIIAYCH-
Has Hajn0aBKa 3apIUIaThl, HEMPAaBUIBHO
nocrasieH KodpduIMeHT npemMui, Heao-
HA4UCIICHUS B OIOJKET CPEJICTB 3a apeH/Ly
MOMEIIEHUM U T.JI.

[IpumepoM TOMY SBISETCS CIELYIO-
mmit paxr. B 2017 romy corpyaHHKam
VYrpaBneHus: 3alUTHl SKOHOMHKH TIOCTY-
i1a HHOPMAIWS O pe3yilbTaTax IUIaHo-
BOM pEeBH3NT KOMMYHAIILHOTO YUPEIKICHUS
37paBooXpaHeHHss B ropoxe H. orHOCH-
TEIBHO YCTaHOBJICHHS (AKTOB HENPaBO-
MEPHOM BBIIIATBH MIPEMHUN COTPYTHHKAM
Ha cymy 200 000 rpuBeH. AKTOM PEBU3UHU
ObUTO0  3a()UKCHPOBAHO HEOOOCHOBAHHOE
Ha4MCIICHNE IPeMUil U Ha10aBOK, YTO CTa-
JI0 OCHOBAHHUEM JUTSl PETHUCTPAINH YTOJIOB-
HOTO TIPOM3BOJICTBA M IPOBEICHUS JOCY-
JIeOHOTO paccieoBaHHs.

Koneuno, 310 0c06ast Herporeccyalib-
Has (popma HCIOIb30BaHMS CHEUAIBHBIX
3HAHUH, KOTOPYIO Ba)KHO NMPHMEHATH CBO-
€BPEMEHHO, TO €CTh MHOI/IA BHEILUIAHOBO.
BaxzocTe M mpoTHBOpEUnst MpPOBEIEHUS
BHEIUIAHOBOM PEBU3UHU OTMEYatoT A. 3amo-
toukui, A. Karmuna, H. Mapunus [5; 6].

Ilo pesymsraram ompoca NpakTHUe-
CKUX COTPYAHHUKOB, 3aHHMAIOIINXCS pac-
CJICIOBAaHMEM BBIINICYKA3aHHBIX IIPECTY-
miennii, 90% oTMeTHIn HEOOXOMMMOCTH
MIPOBE/ICHNST UMEHHO BHEIUIAaHOBOW pEBH-
3MOHHON TPOBEPKH YUPEIKICHUH, IMpea-
MPUSATHHA, OpraHu3alyi 3ApaBOOXPAHEHNS.
OOBsICHEHHEM TOMY CITY’KHUT TOT (DaKT, YTO
UX JIEATEIbHOCTh B YACTH MCIOIb30BAHUS
OIOJDKETHBIX CPEACTB IIPOAOKACTCS Ha
MPOTSDKEHUH BCETO Tojia, CI0XKHO 3apaHee
BHECTH IPEJIOKEHNUS O TMPOBEICHUH I1Ia-
HOBOU peBu3nH. B OONBIIMHCTBE Cydacs
yTpauuBaeTcsi BPeMsl BMECTE CO CIEIaMH
MIPECTYIUICHHs, TOUIOKHBIC TOKYMEHTBI
YHAYTOXKAIOTCS, a TOJIyYeHHBIC CPEICTBA,
KOTOpBIE OBUTH HE3aKOHHO MPHCBOCHHI,
0€3B03BPATHO yTPAUMBAIOTCSL.

BrennanoBast mpoBepka HyXHa JUIS
OIIEPATUBHOTO CONPOBOXACHHUS UCIIONIB30-
BaHMs OFOUKETHBIX CPEJICTB, LIENIbI0 KOTO-
pBIX SBISIETCS HEIOMYILEHHE pPacTparhl
W MX TPUCBOCHMS, TIPUBJICYCHUS K OTBET-
CTBEHHOCTH BHHOBHBIX B COBEpIICHUH
MIPECTYIHOTO JCSHUSL.

Tak, nHanmpotsoxennn 201512016 ronos
B ropoae /JlHempomeTrpoBcke B OONIBHU-
e Ne 000 mpoBomuimack PEeKOHCTPYKITHS
CTPOGHHI TepareBTHYECKOr0 KOopIyca Ha
OCHOBaHMH JE(EKTHOTO aKTa, B KOTOPOM
yKa3aHO O HEOOXOIMMOCTH MpOBEICHUS
CKPBITBIX paboT MO0 MOHTHPOBAHHIO BOJIO-
MIPOBOJIHOM  CHCTEMbl M KaHAIU3ALHUU.
OnepaTHBHBIMH COTPYAHHKaMH YIpaBiie-
HUSI TOCYAapPCTBEHHOU CITyKObI 110 O0phOe
C 9KOHOMMYECKOH MPECTYIHOCThIO B [lHe-
MPOTIETPOBCKOW 00NIacTH ObLIO yCTaHOB-
JIEHO, YTO OHa ObUIa YK€ CMOHTHpPOBaHA
B MIPEbLIYIIHE FObI 1 HEOOXOMMOCTH €€
MOHTQKa U PEKOHCTPYKLMHU He Obu10. st
MOJy4eHUsT HEOOXOIUMOH  JI0Ka3aTellb-
CTBEHHOM 0a3bl ONEPaTHBHBIC COTPYIHUKA
00paTHINCh B KOHTPOJIBHO-PEBU3NOHHOE
yIpaBIeHHE C LEeNbl0 WHUIMHPOBAHUS
BHEIUTAHOBOH ~ PEBH3MOHHOW  TIpOBEp-
KM, KOTOpasi ObUIa MpOBEACHAa B TEUCHHE
Mecsina. B pesynbsrare Obl1 MOATBEPIK/ICH
(aKT TMPeCTyNHON JIeATETbHOCTH CYObeK-
Ta XO3sHCTBOBAHUS M JIOJDKHOCTHBIX JIWIL
GOJBHMIBI, KOTOPBIE NPHCBOMIN OIO/KET-
HbIE CPEJICTBA B 0CO00 KPYITHBIX pa3Mepax,
a uMeHHo oxoo 500 000 rpuBeH.

OOOCHOBaHHBIM  SIBIISIETCSI  MHEHHE
A. BonoGyeBa, KOTOpBIif OTMEYaeT, 4To JUIst
o0ecrieyeH s KayeCTBEHHOTO IPOBEICHHS
PEeBU3MH HEOOXOIMMO TECHOE B3aUMOACH-
CTBHE pPAOOTHUKOB KOHTPOJIbHO-PEBHU3H-
OHHOU CITy)KObl M TNPaBOOXPAHUTEIILHBIX
OpraHoB, KOTOpasi 3aKJII0YaeTcs, B 4acT-
HOCTH, B COBMECTHOM OOCYIKJICHHH TIJIaHa
NPOBEACHUS PEBU3UH, COCTAaBa PEBU3HMOH-
HOH TpymNmbl, TPOBEICHUH COBMECTHBIX
JICHCTBUM U MEpPONpPUATUI MO CO3LaHHIO
OJMaronpusITHBIX IS PEBU3UU  YCIOBHIA
[3,c. 151].

OOpariaer BHUMaHHE Ha YCTaHOBJE-
HHe >(PPEKTUBHONH KOMMYHHMKALlMHM Opra-
HOB HanmonanpHOM monauuum YKpauHeI
u l'ocununcneximu u B. Heranos. Yué-
HbII OTMEUAET, YTO Ha IIPAKTHKE OT/IEIIbHbIE
CIICZICTBEHHBIE CY/IbU BMECTE C ITPEIOCTaB-
JICHHEM COOTBETCTBYIOLIETO XOZATalicTBa
TpeOyroT OT ClefoBaress IHHCbMEHHOTO
COIIACOBAHMS C OPraHOM I'OCYJAPCTBCHHO-
ro (PMHAHCOBOTO KOHTPOJISL O JaTe Hadalia
peBu3um. Jpyrue Clie/CTBCHHbIC Cy/IbH HE
CUNTAIOT 00S3aTeNBHBIM NPETOCTABICHHUE
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CJIe/IoBaTeIIeM TaKOTO COTVIACOBAHUSI M pac-
CMaTpHBAIOT XO/IaTaiicTBa B COOTBETCTBUH
¢ nonoxenusmu cr. 132 VIIK Ykpaunst
0e3 comTacoBaHMs JaThl Hayaj1a MEpOIpH-
atus. Ho yunthiBas, 4To Bonpoc obdecrie-
YEHUS PA3yMHBIX CPOKOB, OOBEKTUBHOCTU
U BCECTOPOHHOCTH B OCYLIECTBICHUH
JocyieOHOTO paccieloBaHus BO3IOKEH Ha
CJIe[IOBaTeNsl, MPOKYPOpa, CyIbI0, IMEHHO
Ha 9TH JOJDKHOCTHBIC U CITY>KEOHBIC JIHLA
TIPOLECCyanbHBIM 3aKOHO/IaTEeIIbCTBOM
BO3JIOKEHO M ITPABO OIIPEICNICHNS IaT PO~
BEJICHUS BHETUIAHOBBIX peBU3Nii [8, ¢. 74].

Ha cerogmsmHmit geHbp cHUTyarms
B HAa3HAUCHWH BHEIUIAHOBOH PEBH3NHU
HeonHo3HauHa. C ofHOH CTOpOHBI, 3ako-
HOM YkpauHbl «O0 OCHOBHBIX IPHHIIU-
Iax OCYLIECTBICHUS TOCYIapCTBEHHO-
ro ()MHAHCOBOTO KOHTPOJIS B YKpauHe»
3aKpEIUICHO, YTO OPraH roCyAapCTBEHHOTO
(MHAHCOBOTO KOHTPOJISL KOOPJAMHUPYET
CBOIO JICSTEIBHOCTh C OpraHaMH MPOKypa-
Typsl 1 HanmonansHOM momummu Ykpau-
HbI. TakxKe MO PelIeHuIo CyAa 0 COOTBET-
CTBYIOIIEMY YTOJIOBHOMY MPOU3BOACTBY
KOHTPOJIUPYET COOMIOAEHNE OIOMKETHOTO
3aKOHONATEeNIbCTBA  CyOBEKTAMH  XO3STH-
CTBEHHOU JIESITEILHOCTH HE3aBUCHMO OT
(hopMBI COOCTBEHHOCTH, KOTOpBIE HE OTHE-
CEHbI 3aKOHO/IaTEIbCTBOM K IOIKOHTPOJIb-
HBIM YUPEKICHUSIM.

OJHAaKO COIIACHO MPOLECCYaTbHOMY
3aKOHO/IAaTEIbCTBY ~CJIE/IOBATENb, IPOKY-
pop dakThyeckn He MOryT OOpaTHUTHCS
B CY/l C TAKHM XOaTaliCTBOM.

Taroke Ha 5ToM (haKTe aKLIEHTHPYET
pHumanue I Jlynapen, KOTOpbIM OTMeda-
et, uto B neiictBytomem YIIK VYkpaunst
OTCYTCTBYIOT HOPMBI, KOTOpBIE OBl Tpen-
ycMaTpuBad 0OpalieHne K CICICTBCHHO-
My Cylb€ C XOIATaiiCTBOM O Ha3HAUYCHUHU
pPEBU3UM, TIPOBEPKH W OCHOBAHUS IS
Takoro obparmmenus [4, c. 40].

Koneuno, u. 2 ct. 93 VIIK Vkpau-
HBI TpEIyCMaTpuBacT, 4To cOop Jl0Ka3a-
TEJIBbCTB BO3MOXKEH C IIOMOIIBIO HCTpe-
0OBaHUS M MOJYYCHUs BBIBOJIOB PEBU3MI
U aKTOB MpOBepok, a 4. 2 cr. 89 VIIK
VYKpauHbl ONIpEIENsSeT aKThl HPOBEPOK
KaKk MCTOYHUK JOKa3arenabcTB. OmHako
B IlocTanoBnenuu BepxoBHoro cyna Ykpa-
HHBI yKa3aHo, 9To ¢ 15 mromnsa 2015 mpoky-
pOp | cleoBaTelbh He MMEIOT ITOJTHOMO-
YNl «HAa3HA49aTbh PEBU3HU W IPOBEPKU»,
MIOCKOJIBKY HOIITYHKTOM 12 myHKTa 5 pas-
nena XII «3aKkmounTeNbHbIe TOT0KEHHUSDY
3akoHa YkpamHbl «O TpOKyparype» H3
TepeyHsT MOJIHOMOYHI TPOKypopa (B CTa-
tee 36 VIIK) m cnemoBatens (B crarbe
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40 VIIK) 3Ti mogHOMOYMS OBLIH HCKITIO-
YeHbl. OTH MOJIOKEHHS TPOLECCyaIbHO-
IO 3aKOHa TaKXKe HE JAlOT ITOJIHOMOYHMH
CIIe/ICTBEHHOMY CYJIb€ JIaBaTh pa3pelieHue
Ha Ha3HayeHWe mpoBepku. Vcmomb3osa-
HHE BBIPOKEHUS «HCTPEOOBAHUS U MOIY-
YEHUs)» TPEAyCMaTpUBAET ITOTHOMOYHS
HCTIONB30BaTh B KAaueCTBE JOKA3aTeIbCTB
BBEIBOJIBI PEBH3MII M aKTOB MPOBEPOK (Kak
1 JTI00BIE IPYTHE JTOKYMEHTHI), CYIIECTBY-
IOT HE3aBHCHUMO OT YTOJIOBHOTO pacciieso-
BaHusl. [lonokeHne Apyrux 3aKoHOB, Ipe-
JOCTaBJIAIOIIMX TaKoe IIPaBO, SBIISIOTCS
OJNIaHKETHBIMM HOPMaMH, OTCBHUIAIOLINMHU
no ceoeMmy cozaepxkanuto k KIIK. Kpome
TOro, 3akoH YkpauHbl «O MHpOKyparype»
MPEYCMOTPEJI, YTO HEIOMYCTUMBI JOKa-
3aTeNIbCTBA, IIOJYYCHHBIC IOCNIE Hadala
YTOJIOBHOTO MPOU3BOJCTBA MyTEM peaju-
3allii OpraHaMu JI0CYJeOHOro paccieo-
BaHUs WIM IPOKYPaTypbl CBOUX IIOJHO-
MOYHii, HE IPEAYCMOTPEHHBIX HACTOSIINM
Komexcom, st obecrieuenns 1ocyaedHoro
pacciieoBaHnsl  YTOJIOBHBIX IpaBOHApY-
menui [16].

Taxke B IIne-
Hyma BepxoBnoro Cyma VYkpamHa oOT
06.03.2018 mo nemy Ne 243/6674/17-x
OTMEYaeTcsi 0 MPOTUBOPEUUBOCTH CyneO-
HOH INpPaKTUKH, O 4&M CBHACTEILCTBYIOT
(daxTel 00 YIOBICTBOPEHHH HEKOTOPBHIMH
CIIC/ICTBEHHBIMU Cy/IBSIMH TaKHMX XOfa-
TaicTB, cepitasick Ha Konctutynuio Ykpa-
WHBI, TOocTaHoBNeHUs1 KaOunera MuHwu-
cTpoB YkpauHsl, Hanorosslii konexc u T.1.

VuéHple comamarmTcs ¢ TeM, 9YTO
CYIbH OTKa3bIBAIOT B Y/IOBJIETBOPCHUH
TaKMX XOJIaTalCTB, HO BMECTE C TeM, yIH-

ITocTaHoBIIEHNHT

ThIBasl KOJUIM3HHM MEXIy HOpPMaMH yro-
JIOBHOTO IIPOLIECCYaTFHOTO U HAJOTOBOTO
3aKOHOJIATeNIbCTBA, HACTAUBAIOT Ha O0XKa-
JIOBAaHUM TTOCTAHOBJICHHUI CJIEJICTBEHHOTO
CyIbH O Ha3HAYeHHM BHEIUIaHOBOH MpO-
Bepku (peBu3MH), OOECIeunBas TaKUM
00pa3oM JOCTyI JHIa K TPABOCYIUIO
[6, c. 204].

Kak BpIXOq M3 Takod CUTyauuu Opu
pacciieOBaHUH TMPECTYIJICHHM, CBs3aH-
HBIX C HE3aKOHHBIM HCIIOJIb30BAHHEM
OFOIDKETHBIX CPEICTB B cdepe 3MpaBOOX-
paHeHHs, CIeoBaTeldb W OIEPYyIOIHO-
MOUCHHBIH HCIIONB3YIOT aKThl IUIAHOBOM
PEeBU3HOHHOM MpoBepkH. Ecin 1 BO3HHKA-
eT 00bEeKTHBHAs TOTPEOHOCTH B IIPOBEPKE
TOTO WJIHM WHOTO YUPEXKICHHS IPaBOOX-
paHUTENBHBIMA OpraHaMH HEOOXOIUMO
00paTUTBCSI B OpraH TOCYIapCTBEHHOTO
(DMHAHCOBOTO KOHTPOJSI C MPEIJIOKECHH-
€M BKJIIOYHUTH € B IUIAH PEBU3HH, TAaKUM

00pa3oM He Hapylas 3aKOHOJATEIbCTBO.
Cpeny HEROCTaTKOB CIEAYeT OTMETHTH,
YTO Ha 3Ty HPOIEYpPY TPATUTCS MHOTO
BPEMEHU W ATOT (aKT MOXKET ITOMEIIaTh
IporieccyanbHBIM CpokaMm. Takum obpa-
30M, (DaKTHYECKH TMPOBOAWTCS IUIAHOBAS
pPEBU3MSA 110 HMHUIMATHBE IPaBOOXPAHMU-
TEJIbHBIX OPTaHOB.

BoiBoabl. Takum o0pasom, MOX-
HO OTMETUTh, YTO paccleJ0BaHUE IIpe-
CTYIUICHUH, CBSI3aHHBIX C HE3aKOHHBIM
UCTIOJIb30BAaHUEM  OIO/DKETHBIX — CPEICTB
B chepe 3apaBooxpaHeHs, TPeOyeT KOM-
IUIEKCHOTO ITOJX0/1a ¥ TPUMEHEHUS CTIeIIU-
anbHBIX 3HaHUU. ONHON U3 BaKHEHIINX
(dopM TakMX 3HAHHUH SIBISIETCS HPOBEJIC-
HHUE TUTAaHOBHIX W BHEIUIAHOBBIX PEBH3MUI
(vacniexnmit). Ho mpotuBopeunst HOpM
3aKOHA HE JAI0T [IpaBa OpraHam Jocyneo-
HOTO CJIEACTBHS UCIIONB30BaTh ATy (hopMy
B NOJIHOK Mepe. Jlyist perieHus mpooiemsl
Ha3HA4YCHUs BHEIJIAHOBOW PEBU3MH Ipe[l-
JaraeM, BO-TIEPBBIX, BHECTH H3MEHEHUs
B YTOJIOBHBIM HpolLeccyalbHbIl KOIEKC
VYkpaunsl 1 3akoH YkpauHbl «O MPOKy-
parype» B YacTH HaJEJICHHUs CieioBare-
ISl U TPOKypopa IOJHOMOYHEM HHHIH-
MpOBaTh MPOBEICHUE PEBH3UU H JIPYTHX
MPOBEPOK  (pMHAHCOBOTO  KOHTPOJIS.
Bo-BTophpIX, TpemyaraeM CleCTBEHHBIM
1 OTIEPATUBHBIM ITOAPA3ICTCHHISIM ITHPOKO
HCTIONB30BaTh MPABO 00paIIarkCsl B Opraln
TOCYIapCTBEHHOTO (DHUHAHCOBOTO KOHTPO-
TSl C TIPETIOKEHUSIMH PEBU3HOHHBIX TIPO-
BEpOK.
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SUMMARY
In light of Ukraine’s current European integration aspirations, the development of

theoretical and methodological support for judicial reform is of particular importance.
It has been established that the traditional regulation of intellectual property law
is investigated within the framework of the science of civil law and process, but it
is proved that judicial protection of intellectual property rights is an inter-branch
institution. The cross-branch nature of the judicial protection of intellectual property
rights is characterizing, in particular, the content analysis of the Unified State Register
of Judgments was made. Some problem situations arising from the functioning of
intellectual property rights as an inter-branch institute are considered.

Key words: judicial protection, intellectual property rights, Supreme Court of
Intellectual Property, inter-branch law institute.

TEOPETUKO-IIPABOBOM BA3UC CYJIEBHOM 3AIIIUTHI [IPAB
UHTEJJEKTYAJIBHOMW COBCTBEHHOCTH

IOpwuii BEJPATBIM,
npernogaBaTeiib
JIbBOBCKOTO YHHBEpCHUTETa OHU3HECa U IpaBa

AHHOTAIUA

B cBeTe TeKkylMX eBPOMHTEIPAllMOHHBIX YCTPEMIICHUH YKpauHbl pa3paboTka Teo-
PETUYECKOr0 M METOIOJIOTHIECKOro odecredeHust cyneOHoi pedopmbl umeeT ocoboe
3Ha4yeHHe. TpajMIMOHHOE PEeryJMpOBaHUE NpaBa WHTEIUIEKTYalbHOH COOCTBEHHOCTH
HCCIIeyeTCs B paMKax HayKH IPakIaHCKOTO IpaBa ¥ MPOoIecca, OJJHAKO B CTAaThe JI0Ka-
3BIBACTCA, 4YTO cyae6Ha51 3aluTra ImpaB HHTCJIJIGKTyaHLHOI;lI COGCTBCHHOCTI/I SIBIIACTCA
MEKOTPACIIEBBIM MHCTUTYTOM. XapaKTEePU3YeTCsl MEKOTPACIEBOH Xapakrep cyneOHOH
3alllUTHI ITpaB HHTGIIHCKTyaHBHoﬁ CO6CTB€HHOCTI/I, B HaCTHOCTH, OCYLICCTBIISICTCS KOH-
TeHT-aHaJIM3 EAMHOTO rocynapcTBeHHOTO peectpa cyneOHbIX perieHuil. Paccmarpusa-
I0TCSl HEKOTOPBIE IPOOJIEMHBIE CUTYalllH, BOSHHUKAIOIIME B pe3ysbTaTe (yHKIMOHHPO-

BaHMS IIPaB HHTEJUICKTYaJIbHOW COOCTBEHHOCTH KaK MEKOTPACIIEBOTO HHCTUTYTA.
KiroueBble ciioBa: cyneOHas 3amuTa, IpaBa MHTEIUICKTYalbHOIl COOCTBEHHOCTH,
BepxoBHbIii Cy/] 10 HHTEIIEKTyaIbHOW COOCTBEHHOCTH, MEKOTPACIIECBOMN I0pUANIESCKHN

HUHCTUTYT.

Formulation of the problem. In light
of Ukraine’s current European integration
aspirations, the development of theoretical
and methodological support for judicial
reform is of particular importance. One
of the important areas that correlates with
pan-European and global trends is the pro-
tection of intellectual property rights.

Relevance of the research top-
ic. Intellectual property rights are
enshrined in Article 41 of the Constitu-
tion of Ukraine: “Everyone has the right
to own, use and dispose of his property,
the results of his intellectual, creative
activity” [1]. The protection of property
rights is stated in Article 1 of the Addi-
tional Protocol to the Convention for

the Protection of Human Rights and Fun-
damental Freedoms: “Every natural or
legal person is entitled to the peaceful
enjoyment of his property. No one shall be
deprived of his property except in the pub-
lic interest and under the conditions pro-
vided for by law and by the general prin-
ciples of international law.

The protection of intellectual prop-
erty rights in Ukraine is ensured through
the use of numerous legal mechanisms,
which is explained by the existence
of a wide variety of intellectual prop-
erty objects. The unity of approaches
to the protection of intellectual prop-
erty rights is ensured by the possibility
of seeking judicial protection.
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The state of the study. The theoret-
ical and legal aspects of judicial protec-
tion, in particular intellectual property
rights, have been investigated V. Seniuta,
N. Kohut, D. Abliazov, P. Korniienko,
D. Dykyi, M. Pototskyi, A. Kodynets,
0. Yara, V. Khoma, E. Moldovan, etc.

The purpose and objective
of the article. At the same time, in
the context of the formation of theoreti-
cal and legal support for the functioning
of the High Court on Intellectual Proper-
ty, it seems advisable to further explore
the scientific and applied aspects of this
issue, which will strengthen the scientific
foundation of judicial protection of intel-
lectual property rights that determined
the purpose of the study.

Statement of the main material.
The importance of judicial protection
of intellectual property rights naturally
follows from their affinity with proper-
ty rights. In this regard V. Seniuta right-
ly points out: “The initial consideration
is that intellectual property is a form
of property and should be protected, if
not alike, because there are peculiarities
in the nature of property rights and intel-
lectual property, but just as naturally,
ipso facto... since intellectual property
is a kind of property of this natural way
of appropriating objects, the need for its
legal protection is also natural” [3, p. 53].

It is known that the creation of effec-
tive organizational and legal mechanisms
for the implementation of a law is a prereq-
uisite for the functioning of a democratic
society. The declared but not realized right
is evidence of significant deficiencies in
the legal system of the state. On this point,
we agree with N. Kohut, who emphasized
that proper clear legal regulation of intel-
lectual property rights and the estab-
lishment of a reliable mechanism for its
implementation are one of the important
indicators of the level of democratic
development of the country. In the con-
text of correlation of judicial protection
mechanisms, the scientist emphasizes
the importance of detailing general indic-
ative and principled provisions of interna-
tional normative-legal acts that regulate
legal relations in the field of intellectual
property and according to the Ukrainian
legislation contain norms of direct action
[4, p. 208].

Judicial protection of intellectual
property rights is carried out in accord-
ance with global trends in the protection

of rights and freedoms. In this regard,
D. Abliazov emphasizes that the protec-
tion of human rights and freedoms, recog-
nition of their authority as a defining goal
of the development of society and the state
is the key to the sustainable development
of civil society. According to the scien-
tist, sustainable development of the state,
society and the individual will be possi-
ble only through the creation of reliable
mechanisms for securing and protect-
ing human rights and uniting the society
around the idea of human rights [5, p. 1].

The central principle of judicial pro-
tection is the restoration of violated rights.
According to P. Korniienko, the constitu-
tional safeguards by which the restoration
of violated human and citizen’s rights are
restored are an important part of securing
the right to judicial protection. The scientist
claims that it is the judicial form of protec-
tion of the legitimate interests of the person
should be given priority character [6, p. 14].
The right to judicial protection is the key to
the existence and development of a demo-
cratic society, and the essence of this right,
as D. Dykyi points out, is that everyone has
the right to go to court if his or her rights
or freedoms are violated or obstructs their
implementation [7].

From the text of the Constitu-
tion of Ukraine and from the materi-
als of the Catalog of Legal Positions
of the Constitutional Court of Ukraine we
can characterize the right to judicial pro-
tection [8]:

— this right is guaranteed in accord-
ance with Article 55 of the Constitution
of Ukraine;

— the right to judicial protection
belongs to the inalienable and inviolable;

— this right is complex and includes
rights to appeal in court decisions, actions
or omissions of state authorities, local
self-government bodies, officials and offi-
cials, to file a constitutional complaint
with the Constitutional Court of Ukraine,
to appeal to international judicial institu-
tions;

— rules providing for the settlement
of disputes, in particular the renewal
of the infringed law, cannot contradict
the principle of equality of all before
the law and the court and in this connec-
tion limit the right to judicial protection;

— justice is inherently recognized
as such only on condition that it meets
the requirements of justice and ensures
effective restoration of rights;

'\/,
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— the right to judicial protection is
guaranteed by the constitutional guaran-
tees for the administration of justice by
the courts established under the Consti-
tution of Ukraine and in the manner pre-
scribed by law;

— the protection of rights and free-
doms requires, in particular, the legisla-
tive consolidation of mechanisms (pro-
cedures) that create real opportunities
for the exercise of every citizen’s rights
and freedoms, such mechanisms include
a structured system of courts and types
of court proceedings established by
the state.

Thus, through the exercise of the right
to judicial protection, it is also possible to
exercise and restore violated other rights,
in particular, intellectual property rights.

Traditionally, judicial protection
of intellectual property rights is consid-
ered in the context of civil law and process.
Judicial protection of civil law and inter-
est is one of the general principles of civil
law [9].

According to Article 11, paragraph
2 of the Civil Code of Ukraine, the cre-
ation of literary, artistic works, inven-
tions and other results of intellectual,
creative activity is the basis for the emer-
gence of civil rights and obligations.
Article 177 of the same Code results
of intellectual, creative activity, informa-
tion related to civil rights objects [9].

The book of the fourth CCU is devot-
ed to the regulation of intellectual property
relations. Article 418 sets out the definition
of intellectual property rights: a person’s
right to the result of intellectual, crea-
tive activity or to another object of intel-
lectual property right defined by this
Code and other law. Article 419 clarifies
the relationship between intellectual prop-
erty rights and property rights, in particu-
lar declaring the distinction between intel-
lectual property rights and property rights,
and Article 420 extends the list of intellec-
tual property objects [9]. It should be noted
that in the Resolution of the Kyiv District
Court of Kharkiv in case No 640/2437/13-
t the court found that the application
was not subject to satisfaction, since
the object of intellectual property can be
only an intangible object, ie the result
of intellectual, creative activities [10]. In
case No 766/6298/17 the Kherson city
court of the Kherson region found that
the applicant appealed to the court with
the application for securing a claim by



arresting the homeowner by prohibiting
any action, on registration of real estate
re-registration, and prohibiting any — what
are the repair and construction works. The
motivational part of the decree states that
the sole basis for securing future claims is
the need to prevent infringement of intel-
lectual property rights, however, it appears
from the statement of claim that the sub-
ject of litigation will not be infringement
of intellectual property rights. Therefore,
the application was denied [11].

Finally, the particular interest
of the subject of investigation is the provi-
sions of Article 432 of the CCU concern-
ing the protection of intellectual property
rights by a court. This article enshrines
the principle of access to justice, namely,
the right to apply to a court for the protec-
tion of its intellectual property rights, as
well as the types of decisions that a court
may order to terminate an infringement
of intellectual property rights [9].

It should be noted that judicial pro-
tection of intellectual property rights is
an inter-branch institution. Thus, Chap-
ter 16 of the Economic Code of Ukraine
regulates the use of intellectual property
rights in economic activity, in particular, it
is emphasized that the provisions related
to the use of intellectual property rights in
economic activity are subject to the pro-
visions of the Civil Code of Ukraine tak-
ing into account the features stipulated
by the Civil Code and other laws. Article
155 of the CCU discloses a list of (not
exhaustive) objects of intellectual prop-
erty rights in the field of business, and in
the following articles defines the pow-
ers to use the invention, utility model
and industrial design; use of the trade-
mark; business name of business enti-
ties; the use of geographical indications,
as well as the business entity’s powers
of trade secrets [12]. In addition, judicial
protection of intellectual property rights
is also carried out in the form of criminal
proceedings, taking into account the provi-
sions of Article 229 of the Criminal Code
of Ukraine, which establishes responsibil-
ity for the illegal use of the mark for goods
and services, trade name, qualified indica-
tion of the origin of goods [13].

At the same time, the Economic Pro-
cedure Code of Ukraine (Article 3) stip-
ulates that cases that are within the com-
petence of the High Court of Intellectual
Property are dealt with in the manner pro-
vided by this Code. Article 20 of the CPCU

provides a list of (not exhaustive) cases
that are considered by the High Court on
Intellectual Property [14].

It should be noted that the Supreme
Court on Intellectual Property was
established by Presidential Decree No
299/2017 of 29 September 2017 in accord-
ance with subparagraph 6 of paragraph
161 and section XV of the “Transitional
Provisions” of the Constitution of Ukraine,
Article 19, clauses 15, 40 of section XII.
“Transitional provisions” of the Law
of Ukraine “On Judiciary and Status
of Judges” [15], but as of 2019 the Court
has not yet started its work.

According to the Part 6 of Art.
37 of the Law of Ukraine “On Judiciary
and Status of Judges”, a separate cham-
ber is obligatory to be created in the Court
of Cassation for the consideration of cases
concerning the protection of intellectu-
al property rights. As of 2019, the Court
of Cassation within the Supreme Court
of Ukraine has a trial chamber to hear
cases concerning the protection of intel-
lectual property rights, as well as relat-
ed to antitrust and competition law
[16]. According to the content analysis
of the Unified State Register of Judg-
ments, as of 2019, there are 70220 deci-
sions in the civil proceedings (of which
59623 in the first, 9048 in the appeal
and 1547 in the cassation instance),
with 53217 in the commercial (of which
40257 in the first, 9304 in the appeal
and 3656 in the cassation instance),
23915 in the criminal (of which 22103 in
thefirst, 1733 intheappeal and 78 inthe cas-
sation instance), 23490 in the adminis-
trative (of which 15112 in the first,
6085 in the appeal and 2293 in cassation
instance), 3344 in administrative cases (of
which 3189 in the first instance and 155 in
the appellate instance) [17].

The fact that intellectual property
rights function as an inter-branch insti-
tution inevitably creates problematic sit-
uations that impair the quality of judicial
protection. As M. Pototskyi rightly points
out, the existing theoretical problems
adversely affect the practice of protecting
the intellectual property rights of eco-
nomic entities, in particular, the judicial
authorities, instead of the legal qualifi-
cation of the relationship and the deter-
mination of the legal norm to be applied
to resolve the dispute, forced to fill in
the gaps of law legal constructs are capa-
ble of protecting the rights [18, p. 2].
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Reflecting on the theoretical founda-
tions of property rights protection, V. Seni-
uta tried to identify commonalities for all
intellectual property objects and to deter-
mine what features required their legal pro-
tection. The scientist has found that the pri-
mary reason for protecting private property
rights is their privacy, but intellectual prop-
erty objects are non-discrete [3, p. 52]. Dis-
cussion on the legal nature and properties
of intellectual property rights raises views
on the feasibility of narrowing the bound-
aries of legal protection of these rights.
Thus, A. Kodynets notes, that “an impor-
tant trend in the development of legal reg-
ulation of intellectual activity in the infor-
mation society is the gradual weakening
of the intellectual property protection sys-
tem, the introduction of regulatory changes
aimed at ensuring a balanced combination
of the interests of creators and their succes-
sors in the award of rights and members
of the community access to, dissemination
and use of information’ [19, p. 19].

And, at the same time, it turns out
that the basic theoretical foundations
of property rights are still underdevel-
oped. According to M. Pototskyi, the lack
of elaboration of provisions on the location
of intellectual property rights in the prop-
erty of economic entities complicates
the assessment of its commercial content
[18, p. 3]. In addition, it should be noted
that the formation of the organizational
and legal foundations of judicial protec-
tion of intellectual property rights is under
the influence of not only domestic but
also international factors. In this regard,
we agree with O. Yara that “Criminal
justice activities for intellectual property
rights cease to be a purely national affair
and are based on the rules of internation-
al law. Ukraine’s international treaties are
subject to Ukraine’s consistent adherence
to international law principles and norms.
The rules of national and international
legislation in the field of intellectual prop-
erty are intended to ensure the protection
and protection of intellectual property
rights against criminal offenses and relat-
ed to the objective side of crimes legally
enshrined in national law, international
treaties and conventions because of their
international dangers and special the inter-
national obligations of states in the fight
against them” [20, p. 84-85].

Effective protection of intellectual
property rights in the age of the informa-
tion society is a key factor in the transition
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of the state to a new level of quality
of the legal system. For Ukraine this
means an opportunity to realize Euro-
pean integration intentions and become
a full member of the European commu-
nity. In this context, we draw attention to
V. Khoma and E. Moldovan on the effec-
tiveness of the functioning of the system
of protection and protection of intellec-
tual property rights, the achievement
of which, according to scientists, depends
on the clear orientation and strategic
orientation of all legal norms and meas-
ures that regulate relations in the field
of intellectual property, and also recog-
nize and restore their rights in the event
of their violation [21, p. 58]. The crucial
role in the process of protection of intel-
lectual property rights should be given
to the judiciary, because, as P. Korniien-
ko points out, the courts in Ukraine are
the main organizational and legal guaran-
tee of constitutional human and civil rights
and an important subject of human rights
activity, and the gradual transformation
of the judiciary and its new positioning
inspires confidence in the reality of demo-
cratic transformations [6, p. 19-20].

Conclusions. On the basis of the con-
ducted research it is established that judi-
cial protection of intellectual property
rights is carried out in accordance with
the global tendencies of securing rights
and freedoms. The right to judicial pro-
tection has been characterized and it has
been found that its implementation can
also effectively restore violated other
rights, in particular, intellectual prop-
erty rights. It has been established that
the traditional regulation of intellectu-
al property law is investigated within
the framework of the science of civil law
and process, but it is proved that judicial
protection of intellectual property rights
is an inter-branch institution. The cross-
branch nature of the judicial protection
of intellectual property rights is charac-
terized, in particular, the content analysis
of the Unified State Register of Judgments
is made. Some problem situations arising
from the functioning of intellectual prop-
erty rights as an inter-branch institute are
considered.
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ITPABOHAPYIHIEHNUSA 3A HAPYIIEHHUE ITOPAIKA
OCYIIECTBJEHMUSA BAJTIOTHBIX OIIEPAIIUI

Tarbsana BOJHAP,
acrupaHT Ka)eIphl MOIUIEHCKOTO MpaBa
HanumonanpHol akaneMuy BHyTPEHHHUX €71

AHHOTADMUA

B craTtpe yneneHo BHUMaHHE TaKUM JJIEMEHTaM, Kak CyOBEKT M CyObeKTHBHAS CTOPOHA aJMHHUCTPATHBHOTO NTPABOHAPYIICHHUS
3a HapyIlIeHUE MOPsIKa OCYIIECTBICHHUS BAJIIOTHBIX ornepanuil. Kpome Toro, aBTop yTBEp»KJIaeT, YTO IPHU HAMYHU BCEX 3JIEMEHTOB
IOPU/IMYECKOTI0 COCTaBa aJMUHUCTPATUBHOI'O IPABOHAPYIICHHUS] BAHOBHOE JIMIIO MOYKHO IIPUBJICYb K aIMUHUCTPATUBHOH OTBETCTBEH-
HOCTH 32 HapyIIEHHE MOPs/IKa OCYIIECTBICHHNS BATIOTHBIX ONEPAIlHii, a TOTOMY HayYHO-ITPAKTHUECKUH HHTEPEC TPEICTABIIOT TaKHe
AIIEMEHTBI FOPUJIMYECKOTO COCTaBa aIMUHUCTPATUBHOTO IIPABOHAPYIICHNUS, KaK CYObEKT 1 CyOBbEKTHBHAsI CTOPOHA aIMUHUCTPATHBHO-
ro NpaBOHApyLIEHUs, IpeaycMoTpeHHoro cT. 162-1 KYoAIl.

KiioueBbie ciioBa: cyOBeKT, BalIOTHBIE ONEpalyy, JODKHOCTHOE JIMIO MYOIMYHOTO W YacTHOTO TIpaBa, TOCYAapCTBEHHBIN
CITyKalllUi, TOJKHOCTb TOCY/IapCTBEHHOH CITYKOBI.

SUBJECTIVE SIGNS OF ADMINISTRATIVE OFFENSE FOR VIOLATION
OF THE PROCEDURE OF CURRENCY TRANSACTIONS
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SUMMARY
The article focuses on such elements as the subject and the subjective party of an administrative offense for violation of the pro-
cedure of conducting currency transactions. In addition, the author states that, in the presence all elements of the legal structure of an
administrative offense, the guilty person can be prosecuted for violation of the procedure of conducting foreign exchange transactions,
and therefore scientific and practical interest are such elements of the legal structure of the administrative offense as the subject and

subjective party to the administrative offense under Art. 162-1 CAO.
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IocranoBka mpodiemsl. B ycnoBusx
3aKOHOJATENIBHO ~ YCTAHOBJICHHOTO — MeXa-
HH3Ma TPHBJICYCHHS K aJIMUHHCTPATHBHON
OTBETCTBEHHOCTH 33 HAapyLICHHE MOpsi/i-
Ka OCYLICCTBIICHUS BAJIIOTHBIX OIEPALH,
HEOOXOZMMOCTH BBIPAOOTKH HaJUIeKallel
NPaKTAKA TIPHUMEHEHHsST HOPM 3aKkoHa 00
AIMUHUCTPATUBHOI OTBETCTBEHHOCTH IS
MIPEIOTBPALICHHS] TTOTEHIMAIBLHOM  Yrpo3bl
YBEJIMYCHHS KOJIMYECTBA HAPYLICHHIl 3aKO-
HOZIaTebCTBA B chepe MopsijiKa OCYIIeCT-
BIICHUs BATIOTHBIX OINEpalii BO3HMKAET
HOTPEOHOCTH B KAYECTBEHHOM HCCIIEIOBAHNH
CyOBCKTHBHBIX 3JIEMCHTOB FOPHINUYECKOIO
COCTaBa a[IMHHHACTPATHBHOTO TIPaBOHAPYIIIC-
HUS, TIpeTyCcMOTpeHHoro cT. 162-1 KYoAIlL
JIOTIONTHUTENIBHBIM apTyMEHTOM, TOJTBEPK-
JIAIOIIMM LIENIECO00Pa3HOCTh TaKOro Hcclie-
JIOBAaHUs, SBJISCTCSA HEAOCTATOYHAS CTEIEHb
pa3paboTKy 3TOH MPOOIIEMAaTHKY B JOKTPHUHE
AIMUHUCTPATHBHOIO TIpaBa.

Hens w  3agauum  mccieoBaHMs
3aKJIIOYAIOTCS. B ONpPEAENICHHH  OOLIMX
U CHEHMaIbHBIX IIPU3HAKOB CyOBEKTa
OTBETCTBEHHOCTH 3a HApYILCHHS, MPELyC-
MoTpenHsle cT. 162-1 KYoAIlL

Cocrosinne uccienosanus. Hecmo-
Tps Ha CyIIECTBOBAHHE IIEJIOTO Psa Hayd-
HBIX MCCIICJIOBAHUH, MMEIOIINX OTHOIIIE-
HHE K IPABOBBIM KaTETOPHUSAM «CYOBEKT
a/IMUHUCTPAaTUBHOIO IPABOHAPYLIEHUS,
«CyOBEKTHBHAsI CTOPOHA aJMUHUCTPATHB-
HOTO IPaBOHAPYLICHHU», B HAyYHBIX Pa3pa-
0oTKax TakuX y4€HbIX, Kak B.b. ABepbsHOB,
J.H. baxpax, IO.I1. bursxk, A.C. Bacusbes,
H.B. I'pumuna, E.B. JJogun, T.A. Komo-

moen, B.K. Kommakos, A.T. Komsmok,
AB. Kyspmenko, A.C. JluromeHko,
AM.  JlykesHen, A.A. Manxyina,

A.H. OxoramkoBa, M.C. CryneHukuHa,
C.A. IlleneTbko M IpPYTUX, OTAEIBHOTO
MOHOTrpa(h)MYECKOT0 HCCIEI0BAHUS CyOb-
eKTUBHBIX  JJIEMEHTOB  IOPHIHYECKOTO
COCTaBa aJMHUHUCTPATHBHOIO IPAaBOHA-
pyLIeHus, MpeaycMOTpeHHoro cr. 162-1
KVYoAlIl, 1o cux nop Her.

AKTyaJIbHOCTb TeMbI HCCJI€I0Ba-
Hus. HayuHo-paktuueckuil  MHTepec
3aKIIIOYAeTCs B 1IEIECO0OPa3sHOCTH BBIPA-
OOTKH LIEJIOr0 psiia JOKTPUHAIIBHBIX IIPe/-
CTaBJIEHUH O CyObeKTe M CyObeKTUBHOM
CTOpPOHE IOPUJIMYECKOr0 COCTaBa aJMH-

HHUCTPATUBHOTO NPABOHAPYIICHUS, Ipel-
yemorpeHHoro cr. 162-1 KYoAlIl, mns
JaTbHEHINX 0000IIeHUI TeOPEeTHIECKHUX
TTOAXOZOB K ITUM KaTeTOpHsM W Tpero-
CTaBJICHHE TPAKTHIECKUX PEKOMEHIAINi
JUIsL TIPABWIBHOW KBaJM(HKALUK ACSHUS
JMIQ, a TaKKe HapaOOTKHM HarlpaBJICHUH
COBEpIIICHCTBOBAHMS  3aKOHOJATENIbCTBA
B 910l cdepe. Ilostomy mnpemnaraem
B HalleM HCCIICIOBaHUS TEpeHTH K pac-
CMOTPEHHIO TIOHATHS «CyOBEKT aJMHUHU-
CTPaTHBHOTO TIPABOHAPYIICHHS.
H3zioxkeHne 0CHOBHOIO MartepHaJa.
VYuuThIBas MHEHHE 3THX y4YEHBIX, MOXKHO
CUMTATh, YTO CYOBEKTOM aJAMHHHUCTPATUB-
HOTO IIPaBOHAPYILIECHMS, IIPELyCMOTPEH-
Horo cr. 162-1 KYoAll, sBisercs nwmio,
COBEpIIMBIIEE OOIIECTBEHHO OIAcHOE,
MPOTUBOIIPABHOE, BHHOBHOE  JIESHWE,
HapyIIAIoIIee yCTAaHOBICHHBIE 3aKOHOMIA-
TEILCTBOM TPEOOBAaHMS K TOPSIIKY OCY-
LIECTBJICHUS BAJIOTHBIX ONEpaluii, 3a
KOTOpOE 3aKOHOM IPEIyCMOTpEHa aJIMHU-
HHCTPATHUBHASL OTBETCTBEHHOCTb. [lOHAT-
HO, YTO NPEIJIOKEHHOE HaMH OIpejerie-
HHUE SIBISETCS JOCTAaTOYHO OOOOIEHHBIM
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U HE OTPakaeT BCEH CYHIHOCTH CyObeKTa
aJIMIHUCTPATUBHOTO  TIPaBOHAPYILICHUS,
npegycMorpeHHoro cr. 162-1 KYoAlIl,
BEIb XapaKTEpU3yeT TOJNBKO OOIIWE IpH-
3HAKHU CYyObEKTa aJIMHHUCTPATUBHOTO TPa-
BOHAPYIICHHUSI.

ITosToMy,  yuuThIBas  pazHOOOpa-
3Me TaKuX JIMIL, TpemyiaraeM oIpese-
JIUTh, KaKHUe K& U3 HUX MOTYT BBICTYIIaTh
CyObEeKTaMH HMEHHO aJIMHHHCTPATHB-
HOTO TIpaBOHAPYIICHUS, MPEIyCMOTPEH-
Horo cr. 162-1 KYoAIl. B wactHoCTH,
B COOTBETCTBHH C MOJIOKESHUAMH CT. 162-1
KYoAIl crnenuainbHbIM CyOBEKTOM 3TOTO
AJIMIHUCTPAaTUBHOTO  TPaBOHAPYIICHHS
SIBISIIOTCSL JIOJDKHOCTHBIE JINIA IOpHINIe-
CKHX JIUI], @ TaKKe TPAXKIaHE — CYOBEKThI
MPEANPHHAMATEITECKON ACATCITBHOCTH.

Takum 00pa3oM, TEpBYIO KaTEropuio
CyObEKTOB aJIMUHHUCTPATHBHOIO MpaBOHA-
pYyLIeHus, OpenycMOTpeHHoro cr. 162-1
KVYoAIl, cocTaBisitoT JOJDKHOCTHBIC JIMIIA
opunudeckux Juil. OHAKO CTOHT 3ame-
TUTh, YTO JUIA KKIOH Kareropuu cyOb-
€KTOB OOBEKTHUBHO CYIIECTBYIOT OOIIHEe
MPU3HAKH, KOTOPBIE AKLEHTHPYIOT, YTO
JIULO, MMEIOIee TaKue MPHU3HAKH, HUYEeM
HE OTIMYaeTcsi OT APYTUX JHI, TO €CTh
SBIISICTCSL OOBIYHBIM, DSAZOBBIM, OpPIH-
HapHBIM YYaCTHUKOM TPAaBOOTHOIICHUI
[1, c.430]. Cpenu oOLMX IPH3HAKOB CYyOb-
eKTa aJMUHHCTPATUBHOTO MPAaBOHAPYIIIe-
HUSI B JOKTPHHE aJIMUHUCTPATUBHOTO Ipa-
Ba IPHHSATO BBIICISTH TaKHe KaK: BO3PACT
¥ BMeHseMOocCTh Jinna. [loatomy mpemara-
€M CHayalla pacCMOTPETh OOIIUE MpHU3HA-
KH, TPHUCYIIUE JIIOOOMY CYOBEKTY aaMu-
HUCTPATUBHOTO MPABOHAPYIICHHUS, a YKe
MOTOM TEPEHTH K aHaJHu3y CIeHUATbHBIX
MPU3HAKOB CYObEKTa aIMHUHHUCTPATHBHO-
TO MPaBOHAPYIICHUs, TPETYCMOTPEHHOTO
cT. 162-1 KYoAIlL

PaccmarpuBast Bo3pacT Kak oOmmit
MpHU3HAK CyObeKTa aJMUHHUCTPATUBHO-
ro MPaBOHAPYILICHUS, CIEAYeT OTMETHUTH,
yto comacHo cT. 12 KYoAIl agmunu-
CTPaTHBHOW OTBETCTBEHHOCTH IO/ICXKAT
JIUIIA, JTOCTHUTIINE K MOMEHTY COBEPILICHUS
AJIMIHUCTPAaTUBHOTO  IPaBOHAPYIICHHS
[IECTHAIIATIIICTHETO BO3PACTa. YUHTHI-
Basi, 4TO CYOBEKTOM aJMHUHHCTPATHBHOTO
MPaBOHAPYILICHUS, MPELyCMOTPEHHOTO
ct. 162-1 KYoAll, sBastoTcs TOJDKHOCT-
HBIE JIMIA IOPUINYECKHX JIMI, a TaKKe
rpak/iaHe — CyObeKTHI TpeAPHHIMATENb-
CKOM JIeATEIIBHOCTH, TO B OOJIBIITMHCTBE
CIIy4aeB JUISl 3aHSATHS COOTBETCTBYIOILCH
JOJDKHOCTH WJIM 3aQHATHS I[PEANPUHUAMA-
TEJIbCKON JESTENIbHOCTHIO CTOUT JOCTHYDL
Kak MHHHMYM 16-JIeTHEro Bo3pacTa, HO

TOJIBKO B OT/IEIBHBIX CIyHYasiX JIUI0 MOXKET
3aHMMAaTh OTBETCTBECHHYIO TOJDKHOCTH MITH
3aHIMAaThCS IPEIIPHHUMATEIBCKON Jes-
TEJIBHOCTBIO JIO AOCTIKEHUsI HMIeCTHAIA-
THJIETHETO BO3pAcTa.

CrnemyroniM ~ OOIIMM — HPU3HAKOM
cyObeKTa aJMHHHCTPATUBHOIO IIPAaBOHA-
pYIICHHUS, TIPETyCMOTPEHHOTro CT. 162-
1 KYoAIl, sBnsiercst BMeHsieMOcTh. OjHa-
KO YUWTBHIBAsI, YTO MOHSITHE BMEHSIEMOCTH
B 3aKOHE 00 aJMUHHCTPATHBHOW OTBET-
CTBEHHOCTH HE 3aKpEIUICHO, OHO IOHH-
Maercss ¢ Y4€TOM TOJIKOBaHUS HOPM
ct. 20 KYoAIl. B yacTHOCTH, COIIaCHO
c1. 20 KYoAIl He nomrexxut aaMHHUCTpa-
TUBHOW OTBETCTBEHHOCTH JIMIIO, KOTOPOE
BO BpeMsI COBEPIICHUs IPOTUBOIPABHOTO
NeWCTBUST WK Oe3MeWCTBUST HAXOIUIOCh
B COCTOSSHMM HEBMEHSEMOCTH, TO €CTh He
MOIJIO OCO3HaBaThb CBOM JACHCTBUS WM
PYKOBOZIUTE MMM BCIIECTBHE XpPOHHUE-
CKOH JyIIeBHOW OOJIE3HH, BPEMEHHOTO
paccTpoiicTBa AyHIEBHOM JAEATEIbHOCTH,
cnaboymusi WM HHOTO OOJE3HEHHOTO
COCTOSIHUSL. YUUTBIBas 3aKOHOIATENILHO
3aKpeIUIEHHOE TIOHSATHE HEBMEHSEMOCTH,
B JIOKTPHWHE aJMHHHCTPaTHBHOTO IIpaBa
TIOHSTHE BMEHSIEMOCTH pacCMaTpPHBACTCS
KaK CIIOCOOHOCTH JIMIIA OCO3HABAaTh CBOM
JIEUCTBUS M PyKOBOJUTH UMH, HECTH 32 HUX
OTBETCTBEHHOCTH [2, ¢. 179]. MsI cornac-
Hbl ¢ MHeHueM B.B. Cunopenko, uto BMe-
HJEMOE JIMIIO, COBEpIlas IHpaBOHApYyIIe-
HUSI, JOJDKHO OCO3HaBaTh (PAaKTHIECKUE
00CTOSITENIbCTBA JICSHUS, €r0 OOIICCTBEH-
HYIO BPEJIHOCTb WJIK ONACHOCTS. [Ipu sToM
OHO COIJIACHO COOCTBEHHOMY BOJICH3bSIB-
JICHUIO BBIOMpAeT BapHAaHT CBOETO MOBe-
neHusl. BMEHsSeMOCTh  XapaKTepu3yeTcst
MEIUIUHCKAM KPUTEpUEeM — IO COCTOS-
HUIO ICUXUYECKOTO 3/I0POBbS U I0pUANIE-
CKHMM — CIIOCOOHOCTBIO OCO3HABATh XapaK-
Tep W ONACHOCTh COOCTBEHHOIO NEsSHUS
U ynpaBisaTh uM. Peras Bompoc o BMe-
HSIEMOCTH JIMIIA, COBEPIIMBIIEIO aIMH-
HUCTPAaTUBHOE MpaBOHAPYIICHHE, HYXHO
YCTAHABIUBATh OOCTOATENHCTBA, KOTOPHIE
BIMSUIA Ha MPOIIECC BOJICBOTO PETYIIH-
pOBaHMSI CyOBEKTOM CBOEIO MOBEACHUS
[3,c. 154].

CTOUT 3aMETHUTh, YTO B COOTBETCTBUU
¢ nonoxenusamu 4. 2 ct. 81 I'K Vipaunsl
IOPUANYECKHE JINIA B 3aBUCHMOCTH OT
MOPSIKA UX CO3[AHHS JEISITCS Ha IOpHU-
JIMYECKHX JIML YaCTHOTO NpaBa U IOpH/IH-
YecKHX JHI IyOiauuHoro npasa. ITosro-
My c¢ yuérom nosnoxkenuil 'K Ykpaunst
u KYoAIl cyObeKToB aAMUHUCTPATUBHOTO
MIPAaBOHAPYIICHUSI,  TPELYCMOTPEHHOTO
cr. 162-1 KYoAIl, MoxHO Kiaccudu-

LUPOBaTh Ha TPU KATEropvH, a MMEHHO:
1) HOMKHOCTHBIE JIMIA FOPHIMIECKOTO
JIa My OJIMYHOTO TpaBa; 2) JOJDKHOCTHBIE
JIUIA IOPUAMIECKOTO JIMIA YacTHOTO Tpa-
Ba; 3) hu3nueckue Ma — CyObEKThI Ipe/-
MPUHUMATENBCKOI 1eSTETbHOCTH.

B cBoro ouepenp B JelCTBYyROIEM

3aKOHOJATENbCTBE  HET  ONPEJEIICHUs
JIOJDKHOCTHBIX ~ JIMI] OpraHa Trocyaap-
CTBEHHOMW BJIACTH, €CTh TOJIBKO JIETAIEHOE
omnpeseneHue JeYUHULUNA  «ITOKHOCTD
TOCYApCTBEHHON CIYKOBD» M «rocynmap-
CTBEHHBIN CIIy)Kallldil», aHaIu3 KOTOPBIX
aéT BO3MOXKHOCTb IIOHSATH CYILIHOCTh
JIOJDKHOCTHBIX JIMI] OpraHa ToCy/1apCTBeH-
HOM Biactu. Tak, B COOTBETCTBUU C IOJIO-
JKEHUSIMH  CT.cT. 1, 2 3akoHa YKpauHBI
«O rocynapCTBEHHOM CITYK0€» NOKHOCTD
TOCYJJAPCTBEHHON CITy’KObl — OInpesenéH-
Has CTPYKTYpOH ¥ INTaTHBIM pacIiica-
HUEM NEpBHYHAsl CTPYKTypHas eIWHHIA
TOCYAapCTBEHHOTO OpraHa IO YyCTaHOB-
JICHHBIM B COOTBETCTBUU C 3aKOHOJATEIb-
CTBOM JIOJDKHOCTHBIMH ~ OOSI3aHHOCTAMHM
B PaMKax IOJHOMOYHH B COOTBETCTBUH
¢: 1) aHaIM30M TOCYAapCTBEHHOMN MOIUTH-
K1 Ha 00ILETOCYapCTBEHHOM, OTPACIIEBOM
1 PETHOHAJIIFHOM YPOBHSX U MOATOTOBKOM
npeuiokeHnii mo  e€  (HopMUPOBAHUIO,
B TOM 4HCJIe Pa3pabOTKOi U MPOBEJCHUEM
9KCHEPTU3BI IPOEKTOB MPOrpaMM, KOHIIET-
LU, CTpaTEeruii, IPOEKTOB 3aKOHOB U JpY-
THX HOPMaTHBHO-TIPABOBBIX aKTOB; 2) 00e-
CIIEUEHNEM pean3alii TOCyJapCTBEHHOM
MIONMTHKY, BBIOJHEHHEM oOIerocynap-
CTBEHHBIX, OTPACIEBBIX M PErHOHAIBHBIX
[IpOrpaMM, UCIIOTHEHUEM 3aKOHOB U Jpy-
I'MX HOPMATUBHO-IIPABOBBIX aKTOB; 3) 00e-
CIIEUEHHEM TPENOCTABICHHUS JOCTYIHBIX
U Ka4eCTBEHHBIX  aJMHWHHCTPATHBHBIX
yciyr; 4) OCyIIeCTBICHHEM TocCyaap-
CTBEHHOTO HaJ[30pa ¥ KOHTPOJIS 32 COOIIO-
JICHHEM 3aKOHOJATeNbCTBA; 5) yIpaBie-
HHEM TOCYIapCTBEHHBIMU (DMHAHCOBBIMU
pecypcamy, MMYLIECTBOM H KOHTPOJIEM
3a UX HCIOJb30BaHUEM; 0) yIpaBIeHHEM
TIEPCOHAIOM TOCY/IapCTBEHHBIX OPTaHOB;
7) peanuzanyeld ApYrux IMOJTHOMOYHMA
roCyapCTBEHHOTO OPraHa, ONPeAEIEHHBIX
3aKOHOJIATCITLCTBOM [4].

3neck cietyeT IMeTh B BHTY, UTO B KaXK-
JIOM KOHKPETHOM CJIydae Ha/I0 OIPEeTsITh
00BbEM COOTBETCTBYIOLIMX JOJDKHOCTHBIX
00s13aHHOCTEH JIMI[A, 3aHUMAIOLIET0 COOT-
BETCTBYIOLIYIO JOJKHOCTb B OpraHe rocy-
JTApCTBEHHON BIACTH, HO, KaK IPaBUIIO,
TOCY/apCTBEHHBIE CITy)KaIllie SIBIISTFOTCSI
JIOJDKHOCTHBIMY JIMIIAMH, & JIMIIH BCTIOMO-
rareibHbII WK TEXHUYECKUN IEPCOHAIl HE
SIBIIAIOTCSA TOCYAAPCTBEHHBIMH CITy>Kally-



MH, HO TaKXe 3aHMMAIOT OIPE/ICIEHHbIC
JIOJDKHOCTH B TOCY/IApCTBEHHOM OpTaHe.
OnHako OOJBIIMHCTBO JIOJDKHOCTEH

B TOCYJAPCTBEHHOM OpraHe 3aHMMAIOT
UMEHHO TOCYJapCTBEHHBIE CIIy’XKallue.
Cormacuo 4. 2 cr. 1 3akoHa YkpauHbI
«O rocynapcTBeHHOI city:x0e», rocynap-
CTBEHHBII CIyXKalUii — 3TO Tpa)kIaHUH
‘VKpauHbI, KOTOPBIH 3aHUMAET JIOJDKHOCTh
TOCYIAPCTBEHHOH CITy>KOBI B OpraHe rocy-
JTApCTBEHHOHN BJIACTH, JPYrOM ToOCyaap-
CTBEHHOM OpraHe, ero ammapare (cekpe-
Tapuare), noiy4aer 3apaboTHYIO IUIaTy 3a
CU€T CPEJICTB roCyIapCTBEHHOTO OOKeTa
U OCYILECTBIIACT yCTAHOBJICHHBIC JUIS 3TOH
JIOJDKHOCTH TTOJTHOMOYHSI, HEIOCPEICTBEH-
HO CBSI3aHHBIE C BBINOJHEHHEM 3a]ad
u  (QyHKIMH TaKoro TrocylapcTBEHHOTO
opraHa, a TaKKe MPUICPIKUBACTCS NPHH-
LIUIIOB TOCYIaPCTBEHHOM CITyKOBI [4].
YuurtsiBas IPOBEIEHHOE HCCIICOBA-
HHUE, CTOUT BBIACINTH TaKWe IPH3HAKH
JIOJDKHOCTHOTO JIAIA FOPHIMIECKOTO JHIa
myOJIMYHOrO TIpaBa, Kak: 1) npeObiBaHUe
Ha PYKOBOJSILEH JODKHOCTH WITH BPEMEH-
HOE UCIOJIHEHNE (DYHKIMI PyKOBOIHUTEIS
Ha OCHOBAaHMH aJIMMHHMCTPATUBHOIO aKTa;
2) OCyIIECTBICHHE BIIACTHO-PACHIOPSIIN-
TENBHBIX (YHKIHUH; 3) HEMOCPECTBEHHOE
ydJacTHe B PEIICHUH KaJPOBBIX BOIPOCOB
oprana (moapaszmeneHus); 4) mNpuUMeHe-
HHE Mep IHUCLUILIMHAPHOTO BO3/ICHCTBHSA
K JIMLAM, KOTOpbIE HaxoAsATCs B CIy-
XKEOHO-TPYIOBBIX ~OTHOIIEHHAX (IOOII-
peHHe, TPUHYIUTENBHBIE MEpPBl, B TOM
4ycie  JUCHUIUIMHAPHBIE — B3BICKAHUA);
5) OCyIIEeCTBICHHE NPECTAaBUTEILCTBA
opraHa (IOJpa3/eNeHus) B OTHOILICHHSX
¢ Ipyrumu cyObeKTamu; 6) 3aHATHE Orpe-
JIeJIEHHOM CTPYKTYpOM M IITATHBIM paclu-
CaHHEM JIOJDKHOCTH B IOPUIMYECKOM JIHLIE
IyOIMYHOTO TIPaBa; 7) KPyT JOHKHOCTHBIX
o0si3aHHOCTEH OompenenéH B Ipenesax
MOJHOMOUH U (PyHKIIMOHAILHOM Harpas-
JIGHHOCTH FOPHUANYECKOTO JIMIA ITyOnny-
HOTO InpaBa; 8) HoJydeHHe 3apaboTHON
IUIAThI 32 CYET CPEJICTB rOCYIapCTBEHHOTO
WM MecTHoro Orompkera; 9) momydeHue
3apabOTHOM IIIAaTH IO Pe3yJIbTaTaM yIpaB-
JICHUSI WM PacCIOPSHKEHHS TOCYIapCTBEH-
HBIM MJIM KOMMYHQJIbHBIM UMYIIICCTBOM.
OmpenenB  TOHATHE W INPU3HAKK
JIOJDKHOCTHOTO JIMIA FOPUIMYECKOTO JINLA
myOJIMYHOro mpaBa, HpesyiaraeM neperTu
K XapakTepUCTHKE JODKHOCTHOTO JIMIA
IOPUANYECKOTO JIMIA YacTHOTO TIpaBa.
Benp, kak ormeuaet 1.B. Mycrena, pa3Bu-
THE PHIHOYHBIX OTHOIICHUH, yBEIMYEHUE
KOJIMYECTBA IIPEIIIPUATHH, YUPEKICHUN
U opraHuszanuii Bcex (HopM COOCTBEHHO-

CTH, POCT MEXIYyHAPOIHON M BHYTPEHHEH
TOPTOBJH, CBOOOMHOE OOpalieHne Karm-
TaJIOB, @ TAK)KE JPYrHe MHOTOYHCIICHHBIC
(haxTopbl MpUBETH K OBICTPON aKTHUBH3a-
UK CyOBEKTOB TPYAOBBIX MPABOOTHOIIIE-
HU, TO €CTh MOSIBIICHUS] HOBBIX paboTO/1a-
Teell U NPUBIICYCHUS] K HAMHOMY TPYLY
3HAYUTEIILHOTO KOJMYECTBA PAOOTHHKOB.
B Taxux 00CTOATENBCTBAX BIOIHE OUEBUI-
HBIM SBIISIETCS. HEOOXOIMMOCTH HCIIOJNb-
30BaHUs Tpyla HaEMHBIX pPaOOTHHKOB,
HMEIOIINX IPAaBOBOM CTaTyC JOJKHOCT-
HOTO JINIIA, ¥ YIIPaBJICHUE TEM WU WHBIM
cyOBEKTOM-paboToaTeNeM, ero CTPyKTyp-
HOM eMHULCH WIN OTAEIbHBIM aCIIEKTOM
paborsi [5, c. 46].

VY4uuThIBasi OTCYTCTBUE 3aKOHOIATEIIb-
HOTO OIpeeieHHs] JODKHOCTHOTO JIMIA
IOpPUINYECKOTO JIMIa YacTHOTO TIIpaBa,
npeyiaraeM o0paTuTh BHUMaHKE Ha CyIIe-
CTBYIOIIME JIOKTPUHAIIBHBIC IPE/CTABIIC-
HHSl O IOHUMAHUH CYIIHOCTH JIOJDKHOCT-
HOTO JIMLA TPENPUSTHS, YUPESKICHHS
WM OpraHu3aluK 4acTHOW (opMbl coO-
CTBEHHOCTH.

OpnHako HamOosee yIauyHbIM M TaKHM,
YTO B TOJHOH MEpe pacKphIBaeT CyII-
HOCTB JIOJDKHOCTHOTO JIMIA FOPHINYECKO-
TO JIMIIAa YaCTHOTO IIpaBa, SIBISIETCS OIpe-
neneHue, npemnokeHnoe W.B. Mycrena,
KOTOPBIA ~ CUMTAET, YTO JIOJDKHOCTHOE
JIAIO — 3TO pabOTHUK, KOTOPBII Ha OCHO-
BaHHM TPYJIOBOTO JOToBopa (KOHTPaKTa)
OCYIIIECTBIISICT PYKOBOJICTBO (YIIpaBICHHC)
HPEANPUATHEM, YUYPEKICHHEM, OpraHH-
3alMel, MX CTPYKTYPHBIMH EIMHHLAMH
WK OTpe/IeIEHHBIMHA YYaCTKaMU Pa0OThI
(mpou3Bo/CTBa, Tpolecca U T.II.), Ha/Iels-
eTcsl HeOOXOMMBIM ITIPABOBBIM CTaTyCOM,
KOTOPBIH TIPEIyCMaTPHBACT BBIMOIHCHUE
OpraHU3alMOHHO-PACTIOPSIUTEIBHBIX 1/
WIM  aJIMUHUACTPATUBHO-XO3SIMCTBEHHBIX
00s3aHHOCTE B OTHOLICHUH MOTYNHEH-
HBIX €My paOOTHHKOB, UMYIIECTBA, MaTe-
pHaNBHBIX IIeHHOCTEH [3, ¢. 49]. [TonsTHO,
YTO yKa3aHHOE OIPE/ICIICHUE MOXKET OBITh
OCHOBOH IIPH TIOATOTOBKE MPOEKTa HOp-
MAaTHBHO-TIPABOBOIO aKTa JIjIsi BHECEHHS
W3MEHEHUIl B JeiicTByrollee 3aKOHOJa-
TEJILCTBO C IEJIBI0 JIETAIBHOTO OIpesese-
HHSI 9TON KaTeropuH.

PaccMOTpeB CYIIHOCTh JIOJKHOCTHO-
T0 JHIa FOPUIUYECKOr0 JIMIA YacTHOTO
npaBa, Ope/ylaraeM MepeiTH K paccMo-
TPEHHIO ero TMpH3HAKoB. Tak, mpoaHasH-
3MPOBaB MHOKECTBO HAyYHBIX MOJIXO/IOB
K YCTaHOBJICHUIO XapaKTEPHBIX IIPH3HAKOB
JIOJDKHOCTHOTO JIMIIA B CHCTEME IIpaBa,
A.B. KypoBa Beienuia cleayromnme npu-
3HAKH JOJDKHOCTHOTO Juia: 1) onpenene-
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HHE IIPaBOBOIO CTAaTyCa JOJDKHOCTHBIX JIUILL
OCYILECTBIIETCS ¢ Y4€TOM TpeOOBaHUN
3aKOHO/IaTeIIbCTBA O TPY/E, @ TAKXKE CIELHU-
QIFHOTO 3aKOHOJATEIhCTBA O XO3SICTBEH-
HBIX OOIIECTBAaxX, YCTaBaMH W JPyTHMH
BHYTPEHHHUMH aKTaMH; 2) 0COOBIi cTaryc
paboTHHKA — JIOJDKHOCTHOTO JIUIA CBSI3aH
C BBINIOJIHEHHEM MM OCOOBIX (DYHKIIHIA:
(GyHKIMH  ynpaBleHUsT M PYKOBOJCTBA;
3) JOIDKHOCTHBIC JINIIA SABJISAIOTCA Ipodec-
CHOHAIGHBIMH  yTIPABIICHIIAMH, JIESITeITb-
HOCTh KOTOPBIX JOJDKHA OBITH HalpaBieHa
Ha OpraHM3alLHI0 Iporecca padoThl IS
BBINIOJIHEHUSI OCHOBHBIX YCTaBHBIX 3aJia4
npeanpusTHs (Moy4eHue puobLIH, pac-
HIMpEeHNe MaTepHaIbHO-TeXHNYECKOH
0a3pl, TIOBBIIICHUE MTPOU3BOANTEIBHOCTH
TpyZa, BBIXOJ HA HOBBI YPOBEHb M 00BE-
MBI IIPOAAXK U T.I1.); 4) JOIDKHOCTHBIE JINIIA,
KaK U Jpyrue pabOTHUKH, OCYIIECTBISIOT
CBOIO JICATEILHOCTh Ha OCHOBAHHHU TPY-
JIOBOTO JIOTOBOpa (KOHTpaKTa); 5) OCHOB-
HBIMH (YHKIMSAMU JODKHOCTHBIX JINIL
SIBIISICTCS YIIPaBJICHUE W PYKOBOJICTBO JIEsI-
TEBHOCTBIO BCEH OpraHu3anuy (TIpernpu-
SITHS, YYPEKICHUS, OpraHU3alu) W/WIN
e¢ nopas/eneHUsIMY, HauIexaieil pabo-
TOH PabOTHUKOB; 6) NODKHOCTHOE JIULIO
o0nazaeT BIACTHBIMHM  IOJHOMOYMSIMH,
B TOM YHUCJIE M KOHTPOJIBHBIMH, H MOXKET
TIPUMEHSTH MEPhI JUCIUIUTHHAPHOTO BO3-
JIEeUCTBUS (B3BICKaHUS); 7) IOIDKHOCTHOE
JIMI[0 MOXKET OCYIIECTBIISATh CBOM IOJIHO-
MOUMs KaK Ha MOCTOSIHHOM, TaK U Ha Bpe-
MEHHOW OCHOBE, a TAKXKE I10 CIELHaIbHO-
MY TOJIHOMOYHIO; 8) PEIeHHs 1 ACHCTBUS
JOJDKHOCTHBIX JINI SIBJISTFOTCST TIPHIWHOMN
BO3HMKHOBEHUSI TPABOBBIX IOCIIEACTBUI
JUISL IPYTUX PaOOTHUKOB; 9) TOKHOCTHBIC
JMIA XapaKTePU3YIOTCs HAJIUYHEM IOBBI-
LIEHHOH OTBETCTBEHHOCTH (COLMAIBHOM
1 IIPaBOBOI1) 32 HEHCIIOJIHEHUE WITH HEeHA/I-
JIe)Kalee NCTIOTHEHNE KaK HEMIOCPEICTBeH-
HO CBOMX JOJDKHOCTHBIX OOSI3aHHOCTEH,
TaK U 00S3aHHOCTEHN MOTYNHEHHBIX PabOT-
HUKOB. XOT TPHBEAEHHBIH HaMM Iepe-
YeHb JOCTATOYHO MIMPOK, OJJHAKO UMEHHO
TaKoe KOJIMYECTBO OTIMYMUTENBHBIX IIPHU-
3HAKOB T103BOJISIET CPOPMHUPOBATH LIEITOCT-
HOE TIpEICTaBlEeHHE O JODKHOCTHOM
mrie [6, c. 67-68].

Takxum 00pa3om, MblI IpeaIaracM Imoju
JIOJDKHOCTHBIM JIMIIOM OpraHa Trocyaap-
CTBEHHOMW BJIACTH IIOHUMATh IPAKIAHUHA,
3aHUMAIOLIETO OINPENENEHHYIO CTPYKTY-
PO M IITaTHBIM PAaCIACAHUEM JIOJDKHOCTh
B TOCYAapCTBEHHOM OpTraHe, YCTaHOBIICH-
HBIMH B COOTBETCTBHUH C 3aKOHOIATENb-
CTBOM JOJDKHOCTHBIMH ~ OOSI3aHHOCTSIMH
B TIpesieniax IOJHOMOYMII TOCYIapCTBEH-
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HOIO OpraHa, ero ammapara (ceKkperapua-
Ta), TOJy4YaeT 3apaboTHYIO IUIaTy 3a CUéT
CpPEJCTB TOCYAAapCTBEHHOTO OIOKETA.

BoiBoabl. CrieyeT moguepKHyTh, 9TO
CyOBEKT ~aJIMUHHCTPATHBHOIO IPaBOHA-
pyUIeHus, mpemxycMOTpeHHoro cT. 162-1
KYoAIl, xapakrepusyercss HE TOJbKO
00LMMHU TPU3HAKAMHU, TAKUMHU KaK JOCTH-
JKEHHE BO3pacTa MPUBJICICHUS K aMUHH-
CTPaTHBHON OTBETCTBEHHOCTH U BMEHSIE-
MOCTb, HO U 0OSI3aTeNIbHO JIOJKEH MMETh
JIOTIOJIHUTENbHBIC — Pa3iM4us, XapakTe-
pH3YIOIHE €ro Kak JODKHOCTHOE JIMIO
IOPUJIMYECKOr0 JIMLA WM (U3HYECKoe
JHMIO — CYOBEKT HpeaIpUHUMATEIbCKOM
JeATEIILHOCTH.
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CPABHUTEJIbHBIN AHAJIN3
YI'OJIOBHO-IIPABOBOW PETVIAMEHTAIIUA
OXPAHbBI U3BBUPATEJIBHBIX ITPAB
B YKPAUHE N 3APYBEXKHbBIX CTPAHAX

Anacracust BYPBHIA,
comnckarens [ocymapcTBEHHOTO HayYHO-HCCIIEI0BATEIBCKOTO HHCTUTYTA
MunncTepcTBa BHyTPEHHUX JIENT YKPaUHBI,
BEAYIHUH IOPUCKOHCYNBT [ 0CyJapCTBEHHOTO HAYYHO-UCCIIE0BATENBCKOTO HHCTUTYTA
MunucrepcTBa BHyTPEHHHUX J1e)1 YKpPauHbL

AHHOTADNUA

Crarbs TIOCBAIEHA PACCMOTPEHUIO YTOJOBHO-NPABOBOH pEIIaMEHTAllUM OXpa-
HBI N30HMPATENbHBIX MPaB B YKpPauHe U HEKOTOPHIX 3apyOekKHBIX cTpaHaX. BaxkHOCTh
JTAHHOTO MCCJIEI0BAaHMs 00YCIIOBJIEHA TOH 3HAYUMON POJIbIO, KOTOPYIO B COBPEMEHHOM
JIEMOKPAaTHIECKOM OOIIECTBE UTPAIOT BHIOOPHI IyOIMYHBIX OPTraHOB BIACTH U HEOOXO-
JMMOCTBIO TIOMCKOB MHCTPYMEHTOB, IO3BOJISIOIIMX BOCHPEINSATCTBOBATH HAPYILECHUIO
n30uparesnbHOro nporecca. JlaHHOe HccieloBaHUE TPOBOJIMIOCH C HCIIONb30BaHUEM
MeTOJ]a CPAaBHUTEIHFHOTO aHAJIHM3a Ha MPUMeEpe OTACNBHBIX CTPaH, BXOAAIMNX B CEMBIO
POMaHO-TePMaHCKOI'0 1IpaBa, ¢ LEJbl0 MOUCKA OOIMX M OTINYHBIX XapaKTEePHBIX YepT,
BBISIBIICHUS TTIOJIOKUTEIIBHBIX TIPAKTHYECKUX MIPUMEPOB, aKTyalIbHbBIX IJIsI BHEIPEHHS B
OTEYECTBEHHOE 3aKOHOAATENILCTBO JIN0O JUIS €T0 yCOBEPIIEHCTBOBAHMS.

KioueBble ciioBa: u30uparenbHOE MPaBO, YroJIOBHAsS OTBETCTBEHHOCTh, COCTAB
MPECTYIUICHUS, OOBEKT MIPECTYIUICHHUS, YTOJIOBHOE 3aKOHOAATEIBCTBO

COMPARATIVE ANALYSIS OF THE CRIMINAL LAW
REGULATION OF THE PROTECTION OF ELECTORAL RIGHTS
IN UKRAINE AND FOREIGN COUNTRIES

Anastasiya BURBIY,
Applicant of the State Research Institute of the Ministry of Internal Affairs of Ukraine,
Leading Legal Adviser of the State Research Institute of the Ministry of Internal
Affairs of Ukraine

SUMMARY

The article deals with the consideration of the criminal law regulation of the protection
of electoral rights in Ukraine and some foreign countries. The importance of this study
is based on the significant role that the election of public authorities plays in a modern
democratic society and on the need to search for tools to prevent the violation during the
electoral process. This study was carried out by using the comparative analysis method
on the example of individual countries belonging to the family of Romano-German law,
in order to search for common and destinctive characteristic features, to identify positive
practical examples that are relevant for implementation in domestic law or to clarify it.

Key words: suffrage, criminal liability, corpus delicti, object of crime, criminal law.

AKTyaJbHOCTh TeMbl. HeoOxomm-
MOCTh OOpBOBI ¢ HapyHICHUSIMU B cdepe
N30MpaTeNFHOTO MpaBa BO3HUKAET TEPen
KaXJIBIM Pa3BUTBIM rocynapctBoM. O0b-
SCHSIETCS OTO TOW 3HAYMMOH POIIBIO,
KOTOPYIO M30MpaTesIbHbIN MpoLecc urpa-
€T B BOIPOCE PA3BUTHsA COBPEMEHHOIO
JIEMOKPAaTHYECKOTO  I[UBHIM30BAHHOTO
obmectBa. HeBoibHO BBIOOPBI, @ TOUYHEE
UX XOJ U PEe3y/lbTaThl, J0KATCs B OCHOBY
(bopMHPOBaHUS HE TOJIBKO MOJIUTHYECKON
COCTABJISIONIEN JKU3HH TOrO MM HHO-
ro rocynapcrea, HO 0ojee TOro, MOTyT

BJIUSATH HA (OPMUPOBAHKE TPABOBBIX TCH-
JICHIIMH KaK BHYTPH, TaK U 3a IIpeIellaMu
rocygapcTea. VMMeHHO TOATOMY ocobast
OITaCHOCTH HapyIIEHWUH B yKa3aHHOH ce-
pe 3aKiIouaeTcs He B caMoM (akrte Hapy-
HICHUS 3aKOHOJATENILHOTO 3alpeTa, a B
TeX II00aJIBHBIX TOCIEACTBHIX, KOTOPBIE
MOTYT HPOSIBIATHCS C TCUEHUEM BPEMEHHU.
Cpeny MHOXKeCTBa MHCTPYMEHTOB, KOTO-
pbIMHU 00J1aaeT IIPpaBoOBasi HayKa, BaJKHOE
MECTO 3aHMMAET M3y4YeHHEe 3apyOeKHOro
OIbITAa PETYIUPOBAHUS MPABOBBIX OTHO-
LIEHUH, a TAK)Ke IPOBE/ICHUE CPAaBHUTEIb-



HO-IIPaBOBOTO aHAJIM3a OTEYECTBEHHBIX
MOJIXO/I0B B ONpEIEIECHUH perjlaMeHTa-
LMK ONpPEAENIEHHBIX COLMAIBHO-NPABO-
BBIX SIBJICHHMH C MHOCTPaHHBIMU aHAJO-
ramu. lcrnonb3oBaHHE KOMIIApaTHBHOTO
MeToa B aHanu3e OCOOCHHOCTEH yro-
JIOBHO-IIPABOBO# perfiaMeHTallul OXPaHbI
M30UpaTesbHBIX PaB B OTCYECTBCHHOM
U 3apyOe)KHOM TpaBe BAKHO HMCXOIS U3
TOTO, YTO OH MO3BOJISICT BBISBIISTH Kak
cra0ble, TaK U CHUIIBHBIC CTOPOHBI OTEYe-
CTBEHHOTO PETYJIHPOBAHUS, a TAKXKE €ro
pEe3yJIbTaThl MOTYT JIOKUTBCS B OCHOBY
COBEPILICHCTBOBAHMUS [TOCIIEIHETO.

Lenaplo crarbu sBISETCA CpaBHE-
HHE YTOJIOBHO-TIPABOBOW perIaMeHTalluH
OXpaHbl M30UpaTeNbHBIX MpaB B Ykpa-
MHE M 3apyOeXHBIX CTpaHax Ha OCHOBE
aHaM3a 3apy0eKHOTO 3aKOHO/IATENIBCTBA,
a TaKKe MOUCK ONTHUMAJbHBIX MOZEINC,
NPUTOIHBIX JUISl ONTHMH3ALMU OXPaHBbI
M30UpaTeNbHBIX TPaB TPaXIaH B OTeue-
CTBEHHOM IIpaBe.

M30:keHNe OCHOBHOIO MaTepualia.
HenasHee pedopmupoBanue n3dbupareiib-
HOT'O 3aKOHOJIATEeNIbCTBA YKPAHHBI B 4ACTH
€ro ymnopsiIOuMBaHHUA C HOCIEIYIOIeH
konuduKanueld B KOTOPbIH pa3 oOpaTuiio
BHHMAaHHUE IOPUCTOB U yYEHBIX Ha Ipooiie-
My oOecrieueHHss W30UpaTEIbHBIX IPaB
rpaxaaH YKpauHBbI.

B /aHHOM KOPOTKOM HCCIIEJOBAHUH
MBI HE CTABHM IIEJIBIO TIPOaHATM3UPOBATh
YTOJIOBHO-TIPABOBBIC HOPMBI BCEX CTpaH
MHpa Ha TpEIMET OXpaHbl H30Uparelib-
HBIX MpaB rpaxaaH. [IpHHAIIEKHOCTD
YKPaMHCKOH MPABOBOI CHCTEMbI K CEMbE
POMaHO-TePMaHCKOTO TpaBa MOTHBHPYET
Hac 00paTuTh BHUMaHHE MMEHHO Ha POJ-
CTBEHHBIC ITIPABOBBIC CHUCTEMBI, KOTOpPbIE
UMEIOT CXOKHE XapaKTEePUCTHKHU. YTOJIOB-
HOE IPaBO JII00OH CTpaHbl MMEET CBOIO
crie UKy, 00yCIOBICHHYIO CPEIH TMpO-
4ero 0COOCHHOCTSMHM HCTOPUYECKOTO H
KyJIBTYpHOTO pa3BuTs. COOTBETCTBEHHO,
aQHAIM3UPYs 3apyOeKHOE 3aKOHOMATEITb-
CTBO B KOHTEKCTE KOHCTPYHPOBAHHUS yro-
JIOBHO-NIPAaBOBOI HOPMBI, HAIIPABICHHON
Ha OXpaHy TEeX WM UHBIX IPaBOOTHOIIIE-
HHH, a TaKKe MOXOI0B K YCTAaHOBJICHHIO
YIOJIOBHOH OTBETCTBEHHOCTH 3a IIpe-
CTYIUICHHS, ClielyeT OpaTh BO BHUMaHHE
MPaBOBbBIC OObIYAH U TPAIUIIUK HCCICIY-
€MbIX CTpaH, YPOBEHb IIPABOBON KYJIBTY-
PbI, HAJIMYUE HJICOJIOTHYECKUX TEUEHHH,
XapakTep pa3BUTUS NPABOBOW HAYKH M
npouee.

Kak wu3BecTHO,
YepraMH  POMAaHO-TEpPMaHCKOM  IpaBo-

OTIIMYUTCIIbHBIMHA

BOWM CEMbH BBICTYNAIOT MHCAHOE IIPABO,
BO3JIOXKEHHE 3aKOHA B OCHOBY IIPABOIIO-
psiKa, AITOPUTMHYHOCTH TIOCTPOCHUS
3aKOHOJATENILCTBA, & TAKXKE TATOTEHHE K
YTIOPSIOUYNBAHUIO M CTPYKTYPHUPOBAHHUIO
TIPaBOBBIX HOPM, IPOSIBIISIONIEECs B KOAN-
(uKanu HOPMAaTHBHBIX akToB. [Ipu 3TOM
pouib 00bIYast U MpELEeIeHTa He SBISETCS
CTOJIb CYLIECTBEHHOMH, CKOpee OCTaBasich
Ha BTOpoM IutaHe. OJHAKO Kak OObIYai,
TaK U NPELEICHT HMEIOT OTJIOKCHHBIH
BO BPEMEHH XapakTep, HCIOJIb3YSCh IPU
MOJIEpHH3AIIMH 3aKOHO/IATebCTBA. Takum
o0pa3oM, BBHAY OOIIHOCTH IIPABOBBIX
HCTOYHHKOB, XapakTepa IOCTPOCHUS H
3aKpeIIeHNs] IPAaBOBBIX HOPM, HaJH-
YHe CXOXKeH TepMHUHOJIOTUH M IOpUANIe-
CKMX KOHCTPYKIIMH MOTHBHPOBAJIH Hac
0o0paTUTh BHUMaHHE MMEHHO Ha CTPaHBI
POMaHO-T€PMaHCKOH IPAaBOBOM CEMBH.
Yka3aHHOE IPOJUKTOBAHO HE TOJIBKO YTHU-
JUTApHBIM TOJIXO/IOM, BBIPAXKAOIMMCSI
B JIOCTYITHOCTH HOHHMMAaHHs IIPAaBOBBIX
SBJICHUH 3TUX CTPaH B KOHTEKCTE pac-
CMaTpUBaEMOH TEMbI, @ U TEM, YTO BBUJLY
pacupoCcTpaHEHHOCTH JaHHOW MPaBOBOM
CeMbH B HE€ BXOIUT OOJIBIIMHCTBO €BPO-
MEHCKUX CTPaH, 4TO B KOHTEKCTE BBIOpaH-
HOIO EBPOIEHCKOr0 Kypca YKpauHbI
mpuodpeTaeT 0coOyr aKTyalbHOCTH IS
Hac. Cneqyer OTMETHTBH, YTO B JIAHHOM
HCCIIE0BaHUN MbI He OyneM yriyOusThb-
csl B OCOOCHHOCTH TIPaBOBBIX CHCTEM B
LIEJIOM.

OTeuecTBEHHOE YrOJIOBHOE 3aKOHO 1A~
TEJILCTBO JIOBOJIBHO OOIIMPHO peryiu-
pyeT BOIIPOC OTBETCTBEHHOCTH 3a Hapy-
LIeHUsT U30UpaTeNIbHOrO IpaBa IPak/iaH
VYKpauHbl, IperycMarpuBasi psiii OCHOB-
HBIX COCTaBOB MNPECTYIUICHUH, Iperyc-
MOTPEHHBIX B CEMH CTaThsiX YTOJOBHO-
ro Kojekca Ykpaunsl (CT.cT. 157-160)
(manee — YK VYkpaunsi) [1, c. 82-88].
K cnosy, U.E. CrioBckas npemnaraet pac-
CMaTpuBaTh B KaueCTBE IPECTYIUICHHS
MPOTUB HM30MpaTeNbHBIX MpaB TpaxkIaH
U COCTaB MPECTYIIICHUS, PETyCMOTPEH-
HBIH cT. 344 VK VYkpannsl «Bmemareins-
CTBO B JIEATEIBHOCTb I'OCYIAPCTBEHHOTO
JIeATEIIs», 4TO, [0 HAllleMy MHEHHIO, sBJIS-
eTcs HECKOIIbKO HEeIOoCIe10BaTelIbHbIM
C TOYKHM 3pEHHs OIpeNeNieHUust 0ObeKTa
nocsiratenbersa [2, ¢. 113]. O0wsicHseTcs
9TO TEM, YTO YKa3aHHOE MNPECTYIUICHUE
KOHCTPYKTHBHO HAIlPaBICHO IJIABHBIM
00pa3oM MPOTHB aBTOPHTETAa OPraHOB
TOCYIapCTBEHHOH BJIACTH, HE IOCSTAeT
Ha OOIIECTBCHHBIE OTHOIIEHWS B HJICK-
TOpabHOM cepe M He CBA3aHO C pea-
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JM3alMell rpaxJaHaMH CBOEro u3dmpa-
TEIBHOTO IpaBa. BHYTpeHH:SA CTPyKTypa
Ka)XI0H cTaThH, B CBOIO O4yepeib, Hpel-
YCMaTpuBaeT JIOTHYECKYIO  Ipajallfio
COCTAaBOB IIPECTYIUICHHMH 3aBUCHMO OT
CTEIEHH UX TSDKECTH: OT IPOCTOrO COCTa-
Ba 10 KBaJIu(HUUUpOBaHHOTO. Mepapxuy-
HO HOPMBI, OXPaHSIOLINEe U30HpaTeIbHbIC
IpaBa TpayKlaH, PacClOJOKEHbI B pas-
nene Ocobennoit wactn YK VYkpanusl,
O0BEMHSIIONIEM TPECTYIUICHHS TPOTHUB
JIMYHBIX [IPAB YENIOBEKA U TPaXKIaHHHA, K
KOTOPBIM 3aKOHOJIATellb, OUYEBUIHO, OIIU-
00uHO OTHEC W M3OHMpareNbHOE IPaBo.
HexoTtopyto aucrapMoHHUIO M HENoce10-
BaTEJIbHOCTh B 3TOM BOIIPOCE OCBeIIalia
JLII. Menuna [3, c. 77-81], cipaBe/uinBo
oTMeyast HEeoOXOJMMOCTb COIVIACOBAHMS
Ha3BaHHWA pasjelia C ero COACpIKaHUEM.
BosBpamiasch K BOIPOCY CTPYKTYPHOTO
pacloIOKEHNs] YKa3aHHOTO pasjena u
o0parasch K 00IIETEOPETHISCKOMY IO/
XOMy CTPYKTYPHUPOBAHHSI COBPEMEHHBIX
KOAU(DUIIMPOBAHHBIX YTOJOBHBIX AKTOB
COITACHO LEHHOCTH OXpPaHSIEMOTO 00b-
€KTa, OTMETHM TO BBICOKOE IMOJOKEHHE
N30UpATeNIbHBIX [IPABOOTHOLICHHH —Kak
00beKTa YTOJIOBHO-TIPABOBOTO  PETYIIH-
pOBaHUs, KOTOpPOE €My IPEAOCTaBHII
3aKOHOJIaTeN b, PACIIONIOKUB ITPAKTUYECKH
B Hauasie OcobeHHOIt yacTh [4].

Hexons w3 aHanm3a KOHCTPYKLHUHU
OTEYECTBEHHBIX YTOJIOBHO-ITPABOBBIX
HOPM, PEIIAMEHTHPYIOLIMX OTBETCTBCH-
HOCTh 3a HapylleHWs B H30HMpaTenbHOIl
cdepe, MOXKHO CIENaTh BBIBOJ, YTO 00b-
eKTHUBHAsi CTOPOHA YKAa3aHHBIX IPECTy-
IUICHUI HE TpeaycMaTpuBaeT HACTYILIe-
HUSl TIOCIENICTBHN Kak 00s3aTelbHOTO
MPU3HAKA, YTO YKa3bIBACT Ha MPEHMYIIIe-
CTBEHHO (DOpPMAJIbHBINA XapakTep OCHOB-
HBIX COCTAaBOB MPECTYIUICHUH JaHHOH
rpynnsl. Y HanpoTuB, MPU3HAKOM KBaJIU-
(ULIMPOBAHHBIX COCTABOB HEMUHYEMO
BBICTYTNAIOT MOCJIEJICTBYS, YTO ITOBBIIIAET
UX 00LIECTBEHHYIO ONIACHOCTh. B nanHOM
cllydae KaK O MarepHaJbHOM COCTaBe
MIPECTYIUICHUSI MOYKHO BECTH Pedb O Ipe-
MSTCTBOBAHMU CBOOOZHOMY OCYIIECTBIIC-
HUIO M30MpaTesbHOrO MpaBa C YHHYTO-
JKCHHEM MMyIlecTBa norepresmero. M3
YKa3aHHOTO BHJIHO, YTO OJHHM CBOUM
JCCTBUEM BHHOBHOE JIMIIO CIIPOBOIIU-
pOBaJIO HACTYIUIEHHE CPasy ABYX ITOCIE/-
CTBHI: BOCIIPEIISITCTBOBAJIO  peain3a-
LUM TIOJIUTHYECKOTO IpaBa M HaPYIIWIO
HMMYILECTBEHHOE TpPaBO, HACTYIUICHUE
TaKHMX TOCIEICTBUN HECET MOBBILICHHYIO
OIMaCHOCTh coBepuieHHoro (4. 2 ct. 157



2 N FEBRUARIE 2020

VK Vkpaunsl). Hcxonst u3 myOGmudHO-
CTH M30UpaTeNbHBIX MIPABOOTHOLICHUH U
LIMPOKOI OCBEIEHHOCTU HaJUIeKAIIECH
MPOIEAYPbl BBHIOOPOB, OIICHUBAs CyOb-
SKTUBHYIO COCTAaBIISIOLIYI0 HpPECTyILIe-
HUSI, MOXKHO YKa3bIBaTh Ha YMBIIUICHHBIH
XapakTep ACsSHHUH B TaHHOW cdepe, 4TO
COOTBETCTBYET OOIIETIPHHATOMY BHJe-
HUIO CETO BOMPOCA B HAYYHOU U yueOHOM
nmureparype [5, c. 65].

BoJBIIMHCTBO aHATU3UPYEMBIX B JIaH-
HOM HCCIICJOBAHHH YTOJIOBHBIX KOJICKCOB
3apyOeKHBIX CTpPaH COAEPXKAT HOPMBI,
HAaIpaBJICHHbIE Ha OXpaHy MH30Mparellb-
HBIX IIpaB, KOTOPbIE XapaKTEpHO pacIo-
JIaraloTcs B OCHOBHBIX 4acTSAX KOJEKCOB.
B TO xe Bpems B JByX roCyaapcTBax He
OCYILIECTBISIETCS IPHUBBIYHAS POMAHO-
TePMAaHCKHM CTpaHaM yTrOJOBHO-IIPaBO-
Bas perIAMEHTALIUsI OXPaHbl yKa3aHHBIX
npaB. B CioBakuu He INPeoCTaBICHO
CaMOCTOSITENIbHOM OXpaHbl H30UpaTelb-
HBIX TpaB HH B TEKyIIEM H30UpaTelib-
HOM 3aKOHOJIATEJIbCTBE, HU B YTOJIOBHOM
3aKOHOZATeNIbCTBE. ENMHCTBEHHON cren-
npuIecKkoil HOPMOH, YaCTHYHO 3aTpa-
I'MBAOLICH MHTEpEeCyIOUil Hac BOIPOC,
SIBJIAETCS HOPMa, HOPULIAIOIIAsk B3ATOUHHU-
4ecTBO B M30upatebHoii cdepe (cT. 336a)
[6]. IIpumeuaresnbHO, YTO Haka3zaHHEM
3a JIesiHUS, TPEeSyCMOTPEHHbIE CTaThEH,
SIBJISCTCS UCKIIFOYMTEIIBHO JIMIIEHHE CBO-
007161 BHHOBHOT'O JIUIIA, YTO YKa3bIBaeT Ha
0CO0YI0 CephE3HOCTD U BAXKHOCTH TAKOTO
npectyruieHnsi. OfHAKO HMCXOIs M3 pas-
MEIICHHS YHNOMSHYTOH HOPMBI B YacTH
0 B3ATOYHMYCCTBE, BXOJSIICH B pasfied,
MpelyCMaTPUBAIOLINI  OTBETCTBEHHOCTD
3a MPECTYIUICHHUsI MIPOTHB OONIECTBEHHO-
TO TOPsIJIKA, MO’KHO BECTH PEYb O TOM, YTO
00OBEKTOM 3TOTO NPECTYIUICHUS SABISIOTCS
BOBCE HE OOIIECTBEHHBIC OTHOLICHHS B
ctepe nzbuparenpHoro mnpasa. [Ipenmo-
JIaraercs, 4To peryJupoBaHHE BOIPOCOB
OTBETCTBEHHOCTH 32 IIPECTYIUICHUS B
n30upareibHON cdepe OCyHIeCTBISIETCS
[IOCPE/ICTBOM MPUMEHEHHSI HHBIX HOPM
yroJloBHOTO Koziekca ClloBaKMHM, B 4acT-
HOCTH BOCBMOW TJIaBbl yIOMSIHYTOTO
xozxekca [7, c. 254]. ®panmy3ckuil yro-
JIOBHBIH KOJIEKC TaKXKe HE MpeaycMaTpH-
BacT HOPM, HAINpPAaBICHHBIX HA OXpaHy
n3duparesbHpIX 1paB. OgHAKO perynu-
pOBaHUE YrOJOBHOW OTBETCTBEHHOCTH
3a HapylIeHHE B 3JIEKTOpalbHOU cdepe
LIETMKOM cocpeioToueHsl B M30upareins-
HoM konekce @pannun (Code électoral)
B OoJiee yeM TPHUILATH IISITH CTaThsX [8].
Ipexne Bcero BHUMaHue Ha cedsi oOpa-

IIAI0T CAaHKIUH, MIPUMEHsEMbIE K IPaBo-
HapyLIUTENIsIM, a TOYHee UX pa3mep. Kax
MIPaBUIIO, 332 HApYIIEHHE IEKTOPATBHBIX
MpaBWJI  TIPEIyCMaTpUBAeTCsl  ABOITHOE
HaKka3aHWE B BHIE JUIICHHS CBOOOMIBI
C BBIIATOH JIOBOJBHO 3HAYUTEIBHBIX
cymm mtpados. Kpome Toro, k ¢duznde-
CKUM JIMIIaM NPUMEHSETCS HaKa3aHue B
BUJIC JIMIICHUS IOJIUTUYECKHX U Ipax-
JaHCKuX TnpaB. Cxokee Haka3aHHE B
BUJIC JIMLIEHHs W30MpaTeabHOro Ipa-
Ba BCTPEYACTCS M B 3aKOHOJATEIHCTBE
JlrokcemOypra (ct. 139) [9]. [Ipu sTOomM
3ampeT IMOJb30BaThCS MPABOM H30UPATHh
Wi ObITh M30pPaHHBIM 3a4aCTYIO BJICUET
3a co0oH 3ampenieHne 3aHIMaTh Iy OITd-
HYIO JTOJDKHOCTB, YTO, YUUTHIBAas 0COOEH-
HOCTH (PPAHITy3CKOrO 3aKOHOZIATENIbCTBA,
SIBJISIETCSI BIIOJIHE JIOTWYHBIM. Kateropust
CYIMMOCTH B YKPaWHCKOM IIpaBe 4acTHY-
HO BBINOJHACT TOXKAECTBEHHbIC (YHK-
LMK, HakJIaJbIBasi Ha BHUHOBHOE JIMIO
MHOTOYMCIICHHBIE 3alpEeThl, CBS3aHHbIC
¢ peanM3alMeil MOJUTHYECKHX W HMHBIX
npas. B oTeyecTBEHHOM YroJOBHOM Ipa-
BE OTCYTCTBYET Takas Mepa HaKa3aHus,
KaK JIMIICHHEe H30UpaTesbHOro IpaBa,
YTO OOBSCHSAETCS, C OIHOM CTOPOHBI,
HE)KEJIAHMEM  3aKOHOJATeNs] HapyIlaTh
JIEMOKPAaTHYECKHE TPHHIUIEI M HOP-
MBI MEKIYHApPOIHOTO TpaBa, MPH3HABAs
HETMPUKOCHOBEHHOCTh  M30MpaTeIbHBIX
IIpaB TpakaaH, ¢ JPYroil CTOPOHEI, CIIOXK-
HOCTBIO BHEJPEHHs MOJO0OHOTO TpaBo-
BOI'O MHCTUTYTA, CBA3aHHOIO C HEOOXo-
JIUMOCTBIO TIPEJIBAPUTEIIEHOTO BHECCHUS
COOTBETCTBYIOIMX M3MeHEeHUH B OCHOB-
HOM 3akoH YKkpauHsbl. B nenowm ke, cneny-
€T OTMETHUTh CXOXKECTh COCTaBOB MPECTY-
IUICHUI 3a HapylleHue M30MpaTeIbHOro
3aKOHOJATEIbCTBA B OTEYECTBEHHOM H
(bpaniy3ckoM 3akoHOarenbeTBe. OnHAKO
HUMEIOTCS] ¥ HEKOTOPBIE MPUHIUITHAIBHBIE
pasmmuns. B wacTHOCTH, (paHIy3cKuit
N30MpaTenbHbIil KOAEKC, B OTIHYHE OT
OTEYECTBEHHOIO YTOJOBHOIO KOJEKCa,
He TUudQepeHIpyeT yroloBHYIO OTBET-
CTBEHHOCTh 3a IIOJKYII, IOIBITKY IO/~
Kyna, TpeOOBaHME MOAKYyNa 3aBUCHMO
OT pa3Mepa HepenaBaeMoro, Ipeyiara-
emoro wi tpedyemoro. B paBHol mepe
HaKa3bIBACTCS KAK JIMIO, MpeAjararoliee
WIN Jalollee Kakue-TO HelnpaBOMEpHbIC
Orara, CBsI3aHHbIC C peas3alKei JIUIOM
n30UpaTeNbHOTO MpaBa, Tak ¥ JIUIIO,
nonyvaromiee Wid TpeOyromiee TaKux
Omar. B ykpaumHCKOM ke 3aKOHOJATeINlb-
CTBE OTBETCTBEHHOCTbH 32 ITOJKYI H30U-
paresst HACTyNaeT B 3aBUCUMOCTH OT pa3-

Mepa ykaszaHHbIX Onar. Takum oGpaszom,
(hpaHIly3cKoe ITPaBO ONpPEEIAeT ONUCaH-
HBIIl COCTaB MPECTYIJIEHUs KaK JI0BOJIBHO
cepbe3ublil. OTcyTeTByeT B YK Ykpaunbl
U TaKoe albTePHATUBHOE JEsHHE, Kak
BBIMOT'aTeJILCTBO HEMPABOMEPHBIX Oar
n3bupareneM, 4To, Ha Hall B3I, 00b-
SCHSETCS HETUIUYHOCTBIO MOJOOHOrO
MOBEICHUSI OTEUECTBEHHOTO M30MpaTes.
DTOT BOIPOC OTKPHIBAET MEPCIIEKTHBHOE
HanpasJeHUE IS U3y4eHHs ero B obia-
CTH KPUMHUHOJIOTUH.

HaunGonee 61m3kuMu 10 Xapakrepy u
COIEP)KAHMIO K YKPAMHCKOMY YTOJIOBHO-
MY KOJIEKCY SIBIISTIOTCSI YTOJIOBHBIE KOJIEK-
CBI IIOCTCOBETCKHX cTpaH. Tak, BCero Jse
cTaTbu YTOJOBHOro Kozjekca bemapycu
coziepKar BechbMa IIUPOKUI Habop alb-
TEPHATUBHBIX HENPABOMEPHBIX JESHHH,
CBSI3aHHBIX C HApYLICHUSMH B 3JIEKTO-
panbHOH cdepe, yeM BechbMa OTATOIIACT-
csi OOBEKTHBHAsE CTOPOHA COCTABOB Ipe-
crymenn#t [10]. Ha mam B3misa, Taxoe
HArpOMOK/ICHHE Pa3IUYHbIX TI0 CBOEMY
XapaxkTepy M COMACpPKAHHUIO JESTHHUH, XOTS
n npumaér OonbIIyI0 a0CTPAaKTHOCTD
W3JIOKEHUIO HOPMBI, 0 CPaBHEHHIO C
YKpPanHCKHM aHaJIOTOM, OJIHAKO CO3/1aéT
Gosbllle BO3MOXKHOCTEH I MaHMITYIIS-
Ui B mporecce KBalnu(pUKauu AessHUH.
[MosHEHIIMM yXOA0M OT Ka3yHCTHYHO-
r0 W3JIOKEHHs JUCIIO3UIMH YTOJOBHBIX
HOPM, HallpaBJICHHbIX HA OXpaHy U30upa-
TEJIBHBIX TIPaB, OTIMYMIOCH MOJIJABCKOE
3akoHOAaTenscTBO [11]. MakcumanbHO
JTAKOHUYHOE MOCTPOCHUE JUCIO3ULUI
cTaTei, OUeBHUIHO, HAIMIPABICHO HA YIIPO-
[ICHHUE TPAKTUKH UX MPABONPHMECHCHHSI.
Ha nam B3msia, Takod MOJIXOJ 3aCiTyKU-
BacT BHUMaHHS M MOXKET ObITh YUTEH JUIs
ONITUMM3AINH OTEYECTBEHHOTO 3aKOHO/1a-
TENBCTBA, W300MIYIOMIEr0  CIOKHBIMH
KOHCTPYKLMSAMH.

Hopmbl, permameHTHpYOLINe OTBET-
CTBEHHOCTb 3a M30MpaTeNIbHbIC INPECTY-
IUICHUS, PACIOJIOKEHbl B OCOOCHHBIX
YacTsAX YTOJIOBHBIX KOJEKCOB U, KaK Ipa-
BUJIO, 00BEIMHEHBI C IPYTUMHU POACTBEH-
HBIMH TPECTYIUICHUSIMH, a DPOJOBBIM
00BEKTOM IOCSATaTENIbCTBA BBICTYIAIOT
KOHCTHTYIIMOHHBIC TpaBa B CJIEAYHOLINX
crpanax: bemapyce, Kaszaxcran, Apme-
uust, [epmanms, JliokcemOypr [9; 10;
12; 13; 14]. B camocTosITeNnbHBIN pa3mern
BBIZICJIMIIM 3TU TPECTYIUICHHUS B PyMmbI-
nuw, Beitnapun, Ascrpuu [15; 16; 17].
WHble u3y4YeHHbIE CTpaHbl OINpPEACIH-
JIM JaHHbIE IPECTYIUIEHHS KaK TaKo-
BbI€, KOTOPbIE MOCATAIOT Ha ITyOIMYHYIO



Biracth (Hopserus),
BepxoBHyto Brnacth (Mcmanmus, daunus),

KOHCTHUTYLHIO U
rocynapctBo (JlaTBust), MOIMTHYECKHE
npaBa W/WIM MHBIE [paBa JIMYHOCTH
(Gunnsuaus, Mongosa), 00IECTBEH-
HBI TopAnok (Benrpus) m mopsaok B
obmecTtBeHHbIX nenax (Yexws) [18; 19;
20; 21; 22; 23]. Ilocmexnue mpuMephI
BEI3BIBAIOT OITACEHUS KacaTeIbHO YMECT-
HOCTH TaKOTO PACIIOJIOKEHHSI B paMKax
YTOJOBHBIX 3aKOHOB. XOTS 3TO W HOCHUT
OoJbIIe TEOPETHIECKH, HEXKENH Ipak-
THUYECKUH CMBICII, CUMTAEM, YTO YKa3aH-
Has MPaBOBasi PEIIAMEHTALMS HECKOJIBbKO
CMEILAET aKIECHTHI, BeAb U30MpaTeNIbHbIH
IpoLecc UMeeT BeCbMa MOCPEACTBEHHOE
OTHOILICHUE K OOLIECTBEHHOMY MOPSIKY.
B GonplinHCTBE CiiydyaeB XapaKTepUCTHU-
Ka OCHOBHBIX COCTABOB IPECTYIUICHUM
ompenensiercss (HOPMaJIBHOCTBIO M HE
TpeOyeT HACTYIUICHHSI HeOIarompUsITHBIX
MOCTIEACTBUH ISl IPU3HAHUS MTPECTYyILIe-
HUS 3aKOHUEHHBIM. KpammdummpoBaH-
HBIE COCTaBHI MPECTYIUICHUH B OCHOBHOM
XapaKTEepPHU3yIOTCSl COBEPILICHUEM HX CIIe-
[UAITLHBIM CYOBEKTOM.

B Buay HeMalnoro npakTH4ecKo-
ro HHTEpeca K HHCTHTYTY YTOJOBHBIX
MPOCTYIKOB M IOIBITOK €ro TeopeThye-
CKOT'O OCMBICJICHHS] B pAMKaX YKPaUHCKO-
T'0 YTOJIOBHOTO U YTOJIOBHO-IIPOLIECCYalTb-
HOIO IpaBa OTJEJIBHOTO PAcCMOTPEHHs
3acimyXHBaeT 3akoHomaTenscTBO LlIBei-
[apul B KOHTEKCTE  IPOBOIUMOIO
ananmms3a [24; 25]. Tak, B COOTBETCTBUH
co ct. 10 YromoBroro koxmekca llIBeit-
[[apuy BCE MpPABOHApYIIEHUs, 3a KOTO-
pBIe TIpeIycMOTpEeHa OTBETCTBEHHOCTH
B BUJI€ JINIIEHHUS CBOOONBI 0 TPEX JIeT
WIN aJbTePHATHBHOE HAKa3aHHE B BHIE
mrpada, OTHOCATCS K MPOCTYIKAM BBH-
Jly MX HE3HauuTeJIbHOro xapakrepa [16].
VIMEHHO K TOCIEHUM U OTHOCHT IIBEH-
LAPCKHUIl 3aKOHO/aTeNb MTPABOHAPYICHHS
B c(epe u3buparensHoro npasa. M3Becrt-
HBIIl OTEYECTBEHHBIM IPABO3ALMTHUKAM
cnoco0  HapylieHus — H30HPaTElLHOTO
IpaBa, Tak Ha3bIBaeMbIC «M30HMpaTEIIbHbIC
Kapycenmm» (Koraa m3Omparenb BOpachl-
BaeT B M30HMpaTeNFHYIO0 YPHY HpenBapu-
TEIBHO HE3aKOHHO MPEeI0CTaBICHHBII
€My 3aIloJTHEHHBII OIOJUIETeHB, a 3aKOHHO
BBIIaHHBIA M IYCTOW mepenaéT apyromy
JIMLLY, TIOCJIE Yero 3TH AEHCTBHSA HEOIHO-
KPaTHO MOTYT IIOBTOPSITHCS), IOJYYHJI
CaMOCTOSITENIbHYIO  KBAIM(UKALUIO B
paMKax IIBEHI[apCKOIO YroJIOBHOIO Ipa-
Ba. B Takom ciyyae OTBETCTBEHHOCTB
HacTynaer 3a cOOp M pacrnpocTpaHEeHHe

n30uparenbHbIX OroJuleTeHel. B ykpanH-
CKOM TIpaBe Takue ACHCTBHSA B CIydae UX
oOHapy>KeHHsI MOATANAIOT 0] He3aKOH-
HOE WCIOJNB30BaHUE N30HMPATEITHLHOTO
6romuterens (ct. 158! VK VYkpaunsr). A B
Cllyuae yCTAQHOBJIGHUS IMOTY4EHHs TaKu-
MH JIUIIaMH HEMPAaBOMEPHOH BBITOIBI UM
TPO3UT OTBETCTBEHHOCTh II0 COBOKYII-
Hoctu crareil (ct. 160 YK Vkpaunsr)
[26, c. 271]. Vka3aHHBIH NpaKTHYECKUI
OIIBIT MOXKET OBITH OTIEIHHO OCMBICIICH
U YY4TEH B OTEUECTBEHHOH IPaBOTBOpUE-
CKOM M IIPaBONPUMEHUTENIBHOM NPAKTHKE.

ConepxaHue cyObeKTUBHON CTOPOHBI
NPECTYIUICHUH TPOTUB HM30MpaTeIbHbIX
npaB B 3apyOekKHBIX CTpaHax BO MHOTOM
00yCIIOBJICHO ~ CIIOCOOOM  COBEpIICHHS
YKa3aHHBIX JCSTHUN B 1[eIoM. B mogasisi-
oleM  OOJBLUIMHCTBE  €JMHCTBEHHBIM
MPU3HAKOM CYOBEKTHBHOM CTOPOHBI JaH-
HBIX TPECTYIJICHNI BBICTYNAaeT YMBbIII-
JICHHAs! BUHA, IIPH 3TOM (OopMa BHHBEI BO
BCEX MCCIIEJJOBAaHHBIX YTOJIOBHBIX 3aKOHAX
HE Ha3bIBAETCSl MPSMO, a BEITEKAeT W3
COZIEp)KaHUS CTaThbU, YTO YKa3bIBaeT Ha
OOILIHOCTH B IOJX0JaX KOHCTPYHPOBAHUS
CyObEKTHBHOM CTOPOHBI NPECTYIUICHUH
JTAHHOM TPYIIbI B PACCMOTPEHHBIX CTpa-
Hax. B HEKOTOpBIX CTpaHax, TaKUX Kak
Yexust, HA OCO3HAHHOCTh KaK IPU3HAK
CyOBEKTHBHOM CTOPOHBI MPSMO yKa3bIBa-
eTCsl B KOHCTPYKIIMU YTOJIOBHOW HOPMBI,
B JIPyTUX K€ CTpaHax 3TO BBHIMJIBIBACT U3
CyTHU JUCHO3ULUI. MOTHB U LIEIIb IPECTY-
TUTEHWH, KaK TPABHII0, HE OMPEICIISIOTCS B
cocTaBax MPECTYIUICHHH U HE BIHAIOT Ha
KBaTM(UKAINIO, YTO TTOJHOCTBHIO KOppe-
CHOH/IUPYETCSI C YKPAWMHCKUM aHAJIOTOM.
HcxitodeHre Mbl HalluIM B 3aKOHOZATElb-
ctBe Apmenuu. Tak, B ¢T. 151 YronosHo-
O KoJIeKca ApMEHHH IPeJlyCMaTPUBACTCst
OTBETCTBEHHOCTh 3a PaclpoCTpaHEHHE
KJIEBETHMYECKUX CBEICHUH O KaHIuIa-
TE WIN MApTUU IIPU NPOBEACHUU BHIOO-
pPOB B LIENISIX BBEJCHUS B 3a0IyKJICHUE
n3buparenei. I[lo mamemy yOexaenuro,
yKa3aHWe Ha HaJIW4YHe LEeNH JaHHOTO
KOHKPETHOTO ~ COCTaBa  IMPECTYIUICHHS
SIBISIETCSL  [IENIECO00Pa3HBIM, IOCKOJIBKY
MMEHHO B TAKOM BHJIE €TO MOYKHO CUHTATh
[EJIOCTHBIM U TaKUM, KOTOPOE TOCSTaeT
MMEHHO Ha M30MpaTenbHbIEe MpaBa JINIA.
B npotuBHOM city4ae cBs3b KJIE€BETHHYE-
CTBa B M30MPATEIbHOM IIPOLECCE MOXKET
ObITh HEJOKa3yeMOil M OTBETCTBEHHOCTH
32 pacHpoOCTPaHEHUE 3aBEAOMO JIOKHOM
uH(OpPMaLMKM O KaHIMAATe WM HapTHU
JOJDKHA HACTYINaTh B paMKax I'paxJaH-
CKOTO THPOM3BOJACTBA. B oTeuecTBeHHOM

FEBRUARIE 2020 [| 24

MpaBe HE MPEeTyCMOTPEHO TAKOTO MPECTy-
TUICHHS, O/THAKO MTOI00HBIE JICSHHS pervia-
MEHTHPYIOTCSI TEKYIMM H30HpaTeIbHBIM
3aKOHOJATENILCTBOM M 32 WX Hapylle-
HUE TIPEIyCMOTpEHa HCKIIOYUTEIHHO
a/IMMHUCTPaTUBHAs OTBETCTBEHHOCTb
(crer. 212° 212 Kopmekca YkpauHbl 06
aJIMUHUCTPATHBHBIX TIPABOHAPYIICHHSIX)
[27]. Uenp kak 00s3aTeNbHBIA TPU3HAK
CYOBEKTHBHOW CTOPOHBI BCTpEYacTCsi B
HEMELKOM 3aKOHOIATeNbCTBE 3a Hapy-
1IeHHs TaifHbl BEIOOPOB. KOHCTpYKTHBHO
YKa3aHHOE TNPECTYIUICHHE HAalleJIeHO Ha
MOJlyYeHUE IPECTYITHUKOM HHpOpMa-
UK 00 OTIIAHHOM TOJIOCE KaK B JIMYHBIX
LensiX, TaKk M JuIi Tepefadd TPeTbUM
auuaM. [Ipu 3TOM He COBCEM HOHSATHO,
Kak B JJAHHOM CJIy4ae 3TOT CyObEeKTHBHbIH
MIPU3HAK BJIMSCT HA CTCHCHb OOLICCTBCH-
HOU omacHOCTH AesHus. Ha Hamn B3mmsig,
caM (akT JOCTYNHOCTH HHOPMALIUH JUIs
T000T0 KpyTa JIUI] MOXKET HPOHM3BECTH
HETaTHBHOE BJIMSHUE Ha XOI U Pe3yiibTa-
ThI TOJIOCOBAHUSL.

B xome mpoBen€HHOro aHanm3za MbI
HE YYUTHIBAIM TE€ YTrOJOBHO-NIPaBOBbIC
HOPMBI, KOTOPbIE HAIpsAMYIO CBS3aHbI C
TEKyILM M30MpaTeIbHbIM 3aKOHOAATEIb-
CTBOM TOW WJIM MHOI CTPaHbl U IIPH 3TOM
HE HMMEIOT aHaJOrOB B OTEUECTBEHHOM
3aKOHOJATeIbCTBE. B yacTHOCTH, peyb
uAET O HapYIICHHUSAX MPOLEAYpPbl OT3bIBA
JernyTtatoB B bemapycu W mocsrarelnb-
CTBaX Ha IMOPSIOK AJIEKTPOHHOTO TOJIOCO-
BaHUS B PAJIC €BPOINEHCKUX CTPAH.

Takum oOpazom, B Haubosee obIemM
BHJIC BCE TPECTYIUICHUs IPOTHB H30U-
paTeipHBIX [paB B  aHAJIW3HUPYCMBIX
3aKOHOJATENILCTBAX MOXKHO KJIaCCH(UIIN-
pOBaTh Ha TE, KOTOPBIE MOCSTAIOT B IIUPO-
KOM IIOHMMaHUM Ha CBOOOY BOJEU3bSB-
JIeHUs JIMLIOM, Ha TIPOLECC MOJIrOTOBKH
U TPOBEJCHHUS BHIOOPOB, HAa MCKAKCHHUE
U30MpaTeNIbHOW  TOKyMEHTALUK  W/UITN
PEe3yJbTAaTOB IOJI0COBAHHA.

IoxBons uTOTH, ClleyeT OTMETUTH
CXOJKECTh OCHOBHBIX 4YEpT MPaBOBOU
periaMeHTalu YTOJIOBHO-ITPaBOBO
OXpaHbl N30MPATENBHBIX TIPaB B CTpaHaxX
POMaHO-T€pMAHCKON IIPaBOBOM CEMBbHU.
OnHAaKO MX TOXIECTBEHHOCTDH SIBIISETCS
YCJIOBHOH B CHIIY pa3lInyuil COIMAIbHO-
KYIBTYpPHOW W TOJHTHKO-TIPABOBOM
ocHOB. OOuiell uyepToil OTeYeCTBEHHO-
ro W 3apy0ekKHOro 3aKOHOAATEIbCTBA
B KOHTEKCTE HCCIEAYeMOro BOIpOCca
SBJISICTCSl  MPHUHIMIT  TPYIITUPOBAHHS
yKa3aHHBIX HOPM B TIpelesiax OJHO-
ro pasgena. B OonbpImmMHCTBE ciydaeB
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3aKOHOAATEIM OTHOCAT 3TH IPECcTyIlIe-
HUE K TpyNIe MHOJIUTHYECKUX WM IXKe
KOHCTHUTYLIMOHHBIX, B OTJEJIBHBIX CIIy-
Yyasgx OOBEKTOM IOCSraTeNbCTBa OIpe-
JensieTcsi OOLIeCTBEHHBIH MOPSAI0K HIIH
HHTEpeCchl TOCylapcTBa, YTO HE COOT-
BETCTBYET MOJIOKEHUSIM OTE€UECTBEHHOTO
yronoBHOro mpasa. CiegyeT MpH3HATH,
YTO OTEUECTBCHHBIE TPAAWINU yCTa-
HOBJICHHSI yTOJIOBHO-IIPABOBOW OXpPaHbI
n30UpaTeNbHBIX TPaB TPAKIAH B LIEIOM
COOTBETCTBYIOT ~ TPAKTHKE,  CIIOKUB-
nieiicst B 3apyOexkHbIX CTpaHax. Takke
MIPOBEJEHHBII aHAJIM3 MO3BOJHMI BbIJIE-
JIUTh HEKOTOPBIH TOJIOKUTEIbHbIH OIBIT
JUISl JTAJIBHEHIIEro ero paccMOTPEHUs B
KOHTEKCTE ONTUMH3ALUH ¥ YCOBEpIICH-
CTBOBAHMSI OTEYECTBEHHOT'O YIOJOBHOIO
3aKOHO/IATEbCTBA.

CnMcok WMCHo/IL30BAaHHOI JMTEpa-
TypbI:

1. KpuminaneHuii Komekc YkpaiHu:
YMHHE 3aKOHOJABCTBO 31 3MiHAMHU Ta
JIo1oB. ctaHoM Ha 5 smct. 2018 poky:
(o¢in. tekcr). Kuie : INamuBoma A.B.,
2018, 264 c.

2. Cnoceka [.€.  KpuminansHo-
IIPaBOBA BiJIIOBIJAJIbHICTB 32 MOPYILICHHS
BHUOOpYMX 1 pedepeHHUX MpaB IpoMa-

ITH. AkmyanvHi npobnemu GimuyusHAHOL

ropucnpyoeryii. 2015. Bur. 5.
C. 110-116. URL: http://nbuv.gov.ua/
UJRN/apvu_2015_5_17.

3. KpuMiHaipHO-TIpaBOBa  Xapakxre-
PHCTHKA 3JI0YMHIB MPOTH BHOOPYMX IpaB
rpoMansiH Ykpainu (ct. ct. 157, 158, 159
KK Vkpainun) : guc... KaHa. I0pui. HayK :

12.00.08.  KwuiBChbKHi  HaIiOHAIbHHUI
yH-T im. Tapaca llleBuenka. Kuis, 2004.
226 apk.

4. KanmukoB J1.0. OcobnuBa vactu-
Ha KPUMIHQJIGHOTO TIpaBa YKpaiHH SK
crpykrypHa dactuHa KK VYkpainn.
Dopym npasa. 2012. Ne 1. C. 403—418.
URL: http://nbuv.gov.ua/UJRN/FP_
index.htm 2012 1 61.

5. KpuminaneHe mpaBo. OcoOnuBa
yacTuHa. KuiB : [H-T KpUM.-BUKOH. CITyX-
6u, 2014. 358 c.

6. Zakon ¢. 300/2005 Z. z. Trestny
zakon. URL: https://www.zakonypreludi.
sk/zz/2005-300.

7. CoBpeMeHHBIE  H30HMpaTesbHBIC
cucteMsbl. Bem. 9: Muponesus, Croosa-
kust, Onmmnmuner, XopBatus. / IO Hayd.
pen. A.B. MBanuenxo, B.U. JladpuTckuii.
Mocksa : PLIOUT, 2014. 512 c.

8. Code électoral. URL: https://www.
legifrance.gouv.fr/affichCode.do;jsessioni
d=7473C1FFE413A5D7CBE862786A55
75C7.tplgfr30s_3?idSectionTA=LEGISC
TA000006148461&cidTexte=LEGITEX
T000006070239&dateTexte=20200106.

9. Code pénal. URL:http://
legilux.public.lu/eli/etat/leg/code/
penal/20190616.

10.  VYronosHblii kopexc PecryOnu-
ku benapyces. URL: http://pravo.by/docu
ment/?guid=3871&p0=hk990027.

11.Codul Nr. Penal din 24.03.1961.
URL: http://lex.justice.md/viewdoc.php?
action=view&view=doc&id=314072&la
ng=1.

12. Kazakcran PecrnyOmuKkachIHBIH
Komekci 2014 oxpumrsl 3 wriigeseri
Ne 226-V  KP3. URL: http:/adilet.
zan.kz/kaz/docs/K1400000226.
duP,PUMESNFE3ULLLIBEULUL.
URL: https://www.arlis.am/
DocumentView.aspx?docid=69646.

14. Strafgesetzbuch. ~ URL:http://
www.gesetze-im-internet.de/stgb/.

15.  Codel Penal al Romaniei. URL:
http://codexpenal.just.ro/downloads/Cod-
Penal-Romania-RO.pdf.

16 Schweizerisches
Strafgesetzbuch. URL: https:/
www.admin.ch/opc/de/classified-
compilation/19370083/index.html.

17.  Strafgesetzbuch. URL: https://
www.jusline.at/gesetz/stgb/paragraf/261.

18. Lov om straff (straffeloven).
2005 URL: https://lovdata.no/dokument/
NL/1ov/2005-05-20-28.

19. Almenn hegningarlog 1940
nr. 19 12. febrtiar. URL: https:/www.
althingi.is/lagas/nuna/1940019.html.

20. Straffeloven. URL: https:/
www.retsinformation.dk/Forms/R0710.
aspx?1d=209398#id6b6158d8-fc07-462b-
a423-53c17e4691d2.

21. Kriminallikums. URL: https://
likumi.lv/ta/id/88966-kriminallikums.

22, 2012. évi C. torvény a Biintetd
Torvénykonyvrél. URL: https://net.jogtar.
hu/getpdf?docid=A1200100.TV &targetd
ate=&printTitle=2012.+%C3%A9vi+C.+
t%C3%B6rv%C3%A9ny.

23.  Zékon ¢. 40/2009
Sb.Zakontrestni zakonik. URL: https://
www.zakonyprolidi.cz/cs/2009-40#p351.

24. BepxoBHa Pama  yxBammia
3aKOH TIPO BiATEPMIHYBaHHS 3arpoBaj-
JKEHHS IHCTHTYTY KPHUMIiHAJIbHUX
npoctynkis.  https://www.ukrinform.ua/
rubric-polytics/2830351-rada-vidklala-

LEGEA SI VIATA

zaprovadzenna-institutu-kriminalnih-
prostupkiv.html.

25. ®enorosa I'B. Kpuminanbuuit
HPOCTYIOK SIK BHUJ KPUMIHAJIBHOTO Ipa-
BOIIOpYLIeHHA. Hayka i npasooxopoma.
2017. 4 (48). C. 219-225.

26. AxryainbHi npobnemu
KPUMiHQJIFHO-TIPABOBOI  KBasTiikarii
HaBYAJPHUH TOCIOHMK / 3a 3ar pex
B.B. Tonuis ; Hayk. pen. B.I. Anru-

nmosa. Binaums : TOB «Himan-JITOy,
2017. 896 c.

27. Konekc Ykpainumnpoaaminicrpa-
TUBHI TOpaBonopyiieHHs (ctarti 1—

212-21). URL: https://zakon.rada.gov.ua/
laws/show/80731-10.

MHDOOPMAIMA Ob ABTOPE

Bypouii Anacracust Bukropopna —
couckarenb [ocynapcTBEHHOTO Hay4dHO-
HCCIIEJ0BATEIbCKOTO MHCTUTYyTa MMUHU-
CTepcTBa BHYTPEHHUX JIell YKpauHBI,
BeAymuid  ropuckoHcynsT  Tocynmap-
CTBEHHOTO Hay4YHO-HCCIIEJOBATEILCKOTO
MHCTUTYyTa MUHHCTEPCTBA BHYTPEHHUX
Jien YKpauHbl

INFORMATION ABOUT THE AUTHOR

Burbiy Anastasiya Viktorovna -
Applicant of the State Research Institute
of the Ministry of Internal Affairs of
Ukraine, Leading Legal Adviser of the
State Research Institute of the Ministry of
Internal Affairs of Ukraine

a.bourbiy@gmail.com



FEBRUARIE 2020 [| 2

VIK 347.6

K BOITPOCY O MECTE IPABOBOM JOKTPUHBI
B CUCTEME HCTOYHUKOB CEMEMHOTO ITPABA

Baagumup BATPAC,
KaHH/aT IOPUANYCCKHUX HAYK, TOICHT,
npodeccop kadeapsl rpaXkTaHCKOTo MpaBa | mpolecca
XMeIbHULIKOTO YHUBEPCUTETA yIIpaBiIeHus U paBa umenu Jleonunaa FO3pkoBa

AHHOTAIUA

B Hay4HO# cTaThe MpoaHaTM3UPOBaHbI B3IIS/Ibl YKPAMHCKHUX M 3apYOS)KHBIX YYEHBIX-ITPABOBEOB OTHOCHTEIBHO MECTa MPaBO-
BOH JIOKTPUHBI B CUCTEME MCTOYHHKOB CEMEHHOro npasa. ABTOpOM 00OOCHOBAHO, YTO MPaBOBAasi JOKTPUHA B CUCTEME MCTOYHUKOB
CEeMEeWHOro MpaBa 3aHMMaeT B OOJNBIIMHCTBE CTPaH IMPOU3BOJHYIO, BTOPOCTENEHHYIO POJIb JIMIIL B IIPOIECCEe NMPABOIPHUMEHEHUS H
TOJIKOBAHUSI TPABOBBIX HOPM, a HEMPSIMO — B IIPOIIECCE MPABOTBOPUECTBA. B To *e BpeMs npaBoBast JOKTPUHA SBISETCS HCTOYHUKOM
ceMeHHOro npasa IJIsl CTPaH ¢ aHIVI0-aMEPUKAHCKON M MyCyIbMaHCKON IMPaBOBBIMU CHCTEMAMH, & TAKIKE B KAY€CTBE BCIIOMOTATEIb-
HOT'0 MCTOYHMKA ISl Cy/la, MHOTO IIPaBONIPUMEHHTEIILHOTO OpraHa 0o B Ipolecce NpaBoTBOpUECTBA. B repBoM citydae oHa MOXKeT
YperyaupoBarh NMpaBOBbIE OTHOILIEHUSI MEXIy CTOPOHAMHM, BO BTOPOM — IMOBJIHSTH HAa TaKOE PETYIHPOBAHHUE B CBSA3U C MPUHSITHEM
HOPMAaTHBHOTO JIN0O NPABOIIPUMEHHUTEIBHOIO aKTa, OCHOBAHHOT'O B TOM YHCJIE Ha €€ MOJIOKCHUSX.

KuroueBblie cj10Ba: HCTOYHUK CEMEHHOIO MpaBa, IpaBoBasi JOKTPUHA, IPABOTBOPUYECTBO, IIPABOIPUMEHEHHUE, TOJIKOBAaHHE IIPABa.

ON THE PLACE OF LEGAL DOCTRINE IN THE SYSTEM OF SOURCES OF FAMILY LAW

Vladimir VATRAS,
Candidate of Law Sciences, Associate Professor,
Professor of Department of Civil Law and Procedure
of Leonid Yuzkov Khmelnytsky University of Management and Law

SUMMARY
The scientific article analyzes the views of Ukrainian and foreign legal scholars on the place of legal doctrine in the system of
sources of family law. The author substantiates that legal doctrine in the system of sources of family law occupies in most countries a
derivative, secondary role, only in the process of law enforcement and interpretation of legal norms, and indirectly — in the process of
law-making. At the same time, legal doctrine is a source of family law for countries with Anglo-American and Muslim legal systems,
as well as an ancillary source for the court, other law enforcement agencies or in the law-making process. In the first case, it may
regulate the legal relations between the parties, in the second case it may influence such regulation in connection with the adoption of

a normative or enforceable act based on its provisions.
Key words: family law source, legal doctrine, lawmaking, law enforcement, interpretation of law.

IMocranoBka mnpoGieMbl. AKTY-
AJILHOCTh TeMbl HcciaenoBanusi. Hau-
Gosiee KOHLICHTPUPOBAHHO HPOSIBICHHUE
MPaKTHUECKOH (DYHKIMU FOPUANYECKON
HayKHd, 3aKJIIOYAIOIIEHCs B COACHCTBUM
Pa3BUTHIO M COBEPIICHCTBOBAHUIO IIpa-
Ba, MpPOSBISAETCS B IIPABOBOI JOKTpUHE
Kak ()eHOMEHE, KOTOPBIi MaKCHMajbHO
3¢ eKTUBHO coUeTaeT HaydHbIe pa3pa-
0OTKM C NPAKTUKOW IPAaBOTBOPYECTBA
Y TIPaBONIPUMEHEHUSI, YYUTHIBASI IPH 9TOM
KaK KOHTEKCT IPaBOBOH KyJIBTYpPbI, TaK
1 BIIUSIHHE OCHOBHBIX (DaKTOPOB Pa3BUTHS
obmectna [1, c. 34]. OcobeHHO aKTyab-
HBIM JaHHBIH (DAKT CTaHOBHTCSI B CBETE
NPUMEHEHHS CyAaMH YKpauHbI TIPH pac-
CMOTPEHMU M DPEIICHUH CEMEHHBIX CIIO-
POB HOPM MEXIYHAapOAHOTO HYaCTHOTO
mpaBa, pelleHuil u mpakTuku EBpomneii-
CKOTO Cy/ia I10 IIPaBaM YelIOBeKa, a TaKKe
MEKIyHapOJIHBIX AKTOB, MCIIOJIb3YIOLINX
pSI TIOHATHH M TEPMHHOB, COJICpPIKAHUE
KOTOPBIX HEBO3MOXXHO OHPENeIHTh 0e3

HCCIIEJOBaHUI TOCTOSIHUS IPABOBOM JI0K-
TPHUHBI COOTBETCTBYIOIIETO IOCYJapCTBa.
Tem Gonee B CTpaHax ¢ MyCYJIbMaHCKOM
MIPaBOBOM CHCTEMOH POJIb MPABOBOM JTOK-
TPHUHBI KaK HCTOYHHKA MpaBa JIOCTATOTHO
BEJINKA M CPaBHMUMA C POJIBI0 HOPMAaTHB-
HO-TIPAaBOBOTO aKTa.

Cocrosinue  ucciaegopanusi. Ha
cerofHs mpobieMaThka MpPaBOBOH JIOK-
TPHHBI
CTaBJI€HA HAyYHBIMH TpPyAaMH MHOTUX
YaCTHOCTH,
MOXXHO TIPUBECTH TaKUX YYEHBIX, KakK
C.B. bomno, A.A. Bacunses, E.I1. EBrpa-
¢dosa, C.1. Makcumos, H.H. Mapuen-
ko, H.II. Ilapxomenxo, B.B. Pemora,
N.B. CemeHHUXMH ¥ TpOYNX, KOTOpPHIE
KacaJluCh pas3JINYHBIX AaCHEeKTOB HCCIIe-
JlyeMOH mpoOJieMbl, OTHAKO B KOHTEKCTE
OTIpEeTICHNs] MMEHHO pOJH IPaBOBOM
JIOKTPHUHBI B CUCTEME UCTOUHHKOB CEMEN-
HOTO IIpaBa KaK TAKOBBIX MCCIIEOBAHUM
HE TpOBOAMIOCH. B cBsi3nm ¢ »TuM BO3-

KaK HWCTOYHHKaA IIpaBa IIpea-

y4€HBIX-TIpaBOBEOB. B

HHUKaeT HEOOXOIMMOCTh OoJee TITyOoKoro
1 TIOJIHOTO HAyYHOT'O MCCJIEJ0BAHMS JlaH-
HOM Hay4YHOU MPOOJIEMBI.

Ilenb1o 3T0M HAYYHOM CTATBU SABIIA-
eTCs ONpe/IC/ICHHEe Ha OCHOBAHMH JIOCTH-
JKCHU TIPaBOBOM HAyKH, a TAKKE aHAIM3a
3aKOHOJATEIbCTBA YKpPaWHbl M IMPOYHX
CTpaH POJIH U MECTa MPABOBON JOKTPHHBI
B CHCTEME MCTOYHHKOB CEMEIHHOTO TpaBa.

H3n0:xeHNe 0OCHOBHOTO MaTepHaJia.
OrmpezienieHne MpaBoOBOi JTOKTPUHBI Kak
BO3MO)KHOTO HMCTOYHUKA PEryIHPOBAHUS
CEMEHHBIX MPAaBOOTHOLICHUH HEBO3MOXK-
HO OIIPE/IeNIUTh O€3 UCCIIEI0BAHUS CAMOTO
TIOHSTHUS «JOKTPHHAY.

B wactHOCTH, B IOpUAMYECKON JUTE-
paTrype TEpPMHH «IOKTPHHAK JIOBOJIb-
HO 4YacTo ymorpebssiercs: 6e3 MPUBSIZKU
K TpH3HAHHIO € TOCYJapCcTBOM: Yyde-
HUEe, (mIocoCKO-TIpaBOBasi  TEOPHS;
TOYKa 3PCHUSI YUCHBIX-IOPHCTOB 110 TEM
WIA WHBIM BONPOCaM, KaCarOIMMCS
CYIIHOCTH W COJEpPIKAHUS Pa3InYHBIX
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IOPUANYECKUX aKTOB, [0  BOIPOCAM
IIPAaBOTBOPYECTBA M IPABONPUMEHEHUS;
Hay4HbIC Tpyabl Hauboiee aBTOPUTET-
HBIX MccllesioBaresell B obactu rocynap-
CTBa W NpaBa; KOMMEHTApUH Pa3IMYHBIX
KOJICKCOB, OTJIENBbHBIX 3aKOHOB, MOjie-
JH  Pa3IMYHBIX HOPMATHBHO-IIPABOBBIX
aKToB [2, c. 62]; COBOKYITHOCTH (CHCTe-
Ma) HayK, 3HaHHHA 00 OmpeaenéHHOM
MIPaBOBOM SIBJIEHUH [3, c. 275]; mpaBoBbIe
TEOPUH M ABTOPUTETHBIC B3ISIBI y4&-
HBIX-FOPHCTOB ¥ TPH3HAHHBIC HAyYHbIC
paboThl B 001acTH npaBa, KOMMEHTAPUU
K 3aKOHOnaTenbCcTBY [4, c. 25; 5, c. 52];
CO3/IaHHAs IOPUJIMYECKON HAayKo# cucre-
Ma B3DIAOB Ha IPOOJIEMBI IMIPABOBOIO
peryaupoBaHus OOLIECTBEHHBIX OTHO-
LICHHH, BbIpaXeHHas B (opme NpUHIH-
TI0B, TPE3yMIILHUH, aKCHOM, SBISIOLIASCS
MOJICJIBIO TIO3UTHBHOTO IIpaBa, OIpesie-
JISFOLIAsl  TIPUOPUTETHBIC HAIpaBJICHMS,
3aKOHOMEPHOCTH M TCH/CHILUH Pa3BUTHS
3aKOHOATENHCTBA, HE3aBUCHMO OT (hakTa
¢uxcanuu e¢ monoKeHui B 1000M JTOKY-
MeHTe [6, c. 73].

C npyroit cTOpoHBI, Hamie O MpaBo-
BOH JOKTpUHE TOBOPSAT B ciydae e&
NIPU3HAHKUSA CO CTOPOHBI IOPUIMYECKOTO
coo01ecTBa, 00IIeCTBa B IIEJIOM, a eIlé
yaie — B ciydyae NPU3HAHUS M CAHKLH-
OHHUPOBaHHUA €€ TOCYIapCTBOM. YuEHbIE,
KOTOpBIC HCHOJIB3YIOT JAaHHBIH I10/IXO0J
K TIOHUMaHHIO CYIIHOCTH IPAaBOBOM JOK-
TPUHBI, 3asBJSIOT, YTO IIPABOBas MIOK-
TPUHA — 3TO: pa3paboTaHHbIC U 000CHO-
BaHHBIC YYEHBIMU-IOPUCTAMH TO3UIINH,
KOHCTPYKLIUH, HJCH, NPUHLHUIBI U CyXK-
JICHUS O TpaBe, KOTOPBIC B TEX MIIN MHBIX
cHCTEeMax IpaBa HWMEIOT 00s3aTeIbHYIO
opuauueckyro cuny [7, c. 401]; akr-
JOKYMEHT, COIEpXKallnil KOHLENTYalbHO
oopMIIeHHBIE NTPABOBBIC WJICH, IPUHIIU-
Ibl, pa3pabOTaHHbIE YYEHBIMH C LEIbIO
COBEPIICHCTBOBAHUS 3aKOHOIATENIbCTBA,
OCO3HAHHBIC (BOCIPHUHATHI) OOIIECTBOM
U noxpaepkuBaroTcs  ((hopMaTH3yroTCs)
rocyzapcTBoM [8, c. 221]; oOyciioBneHHast
XapaKTepoM IPaBOBOH KyJbTypbl 0OIe-
CTBa LIEJIOCTHAsI M JIOTHYHO COIVIACOBAH-
Hasi COBOKYITHOCTb NPH3HAHHBIX IOPUIH-
YECKUM COOOLIECTBOM MJEH M Hay4HBIX
B3DUIAZIOB Ha TIPaBO, KOTOpast SIBISETCS
OCHOBOH MpPOdeCCHOHATBLHOIO MPaBOCO-
3HAHUS U KOHLENTYaJbHBIM OCHOBAaHHEM
HOPMOTBOPYECKOH, MPaBOIPUMEHUTEIIb-
HOM M NPABOTOJKOBATEIHLHOM JEsTelNlb-
HOCTH [9, ¢. 34]; TOKYMEHT, cofepsKaImuii
KOHIICITYaJIbHO O(QOpPMIICHHBIC MPaBO-
BbIC HWJCH, TPHHIHMIIBI, pa3pabOTaHHbBIC

Y4EHBIMH C LENBI0 YCOBEpIICHCTBOBA-
HUSl 3aKOHOJATENbCTBA M OCO3HAHHBIE
00IIeCTBOM M TPU3HAHBI TOCYNAPCTBOM
Kak obs3arenbubie [10, c. 257]; cucrema
TEOPETUYECKUX W HAydHO OOOCHOBaH-
HBIX MOJIOKEHUH O TpaBe, KOTOpPbIE HMe-
0T yOeqUTENbHYI0 CHITy U HPUKIAIHOE
3HAYCHUE, CAHKIMOHUPOBAHHBIC 3aKO-
HOJATeNeM WM [PaBONPUMEHUTEIEM
[11, c. 11]. Iloxoxkee MO COmEpIKAHUIO
OTIPE/ICTICHUE TOHITHS TOKTPUHBI TPEI-
maraer H.E. CanoxmHa: «co3naHHBIE
HayYHBIMH IIIKOJIAMH TTOJIOKEHHST 00IIIero
XapakTepa, KOTOPBIE MOTYYHIIN TTOAEPK-
Ky CO CTOPOHBI TOCYIapCTBa W HCIIOJb-
3yIOTCSl B IPaBONPUMEHHUTEIILHON Jiesi-
TEJIBHOCTHU I 0OOCHOBAHUS PELICHUID
[14,c. 15].

TaxkuMm 0Opa3om, MpaBoBasi TOKTPHHA
B IOPUIUYECKOI JIUTepaType paccMmarpu-
BaeTCs KaK CUCTeMa 3HAHUH, UeH, MpUH-
LUTIOB, TOJIOKEHUH TEOPETUKO-TIPABOBOTO
XapakTepa, BRIPaKCHHAS! B MOHOTPa(HsIX,
HayYHBIX CTaTbsX, ITUCCEpPTAIMsIX, y4eO-
HUKaxX, HAyYHBIX KOMMEHTApHIX K aKTaM
3aKOHOATENhCTBA M B JAPYTUX IHCHMEH-
HbIX popmax (inbo B ympoieHHOH (op-
Me — HAay4yHOIo JIOKJIajaa), IpU3HAHHAs
HayYHBIM COOOLIECTBOM (TO €CTh JaKe
IIPpY HAJMYUH JUCKYyCCUH 00 OrpenenéH-
HOM IPeZIMETEe HCCIIEIOBAHUS OIPEIeIEH-
HO€ HAy4YyHOE MOJIOKEHHE JIODKHO OBITh
MPU3HAHO MPABUIBHBIM OONBIIAM YHC-
JIOM Y4€HBIX), KOTOpasi alpHopud MOXKET
OBITH HCIIONIB30BAaHA B IPABOTBOPUECKOI
WM TPaBONPUMEHHUTEIBHON JesTeTbHO-
CTH TOCYIapcTBa. B OTAECTBHBIX CydasX,
0 KOTOPBIX gajee OymeT cka3aHo, MpaBo-
Basi JTOKTPHHA MOXKET OBITh O(UIMATBHO
MIpH3HAHA TOCYAapPCTBOM.

Kak 3assmser W.B. CemeHuxuH
(M ¢ HUM CTOWT COITIACUTHCS), TIPABOBAS
JIOKTpUHA CO3MAETCsl B pe3ynbTare IMpo-
BeJicHHS (YHIAMEHTAIBHBIX HAYYHBIX
HCCIICIOBAaHNH, CBSI3aHHBIX C TIIYOOKHUM
U BCECTOPOHHUM aHAJIH30M CYIIHOCTH
rOCyapCTBEHHO-ITPABOBBIX SIBIICHHUI
U TIPOILIECCOB, BBIICHEHHEM 3aKOHOMEp-
HOCTEil WX BO3ZHHKHOBEHHUS M Pa3BHUTHS,
YTO SIBJISIETCSI OCHOBHOM TNPHYMHON e€
BBICOKOTO ~aBTOPHUTETA, MPEANOCHUTKOM
JUTSL JIETUTUMAIH JOKTPUHATBHBIX TT0JI0-
JKCHUI B IPaBOCO3HAHUU IOPUCTOB U, KaK
CJIEZICTBUE, BOCIPHUATHE FOPHIUUECKOI
npaktukoit. [Ipomecc  dopmupoBanust
MIPaBOBOW JOKTPHHEI U €€ COCTABIISIFOIINX
SIBIISICTCSL JUIUTEIIBHBIM, MHOTO3TAITHBIM
W HAYMHACTCS, KaK TPABWIIO, C BBIIBU-
JKEHUSI OPUTMHAIBHBIX aBTOPCKUX B3IIIS-

0B (WMIe, THITOTe3) Ha OIpeieeHHbIE

SIBJIICHUS roCy/lapCTBEHHO-TIPABOBOMN
JICUCTBUTENBHOCTH WM  OOOCHOBAaHUS
HOBBIX TIOJIXOJIOB K PEIICHUI0 aKTyallb-
HBIX MPOOJIEM IOPUANYECKOW MPAKTHKH.
B mporecce aucKyccuu HaydHbIE HJIEH
COBEPILCHCTBYIOTCS U OGOPMIISIOTCS,
paspabarbiBatoTcsi 3(QGEKTHBHBIE CHOCO-
OBl U MEXaHM3MBbI UX BHEIPEHHS B MpaK-
THKY OOIIECTBEHHON U TOCYJapCTBCHHOMN
skn3HU. JlMmpb mocne 3Toro, mo mepe
MOJIyYCHHs] TPABOBOW JIOKTPUHOW TI0[-
JICPKKH U MIPU3HAHHS FOPHIMYCCKUM aKa-
JIEMHUYECKUM COOOIIECTBOM, OHA MOXET
B JlaJIbHEHIIIEM OBITH HCIOJIB30BaHa Opra-
HAaMH BJIACTH IPH pa3pabOTKe aKTOB 3aKO-
HOJIaTeJIbCTBA MJIM B TIPOLIECCE NPABOIIPH-
MEHHTENIFHON (KaK TpaBUIIO, CyaeOHOM)
nesrenpHocTH [9, c. 27, 29-30]. Takue
NPUHLMIBL TIpaBa, KaK IPUHIUIBL Bep-
XOBEHCTBa IIpaBa, MPaBOBOM OnpeeséH-
HOCTH, PpAa3JeNICHUus] TOCYJapCTBEHHOM
BJIACTH Ha 3aKOHOJATENBHYIO, HCIIOJHH-
TEIBHYI0 U CYIEOHYIO, PaBEHCTBA BCEX
nepes; 3aKOHOM (B TOM YHCIIC PaBEHCTBA
CYIPYToB, JeTeil He3aBHCUMO OT TOrO,
POIMIIKCH JI1 OHU B Opake WM BHE €ro
U T.J.), €CTECTBCHHOTO ITpaBa, ObLIM BHa-
Yajie JIMIIb TEOPEeTUYECKIUMHU KOHIICIIIU-
MM, HO B JaJIbHEHIIIEM TTOTy4HITH TIPU3Ha-
HHE TOCYAapCTBa M COOTBETCTBYIOILYIO
[PaBOBYIO periaMeHrauuio. bosnblioe
KOJIMYECTBO TIPABOBBIX MOHSTHH, ycTa-
HOBJICHHBIX B CEMEWHOM 3aKOHOJATEllb-
CTBE, HAIIPUMED, ONPEEICHHE CYIIHOCTH
MOHSTHUSL CEMbH, NOHATHA Opaka, peOEH-
Ka, YCBHIHOBJICHHS, IATPOHATA U TPOYHX,
CHayajla MOJyYWIO CBOE TOJIKOBAHHE
B COOTBETCTBYIOIMX HAy4HBIX TpYylax.
VIMEHHO JIOKTpUHA MPOU3BOAUT ACHHHU-
(M1, BIUSICT HA METOOJOTUIO U MPAKTH-
Ky TPaBOTBOPYECTBA, TOJIKOBAHUS IIpaBa
u npaBonpumMeHenus [ 10, c. 258]; B mpax-
THYECKOM IUIAHE TEPMHH «IOKTPUHA»
YaIe BCEro NMPUMEHSIETCS] IMEHHO B CBSI-
31 C TOJIKOBaHHEM IIPABOBBIX HOPM, pa3-
pabOTKOM M NMPUHATHEM HOBBIX 3aKOHOB,
JPYTUX FOPUIMYECKUX aKTOB, OIperese-
HHUEM HCTOYHUKOB npasa [12, c. 77].

Kak cBUmeTeNnbCTBYIOT CYIIECTBYIO-
[Me B3MISIIBI Ha IPABOBYIO JIOKTPHUHY,
HEJb3s OJHO3HAYHO CKa3aTh O TOM, SIBIISI-
€TCsl JIU TPaBOBasi IOKTPUHA UCTOUHUKOM
CeMeWHOro mpasa.

OIHO3HAYHO MOXKHO  YTBEPXK/IATh,
YTO MpaBoOBas MOKTPUHA Obula HCTOY-
HHKOM TIpaBa B TIE€PHOJ AEHCTBHSA PUM-
cKoro mpasa. B wacTHOcTHM, TpH pac-
CMOTPEHHHU CIIOPHBIX BOIPOCOB CYJ HJIH



JIpYrHe y4acTHUKH CyAeOHOro mporecca
oOpamaiuch K HPU3HAHHBIM IOpHCTaM
€ POCHOOI NPETOCTABUTH KOHCYIBTALNH
M0 HajJexXaleMy [PUMEHEHHIO Mpa-
Ba. [Tocnenuue r1yOOKo BHUKAIM B CYTh
pelIaeMbIX JIe ¥, OIHPasch Ha CTOYHHU-
KM JeHCTBYIOIETO0 PUMCKOTO TIpaBa, OCy-
IIECTBIISJIN IPABOBYIO OLICHKY PA3IMYHBIX
(akToB, coOBITHII W SIBICHHUH, KOTOPHIE
BCTpEUAINCh Ha TpakTuke. [Ipemocras-
NSl HAy4YHO-TIPAKTHYECKUE  BBIBOIBI,
3HATOKH ITpaBa MHTEPIPETHPOBAIN IOPH-
JIMYECKUE TPEAIUCAaHUA B COOTBETCTBUU
¢ TpeOOBaHUAMH CIIPABEUIMBOCTH, @ €CIIH
BCTPEYAJIUCH C KOJUIM3USAMH HOPM IIpaBa
WIX HETOYHOCTBIO (HEOJHO3HAYHOCTBIO)
ux (HOPMYIHPOBOK, TO MHOIZIA MEHSIH
coJiepKaHKe MPaBOBOK HOPMEBI. B pe3yib-
Tare TaKoi JESTEeIbHOCTH HEPEIKO CO3-
JIaBAJINCh HOBBIC MOJIOKEHHUS (IpaBuia,
MPUHIUIIBI), KOTOPbIE B CHJIY MPU3HAHHS
U yBaOXEHUS HX aBTOPOB HpPHOOpeTan
ABTOPUTETHOCTH, ONMM3KYIO0 K 00s3aTelb-
HocTH. [locTerieHHO TOSIBISIOTCS IIeJbIe
COOPHHUKHM OTBETOB HM3BECTHBIX IOPHCTOB,
KOTOpbIe TI0 Mepe Koau(uKamum HOPM
PHMCKOTO TIpaBa IIOJIy4aroT CTaTyc odu-
[IMAJIBHBIX HMCTOYHUKOB TpaBa. Ompere-
NEHHOE BIMSHHME NPABOBOH JOKTPHHBI Ha
npolece NPUMEHEHUs] NPABOBBIX HOPM
HaOMI01aI0Ch B paHHe(eo1aNbHbIN MepH-
0fl, B TOM 4HUCJE B IIPOLECCE PELICHHs
CIIOpOB B cynax. B To e Bpems 1o mepe
(hOPMHPOBAHUS COBPEMEHHOH pOMaHO-
repMAaHCKOU MPaBOBOI CUCTEMBI BIIUSHUE
MIPAaBOBOH JOKTPUHEI CYIIECTBEHHO CHU-
KaeTcs, a Koau(ukamus TrpakJaHCKOTO
mpasa B XIX Beke mpueena K TOMy, 4TO
OCHOBHBIM MICTOYHHKOM ITpaBa CTAHOBHT-
Cs1 HOPMaTUBHO-IIPABOBOM aKT, YTO CBEIIO
pOJIb IPAaBOBOM TOKTPHHBI K MCTOYHUKY,
K KOTOpPOMY MOXET, HO He 00s13aH oOpa-
IIAThCSl 3aKOHOZATENIb WIIM CyAbs JIMIIb
B ciiyyasix npobena B mpase [9, c. 31-32].

B anmo-amepukaHckoil mpaBoBOM
CHCTEME pOJIb OCHOBHOIO MCTOYHHKA
[paBa BBIMOJIHSACT CyJCOHBIN IPELEeIeHT —
pelIeHne cyfa MO0 KOHKPETHOMY CIIOpY,
BCTYIHBIIEMY B 3aKOHHYIO CHITy, B CBSI3H
C 9THM JOJITO€ BPEMs JOKTPHUHA HCIIONb-
30BaJIach KaK CIIoco0 000CHOBAHMS CBOUX
TpeOOBaHUH M BO3paXKEHHH B CyeOHOM
npouecce. Ho u ceiiuac «rpynsl Bblna-
IOIUXCS FOPUCTOB, KaK M PaHblIe, MpPH-
3HAIOTCSL B KayeCTBE MCTOYHHMKA IIpaBa
y)Ke B CHIy TOro, YTO OHM COAEpX AT
HeoOXoquMble 00O0OIIEHHUs, aHAIM3 Kak
MHCAHBIX, TAK ¥ HEMHMCAHBIX HOPM IpaBay
[13,c.61].

B coBpemenHBIX yCIOBHSX IIpaBOBast
JOKTPHHA HMMeeT OQHIHUAIbHBII CTaTyC
JIUIIb B OTACTBHBIX CTPAaHAX MYCYJIbMaH-
CKOTO TIpaBa, IJe HCIaM IPOBO3IIAIIEH
oHIIaTbHON penuruei, mpaBoBast JOK-
TpHHA (MHKMa) — 001IIee MHEHHE BETyIITIX
HCJIaAMCKHX TPABOBEJIOB IO BONIPOCAM, HE
YPETryJIMPOBaHHBIM B IPAMOH (opme cBs-
meHHbIX TekcToB Kopana n CyHHBI, sIBIIS-
ercsl 00s3aTeNIbHBIM MCTOYHUKOM IIpaBa.
B HekoTOpBIX M3 HUX Ha OQHIHATEHOM
YPOBHE 3aKpEIIeHbl HOPMBI, COINIACHO
KOTOPBIM IPH HAJIMYMH IPOOEIIOB B 3aKO-
HOJIATEeNILCTBE CYJbH JOKHBI IPUMEHATH
BBIBOZbI OIPEIEIEHHON HIKOJIBI MYCYJIb-
MaHCKOTO TIpaBa (Masxaba) 1mbo CIHCOK
KOHKPETHBIX Pa0OT 3HATOKOB MYCYJIbMaH-
CKOTO TIpaBa, Ha KOTOPHIE MOXKHO CCBHI-
narbes [9, ¢. 32].

Hert enquacTBa cpesn y4E€HBIX B BOIPO-
ce KacaeMo NpaBOBOW MPUPOJBI JOKTPH-
Hbl. Tak, kak ormedaeT H.M. [TapxomeHnxo,
KOIZIa IOKTPHHA BIMSET HA 3aKOHOAATEIIS,
OHa BBICTYNAeT KAaK KOCBEHHBIH HCTOU-
Huk mpasa [10, c. 258]. Kak BropuunbIit
HUCTOYHMK IIpaBa MPH3HAET IPABOBYIO
noxrpuny A.H. Cunopenxo. Ilo ero mue-
HHUIO, 3aKOHOJATEIbCTBO JOJKHO (op-
MHPOBaThCS HA OCHOBAHUM TINATEIHHO
B3BEIICHHBIX W allpOOHMPOBAHHBIX HAIHO-
HaJIbHOM U MUPOBOM IIPAKTUKON HAyUYHBIX
BBIBOJIOB, @ HE B COOTBETCTBUH C TIpe[-
CTaBJICHUSIMA M CTPEMJICHUSIMH OT/EITb-
HBIX JIMIl WM TpynnupoBok [14, c. 41].
B 1o xe Bpems B.B. Pemora xoTb u 0THO-
CUT TPAaBOBYIO JOKTPUHY K «HCTOYHH-
KaM yOeIMTEIbHOIO XapakTepay, OIHAKO
YTOUHSIET, YTO MpaBoBasi JOKTPUHA HE
COZAEPKUT HOPM TIpaBa, HE MOXKET BIUSTDH
Ha MUX JEHCTBUTENBHOCTh, UMEET JIHIIb
PEKOMEHIAIIMOHHBI U MH(POPMATUBHBIN
XapaxTep, MOITOMY HE SBISIETCS MCTOY-
HUKOM TipaBa. OH CUMTAET, 4TO Cyd HE
MOXXET NPUMEHHUTH TPABOBYIO ITOKTPH-
Hy KaK MCTOYHHK IIpaBa M CCBHUIATHCS Ha
He¢ Kak Ha OCHOBaHME M OOOCHOBaHHE
npuHsATOro pemreHus. OnHAKO HUKTO HE
MOXKET 3alpeTUTh CyAbE HCIION30BaTh
MPaBOBYIO JIOKTPHHY KaK JIONOJHUTEIb-
HOe NH(OPMAIIMOHHOE CPEJICTBO C IEIbI0
JyYIIETo MOHUMAHUS CYIIHOCTH MpaBo-
BOM HOpPMBI, MHEHMS AaBTOPUTETHBIX
U TPU3HAHHBIX MpaBoBenoB. Ho B TakoM
Cllyuyae CyAbs HE MOXKET MCIHOIb30BaTh €€
OJJHOBPEMEHHO C HOpMaMU IIpaBa U BbIJa-
BaTh 32 OCHOBAHHE NPHHSATOTO PEIICHHS
[15, c. 50]. C.A. Hckpa 3asBIsieT, 4TO
JJIEMEHTOM TIPABOBOHM JIOKTPHHBI SIBIISI-
I0TCsI OOIINe TMOHATHUS — MPHUHIMITEI TIpa-
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Ba, WJEW, NPABOBHIC YUYECHHUS, KOTOPHIE
SIBJISIFOTCSL OCHOBOM ITpaBa MJIM HE MEHee
OJIHOM €ro OTpaciii, U OJHOBPEMEHHO
TPyl Y4EHBIX-IOPUCTOB IO pa3zpadoTKe
TOW WM HMHOW IOPHIMYECKOH Mpolie-
MaTUKHU, TO €CThb HJIeH, KOTOpPBIE TOJIBKO
CTaHYT WM HE CTaHYyT NPABOBBIMH PEry-
JSITOpaMH B AajbHeHeM, B 3aBUCHMOCTH
OT TeHJCHLUH PABOCO3HAHUS, HMEBIICH
MecTo B cTpane [16, c. 178].

B T0 e Bpemsi Hac uHTEpecyerT:
KakoBO MECTO TIPaBOBOH JOKTPHHBI
B CEMEHHO-TIPaBOBOM DETYIHPOBAHUN B
VYkpanne?

JelicTBytommee 3aKOHOZATEIBCTBO
BCIIOMMHAET TPO MPABOBYIO JOKTPHU-
Hy Juib B 4. 1 cr. 8 3akoHa YkpauHbl
«O MeXJIyHapoAHOM 4YacTHOM TIIpaBe»,
COIVIACHO KOTOPOM MpHU IPUMEHEHUU
1paBa MHOCTPAHHOTO TOCYAapcTBa CYyJ
WM APYTOH OpraH yCTaHABIUBAET COMEP-
JKQHUE €ro HOPM B COOTBETCTBHHU C UX
o(uLMaTBHBIM TOJKOBAHUEM, PAKTHKON
MPUMCHEHUSI U JOKTPHHOH B COOTBET-
CTBYIOIIIEM HHOCTPAHHOM TOCYIapCTBE
[17]. B wacTHOCTH, B OOBEKTUBHOM CMBIC-
Jie OTO KacaeTcsi OTCBUIKM W HAyYHOTO
TOJIKOBAHUSI TIpaBa TPETHET0 TOCYNapCTBa
WIN OTCBUIKM K HAay4YHbIM pa3paboTkam
WIN HAay4HOMY (JIOKTPHUHAJIBHOMY) HEO-
(ULIMATBHOMY TOJIIKOBAHHIO COAEPIKAHMS
HOPMBI TIpaBa TOrO TOCYAaPCTBa, KOTOPOE
perynupyer 3TOT KOJUITM3UOHHBIN BOIPOC
[18, c. 100]. Muble mnpaBoOBble aKThI
B YKpauHe He ONpeessioT MeCTO IpaBo-
BOM TOKTPHUHBI B IIPOIIECCE ITPABOTBOPUE-
CTBAa ¥ IIPABONPUMEHEHUSL.

B 10 Xe Bpems1, Kak CBUICTEIbCTBYET
aHanu3 3akoHOB Ykpaunsl «O Koncruty-
nmonHoM Cyne VYipausb» u «O cymoy-
CTpoiicTBe U craryce cyuei», B Koncru-
tyuuonHoMm Cyne Ykpanusl 1 BepxoBHOM
Cyne cospatorcsi HayuHO-KOHCYJIBTaTHB-
HBIE COBETBI, KOTOPBIE COMIACHO TOJIOXKE-
HUIO O HUX OCYIIECTBISIIOT MOATOTOBKY
Hay4YHBIX BBIBOJIOB O TOJIKOBAaHMU M IPHU-
MEHEHUH MPaBOBBIX HOPM, a TaKXke IO
BOIPOCaM, BO30YKAEHHBIM B KOHCTHTY-
LIMOHHBIX MPEACTABICHUAX, KOHCTUTYIIH-
OHHBIX O0pAIICHUAX U KOHCTUTYIIMOHHBIX
skanobax. IToarotoBka JaHHBIX HAyYHBIX
BBIBOJIOB OyZ€T OCHOBaHA Ha aHAIIN3e KaK
JEHCTBYIOIIETO 3aKOHONATENbCTBA, TaK
W TIPaBOBOH JOKTPHHBEL. XOTS JaHHBIE
HayYHBIC BBIBOABI HMMEIOT JIUIIb PEKO-
MEHJaTeNbHbIN XapakTep s cyneit Kon-
crurynuoHHoro Cyna Ykpaunsl U Bep-
xoBHOro Cyza, HO MOTyT CTaTb OCHOBOI
JUls  TpPUHATHS ~ COOTBETCTBYIOIIETO
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pewenus [19; 20; 21; 22]. MbI cunraem,
YTO JIaHHBIE BBIBOJBI SABISAIOTCS (DAKTH-
4ecKl 000OIICHHEM B TOM YHCIIE MPABO-
BOW JJOKTPHHBI U MOTYT OBITH IPUHSATHI BO
BHHMaHHUE COOTBETCTBYIOLIMMH Cy/IeOHbI-
MU MHCTAHIUSIMU.

Kpome »3TOrO, BO3MOXHBI W HWHBIC
(GOpMBI  TPUMEHCHHS  JIOKTPUHAIBHBIX
HUCTOUYHHMKOB mpaBa BepxoBHeiM Cyrom,
TTIOMUMO WCTIONIB30BAaHHUSI  BBIBOZIOB
Hay4JHO-KOHCYNETaTHBHOTO COBETa TIPH
BepxoBHom Cyze: mnosydeHue WHIUBU-
IyaJlbHBIX KOHCYJIBTAllMii W IPaBOBBIX
3aKJIIOYCHUH OT y4EHBIX B 00NacTH mpa-
Ba M HENOCPEJICTBEHHOE HCIONIb30BAHUE
JOKTPUHAIIBHBIX MCTOUHHMKOB TIPH pellie-
Huu nena Bepxosubim Cynom [23, c. 86].

Kak Bumum, B VYkpauHe mpaBoBas
JOKTPHHA HE TIOJydWsa OQUIHAIBHO-
rO TPaBOBOTO CTaTyca, KpPOME IIpaBo-
BOI JOKTPHHBI, MCIIOJIb3yEMOH CyIbsIMHU
MIpH IPUMEHEHHH HOPM JAPYTrOH CTpaHbI
cornacHo 3akoHy YkpauHbI «O MexTyHa-
POIHOM YacTHOM TIpaBe». B To ke Bpems
(haxTHUIECKH TIpaBOBasi JOKTPHUHA UCIIOIb-
3yeTcsi B TIpOIECCEe IPaBOTBOPUECKOI
1 TIPaBONPUMEHHUTENBHON EATENBHOCTH,
B TOM 4HCJI€ B IPOLECCE PACCMOTPEHUH
BepxoBubiM CynoMm TrpakJaHCKUX A€l
KaK BBICIIAS KacCCALMOHHAs HMHCTAHIUS
U Kak BBICHIMI OpraH B CHUCTEME Cy/lOB
oOureil ropucaukiuu, a Take KoHctu-
TyuuoHHbIM CyioM YKpauHBI B IpoLiecce
paccMOTpeHUs] KOHCTUTYI[HOHHBIX TIpe-
cTaBlIeHHH, obpamiennii u xanob. Takoe
MIPUMEHEHHE BO3MOXKHO Uepe3 MEXaHU3M
Hay4JHO-KOHCY/IETaTHBHBIX COBETOB, UJIe-
HBI KOTOPBIX BIIpaBE J[aBaTh Hay4JHBIE
BBIBOJIBI ITyTEM HCIIOJIB30BAHUSI MHEHUS
9Kcrepra B 00nacTH mpasa mbo camo-
CTOSITETIBHOTO M3Y4YEHUs! JOKTPUHAIIBHOMN
nureparypsel. [Ipu 3TOM XOTS ccblUIKa Ha
JIaHHBIE UCTOYHUKH, KaK ITPABUIIO, OTCYT-
CTByeT B TEKCTaX COOTBETCTBYIOLIMX
peuieHui, (aKTHUECKH OHH IIPUMEHSIOT-
cs1. HenpsiMo 1OKTpHHANBHBIE HCTOUHUKHI
TAKXK€ HCIOJB3YIOTCS CylaMH INpH MpU-
MEHeHMM IpakTuku EBponeiickoro cyna
[0 IIpaBaM 4YEJIOBEKa, KOTOPBIA Ipu eé
(opmupoBaHuH, 0E3yCIIOBHO, HCIHONB30-
BaJI JOCTHIKCHUS ITPABOBOI JOKTPHHBI.

BoiBogbl. Takum oOpas3om, TpaBoBas
JOKTpHHA B CHCTEME HCTOYHHKOB CeMei-
HOTO IIpaBa 3aHUMAaeT B OOJIBIIMHCTBE
CTpaH IPOU3BOJHYIO, BTOPOCTETIEHHYIO
POJIb JIMIIB B MPOLIECCE MTPABONPUMEHEHUS
U TOJNKOBAaHMS IIPAaBOBBIX HOPM, a HeEMps-
MO — B HpoIliecce MpaBoTBOpuecTBa. B 10
K€ BpeMsl IpaBoBas JOKTPHHA B CTpaHax

C aHIIO-aMEPUKAHCKOM IPaBOBOM CHCTE-
MO SIBISIETCSI XOTb M HE OCHOBHBIM,
HO WCTOYHHMKOM TIpaBa, HPHMEHSIEMBIM
B Cilydae mpo0ena B IpaBe, a Ul CTpaH
C MYCYJIBMAaHCKOM IIPaBOBOM CHUCTEMOM
MpaBoBasi JOKTPUHA AaKTHBHO IPUMEHS-
eTcsl CyJaMH Hapsgy C PpEIUTHO3HBIMH
HOpMamu ¥ o0brdassmu. Takum oOpasom,
MOXKEM TIPU3HATh TIPABOBYIO JOKTPUHY
HCTOYHUKOM CEMEHMHOro Ipasa JUIsl CTpaH
C aHIIO-aMEPUKAHCKOW M MYCYIbMaHCKOH
MPaBOBOI CHUCTEMOM, a Takke B KauecTBE
BCIIOMOTATeIbHOTO HCTOYHUKA JUIS CyAa,
MHOTO TPABONPHMEHHUTEIFHOTO  OpraHa
1100 B TIpolecce MpaBoTBOpYecTBa. B nep-
BOM CITydae OHA MOKET ypEeryJINpoBaTh Ipa-
BOBBIC OTHOIICHHUSI MKy CTOPOHAMH, BO
BTOPOM — HOBJIUSATH HA TaKOE PEryanpoBa-
HHE B CBSI3U C NPUHSATHEM HOPMATHBHOTO
1100 TIPaBONPUMEHUTEIIEHOTO aKTa, OCHO-
BAHHOTO B TOM YHCJIE Ha €€ MOJIOKEHHSX.
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INPEAEJIBI OCYIMECTBJIEHUA
CYBBEKTUBHOI'O ITPABA BO BPEMEHUA

Iérp I'YMBAH,

KaHJU/aT IOPUINYCCKHUX HAYK, 3aCITy)KCHHBII IOPUCT YKPauHBI,
npodeccop [lonTaBckoro HHCTUTYTa OU3HECA

YK 347.2/3

AHHOTAIUA

Crarpsi TIOCBSIIIEHA IIPABOBOMY aHAIN3y BPEMEHHBIX (DaKTOPOB OTPAHUICHHS
CyObEKTHBHBIX MaTepHAaIbHBIX MPaB, B TOM YHCJIE U OTHOCHUTENIBHO I'PAHUIl UX CyIIie-
CTBOBaHUS M BO3MOXKHOU peanu3anuu. IIpoBeneHO HayyHOE pasrpaHUueHHE MOHATHN
«OCYIIECTBIICHUE TIpaBa 3a €ro npeferaMu» U «3jioynorpedienue npasom». Crenan
aQHaJIN3 CYIIHOCTHOTO U TEMIIOPAJILHOTO MPOSBICHUH JAaHHBIX SBICHUI U KPUTUYECKU
HCCIIEJOBAaHbI HAyUHBIE KOHIIEIIHH 10 JAHHOMY IIOBOAY. YCTaHOBIIEHO, UTO 3JI0yNOTpe-
GreHMe IPaBOM BO3MOXKHO JIMIIIb TOT/IA, KOTIa OHO PEaIn3yeTcsl B Ipeerax NpeaocTas-
JICHHBIX JIUIy MOJTHOMOYMH M B TE€UEHHE YCTAHOBJIEHHOTO CPOKAa, HO HANpaBIEHO HA
HapylLIeHUEe IpaB U MHTEPECOB JPYTUX JHLl. To ecTb, Korna JeicTBYs, COBEPIIEHHBIE «B
CBOEM IIpaBe», HE COOTBETCTBYIOT 3aKOHOAATEIHHO YCTAaHOBICHHOMY IPUHIIUITY 100po-
COBECTHOCTH, Pa3yMHOCTH U CNIPAaBEATHBOCTH. IIOCTymnKH *ke aMIla, COBEPIIEHHBIE 3a
npesenaMu Kak cojaeprkanus (o0bema, Ha3Ha4eHMs ) IPaBa, TaK U CPOKOB €ro CYILIECTBO-
BaHMS, HE MOTYT CUMTAThCA 3i0yrnoTpednenneM. OHU SBISAIOTCS MpaBOHAPYIIEHUEM,
MOCKOJIbKY HE OCHOBBIBAIOTCS Ha NpaBe. BHECEHBI NpeIokKe st IO JOKTPUHATILHOMY
OIIPEICNICHUIO KATerOpUH 3J10yIOTPEOICHNS TPABOM B CIIy4ae HECBOCBPEMEHHOCTH €ro
OCYILECTBIICHUS.

KiroueBble ciioBa: 310ynorpebieHre NpaBoM, OCYIIECTBICHHE IIpaBa BHE CPOKOB
€ro CyIIeCTBOBaHMUSI.

LIMITS OF IMPLEMENTATION OF SUBJECTIVE LAW IN TIME

Petr GUYVAN,
PhD in Law, Honored Lawyer of Ukraine,
Professor of the Poltava Institute of Business

SUMMARY

The article is devoted to the legal analysis of temporary factors of restriction of
subjective substantive rights, including those regarding the temporary boundaries of their
existence and possible implementation. A scientific distinction has been made between
the concepts of “exercise of law beyond its borders” and “abuse of law”. The analysis of
the essential and temporal manifestations of these phenomena is made and the scientific
concepts on this subject are critically investigated. It has been established that the abuse
of the right is possible only when it is realized within the limits of the authority granted
to the person and within the prescribed period, but is aimed at violating the rights and
interests of others. That is, when acts committed “in their own right” do not comply with
the legally established principle of good faith, reasonableness and justice. The acts of a
person committed outside both the content (volume, purpose) of the right and the terms
of its existence cannot be considered abuse. They are an offense because they are not
based on law. Proposals were made on the doctrinal determination of the category of
abuse of law in case of untimely implementation.

Key words: abuse of law, exercise of the law beyond its lifetime.

Beenenne. Jlioboe CyOBeKTHBHOE  OHO MOXKET MPEBPATUTh 3aJI0KECHHBIE

IpaBO UMEET LIEHHOCTh TOJILKO Orarona-
psl TOMY, 9YTO UM MOXKHO BOCITOJIB30BATh-
Csl JUISL YIOBJIETBOPEHUS COOCTBEHHBIX
MoTpeOHOCTElH YHOIHOMOYEHHOTO JIMIIa,
TO ecTb Onarofapsi BO3MOXKHOCTH pea-
mu3anuu npasa [1, c. 11]. Urak, Oynxyuun
CyOBEKTOM OIpeaeIEHHOr0 MaTepHalb-
HOTO IPaBa, JIMLO HEIPEMEHHO M0JIy4aeT
U COOTBETCTBYIOIIYIO CTEHEHb CBOOO/IbI,
B IpejiesiaXx KOTOPOi CBOUM MOBEACHUEM

B CyOBCKTMBHOM TIPaB€ BO3MOXKHOCTH
B HEOOXOIUMBI MaTepHANbHBIN PE3yib-
taT. OmHUM 13 (AaKTOPOB, KOTOPHIH Orpa-
HAYHMBAaET CBOOOMY YIOJIHOMOUYEHHOTO
JUIa TPU pearu3anii CyObEeKTHBHOTO
npaBa, MOXKeT ObITh Bpems. [Ipaktuue-
CKM BCerja CyOBeKTHBHOE IIPaBO HMe-
eT oIpeAeyEHHbIe I'PAHULIBI HE TOJBKO
10 COJCPXAHUIO WM CcrocodaMm ero
OCYIIECTBICHUS, HO M OTPaHUYEHO BO
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BpeMeHU. He MoryT BO3HHKaTh TIpaxk-
JaHCKHE TIpaBa C HEONpPEAeIEHHBIM
COJEepKAHUEM WM TaKUe, KOTOpbIe HE
MPEAIONaraloT MX (U3UYECKOTO OCy-
miecTBiieHus. To ke Kacaercss U CyOb-
eKTUBHBIX IIPaB, CPOK CYIIECTBOBaHMS
KOTOpPBIX paBeH Hymo. Hrak, kaxmoe
MaTepHalbHOE MPaBO JODKHO HMETh
CPOK JEHCTBHS, B TEUCHHE KOTOPOTO OHO
MOJKET OBITh pean30BaHO.

Hear craTteu. Bompoc o rpaHunax
OCYIIECTBIICHHS CyOBEKTHBHOTO ITpaBa
1 TIOCHEJICTBHSX pealu3allid €ro BHE
9TUX TpaHMIl B HAy4yHOHW JHTeparype
HCCIIEOBAINCh TaKUM YUYEHBIMH, Kak
O.C. Hodpde, M.M. Arapkos, B.I1. I'pu-
6anoB, C.M. Bparyce, E.O. Muuypus,
0O.B. Boiukos, T.C. Sluenko. OpHako ux
TPyAbl OTPAHUYMBAIUCH B OCHOBHOM
AQHAJIM30M KOJWYECTBEHHBIX XapakTe-
pUcTUK U OO0BEMOB MOTHOMOYHM, BXO-
IIIIAX B COCTaB COJAEPXKaHMS IIpaBa,
W pe3yapTaTaMH OCYIIECTBICHHS €ro
C TpPEeBBIICHNEM HMEHHO JTHX ITOKa3a-
teneil. CepbE3HbIX HAyUHBIX MCCIIEI0BA-
HUH CBOEBPEMEHHOCTH OCYIIECTBIICHUS
CyOBEKTUBHOIO IIpaBa B LUBWIHCTH-
YECKOM IIuTepaType He IPOBOIUIOCH.
B 3HaunTenbHOU CTENEHU ATO OOBACHS-
eTcs HEeJOOLEHKOH OCTPOTHI MPOOIeMbl
WM Jake HEMOHMMAaHHEM Ba)XXHOCTH
COOTBETCTBYIOIIUX I'PaKJAHCKHX OTHO-
meHnii. IMEeHHO 03TOMY MHOTHE TOJIbI
MEeXaHU3M MPHUMEHEHHs TpaBa B Ipeje-
JaX TEMIIOPATBbHBIX M3MEPEHHH IpaBo-
OTHOIIEHUS PETyIUpOBAJICS CyneOHOit
MPAKTHKOM, KOTOpas, B CBOIO O4YEpE.b,
JIOCTaTOYHO OCTOPOXXKHO M YacTO HEOM-
HO3HAYHO OTpa)kajia 3TO B KOHKPETHBIX
cinydasx mnpasonpumenenus. Cienosa-
TEJBHO, MpobieMa HajJIexkallero Mare-
PHAIIBHOTO IpaBa B TeX Ipejeax (B ToM
YHCIIe M BPEMEHHBIX ), KOTOPbIE YCTaHOB-
JIeHbl HOPMaTUBHO WJIM MO COIVIAILIEHHIO
Y4aCTHHUKOB IPaBOOTHOILEHUS, MPOIOII-
JKaeT OCTaBaThcs akTyajdbHOW. VMeH-
HO Ha MHCCIIEJOBAaHHE ITHX BOIPOCOB
U HanpaBJIeHA JaHHAas Hay4Has pabora.

MeToabl M HCIIOIb30BAHHBIE MaTe-
puaasl. CozaepxaHue CyObEKTHBHOTO
mpaBa COCTaBIsIeT OO0BEM pa3periéH-
HOTO TIOBEIEHUSI MOJHOMOYHOTO JIMIIA,
KOTOPBIH OHO MOXET OCYIIECTBUTH IS
peanu3anuu cBoero mpasa. MHeIMU ci10-
BaMH, CyOBEKTHBHOE IIPAaBO — 3TO Mepa
BO3MOXXHOTO TOBEICHUS YHNOJTHOMOYCH-
HOro JMna. B nuBunucruyeckol Hayke
yOenuTenbHO IOKa3bIBaeTCs, YTO BO3-

MOKHOC ITOBCJICHUC, COCTaBJIAOMIICE

colepKaHne CyOBEKTHBHOTO  TIpaBa,
U TIOBEJCHHE, HAlpaBIIEHHOE Ha OCY-
LIECTBIICHHE MTPaBa, COOTHOCSTCS MEX]y
c000if KaK BO3MOYKHOCTb H JICHCTBUTEIb-
HOCTh [2, c. 77]. Peanusysa cBo€ mpaso,
CyOBEKT COBEpIIaeT peaybHbIe BOJIEBHIC
NeHCTBHs, TpeBpalias yKa3aHHYIO BO3-
MOYKHOCTH B peanbHOCTh. CyObeKTHBHOE
MpaBO MOKET BO3HUKATh KaK Pe3yJIbTaT
BOJICH3bBSIBIICHUS JIANA. Tak, 3aKIrovast
JIOTOBOpP apeHJAbl HMMYIIECTBa, apeHaa-
TOp CO3MaéT CBOMMHM ACHCTBUSIMH MTPABO
MOJIb30BAHNSI W BIAJEHUS OIpeesEH-
HBIM HMyIIecTBOM. OIHAKO CyOBEKTHB-
HOE TPaBO MOXKET BO3HHKATh M TOMHU-
MO BOJIM HaJeNEHHOIO IOJHOMOYUSIMH
nuna. Hampumep, TakoBBIM SIBISIETCS
MPaBO TpaKJaHWHA HA 3aBelIaHue, Ipa-
BO HAa BO3MEIEHUE HAHECEHHOTO Bpeaa
u Tomy momobHoe. Hamporus, peainu-
3amusi CyObEKTHBHOTO TpaBa IMPOHCXO-
JIUT B PE3yAbTaTe KOHKPETHBIX BOJEBBIX
MTOCTYIIKOB YEJIOBEKA, HAMPABICHHBIX HA
mpeoOpa3oBaHWe B JICHCTBUTEIHHOCTH
3aJI0KEHHBIX B TIpaBE€ BO3MOXHOCTEH
MOBEACHUS. B 3THX NeHCTBUAX HAXOIUT
OTpakeHHE HE TOJBKO BOIS CyOBEKTa,
HO ¥ cneruduyecKkne 0CoOEHHOCTH KOH-
KpPETHOTO ciydvast.

CoOCTBEHHO TOBOpsI, Kaxaoe CyOb-
€KTUBHOE IMPaBO, KaK Mepa BO3MOXHOTO
MOBEJCHHsI, HMEET COOTBETCTBYIOIIUE
npenensl. B muteparype Benach U mpo-
JTOJDKAET BECTUCH TUCKYCCHST 00 OTCYyT-
CTBUU TaKUX TPAHWIl [PU PeaTU3alUK
mpaBa cobctBeHHocTr. [lo MHEHHIO
® K. CaBuHbM W €ro mocjeaoBaresiei,
paBo COOCTBEHHOCTH T10 CBOCH IPUPOE
SIBIISIETCS] HEOTPAHUYEHHBIM ITPaBOM, OHO
MIPEJOCTaBIsIET CYyOBEKTY BO3MOKHOCTH
MoJIy4yaTh JIIOOYI0 BBITOAY OT HCIIONb-
30BaHMsI COOCTBEHHOCTH, HE CUUTAsICh
C JMOOBIMH JAPYTUMH 00CTOSTEIHCTBAMH.
B »TOM KOHTEKCTE y4EHBIC-IIMBHINCTHI
yKa3blBaJl HA OrPAaHHYEHHOCTH IpaBa
COOCTBEHHOCTH HOPMaMH 3aKOHO/IaTelb-
CTBa, MOJITOMY OTMEYAlid, YTO BIIACTH
COOCTBEHHMKA HaJl BEI[bIO OCYIIECTBIS-
J1ach TOJBKO B TIPEJIENax, OMpeaeIEHHBIX
3aKOHOM, YTO JK€ KacaeTcs BPEMCHHBIX
OrpaHUYEeHUH, TO 3/1eCh MX HE JIOJIK-
HO OBITH [3, c. 232; 4, c. 248]. Bpsin mu
MOXKHO TIOZJIepXKaTh TOMOOHBIA Te3ucC.
CuntaeM, 4TO €ro CTOPOHHHKHU CMEIIH-
BalOT CYNIECTBOBAaHME CaMOro IIpaBa
U €ro NMPHHAUIEKHOCTh ONPEIeTEHHOMY
nuiy. Benp cyObeKTHBHOE ITPaBO TOTOMY
U Ha3bIBaeTCsl CyObEKTUBHBIM, YTO HMe-
€T CBOEro HOCHUTENS. A MOCIHeAHUN He

MOKET CyHIECTBOBATh BEYHO (JIMKBHA-
[Us FOPUINIECKOTO JIUIa, CMEPTh (HU3H-
yeckoro suma). To e kacaeTcst U orpa-
HUYEHHOTO CYIIECTBOBAHUS BO BPEMEHH
caMoro o0OBEKTa MpaBa COOCTBEHHOCTH

(yHHUTOXKEHHE,
U T.IL).

CerofHss B UUBHIHCTHKE JOMHHH-
pyeT Mo3HLus, CONIACHO KOTOPOH MpaBo
COOCTBEHHOCTH JIMIA HE MOXET UCIIOJIb-
30BaThCs BOINPEKH 3aKOHY M MOpailb-
HBIM TPUHLOMIAM O0O0lIecTBa, B yuiepo
9KOJIOTHYECKOMY COCTOSIHHIO, IpaBaM,
cBOOOAM M MHTepecaM JpPYruX JIHIL.
B nporuBHOM ciydae OCYIIECTBICHHUE
npaBa COOCTBEHHOCTH CIJIEAyeT KBa-
nuduuupoBare Kak 3510ynorpebicHue
mpaBoM [5, c. 288; 6, c. 420]. CooTBer-
CTBYIOIICE IMPABUIIO HAILIO OTPa)KCHHE
U B I'paxIaHCKOM KOJIeKCe YKpauHBI
(em. ct. 319 T'KY). dopma peanuzamumn
NPUHLIKIA CIPAaBEAIMBOCTH, J0OpOCO-
BECTHOCTH M Pa3yMHOCTH HpEICTaBIIs-
eT co0Ol MOPSJIOK OCYLIECTBICHHUS €ro
TpeOOBaHMI B TIOBEAECHHH CYOBEKTOB
rpaXJaHCKOTO 000pOTa, BO B3aHMOOTHO-
MICHUAX MEXy HUMH. B MarepuanbHbIX
OTHOIICHUSAX OCYLIECTBICHHE IPHHIM-
Ia CIpaBeJJIMBOCTH U PAa3yMHOCTH, Kak
[IPABUIIO, CBS3BIBACTCS C YCTAHOBICHUEM
rpaHul] CYOBEKTUBHBIX MaTEpUAbHBIX
npaB  KoHTpareHToB. ClieoBaTesbHO,
JIOCTATOYHO  OECCIIOPHBIM  BBINISIUT
BBICKa3aHHAs B HayKe IMO3HUIIMS 10 Orpa-
HUYEHHOCTH JI000TO CyOBEKTHBHOTO
npaBa. Ho 3To KacaeTcs TOJIBKO Cylile-
CTBOBAHUS TPAHMI[ IOBEACHUS YIIOJ-
HOMOYEHHOTO CYOBEKTa OTHOCHTEIBHO
cojepKaHus TIpaBa (HampuMep, OHHU
MOT'YT OIIPEJEIATHCS 3aKOHOM HIIH JIO0T0-
BOPOM) MJIM criocoba M Xapakrepa ero
peanu3auuy (B 3TOM OTHOLICHUM IIpe-
JIeNbl TIpaBa JOJDKHBI YUUTHIBATH I10JI0-
JKCHHUSI 3aKOHOJATENIbCTBA, MOpaJIbHbIC
OCHOBBI OOILECTBa, IIpaBa U HHTEPECHI
npyrux aum). UTo ke KacaeTcsi CpOKOB
CYIIECTBOBaHUSI CYOBCKTHBHOIO IIpaBa
KaK OJTHOTO M3 (PaKTOPOB, BIHUSIOLIMX HA
rpaHH MOBEJICHHs JIUIA, TO MOJIOKCHHUE
00 OrpaHMYeHHHU TIpaBa OIPEAEIEHHbI-
MH CPOKaMH HE HOCHUT OOLICNPHUHSATOTO
xapakrepa. CuuTaeM 3TO CyIECTBEHHBIM
JIOKTPHUHAJIBHBIM HEJIOCTaTKOM.

B mnayuHoli nuTeparype HEOAHO-
KpaTHO OTMEYaJoCh, YTO CYyObEKTHUBHBIE
MarepuaibHble IpaBa HE MOTYT ObITh
HEOrpaHUYCHHBIMU. [pakiaHCcKoe 3aKo-
HOZIATEJIbCTBO HE CBOJUTCS HCKIIIOUH-
TEJBHO K OOCCIICUCHHIO BO3MOXXHOCTH

noTpebaeHre  Belu



peanu3anuy  OpaB  YIOJIHOMOUYEHHOTO
nmuna 1 ux 3amure. OHO TakKe 3auHTe-
pecoBaHo B 00eCIeUeHUN CTAOUIBHOCTH
U ONpeAeNEHHOCTH MPaBOOTHOIICHUH,
B 3allUTe MpPaB U HHTEPECOB IPYTUX
JIML, OCHOBHBIX IPHHIMIIOB 00IIEeCTBa
u ToMy TnonoOHoe. VIMEHHO ¢ ILeNibio
obecrneueHust STHX HHTEPECOB 3aKOHO/a-
TEIBCTBO YCTAHABINBACT OIPEeIEHHBIC
paMKH OCYIIECTBICHUSI CyOBEKTHBHBIX
Tpa)KTaHCKUX TPaB, B TOM YHCIE U Bpe-
MeHHEbIE [7, ¢. 26-28]. JleiiCTBUTEIBHO,
OTCYTCTBHE yCTAHOBIIEHHOTO Ha HOpMa-
THBHOM YPOBHE CpoKa oOpamieHus Kpe-
UTOpa HacJenoaaTels ¢ TPeOOBaHUSIME
K HaCIlle/IHUKaM MPHUBEJIO Obl K JITUTEIb-
HOW HEONPEeNeNEHHOCTH OTHOCHUTEIb-
HO OOpPEeMEHEHHOCTU HACIEICTBEHHOMN
MacChl M 3a4acTyI0 BOOOIIE MPUBOIHIIO
Obl K HEBO3MOXXHOCTH pPETYIHUPOBAHHS
HACIIEACTBEHHBIX OTHOmeHui. Te ke
MIOCNIE/ICTBUSL  TIOBJIEKJIO OBbI, Hampu-
Mep, HEyCTaHOBIIEHHE B JOTOBOpE IOJ-
psiza CpPOKOB BEITIONHEHUS! paboT WIIH
MOMEeHTa uX npuémku. Takum obpaszom,
MOYXHO COTJIACHTBCS, YTO YCTAHOBIICHHE
IPaHUI] OCYIIECTBICHHUS T'PAXKITAHCKUAX
MpaB SIBIISIETCS HE OTPaHUYCHUEM JTUX
NpaB, a eCThb YIOPSAOYECHUEM Cylile-
CTBYIOUIMX MaTePUAIBHBIX OTHOIICHUIT
[8, c. 257-268].

BaxxHo#t 0COOCHHOCTHIO CyOBEKTHB-
HOTO MaTepHUajbHOTrO IpaBa SABISETCS
obecrieueHre  peagbHOH  BO3MOXKHO-
CTH €ro OCYIIECTBICHHS KPEIUTOPOM.
[ToBTOpHMM, Ka’KI0€ MaTepHUaIHHOE IIPABO
JIOJDKHO UMETh CPOK JICHCTBHS, B Tede-
HUE KOTOPOTO OHO MOXET OBITh peaiu-
30BaHoO. [loaTOMYy CpOK CyIIecTBOBaHHS
CyOBEKTUBHOTO ITIpaBa HE MOXET OBITH
«HeMemeHHbIM». [lo Hamemy MHe-
HUIO, CJEIyeT ClelaTh HOPMAaTHBHOE
YTOUHEHHE COJIEP)KaHHUsI TAaKOTO CPOKa.
Bo-niepBbix, XOTs 3aKoH yHOTpeOIsieT
YKa3aHHBIH TEPMHH Ul XapaKTepUCTU-
KU BPEMEHH, B T€UEHHE KOTOPOTO JOJIK-
HUK 00s3aH HCIOJIHUTH OOSM3aHHOCTH,
BCE JK€ OH MOJHOCTHIO OTHOCHUTCSI U KO
BPEMEHHU CYIIECTBOBAHUS CyOBEKTHBHO-
ro mpasa Kpenuropa. Beap nelictsue Bo
BPEeMEHH CYOBEKTUBHOU IOPHINIECKOM
00513aHHOCTH COOTBETCTBYET TaKOMY JKe
[0 TPOIODKUTEIEHOCTH CYOBEKTHBHO-
My Tpa)X[aHCKOMY IpaBy. A Kak yKa3bl-
BaJOCh BBINIE, TPAXKAAHCKOE MPAaBO HE
MOXKET CYIIeCTBOBAaTh JIUIIb MOMEHT,
MOCKOJIbKY HA4YaJIbHBIH W KOHEYHBII
CpPOKM MTHOBeHHs1 coBmanaror. [locemy,
BO-BTOPBIX, HAJI0 COTNIACUTHCS C BBICKA-

3aHHBIM B HAay4YHOH JHTEpaType MHe-
HHEM O TOM, YTO KOTJa 3aKOHOJAaTelb
CYNTAeT HY)XHBIM MTHOBEHHOE (HeMen-
JICHHOE) WCIOJTHEHNE 00s3aTeNbCTBa, TO
O] OTUM TEPMUHOM CIIEAyeT ITOHUMATh
MHHUMAJIbHBIA Pa3yMHbIH CpPOK, HE0OX0-
JTUMBIH UIE COBEPHICHUS KOHKPETHOTO
JIefCTBHSA, B Pe3yJIbTaTe KOTOPOTO JOCTHU-
raercs peanusanus cyObeKTHBHOIO Hpa-
Ba [9, c. 210].

B umBunmctuke  oOmienpuHATON
SIBJISIETCSI TOUKA 3PEHUS], COMIACHO KOTO-
POl OCyILIECTBICHHEM CYOBEKTUBHOIO
mpaBa SIBISIETCA COBEPIICHHE Kpeau-
TOPOM OTJAENbHBIX JEHUCTBUM B paMKax
CYHIECTBYIOIINX y HEro, Kak CyOBEeKTa
mpaBa, mosaomMounii [10, c. 12]. Ecnm xe
CIOCOOBI peanu3aliy IpaBa BEIXOIAT 3a
YCTaHOBJIEHHBIE MPEEIBI €0 OCYIIeCT-
BJICHUS, OJTO KBAIN(UIUPYIOTCS Kak
3noynorpednenne npasoM. CkazaHHOE
B 3HAYUTEIBHON Mepe CIpaBeUIMBO MPH
peann3anuyu MpaBa BONPEKH €ro HaszHa-
YEeHUIO WK B yliepO MHTepecam JApyrux
mun. B dyacTHOCTH, 3aKOHOAATENBLCTBO
MHOTHX CTpaH IPSMO 3alpeliaeT Tak
Ha3bIBAEMYI0 MIMKAHY: HUCIOJIb30BaHHE
[IPpaBa NCKIIOUUTEIHHO C IENIBI0 HAaHEeCe-
HUS BpeAa APYToMY JIALLY.

BnpoueMm, nanexo He Bce HCCIEno-
BaTEIH MOEPKUBAIOT TOUKY 3PEHHS O
BO3MOKHOCTH 3JIOYHOTpEOIeHNSI CyOh-
eKTHUBHBIM IIPAaBOM, TaKXKe KaK M O TIpe-
BBHIIICHUH TIPEJEIIOB €r0 OCYIIEeCTBIe-
Hust. C 1aHHOW MO3MLUK CYUTACTCS, YTO
UMEHHO BBEJECHHE CBOOOIBI JMYHOCTH
B PAMKH MaTepHabHOTO 00S3aTeNbCTBA
SIBJISIETCSI YK€ OrpaHHMYeHHEeM. ODTU Ipa-
HUIBl HPUTECHSIOT, YMEHBIIAIOT CBO-
001y JIMYHOCTH, IO3TOMY, KaK OTMeyall
@.K. CaBuHbH, 3aCITy>KUBAIOT IOpUANYE-
CKOM 3aIUTHI JTUIIb HACTOJIBKO, HACKOIIb-
KO OHa MOJIOXKHUTEIBHO TpedyeTcs HeoO-
XOIMMOCTBIO TPaXXJAHCKOTO 00opoTa
[11, c. 68]. meHHO Takyr HPUIHHY
OTPAaHMUYCHUSI JTOTOBOPHOW OTBETCTBEH-
HOCTH B OTJENBHBIX YKPAaWHCKUX 3aKO-
Hax BUauT 1 E.O. Muuypun [12, c. 84].
IIpr 3TOM CTOPOHHHUKHU JJTaHHON TEOpUHU
YKa3bIBaIOT, YTO 3JI0yNOTpedieHne mpa-
BOM (DaKTHYECKHU SBJISETCS HapylIeHUEeM
KOHKPETHBIX IPABOBBIX HpPEANHUCAHUM,
MOCKONIBKY JIMIIO JeHCTBYyeT BOIpPEKH
YCTaHOBJIGHHOMY IpaBHIIy, U 3TO Jesfi-
HUE TOJTHOCTBIO OXBATBIBAETCS HCIIO-
3UNUSAMH  KOHKPETHBIX 3alpelaroInnx
HOPM TPa)XTaHCKOTO 3aKOHOAATENIbCTBA.
[TosToMy mnsi KOHCTPYKLIMH 3II0YTIO-
TpeOJieHUsI TIPaBOM MecTa He OCTalTcs:
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NEHCTBHS, KOTOPBIE KaKyTCs 3JI0yTIOTpe-
OJeHHEM IIPaBOM, Ha CaMOM JIeJie COBEp-
LIAlOTCSL 3a TpejelaMu IIpaBa, Korja
JIMLO TIEPEXOANUT I'PAHULIBI JO3BOJIEHHOTO
U Bompeku mpasy [13, c. 426].

Mpb1 He MOXeM HojAepk aTbh Takon
HayuHblii momxoj. [laBaiite moapo0-
Hee OLCHUM TNPHUBEAEHHYIO IHMCKYCCHIO
B KOHTEKCTE H3YUCHHUS KOMMEHTHPY-
eMOU CChUIKH. JlefCTBUTENBbHO, JUIO
MOJKET B IIpeJeiax CyIIeCTBOBAHHS CBO-
ero cyObeKTHBHOTO TpaBa (B TOM YHCIIE
¥ B TEUEHHE CPOKa JEHCTBHUS) CAMOCTO-
SATEIBHO BBIOWPATH CIIOCOOBI M HAIpaB-
JeHHOCTh ero peanusamuu. Cpenn
MOCIIEJHUX MOTYT OBITH M TaKHe, KOTO-
pble, HalpuMep, HAHOCAT yIepo APyrum
npaBooOnanarensiM. CkaxkeM, Biajelell
aBTOMOOWJISL MapKyeT ero Takum oOpa-
30M, YTO 3TO MEUIAET APYI'MM JHLAM
[poe3KaTh B CBOE HKMIIMILE WIK K rapa-
Ky. 31ech BIajenel JeHCTBYET B CBOEM
1paBe, HO €T0 pealn3anus BpeJuT OKpy-
JKAIOINM CyOBeKTaM. Takoe HepaBHIIb-
HOE HCIHOJIb30BAaHUE MpaBa JOJDKHO KBa-
TU(GUIAPOBATHECS KaK 3JI0yNOoTpeOiIeHne.
Bwmecte ¢ Tem cremyer mpu3HATh, UTO
3JI0yTMOTpEOICHHE TPAaBOM CBSI3aHO HE
C cOZep’KaHHEM CaMoro IIpaBa, a C ero
ocymectsienueM [1, c. 32], mostomy
COBEpILICHHE OT/IEIbHBIX ICHCTBHH Kak
MIPaBOMEPHBIX, TAK U HENIPABOMEPHBIX 3a
MpeeaMy COIEPXKAHUS IpaBa CleIyeT
KBaIM(UIMPOBATh KaK TaKUE, KOTOPbIC
HE ONMPAIOTCS Ha CyOBEKTHBHOE IIPABO.

CymiecTByeT u Apyrasi ToUKa 3peHUsI:
OCYILIECTBJICHHE CYyOBEKTHBHOTO IIpa-
Ba BHE €T0 INPEJENIOB N COAEPKAHUS
[14 c. 50] Taxxke sBIsSETCS 3I0yHOTpE-
6nerneM npaBoM. OHAKO OIINOOYHOCTD
TaKOW TO3WIHHU SIPKO OCBEIAeTCS TIPH
aHalM3e BO3MOXKHOCTEW peau3aliu
MaTepuaJIbHOTO MIPpaBa BHE YaCOBBIX I'pa-
HHUIL ero cyniecTBoBaHust. OTHOCHTEIBHO
OCYILIECTBIEHUS KPEIUTOPOM  IOJHO-
MOYMH, COCTaBJISIOIIUX COJEPKAHUE
CyOBbEKTHBHOTO IpaBa, 10 Havaja cylie-
CTBOBAHHUS WJIM II0CJEC OKOHYAHUS IIpa-
Ba CIIPaBEUIMBBIM OyIeT YTBEp)KICHHUE
M.M. ArapkoBa, 4TO Takue ACHCTBUS
MIPOM3O0IILIH 32 MpeesIiaMH MPpaBa | M0d-
TOMy HE MOTYT CUHTAThCS 3JI0yIOTpe-
Onenuem npaBom [13, c. 427]. [loHsATHO,
YTO TPEIBSBICHHE YIOIHOMOUYEHHBIM
JUIIOM TpeOOBaHMI BHE MPEJIEIIOB CPOKaA
OCYIIECTBJICHHUS TIpaBa IOTSHET HEBO3-
MOXKHOCTB €ro peanusannu. Jiumo cosep-
LIMJIO IOPUIMYECKH 3HAYMMBIH MTOCTYIIOK
3a IpeielaMH CPOKOB CyIIECTBOBAHHS
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OINpeeNEHHOr0 CyOBeKTUBHOIO IIpaBa,
03TOMY OyZeT OLIMOOYHBIM CUUTATH €r0
CyOBEKTOM, peanu3youuM (IPUMEHSIIO-
M) cBo€ mpaBo. [1ogo0HbIe AelCTBHs
CJIelyeT paccMaTpHUBaTh HE Kak 3JI0yIO-
TpebJeHUE PaBoOM, a KaK NPOTHUBOIPAB-
Hele. [Ipu »TOM ciemyer OTMETHUTH, UTO
COBEpIICHUE OMNpPEAeIEHHBIX IeUCTBUH,
KOTOPbIE HE BBITEKAIOT U3 MMEIOIIErocs
y JHuua cyObeKTHBHOTO T'PaXkKJaHCKOTO
npaBa, HE TOXJISCTBEHHO IPOTHBOIIPAB-
HOCTH JesHus. JlelicTBUS MOTYT TNpH-
3HABaThCsl  IPOTUBONPABHBIMH,  €CIH
OHM IPOTHUBOpEYAT 3aKOHOJATEIBHBIM
npeanucanusM. B cimywae ke, korma
NEUCTBHSA, XOTS M HE OCHOBBIBAIOTCH
Ha MMEIOIEMCs y JIMIa CyObeKTUBHOM
IIpaBe, HO He BCTYNAIOT B IIPOTHBOpPEUHE
¢ TpeOOBaHMSAMH 3aKOHA M COOTBETCTBY-
10T KPUTEPUSIM MHTEpeca JInIa, ux Heoo-
XOIUMO TPHU3HABATh MPABOMEPHBIMHU
(4. 2 c1. 15 I'K Vkpaunsr), HO HE BIIEKy-
ITMMH JKETaTeIbHBIX TT0CIEICTBHHA.
OrpanuueHuss B 00s3aTeIECTBEHHOM
IpaBe BBIJIEISUINCH HEKOTOPBIMH YIEHBI-
MH C OOIIECTBEHHO 3HAYNMBIMH LEJISIMHU
Ha oOmeHaygyHoM ypoBue [11, c. 68].
OcymiecTBiaeHre CyOBEKTHBHOTO IpaBa
BHE €ro CyIIECTBOBAaHUS HE MOXKET KBa-
TU(GUIUIPOBATECS KaK 3JI0yNnoTpediaeHne
[IPAaBOM, IIOCKOJbKY IIpaBa Ha CaMOM
nene emé win yxe Her. Kak MeTko cka-
3an M. IInannons, mpaBo WiIn MpeKpara-
eTCs, WIN HAaYMHAETCs 3J0yHOoTpedneHue
(Le droit cesse ou 1’abus commence)
[15, c. 157]. IloaTOMy MOCTYNKH, KOTO-
pble COOTBETCTBYIOT 00bEMY CyOBEKTUB-
HBIX MOJIHOMOYMH JINLA, HO OCYILECTBIIS-
IOTCSl BHE TEpHO/ia WX CYIIECTBOBAHUS,
cllelyeT paccMarpuBaTh HE MHade, Kak
OCYIIECTBIICHUE JEHCTBUIH, KOTOpbIE HE
COCTABJIAIOT MOJIHOTO COAEPXKAHUS 11PaBa,
TO €CTh KaK COBEpILIeHHE MX Oe3 Hajie-
JKalllMX OCHOBaHWi. B pe3ynbrare MoxxeT
HACTYIUTh OTKa3 B 3alllUTE IpaBa B CBS-
31 C HENPUHA/UIC)KHOCTBIO €ro JaHHOMY
nuiy. B 3TOM KOHTEKCTe Henb3s cora-
CUTBCSL C YTBEPXKJCHHEM, UTO HCIIOIH30-
BaHHE TpaBa BHE €TO JCHCTBUS SBIICTCS
35oynoTpedneHreM mpasoM [16, c. 16;
17, c. 154], mOCKOIBKY HHUKaKOTO TpaBa
yke He cymecTByer. [l 3moynorpebie-
HUS TIPAaBOM HEOOXOIMMO, KaK MUHAMYM,
UM BIAJICTh, NOCKOJIBKY JaHHOE IpOsiB-
JICHUE TIPU OTCYTCTBHM IIpaBa SIBIISETCS
MOBEJICHUEM BONIPEKH MpaBy M, CIEIO0-
BaTEJIbHO, IMOAIAJAET IOJ OIpe/e/ICHUEe
00bIyHOTO TpaBoHapyeHus [18, c. 63].
CornacHO JEHCTBYIOIIEMY YKPAaHHCKOMY

IpaykIaHCKOMY 3aKOHO/IATENILCTBY B Kaye-
CTBE HEIMPABOMEPHBIX U HAKa3yeMbIX pac-
LICHUBAIOTCS JIUIb JICSIHUS 110 OCYIIECT-
BJICHHMIO CBOCTO IpaBa B ymiep0d Apyrum
JIMLAM, KyJIBTYPHOMY HACJIEIUI0, BOTIpe-
KM 3aKOHY WJIH MOPAJIbHBIM MPHHIHIIAM
obmectna (c1. 13 'KY). Takum o6pazom,
MOHATHE 3JI0YNOTPeOIeHNusT NpPaBoOM He
OXBaThIBACT CIIy4aeB €ro OCYLIECTBICHHS
3a mpenenaM (B TOM 4YHCIEe BPEMEHHbI-
MH) €T0 CyIIECTBOBAHHUSA.

Urak, 3moymnoTpebieHue MpaBoM
BO3MOYKHO TOJIBKO B TEYEHHE CPOKA €ro
CYLIECTBOBaHUS IMyTEM  COBEPIICHHS
onpeenEHHbIX IeUCTBUM B CBOEM IIpaBe,
HO 3TH JCHCTBHS JJOJKHBI OBITH HAIpaB-
JICHBI TPOTHB OXPAHIEMBIX 3aKOHOM
WHTEPECOB JIPYTUX JIHI. OJIEMEHTAMH
37I0yTIOTPEOICHNST MOTYT OBITH HECOOITIO-
JICHUE COZICPXkKAHUS CYyObEKTHBHOTO ITpa-
Ba B 4aCTH 00bEMA MK LIEJIH €ro peasiu-
3aruu. Kak BUIUM, MaTepualibHOE IPaBo
MOXKET OBITh OCYLIECTBIEHO HOCHTEIEM
B JII000H MOMEHT €ro IeHCTBHS, HECBO-
€BPEMEHHOE» OCYIIECTBICHHUE IpaBa
B TCUCHHE CPOKA €ro CYIECTBOBAHUS HE
MOXET KBaJTH(DUIIMPOBATHCS KaK 3J10yTI0-
Tpebnenue. TeM He MeHee, MPUXOAUTCS
CIIBILIATH YTBEPXKJCHUE BPOJE TOTO, YTO
CyOBEKTUBHOE MPaBO, OyIy4dH pean3o-
BaHHBIM «HE B TOT MOMCHT» B TCUCHHE
ero JICHCTBHUS, MOXKET TaKKe HapYIIUTh
MHTEPEChl JPYTUX JHI, HO3TOMY 3TO
MOXET KBaJTH(DUIIMPOBATHCS KAK 3J10yTI0-
TpebseHne. OTa MO3ULUA 3aCITyKHBACT
KPUTHYECKOIl OLIEHKH.

BykBangbHOE TOJIKOBAaHHME IOJIOXKE-
HUM  yKPaMHCKOTO 3aKOHO/ATENIbCTBA
MO3BOJISIET CIEJIaTh BBIBOJA O TOXK/IECTBE
IOPUMYECKOW TIPUPOABI PEryISTHBHBIX
U OXPaHHUTENIBHBIX 0053aTeIbCTBEHHBIX
OTHOIICHHUH, B YaCTHOCTU B YaCTH TEM-
MOpalbHBIX TPAHMI] HX pealn3aluu.
Ecnu skcrpanonupoBaTs IpUBEAEHHBIE
BBILIC TOJOXCHHUS O HPUHAIICKHOCTH
OCYILECTBJICHHUS TIpaBa MMEHHO K HEKO-
TOPBIM MEPHOJAM €ro CyIIECTBOBAHUS
Ha OXPAHHUTEIBHBIC MPABOOTHOIICHHS
(HanpuMep, Te, KOTOpBIC MNPOSBISAIOTCS
B OCYIIECTBICHHH MaTepUaJIbHOTO IIpa-
Ba JIMYHOCTH HA MCK), MOXEM CJenaTh
BBIBOJ, 4YTO OOpalieHue 3a CyneOHOit
3alIMTON B ONpeJeNnéHHbIE TEePUOJIBI
HCKOBOM JaBHOCTU [IOJDKHO OBITH KBa-
TUQUIMPOBAHO KaK peau3alus IpaBa
IIPOTUB €ro Ha3HaueHus. Hanpumep,
KOTZIa OTBETYHK OOJICeT W TOMY 10J00-
Hoe. [lo3BommM cebe KaTeropudecku He
COIVIACUTBHCS C JTAaHHBIM TE3UCOM. Bpems

OCYILIECTBJICHUS IIpaBa B IIPE/eNax Cpo-
Ka ero CyIIeCTBOBAHMsS HE MOXET BIIH-
ATh Ha BBIOOp criocoda ero peanusanuu
(cxaxeMm, B NMpHUBEAEHHOM HaMH ceivac
npumepe, 60JIe3Hb OTBETYMKA YYHUTHIBA-
eTCs APYTMMH IOPHIHYECKIMU MEXaHH3-
MaMH, HalpuMep, HpPOLECCyalbHBIMMU).
BriOupast meproa 1 crocod UCTIOTHEHHS
CBOETO MOJHOMOYMS B Tpejenax o0béma
1 BPEMEHH JICHCTBHSI IIPaBa, JIUIO COBEP-
maer ero peanusanuio. OcCymecTBIsIs
[paBO HEHaJJIeKalMM 00pa3oM, OHO
TEM CaMbIM Kak Obl 3aMEHSET pa3pencH-
HbIe ()OPMBI MTOBEJICHHS HAa HEJT03BOJICH-
Hele [2, c. 83]. Ho ycraHOBIEHHBIH LISt
OCYILIECTBJICHUsS CyOBEKTHBHOIO IIpaBa
CPOK KaK pa3 ¥ OIpeelisieT IPAaHUIIBI BO3-
MOXXKHOTO TIOBEJCHUSI HpaBooOanaress
B IOHMMAHWU HAJIWYMS WIH OTCYTCTBHSA
y JMua cyObeKTUBHOTO TpaBa B AaHHBIH
KOHKpeTHbII MoMeHT. [locie okoHuanus
WM JI0 Havajia JCHCTBUS MpaBa 3J10yI0-
TpeOJieHne He MOXET ObITh BBUAY TOTO,
4yTo y (urypanra OTCYTCTBYET IIpaBo,
HPOSABICHUS] KOTOPOTO OH COBEpIIAeT.
ITosToMy ut0OBIE Cllydaum peanu3aluu
IpaBa «HEe B TOT MOMEHT» B TEUCHHE €TO
NEHCTBHS HE BXOMAT B IOHSITHE 3JIOYIIO-
TpeOneHus.

C  yuéToM  BBILICH3JIOKEHHOTO
MOXXEM CJieJIaTh HEKOTOpbIC BBIBO/bI.
CoBpeMeHHass JOKTPUHA W 3aKOHOJa-
TEJICTBO TPHUJICPKUBAIOTCSA Te3HCa O
BO3MOYKHOCTH 3JI0yIOTPEOICHUS IIPABOM
ero HocureneM. [Ipy 3TOM OYeBHIHO,
YTO TaKOE 3JI0yNOTpeOJCHUE SBISCTCA
COBEPIIECHUEM YIOTHOMOYEHHBIM JTHIIOM
JICHCTBUN «B CBOEM IpPaBE», OIHAKO TU
NEHCTBHS HANpaBJICHbl TPOTHB IPYTHX
OXpaHseMBIX NIPaB U MHTEpecoB. [ panu-
(bl TPAXKIAHCKOTO IpaBa OIPEAEIISIOTCS
Kak ero cojep)kaHueM, IOPSAKOM OCy-
IIECTBJICHUS, TAK U BPEMEHEM CyIle-
cTBOBaHUA. BbIxoa mnpaBooOmanaresns
3a TpeJeNibl YKa3aHHBIX XapaKTEePUCTHK
MOXKET IMPUBECTH K Pa3IMYHBIM MOCIE-
cTtBUAM. Tak, coBeplleHHE JUIOM JIeH-
CTBMH 3a IpeAesaMu JI03BOJICHHOTO
MOBE/ICHHS MJIM CPOKOB JICHCTBHS TpaBa
OyzeT paccMmaTpuBaThCs Kak JeHCTBHA
JUIa, KOTOPOMY BOOOIIEe MPaBo HE MpPHU-
HaexnT. CKaXkeM, MPOIOIDKEHUE MTOJTh-
30BaHUS HMYIIECTBOM ITOCIIC MCTEUCHHS
CpoKa JI0roBopa apeHjbl JIOJKHO KBa-
nuduupoBaTecs He Kak 310ynoTpedie-
HHE TIPaBOM, a Kak 0e30CHOBATEIbHbIC
JICHCTBYSA, HE OCHOBAaHHbIE HA THUTYIIb-
HOM Jiicre. [lpyroe neino, Korna npouc-
XOJMT MCIOJIb30BAaHUE HEI03BOJICHHBIX



KOHKPETHBIX ()OPM B paMKax JI03BOJICH-
HOTrO OOIIero THINa ITOBEICHUS: TaKYIO
CUTYaIMI0O MOXKHO XapaKTEepU30BaTh Kak
HapyIlIeHHE IPEIEIOB OCYLIeCTBICHHS
CyOBEKTUBHBIX IDAXIAHCKUX MpaB. Tak,

HCIOJIb30BAHUEC 3€MCJIBHOIO  y4acTKa
croco0oM, KOTOpPBIH BIEYET yXy[lle-
HHE KAa4CCTBCHHBIX MOKa3aTelei 3CMJIA,
SIBIISICTCSL  3JIOYTIOTPEOICHNEM  CBOMM
MaTCpUaJIbHBIM IIPpaBOM. K rtakum xe
cllydasiMm HCO6XOHI/IMO OTHCCTH U IIHKa-
Hy — HCHOJB30BaHUE COOCTBEHHOTO
MaTepUalbHOTO IpaBa HCKIIOUUTEIBHO
B ymiep0 rnpasam JIpyTrHx JIHIL.

CozeprxaHue IPaKTH4eCKOro npume-
HEHUS NpaBWiIa O Pealn3alyu CyObeK-
TUBHOI'O MATC€pPpUAJIBHOI'O IIpaBa B TEYEC-
HHE CpPOKa €ro CyIIECTBOBAHUS MOXHO
CBECTH K HAyYHO 00OCHOBAHHOMY TPHUH-
numy OCYUIECTBJIICHUA TPpaXaaHCKUX
mnpas. [lo cBoell mpaBOBOI Cuile yKa3aH-
HBIN TIPUHIUIT 3aKJIF0YaCeTCsA B 3aKOHO-
JATeTTFHOM 3aKpeIUIeHHH OoO0Imero oos-
3aTeIbCTBA JUIS JIIOOOTO ITOJTHOMOYHOTO
JUIa OCYHIECTBISITh IPUHAICKAIINE
€My I[OJIHOMOYMSA TOJIBKO B IIpeaciiax
COZIEPIKAHUS COOTBETCTBYIOIIETO CyOBbEK-
TUBHOTO MaTepHaJIbHOTO TpaBa. MHBIMU
CIIOBAMH, peanusanus CyObeKTHBHOTO
1paBa BO3MOXXKHA JIMIIb B OIPEIEIEH-
HBIX MpeaeNax, XapakTePU3YIOIUX €ro
Colep)KaHUe, CPOK M Xapakrep Ocy-
mecTBiaeHus. He BBI3bIBa€T COMHEHU
TOT (haKT, YTO TPEAEIBI OCYIISCTBICHUS
npaBa ONPEJEISIOTCS HE TOJNBKO €ro
CoJiepKaHNEM, YCTAaHOBICHHBIM B COOT-
BETCTBUU C IIPAaBOBBIMU IMPEANIMCAHUS-
MU, KOTOPBIC COACPIKATCA B KOHKPETHBIX
HOpMax 3aKOHOAATeNIbCTBA, HO M Bpe-
MEHHBIMH PAMKaMH €T0 CYI[€CTBOBAHUS.
JIroOble nefcTBUS, COBEPILCHHBIE JIUIIOM
3a IpezienaMy NPOAODKUTEIBHOCTH €ro
npasa, cJlIeayeT paccCMaTpUBATh Kak Ipa-
BOHApYIICHHUE.
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KOHCTUTYIIMOHHO-ITPABOBBIE OCHOBBI OXPAHBI ITPAB
U CBOBO/I B ABEPBANI)KAHCKOM PECIIYBJIUKE
B KOHTEKCTE MEXKJIYHAPOJIHbBIX CTAHIAPTOB

Kampan JIKAPAPOB,
aCTIMPaHT
WuctutyTa 3akoHomatenscTBa BepxosHoit Panbl Ykpaunst

AHHOTALNMUSA

B crarbe nccnenyoTcs KOHCTHTYIIMOHHO-TTPABOBBIE OCHOBBI OXPAHBI IIPaB M CBOOO] YeIOBEKa U IpaskIaHNHA B A3epOaipkaHCKOH
PecnyOnnke B KOHTEKCTE MEXKIYHApOIHBIX cTaHAapToB. C LEIbI0 COBEPIICHCTBOBAHKS IIPABOBOTO CTaTyca JIMYHOCTU B AzepOaii-
xaHckol PecriyOnuke npeuiaraercss U3MEHNTh (pyHJIaMEHTaIbHbIE IPUHIIUIIBI, HA KOTOPBIX OCHOBAH IOJIXOJ K IIpaBaM U cBoOoaam
YeJIoBeKa, B YaCTHOCTH: TIO/IXO/ K ITpaBaM M cBOOOIaM YeJIOBeKa M TpaXIaHWHA KaK K [IeJIH; IIpaBa M CBOOO/IBI YEeTIOBEKA U TPaXkJaHWHA
JIOJDKHBI SIBJISATBCS COACPKAHUEM JEATEIbHOCTH TOCYIaPCTBEHHBIX BIIACTEH.

KutoueBbie cioBa: Koncturynus AsepOaiipkanckoil PecmyOmuku, MexIyHapoJHbIE CTaHIAPTHI, CHCTEMa 3allUThl IpaB
YyeJI0BeKa, OXpaHa IpaBs U cBoO0, oOecreueHue npas.

CONSTITUTIONAL AND LEGAL BASES OF PROTECTION OF RIGHTS AND FREEDOMS
IN THE REPUBLIC OF AZERBAIJAN IN THE CONTEXT OF INTERNATIONAL STANDARDS

Kamran DZHAFAROYV,
Postgraduate Student at the Institute of Legislation
of the Verkhovna Rada of Ukraine

SUMMARY
The article examines the constitutional and legal basis for the protection of human and civil rights and freedoms in the Republic of
Azerbaijan in the context of international standards. In order to improve the legal status of the individual in the Republic of Azerbaijan,
it is proposed to change the fundamental principles on which the approach to human rights and freedoms is based, in particular: the
approach to human and civil rights and freedoms as a goal; human and civil rights and freedoms should be the content of the activities

of state authorities.

Key words: Constitution of the Republic of Azerbaijan, international standards, human rights protection system, protection of

rights and freedoms, ensuring rights.

IMocTtanoBka mnpodiaemsl. IIpunu-
Masi HOPMBI ITpaBa M 3aKPeIuIsisi HeKue
npaBmwiIa 00meo0sM3aTeIbHOTO TIOBE/e-
HUs, TOCYNapCTBO (UKCUPYET CyIie-
CTBYIOIIMU MOPSIOK BEUIeH HMCXOHIs W3
JIOCTUTHYTOTO YPOBHS Pa3BUTHUs 00IIIe-
CTBEHHBIX OTHOIIECHHMH, TMOHUMAaHUs
poJin ¥ MecTa dYeloBeKa, roCyaapcTBa
U ero OpraHoB, Hejeil u 3amad pas3Bu-
THs O0IIECTBA U METOMOB yIIPABICHHUS
Oo0IIeCTBEHHBIMU ~ TIpolieccamu.  He
SIBJISTIOTCSI MCKITFOUEHHEM W KOHCTHTY-
IIMOHHO-TIPABOBBIC HOPMBI, B KOTOPBIX
rocyJapcTBO dYepe3 YIOIHOMOYECHHEIE
OpraHsl B YCTAaHOBJICHHOM MOps/I-
Ke 3aKperurseT MEeXaHW3M MPaBOBO-
IO peryJupoBaHUsT OCHOBHBIX cdep
0O0IIECTBEHHBIX OTHOIIEHUH. BwMecte
¢ TeM B o0NacTW OXpaHbl MpPaB dYelyo-
BeKa B COBPEMEHHOM MHpE CYIIECTBY-
0T HEKHEe MHHHMAalbHbIE CTAaHIAPTHI,
C KOTOPBIMH OT/IEJbHBIC CTPAHBI COTJa-
CYIOT CBOM «BHYTPEHHUE» KOHCTUTYIU-
OHHBIC HOPMEI.

AKTYaJIbHOCTh TeMbl HCCJIe0Ba-
HUSl TIOATBEPXKJAETCS OCOOCHHOM BaX-
HOCTBIO  IIPOOJEMATHKU  3aKperIeHHs
U pealn3alud KOHCTUTYLIMOHHO-IIPaBO-
BBIX OCHOB OXpaHbI IpaB U CBOOOJ Yeo-
Beka u rpaxkaanuHa. OcoOeHHO 0cCTpoit
B CBSI3U C OTUM BBIIVIUT HEOOXOMMOCTD
BHEJIPEHUS] COBPEMEHHBIX MEXTyHapo.l-
HBIX CTaH/JApTOB IIPaB, B TOM YHCIIE Mpa-
BOBBIX CPEJICTB UX 00ECIICUCHHSI.

Cocrosinue uccje0BaHusl.
K macTosimemy BpeMeHH paboT, B KOTO-
PBIX KOMIUIEKCHO M BCECTOPOHHE HCClIe-
JIOBAJIMCh BOIPOCH KOHCTUTYIIMOHHO-
IIPABOBBIX OCHOB OXPaHbI IIPaB 1 CBOOOJ
YyelloBeKa M TpaxkaaHuHa B A3sepOaiij-
xaHckol PecryOnuke, Het. OTaenbHbIe
)K€ ACIEKThl yKa3aHHOH TeMbl UCCIIEN0-
BaJIUCh TAKUMHU Y4EHBIMHU, Kak A. AGu-
joB, D. Asmmona, K. Makunu-Anues,
3. Mupbammupornsl, A. Mycradaesa,
A. Pycramanse, O. Parumos u 1p.

enbio U 3agaveil cTaTbU SABISET-
csl ONpeJesIeHHe M H3yueHHe KOHCTH-

TYIHMOHHO-TIPAaBOBBIX OCHOB  OXPAaHBI
mpaB ¥ CBOOOJ YeIOBEKa W rpakJaHIHA
B AsepOaiimkaHckoil PecriyOnuke B KoH-
TEKCTE MEXAYHapOIHbIX CTAaHAAPTOB,
a TaK)Ke BapUaHThl yCOBEPILIEHCTBOBA-
HUS TaKUX KOHCTUTYLHOHHO-IIPABOBBIX
OCHOB.

HU3noxeHnne OCHOBHOIO MaTepH-
ajga. TepMuH cTaHzapT mOpaB uYelo-
BEKa, HECMOTPsS Ha €ro JI0CTaTOYHO
IIUPOKOE YMNOTpebiIeHue B Hay4dHOH
nuTepaType, K CerOAHSMIHEMY JHIO He
Hameén 4€TKOro NOHUMAHUS U SBISAET-
Cs BEChbMa HEOJHO3HAYHBIM MOHSTHEM.
B crnoBapsx mo ropuAMYECKOH JIHTe-
paType CIOBO «CTaHAApPT» OIpeIess-
eTcsl KaK: «ITalloH, MOJeib, HOpMay,
KOTOpasi CIY)KUT 00pasloM HpH Cpas-
HEHUHU C JIPyTMMHU OJHOIOPSIKOBBIMHU
siBieHUsIMU» [1]. BoJbiIoi TOJNKOBBIM
CIIOBapb OIpelenseT CTaHAapT Kak
«TUIOBOW 00paser, KOTOPOMY JOJIXK-
HBl YIOBIETBODPSTH BELIU, MPEAMETHI,
SIBJICHHST O pa3Mepam, (opme, Kade-



cTBy» [2]. B KOHTekcTe Hamieil paboThl
«CTaHJAPThl MPAB YEJIOBEKa» CIeIyeT
paccmarpuBaTh B CBETE MX IpUMEHe-
HUS M TOJKOBAaHUS B MEXJYHApOJIHOM
co001IecTBEe U NPEXKJIE BCEro B JIOKY-
mentax OOH.

[ToHsATHE «CTAaHAApPTHI IMpaB Yelo-
BEKa» MOJYYMIO HOPMAaTHBHOE 3aKpe-
mwieane B 1990-x TT. B JOKyMeH-
tax Opranm3anuu 1o 06e301acHOCTH
u corpyaaudectsy B Espone (OBCE),
KacamoIIuXcs YeIOBEYECKOro  H3Me-
penus. llenpro uX BHexpeHus ObLIO
UCIIOJIb30BaHUE YKAa3aHHOTO TEPMHHA
C LIeJIbI0, YTOOBI HE CO34aBaTh MPUHIIH-
[UAJIbHO HOBBIX IIOJIOKEHUH B CHCTEME
MEXYHapOJHOTO U €BPOMNEHCKOro mnpa-
Ba. [IpakTnuecku B copepxaHHE JaH-
HOTO TEPMHMHA BKJIIOYAIOTCSI HE TOJBKO
3aKPEIUICHHBIE TIONIOKEHNUsS, COAepIKa-
muecss B MEXAYHapOIHBIX JOTOBOpax,
HO W OOIIeTpU3HAHHEIE HOPMBI, Kak
HOPMBI, TpPHU3HAHHBIE  «JOCTATOYHO
MIPEJICTaBUTEIHHBIM OOJIBIINHCTBOM
rocynapcTsy». Brlpaxkasch B yKazaHHbBIX
aKTax, TaKHe HOPMBI 110 CBOEH IPHUPO-
JIe HMMEIOT YHUBEpPCaJbHbIH XapakTep
U COCTAaBJISIOT OCHOBY MEXJIyHAapOJHO-
O NPaBOIOpPsAKa B 00JIACTH MPAB YeJlo-
BEKa.

Takum o00pazoM, Kak MNpaBHIBHO
ormeuaer H. EpmumnmHa, ykasaHHBIE
KaTerOpUH MOXHO COOTHECTH MEXIy
co0o0if Kak HOpMaTHBHOE 00OCHOBAHHE
u cucteMy TpeOoBaHUI, cdopmupo-
BaBIIYIOCS Ha ero ocHose [3, c. 11-34].
Kpome Toro, uHorma oOuienpu3HaH-
Hble HOPMBI Ha3bIBAIOT OCHOBHBIMU
HNPUHIUIIAMU MEXJIyHapOJHOIO IIpaBa.
Takue HOPMBI, IPEACTABISAIONINE COOO
HOPMATHBHYIO OCHOBY BCEH CHCTEMBI
MEX/YHapOJHOTO MpaBa, CIyXaT ero
(yHIaMEHTOM, OTpa)KaroT OCHOBOIIOJIA-
ralolmne MHTepechl rocyJapcTB U Hapo-
I0B. B cuity aTOTO OHM HaJENIEHBI CBON-
CTBOM HMMIIEPAaTHBHOCTH, O3HAUYAIONICH,
YTO OTKJIOHEHHE OT dTUX HOPM INpHU3Ha-
eTCS MEXIYHapOJHBIM COOOIIECTBOM
roCylapcTB HEJOIyCTUMBIM, MOCKOJIb-
Ky MOXET IpPHUBECTH K IPUYUHEHHIO
yimepba HHTEpecaM BCEX TIOCyAapCTB
[4, c. 14-16]. HekoTopbie aBTOPHI B 3TOM
KOHTEKCTE OO0paIlaloT BHUMaHHE, YTO
MEX/yHapOJIHbIC CTaHAAPTHI B 00JIACTH
[paB 4YeJoOBeKa PACIIUPSIOT T'PaHMIBI
YHHUBEPCAJIBHBIX NPUHIMIIOB, CO3JaBast
TeM caMbIM 0oJiee BBICOKHII IOpOT cTe-
MIEHN 3aIIUTHl JIMYHOCTH U OTrpPaKaast
chepy e€ mHTEpECOB OT OCCKOHTPOIb-

HOT'O BMEILIATEIHCTBA CO CTOPOHBI FOCY-
nmapcrsa [5, c. 210].

HexoTopble aBTOpBI paccMaTpUBAIOT
MEXYHapOJHbIC CTAaHAAPTHl B 00JIacTh
IpaB YeJOBeKa KaK «IpaBHja, BbIpa-
JKEHHbIE B BHUAE OOLICNPU3HAHHBIX
NPUHIUIIOB ¥ HOPM MEXJIyHapOJHOTO
npasa B cepe npaB 4eI0BeKa, KOTOPbIC
IOPUINYECKH O00S3BIBAIOT TOCYIapCTBa
CO3JaBaTh IPAaBOBOH, IOJIUTUYECCKUI
U COLHMAIBHBIA PEXUM 0OeCIeYCHUs
npaB dyenoBeka» [6, c. 330]. B srom
OTHOLICHUU NPaBUIJIBHO, HAa HALI B3IJIA,
ormeuaeT A. Kosanés, 4To LieibI0 CO3-
JaHUA MEXIYHApOJIHBIX CTaH/IAPTOB
B o0JlaCTH IIpaB 4YeJOBEeKa SBISETCS
He YHU(HKALUsA HAIHMOHAJIBHBIX 3aKO-
HOJATEeIbCTB B YyKa3aHHOH o6nacTw,
a CO31aHNe TUIIOBBIX MOJIEJIeH, KOTOphIE
UCIIONIB3YIOTCS TOCYAapCTBAMU JJISl Pa3-
pabOTKH CBOMX COOCTBEHHBIX 3aKOHOIa-
TenbeTB [7, ¢. 330].

Takum obOpaszom, ciexyer craenaTh
BBIBOJI, UTO MeNHCOVHAPOOHbLE CMAHOAp-
mel npag yenogexa SBIAIOTCS coOupa-
TEJIbHBIM NOHATHEM, KOTOPOE MO CBOE-
My COJIEP’KaHHMIO OXBAThIBAET HE TOJIBKO
o0miue LEHHOCTH COBPEMEHHBIX TrOCy-
JApCTB ¥ HAPOJOB B OTHOLICHUH YeJIO-
BEKa, ero rnpas 1 cBOOOJ, HO U OTHOILIE-
HHUe 00IIecTBa K MPaBy KaK PeryisTopy
00I11eCTBEHHBIX OTHOIICHUH U JeMOKpa-
THH B 1IEJIOM.

CraHgapThl MOXKHO YCIIOBHO pasje-
JUTh Ha TaKHe, KOTOpPbIe NMPHU3HAHBI BO
BCEM MHpE W HMEIOT YHUBEPCANbHbLIL,
BCeoOIuil XapakTep ¥ CTaHAAPThI, UMe-
IOLUE pecuoHanbhblll Xapakrep. B mep-
BOM cllyyae peub HJAET Ipexkae BCEro
0 CTaHJapTax, BBITEKAIOIIUX M3 aKTOB
OOH, nanpumep, BceoOuieit nexnapa-
uuu npas denoBeka 1948 r. [8]: cBoboxa
U PaBEHCTBO BCEX JIIOACH B JOCTOUH-
cTBe W mpasax (CcT. 1); mpaBo Ha XU3HB,
cBOOOZY M JIMYHYK HEIMPHUKOCHOBCH-
HOCTB (CT. 3); paBEHCTBO Nepe]] 3aKOHOM
(c1. 7); mpaBo Ha 3 dexTHBHOE BOCCTa-
HOBJICHME B IIpaBaX HALMOHAJIbHBIMU
cynamu (CT. 8) U T.1.

B ciywae ¢ pernmoHanbHBIMH CTaH-
JapTaMHM IIpaB YeJI0BEKa X COACpIKaHUE
OIpeeNAeTCsl PerMOHAIbHBIMH aKTaMH,
paruUIMPOBaHHBIME  COOTBETCTBYIO-
LMMU TOCYAapCTBaMHU peruoHa Jubo
coobmectBamu (Coser Erpomsi, EC,
CHI' m t1.x1.). OcoGeHHOCTBIO perno-
HaJIBHBIX CTaHJAPTOB SIBJISIETCS TO, YTO
B CHJIY JICHCTBHSI TAKOrO UX CBOWCTBA,
KaK AJIaCTHYHOCTh, OHH YacTO HMEIOT
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Oosiee KOHKPETHBIH, [ETaJIU3UPOBAH-
HBIH XapakTep MO0 CBA3BIBAIOT JIEH-
CTBHE HOPMBI C KOHKPETHBIMH HeOJaro-
MPUATHBIMHU IIOCJIEICTBUSIMH B Clly4ae
e€ HapyuleHus, T.€. YCTaHaBIMBAIOT
MEpbl OTBETCTBEHHOCTH B PaMKaxX COOT-
BETCTBYIOIIETO MEKIOCYIapCTBEHHOTO
oObenuHeHus. Takyio IPUPOIY HMEET,
HanpuMep, EBpomneiickas KOHBEHLUS
110 3aIIMTE TPaB YeIOBEKAa M OCHOBHBIX
cBobon 1950 1. [9].

KacareapHO pernoHambHBIX CHCTEM
3aIIUTHI TIPaB YeJOBEKa CIEIyeT OTMe-
THUTb, YTO B 11€JIOM CTPaHbI HA COBPEMEH-
HOW KapTe MHpa MOXHO PacIpeleiuTh
[0 IIECTH PErHOHAIBHBIM CHCTEMaM
3alUTHl IIPaB YeJIOBEKa, PAaMKU KOTO-
pPBIX YCIIOBHBI, U3MECHYMBBI M Hajara-
I0TCS APYT Ha Apyra. 9To o0yclOBIECHO
PAAOM HCTOPHYECKUX, HOJIUTHYECKHX
U COLMAJIbHBIX NMpUYUH. BmecTe ¢ Tem,
HECMOTpPSI Ha OTHOCUTENBHYIO TEppH-
TOpUATBHYI0 000COOIEHHOCTH, HEKOTO-
PBIM U3 HHUX CBOMCTBEHHBI O0IIKE I[EH-
HocTH. Hampumep, MekaMepHKaHCKYIO
W €BPONEHCKYIO CUCTEMBI 3aIIUTHI IIPaB
YeroBeKa 00beAHHSIET IPOBO3IIIAICHUE
JIEMOKPAaTUH B KaueCTBE HAMIIYYILIETO
MOJIUTUYECKOTO PEeXHMMa M AaKIEHT Ha
3HAYUMOCTH YEJIOBEYECKOH JIMYHOCTH,
B OTJIMYHE OT a)PUKAHCKOH M a3MaTCKO-
TUXOOKEaHCKOM, TIJe aKIEeHT CMeLeH
B CTOPOHY KOJUICKTHBHBIX IIpaB Hapo-
JIOB, a TpaBa 4YeJloBeKa KaK TaKOBOTO
TPaKTYIOTCS Yepe3 MPHU3MY ero MpHHa-
JEKHOCTH K OTHHYECKOH HIIM HAlMO-
HaJbHOW OOIIHOCTH.

Pecnybnuka AsepOaiijkan  B3sna
Kypc Ha TPUBEPKEHHOCTh eBpOIeii-
CKHM JIEMOKPAaTHYECKUM I[€HHOCTSM.
B gactHOocTH, B mpeamOyne Konctury-
nnn  AsepOaiimkanckoit  PecryOmuxum
[IPOBO3MJIAIIAETCS, 4YTO Hapony Asep-
Oaii/pKaHa, TPOJOJKAs MHOTOBEKOBBIC
TpPaJUIMKU CBOCH TOCYIapCTBEHHOCTH,
PYKOBOJCTBYSICh NPHHLUIIAMHU, OTpa-
*EHHbIMU B KoOHCTHUTYyIMOHHOM AKTe
«O TocymapctBennoit HeszaBucumo-
ctu A3zepOaiimkaHckoit PecryOnukny,
xenasi o0ecrnednuTh 0JIaronoiay4ue Becex
W KaXJI0TO, YTBEPAUTH CIpaBeAIN-
BOCTb, CBOOOLY U 06€30MaCHOCTH, 0CO3-
HaBas CBOIO OTBETCTBEHHOCTH IEepen
MPOIIJIBIM, HBIHEIIHAM U OyIylnum
ITOKOJICHUSIMH, HCIIONIb3ys CBOE CyBe-
pEHHOE MPaBO, TOPKECTBEHHO 3asBIIsi-
€T 0 CJEIYIOUMX CBOMX HAaMEPEHUSX:
rapaHTHpoBaTh B pamkax Koncrtuty-
UM JEMOKpPAaTUYECKHUI CTPOi; JOCTUYb



S N FEBRUARIE 2020

YTBEPXKICHHUS TIPaxJaHCKOro  obuie-
CTBa; MOCTPOUTH MHPAaBOBOE, CBETCKOE
rocy/apcTBo, 00eCIeYrBalolee BepXo-
BEHCTBO 3aKOHOB KaK BBIPAYKCHUE BOJH
Hapoxa; o0O0ecHeyuTh BCEM JIOCTOIi-
HBI YpPOBEHb JKU3HM B COOTBETCTBUH
CO  CIpaBeAUBHIM  HKOHOMHUYECKUM
U COIMAIBHBIM TOPSIAKOM; COXPAaHSI
MPUBEPKEHHOCTh  00IIEYEeTOBEUECKIM
LEHHOCTSIM, XHUTh B YCIOBHSIX APYKOBI,
Mupa 1 6€301acHOCTH C APYTUMH Hapo-
JaMH U B JTHX IeNIX OCYIIECTBIATH
B3aMMOBBITOJJHOE COTPYAHUYECTBO.

Kpome »toro, aHaims J0roBOpOB,
MOJIIMCAaHHBIX CO CTOPOHBI A3epOaiii-
KAHCKOW pecnyOiauKH B paMKax Jes-
tenbHOocTH CoBeta EBpombl, cBume-
TEJIbCTBYET, YTO MMEHHO eBpoIeiickas
CHUCTEMa CTaHJAPTOB 3aIUTHl IPaB
yeloBeka n30paHa CTPAHOIO Kak Hau-
Oonee oTBedaromas HEISIM H YCTPEM-
neHusM Hapozpa AsepOaiimkana. Benb
10 COCTOSHUIO Ha ceHTsA0ph 2019 roma
AszepOaiimxanckoit PecrryOnukoit paru-
¢unuposansl YcraB Cosera Epomsl,
I'enepanpHOE comalieHHe O MPHUBHIIE-
rusix u ummyHurerax Cosera Espo-
nel 1 [IpoTtokon k Hemy, KonBenuus o
3al[UTe IpaB YeJIOBEKAa M OCHOBHBIX
cBobox u [Iporokonsl k Hel, EBponeii-
cKas KOHBeHIMs o Bblgade u Jlomoi-
HUTENbHBIA MPOTOKON K Hel, EBpomneii-
CKasi KOHBEHIIUS O B3aMMHOMN IPaBOBOil
MIOMOIIM 10 YTOJOBHBIM jaenam, EBpo-
neickast KOHBEHIUS O IPEAYIIPEKICHUN
MBITOK W OECUeIOBEYHOTO WM yHHIXKa-
IOLIET0 JOCTOMHCTBO OOpalieHus WU
Hakasanus u IIporoxonsl k HeH, EBpo-
relickas conManbHas XapTHS U JIPyrue
JOKYMEHTBHI.

Bo wucnonnenne TpeOoBaHUIl yKa-
3aHHBIX J0KyMeHTOB B 2002 1. ObLa
npuHAT  KOHCTUTYLMOHHBIH  3aKOH
«O  perynMpoBaHMM OCYLIECTBICHHUS
mpaB u cBoOOA yernoBeka B AsepOaiif-
skaHCcKoW Pecmybnuke», B mpeamoOyie
KOTOPOTO MHPSIMO YKa3bIBAETCs, YTO OH
NPUHUMAETCST B LEIAX INPUBEICHUS
OCYHIICCTBIICHUS TIpaB M CBOOOA dYeso-
Beka B AsepOaiimkanckoil Pecmy6mu-
ke B coorsercTBUM ¢ KoHBeHuuei
«O 3ammTe mMpaB M OCHOBHBIX CBOOOJ
gemoBeka» [10]. Cpemu OCHOBHBIX
M0JI0KeHUH ynomsHyToro Koncrurymu-
OHHOTO 3aKOHa ClIeflyeT Ha3BaTh (QyH/a-
MEHTAJIbHBIC TTOJIOKCHUS, Kacalouuecs
OCHOBHBIX YCIIOBHUH OCYILIECTBICHHS
mpaB ¥ cBoOOA yenoBeka B AsepOaiif-
kaHckoi PecnyOnmke. B wacTHOCTH,

HOpMa O TOM, YTO HH OFHO IOJIOXKe-
nue Konctutynum AsepOaiimkaHcKoit
Pecnybnukn m Hactosimmero Konctury-
[IMOHHOTO 3aKOHA HE MOYKET UCTOIKOBHI-
BaThCsl WIJIM MOHUMATBCSI TOCYIapCTBEH-
HBIMH OpraHaMH, OpPraHU3alMSIMU WIIH
OTICIBHBIMH JIMIIAMH KaK IOJOXKEHHE,
co3jarolee NpaBoByO OCHOBY JUIsl Jiesi-
TEJIbHOCTH WIM JCHCTBUI, HampaBieH-
HBIX Ha JIMKBUAALUIO TpaB U CBOOOJ
YeJ0BeKa M I'pakJaHHHA M OrpaHuYe-
HUE UX B OOJIbLICH CTENEHH, YeM Ipe-
ycmotpeno Koncrutynumeit Azepbaiin-
JKaHCKo#M PecnyOnuku M HacTOSIUM
KoHCTUTYIMOHHBIM 3aKOHOM. HukTO He
JIOJDKEH 3J0yNOTPEONsITh CBOMMH TIpa-
BamMH U cBobomamu. Kpome Toro, psnm
MTOJIOKEHUI KacaeTcsi HEBO3MOXKHOCTH
OTpaHUYEHHS IIPaB YeJIOBEKa.

Taxxe B 2011 r. 6bpUTa yTBEpIKIEHA
HauunonanbHass nporpamma JeHCTBHM
I10 TOBBILIEHUIO Y(PPEKTUBHOCTH 3allH-
Thl IpaB M CcBOOOJ uenoBeka B A3sep-
Oaitypkanckoil  PecmyOnuke, coriacHo
KOTOPOH CpeAM MpPOYero OINpe/esIeHbI
canenyromue nenu: «1.1. [Ipu moaroros-
Ke MPOEKTOB 3aKOHOB A3epOaiiyKaHCKOI
Pecny6nuKy pyKOBOACTBOBATHLCS B Kaye-
CTBE OCHOBHOTO KpUTEpHUS IIpaBaMH
1 cBOOOJAMH YEIOBEKAa, 3aKpEeIUICHHBI-
mu Konctutymnueit AsepOaiimkaHckoit
Pecry6nmky 1 MEXIyHapOIHBIMU JIOTO-
BOPaMH, YYACTHHUKOM KOTOPBIX SIBIISICT-
cs Azepbaiimxanckas Pecrryonuka; 1.2.
OcymecTBieHne 0053aTeIbCTB, BEITEKA-
IOLIMX U3 MEXyHAPOAHBIX JOTOBOPOB O
mpaBax M CBOOOJAX YEJIOBEKa, ydacT-
HUKOM KOTOPBIX sBisieTcst A3sepOaiin-
xaHckass PecmyOnmka, m obecrieueHue
COOTBETCTBUS HOPMAaTHBHO-IPABOBBIX
akToB AsepOaitjpkanckoir  Pecmy6mu-
KM MEXIYHapOJHBIM  FOPUANYECKHM
nokymentam; 1.3. Ilpomomxenue mep,
CBA3aHHBIX C TNpHCOeTUHEHHEM Asep-
Oaitkanckoi PecrryOnuku Kk MexayHa-
POIHBIM AOTOBOpPaM B OOJIACTH 3AIIHUTHI
mpaB denoBexa» [11].

AHanu3 BBIIICTICPEUNCIICHHBIX
aKTOB MO3BOJIAET CJIeNaTh BBIBOA, YTO
K HacCTOsIIeMY MOMEHTY B A3sepOaiin-
xaHckol PecmyOnuke cos3gana Haje-
XKallast OCHOBA JUIsl MEXaHU3Ma peajn3a-
uuu npoBo3rnaméHHeiXx KoHcTuTynuei
AsepOaiimkanckoit PecnyOnuku mpaB
Hu cBo0OO uemoBeka. BmecTe ¢ TeM mos-
JICKUT  JeTAIbHOMY  HCCIIEIOBAaHHIO
BOTIPOC 00 OCHOBOTIOJNIOKHOM ITPHHIIUIIE
ofecrieyeHHs pealu3alud TaKuX MpaB
u cBo0OO/M, TOCKOIBKY camMo To cebe

JeKJIapupoBaHKUe NpaB M CBOOOI W/HIN
MopsiZIka MX OCyIIecTBIeHHUs 0Oe3 o0e-
CIICYCHMS MEXaHU3Ma BHEJIPEHUS TaKUX
[IPaB MOXKET 3HAYUTEIBHO BIMATH HA
KOHCTHTYLIMOHHO-IIPABOBbIE BO3MOXKHO-
CTH YeJIOBEKa.

Kakx mnpaBumiio, mnpaBoBoil craryc
OCHOBBIBACTCS HA ONpEACIEHHBIX 0a30-
BBIX IPHMHIUIIAX, JICKALIMX B OCHOBE
KOHCTUTYIIHOHHO-TIPABOBOTO  CTaTyca
gyenoBeka. Ctares B obmieit yactu Kon-
ctutynnn AsepOaiimkanckoil Pecry-
OnMKH, B KOTOPOI YIOMHHAIOTCS MpaBa
u ¢Bo0OIBI, 5TO CT. 11. iIMeHHo B Hell
COJIEPIKUTCS OCHOBHOM ITPUHIIUIL, JIeXkKa-
IIHUH B OCHOBE KOHCTUTYLIMOHHO-IIPABO-
BOrO CcTaTyca JHYHOCTH B A3zepOaia-
skaHckoi PecnyOnuke. B uyactHOCTH,
B HEH IpenycMarpuBacICs CIELylo-
mee: «l. Obecneuenue npag u c80600
YenoeeKa U epasicOanuna, 00CMOUHO20
VPOBHA JHcuzHu epasicoanam Aszepbaiio-
grcanckou Pecnybonuxku — evicuias yenb
eocyoapcmea. 2. Ilpasa u c80600vl
yenoseka U 2padcoOaHuHd, nepevucieH-
nvle 6 nacmoswel Koncmumyyuu, npu-
MEHAIOMCA 8 COOMBEMCMEUU C MEHCOY-
HApOOHbIMU 002080pAMYU, YHACMHUYeU
Komopwix asasemcsa Azepbanioxicanckas
Pecnybnuxa.

B npuBenénHoil cratbe chHopMyIH-
poBaH 0a30BbIii NMPUHLUI, B KOTOPOM
3aJI0)keHA CYIIHOCTh TOCYIAapCTBEHHO-
ctu PecnyOmmku AszepOaiikaH, Ieib
e CymecTBOBaHUS M KOTOpasi BBIpaXKe-
Ha depe3 GopMyny «obecredeHne npas
u cBOOON delloOBEKa W Tpa)kJaHHUHA
+ «obecreyeHue JOCTOMHOTO YpPOBHS
KU3HU TpaxknaHam AsepOalpKaHCKOM
PecniyOnuku». Kak BugHo wu3 mpu-
BEACHHBIX HOPM, ILEJbI0 TOCYAapCTBA
apisiercs  «obecnevyenue...». CioBo
nporecca
u 0003Ha4YaeT omnpeneiéHHOE JIeHCTBHE
nubo mpouecc, HalpaBlIeHHBIH Ha o0e-
CIEeYCHHE 4Yero-inbo HeoOXOIUMBIMH
pecypcaMu, MaTepuagamMu, AeHCTBHIME
u T.1. CornacHo bonsmomy akagemunde-
CKOMY CJIOBapio «00eCHeueHne» — 5TO
TePMHH, KOTOPBI yKa3bIBaeT Ha Jei-
CTBHE 110 TIIaroiy «odecneunBaTs» [12].

Hcnonb3oBanue (hopMyITUPOBKI
«obecrieueHre  JOCTOHHOrO  ypOBHS
JKU3HH» SBJIAETCS HE COBCEM YMECTHBIM
B NPHUBEIEHHON cTaThe, TaK Kak OObIY-
HO peaju3anus 3TOH LeIH JOCTHraeTcs
yepes3 3aKpenieHne COOTBETCTBYIOLIETO
KOHCTHTYIIMOHHOTO TIpaBa 4YeJloBeKa,
rapaHTH{ ero peajau3alud 1 MUHUMAIb-

«obecricueHne» KacacTcCia



HBIX CTaHAapTOB TAKOIO «JOCTOMHOIO
YPOBHS *KH3HM». be3 cooTBeTCTBYOIIE-
ro mpaBa ¥ 00s3aHHOCTEIl CO CTOPOHBI
rocynapcTBa — 3TO BCEro JIMIIb JIeKJa-
paums. A KOJIb CKOPO 3TO CyOBbEKTHBHOE
paBo, TO HET MOTPEOHOCTH BBIACIATH
OTAENBHO B3ATOC CYOBEKTHBHOE IIPaBO
B o0miell yactu KoHCTHTYHIMH, TaK Kak
9THM HapylIaeTcs CUCTeMa 3aKperliéH-
HBIX KOHCTUTYIL[HOHHBIX [IPaB YeJIOBEKa.
OpiHaKo clieiyeT OTMETHTh, uTo B KOH-
ctutynunn AsepOaiimkanckoit Pecrry-
ONMKH, HECMOTPs Ha 3aKpeIUIEHHYIO
B cT. 12 KoHcTUTyIIMU 11e1h — «obecte-
YEHUE IOCTOIHOTO YPOBHS XKU3HH», BCE
K€ OT/IEIbHOTO CyObEKTHBHOTO MpaBa —
«IIpaBo Ha MOCTOWHBIN ypPOBEHBb KH3-
HU» M COOTBETCTBYIOIUX FapaHTHH ero
peann3anuu Mbl He HalJEM.

BeiBoabl. IlpeacraBnsiercs, u4To
C 1LEJbI0 COBEPIICHCTBOBAHMS MPaBO-
BOTO CTaTyca JUYHOCTH B A3sepOaiin-
xaHckoi PecnyOnuke B Koncrurynun
clieyeT U3MEHHUTh (DyHIaMEHTaJbHbIC
MPUHIUIIBI, HA KOTOPBIX OCHOBAaH MOJ-
XOJ K TpaBaM M CBOOOJaM ueloBeKa.
B uacTHOCTH, MOMJICKHUT HM3MEHEHMIO:
1) mogxon x mpaBaMm U cBOOOIAM 4elo-
BEKa U rpa)KlaHMHA KaK K IIeJIM, a He KaK
K «Ipoleccy ux obecreueHus»; 2) mnpa-
Ba ¥ CBOOOJBI YEJOBEKa M IpaXKJaHUHA
JIOJDKHBI SIBJISITBCSL COJICPIKAHUEM JIesi-
TEJIBHOCTH TOCYIapCTBEHHBIX BIIACTEI;
3) BaXHBIM (PAKTOPOM SIBISIETCSI MECTO
OCHOBOIIOJIOXKHOTO TIPUHIIMIIA KOHCTH-
TYLHOHHO-TIPABOBOTO CTaTyca JIMYHO-
cti B mepeuHe crareit KoHctuTyiuw,
Be/Ib B HACTOSIIEE BPEMSI OH HAXOJIUTCS
nuame B cT. 12 pasgena «OCHOBBI rocy-
JIapCTBay.

B cBs3M ¢ 3TUM npeanaraeM BHECTH
n3MeHeHns B 4. 1 ct. 12 Koncrurymnuu
Asepbaiipkanckoit PecnyOnnku, u3io-
JKUB €€ B cieaytoei pepakuuu: «llpa-
6a U c60000bl Uen06eKa U 2padCcOaHUNA,
eapanmuu ux obecneyenus OnPeoensom
cooepaicanue U HANPABILEeHHOCMb Oesi-
MenbHOCMU 20CY0apCmeenHou 6aaACmi.
Ymeepoicoenue u obecnevenue npas
U c60600 yenoseka u epaxicOaHuHa s16Jisi-
emcs 00A3aHHOCIBIO 0P2aH08 20Cyoap-
CMBEHHOU 81aACMUY.

VKkazaHHbIE HW3MEHEHHUS Kak pa3
u OyIyT TeM OCHOBAaHMEM JalibHeiiie-
TO COBEPIICHCTBOBAHUS IpaB U cB0o0O/,
KOTOpBIC MPHUBEIYT K Pa3BUTHIO I'Paxk-
JTAHCKOTO O0O0IIecTBa, 3aJeKIapUpOBaH-
Horo B mpeamOyne Konctutynnn Asep-
GaliKaHCKOHN pecryOIuKy.
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SUMMARY
It is stated in the article that France is one of the main beneficiaries of the system of protection of rights to geographic indications
in the EU. Active application of geographic indications points not only to effectiveness of protection of these rights of intellectual
property in France, but also to significant socio-economic motivation in realization of registration of such geographic indications. Main
features of protection of intellectual property rights to geographic indications in France have been examined. Problematic aspects of
judicial practice in the sphere of protection and safeguard of rights to geographic indications have been researched.
Key words: intellectual property law, geographic indications, France, judicial practice.
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Target setting. France is considered
one of the most important beneficiaries

only the effectiveness of protection of these ~ in intellectual
rights of intellectual property in France  shchuk, M.L

property: G.O. Andro-
Arkhypova, V.O’Brayan,

of the system of protection of rights to geo-
graphic indications in the EU. This follows,
in particular, from the number of protect-
ed indications of origin of the goods on
the EU level registered by the residents
of a certain country. Thus, France takes
the first place among about 5000 registered
geographic indications in the Community.
Basic amount of geographic indications is
given to wine, France has registered about
450 of them [1, p. 21]. Such an active appli-
cation of geographic indications shows not

and other countries of the Community, but
significant socio-economic motivation in
realization of registration of such geograph-
ic indications. However, it should be noted
that there are problematic issues of judicial
practice in the sphere of protection and safe-
guard of rights to geographic indications in
France.

Scientific and theoretical basis
of the present research have been made up
of works by prominent national and for-
eign lawyers and scholars as well as experts

M. Geuz, S.A. Gorlenko, S. Escudero,
Yu.M. Kapitsa, V.O. Kalyagin, M.S. Koval-
chuk, A.O. Kodynets, O.V. Kokhanovska,
K. Lakert, R.A. Maydanyk, P. Matelia,
V.M. Melnykov, O.P. Orlyuk, O.0. Ruzak-
ova, M.M. Sokolova, O.M. Taranen-
ko, O.0. Tverezenko, O.I. Kharytonova
and others.

The objective of the article is to do
research into the main features of the protec-
tion of rights of intellectual property to geo-
graphic indications and distinguish problem-



atic aspects of judicial practice in the sphere
of portection and safeguard of rights to geo-
graphic indications in France.

Main body. The Code of intellectual
property is the main institutional normative
and legal act in France [2]. Peculiar feature
of French legal regulation is the possibility
to combine protection of rights to geograph-
ic indications and a trademark of the subject
of economic activity. This process follows
from the option to incorporate characteris-
tics of a trademark into a geographic indi-
cation and vice versa. Thus, if a certain
trademark of some manufacturer has a good
reputation, is widely known in business
turnover, defines specification of product
marking a certain territory, there are no oth-
er manufacturers of analogous product with
corresponding specification and connection
with peculiarities of the territory, then such
trade mark can be given the same protection
as to a geographic indication. On the oth-
er hand, any manufacturer has the right to
register a trademark with a geographic
indication, if the latter does not mislead
the consumer about the origin and qualities
of the goods and does not use already pro-
tected geographic indication. Consequently,
all proper means of protection can be given
to a trademark, which includes a geographic
indication as a separate element.

Judicial protection of the right of intel-
lectual property to geographic indications is
provided according to the Civil procedural
code of France [3]. It sets judicial procedures
for the internal rules of judicial system. It is
also possible to define administrative pro-
cedures of jurisdictional organs for the pro-
tection of intellectual property rights to geo-
graphic indications applied within the limits
of registration procedure of these rights in
the EU and in the national registration sys-
tem of France. The latter are directed to
the enforcement of rights both of proprietors
and other people, who produce the goods
on a certain territory. In order to comply
with the rules and legislation on the use
of geographic indications, especially those
relating to wine and alcoholic drinks, there
is a strict system of control from the side
of state organs and individuals, associations,
concerned with conforming to fixed rules
of business turnover.

Problematic issues of judicial practice
in the sphere of protection of rights to geo-
graphic indications in France present a cer-
tain interest as well. However, it should be
noticed that in France, where indications
of origin of goods have been protected since

the end of 19th century, there exists a spe-
cial authority — National institute for origin
and quality (INAO), which deals together
with National institute of industrial property
(patent bereau of France) with the complex
of issues connected with origin of goods.
France is a party to Madrid treaty on meas-
ures for prevention and ceasure of use
of untrustworthy trademarks and geographic
indications [4]. It is a party to Lisbon treaty
as well as to more than twenty agreements
with other countries on providing protection
of its own origin of goods. Besides, France
could not avoid problems of almost the big-
gest violation of rights of its producers in
the part of illegal use of geographic indi-
cations (for example, Champagne — cham-
pagne, Cognac — cognac, Provence, etc).

The first problematic issue is excessive
procedural dispositivity of court’s realisation
of its powers to ban distribution of counter-
feit goods. In this context S.O. Gorlenko
states, that not only producers, but state
organs as well can bring an action to court
for an unlawful usage of origin of goods
and geographic indications in order to pro-
tect them [5, p. 14].

However, analyzing judicial practice
of France in the part relating to the realiza-
tion of rights to geographic indications it can
be concluded that the problem lies in extra
dispositivity of the process of detection
and prevention of distribution of counterfeit
goods [6], due to the fact that expenses are
to be borne completely by a proprietor, who
is not always ready to spend the money on
preventing the violation of his/her rights.

Thus, for instance, it is mentioned in
academic literature that in France there
is a possibility to detain an item in case
of existing information about proprietors for
the period of up to 10 days untill clarifica-
tion of all necessary circumstances, exami-
nation of marking correspondence to label-
ling. This has been given legal protection in
France [7, p. 67-68].

It is worth noting that an effective
system of control of complying with
the standards of legal protection of origin
of goods and geographic indications was
established in France. Thus, an indicator
of quality of an item is a system of con-
trol called Appellation d’Origine Control-
ee (AOC) (Appellation d’Origine Protege
(AOP) according to a new system), which
corresponds to the category PDO only in
relation to wine and alcoholic drinks, and in
1990 — to agroproducts [8, p. 165]. Before
introducing a new item on the market, one or
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more than one competent controlling bodies
or bodies that certify food products, or both
of them must certify observance of goods’
production and qualities. These bodies can
be both governmental and non-governmen-
tal. They make a final decision by the results
of the tests.

Court plays the role of an arbiter that
settles the dispute on the basis of adver-
sariness. V.M. Melnykov gives an exam-
ple of the case, which brightly illustrates
principles of judicial protection of rights
to geographic indications in France. Thus,
the following case can be one of the exam-
ples. The case was dealt by the Federal
Court of Australia brought by three peo-
ple: French National institute of origin
and quality (INAO), semi-governmental
organisation founded in 1935 to protect
geographic indications of French wines,
and Association of manufacturers of wine
made from grapes grown in the winemaking
region “Cote-de-Provence”. The defendant
was an Australian firm “Stuart and Key
Bryce”, which produced the wine under
the name “La Provence”. The name “Cote-
de-Provence” was put into the correspond-
ing National register that proved proper
awareness of the defendant on existing
protected geographic indication. The court
found labels “Cote-de-Provence” and “La
Provence” similar to the extent of mix-
ture taking into account identity includ-
ed into the name of the geographic object
Provence, by analogy with label “South
Australia” and “Australia”, “Napa Valley”
and “Napa” (a famous winemaking region
in California). On the day of the court deci-
sion pronouncement the defendant exclud-
ed the product marked by disputable lable
and stopped the violation [9, p. 244-245].
It points to a high level of protection both
of the rights of manufacturers, who use geo-
graphic indications, and fast and due justice.

However, in France manufacturers
are not ready to bear significant expenses
connected with protection of their rights
in court, but at the same time they invest
a lot into the procedure of control over
the registration and quality of products
with geographic indications. This stipulates
the necessity of more active state participa-
tion in these processes, in legal regulation in
particular, by means of development of leg-
islative stimulus for manufucturers to pro-
vide and properly fulfill their right to legal
protection in this part.

Another, but not the least important
problem within the framework of judicial
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practice of researched area of France is court
application of special decrees to provide
legal protection of geographic indications.
In general, these decrees can contradict in
their certain parts to the national legislation
of France. Thus, for instance, such decrees
are called ordinances and within the limits
of judicial practice, contrary to the system
of sources of law of France, they substitute
laws while handling cases involving rights
to geographic indications.

Analyzing all the above mentioned such
statement should be admitted logical, as offi-
cial collections of judicial practice on these
categories of cases are published annually,
which is the evidence of utmost importance
and role of this source of law in the devel-
opment of the institute of legal protection
of geographic indications. Such official col-
lections help form complex legal positions
on issues of protection of rights to the means
of individualization of participants of civil
turnover and perform the functions of legal
norms.

One more problematic issue in judicial
practice of protection and safeguard of geo-
graphic indications in France is the defini-
tion of a geographic indication as a trade-
mark. As Paul Mateli correctly points out,
the question is whether a geographic indi-
cation can be a trademark. Actually, it is
so due to the fact that natural role of geo-
graphic indication is to identify the location.
Therefore, it cannot function as a trademark
and identify the object of industry or com-
merce. Moreover, its application as a trade-
mark could be deceptive because of mistak-
en direction to or mentioning of the origin
of a product. At the same time, it should be
admitted that in real life there is a great num-
ber of geographic indications, and this great
number remains unknown to the public in
the sense of directions to the origin. Howev-
er, even if a geographic indication is known
as such, it is quite possible that its applica-
tion to mark industrial or commercial object
does not evoke any associations with its ori-
gin. In similar cases geographic indications
act as fictious names [10, p. 74].

Analyzing all the abovementioned it
should be stated that judicial practice in
France followed the same way. During
the period when the law of 1857 was in force
it was judged that geographic indication
Rue-de-Mad, which is the name of the river
running on the territory of the community,
was not connected in any way with the ori-
gin of products manufactured at the saw-
mill, and as a consequence this geographic

indication was able to act as an autono-
mous mark (Cassation Court, July 21,
1958 — Annaly, 1962) [11]. During the peri-
od when the law of 1964 was in force
judicial practice continued developing
the same way. For instance, the following
court decisions were reached: a) the name
Dundee, a geographic name of a Scottish
city, can be a trademark to indicate orange
marmalade, as it was found that oranges
were not grown either in Dundee city or
in the neighbourhood, and the population
was not famous for production of jam;
b) the name Wembley, the name of Lon-
don’s suburb where the stadium is situ-
ated, can be a trademark to indicate balls
and other sports equipment as the name
Wembley does not in fact indicate the ori-
gin of balls and other sports equipment;
¢) it was also ruled that the name Te Savo-
yard can be a trademark to indicate knives
as Savoic has no specific traditions of pro-
ducing knives [12, p. 12-13].

There has been no such judicial deci-
sions made recently due to the established
system of protection of rights to geographic
indications, which was developed inter alia
thanks to law enforcement in judicial prac-
tice of France.

Conclusions. Summing up all the men-
tioned above we can state that judicial prac-
tice of France makes it possible to admit
geographic indication as a trademark apply-
ing relevant norms of French legislation in
cases when geographic name of location is
not connected to peculiar features of an item
stipulated by the place of its production,
processing, supply (distribution). Howev-
er, in such situations it is very hard to draw
the line between the end of legal protection
of geographic indications and the beginning
of legal protection of trademarks where
legal regimes can intersect. One of the ways
to solve this problem is a complex legal reg-
ulation of means of individualization taking
into account characteristics of each object.

One of the problems is excessive
dispositivity of the process of detection
and prevention of distribution of counerfeit
goods, due to the fact that expenses are to
be borne completely by the proprietor, who
is not always ready to spend the money on
preventing the violation of his/her rights.

Not the least important problem within
the framework of judicial practice is court
application of special decrees to provide
legal protection of geographic indications.
As a whole these decrees can contradict in
their certain parts to the national legislation
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of France. All the problematic issues men-
tioned in this article are also of great impor-
tance.

However, despite existing problemat-
ic issues of judicial practice in the sphere
of protection and safeguard of rights to geo-
graphic indications, in France comparing
with Ukraine proper functioning of the sys-
tem of legal protection of geographic indi-
cations is enforced, since judicial organs
communicate with each other in questions
concerning equal application of substantive
and procedural law.
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JOT'OBOPHAS TEOPUSA MTPOUCXOKIEHUA
IF'OCYJAPCTBA: IIEPUOJ CTAHOBJIEHUA

Enena KO3UHEIL,
KaHANIAT NCTOPUIECKNX HayK, TOIEHT,
3aBefytonas kadenpoi TEOPUM U HCTOPUU IOCYIApCTBa U IIPaBa,
KOHCTHTYIIMOHHOTO TIPaBa I0PUANYECKOTO (haKyIbTeTa
Y4ebHo-HayYHOTO MHCTUTYTA PaBa U CONNAIBHBIX TEXHOIOTHN
UepHUTOBCKOTO HAI[MOHAJIBHOIO TEXHOJIOIMYECKOTO YHUBEPCUTETA

Sna JJIO3UILIKAS,
crynentka IV kypca ropudeckoro gakynprera
VueOHO-HAyYHOTO HHCTUTYTA IIPABa M COLUANBHBIX TEXHOIOTHI
YepHUTOBCKOIO HAIMOHAIBHOIO TEXHOJIIOTUUECKOTO YHHBEPCUTETA

AHHOTAIUA

B crarbe uccienyrorces mpobiaeMbl CTAaHOBIICHHS U PA3BUTHSI TEOPUH €CTECTBEHHOTO
npasa 1 0OIIECTBEHHOTO JOTOBOPA B TPYAaX rOJUIAHICKHUX M aHDHHCKUX yu€HbiX X VII B.
YcraHOBIEHO, UTO yKa3aHHBIE TEOPHUH HAJaJld Pa3BUTHE B paHHEOyprKya3HBIH MEpHON
KakK MPOJOJKEHUE aHTUYHOIO HACNeIUs MOJ BIMSHHEM IyMaHM3Ma U pallOHaIN3Ma.
B o01em, Teopust 0011ECTBEHHOIO 0r0BOPa — TO MOJIUTUKO-IIPABOBast JIOKTPUHA, 000-
CHOBBIBAIOIIAs IPUHIMIMAIIBHOE 3HAYEHHE JI0TOBOPA MEXKITY JIFOABMHU 11 O0IECTBEHHO-
ro ycrpoiicTa. OHa SIBIISIETCS] COCTABHOM YaCThIO TEOPUH €CTECTBEHHOTO MPaBa.

C TOYKH 3peHUs] OCHOBHBIX mpenctaButeneil 3tux teopuit XVII B. I I'porus,
B. Cninno3sl, T. To66ca u k. Jlokka npu onpeaenéHHOM KOHIICTITYallbHOM Pa3Induu
B UX B3IVIIJJaX MOYKHO BBILICIHTH 00IIee sl HUX HOHITHE OOIIECTBEHHOTO JI0TOBOPa, a
MMEHHO KaK O0LI1YIO JJOTOBOPEHHOCTD JIFOJCH U BEPXOBHOTO MIPABHUTEILS, LIEJIbIO KOTOPOi
SIBJISIETCS 3alUTa HHTEPECOB U IIPaB HApOJa.

KniodeBble cji0Ba: ecTeCTBEHHBIC IIpaBa, OOIIECTBEHHBIH OTOBOpP, CyBEpEH,
Hapon, Hunepnansl, AHIIUS, PEBOIIOINN, HOBOE BPEMSI.

CONTRACT THEORY OF ORIGIN OF THE STATE:
PERIOD OF FORMATION

Elena KOZINETS,

Candidate of Historical Science, Associate Professor,
Head of the Department of Theory and History of State and Law,
Constitutional Law of Faculty of Law
of Educational Institute of Law and Social Technologies
of Chernihiv National University of Technology

Yana LOZITSKAYA,
Student of the 4th year of Faculty of Law of Educational Institute of Law
and Social Technologies
of Chernihiv National University of Technology

SUMMARY

The article explores the problems of the formation and development of theories
of natural law and social contract in the works of Dutch and English scientists of the
17th century. It is established that these theories began to develop in the early bourgeois
period, as a continuation of the ancient heritage, under the influence of humanism and
rationalism. In general, the theory of a social contract is a political and legal doctrine
that substantiates the fundamental importance of a contract between people for social
organization. It is an integral part of the theory of natural law.

From the point of view of the main representatives of these theories of the 17th century
G. Grotius, B. Spinoza, T. Hobbes and J. Locke with a certain conceptual difference in
their views, we can distinguish a common concept of social contract for them, namely,
as a common agreement between people and the supreme ruler, the purpose of which is
to protect interests and rights of the people.

Key words: natural rights, social contract, sovereign, people, Netherlands, England,
revolution, new time.
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IlocranoBka npodjaemsl. OgHON U3
TEOpUd TPOMCXOXKICHUS TOCyIapcTBa
SIBISIETCSL TEOpUsi OOIIECTBEHHOTO OI0-
BOpa WJIM JIOTOBOPHAs TEOPHsi. ITO PHII0-
cockast JOKTpHHA, OOOCHOBBIBAIOIIAS
MPUHLUIUAIBHOE 3HAYeHHUE JOroBopa
MEXIy JIONbMH JJs OOIIECTBEHHOTO
ycrpoiictBa. Heo0XoauMo OTMETHTH, 4TO
OHa SIBJISICTCS COCTABHOW YaCThIO TEOPUH
€CTeCTBEHHOTO TIIpaBa, KoTOpas Oblna
repeocMbIciieHa B mepuon Hosoro Bpe-
MEHH.

B ornuuue ot mpenpiayniux BpeMEH,
TYMaHU3M U pallMoOHaJIN3M JOCTUT 3HAUYU-
TEJIBHBIX IO3UIMH, YTO TOOYINIO MBbIC-
nutenedt XVII B. pa3MbIIUIATh Hall TEM,
KakK OBLIO CO3/IaHO TOCYJAPCTBO, €CIIU €ro
co3znan He bor, a B TO jke Bpems y)ke Ipu-
3HABAJIOCh, YTO YEIIOBEK HAJEIEH CII0C00-
HOCTBIO TBOPHUTH.

AKTYaJlbHOCTH TeMbl HCCJIEI0BA-
Hus. Tak, yuéusie XVII B., onupasice Ha
3HAYUTEBHOE HACJCIUE B HCCIEI0BA-
HUM €CTECTBEHHOTO MpaBa, HavyajaH pac-
CMaTpHBaTh 3Ty TEOPUIO C TOYKH 3PEHUS
CBOCH 3MOXU U JONOJHWIN €€ Teopuei
oOmiectBeHHOrO JoroBopa. Ho yuéHble
M0-pa3HOMY OOBSCHSUIM TPUYUHBI CO3-
JIlaHHsI TOCYIapCTBa U B3aUMOOTHOILEHUS
MEX]y BJIACThIO U OOILIECTBOM, MEMIY
JIIOIBMA B €CTECTBEHHOM COCTOSIHUU,
paccMarpuBaid WHCTUTYT YacTHOM COO-
CTBEHHOCTH B TMPOLECCE TMOCTPOCHHUS
roCyaapcTBa u T.1I.

CocrosiHue ucciaenoBanus. Bompo-
caMu (OPMHUPOBAaHUS U PA3BUTHUS €CTE-
CTBEHHO-IIPaBOBOM 51 JIOTOBOPHOM
TEOpHH, a TakKe OCHOBHBIMH HAEIMHU
MBICIIUTENICH, KOTOphIe HX pa3padarsbl-
BaJIM BO BpeMEHa MEpBBIX OypiKya3HBIX
peBOJIIOLIMI,  MHTEpEecoBaJMCh  TakKue
yuénble, kak: B.B. I'amkues, H.W. Kaba-
e, M.B. Hemuenko, T.A. IlogkoBeHKo,
A.Il. 3aeu u np.

Leabio cTaTbu SBISETCS UCCIEI0BA-
HUE Tpoliecca CTaHOBIEHHs JTOTOBOPHOM
TEOPUH  TPOUCXOKACHUS TOCYIapCTBa
KaKk COCTaBHOM €CTE€CTBEHHO-IIPaBOBOMU
TEOPUH, W3YYCHHE B3MISAIOB YUEHBIX
HunepnanoB u AHITIHH, KOTOPBIE CTOSIITH
y UCTOKOB 3T0if Teopnn B HoBoe Bpewms,
0 TIpUYMHAX M TOCIEJCTBUSIX IEepexo-
Jla JIFoJIed U3 e€CTECTBCHHOTO COCTOSHUS
B COCTOSHHE TPa)JaHCKOE; H3yuyeHUe
MIPUHLIMIIOB [TOCTPOEHUS B3aUMOOTHOILIIE-
HUIl MEXy TOCYIapCTBOM U OOILIECTBOM.

H3i10:keHNe 0CHOBHOIO MaTepuaJia.
HauanbHble OAX0bI K OCMBICICHUIO UIEH
0OIIIECTBEHHOTO JIOTOBOPAa KaK OCHOBBI

CO3IaHMs TOCYIapCTBa OBUTH MPEIMETOM
paccMOTpeHHUs B IPEBHETpeyYecKoil (uo-
couu coducramu u croumkamu. B gact-
HOCTH, B YTBEP)KACHUH CO(PHCTOB O MPO-
HCXOXKACHUH O0OIIecTBa KaK CIEACTBUS
KOHBEHIINH, a HE €CTECTBEHHOTO TEUCHUS
BeIIeH, ¥ B Pa3IMueHUN CTOMKAMH I10JI0-
JKHTEJIIFHOTO W €CTECTBEHHOTO 3aKOHa.
Coducthl TakKe pasMBIIULUT HAJl TEM,
YTO SIBJISIETCS OCHOBHBIM €CTECTBEHHBIM
MIPaBOM YEJIOBEKa, U YCTaHOBUIIU, YTO ITO
cB0001a. TOIBKO CBOOOIHBIE JIFOJI MOTYT
MMETh OJMHAKOBHIE MpaBa. B nanbHei-
LIEM HaJl STUMH BOIIPOCAMH Pa3MbILLIISIIH
Coxkpar, [lmnaton, Apucrorens, a Takxke
JIpyTHe IPEBHETPEUECKHE M JPEBHEPHM-
ckne MpiciuTend. OTaenbHbIe HIeH JI0TO-
BOPHOH TEOpUH OBIIM IPEIMETOM pas-
MBIIJICHAH B MIKOJE ITOCTIIIOCCATOPOB.
DBOITIOIHS MU 0OIIECTBEHHOTO JJOTOBO-
pa TecHO cBs3aHa Takke c Quiaocodueit
CpenHeBeKOBbSl, B YaCTHOCTH, TAKHUMH €€
3HAUUTENbHBIMU (Qurypamu, kak Doma
AxBuHCKUH U Yiiibsam Okkam.

JanbHeiinee (GopMHpOBaHHE OCHOB
TEOpHH OOIIECTBEHHOIO J0roBOpa IMpH-
xogutcss Ha XVII-XVIII BB., Korma
B OCMBICJICHUH COIIMAIIBHO-(DHIOCOPCKUX
mpo0ieM BUAHOE MECTO HAauMHAET OTBO-
TUTHCS pasyMy. TOTYKOM K ATOMY MTOCITY-
KWJIM ~ aHTH(EOoNalIbHBIE  PEBOJIONINU.
Parpionanmsm — 3To cTpeMIIeHHEe OIIeHUTh
0OIIeCTBEHHBIE OTHOLICHUS C ITO3MILHI
«3IIpaBOTO CMBICIIA», IPUMEHUTH IIPaBHIIa
JIOTHKH, HallpUMep, €CIIM BCE JIFOAN PaB-
HBI OT IIPHPOJIBL, TO KAK MOYKHO OTIPABIATh
cocnoBHbIe puBmiiernu? Tak, cymiecTBy-
I0lIass HeCIPaBeIMBOCTh (EeoqaIbHOTO
o0riecTBa CTaHOBUIIACh BCE Oonee oue-
BU/IHOM, KOTJa pedb [Ula O MPUPOTHOM
paBeHcTBe Jrozei [7, c. 162].

IepBoii cTpaHoOH, rae Oblia COBep-
mieHa OypiKyasHas PEBOJIOIHMS, ObLTH
Hunepnanapl, crnemyromas peBOMIOIUSL
mpomsonnia B Annmu. Urorom mep-
BEIX PEBOJIIOIMOHHBIX BOCCTAHUH OBLIO
YTBEpP)KICHUE W Pa3BUTHE TEOPHU ecTe-
CTBEHHOTO TIpaBa U OOIIECTBEHHOTO
JIOTOBOpA, KOTOpbIe 0a3MpoBaliich Ha
panvoHanu3Me. 3HAUUTENBHBIA  BKJIAL
B pa3pabOTKy THX TEOPHU CIealli roj-
nanjackue yuénsle I'yro I'ponumii u bapyx
CnuHO3a, a TaKKe aHIIMHCKHUE YYEHbIE
Tomac ['066¢ u JI:xoH JIOKK.

Tax, omHUM U3 TpeAcTaBUTENEH
LIKOJIBI €CTECTBCHHOI'O IIpaBa, KOTOPBIi
pa3BUBAJ UICIO JOTOBOPHOTO MPOUCXOXK-
neHust rocymapctBa, Obu1 ['yro I'pommit
(1583-1645 rr). On Obul OmapEHHBIM

U BCECTOPOHHE OOpa30BaHHBIM HHJIEP-
JAHACKUM FOPUCTOM M IIO3TOM, OJHUM
U3 OCHOBATelied eCTeCTBEHHOIO IIpaBa
U COBPEMEHHOIO MEXIYHapOIHOIO Ipa-
Ba. Yxke B 15 ner I. I'pouuii momyumin
CTeNeHb JOKTOpa mnpaBa B OpieaHCKoM
yHuBepcutere. OH MOoCBATHI ce0st n3yye-
HHIO ITPOTECTAHTCKOTO OOTOCIOBUS 1 ObLI
HCKPEHHUM XPHCTHAHUHOM, OJHAKO OBIT
emé U CBOOOHBIM MBICIIUTEIEM, HACTOSI-
el CTPacTbiO KOTOPOIO CTaIH IOpUIUYC-
CKHE 1 TOCyapCTBeHHBIE fiena [5, c. 16].

I T'ponuro NpHHAIIEKHUT TEPBEH-
CTBO B TPAaKTOBKE HJEH OOIECTBEHHOIO
JIOTOBOpa KaK HMCTOPUYECKOTO COOBITHS
B )KM3HH 00I1I€CTBA, KOTOPOE BHIOMpAET HA
OCHOBE COIIalleHus onpenenénnyo dop-
MY IIPABJICHHUS; OJHAKABI 3AKIIOYEHHOE,
3TO COIVIAIICHHE HE MOXKET ObITh H3MEHe-
Ho [12, c. 620].

CormacHo yuenuto [pomms, korma
CYIIECTBOBAJIO «ECTECTBEHHOE COCTOSI-
HHUE», TOrga He OBIJI0 HM TOCYHAapcTBa,
HUH 4acTHOH cobOctBeHHOCTH. Jltomm
HaXO[WJINCh B XOPOIINX OTHOIICHHUSX,
MOJIB30BAJINCh ~ OOLIMM  MMYILECTBOM.
[TocTreneHHoO rOAM HavYadM 3aHUMATHCS
pasHBIMH HCKYyCCTBAMH MW peMEciiamu,
BECTH Pa3IMYHBIA 00pa3 JKH3HH, IOSBU-
JIMCh YeloBeueckue mopoku. Tak, mocre-
[IEHHO ocialisiercss CIpaBeaIMBOCTb,
HCYe3aeT PaBEHCTBO, MOSABIISACTCS YacTHAs
coOCTBEHHOCTh. Pa3BuTHe YenoBeuecTna,
yTpata UM MEepBOHAYaJIbHOW IIPOCTOTHI,
CTpeMIICHHE JITOJiel K OOILEHUIO, UX CIIO-
COOHOCTb PYKOBOJACTBOBAaTHCSI Pa3syMOM
NOOYIMIIO MX 3aKIIFOYUTh JOTOBOP O CO3-
JTaHWAW TrocynapcTsa [8, c. 241].

Teopust TOrOBOPHOTO IIPOUCXOKIE-
HHMS TOCYIapcTBa PE3KO IHPOTHBOCTOSIA
(heomambHBIM KOHIETIMSIM  OO’KECTBEH-
HOTO TIPOWCXOXKAEHUs BiacTh. «CHavana
oM OOBEIUHSUINCh B TOCYJApCTBO HE
10 GOXKECTBEHHOMY MOBEJICHHIO, — THCAJ
I'pouwnii, — a 10OPOBOJIBHO, YOSTUBIIUCH
Ha ONbITEe B OECCHIINK OTIENBbHBIX CeMel
npoTuB Hacuius. Tak, u3 rorosopa Oepér
Hayajlo rpakaaHcKas BIacTe» [2].

Wnest 1OrOBOPHOTO BO3HUKHOBEHHS
TOCY/IapCTBa BBICKA3bIBAJIACh B HUCTOPUH
MOJTUTUKO-TIPAaBOBOM MBICITH 33/I0JTO 10
I'ponuss. Hanpumep, B mpakTUKE CPEIHUX
BEKOB JIOTOBOPBI, KOTOPBIE 3aKIIOYAIUCh
Mexay Geonanamu, Mexiy Qeomanamu
u ropoxamu, Obuin (OPMOH, HCTOUHH-
KOM TIpaBa, B TOM YHCJIE€ M ITyOIMIHOTO.
Ho tonbko y I'ponust 1oroBop o co3ganuu
rocy/lapcTBa pacCMaTPHBAJICS KaK MCXO[-
HOE IOHSTHE TEOPHM TOCYJapCTBa, Kak



OCHOBa CaMOI0 roCyaapcTBa, MPOIOJIKa-
IOIIMXCS OTHOLIEHWH BIACTH M IOJIaH-
HbIX. Haunnas ¢ ['pouus noutu Bee Teope-
tuyeckue noctpoenuss XVII-XVIII Bs.,

KOTOpbIE OOBSCHSIM CYLIHOCTb, HpPH-
YHUHBI, CIOCOOBI CO3MAaHUSI TOCYAAapCTBa,
HCXOJIUIIN U3 ATOH TOUKH 3PEHHUS.

Tak, TpencTaBUTENN IIKOIBI €CTe-
ctBeHHoro npasa  XVII-XVIII  Bs.
HCIIONB30BAJIM MeTOJ (POPMAIIbHON JOTH-
KH B OOOCHOBaHHE MPABOBBIX ITOHATHI
U paccMaTpHBajHd OOIIECTBEHHBIH J10TO-
BOP Kak cIoco0 3aIlUThl €CTECTBEHHBIX
IIPaB uepe3 MEXaHU3M roCcyapcTBa, KOTo-
PpHIi Borwoniai odrryro Boito [9, c. 52].

B cBoeit pabore «O mpaBe BOWHBI
u mupa» [pommii mwmcan, 4yTO rocynap-
CTBO — 9TO COBEpIICHHAs CAECJIKAa CBOOO/-
HBIX OT HPHUPOABI JIOAEH, 3aKIou€éHHAast
paau coOmoaeHns pasa 1 00IIero HHTe-
peca. Ilpu3HakoMm rocymapcTBa SIBISETCS
BEPXOBHAsI BIIACTh, K aTpHOyTaM KOTOPOit
['pormii oTHOCHI WM3MaHHWE 3aKOHOB (Kak
B PEJIUTHO3HOM, TaK U B CBETCKOH 00na-
CTH), TIPaBOCYIHUE,
HOCTHBIX JIUIl U PyKOBOACTBO MX JESATEIb-
HOCTBIO, B3BICKAHHE HAJIOTOB, BOIPOCHI
BOWMHBI M MHpa, 3aKJIIOUYEHUE JJOTOBOPOB.
Ho cdepa nesrenbHOCTH TOCYHApCTBa
orpaHu4eHa MyOIMYHBIMY JICJIAMH, B 4ACT-
HBIE JIe1a OHAa MOXKET BMEIINBATHCS «B TOH
Mepe, B KaKkOi 3TO HEOOXOAMMO Ul MOJ-
JIepyKaHKs OOLIECTBEHHOTO MopsiiKay [2].

locymapcTBeHHass BIacTh  SIBISIET-
Csl CyBEpPEHHOH, a WMEHHO MBICIUTENb
OoTMeyall, 9TO ITO TaKas BIACTb, JEHCTBHS
KOTOpPOM HE TONYMHEHBI Jpyrod BIa-
CTH M HE MOTYT OBITH OTMEHEHBI TYyXOM
BIACTBIO MO €€ ycMmoTpeHuro. I'pormit
pasnuyan JBa HOCHUTENsS CyBEpPEHUTE-
Ta: B 00mEM M COOCTBEHHOM CMBICIIE.
OOmuM HOCHTEIEM BEpXOBHOH BIACTH
SIBIISIETCS] TOCYIapCTBO KaK COBEPIIEHHbIH
COI03, @ HOCHUTEJEM BEPXOBHOM BIaCTH
B COOCTBEHHOM CMBICIIE SIBIISICTCSl OJIMH
WA HECKOJIBKO YEJIOBEK, COINIACHO 3aKOo-
HaM ¥ HpaBaM TOTO WJIM MHOTO HAapoja.
CyBepeHHUTET Kak NMPHU3HAK BEPXOBCHCTBA
1 HEACTMMOCTH TOCYIapCTBEHHOI BIaCTH
HE 3aBUCHT OT CMEHBI ITpaBUTeNeH 1 hopm
MIPaBJICHMsI, TOTOMY YTO HCTOYHHUKOM BIIa-

Ha3sHAa4YCHUC J10JIK-

CTH SIBIISIETCS HApOX, a HOCHUTEJIeM — IIpa-
BUTEIIH.

Hogerif moaxox x mpobiemam oOmie-
CTBa, TOCYJapcTBa M TIIpaBa IOJIYYHII
JanbHeee pa3sBUTHE B TPYIAaxX Bbljaa-
IOLIETOCsl  HUJEepiaHackoro (¢uiocoda
u nonutudeckoro aesrens bapyxa Cru-
HO3bI (16321677 rT).

B cBoeli TeopuM OH pasMBILUILL
HaJ TEMH JX€ BOIpocamu, 4To U Ipo-
LU, B YaCTHOCTH: YTO TaKOE 3aKOHBI,
€CTECTBEHHOE TIPaBO, KaK OBIIO CO3IAaHO
TOCyIapCTBO, HO JaBaJl Ha HUX JpyTue
orBeThl. Tak, 3aKOHBI MPUPOIBI, MO €ro
MHEHHIO, OBbUTH PACKPBITHI YETOBEUECKHM
pazymom. OtTcrofia OH OOBSICHSET IPOHC-
XOXKJICHHE eCTeCTBEHHOro mnpasa. Yeno-
BEK — 9TO 4acTb HPHUPOJbI, [IOITOMY Ha
HEr0 PaclpOCTPAHSIOTCS BCE €CTECTBEH-
HBIC 3aKOHOMEPHOCTH U HEOOXOAMMO-
ctu. EcTecTBeHHOE TpaBo 3amperiaer To,
YTO HUKTO HE MOXKET M HHKTO HE XOYCT.
B ecTecTBEHHOM COCTOSHHHU JIFOAU JIPYT
JpYTy Bparu, HO BCE OHM PaBHBI B TOM
CMBICIIC, 9TO MMEIOT TIPaBo Ha BCE IO CBO-
eMy TIpOM3BOINIy W JKenaHuio. [Ipum Taknx
00CTOATENILCTBaX BO3HUKAET OIACHOCTH,
MTOCKOJIBKY TpoucxoanuT Oopnba. 3mech
cama mnpupoza, 1o MHeHH0 CHHHO3BI,
YKa3bIBaeT Ha CllaceHHe. DTO MEePEexXoi U3
€CTECTBEHHOT'O COCTOSTHUS K I'PaXIaHCKO-
My, T.€. K CO3[IaHHIO TOCYapCTBa.

OTINYUTENBHON YepTOH Ipaxk1aHCKO-
TO COCTOSIHUMS OblIa BEPXOBHAs BIIACTb,
KOTOpasi SIBISIETCS OOLIMM JyXOM TOCY-
napcrBa. ToNbKO OHAa MMEET MpaBo orpe-
JIENIATh, YTO TaKOoe JOOPO U 3710, UTO TAKOE
XOpOIIIO, a YTO IUIOXO, YTO CIIPABEATIHBO
W HECTpaBeJIMBO M T.J., UMEET IIPaBO
M3/1aBaTh 3aKOHBI, PELIaTh BOIPOCHI Mpa-
BOCY/IHsI, BOIHBI M MHpa U 1Ip. Bee 1omk-
HbI [TOJYHUHSATHCS BEPXOBHON BIIACTH.

CnuHO3a He JIOMyCKajd, 4YTO JIFOAM
MOT'yT HE TOBUHOBATHCS BIACTH, HO €CIH
BJIACTh HE BBINOJIHSET CBOM K€ 3aKOHBHI,
TO 3TO MOXKET MPUBECTH K TOTEpe CTpa-
Xa, K HEIOBUHOBEHHIO M IPEKPALICHUIO
001IecTBEHHOTO J1oroBopa. To ecTh, ecre-
cTBeHHBIM npaBoM CIIMHO3a NpU3HABAI
MpaBo Hapoja Ha BoccTanue [8§, c. 250].

B oTroM CymecTBeHHO — OTIMYa-
muchk 3ol [. Ipomms m b. CrmHo-
3bl. [locnennmii ObUT Gotee CBOOOIHBIM
B CBOWX PACCyXXIEHHIX M HAJIEISUT HapOox
MIPAaBOM TIPH OTIPEAETIEHHBIX 00CTOSATEINb-
CTBaX HW3MEHHTb BEPXOBHYIO BIJIACTb.
B nmanpreiimeM 3TOT nmpuHIUT OyIyT He
TOJIBKO OOOCHOBBIBAaTh JIpyrHe IpOCBe-
THUTEIH, HO M TPOIUCHIBATh 3TO KaK HOp-
My B HOPMAaTHMBHBIX aKTax, Harpumep,
B Jlewiapauun nezaBucumoctu CILIA
1776 n np.

Bonbmioit Bkian B (opMupoBaHUE
TeopHun OOIIECTBEHHOTO JOTOBOPA MyTEM
00OCHOBAaHMSI ~ €CTECTBEHHOTO  IIpaBa
YesoBeKa Ha KH3Hb ObIT caenan Tomacom
To66com (1588-1679 rr.), aHmIHiiCKUM
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¢unocooM U MOTUTHIECKUM JEATEIIEM.
Ero Teopust ocHOBbIBanach Ha HOBBIX
MIPUHLUINAX, OTINYHBIX OT CPEIHEBEKO-
BBIX, BBIXOAWJIA M3 Ka4E€CTBEHHO HOBBIX
MIPEJICTABICHUI O ueloBeKe, OOLIecTBe
U TOCYIapCTBe, KOTOpble ObUIH cop-
MHUPOBAaHbl TOYHBIMH HAyKaMH, KOTO-
pble aKTHBHO pa3BHBAJIMCh B TO BpeMs,
U MaTepHaIuCTHYeCKO Qumocodueit
[11, c. 195-196].

OTHOCHUTENFHO MPOUCXOXKICHUS TOCY-
napcrea T. ['o66¢ B cBoeil pabore «Jleu-
adan» mmHcalm, 4YTO JUIS YCTAHOBICHHS
o0rIeit BIacTH HEOOXOIMMO, YTOOBI JTFOITH
Ha3HA4YMIIM OJJHOTO YeJloBeKa WM coOpa-
HHE JIIO[eH, KOTOpble MX HpEICTABIISIIA
ObI; 4TOOBI KaXK/IbIi YEJIOBEK CUMTAll Ce0st
JIOBEPUTENIEM BCEro, YTO MPEICTABUTEIb
Hapona Oyner Jenarb caM WM 3aCTaBUT
JieNaTh IPYTUX B LIEJSX COXPAaHEHUS MUpa
1 0e30MacCHOCTH, U MPU3HABAI ce0st OTBET-
CTBEHHBIM 32 9TO; YTOOBI KaXIbIii TOKOPUII
CBOIO BOJIIO U CYXK/ICHHE BOJIC U CYKICHHIO
TIPECTaBUTENEH OOIIECTBEHHOCTH. ITO
0oJIbIIIe, YeM COIACHE WITH CIMHOYIIHE.
DT0 pealbHOE EIMHCTBO, BOILUIOMIEH-
HOC B OJIHOM JIMIIC IO JIOTOBOPEHHOCTH,
3aKJIFOYEHHON JIFOIbMU MEKJly cO0O# Tak
e, KaK ecin Obl KaXK/IbIi YeIOBeK cKa3all
JPYTOMY: s YIOJHOMOYMBAIO 3TO JIUIIO
WM 3TO coOpaHue JIFoAeH U Nepenaro um
[PpaBO YHPABIATH COOOW IIPH YCIIOBHH,
YTO ThI TAKUM k€ 00pa3oM Iepeaib eMy
CBOE IIPaBO U O7I00PHILIL BCE €0 ICUCTBHS
[3, c. 184-185].

Mcexons u3 npuBeEHHBIX MOI0KECHUN
yuénslii B.B. T'amxueB ormeuaet, yTo
oOmecTBeHHBIN noroBop, mo T. T'o66cy,
WMeeT JBa acmeKra: 1) JIOAM JOJDKHBI
COINIACHTHCS Ha CO3JIaHHE O0IIECTBa KOJI-
JICKTHBHO M OTKA3aThCsl OT MPaB, KOTOPHIC
OHHM MMEJIH B €CTECTBEHHOM COCTOSIHHM;
2) OHM JOJDKHBI BHIOpaTh YeOBEKa HIIH
[IPAaBUTEIbCTBO, KOTOpOe OyIeT CIeauTb
32 BBIINOJIHEHHEM 3TOro J0roBopa. MHbI-
MH CJIOBaMH, JUIS BBIXO/Ia M3 €CTECTBEH-
HOTO COCTOSIHMS JIFOIU JOJDKHBI JIOTOBO-
PHUTBCS J)KUTh BMECTE IO OOIIEMY 3aKOHY
U CO37aTh NPUHYAUTEIbHBIH MEXaHU3M
OOIIECTBEHHOTO TOTOBOPa sl cOOITIO/Ie-
Hus ero [1].

Ilostomy cormacno ITo60cy, »ToT
JIOTOBOP  JIOJDKEH OBITh  HEH3MECHHBIM
1 ONUpaThCs Ha J0OPOBOJIBHYIO Mepeiady
JFOZIBMH CBOMX HWHJMBH/yaJlbHBIX TIpaB
a0COIIOTHOMY MOHAPXY, KOTOPBIH JOJKEH
HX rapastuposars [12, c. 620].

Henbto rocymapctBa ['0066c ompe-
nenser  obecrieyeHne — O€30MAaCHOCTH.
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Ho onnoBpemeHHO rapanTueii 6e3onacHo-
CTH HE MOXeET ObITh 00beTMHEHHE HeOOIb-
LIOr0 KOJIMYECTBA JIFOACH, BeIb Jaxe
HE3HAYUTENILHOE TIOTIOJIHEHHE TOH WIIH
HHOI CTOpOHBI NPHIAET eil Takue OOIb-
1IMe NPeUMyIIecTBa B (hM3UUECKOH cuie,
KOTOpBIC BIOJIHE 00ECIeUnBaIOT el mode-
JIy ¥ IOTOMY HOOILPSIOT K 3aBOCBAHUSIM.

Camo0 Ke TOHSATHE TOCYHZapcTBa
MBICIIUTENTb ONpENeNsIeT TaK: «Trocynaap-
CTBO — 3TO €AWHOE JIUI0, KOTOPOE CTAJIO
OTBETCTBEHHBIM 3a JICHCTBHS MHOXKECTBA
mofedl MyTéM 3aKIIIOYCHHsS B3aUMHOIO
JIOrOBOpPA, BCIO MOIIb HApOAa U BO3MOXK-
HOCTH TakK, KaK CYMTACT HY)XHBIM JUI HX
cornacus 1 oOIei 3ammrei» [3, ¢. 187].

OO1ecTBO CyLIECTBYET, MOTOMY 4YTO
B TO BpeMs, Kak B IPHpOJE Belled He
ObLTO HUKAKOW BIIACTH, KOTOpasi ObI MOT-
Jla HaKazaTh HApyLIUTENs, TEIeph €CTh
cyBepeH. CyBepeH — TOT, KTO SIBISIET-
Cs ONUWIIETBOPEHHEM OOIIEeCTBEHHOCTH,
a BCE OCTabHBIE — eT0 Mo aHHbIe. [0006¢
YTBEpI)KIall, 9TO CyBepeH JODKEH MMETh
abCOIOTHYIO BIIACTH MJISI TOTO, YTOOBI
noroBop Obun ycremHbM. CymiecTByeT
JIBa ITyTH TOJIy4E€HHUs] BEPXOBHOM BJIACTH:
1) ¢usuyeckas cmia; 2) 10OpPOBOIBHOE
COIVIAILICHUE JIIOEH MOAYMHHUTBCA OJIHO-
MY JIMILy WK COOpaHHMIO JIFOAEH B HaJIeK-
JIe, 4TO 3TO JIMLO WK 3TO cOOpaHue CMo-
XKET 3alUTUTh UX OT BCEX OCTaJIbHBIX.
Mbl HEe MOXEM YHHUYTOXAaTb BIIACTb,
MOCKOJIBKY 3TO EJMHCTBEHHAs TpaHHIA
MeXIy 0C30MaCHOCTBIO U €CTECTBECHHBIM
cocrosiareM. COITacCHO 3THUM apryMeH-
TaMm MOpaJb, OJIUTHKA, OOIIECTBO U BCE,
YTO MPUXOIUT BMECTE C HUMH, SIBISIFOTCS
MPOCTHIMH  YCIIOBHUSIMH TSI CYIIIECTBO-
BaHMs Jiofei. s momuepskanus oOre-
CTBEHHOTO JIOrOBOpPa CYBEPEH [OJDKEH
obnagarh aOCONIOTHOM BJIACTBIO, 3TO HE
aMOpaJIbHO WJIM HECIIPABEUIMBO — 3TO
neHa crokoictBusa. Tonmpko mocie 3Toro
co3naéress OOIIECTBO, JIIOAM HAYUHAIOT
XKHThb W COTPYJHHYATh MEXKIy COOOH.
Tak, OOLICCTBEHHBIII AOTOBOpP SBISETCS
OCHOBHBIM HCTOYHHMKOM, TapaHTHPYyeT
CITOKOMHYIO KH3Hb [§, c. 264].

Hapon mor BeIOpaTh MEXTy 3aKIIO-
YeHHeM JIOTOBOpa M BO3BpAICHHEM
K €CTECTBEHHOMY COCTOSTHHIO, B KOTOPOE
HHU OJH YEJIOBEK, 110 MHEHHIO MBICIIH-
TeJIs, HE 3aX0YeT BEPHYThCH, MOCKOIbKY
B €CTECTBEHHOM COCTOSIHMHU OblIa «BOWHA
BCEX MPOTUB BCEX», CYIIECTBOBAJ CTPax
HE3aUMIIEHHOCTH W HOCTOSHHAS YIpo-
3a HaCWJIbCTBEeHHOH cmepTH. Ho B To ke
BpeMs, 3aKJIOYMB JIOTOBOP, HUKTO HE

HUMEeT IpaBa HApYIIUTh €ro YCJIOBHS.
Ha B3mmager T. T'oOOca HakmagsIBamn
OTIEYaTOK COOBITHS B COBPEMEHHON eMy
Anrmun. 970 ObUTH BpeMeHa OypiKya3HOi
PEBOIIOINH U CTPEMIICHHE CHATH C JIOJDK-
HOCTH KOpOJISi — abCOIOTHOTO MOHapXxa.
C OnHOM CTOPOHBI, MOJKHO CKa3aTb, YTO
Teopuss [000ca wMena peakIMOHHBII
XapakTep, MOCKOJIbKY MpU3Bajia IOBUHO-
BaThCs CYLIECTBYIOIIEH BIIACTH, KaKOi ObI
OHa HH OblIa, U CyBEpPEHY, KOTOPBIHA ObLIT
HEOTPaHMYEHHBIM B CBOMX mpaBax. Ho
C JIPYroil CTOpOHBI, OMYCKaeT B Kpai-
HEM Cllyyae, KOTJa CyBEpeH HapyIIuT
€CTeCTBEHHBIH 3aKOH M OyJeT 3acTaBIIsTh
WHMBU/IA JIMIIATh KOTO-TO JKU3HM HJIH
HAHOCHUTH cebe yBeubs, TO HApPOI MOXKET
B TaKOM CIJTydyae TOIHSITHCS IPOTUB CyBe-
pena.

Jlpyrue B3mIsibl BBICKa3bIBal J[KoH
JIOKK, KOTOpBIH TaKKe HaXOMWJICS IO,
BIIMSIHUEM MCTOPHYECKUX COOBITHI, KOTO-
pble TPOMCXONMIN B AHIIUM, & UMEHHO
9T0 Ob1I0 BpeMs «CIIaBHOI» PEBOIIOLIUH.

Jlxon Jlokk (1632—1704 rt.) — aHmmii-
ckuil puocod U MOTUTUUECKUN MBICIH-
Tenb. B mpousBenenun «/IBa Tpaxrara
0 mpasieHuU» JIOKK MOABEPr KPUTHKE
TEOJOTNIECKU-TIATPHAPXATBHYIO TEOPHUIO
1 U3JIOKHJI CBOIO KOHIICTIIIHIO €CTECTBEH-
HOTO ITpaBa M 0OIIECTBEHHOT0 JOT0BOPA.

Konnenmms Jlokka moaBoamia WUTOT
MIPEANIECTBYIOMIEMY pa3BUTHIO  TIOJIHU-
THUKO-TIPABOBOM HJICOJIOTHH B 00JacTH
METOZIOJIOTUM ¥ COJICP)KAHUS TEOPUH
€CTECTBEHHOIO IIpaBa, a IPOrpaMMHbIC
MIOJIOXKEHUSI ero JOKTPUHBI COJEpiKau
Ba)KHEHILIME TIOCYJapCTBEHHO-NIPABOBbIC

MPUHIMIIBL  TPAXKIAHCKOTO  00IIecTBa
[6, c. 203].
Ilo cnoBam Jlokka, ecTeCTBEHHOE

COCTOSIHME 4YeJIOBEKa — 3TO COCTOSHHUE
CcBO0OJIBI O3 BCSIKOIO BMEIIATEILCTBA CO
CTOPOHBI NpyTux Ntoneil. OmHaKo 3TO HE
COCTOSIHME TIOJTHOM CBOOOJIBI: YEIOBEK HE
MOXET JIeNaTh BCe, 4YTO eMy 3abiaropac-
CYIUTCS, WIX TO, YTO JpyTHe OYIyT OCYXK-
JiaTh.

Jltonu cumTaloTCcs paBHBIMH B TaKOM
COCTOSIHMHM, a, CJIEJOBaTeNbHO, PaBHbI
nepest 3aKOHAMU IPUPOJIbI. 3aKOH MPHUPO-
IIbl, IpeAOCTaBICHHBI boroMm, sBisercs
[JIaBHOHM HJIeeil B HPaBCTBEHHON KOHIICTI-
nun Jlokka. DTOT 3aKOH MOTYEPKHUBAET,
YTO MBI HE MMEEM IIpaBa [ellaTh BpPEH
JIPYTHM, TOTOMY YTO MBI BCE PaBHBI ITEPET
Borom. Takum o00pa3oM, €CTECTBEHHOE
COCTOSIHHE — 3TO COCTOSTHHE, B KOTOPOM
JIIOM CBOOOZHBI M MOTYT MPECIeI0BaTh

CBOM COOCTBEHHBIE HAMEPEHUs], TaKOil
THUTI KU3HU SIBIISICTCS MAPHBIM.
[Hosromy Jlokk cuMTan, 4TO JHOOU

3aKIIIOYMIM  OOILIECTBEHHBIH  TOTOBOP
IUI TapaHTUU MX ECTeCTBEHHBIX IMPaB,
HO MPU 3TOM OHH OTKA3aJUCh OT Camo-
CTOSITEIBHOTO O0ECIeueH s TaKuX TIpaB,
MMOCKOJIBKY TapaHTOM BOJIBHOCTEH OBLIO
rocynapctBo. locymapcTBO — COBOKYII-
HOCTH JIIOJIEH, KOTOpBIE OOBETUHILTUCH
B OJIHO II€JI0€ TIOJ] STH/I0H yCTaHOBJIEHHO-
TO UMM OOIIETo 3aKOHa M CO3/1alH Cynied-
HYI0 MHCTAHIHUIO, KOTOpasi YIIOJHOMOYe-
Ha yJa)XUBaTh KOHQIIUKTHI W HAaKa3bIBaTh
npectynHukoB. Llenmpro coszmaHumst rocy-
napctBa JlxoH JIokk ompenernsur moiu-
THYECKOe MapTHEPCTBO, KOTAA KaXKIbIi
MOXET pealii30BaTh CBOM T'PaXKIAHCKHUE
mpaBa. To ecTh TOCYAapCTBO CO3MAHO JIJIst
rapaHTUU €CTECTBEHHBIX MpaB (cBoOOA,
PaBEHCTBO, COOCTBEHHOCTb) U 3aKOHOB
(Mup u Ge30mMacHOCTh), OHAa HE JOJDKHA
[OCSTaTh HA ITH MPaBa, BCE OIDKHO OBITH
OpPTaHM30BaHO TaK, YTOOBI €CTECCTBCHHBIE
mpaBa OBUIM HAAEKHO TapaHTHPOBAHEIL.
[aBHasT OMACHOCTH JISI €CTECTBEHHBIX
IpaB W 3aKOHOB BBHITEKAeT W3 IpPHBHUIIE-
r'uid, 0COOCHHO W3 MPUBWIETUI HOCHTE-
JIeH BIACTHBIX MosiHOMOouuH [7, c. 203].

Co3/1aB  MOJHMTUYECKOE  OOIIECTBO
U TPaBUTEIBCTBO, JIIOAU TOIYYalOT TPH
BEIllM, KOTOpPbIE OHU HHUKOTAAa OBl He
HUMeITH, eciu Obl OCTaJKCh B €CTECTBEH-
HOM COCTOSIHUH. DTO 3aKOHBI, CyaeOHast
U UCIOJHUTENbHAS BIAacTh. Kax bl
YEeNOBeK TOAYUHSIECTCS BJIACTH, 3aTO
BJIACTh 3AIIUIIAET €Tr0 OT arpeccopos,
KOTOpbIe  HapymaroT  €CTeCTBEHHBII
3aKOH.

WNHbIMU crioBamu, TJIaBHOW JI€ATEIb-
HOCTBIO CyBepeHa sBJSIETCS  3alluTa
COOCTBEHHOTO Hapoja, €ro HMYIIeCTBa
U BbITNONTHEeHKE 3akoHOB. Korna st QyHK-
LUK HE BBITIOJHIIOTCS, U CyBepeH Jei-
CTByeT HE B MHTEpecax CBOEro Hapoja,
TO HAPOJ UMEET MPAaBO BOCCTATh HAa OCHO-
BaHMM HEBBIIOJHEHUS OOIECTBEHHOIO
JIOTOBOPA MEX/Ty HapOIOM M BIacThio [1].

Tax, JIokk oT™Meuas, 4yTo JIIOAH, CTPOst
TOCyIapcTBO, TEpelaloT HE BCe IpaBa
ToCyapcTBy, kKak y I'o66ca, a Tompko Te,
KOTOpBIC CYHUTAIOT HEOOXOMUMBIM TIepe-
nate. B wacTHOCTH, TpaBO Ha KH3HB,
HMMYIIECTBO, CBOOOIY, paBEHCTBO YeJO-
BEK He mepenar HU MpU KakuxX 00CTos-
TENBCTBAX. DJTO HEOTUYXKJAeMble Ipa-
Ba, (aKTHYECKH OHHW YyCTaHABIMBAIOT
npeaen Al BIacTH. To ecTh B TEOPUH
Jlokka rocymapcTBo moiydaer OT Hapo-



Ja, KOTOpLIﬁ €ro cosgali, CTOJbKO IIpaB,

CKOJIBKO HEOOXOMMO, YTOOBI CO371aTh
JUISL JIIOZICH HOpMaJIbHbIE YCIIOBUS IS
pean3aluy UX eCTECTBEHHbIX, HEOThEM-
neMbIx npaB. CrenoBaTelbHO, OCHOBHASI
LeJb CO3MAaHUsI TOCylapcTBa — OXpaHa
COOCTBEHHOCTH, OOECIeUeHHe TpakiaaH-
ckux uHrepecon. Tawke JIokk oTmeuaer,
KaKAMH CPEICTBAaMH 3TO MOXKET JAeNaTh
TOCYIapCTBO. DTO 3aKOHHOCTB, paszieie-
HUE BIIacTeil, ycTaHOBIEHUE Takol (op-
MBI TIpaBIIeHNUs1, KoTopasi Oyaer onoOpeHa
HapoJIOM, M OTMEYaeT IPaBO HapoJa Ha
BOCCTaHHE B Cily4yae 3JI0yHnoTpeOiIeHus
BJIACThIO [8, c. 273-274].

DakTHYECKH yKE B TEOPUM ecTe-
CTBEHHOT'O TIpaBa 1 00IIECTBEHHOTO JI0T0-
Bopa Jlokka ObLIM 3a70KE€HBI MPUHIIUIIBL
OyprKya3HOTro KOHCTHTYIIMOHAIIU3MA,
KOTOpbIe Hauanu 3apoxnaarscs B XVII B.
B EBpormie. Takxe MOXXHO OTMETUTH, YTO
yueHue JIokka CTajo BEpLIMHOM IOJIU-
THUYECKON U MpPaBOBOW MBICIH TEPHOAA
panHeOypKya3HBIX peBoonuid. MIMeHHO
OH, YUUTBIBast ONBIT OyprKya3HOH U «CI1aB-
HOW» PEBONIONMK B AHIVIMH, CO3JIaJ Ha
OCHOBE TCOPUH HPE/IIECTBEHHUKOB yue-
HHE, KOTOPOE CTaJI0 OCHOBOW IS TEOPHU
B crnenytomieM XVIII B. — Beke I[Ipocse-
IIEHUS U JIBYX KPYHHEHIINX OypxKya3HbIX
peBomtonii HoBoro Bpemenu Bo Ppan-
muu u CIIA.

Takum 00pa3om, B TEpHUOA PaHHUX
Oyp’KyasHBIX  PEBOJIIOLHMH  yTBEpIU-
Jach TEOpHsi OOILIECTBEHHOTO JOTOBOPA,
Hanuta cBo€ passutue B Tpynax I. I'po-
nus, b. Crnunossl, T. T'000ca, /. Jlokka.
OTH y4EHBIE UCCIIEIOBAIN BOIIPOC 00IIe-
CTBEHHOT'O JIOTOBOpa, ONHPAsiCh Ha MOHS-
THE €CTECTBEHHOI'0 COCTOSHUS, rocyziap-
cTBa, cyBepeHuTera. Ho oHM mo-pasHomy
UHTEPIPETUPOBAIM  JAHHbIC IIOHATHS.
YV ka/10r0 — CBOE MPE/ICTABICHUE O COCY-
IIECTBOBAaHUU JIIOICH B €CTECTBEHHOM
COCTOSIHMH U B TPXKIAAHCKOM, O TPUYHHAX
CO3/1aHMs TOCYAAPCTBA, O B3AUMOOTHOILIE-
HHUAX BiacTu u obuecrBa. Ho B oOuiem,
MOHATHE  OOIIECTBEHHOTO  JIOTOBOPA,
OMHMPAsCh HA TOUYKY 3PEHUS YIIOMSHYTBIX
YUEHBIX, MOYKHO OTIPEICITUTh: KaK 0OIIyIo
JIOTOBOPEHHOCTH JIIOZIEHl M BEpXOBHOTO
MIPaBUTEISI, IIETBI0 KOTOPOH  SIBISETCS
3alIuTa MHTEPECOB M TpaB Hapo/a.
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OCOBEHHOCTHU OCYHIECTBJIEHUA KOHTPOJIA
3A COCTOSSHUEM TEXHUYECKOM 3AIIUTHI UH®OPMAIIUU
MOJPASAEJTEHUAMU T'OCYIAPCTBEHHOM CJOYXKBbI
CHEILMAJIBHOM CBA3U YKPAUHBI (IIO MATEPUAJIAM
JHEIIPOIIETPOBCKOM OBJIACTH)

Errennii KYTHU,

3aMECTHTENb HaJaJIbHUKA YIIPABICHUS PEKIMA ¥ TEXHUIECKON 3alUTEl HH(POpMauu
I'maBHoro ynpasienust HanponanpHo nonuimu B JIHEponeTpoBekoi 001acTH,
Ipero/aBarelb Kaeapbl OepaTHBHO-PO3BICKHOM AEATENbHOCTH
JIHepomeTpOBCKOTO TOCYIapCTBEHHOTO YHUBEPCUTETa BHYTPEHHHX eI

AHHOTAIUA

B crarbe HCCIICAYIOTCA 0COOCHHOCTH OCYLICCTBJICHUA KOHTPOJIA 32 COCTOSTHUEM TEXHUYECKOM 3alUThI HHq)OpMaLIPIH noapasaelie-

HusiMH [0CyapcTBEHHOI CITy)KOBI CTIeIMaIbHON CBA3M YKpaWHbL. AHAIN3 M PEKOMEH/IAINH TPOU3BOIMIINCH HA OCHOBE MaTepHalioB
yKa3aHHOH BBIIIE CITyKObI B JIHENPONETPOBCKON 001acTH. AKLIEHTHPYETCsl BHUMaHUE Ha TOM, YTO OJTHMM U3 OCHOBHBIX HAIlPaBIICHUIT
roCy/ZapCTBEHHOM MOJIMTUKY 110 BOIIPOCaM oOecedeH sl HallMOHAIbHOH Oe30ornacHocTH B MH(GOPMAaLMOHHOHU cdepe sABisieTcs odecie-

YeHne HHPOPMAIIMOHHOTO CyBEpEeHUTETa YKPanHbI.
KuroueBble cioBa: [ocynapcTBeHHas ciyx0a crielHaibHON CBSI3M U 3aIlUThI MHGOpPMaIMK YKparuHbl, HallMOHabHAs Oe3omnac-
HOCTb, MHpOpPMAIMOHHAsA cepa, aBTOMAaTH3UPOBAHHbBIE CUCTEMBI KJIacca 1, KOMIUIEKCHAs CUCTEeMa 3allUThl HHPOPMALHH.

FEATURES OF MONITORING THE STATE OF TECHNICAL PROTECTION OF INFORMATION
BY DIVISIONS OF THE STATE SERVICE OF SPECIAL COMMUNICATION OF UKRAINE
(FOR THE MATERIALS OF THE DNIPROPETROVSK REGION)

Evgeny KUTNIY,

Deputy Head of the Regime and Technical Protection of Information Directorate
of the Main Directorate of the National Police in the Dnipropetrovsk Region,
Lecturer of the Department of Operational Investigation Activities
of the Dnipropetrovsk State University of Internal Affairs

SUMMARY

The article explores the features of monitoring the state of technical protection of information by units of the State Service for
Special Communications of Ukraine. Analysis and recommendations were made on the basis of the materials of the above service in
the Dnipropetrovsk region. It focuses on the fact that one of the main directions of state policy on ensuring national security in the
information sphere is ensuring the information sovereignty of Ukraine.

Key words: State Service for Special Communications and Information Protection of Ukraine, national security, information
sphere, class 1 automated systems, integrated information protection system.

IlocranoBka mnpodiaembl. CoracHo
3akony YkpamHel «O0 OCHOBaxX HaIMO-
HAJIBHOW 0€30MacHOCTH YKpauWHbD) OTHUM
U3 OCHOBHBIX HAIIPABJICHUN TOCyAap-
CTBEHHOHM TMOJWTHKKA TIO BOMpOcaM 00e-
CIICUCHUs HAIMOHAJIBHON 0e301macHOCTH
B MH(OPMAIMOHHON cepe sBisieTcst 00e-
crieueHre MH(MOPMAIMOHHOTO CYBEpPEHH-
TeTa YKpauHbl; COBEPILEHCTBOBAHNE TOCY-
JIAPCTBEHHOTO  PEryIMpOBaHMs Pa3BUTHSA
nHPOPMALMOHHOI cdepbl MyTEM CO3TaHUs
HOPMaTHBHO-IIPABOBBIX aKTOB M KOHOMH-
YECKHUX MPENOCUIOK I Pa3BUTHS HALU-
OHAJTLHOM MH(OPMAITMOHHOH HH(pACTPYK-
TYpBl M PECYpCOB; BHEIPECHHUE HOBEHIINX
TEXHOJIOTHI1 B 9TOI cepe; NPUHITHE KOM-
TUIEKCHBIX MEp MO 3alUTe HAIMOHAIBLHOTO
HHPOPMAITOHHOTO TIpoCTpancTsa [1].

AKTYyaJIbHOCTb Te€MbI HCCJIE0BA-
HUSI TIOATBEP)KIAETCS TEM, YTO COBpE-
MEHHBIH dTam  pedopMm B  YKpanHe
B YCIOBHAX COLMAJIBHO-DPKOHOMUYECKHX,
MOJUTUYECKUX CABUIOB, IOJISPU3ALUKI
MHEHMH M OOIIECTBEHHBIX JIBW)KEHHH,
OOHOBJIGHUSI ~ 3aKOHOJATEeNIbCTBA  00Y-
CJIOBJIUBA€T  HEOOXOAUMOCTH  0CO00r0
BHUMaHUsI K MpoOieMaM COOTIOACHUsS
peXUMa CEKPEeTHOCTH U TEXHUYECKOH
3aiuThl MHGOPMAIMK TIPU OCYIIECTRIIe-
HUM CITy)KeOHOH [esITeTbHOCTH B TOCY-
JIapCTBEHHBIX OpraHax, OpraHax MECTHO-
r0 CaMOyIpaBJICHUS, HA MPEANPUSNTHIX,
B yupexaeHusx, opranuzanusx. Cooo-
JieHue TpeOOBaHUI 3aKOHA BCEMH CYOBEK-
TaM¥, KOTOpBIE HAJEJCHBI IPaBOM 00pa-
OarpIBaTh HHPOPMAINIO, COCTABIISIONIYIO

CITy)KeOHYI0 MJIM TOCYIapCTBEHHYIO Taid-
HY, TTO3BOJIUT 00ECIIEYNUTh rOCYIapCTBEH-
HyI0 6e3omacHoCTh [2, c. 485].
CocrosiHue wucciaenoBanusi. Hayu-
HBI aHAIM3 TI0 BOIPOCAM, CBSI3aHHBIM
C ompejelieHHeM podiaeM oOecredeHust
TEXHUYECKOM 3amuThl  uH(MOpPMAINH,
COXpaHEeHHE CIyXkeOHOH U Tocymap-
CTBEHHOI TallHbl MOCTOSIHHO HaXOMSITCS
B TIOJIC 3pEHUS KaK OTEUECTBEHHBIX, TaK
1 3apyOeKHBIX YUEHBIX. Pa3Hble acTIeKThI
9TOM MPOOIEMBI NCCIIEOBAIIN TaKHE yu&-
HblCe W TpakTukyu, kak: B.FO. Apremos,
C.JI. bepsenxo, A.B. benuii, B.I. I'pu-
menko, A.®. Jlomkenkos, B.B. Edpumos,
B.II. 3axapos, .M. 3y6au, O.B. Kupu-
venko, J[.B. Kymenko, B.II. Mexu-
Boii, B.B. Maxkapenko, A.M. Mapymax,



B.A. Huxonailuyk, O.B. HoBukos,
AWM. Hwuzenpnuk, B.JI. Iluonkun,
C.II. Ilekapckumii, C.A. Ilanaciok,

2.B. PepkkoB, B.A. Uepkos, M.1O. Yep-
koBa, M.M. IOnaxkos, A.A. [llnoma u ap.
OpHaKo yKa3aHHBIE BOIPOCHI HCCIE-
JIOBaHbl HEIOCTaTOYHO NIyOOKO, MOJI-
TBEPXK/ICHUEM UYEMy SIBISCTCS OONbIIOe
KOJIMYECTBO HApPYUICHHH, BBIIBISIEMBIX
NIOIpa3AeIICHUSIMU T'ocynapcTBennoit
CIIyKObI CIIEIIUAJIbHOM CBA3M YKPauHBL.
eabio u 3aga4eil cTaTbU SBISIETCS
OCBEILICHHE OCOOCHHOCTEH OCyILEeCTBIIC-
HUSI KOHTPOJIS 32 COCTOSTHUEM TEXHHYe-
CKOM 3aIuThl HHGOPMALUK MOpa3ielie-
HusmMu [ocynapcTBeHHON crienuaibHON
CBSI3U YKpauHbI Ha IPUMEpPEe MaTepuaion
JlHerponeTpoBckoii 001acTH.

H3no:xeHne 0CHOBHOIO MaTepuasa.
O00011eHNE TaHHBIX 110 OCYIIECTBICHHIO
KOHTPOJSI 332 COCTOSHHEM TEXHHUYECKOH
3aUThl  MHGOPMALUK  JTOJKHOCTHBIMH
munamu [ocynapcTBeHHOH CiryKOBI crie-
[UAITLHON CBSI3M ¥ 3aIIUTHI MH(OpMAIIIHI
Vkpanns! (['occriencBs3n) Ha TEPPUTOPUI
JlHenponeTpoBcKoil obnacTH OcBelaeT
HEKOTOpbIe mo3unui [3, c. 3—-12].

B teuenne 2014-2018 romos oxsa-
YeHbl TpoBepkamH: locyaapcTBeHHOE
areHTCTBO BOAHBIX PECYpPCOB YKpaHHBI;
TocynapcTBEHHOE areHTCTBO — PBIOHOTO
X03sicTBa; HanmoHalbHOE areHTCTBO
VYKpauHbI 110 BONIPOCaM roCyJapCTBEHHOM
ciyx0b1; [ocymapcTBeHHOE areHTCTBO
JIECHBIX PECYpPCOB YKpauHbl; YIIPaBICHUS
locymapcTBeHHOI Cyk0BI YKpawHBI 110
BOTIpocaM O€30MacHOCTH IMHUIIEBBIX MTPO-
JIyKTOB ¥ 3aIIUTHI MPaB IMOTpeOHTENeH;
locymapcTBeHHass ayaMTOpCKasi CIyxkoOa
VYkpaunsl; [ocynapcTBeHHas Ka3Hauel-
ckas ciryx06a; [ocynapcTBeHHas GrcKalb-
Hast ciyx0a Ykpausel, [leHCHOHHBIH
¢doun Yrpaunbl; [ocynapcTBeHHast KO-
JIoTUYecKas MHCIEKUus YKpaunsl, [ocy-
JTapCTBEHHOE areHTCTBO  aBTOMOOMIIb-
HBIX JIopor YkpauHbl; [ocynapcTBeHHast
MUTPALOHHAS cryx0a  YKpauHBI,
AHTUMOHOTIONIBHBIM ~ KOMHTET  YKpawu-
Hbl; MUHHCTEPCTBO IOCTULMM YKPAauUHBI;
MuHnctepeTBO 00pa3oBaHMS W HAyKH
VKpauHbl; OpraHbl MECTHOTO CaMOYIIPaB-
neHnst (TOPOJICKUE COBETHI, OOJIaCTHBIE
TOCy/IapCTBEHHBIE aJMUHHCTPAIHHN),
cyneOHasi BIAacTh YKpauHbl, YIpaBleHHE
Cryx0bI 6e30macHOCTH YKpauHbI B JHe-
npomneTpoBckoii  obmactu; Harmonans-
Has nonuuus Ykpaussl; HanmonanbHast
rBapaus YKpauHsl; BoopyKEHHbBIE CHIIBI
YKpauHsbl.

IIpumepHOE KOIMYECTBO MEPONPHSI-
THH TOCYJapCTBEHHOT0 KOHTPOJIS B IIPEsIe-
JaxX pernona cocraniser 13—17 B TeueHne
KaJICHIApHOTO TO/a, C YIETOM IUTAHOBBIX
KOMIUTEKCHBIX, IIEJE€BBIX U KOHTPOIBHBIX
TIPOBEPOK COCTOSTHHS TEXHUYECKOH 3aIln-
TBI HH(OpPMALIUH.

HauGonbiiee konmuecTBo Hapyiile-
HUH XapaKTepHO AJs OpraHoB Tocynap-
CTBEHHOW BJACTH W OpraHM3alui, He
MMEIOIHX LITAaTHBIX MOAPA3AEICHUI TeX-
HUYeCKOH 3amuTbl uHMopmauuu. B 73%
MO pe3yiabTaTtaM HPOBEICHUS MEpPONpH-
STUH TOCYAapCTBEHHOTO KOHTPOJS yCTa-
HaBiuBaiCcsd (aKkT HAIWUYUS HapyLICHUN
HOPM M TpeOOBaHMII IO TEXHUYECKOI
3ammre WHGOpMArMHu | KaTeropuu 1o
OTHONICHUIO K MH(OpPMANUH, COCTaBIS-
IOIICH rocyaapcTBeHHbIe MH(OPMALMOH-
HBIE PECypChl W TepPCOHAIbHBIC TaHHBIE.
VYKa3aHHOE COCTOSHHE XapaKTepHO IS
TeX CyOBEKTOB KOHTPOJISL, KOTOPBIE HMEIOT
B IIpeJieslax PeruoHa U CTPaHbl B IEJIOM
BBIYMCIIUTENILHBIE CETH, HE HCHOJIB3YIOT
JUTSL 3anUIEHHOrO 0OOMeHa WH(pOpMaIu-
el cpelcTBa TEXHUYECKON U (MIIM) KpHUII-
Torpa)Mueckoil 3amuThl MH(pOpPMAIKH,
UMEIOIINe JICHCTBYIOIINE AKCIIEPTHEIE
BBIBOJIBI, ITTOJMyYCHHBIC II0 pE3yNbTaTaMm
TOCYIapCTBEHHOH OKCIepTu3sl B cde-
pe TexHWYecKoH (KpHrTorpadudeckoir)
3aUTEl UHPOPMAIUU, HE TIOJIB3YIOTCS
3aNIUIICHHBIMHI y3JIaMH JOCTYTa K CETH
WHTepHer.

IIpoueHT HapyumieHUl HOpM U Tpe-
0OoBaHMH TEXHWYECKOW 3ammuTbl HHOOP-
Mali 2 KaTeropuu COCTAaBISIET HpH-
MepHO 67. VYKazaHHOE€  COCTOsSIHUE
XapakTepHO Il CYOBEKTOB TEeXHHYe-
CKOM 3aliuThl MH(OpPMAIMU, HMMEIOLINX
JIOKAJIbHBIE BBIYUCIUTEIbHBIE CETH (MU
OTAENbHBIE  AJIEKTPOHHO-BBIYHCIUTEb-
HBIE MAIINHBI), PACIIOIIOKEHHBIE B TIpe/ie-
J1axX KOHTPOIHPYEMOW 30HBI, U OCYIIEeCT-
BIITIOT HMX OKCIUTyaTallMi0 K CO3/1aHHIO
KOMITIEKCHBIX CHCTEM 3aluTHl HH(Op-
MaIll¥ C MOATBEPKIEHHBIM COOTBETCTBH-
eMm. HanbGonee xapakTepHbIM yKa3aHHOE
SBJISETCS TAKKe B OTHOIICHWH rocynap-
CTBEHHBIX HH(OPMALMOHHBIX PECYPCOB
Y [IePCOHANIBHBIX JITAHHBIX.

OnpenenéHHbpli  NPOLIEHT JIaHHBIX
HapYLIEHUH COCTABIISAIOT QaKThI OCYLIECT-
BJIeHUsI 00paboTKU ciyx)eOHoi uHbOp-
Mallid B COCTAaBE ABTOMATHU3HMPOBAHHBIX
CHCTeM Kiacca 1 MpH OTCYTCTBHM BHe-
JIPEHHON KOMIUIEKCHOW CHCTEMBI 3alUThI
MH(pOPMANNU C TOATBEP)KACHHUEM COOT-
BeTCTBUS. B TO e BpeMs 3a IMocCieHuid
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roJl KOJIMYECTBO TAaKUX HapyIICHHH cTa-
HOBHUTCSI MEHbIIIEC U3-3a BHEIPEHUS MeXa-
HU3Ma IIPOXOXKIEHHS TOCYIapCTBEHHOM
9KCIIEPTU3BI MyTEM aHaIM3a JeKJIapanui
O COOTBETCTBUHM KOMIUIEKCHBIX CHCTEM
3anMThl HHGOpPMALIUK TPeOOBAHUIM HOP-
MAaTHBHBIX JJOKYMEHTOB 10 TEXHHYECKOMH
3aruTe HHPOpPMaIHu.

Oxkoi0 53% cyOBEKTOB TEXHUYECKOM
3alIUThl MH)OpPMALMK HE BBIIOIHSAIOT
TpeOOBaHMsI ~ AQHTHBUPYCHOHW  3aIlUTHI
nH(OpPMAIMK — HCMOJB3YIOTCS aHTHBHU-
pYCHBIC TIPOIYKTHI, HE HMCIOIIHE JCH-
CTBYIOIIMX 3KCIEPTHBIX  3aKJIFOYCHHUH,
" (W1u) OOHOBJIEHUSI aHTUBHPYCHBIX 0a3
JAHHBIX OCYIIECTBISIETCS B HapyllCHHUE
YCTaHOBJIEHHOTO 3aKOHOJATEIbCTBOM
MOPS/IKA.

Ioutu 83% cyOBEKTOB TEXHUYECKOH
3alUTl  MHOOPMALUKM  IPOJOIDKAIOT
HCIIOJb30BaHUE C LENbI0 O0OeCreyeHUs
CIIyKeOHOI1 e TeIbHOCTH IIPOrPaMMHBIX
MIPOAYKTOB, MOATAIAIOLINX TIO]] JCHCTBUE
MEPCOHANBHBIX CIICIHUAIBHBIX 3KOHOMH-
YECKUX U JPYTUX OTPAHUYUTEIBHBIX MEp
(camknmif). YkazaHHOoe Hamboiee Xapak-
TEpHO B OTHOLICHHU MPOrPaMMHOTO 00e-
crieueHus] (PUHAHCOBOTO yuéTa M OTYET-
HOCTH, aHTHUBHPYCHOIO IIPOrPaMMHOIO
obecrieueHusl.

Hapymenune tpeOoBaHMii TexHHYE-
CKOM 3alllUThl CEKPETHOH HHGpOpMALN
SIBIIAIOTCS PEAKOCTBIO U Haubolee Xapak-
TEpHBI Ul CyOBEKTOB PEKUMHO-CEKPET-

HOM  JEATENIbHOCTH, HMMEIIIMX 3Ha-
YUTENBHBIA  JTOKYMEHTOOOOPOT,  OHH
HUCTIONB3YIOT ~ TEXHUYECKHE  CPEeICTBa

00paboTKK CeKpeTHOI nHpOpMamu (Kak
MIPaBUIIO, aBTOMATH3UPOBAHHBIE CHCTEMBI
Kiacca 1).

ITonamsironiee  OOJIBITHHCTBO BBISIB-
JICHHBIX HEJOCTATKOB TOAMANAIOT ITOJ
KJIaCCU(UKALMIO HApyIIeHUH 2 Karero-
pHuHM (Co3maHue MPEANOChUIOK K Hapyle-
HUIO KOH(UAECHIMAIBHOCTH, ILIEIOCTHO-
CTHU, JIOCTYIHOCTH, YT€YKH MHGPOPMALMN
10 TEXHUYECKUM KaHajaM) U CIy4aloTCst
BCJIEACTBUE: HECBOEBPEMEHHOIO IIPO-
BEACHUS] MHCTPYMEHTAJIbHOTO KOHTPOJISL
3aIIMIIEHHOCTH CEKPETHOM HH(OpMaLUH;
HECBOEBPEMEHHOTO MIPOBECHNUS aTTecTa-
OMOHHBIX PAa0OT KOMIUICKCOB TEXHHYE-
CKOHl 3amuThl MH(MOPMAINH; W3MCHEHHE
COCTaBa OCHOBHBIX TEXHHUECKUX CPEJICTB
0e3 IpoBEICHNST BHEOUEPEIHbBIX aTTecTa-
LIMOHHBIX paboT; HapyIIeHue TpeOOBaHUH
MIPEANUCAHNI Ha SKCILTYaTalHo.

Ennnuunsl ciyyan HapylieHHs ycTa-
HOBJIEHHOTO TOpsiIKA  pa3rpaHUYEHUst
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JOCTyna M IIOJMTHKM O€30IacHOCTH.
OCHOBHOM NMPUYUHON MMEIOLIUXCS Hapy-
LICHUH SBJISAIOTCS: HEJOCTATOYHOE BHU-
MaHHE CO CTOPOHBI PYKOBOJICTBA CyOBeK-
TOB TEXHMYECKOH 3aIlUThl MH(OpPMALUH
10 00ECHEUCHNIO0 TEeXHHUUYECKOH 3allUThI

uHpOpPMAIMK, OTCYTCTBHE  IITATHBIX
CIICIMATUCTOB WU TOApPAa3eIICHUI
M0 TEXHWYECKOW 3ammre WH(OpMa-

[UH, OTCYTCTBHE WJIM HEIOCTATOYHOCTH
(uHAHCHPOBAHMS PabOT MO TEXHUUYECKOH
3aIuTe HHPOpPMAIHH.

I[lo dakram Hamuuust HapyIIeHHN
HOPM ¥ TpeOOBaHUI MO TEXHUYECKOI
3amure  MHGOPMALMHK, IOANANAFOLINX
ozt kiaccuukanuio 1 xareropuu, cyon-
eKTaM TEeXHHUYEeCKOW 3ammuThl nHdopma-
LMK JAIOTCS PEKOMEHIAIMH PACCMOTPETh
BOIIPOC O IPUOCTAHOBJICHUH HH(OpMa-
LUOHHON JEATETBbHOCTH Ha OOBEKTax
nH}popMaMOHHON JeaTeabHOCTH (00b-
eKTax JJIEKTPOHHO-BBIYHCIATELHOM
TEXHUKH) IO MOMEHTa CO3/[aHHS KOM-
IUTEKCHBIX CHCTEM 3alIuThl MH(pOpManun
1 TPOBEACHUS MX TOCYIapCTBEHHOH JKC-
TIEPTH3HI.

B 75% cnyuaeB mo pesymbraram
NIPOBEIEHHBIX MEPONPHATHH Trocynap-
CTBEHHOTO KOHTPOJISI C LIEJIbIO BBISICHE-
HUS OOCTOSITENILCTB, KOTOPBIC IPUBEIH
K HapyIICHUIO HOPM M TpeOOBaHUH Tex-
HUYECKOH 3aluThl HHOpPMALINK, aHAJIH-
32 BO3SMOXKHOCTH YTeYKH HHQOpMAInH,
OTIpeJeNICHNs JIUI, COBEPIINBIINX Hapy-
mieHus,, ObUI0 Ha3HAYEHO MPOBEICHUE
CITyKeOHBIX paccleIOBaHUN.

[lo mpumeHeHHMIO Mep agMHHHCTpa-
THUBHOTO BO3/IEHCTBUS HEOOXOMMO OTMe-
THUTh, YTO OTBETCTBEHHOCTH, IPEIyCMO-
TpeHHas yacthlo 1 crateu 188-31 Komekca
VYkpauHbl 00 aIMUHUCTPATUBHBIX MPaBO-
HapyILICHUSX, IPUMEHSETCS 110 pe3yJibTa-
TaM IPOBE/ICHNST KOHTPOJIBHBIX ITPOBEPOK
COCTOSIHUSI TEXHUUYECKOH 3a1uThl HH}Op-
MalMM B Cily4ae BbIABICHUS (DAKTOB
HEBBINIONIHEHNSI 3aKOHHBIX TpeboBaHuUil
JOJDKHOCTHBIX JIMIl TOCCIY’KOBI CIIeLH-
QIBHOW CBSI3M W 3alUThl MHOOpMALMN
VYKpauHbl 0 YCTPAHCHUIO HapPYyILICHUI
TEXHIYECKOH 3aIINTH HH(POPMAIIHH.

B 2018 romy sto mpumepno 30% or
00I1Ier0 KOJIMUEeCTBa MPOBEIEHHBIX MEPO-
MPUATHA ~ TOCYIApCTBEHHOTO  KOHTPO-
ns. K OTBETCTBEHHOCTH NPHUBICKAIOTCS
PYKOBOIHMTENH CYyOBEKTOB TEXHHYECKOI
3aIIUTHl MHYOPMALIUK HIIH JIULIA, ONIpe/ie-
JIEHHBIC OTBETCTBEHHBIMH 3a HEINOCpes-
CTBEHHYI0 pEaU3alUI0 MEpPOIPUSITHH
TEXHUYECKOH 3alUThl MHPOPMALHH.

OTBETCTBEHHOCTH, IPETYCMOTPEHHAS
myHkToM 9 gactu 1 cratem 212-2 Konekca
VYkpanHsl 00 aIMHHACTPATUBHBIX IPaBO-
HapylICHUSX, TPUMEHSETCs B Ciydae
BEISIBJICHUSI HapyIIEHUH HOpM W Tpedo-
BaHUI TEXHUYECKOH 3aILUTBI CEKPETHOM
uHdopManuy, B pe3yabTaTe KOTOPBIX
BO3HMKAeT peanbHasl yrpo3a HapyIIeHHs
e KOH(MICHIIMAILHOCTH, LEJIOCTHOCTH
U JOCTYMHOCTU. JlaHHBIE HapyIIeHUs
yaie Bcero ObUIM OOHApy»EHbl B BOCH-
HBIX (OpMHPOBaHUAX BoOpyKEHHBIX chIl
YKpauHsl.

BeiBoabl. Cremyer OTMETHTB, YTO
YKa3aHHBIE MEPBI KOHTPOJISI TEXHUYECKOI
3amMTH MH(GOPMAINH 32 JaHHBINA Mepu-
O] TIOKA3bIBAIOT CBOIO MCKIIIOUYUTEIBHYIO
MIPaKTHYHOCTh W IeJIeCO00Pa3HOCTh, UTO
MIPUBOJMT K HA/JIeKANEeMy 00eCTIedeHHIO
pEeKUMa CEKPEeTHOCTH W OXpaHBl TOCy-
JapcTBEHHOW TailHbl B JIHempomeTpos-
cKkoil obmactu. Bompochkl nesrenbHOCTH
TocynapcTBeHHOM iy OBl CrIeHUaTbHOM
CBSI3M M 3amuThl nH(popManuu Ykpau-
HBI, TIOJUUHEHHBIX PEXUMHO-CEKPETHBIX
OpPraHOB ¥ COCTOSTHHE PEKUMHO-CEKPEeT-
HOTrO OoOecreveHusl CIIyeOHOM JesTelb-
HOCTH B TOCYIAapCTBEHHBIX OpraHax
U TOZIPA3/ICNICHUSAX OOJIACTH HAXOAATCS
IOl TIOCTOSTHHBIM KOHTPOJIEM PYKOBOJI-
ctBa  Ympasnenus  locynapcTBeHHOI
CITy’KOBI CIICIIMAIBHONW CBSI3M M 3aIUTHI
nHpOopManuu YKpanHsl B J[HerponieTpos-
CKOI oOmacTy.
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®YHKIIUU AIMAHUCTPATUBHO-ITPABOBOI'O OBECIIEYEHUSA
YACTHOM JETEKTUBHOM U HETOCYJIAPCTBEHHOM
OXPAHHOM JESTEJBHOCTH

JAvurpuiit MYJISIBKA,
KaHIUIaT FPUANIECKUX HayK, mpodeccop,
3aBeAyOIIUi Kadeapoii OnepaTuBHO-PO3BICKHOM eI TEIbHOCTH
YHUBepcuTeTa TOCyIapCTBEHHON (PHCKAIBHON CIY)XOBI YKpanHbI

AHHOTALNUA

B crarbe omnpeseneHo MOHATHE U MpeAioKeHa Kiaccudukaiys GyHKIMNA HEroCyapCTBEHHON OXPAHHOW M YaCTHOM JETEeKTHB-
HOH JIeATeIbHOCTH. ABTOP 000CHOBBIBACT, YTO (DYHKIIMH JIMUHUCTPATUBHO-IIPABOBOr0O 00eCIieYeH s HEroCy1lapCTBEHHON OXpaHHOM
1 9aCTHOH JNETEKTUBHOH AEATEIHHOCTH CIIEAYeT ITOHMMATh Kak OOYCIIOBIEHHOE IEeNISIMH IPABOBOTO PETYIHPOBAHMUS 3aKpEITUICHHE
ujeanbHOW MOJIEIH MPABOOTHOLICHUI B BUJIE CTAHIAPTOB MOBEJCHUS UX CyObekToB. Knaccudukarws GpyHKINN aIMHUHACTPATUB-
HO-IIPaBOBOTO 00ECHEeYEHHs] HEroCyJapCTBEHHOH OXPAHHOM M YAaCTHOM JICTEKTUBHOW JAEATEIBHOCTH IOCTPOEHA C OIOPOIl Ha LeIH
YKa3aHHOTO BHJa aJIMHHHCTPATHBHO-TIPABOBOTO O0ECIIEUEHHs M BKIIIOYAET OPraHM3alMOHHYI0, KOHTPOJIBHYIO, CTUMYJIHPYIOIIYIO 1
3aIUTHYI0 QYHKIMHU. B cTaThe coaepKuTes KpaTkas XapaKTepUcTHKa GpyHKIMI HEeroCy1apCTBEHHOW OXPAaHHON 1 YaCTHOW JIETEKTHB-
HOH JIeATEIbHOCTH.

KiioueBble cia0Ba: aqMUHICTPAaTHBHO-IIPABOBOE OOeCIIeueHNe, aJMUHICTPATHBHO-IIPABOBEIE OTHOIIEHHS, HETOCYAapCTBEHHAS
OXpaHHasi IeITeNbHOCTD, YaCTHAS JICTEKTUBHAS JEATEIbHOCTD, QYHKIIMU aIMUHUCTPATHBHO-IIPABOBOTO O0ECIICUECHUSL.

FUNCTIONS OF ADMINISTRATIVE AND LEGAL SUPPORT OF PRIVATE DETECTIVE
AND NON-STATE SECURITY ACTIVITIES

Dmitriy MULYAVKA,
Candidate of Law Sciences, Professor, Head of the Department of Operative-Investigative Activity of the University
of the State Fiscal Services of Ukraine

SUMMARY
The article defines the concept and offers a classification of functions of non-state security and private detective activities. The
author substantiates that the functions of administrative and legal support of non-state security and private detective activities should
be understood as the consolidation of the ideal model of legal relations in the form of standards of behavior of their subjects due to
the goals of legal regulation. Classification of functions of administrative and legal support of non-state security and private detective
activities is based on the purpose of this type of administrative and legal support and includes organizational, control, stimulating and

protective functions. The article contains a brief description of the functions of non-state security and private detective activities.
Key words: administrative and legal support, administrative and legal relations, non-state security activity, private detective
activity, functions of administrative and legal support.

IlocranoBka mnpoGiembl. OCHOB-
HBIM  (paKTOpOM,  CIIOCOOCTBYIOLIMM
Pa3BUTHIO JTIO00TO BUAA YEIOBEUECKOM
NeSITEIbHOCTH, SABISETCA OIpeJlelIeHue
eé o¢ynkumit. Kareropus «dyHKIus»
HecéT TPONHYI0 HAarpy3Ky: OHa OJIHO-
BPEMEHHO SIBJISICTCS IIEJIETIONaraonuM
KPUTEPHEM JeATEIbHOCTH, OrpaHUYNBA-
et cepy 3Toil JesTeabHOCTH U 0003Ha-
4aeT CIoCOObl JIOCTHKEHUS pe3ylIbTaTa.
MHOT03HaYHOCTh CYIIHOCTH (QYHKIMH
YeJI0BEYECKOH AEATeNbHOCTH JIeTePMH-
HUPYET UX HEOJAHO3HAYHOE BOCIPUATHE,
YTO CIY)KUT NPUUYUHOH U JBMIKYLIHM
(hakKTOpOM MHOTOYUCICHHBIX HAy4HBIX
nuckyccuif. OcoOEHHO OCTPO JAHHBIHN
METOIOJIOTHYECCKUH KOHMIIUKT IPOSIBILS-
€TCsl B OTHOCHTEIBHO HOBBIX JUIS COIH-
albHOM peanbHOCTH cdepax pa3BUTHA
00IIEeCTBEHHBIX OTHOLICHUH, K KOTO-

pBIM, HaAmpuUMep, OTHOCUTCA YacTHas
NEeTEeKTHBHAsI  JeITEeNbHOCTh. [lomck
OTBETa Ha BOMPOC O PYHKIUIX €€ aaMu-
HUCTPATUBHO-TIPABOBOTO 00ECMIEUCHHUS
C OMOpO¥ Ha YK€ YaCTHYHO HCCIEN0-
BaHHBIE (YHKIIMH HETOCyZapCTBEHHOM
OXpaHHOﬁ ACSATCIIBHOCTH (‘{TO II03BO-
JISI€T HCIIOJIB30BATH METOAbI I/IHL[yK-
o " MO)IE:III/IpOBaHI/ISI) Hpe}lCTaBHﬂeT
co0oif BaXXHYIO0 HayuHYIO 3aJlady, pemie-
HUIO KOTOPOH MOCBSIIEHA ATa CTAThA.
AKTyaJbHOCTh TeMbl HCCJIEI0BA-
Husi. PasBuTue OOIIECTBEHHBIX OTHO-
LIeHUH, ryMaHU3aluus B3auMOJIEHCTBUS
MEXIy TOCYyIapCTBOM U JIMYHOCTBIO,
paclpoCTpaHEHUE SIBICHUS YEIOBEKO-
LEeHTpU3Ma Ha Bce cdepbl MyOInYHOrO
yopaBieHuss OOYyCIOBHIM CYyIECTBEH-
HbI€ HW3MEHEHHMSA POIU TOCyAapcTBa
B cucTeMe oOecriedeHuss 0e30MacHOCTH

4yjaeHoB oOmiecTBa. He cHumas ¢ cebs
OTBETCTBEHHOCTH 3a IMPOTUBOJICICTBHE
MPECTYIUICHUSIM M MPaBOHAPYIICHUSM,
3a 3aIIUTy QU3HUYSCKUX U IOPUAUUECKUAX
JUI[ OT TMPECTYIHBIX TOCATATEIbCTB,
COBPEMEHHOE JIEMOKPAaTHYEeCKOE TOCy-
JapCTBO MPHUIILIO K HEOOXOIUMOCTH TIpe-
JIOCTaBUTh TPAKIaHAM BBIOODP crTOCOOOB
3aIIUTHI CBOUX MPaB U UHTEpecoB. [Ipu-
YHUHBI JTOTO SIBJICHHUS, C Halled TOYKHU
3peHHs, CBS3aHBbI C MPEAYIPEIKICHUEM
MOHOTIOJIU3AIIIH [IPaBOOXPAHUTEIb-
HOH cdepbl, HEMpO3padHOCTh KOTOPOit
MOXXET MPHUBOAWTH K MHOTOYHUCIICH-
HBIM 370ynorpebinenusiM. be3ycioBHo,
B TOCY/IapCTBaX TaK Ha3bIBA€MOW «CTa-
POt IeMOKpaTuu» TPaaUIMK Herocyaap-
CTBEHHON OXpaHHOW M YacCTHOH JeTek-
THBHOM JEATENHbHOCTH MMEIOT JTaBHIOIO
ucropuio. Bmecte ¢ Tem B rocyaapcrBax
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TaK Ha3bIBAEMOIO  «IIOCTCOBETCKOIO
MIPOCTPAHCTBA», B KOTOPBHIX TOCYyAap-
CTBO HMEJIO JIOBJICIOUIYI0 MOHOIIOIHIO
Ha Jto0ble CPeJCTBa U CIIOCOOBI 3allu-
THI IIPaB, CBOOO U MHTEPECOB IPaXKJIaH,
uxX wuMyniectsa, cbopa uHbOpMaLUH,
OCYIIECTBIICHHE IOJOOHOH JesTelNb-
HOCTH OBUIO HE MPOCTO HEBO3MOXHBIM,
a Jaxxe yrojoBHO HakazyeMbIM. CoOT-
BETCTBEHHO, CIIEyeT KOHCTaTHPOBATh
OTCYTCTBHE TPaJAWIUN HETOCYJapCTBEH-
HOM OXpaHHOW M YaCTHOM NETEeKTHUBHOM
JESITeIBHOCTUH. DTO CEroJHs HE MOXKET
HE OTpaXarbCsi HEraTHBHO Ha CaMuX
9THX BHUJAX AaKTUBHOCTH CyObEKTOB
MIPEANPUHUMATEIILCKON  1€ATEIbHOCTH:
TaK, BO BCEX PErHOHAaX YKpaumHbI YyKe
HECKOJIBKO JICCATHJICTHH OKa3bIBAIOTCS
YCIYI'H YacTHBIX JIETCKTHBOB, BMECTE
¢ TeM NpUHATHE 0a30BOT0O 3aKOHA B ATOMH
chepe yke HECKOIBKO JCCATHICTHI
TOpMO3HTCS. B Takmx ycmoBHsIX oco-
OCHHO Ba)KHOHM CTAHOBHUTCS POJIb aIMH-
HUCTPATUBHO-IIPABOBOTO OOECIeUeHUs,
B TpaHMLAX KOTOPOTO OCYIIECTBISETCS
HapaboTka 0a30BBIX KaTEropwil Hero-
CyJapCTBEHHOM OXpaHHOM M YacTHOM
JETeKTUBHOI JIeATEIBbHOCTH, 4YTO 00Y-
CJIOBJINBAET aKTyaJbHOCTb 3TOH CTAThH.
Cocrosinne mcciaenopanus. Ilpo-
OseMbl pa3BUTHS AIMHHUCTPATHBHO-
IIPaBOBOr0 oOecredyeHusi paccMaTpuBa-
1 B cBoux paborax B.B. ABepbsHOB,
WN.II. Tonocumuenko, O.M. [Ipyuex,
JIM. Aynuuk, P.B. Uronun, B.K. Koiu-
nakoB, O.B. Kyssmenko, f.B. Jlasyp,
C.I Creuenxo, U.H. Illonuna u npy-
rue yuéusie. I[IpoGnemaTuky aIMHHU-
CTPAaTUBHO-TIPABOBBIX ~ ACIIEKTOB  pas3-
BUTHS HETOCYIapCTBEHHOM OXpaHHOM
M YaCTHOH IETEKTHUBHON IESITEIBbHOCTH
mydamn A.M. bangypka, B.H. Tapa-
myk, B.JL. I'poxonsckuii, M.B. 3aBans-
weiid, P.C. Menbuuk, E.Il. Psabuenko,
I1.B. Cunnuxwuii, M.B. Illytuit u npy-
rue aBTOpbl. BMmecte ¢ TeM QyHKIUN
aJIMUHUCTPATHBHO-TIPAaBOBOTO  obecre-
YEHUSI HETOCYJapCTBEHHOH OXpPaHHOU
U YaCTHOW JETEKTHMBHOW JEATEIbHOCTH
OCTAlOTCS. HEJOCTAaTOYHO H3YYECHHBIMU
B HayKe aJMHHUCTPATHBHOIO IIpaBa.
Yka3aHHOE BbIIIE ONpeiensieT HeoOXou-
MOCTB H LI€JIeCO00Pa3HOCTh HPOBEICHHS
Hay4HBIX HCCIIEIOBaHUI B 3TOM cdepe.
Lenbio n3anaveii cTaTbU ABJIsIETCS
ompeneneHue (QGyHKUMH aJIMHUHHUCTpa-
THBHO-TIPAaBOBOTO 00ECIHeUeHusi Hero-
CyJapCTBEHHON OXpaHHOW M 4YacCTHOM
JETEeKTUBHOM JIESATEIHHOCTH.

H3znoxenue
puaJa. aIMUHH-
CTPaTUBHO-TIIPABOBOTO obecrieueHHst
B COBPEMEHHBIX YCIOBHSX Mpearno-
nmaraeT KapAWHAJIBHBIA IEPEecCMOTpP ero
0a30BBIX KAaTETOPUIl M TIOMCK HOBBIX
CYIIHOCTHBIX CMBICIIOB yCTOSIBIIEHCS
Hay4yHOW TepmuHonoruu. Kak crpa-
BE/UIMBO OTMEYAeT IO JTOMY IIOBOIY
WN.H. lonuna, yBeJWYe€HHUE BIUSHUI
YEJIOBEKOLIEHTPUCTCKUX TEeHJEHIUI
B Pa3BUTHUU aAMHHHUCTPATUBHOIO IPaBa
00yCIIOBIMBACT IMOCTENEHHYIO MOTEPIO
BeAylmel poaM  aJIMHUHUCTPATHUBHO-
MIPaBOBOTO PETYIHPOBAHMS Kak Ooiee
JKECTKOM MPaBOBOM KOHCTPYKIIUU, KOTO-
poil He mpucyma NOIHCYOBEKTHOCTH
U y49€T WHAMBUAYAIBHBIX pa3InIHi.
3aro B TeueHHUE MOCIEeIHUX JIET HaOIro-
JaeTCsl TOBBIIIEHUE POJIH KaTeropuu
«aJIMMHUCTPATUBHO-TIPABOBOE o0e-
CIEYCHHE», OCOOCHHOCTBIO KOTOPOM
SIBJIIETCS CMEIIEHNE aKIIEHTa B CUCTEME
MNPUHATHUS PELIeHUI Mo Boje rocyaap-
CTBa Ha MHTEHIUU YEJIOBEKa MU Ipaxk-
naHckoro obmecrBa. VHaye rosops,
HANpaBJIE€HHOCTh  AJMUHUCTPATUBHO-
MIPaBOBOTO PETYIHPOBAHHS TpeaycMa-
TpuBaeT (HOPMUPOBAHHE LEIH TaKOTO
perylnpoBaHHsS OpraHAMH TOCYIapCTBa
IpU  BeAyIIeH poJIM HWMIEPATUBHOTO
MeTona. A aJMUHUCTPATUBHO-TIPABOBOE
obecrieueHre IpeaycMaTpuBaeT, dTO
LeJb NPUHIATUS TOM WM HMHOM IpaBo-
BOH HOpMBI opmupyercs cyObeKTamMu
IpakJaHCKOTO o00liecTBa, CyObeKTaMu
X034MCTBOBaHUS, IS Pa3BUTHs KOTO-
pPBIX HEOOXOAMMBI T€ WM HHBIE H3Me-
HEHUSI B CTPYKType U COAEpPKaHUHU
00IIECTBEHHBIX OTHOIICHUM. 3amauei
rocyaapcTBa NpH TAaKUX YCIOBHSIX SIBIIS-
eTCs M3MEHEHHE WM CO3JlaHue IIPaBo-
BBIX CPEJCTB M YCJIOBHH, C MOMOIIBIO
KOTOPBIX [eJIb TAKUX CyOBEKTOB MOXKET
Hanbonee OHPPEKTUBHO HTOCTHUTATHCS
[1, c. 142]. HoGaBum, 4TO B JaHHOM
YTBEpXKJICHUH HaubOosiee 4YETKO Ipen-
CTaéT CUTyalus, CIOKHUBINASICSA CETOAHS
B cdepe aIMHUHUCTPATHUBHO-IIPABOBO-
ro oOecreyeHuss HETroCyIapCTBEHHOM
OXpaHHOHM U YAaCTHOM JE€TEKTHUBHON Aesi-
TEJIBHOCTH, TJIe BOJS U UHTEPECHI CYyOb-
€KTOB  XO3SIHICTBOBAaHMSA, TPEJOCTaB-
JSAIONUX COOTBETCTBYIOIIUE YCIYTH,
a TaKkKe LIIMPOKOTO Kpyra (Gpu3HyYecKux
1 IOPUINIECKUX JINIL, )KETAIOINX dSTUMHI
yCIIyraMu BOCIIOJIB30BAThCS, OTPEAEIsi-
10T HAIPaBIEHHOCTH PA3BUTHSI CHCTEMBI
aIMUHHUCTPATHBHO-TTPABOBBIX

OCHOBHOI'0O
Pa3Butne cHCTEMBI

mare-

aKTOB.

be3yclioBHO, Takoe pa3BUTHE HEIb3s
MpU3HATh PAaBHOMEPHBIM, MO0 B cdepe

HEroCyIapCTBEHHOM OXpaHHON  ges-
TEIBFHOCTH JOCTUTHYTO HAMHOTO OOJb-
Ire, 9eM B cepe YaCTHOU JeTEeKTUBHOM
JIeSITEIILHOCTH, IJIe IpaBOBOE obecrieue-
HHUe ToibKo popmupyercs. OgHaKo 3Ta
npobieMa JOJKHA MOCIYXKHTh TEMOW
JUIsl OTAENBHBIX HAy4HBIX MCCIIEN0Ba-
HUH, MBI kK€ COCPEAOTOUNMCSI Ha BOTIPO-
ce ompeneneHust GYHKIUH UX aJAMUHH-
CTPaTHUBHO-TIPABOBOTO 00ECIEUCHHUS.
AIMUHHUCTPAaTUBHO-TIPAaBOBOE  00e-
CIIEYEHHE B KOHTEKCTE D5TOH CTaThbH
MBI TIOHUMAaeM: KakK yIopsI0uuBaloliee
BIIMSTHUE TOCYJapCTBA Ha OOIIECTBEHHEIE
OTHOIICHHS B cdepe HeTroCynapCTBEH-
HOI OXpaHHOW M YaCTHOM JETEKTUBHOM
JIESTEILHOCTH C IENIBI0 YCTaHOBIICHHS
U YKpEIUIeHHMs TapaHTUH 3aKOHHOCTH,
paB ¥ CBOOOJ 4YeJIOBEKa U I'PaxIaHH-
Ha. Takoe BIUSHUE OCYHLIECTBIAETCS
C MCIIOJI30BAHUEM AJIMUHUCTPATUBHO-
MIPAaBOBBIX COCOOOB M METOJI0B, HAXO/s
CBOE BOIUIONIEHHE B aKTaX aAMUHUCTpa-
TUBHOTO 3aKoHOAaTenbcTBa. CyIIHOCTH
aJIMHUHHUCTPATHBHO-NIPaBOBOro obecre-
YCHUsI HErOCYNAapCTBCHHOM OXpaHHOHI
U YaCTHOU JIETEKTUBHOMN NEATEIBHOCTH
omnpeJeNaeT couepKaHue ero GpyHKIui.
Kax CIIpaBeIIINBO yKa3bIBaeT
NU.M. Curap, CyOCTaHIMOHAIBHOCTH
(YyHKIIUN 3aKITI09aeTcsl B TOM, YTO OHA
CIIEIUATU3UPYET SIBICHUS IPHUPOJIEI,
OCYIIECTBIISIET BHYTPEHHEE EIUHCTBO
MHPO3/1aHUs, BBICTYNaeT OObEKTHBHON
peaJIbHOCTBIO OBITHS YeJIOBEKa B MHpeE.
AbconoTHas GyHKIHS OTpakaeT oouue
U TOXOKHE NPU3HAKY SABJICHUI Oiaroa-
psi ObITHIO. OTHOCUTENBHYIO (YHKIHIO
(hopmMHpYeT YeI0BEK, KOTOPBIH cO31aéT
ompezeNéHHbIe MpaBuiIa, OTPAXKAIOIIHNE
KOHKPETHYIO 3aBUCUMOCTD MEKy H3Me-
HSIIOIUMUCS KU3HEHHBIMH TIpoIlecca-
Mu. [Ipu 3TOM yuéHBIH OenaeT akLEHT
Ha HEOOXOIMMOCTH  pa3TpaHUICHHS
npaBoBoi (QYyHKUMU U (YHKIUH TIpaBa.
[IpaBoBast GyHKIUS — TO MOCTOSHHOE
U HENpEepHIBHOE OTPaKCHHE COBOKYII-
HOCTH 3JIEMEHTOB MOPAJIBHBIX U APYTUX
LIECHHOCTEH 00IecTBa B IPaBOBbIE HOP-
MBI 110 3aKOHaM CYIIECTBYIOIIEH Kyib-
Typbl U BHYTPEHHETO €IMHCTBA IBICHUI
peasbHOrO0 MHpPAa C IENBI0 CO3JaHMS
MPABOOTHOMICHUI CyOBEKTOB TIIpaBa.
OyHKIMS IpaBa — 3TO YCTAHOBIEHUE Ha
OCHOBE KyJIbTYPHOTO OTpaKE€HUS IIPABO-
BOTO TOJIT B IIOJI€ COIHANBHBIX HYXI
TaKWX MPABOOTHONICHHH, KOTOpbIE 00e-



crieyriu Obl UCIIOJIHEHHE 00s13aHHOCTEH
cyObeKTa npasa Jyis HOAJepKaHUA HOP-
MaJIbHOW JKHU3HE/IEATEIIbHOCTH YeJlOoBe-
Ka [2, ¢. 56-57]. HobaBum, 4TO, KpOMe
WCIIONHEHUsT 00sI3aHHOCTeH, (YHKIHI
mpaBa JOJDKHBI oOecneunmBaTh M pea-
JU3AMI0 TpaB, CBOOOA M HMHTEPECOB
(hU3NYECKUX U IOPUAMYCCKUX JIHILI, HHA-
Ye MOHMMaHue (QYHKITHH MPEACTABIAET-
Cs1 HaM HECKOJIBKO HETIOJIHBIM.

[lepBast  ¢dyHKIUS  agMUHHCTpA-
THBHO-TIPABOBOTO OOECIEUeHUsT HEero-
CyJapCTBEHHON OXpaHHOW M 4YacTHOH
JICTEKTUBHOW JEATENbHOCTH, KOTOPYIO
HaM XOTEeJOCh Obl pacCMOTPETb, — 3TO
¢yHkuus opranuzanuoHHas. CBoicTBa
COLMANBHBIX  OpraHU3alMil  Moapas-
YMEBaIOT HEOOXOAMMOCTh CHCTEMHO-
ro M CUCTEMaTHMYHOIO BO3JCHCTBUS Ha
HUX LEJIUKOM M B OTACIBHOCTH Ha UX
COCTAaBIISIOIIME JIS TOr0, 4TOOBI 00e-
creyuTh ux OecrnepeboiiHoe (QyHKINO-
HupoBaHue. TyT IposBIsIeTCS AeHCTBHE
JIMCTIO3UTUBHOCTH aJIMAHUCTPATHBHOTO
IpaBa: €ro HOPMBI He OOS3BIBAIOT, HO
JTAI0T BO3MOXKHOCTH IPU HAJIHYHU CBO-
0GOZIHOTO BOJICU3BSABICHUS CYOBEKTOB
00IIeCTBEHHBIX OTHOLICHUIl pean3o-
BaThb MX NPABO Ha MNPEANPUHHUMATENb-
CKYyI0 JIeATEJIBHOCTb, B JIAHHOM ClIIy-
4Yae — HErocylapCTBEHHYIO OXPaHHYIO
U YaCTHYIO JIETCKTHBHYIO, MyTEM HPO-
XOXKICHUSI HEOOXOMUMBIX JUISL 3TOTO
aJIMUHUCTPATUBHBIX MHPOLEAYP pEeru-
CTpalLUH, JINICH3UPOBAHUS, CEPTU(HKA-
nuu u T.4. Kak MBI yXKe ynmoMuHanu, He
BCE M3 ITUX DJIEMEHTOB CETO/HS UMEIOT
JIOCTAaTOYHYIO CTEINEHb JIETHTHMH3AIII
JUTSL 9aCTHOW NETEKTUBHOM JesTeIbHO-
cti. Bmecre ¢ TeM 3TO M cocraBiser
METOJI0JIOTHUYECKY0 TpodiieMy, U 3aja-
4yeldl HayKd aAMHMHUCTPATHBHOIO IpaBa
B TAKMX YCJOBHUSX SIBJISETCS BbIpaOOTKa
JIOCTATOYHOTO TEOPETHYECKOro 000CHO-
BaHUS JUI peau3aliy 3Toi QpyHKIHH.

Bropast  ¢yHKuus  aaMuHHCTpa-
THUBHO-IIPABOBOTO 00ECICYCHUSI HEro-
CylapCTBEHHON OXpaHHOW W YaCTHOH
JIETEKTUBHOHN MAESITEIbHOCTH, HAa KOTO-
pyo criemxyeT oOpaTWTh BHUMaHUE, —
9TO (QYHKIHsS KOoHTponbHas. KoHTpomnb
SIBIISIETCS YHUBEPCATBHBIM COIIMAIbHBIM
(heHOMEHOM, HCITOJIb30BaHNE KOTOPOTO
HE MIPOCTO TO3BOJISET MOBBICUTH P dek-
TUBHOCTb ONPEAEIEHHBIX NPOLECCOB,
HO U NOBBICUTH YPOBEHb 0€30MaCHOCTH
JKU3HEJIEATEIbHOCTH CIIOKHBIX COLH-
anpHBIX cucTeM. locymapcTBeHHBIN
KOHTPOJIb SIBJISIETCS YACThIO COLUAIIBHO-

T0 KOHTPOJIS, KOTOPYIO 0OIIECTBO mepe-
JIAJI0 TOCYNApCTBY Ul IOJJICPIKAHHS
IUCIUIUIMHEI, 3aKOHHOCTH, TOpPSAKa
U OpPTaHM30BAaHHOCTH KaK B MHTEpecax
BCEro 0OOIeCTBa, TaK U KaXKIOTO Tpax-
NaHUHA. B TeopeTHdecknx MCTOUHMKAX
roCy/apCTBEHHBII KOHTPOJIb TOHUMAIOT,
KaKk OOBEKTHBHO OOYCIIOBICHHYIO Ies-
TEJIBHOCTh TOCYJapCTBEHHBIX OPIaHOB,
KOTOpasi 3aKJII04aeTcsi B HaONIOfCHUH,
aHaJIu3e ¥ NPOBEPKE 0OBEKTOB KOHTPO-
Js ¥ HallpaBJieHa Ha MpPEOoTBpalleHue,
BBISIBIICHHE M TPEKpalleHUEe NeHCTBUA,
MIPOTHBOPEYALINX YCTaHOBIICHHBIM
roCyl1apcTBOM  HOpPMaMm,  IpaBHJIaM
u craggapraM. 13 takoro ompeneneHus
TOCYJapCTBEHHOTO KOHTPOJSI MOXKHO
CIeNIaTh BBIBOJ O XapakTepe AesITeNbHO-
CTH U YPOBHE BBITIOJTHEHHS €€ COOTBET-
CTBYIOIIMMHU TOCYJapCTBEHHBIMH Opra-
Hamu [3, c. 287]. [IpoBenéHHBIH aHaNN3
IOPUINYECKON JINTepaTypbl IMO3BOJIS-
eT crenarb OoOWMH 0030p pa3iIMYHBIX
TOYEK 3pEHHsl Ha CYIIHOCTh M Ha3Ha-
YeHHE TOCYJapCTBEHHOTO KOHTPOJIS.
B kaxnoil U3 HUX HPHUCYTCTBYET TOT
WM UHO¥ nmpeobnagaronuii GakTop uin
MO3UIMS, KOTOPYI aBTOPHI MBITAIOT-
Csl PACKPBITh NPH HCCICJOBAaHUH IPO-
OrmeMBl KOHTPOJS. DTO MOATBEPXKIAET
MHOTOIJIAHOBOCTh ~ TOCYAapCTBEHHOTO
KOHTPOJIS ¥ IPHUCYIIYI0 €My Pa3HOCTO-
POHHOCTB, KOTOPYIO CJIEZyeT HOHUMATh,
KaK CIIOCOOHOCTh HAOIIONaTh, aHalU-
3UpOBATh U MPOBEPATH OOIIUE SBICHHS
U CHUTyallMd, a TaKXe BO3MOXKHOCTb
aKLEHTHPOBaTh BHUMaHHE Ha KOHKPET-
HBIX BOIIPOCAX C NIyOOKMM MX aHAJIN30M
B pa3MYHBIX cdepax OOIIeCTBEHHBIX
oTHoweHui. Ha ocHoBe mpoBea&HHOTO
aHaJln3a CYIIECTBYIOUIMX B3IVISIOB Ha
npo0ieMy MOXHO CIeslaTh BBIBOJ, YTO
IpPU PAacCCMOTPEHUU TOCYAapCTBEHHOTO
KOHTPOJISL CIeAyeT pPyKOBOACTBOBATH-
Csi ero TOHHMaHHEeM KaK OOBEeKTHB-
HOW (YHKIIMOHAJTBHOW JEATEeIbHOCTH,
KOTOPYI0 TOCYIapCTBO  OCYIIECTBIISI-
€T C IeNbI0 MPOBEPKH COOINIOACHHUS
U BBIIOJHEHUS IIOCTaBJICHHBIX 3ajad,
HNPUHATBIX PELICHUH U UX TPaBOMEPHO-
cru [4, c. 38; 5].

Tperbs QyHKUMS aIMHUHUCTPATHB-
HO-IIPAaBOBOTO  00ECHEYeHHs HErocy-
JIapCTBEHHOW OXpaHHOM M 4YacTHOM
JNETeKTUBHOW JEATENBHOCTH — 3TO
crumyiaupyomas QyHkuus. CTUMyu-
pOBaHHE B KOHTEKCTE [AHHOH CTaThH
MBI TOHMMaeM, KakK Iporecc MoOyx-
IeHus1 CyOBEeKTOB IPABOOTHOIICHHUI
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JIEMOHCTPUPOBATh OJHU THIIBI IIOBE-
JIEHUS] W BO3JEPKHUBAaTBCS OT WHBIX.
B naHHOM ciydae Mo3UTHBHAs MOJENb
MTOBECHUS IIPEACTaBISAET coboit
coOmoieHne TpeOoBaHUIl aJIMUHHUCTpa-
TUBHO-IIPABOBBIX U APYTHMX HPAaBOBBIX
aKTOB, B KOTOPBIX 3aKpEIUICHBI IIpaBa,
0053aHHOCTH, TapAHTUH JEATEIBHOCTU
U OCOOEHHOCTH IOPUIMYECKON OTBET-
CTBEHHOCTH KaK CaMHX CyOBEKTOB
HEroCyAapCTBCHHON OXPAaHHOW M 4acT-
HOW JIETCKTHUBHOMW JEATEIBHOCTH, TaK
W TIpeACTaBUTENIeH OPTaHOB ITyOIMIHOI
Bnactu. [locieqHue  OCYIIECTBISIIOT
B OTHOLICHHM YKa3aHHBIX BBIIIE CyOB-
€KTOB KOHTPOJIbHBIC, Pa3peLIUTENIbHbIC
U UHbIE aJIMUHHUCTPATHBHbIC IpoOle-
nypsl.  CTUMynupoBaHHE CyOBEKTOB
MIPABOOTHOLIEHUH, WX MOOYyXJIeHHE
K OIpeIeIEHHOMY TOBE/ICHUIO SBISETCS
HEOOXOIUMBIM YCIOBUEM IIOCTPOCHHS
3¢ (dexkTUBHO pabOoTaONIEro MeXxaHu3Ma
peaiu3aluu HMX IpaB, OOSM3aHHOCTEH
U UHTEPECOB, TIPU 3TOM OUYEHb BaKHBIM
MPEICTABICTCS COYETAaHHE BHYTPEH-
Hell (OCyIIecTBIsIEMOH € HCIIONb30Ba-
HHEM PE3ePBOB ONPEICIEHHOI OpraHu-
3allM) W BHEIIHEH (ocymiecTBisieMoit
C TIOMOIIBIO PE3ePBOB BCEro Trocynap-
CTBa U IPAXIAHCKOTO 00IIecTBa) CUCTE-
MBI CTUMYJNIOB [6, c. 56]. XoTenoch Obl
emé n00aBUTh, YTO CTUMYJIHUPOBaHHE
MOXET HOCUTb KakK IO3UTHBHBIH (3aKkpe-
IUIGHHE  IPABOMEPHOTO  IOBEJICHHS
MyTEM MOOLIPEHUs), TAaK U HEraTHUBHBII
(3akpenieHne B CO3HaHMU CyObekTa
MBICIIA O HEAOMyCTUMOCTH HapYIICHHS
HOPM 3aKOHA MyTEM IPHUMEHEHHUS CaHK-
M) XapakTep.

YerBeprass GyHKIUS aIMHHHCTpA-
THBHO-TIPABOBOTO OOECIIEYEHUs] HETro-
CYAAapCTBEHHON OXpaHHOM M YaCTHOH
JETEKTUBHON JIESITEIBHOCTH, O KOTOPOH
HaM XOTeJIoCh Obl CKa3aTh, — 3alIUT-
Has. B IIpaBOOTHOLIGHHSX C ydacTHEM
CyObEKTOB YKa3aHHbIX BHJOB JIESATEIb-
HOCTH  IepeIieTacTcs  Ype3BbIYaiHO
0O0JIBIIOE KOJMYECTBO MMYIIECTBEHHBIX
U JIMYHBIX HEMMYIIECTBEHHBIX HHTEpe-
COB (DU3MUYCCKUX M FOPUIUYCCKHUX JIUIIL.
Crnenyer ckas3arh, 4TO JI000€ IMPABOBOE
JIEMOKpATHIEeCKOe TOCYyAapCTBO B CBO-
el KOHCTHUTYIIMH, OPTaHHYECKHX 3aKo-
Hax, IpeleieHTax U HHBIMA CIioco0amMu
3aKperursieT 0a30BbIe IpaBa TpaXkIaH,
HWHTEPECHl TPEANPUSTAN, yUpeKIACHUH,
OpraHM3alyi, KOTOpbIE OXPAHSIOTCS
3akoHOM. Jls1 obecmedeHus (QyHKIHO-
HUPOBaHMS MPABOBOI0 MEXaHM3Ma ITHUX
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npaB (QYHKIUOHUPYET CUCTEMa IPaBoO-
OXPAaHUTENBHBIX M CYASOHBIX OpPraHOB.
OpHako, Kak yKa3aHO BO MHOTHX KOH-
CTUTYLHMSIX, TPEAYCMOTPEHHbIE UMU Tpa-
Ba ¥ CBOOO/IbI HE SIBJISIOTCSL MCUEPIIbIBA-
omuMy. Ou3ndeckue W IOPUANYECKUE
JIMIa UMEIOT TpaBa 3alluiIaTh CBOU Mpa-
Ba W MHBIMHU, HE 3amlpeHICHHBIMU 3aKO-
HOM CIT0COOaMHM, B TOM YHCJIE U 3aKJIIO-
Yasi JOTOBOPHI 00 OKa3aHWUM UM YCIIyT
cyObeKTaMi HeTOCyJapCTBEHHOH OXpaH-
HOU M YaCTHOM JIETEKTHBHOM JI€SATEIBLHO-
ctu. [ToBropumes, 9To B cepe yacTHOI
NETeKTUBHOW  JeSITEIbHOCTH,  Oe3yc-
JIOBHO, UMEET MECTO IpaBOBasl JIaKyHa,
po0Oes MPaBoOBOTO PEryIHMPOBAHUS, UTO
00yCIOBIMBAET OKa3aHUE ICTEKTHBHBIX
YCIIYT TO/ BUAOM YCIyT HH(POPMAIHOH-
HBIX [7, c. 91]. OnHaKo MBI HaJieeMcs, 4TO
9Ta CUTyalus He OyJIeT HOCUTh TOCTOSTH-
HBIIl XapakTep, ¥ OJUH U3 HAXOASIIUXCS
CErofHs Ha pacCMOTpeHUH B BepxoBHOI
Pane Ykpaunsbl 3aKOHONIPOEKTOB O 4acT-
HOU JCTEKTUBHOM JESITEIHLHOCTH BCE-
TaKu OyJeT MPHHSAT.

BeiBOABI. AJIMUHHCTpPAaTHBHO-IIpa-
BOBOE OO0ECIIeYeHUEe HEerocyaapCTBEH-
HOIl OXpaHHOM M YacTHON JETEKTUBHOM
JIEATEJIbBHOCTH HAaXOAUT CBOE IMpaKTHye-
CKOe BOIUIOLIeHHE B cdepe 0oOlIecTBEH-
HbIX OTHOUICHHM s YCTaHOBJICHHS
U YKpEIUIGHUS TapaHTUH 3aKOHHOCTH,
mpaB ¥ CBOOOJ YeNOBeKa W TPaKIaHU-
Ha C MOMOIIBI0 CUCTeMbI (PyHKIUH. DTO
TO3BOJIACT MMOCTPOUTH CBS3b MEXKIY BEp-
0ampHON TPaBOBOW MOJENBIO M TPaK-
TUYECKOH JEATEIBHOCTBIO CYOBEKTOB,
peaNn3yoNINX CBOU BIACTHBIE ITOTHOMO-
4usi B PAaBOOXPAaHUTEIBHON cdepe Hin
NPEIOCTABISIOIUX YCIYIH, CBA3aHHbIE
C 3alIUTON UMYILIECTBEHHBIX M JIMYHBIX
HEUMYILECTBEHHBIX mpaB. DyHKIUH
aJIMUHUCTPATUBHO-TIPABOBOTO  obecre-
YeHHUs] HEroCyIapCTBEHHOW OXpaHHOM
M YaCTHOHW IETEKTHUBHOM HEATEIBHOCTH
clieflyeT MOHUMAaTh, KaK OOYCIIOBIICH-
HOE WEJISMH TPABOBOTO PETYIUPOBAHHUS
3aKperieHIe UCAIbHON MOJIEIH TIPaBO-
OTHONICHUW B BHJE CTAHIAPTOB IOBE-
neHns ux cyowekToB. Kitaccmdukarus
(YHKIUH agMHHUCTPATHBHO-TIPABOBOTO
o0ecreueHus HeroCy1apCTBEHHOM OXpaH-
HOM M YaCTHOM JIETEKTUBHOU JCSITEIBHO-
CTH MOXET OBITh IOCTPOEHA C OMOPON Ha
LI€JM YKa3aHHOTO BUIA aJIMUHUCTPATUB-
HO-TIPaBOBOTO OOECICUCHHSI U BKIIIOYATH
OpraHU3alMOHHYI0, KOHTPOJIbHYIO, CTH-
MYJHPYIOIIYI0 U 3aIIUTHYIO (QYHKIHU.
Bornee neranbHBI aHANMHM3 COACpPKAHUS

yKa3aHHbIX (QYHKLIUI TpeOyeT mpoBeje-
HUSI JTOTIOJHUTEIIBHBIX HAYYHBIX HCCIIE-
JIOBaHWM, pPE3yNbTaThl KOTOPBIX MOTYT
OBITh MCIOJIb30BAHBI
CTBOBaHMSI aJIMHHHCTPATHBHO-TIPABOBBIX
aKTOB, PETYJIUPYIOIUX OpPTraHU3AIHIO
U OCYIIECTBICHHE HETOCYIapCTBEHHOM
OXpaHHOM M YacCTHOM JNETEKTHUBHOU Jlesi-
TEJIBHOCTH.
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I'PA’KIJAHCKO-ITPABOBASA TPUPOIA
HOHATHUA IOPUANYECKOI'O JINITA

Bacuauii IAPACIOK,
KaHIUIaT FOPUINICCKUX HAYK, JOICHT,
JIOLCHT Kadeapbl IPaXk JaHCKOTO MpaBa | mpolecca
JIbBOBCKOTO TOCYAapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX JICIT

Muxana ITAPACIOK,
KaHJUaT OPUANYECKUX HAYK, TOICHT,
JIOLIEHT Ka(eapbl TPaXkIaHCKOTO MpaBa U mporecca
WHcTuTyTa npaBa, ICHXOJIOTMH ¥ MHHOBAI[HOHHOTO 00pa30BaHMs
HammmonaneHoTO yHHBEpCcHTETa «JIBBOBCKAS IOTUTEXHUKAY

AHHOTALUSA

B crarbe ¢ yuéToM Hay4YHBIX B3IVIAA0B yUEHBIX IPOAHAIU3HPOBAH TaKOH aKTyaJIbHbIH BOIPOC IPaskJaHCKOTO IIPaBa, KaK MOHITHE
«IOpUINYECKOe JUIO». I XapaKTepHCTUKH TOHATHS «IOPHIMYECKOE JINIIO0» HCIIONB3YeTCs JOTHYecKash KOHCTPYKIHSI COUeTaHHe
coziepkaHus 1 00bEMa. JlaHHas TeMa aKTyallbHa TAKKe 10 TOW NPUYHMHE, YTO IOPUANYECKOE JIMIO SBISETCS OTIEIbHBIM CyOBEKTOM
MPaBOOTHOLICHUH, ¢ ONpeeIEHHBIM HAOOPOM TIpaB U 005A3aHHOCTEH, OTIIMYHBIX OT MpaB U 00A3aHHOCTEH APYTrUX CyOBEKTOB IpaBa.
B crarpe mpoaHaIM3upOBaHbI HAyYHBIC TTO3UIUHU TI0 OMPEAETICHHIO CaMOTO MOHATHS «IOPUANIECKOE JIUI0», 4 TAKKe COACP KAHHS
€ro IMPHU3HAKOB. DTO MMO3BOJIMUT HANTH NMPABHIIBHBIN MMOAXO0/ K TOHUMAHHUIO CYIIHOCTH IOpHIMYecKoro juia. OnpeeneHbl HeKOTOpbIe
0COOEHHOCTH IOPUANYECKOTO JINIIA, & TAKXKE BBIIENICHBI €ro KBau(UIupyomue npu3Haku. O0bEM MOHATHS 0XapaKTepU30BaH IIyTEM
BBIJICJICHHS BUJIOB IOPUAMYECKUX JIUII IO PAa3HBIM KBATH()UKAITMOHHBIM KPUTECPHSIM.

KiroueBble cioBa: ropuauyeckoe JIMIO, FOPHIMYECKUE JIMIA YAaCTHOTO INpaBa, IOPUIMYECKHE JIMIA MyOJIMYHOro Ipasa,
PaBOCYOBEKTHOCTD.
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SUMMARY

In the article, taking into account the scientific views of scientists, such an urgent issue of civil law as the concept of a legal entity
is analyzed. To characterize the concept of a legal entity, a logical construction of the combination of content and volume is used. This
topic is also relevant for the reason that a legal entity is a separate subject of legal relations, with a certain set of rights and obligations
different from the rights and duties of other entities. The article analyzes the scientific positions regarding the definition of the term
legal entity and the content of its features. This will allow you to find the right approach to understanding the essence of the legal
entity. Some features of a legal entity are identified, as well as its qualifying features. The scope of the concept is characterized by
distinguishing types of legal entities by different qualification criteria.

Key words: legal entity, private-law legal entities, public-law legal entities, legal personality.
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HHTEPECHI, KOTOPBIE YaCTO MOI'YT HATH 3aKOHOAATEIIBHOI'O PETYIIMPOBAHUSA 0Co0eH-

HHE JICCATUICTUS BO3PAcTacT pOJib FOPU-
JIMYECKHX JINI, B3aUMOOTHOIIEHUST MEXITY
KOTOPBIMH MO CO3[AHHUIO M HOTPEOICHUIO
Pa3IMYHBIX MAaTePHAIBHBIX OJar COCTaBIII-
10T BAJIOBYIO JIOI0 YKOHOMHYECKOro Oa-
Jlacta Haiero rocygapersa. FOpunndeckue
JMIA B TPAKAAHCKOM 000pOTE TTOCTOSIHHO
B3aMMOJICHCTBYIOT, 00pasysl eIUHBIA JKO-
HOMMYecKuii opranusm. Hapsny c stum
KaX[Iblli U3 HUX MMEET CaMOCTOSATEIIbHbIE

Bpa3pe3 ¢ MHTEpECaMU APYTUX Y4aCTHUKOB
TPaXAAHCKOTO 000pOTa.

MHCTuTyT 10pUANYECKUX JIUI, HECMO-
Tps Ha €ro TPAAUIMOHHOCTH B TPAKAAH-
CKOM TIpaBe, OCTAETCS OMHKM U3 CIIOKHBIX,
JIICKYCCHOHHBIX M TaKUM, 9TO Pa3BHUBACT-
cst. FOpumaeckue muma SBISIIOTCST y9acT-
HUKaMH TPaKTAHCKHAX IIPAaBOOTHOIICHHUH.
B coBpemeHHBIX couLMabHO-3KOHOMHYE-
CKHX YCJIOBHSIX TTOBBIIIAETCS aKTyaIbHOCTD

HOCTEll CO3[aHMsl, JeSITeIbHOCTH FOPHIH-
YECKHX JIMI PA3IHYHBIX OpraHU3alHOHHO-
MIPABOBBIX (hOPM.

Cocrosinne mccienoBaHusi. Paccma-
TpuBaeMasi cepa MPaBOBOTO PEryIUpPOBa-
HHsI HE OCTalach 0e3 BHUMAHHUS I[UBHIIN-
CTOB, KOTOpPBIE B CBOMX HAyYHBIX TPYHax
00OCHOBBIBAII ~ COJICPYKAHUE TIPH3HAKOB
IOPUIMYECKUX JIUI, JUCKYTHPOBAJIM O
KPHUTEpUSIX KJIACCH(HKAINA WX Ha BUJIBI,
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OCBEILAIM Pa3IMYHble CTOPOHBI IIPaBO-
CYOBEKTHOCTH ~ YKa3aHHBIX  YYaCTHHKOB
rpaxaaHckoro  obopora. Mccnenosanu
910 Bompoc B. Amensuenxo, B. bopuco-
Ba, A. [osrepr, C. UBanos, B. Kouun,
B. Kpasuyk, 1. Kyuepenxo, H. Ky3nerosa,
T. Jlucanya, P. Maiinanuk, A. IlepBomaii-
ckuil, P. ITpunynxuii, B. IIpumaxk, JI. Pan-
yenko, M. Cnacubo-®areesa, T. Crumauyk,
B. ®pomnos, A. Xaputonos u ap. OnHako,
HECMOTpsI Ha JWCKYCCHH II0 TIOBOAY pa3-
JIMYHBIX aCIEKTOB CYIITHOCTH IOPUITIECKO-
ro JMIa, pa3paboTka 3TOH NpoOiIeMaTHKy
TpeOyeT MpOBeIEHUs AAIbHEHIINX Hay4-
HBIX MCCJICIOBAaHUH.

Lesb Hay4HOW cTaThbH — paccMo-
TPeTh CYIIHOCTh FOPHUAMYECKOTO JIMIIA,
0XapaKTepU30BaB COZEPIKAHUE IPHU3HAKOB
9TOTO TOHSATHS U BUJIbI FOPHANYECKHX JINILL
B COOTBETCTBHHU C HOPMAaMH T'PAKAAHCKOTO
3aKOHO/IATEIIbCTBA.

M3no:xkeHHEe OCHOBHOIO MaTepua-
aa. [loHsTHE «IOPUIIMYECKOE JIMI0» 3aKO0-
HOZaTeJbHO OIpesieNieHo. Tak, COnTacHoO
4. 1 ct. 80 'K VYkpaunsl, ropuaudeckum
JIALIOM SIBJISIETCSI OpTaHM3AIMsl, CO3TaHHas
1 3aperUCTPUPOBAHHAS B yCTAHOBICHHOM
3akoHOM Tmopsaake [1]. IomytHo cnemyer
3aMEeTHTh, YTO B 3aKOHOAATENBCTBE MHO-
I'HX 3apyOeKHBIX TOCYIapCTB OTCYTCTBYET
3aKOoHOZATeNbHAs  NeDUHULIUS  MOHATHUS
«opuanyeckoe nmio». Tak, Hanpumep,
B NEPBOHAYAIBHOM TEKCTE (PaHILy3CKOro
I'paxxnanckoro komekca 1804 roma moHs-
THE «IOPUIIMYECKOE JIUI0» HE BBIACISIETCS.
Tompko Uepe3 3HAYNTENBHBIN HPOMEKY-
TOK BpeMeHH B 1978 romy ObuiM BHECEHBI
W3MEHEHHS, B pe3yibrare 4ero 3TOT KOIH-
(PUIIPOBAHHBIN aKT TTOTIOHMIICS paccMa-
TPUBAEMbIM TOHATHEM. 3aTO0 B CTPYKTYpY
I'epmMaHCKOTO  Tpa)KIaHCKOTO  YJIOXKEHUS
1896 roma BriIIOYeHA ILeJas IVaBa I0f
Ha3BanueM «lOpuanyeckue muua». B Heit
IpoOBeieHa KiacCU(UKAIUs IOPHANYECKHX
JMI, Ha OOILIeCTBA, HE HMEOIINE LEIbI0
BEJICHUE XO3SIHCTBEHHOIO MPEAIPUSTHS,
U yUPEKCHHS, UIMEIOIINE IIENbI0 BEACHNE
xo3siicTBeHHOrO npeanpustus. .M. Kyde-
PEHKO, B CBOIO OYEpENb, YTBEPIKAACT, UTO
ct. 80 I'K VYkpawnbl 1aéT HEmOCTaTOYHO
00BEMHOE 110 CBOEH IPaBOBOM CyTH IOHS-
THE «IOPUIITIECKOE JIUIIO», OHO OoJiee Tou-
HO COOTBETCTBYET XapaKTEpPHCTHUKE TaKOi
IIPaBOBOH KATErOpuH, KaK CYOBEKT Ipa-
JTAHCKUX MIPABOOTHOLIEHUH [2, ¢. 7].

B 3akoHOIATENIbEHOM MOHATHN «IOPHIU-
YecKoe JIMLIO» AaKIEHTHPYEeTCs BHHMAaHUE
Ha TIPOLECCe TOCYAapCTBEHHOW perucTpa-
umn. Orcrona JLLA. PamueHko yTtBeprkaa-

e1, uto «I'K YkpamHBI IpHHAT HEMEIKYIO
TEOPHIO PEATbHOCTU IOPUANYECKOTO JIMIA»
[3, c. 99]. Hapsimy ¢ 9TUM y4EHBIE CUUTAIOT,
YTO «IIPEUIOKEHHOE 3aKOHOIATeIeM OTIpe-
JIeJIeHHe BCE )K€ HE CTABHUT TOUKY B ITOHH-
MaHWH OHOM M3 CaMbIX CJIOXKHBIX ITPOOIeM
B TCOPETUUECKON IOPHCIIPYACHIIMI — CYIII-
HOCTH IOPH/IMYECKOrO JIMIA, BeAb IpHU-
Benéunple B 'K VYkpaumnbl mnpuszHaku
CO3JAI0T JIMIIb OCHOBY JUISI HOPMATHUBHO-
[IPABOBOTO PETYJIMPOBAHUS TPAXKIAHCKOTO
craryca ropuandeckux i [4, c. 43]. [loxo-
KeH TO3ULMHU NPUICPIKUBAIOTCS U APYyTrUe
yuaénsle. Tak, Pb. Ilpumynkuii koHcraru-
PYET, UTO «KaTeTopHs IOPUIMIECKOTO JINIa
SIBISICTCS ONHOM M3 CaMbIX MPOOIEMHBIX
B IMBIJINCTHKE, a MpoOIeMa CyIIHOCTH
IOPUIMYECKOTO JIMIA SIBIISIETCSI OIHOM M3
(yHIaMEHTAIBHBIX M, MOXHO CKa3arh,
«BEUHBIX» TIPOOJIEM TPAKTAHCKOTO IIpaBa
[5,c.35].

B T'K YCCP ropuandeckum JHLOM
NpU3HABaJIaCh OpraHU3allysl, KOTopas uMe-
er 000COONEHHOE HMYIIECTBO, MOXKET
OT CBOEr0 VMMEHM INpHOOpeTarb HMyIle-
CTBCHHBIC U JIMYHbIC HEHMYIECTBCHHbBIC
IpaBa, a TaKKe HMCIONHATH OOS3aHHOCTH,
OBITh MCTLIOM M OTBETYMKOM B CyAE WIIH
TpereiickoM cyne [6]. B panee neiictBy-
IOMIEM 3aKOHE IOHSTHE «IOPHUANYECKOe
JIALIO» COZepyKasio Ooiee MMPOKHUH Iepe-
YeHb TPHU3HAKOB, KOTOPHIE OMPEIEISUIH
craryc ropuandeckoro jauua. B.Jl. @ponos
10 ATOMY TIOBOIY 3aMedaeT, 4To 3T 00y-
CIIOBJIEHO NOTPEOHOCTSIMH MAaKCHMAJIbHOTO
CONEHCTBYS AKTUBU3ALMK  TPaXKJAHCKOTO
obopora. TakuM 00pa3oM, aKLEHT CleIaH
Ha TOM, YTO CTaryCc OPHAMYECKOIO JIHIA
MPEAOCTABIIACTCS OpraHU3alMsAM, KOTOpbIE
JIerajIM30BaHbl B YCTAHOBJICHHOM 3aKOHOM
TIOPSIZIKE M BCIIEJICTBHE 3TOTO HAZIEISIOTCS
[PaBOCIIOCOOHOCTBIO U JICECIIOCOOHOCTBIO
[7,c. 10].

B neticteyromem 'K YipanHbl 3aK0HO-
JlaTenb PacIIMpril 00BEM TTOHSTHS «IOpPH-
JITYECKOE JIMIO», CY3UB HAa0Op MPU3HAKOB,
Hapsny
C OTUM BIIEPBBIE B YKPAaHHCKOM T'pak/IaH-
CKOM 3aKOHOJATENIbCTBE  CHOPMYINPOBa-
Ha CHCTEMa HOPM O FOPUJIMYECKHUX JIMIAX
yactHOro mpasa. OpHaKo, HECMOTpsSl Ha
9TO, B JIMTEPAType OTMEYACTCS, YTO «HET
OCHOBAaHHI CUMTATh, YTO U3MEHUJICS TTPHH-
LMIHAIIBHBIN MOIXO0 K ONPEICTICHUIO TIPU-
3HAKOB fopuaudeckoro jumay [8, c. 107].
Kax mpencrapnsercs, gaHHOE IOJIOXKEHHE
SIBIIICTCST CIIOPHBIM. JTO MOXKHO OOBsIC-
HUTH, B 9aCTHOCTH, 3aKPEIUICHHEM B TPakK-
JTAHCKOM ~ 3aKOHOJIATENILCTBE  KOHILICTIIINH

KOTOpBIE €r0  XapaKTepU3yIOT.

FOPUIMTYECKOTO JINIA KaK YYaCTHHUKA TPakK-
JIAHCKMX OTHOLIECHWI. B coorBercTBHM CO
ct. 2 I'K VkpauHbl yyacTHUKaMU TpaxJiaH-
CKMX OTHOLICHHMH SBISIOTCS (PU3MUECKUE
JMna U ropuandeckue ymna [1]. YuactHu-
KaMH 9THX OTHOIICHHH SIBIISIOTCS: rocyaap-
cTB0 YKpauHa, ABToHOMHas PecryOruka
KpbIM, TeppuTOpHaIbHble OOIIMHBI, HHO-
CTpaHHbIC TOCYAApCTBA M JIPYTHE CyObEK-
ThI MyOnmuHoro npasa. V.P. Kamayp «pas-
BUBACT HJCIO IOPHIWYECKOTO JIHIA Kak
peanbHO CYIIECTBYIOIIETO CyObeKTa Ipasa,
KOTOPBIH SIBISIETCST OpraHHU3anueH, co3iaBa-
€MO} B IOPSI/IKE, YCTAHOBICHHOM 3aKOHOM,
myTéM OOBEIMHEHN JIUL WIIM NMYILECTBA
[9,¢.7].

Opuanueckoe MO — 3TO OpraHu3a-
U C CAMOCTOSITENIHBIM TIPABOBBIM CTa-
TYCOM, OTIMYHBIM OT IIPABOBOIO CTaryca
JIMII, KOTOPBIE €€ CO3IaJIH, a TAaKKe OT JIHILL,
BXozsmx B e€ cocras. [Tostomy crnemyer
BBIJICJINTh TaKKHe KBAM(UIMPYIOLINE TIPU-
3HAKH IOPUITIECKOTO JINIA, KaK: ) OPraHu-
3aI[MOHHOE €IMHCTBO (OpraHU3aIHs B COOT-
BETCTBUH C 9TUM KPUTEPHEM JOJDKHA OBITH
€IMHBIM [IeNbIM); 0) Hajmame 000coOIeH-
HOTO MIMYIIIECTBA (HAJIMYNE B OPraHU3aIuI
HMMyIIecTBa Ha TIpaBe COOCTBEHHOCTH);
B) CIHOCOOHOCTb HECTH CaMOCTOSTENb-
HYIO HMMYILIECTBEHHYIO OTBETCTBEHHOCTD;
I) BBICTYIUICHHE B IPKIAHCKOM 000poTe
OT CBOETO UMEHH (OpraHHU3alys UMEeT BO3-
MOXXHOCTb OT CBOET'O MMEHH NpuoOperarsb
U OCYLIECTBISTH I1paBa, HECTU OOS3aHHO-
ctn). B nuteparype Ha3bIBatOTCS elie apy-
rue npusHakd. B uwactHoctn, B.B. Kounn
BBIJICIIACT «ITyOIMYHOCTh BO3HMKHOBEHUS
U npekpaiieHus» [4, c. 44]. Hapsiny ¢ atum
B.JI. ®posnoB BblIeNseT ClAeayIOLIUe Mpu-
3HAKH FOPUIIMYECKOro Jinia: 1) opranusa-
1Ms, TO €CTh ONpPe/IeNIEHHBIM 00pa30M Opra-
HHU3AIIMOHHO U CTPYKTYpHO COLHUAIBHOE
oOpa3oBaHue; 2) CO3MaHO U 3apETHCTPUPO-
BaHO B YCTaHOBJICHHOM 3aKOHOM IIOPSIZIKE;
3) UMeeT rpakIaHCKYIO MPaBOCMIOCOOHOCTh
1 JICeCIIOCOOHOCTH; 4) MOKET OBITh UCTIIOM
u orBeTunKoM B cyze [10, c. 220]. ITo mue-
HHIO YU€HOTO, UMEHHO JTH MPU3HAKH SIBIISI-
FOTCsI JIOCTaTOYHBIMH UL XapaKTePUCTUKH
FOPHNYECKOTO JIMIIA, YTO B OOIIEM HE Ipo-
THBOPEUUT 3AKOHOJATENIBHONW JIeOUHUIIMK
3TOTO HOHSATHS.

Kak mnpezncrasisercs, ciemyer Oonee
MOAPOOHO OCTAHOBUTHCS HA COZEPIKAHUM
MPU3HAKOB, XapaKTePU3YIONMX IOHATHE
«IOpUIMYECKOE JIMI0» KAaK B HayKe, TaK
U B 3aKOHOJATENbCTBE YKpauHbl. Opranu-
3aI[MOHHOE eIMHCTBO KaK MPHU3HAK IOPHUIH-
YEeCKOTO JIMIA [PeyCMaTpHBaeT BHYTPEHHE



YIOPSIOYEHHYIO  CTPYKTYpY, —Onaronapst
KOTOPOH FOPUMYECKOE JIMIIO CTAHOBUTCS
enuHbIM LenbM. [IpaBoBoii craryc ropuau-
YECKOTO JINIA OTIMYAETCs OT JINLL, KOTOphIe
€ro co3/1aji, a TaKXKe OT TeX JIULI, KOTOpbIe
BXOJIAT B €r0 cOCTaB. B nmreparype Bbize-
JISIFOT TaKKe CICAYIONHE PU3HAKH, XapaK-
TEPHU3YIOINE OPraHN3ALIOHHOE SMHCTBO
FOPUIMIECKOTO JIMIIA, Kak: 1) eIrHas 1elb
NIeATENFHOCTH OpTraHM3alid; 2) KakIoe
CTPYKTYpHOE IIOfIpa3felieHHe MMEET CBOH
3aMaHust; 3) Wepapxuueckas CTpyKTypa
BJIACTH B OpraHU3alliy; 4) CHCTeMa HOPM
U TIpaBWJI, PEryJIHPYIOIMX BHYTPEHHIOIO
JIeATEIIbHOCTh OpraHu3aliy; 5) BCTyIUIe-
HHME JIOJDKHOCTHBIX JIMI] B OTHOLICHUS
C BHEILIHUM MHPOM IO JIeJIaM OpraHu3aluu
OT ero UMeHH; 0) aBTOHOMHUSI (CyBEPEHHUTET)
OpraHusaluy (CaMOCTOSITEIBHOCTh B TIPHU-
Hstiu perrenust) [11, c. 54].

dopManbHOE BBIPAKCHHE OpraHU3a-
LIMOHHOTO e/IMHCTBA o0ecreunBaeTcsi (huK-
campelf B YYpemUTENBHBIX JTOKYMEHTaX.
VupenurensHble TOKYMEHTBI — 3TO HOCHTe-
JIM FOPUJIMYCCKU 3HAUMMOM HMH(OopMaruy,
M3JIOKeHHBIE B INCBEMEHHON (opMme, pa3pa-
0aTBIBArOTCS U MOJITUCHIBAOTCS YUACTHUKA-
MU (YUPEAUTEIAMU) IOPUIMYECKOTO JIUIIA.
Bupl yupenutenbHbIX JOKYMEHTOB Ompe-
JICJICHBI B 3aKOHOZIATEIILHOM aKTe. Y4pe/iy-
TEJBHBI JIOKyMEHT OPUIMYECKOro JIULA
— YYpeIMTEIIbHBIA aKT, YCTaB, MMporpaMma
MOJIUTHYECKON MapTHH, MOJENBHBIN yCTaB,
YUPEIUTENBHBI  JOTOBOp, EAMHOIMYHOE
3asBIeHAE  (MEMOpAHAYM), TIOTOXKEHHUS
uTIL (. 17 ct. 1 3akona Ykpaunsl «O rocy-
JIAPCTBCHHOH PErMCTpPALMU FOPUIMYCCKHX
UL, (PU3HIECKUX JIHI-TIPEIITPUHIMATENECH
U OOLICCTBEHHBIX (OPMHUPOBAHMID) OT
15 mast 2003 roma Ne 755-1V) [12].

B 3THX OKyMEHTax OTMEYaercsi BHY-
TPEHHSS CTPYKTypa FOPUIMYECKOro JIMIIA,
KOMIICTCHIIUSI OPr'aHOB, MOPSJIOK MX Jiesi-
TEJIBHOCTH M TOoMy nonodHoe. CoracHo
4. 1 ct. 87 I'K Vkpaunsl, ropuaudeckoe
JIMIO YacTHOTO TpaBa MOXKET CO31aBaThCs
U JeiCTBOBaTh HA OCHOBAHUHM MOZIEIJIBHO-
ro ycraBa, yrBepkaéHHoro Kabunerom
MuHucTpoB YKpauHbl, KOTOPBI IOCIIE €ro
NPUHATHUS YYACTHUKAMH CTAHOBUTCS y4pe-
uTebHBIM gokyMenToM [1]. Konmenmmst
MOJIETIFHOTO yCTaBa MPHMEHSETCS] B 3aKO-
HonarenbcTBe Benmmkoopurannu. Cornarra-
SCh Ha YCJIOBHS MOJIEIIbHOTO YCTaBa, KOM-
MaHKSL TeM CaMbIM yIIporaer cebe padory
[0 TIOATOTOBKE HMHJIMBHIYaJIbHOTO YCTaBa
[13,c. 79].

Hapsny ¢ sTum, ecnu I0pUIMYecKoe
MO 00pa3yercst Ha OCHOBAaHMM MOJIEIIb-

HOTO yCTaBa, 3TO HE OTPaHUYMBAET IpaBa
yupequTeneil  (Y4acTHHMKOB) — YTBEpIUTH
YCTaB, BBINOJIHATH (YHKIHMIO YUPESAUTEIb-
HOTO JOKYMEHTa M Ha OCHOBAHHMH HETO
B JIAJTbHEHIIIEM OCYIIECTBILITH CBOIO JIesl-
TeNBHOCTE. [lepexon ropHanIecKoro Jmma
U3 MOZIEJIBHOTO YCTaBa Ha AESTEIbHOCTh Ha
OCHOBAHHMH COOCTBEHHOTO YUPEIUTEIBHOTO
JoroBopa TpedyeT rocyl1apCTBEHHOM peru-
CTpALH.

B HayyHoOii nuTeparype MOIETbHBIN
YCTaB OTHOCAT K Pa3HOBHIHOCTH THIIO-
BbIX J10roBopoB [14, c. 3]. PA. Credanuyk
YIBEPXKIAET, YTO «IOCKOJNBKY THIIOBBIE
JIOTOBOPBI SIBILIOTCSL O(HIMATIBHBIMU, TO
TaKOH TOTOBOP pa3pabaThIBACTCS U yTBEPIK-
aeTcsi OT WMMEHH TOCYyIapcTBa COOTBET-
CTBYIOIMH T'OCYIaPCTBEHHBIMI OPraHAMH
C yd4éToM JEHCTBYIOIIETO 3aKOHOJATENb-
ctBay [15, c. 6]. Hapsoy ¢ atuM B rpa-
JTAHCKOM 3aKOHOJATEIIbCTBE IPETyCMaTpy-
BAETCsl, YTO YUYPEIUTEIbHBIM JIOKyMEHTOM
ol1ecTBa SBIAETCS, KPOME YUPeUTEIbHO-
TO YCTaBa, TAKKE M YUPESAUTEIBHBIN J0T0-
BOp. YupexaeHue co31aéTcsi HA OCHOBAaHUM
MH/IMBUTYaJIBHOTO WJIM OOILEro yupeau-
TEJILHOTO aKTa, COCTABICHHOTO y4pEeIuTe-
nem (yupenurensimu) (4. 3 ct. 87 I'K Vkpa-
uHe) [1].

TpeOoBaHUST K CONCPIKAHUIO y4pe-
JUTEIBHBIX  JOKyMEHTOB  OIpEJIeIeHbI
B cT. 88 I'K Vkpaunsl. B ycrase obmiecTsa
YKa3bIBAIOTCS] HANMEHOBAHHE FOPHIHIECKO-
TO JIMIIA, OPTaHbl YIIPABICHHS OOIIECTBOM,
UX KOMIICTEHIIUS, MOPSIJIOK IPUHATHA UMU
PpELIEHUH, MOPSAIOK BCTYIUICHHS M BBIXOZA
U3 HEro, eciu JONOJHHUTENbHbIE TPpeOoBa-
HHMS K COJEPKaHHMIO yCTaBa HE YCTaHOB-
nensl ['K Ykpaunsl unn Apyrum 3aKOHOM.
B yupemurensHOM JoroBope oOlecTBa
OIPEIeIIAIOTCS 00513aTeIIbCTBA YUaCTHUKOB
co3zath OOIIECTBO, MOPSIOK UX COBMECT-
HOM JIEATEIbHOCTH IO €ro CO3JIaHHUIO,
yCIIOBHUSI Tiepefadn OOIEecTBy MMYIIECTBA
YYaCTHHUKOB, €CJIM JOTIOJIHUTENBHBIE Tpe-
00BaHM TT0 COZIEPKAHUIO YIPEAUTEIILHOTO
noropopa He ycraHoBieHbl 'K Ykpaunbl
WM JPYTUM 3aKOHOM. B yupermurensHOM
aKTe YUpPEeXICHUs YKa3bIBAacTCs €ro Lelb,
OIIPEIeIIAIOTCS UMYILIECTBO, KOTOPOE Iepe-
JIAeTCS  YUPEXKICHUIO, HEOOXOIMMOE IS
JIOCTIDKEHHS 3TOH LIeJH, CTPYKTypa yIpas-
neHust yupexnaeHuem. Ecim B yupenu-
TEJILHOM aKTe OTCYTCTBYIOT OTJICJIBHBIC 3
YKa3aHHBIX BBILIE MIOJI0KEHHH, NX yCTaHaB-
JIMBAET OpTaH, OCYIIECTBILIIOMINIA rocyaap-
crBenHyto perucrpanuio [1]. Odopmitenue
YUpEIUTENBHBIX JTOKYMEHTOB B COOTBET-
CTBUHM C JTHMH TPEOOBAHMSMH SIBISICTCS
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MPEANOCHUTKON YISl YCIICHIHOW rocy/ap-
CTBEHHOM PEerucTpaniy IOpUIMICCKHX JIHIL.

ClieIyIommM MprU3HAKOM FOPHIHIECKO-
ro JIMIa, KOTOpOMY MpHaaércsi Oolbloe
3HAYEHHUE, SIBJISAETCSl HaM4Iue 000COONIeH-
HOro uMmyInectsa. Ha 3ToM npusHake Hero-
CPEICTBEHHO HE HACTAWBACT 3aKOHO/ATEITb.
.M. KydepeHko OTMEYaeT, YTo 3TOT MpHU-
3HAK SIBIICTCSl PELIAIOIIMM B IIOHATHH
fopuandeckoro smmna [16, c. 190]. Cyts
9TOrO MpH3HAKA 3aKJIIOYAeTCs B TOM, YTO
FOPUMYECKOE JIMII0 MMEET HMYIIECTBO,
MpUHA/ICKAIEE eMy Ha MpaBe COOCTBEH-
HOCTH. VIMyIIECTBO, HaxoJsiieecss Ha
OaslaHce FOPUIMYECKOTO JINIIA, XapaKTepH-
3yeT ero 000COOIEHHOCTh OT JPYTUX JIHIL,
B TOM YHCJIE OT yYaCTHHUKOB.

He MeHee BaXXKHBIM rpakIaHCKO-TIPaBO-
BBIM PH3HAKOM FOPUINYECKOTO JIULIA SIBIIS-
eTCsl CaMOCTOSITeNTbHAs HMMYILECTBEHHAsI
OTBETCTBEHHOCTh, KOTOpasi 3aKIIFO4aeTCsI
B TOM, YTO FOPUIUYECKOE JIMIO OTBEYAET TI0
BCEM CBOMIM JIOJITaM, TIPUHAICKALLIUM EMY
HMYIIECTBOM. DTO, B YaCTHOCTH, OTpaKe-
HO B 3aKOHOJIATENIbHBIX MOJIOKEHUsIX. Tak,
comacHo 4. 1 ct. 96 I'K Ykpaunsl, ropuan-
YECKOE JIUIIO0 CAMOCTOSITENIBHO OTBEYAET I10
cBonM obs3arenberBaM [1]. KOpumrdeckoe
JIAI0 OTBEYAET IO CBOMM 0O0SI3aTeIbCTBAM
BCEM MPUHAUISKANM €My HUMYIIECTBOM
(4. 3 ct. 96 T'K Vkpaunsi) [1]. He cnexyer
COIJIAIIAThCs C MHEHHEM O TOM, YTO ITO
SIBJIICTCSI TIPUMEPOM OTBETCTBEHHOCTH 32
qy)KYIO BUHY: BUHA MPEJCTaBUTENCH IOpH-
JUIAYECKOTO JIIIA PACCMATPHBACTCS KAK BHHA
CaMoro IOpHANYECcKoro Jjuua. IIpu stom,
KaK TpeJCTABISCTCS, YITyCKAeTCsl LEINbIi
psA CilydacB, KOIa IPUYMHOW IpaBOHa-
pYLICHUS M Bpe/a SIBISIETCS He BHHA TOTO
WIM WHOTO arcHTa, KOTOpBI JIeHCTBOBA
B COOTBETCTBHH C TPEIOCTABICHHON eMy
MHCTpPYKIIMEH, a BUHA CaMOi OpraHu3allim,
KOTOpasi PEJIOCTaBIIIA TAKUE YKA3aHUSL.

CrieyIonmM Mpr3HAKOM FOPHIHIECKO-
TO JIMIA SIBJISETCSI CIIOCOOHOCTH OT CBOETO
MMEHH HAXOJMTHCSI B TPAXKIAHCKOM 000-
pote. DTO CHOCOOHOCTH FOPUIMYECKOrO
JIMI[A OT CBOETO UMEHHU MPUOOPETaTh U 0Cy-
MIECTBISATh WMYIIECTBCHHbIE U JIMYHBIC
HEUMYILIECTBEHHBIC NpaBa U 00S3aHHOCTH,
TO €CTh OBITh YYaCTHHKOM TI'PaKIaHCKHX
U TPaKIAHCKO-TIPOLIECCYANIbHBIX OTHOIIIC-
HHUH B Ka4eCTBE CAMOCTOSITEIILHOTO CyOb-
eKTa, B TOM YHCJIC B KA4eCTBE WCTIA WM
OTBETYHKA.

Vuyacte oT CBOEro MMEHH Mpe/ioara-
eT HaJIM4Ue y IOPHINIECKOTO JIMIa HauMe-
HOBAHWUS, C TOMOIIBIO KOTOPOTO €10 MOYKHO
HIeHTH(OULIUPOBATh KaKk CyObeKTa IpaBa,
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BBIJICJINTh U3 MHOXKECTBA JPYIMX KOJUICK-
TUBHBIX 0oObenuHeHuil. HaumenoBanue
YUPEXKICHHUS JIOJDKHO colepxarb HH(POp-
MaIMI0 O €ro OpraHU3alMOHHO-IIPABOBOH
dopme (4. 1 ct. 90 TK Vipaunsr) [1]. Kak
MIPE/ICTABISICTCS, PACCMATPUBACMBIH TIPHU-
3HAaK Cle[yeT IIOHMMarb Ooyee MIMPOKO
1 HE OTPaHUYMBATH WICHTU(HUKALIIIO FOPHU-
JIMYECKOTO JINLA HCKITFOYUTEIFHO C €0 Hau-
meHoBaHueM. Tak, cormacto 4. 2 ¢t. 90 'K
VKpauHbl, IOPHANYECKOE JIHIIO, SBIISIOLIC-
ecsl TMPEANPUHAMATEIBCKIM  OOIIECTBOM,
MOXXET UMETh KOMMepueckoe ((pHpMEHHOR)
HauMeHoBanue [1]. Kpome storo, ropu-
JIMYECKOE JIMIO OOJIafaeT TaKKe JEIOBOH
penyrauueid. ®PupMeHHOE HAaMMEHOBa-
HUE C YCTOMYMBOW JENOBOW pemyTanueit
U CTaOWIBHO BBICOKUM KayeCTBOM BBIITY-
CKaeMO# IPOIYKIIMH UMEET BBICOKYIO KOM-
MEpUYECKYIO LIeHHOCTh. OpraHusanus 3ape-
THCTpHpOBaja (UPMEHHOE HaMEHOBaHHE,
TOJTy4YaeT HUCKIIOYUTENBHOE MPaBO Ha €ro
HCIIOJIb30BaHNUE M BIpaBe TpeOOBaTh Ipe-
KpalleHUsI HEeMPaBOMEPHOTO HCHOJB30Ba-
HHSI TAKOTO HAMMCHOBAHMS JPYTUMH FOPH-
JIMYECKHMH JIUIAMH, & TAKKE BO3MEIICHHS
MIPUYUHEHHBIX ITUM YOBITKOB.
IOpuauueckoe JIMIO TaKKe JIOJDKHO
nMeTh O(QMIMATIBHOE MECTOHAXOXK/CHUE
(ropupmueckuii  anpec). MecToHaxoxK Ie-
HHEM IOPHINYECKOTO JIMLA sBJIseTcs (ak-
THYECKOE MECTO BEJICHHS JICATEIbHOCTH
WIM pacrnolokeHusi oduca, U3 KOTOPOro
TIPOBOAMTCS €KEHEBHOE YIIPABICHHE JICsi-
TEJBHOCTBIO FOPUIMYECKOTO Jiua  (Ipe-
HMYIIECTBEHHO HAXOAUTCS PYKOBOICTBO)
W OCYILICCTBICHHE YIPABICHUS M yulra
(a. 1 cr. 93 IT'K VYxpannsn) [1]. Hanmeno-
BaHKE FOPUIMICCKOTO JIHIIA, & TAKKE UHBIC
IPXIaHCKO-TIPAaBOBBIC CPECTBA WHIMBHU-
JyaJIM3allid T03BOJIAIOT YETKO MACHTH(U-
LMPOBATh NPUHAUIEKHOCTh €My KOHKpET-
HBIX CyOBEKTHBHBIX ITPaB U 00S3aHHOCTEH.
CoOTBEeTCTBUE  FOPUAMYECKOTO JIMIIA
BCEM BBIIIIE PACCMATPUBACMBIM HPHU3HAKAM
SIBIISICTCS TIPE/NIOCHIIKOM I IPOBEICHUS
TOCYapCTBCHHON PErMCTpaLi FOpUIHYe-
ckoro Jmia. [ToaToMy, Bo3Bpalasich K MHe-
Huto B.JI. ®ponosa, cieayer OTMETUTD €ro
JMCKYCCHOHHOCTb. YKAa3aHHBIC WM IIpH-
3HAKH XapaKTepH3YIOT IPaBOBOIl CTaryc
FOPUIMYECKOTO JIMI[A, CO3/IAaHHOTO B yCTa-
HOBJICHHOM 3aKOHOJIATEIIbCTBOM TTOPSIJIKE.
TocynapcTBeHHast perucrpaiysi IOpHIU-
YeCKHX JIMI — O(QUIMAIBHOE IpPH3HAHUE
Iy TéM YI0CTOBEPEHHS TOCYIapCTBOM (pakTa
CO3JaHMS WM TIPEKPAIICHHS FOPUITIECKO-
ro juna (cr. 1 3akona Ykpaunsl «O rocy-
JIAPCTBEHHOM PErucTpalyy IOPHANYECKHX

THL, (PU3MYECKUX JIML-TPEITPUHIMATENeit
U OOLIECTBEHHBIX (hOPMHUPOBAHMIDY OT
15 mas 2003 roga Ne 755-1V) [12].

B J10rMuecKkoil  CTPyKType TIOHSITHS,
KpOME COZIep)KaHusl, BBIACISIIOT emié |
00bEM, KOTOPBIH YKa3bIBacT HA BHJIOBYIO
MIPUHAUISKHOCTh MOHATHA. CHcTemarnsa-
IS BUAOB IOPHIMYECKHX JIMI] OCYIIECT-
BIISIETCSl HA OCHOBAaHMM KaK 3aKOHOZATEIIb-
HO OINpEIENEHHBIX KPHTEPHEB, a TaKKe
KpUTEPUEB, KOTOpBIC BBIIEISAIOTCS IMBHU-
nctukoit. [loaToMy 3akoHOIATENBHO MPEe-
YCMOTPEHO pacpesieuTh IOpHANYECKHIE
JIMIA Ha BUJIbI B 3aBUCMOCTH OT HOpsiIKa
ux cozaanus. COmIacHO 3TOMY KPHTEPHIO
3aKOHOZATENIb  BBIICISACT — FOPUIHMYCCKUC
JMIa YacTHOTO TMpaBa M IOPHANYCCKHE
nna myomuHoro npasa. A.A. I'ykaneHko
IHIIET, YTO «B HMYIIECTBEHHOM 000pOTEe
00a 3TH BH/IBI FOPUIMYCCKHX JIMI[ UMCIOT
oJIMHaKoBbIe mpaBay [17, c. 143].

PasrpannyeHne Mex[y yKa3aHHBIMH
BUJIAMH IOPHJUYECKHX JIULL TIPOU3BOJIUTCS
IyTEM OIpEIeICHUs VISl HUX Pa3JIMYHBIX
BHUJIOB JIOKYMEHTOB, B KOTOPBIX OTPaXKaeT-
cs1 ux craryc. KOpuaugeckoe Juio 4acTHO-
O IpaBa CO3AaéTCsl HA OCHOBAHMHU Y4pe-
JIUTEIBHBIX JOKYMECHTOB MIIM MOJEIBHOTO
ycraBa B TOPSIIKE, ONPENCIEHHOM 3aKo-
HOM. B cBOI0O 0odepens IopuauIecKoe JIUIOo
IyOJIMYHOTO MpaBa CO3aeTCsl Paclopsau-
TenbHBIM akToM IIpesuaeHta YKpauHbI,
opraHa rocyJapCTBEHHOH BIIACTH, OpraHa
Brnact ABToHOMHOI PecryOmiku Kpbiv
WIM OpraHa MECTHOTO CaMOYIIPaBJICHHMS.
CHOpHOCTb 3TOr0 KPUTEPHS ONpEeIseT-
csa B.J. [IpumakoM, KOTOPBI KpUTHYECKH
OLICHMBAET HEOOXOIMMOCTh HCHOIb30Ba-
HHUS TaKOTO pa3/eNICHUs IOPHIMYECKHX
mur [18, c¢. 44-48]. 3aro Pb. Cabanam
mpeasiaraeT AOTOJHUTEIbHBIA KPUTEPUI
JUISL  3aKOHOZATENbHOM  KiaccuduKarmu
IOPUIIMYECKHX JIUI Ha BUABL [1o ero MHe-
HHIO, HCOOXOAMMBIMH IPU3HAKAMU IS
OTHECEHHsI OpPraHHU3alNi K FOPUANYECKUM
MM [YOIMYHOTO TIpaBa  SIBJISIOTCS:
1) mestb co3AaHMs 3TOTO JIMI@A, @ UMEHHO
YIOBJIETBOPEHUE HMHTEPECOB TOCYIapCTBa
WIM MHTEPECOB OIPEEIEHHON TeppHUTO-
PHAIBHON OOIIMHBI; 2) UHCTUTYIIMOHAJIb-
Has M OpraHu3allMOHHAs 3aBUCUMOCTD
9TOrO JIMIA OT TOCYAapCTBa, COOTBETCTBY-
OLIEH TepPUTOPHATBEHOM OOIINHBI WITH HX
opranoB [19, c. 183-185]. B.M. 3y6app
OTMEYAeT, 4YTO IIEPBOOYECPEIHBIM KpH-
TEpHEM CIICJlyeT CUHTaTh MOPSIOK, a HE
LeJIb CO3JaHMus, a Takxke cepy, B KOTOpOi
MOXKET JACHCTBOBAaTh FOPUANYECKOE JIHIIO
[20, c. 33]. A.B. OmpkunHa oOTCTamBacT

MO3MLMIO O TOM, YTO «MMEHHO HHTEpEC,
TMOJIO’KEHHBIN B OCHOBY (DYHKIIMOHHPOBA-
HUS FOPUMYECKOTO JIMIIA, SIBISETCS OIpe-
JETAIONMM  KPUTEPUEM  pa3rpaHUYCHUs
FOPUIMYECKHX JIUILL ITyOIMYHOTO U YaCTHO-
ro mpasa» [21, c. 93].

Comacro 4. 1 ct. 83 I'K Vkpaunsl,
IOPUIMYECKHE JIMLA MOTYT CO3/1aBarThCs
B (popMe OOIIECTB, YUPESIKIACHUN U B HHBIX
(hopmax, yCTaHOBIEHHBIX 3aKkoHOM. Ompe-
nenenwe B cT. 83 I'K Ykpannb! opranmsarm-
OHHO-TIPABOBBIX (JOPM FOPHUAMYECKUX JIUIL
BBI3BIBACT HAYYHBIC JIMCKYCCHH, CyTh KOTO-
PBIX CBOMHTCS K TOMY, YTO OJIHH YYEHBIC
YKa3bIBalOT, YTO B 3TOH CTAThE OIPEIEIICHBI
BU/IbI IOPUANYECKUX JIHL, KiIacCU(pUKarus
KOTOPBIX OCYILECTBIIETCS 110 OpraHu3a-
LIMOHHO-TIPaBOBO# (opme [22, c. 127]. Tlo
MHEHHIO JIPYTUX Y4EHBIX, B JAHHOM CITy4ae
MPOMCXOIUT ~ OTOXKICCTBICHUE «BHIOBY
U «(hopmM» FOPUAMYECKUX JIUL. JTO IOJIO-
JKEHHUE SIBJISICTCS CTIOPHBIM, U ITO3TOMY OHH
YTBEP)KAAIOT, YTO B BBIILIC YIOMSHYTOH CTa-
ThE TPAKTAHCKOTO 3aKOHOIATENBCTBA HAET
peub MPOCTO 0 «(HOPME» FOPUIMICCKUX JIHI]
[23, c. 111, 112]. Kak npencrassiercs, 1aH-
HOE TIOJIOKEHUE SIBIISIETCsT OoJiee apryMeH-
THPOBAHHBIM, HECMOTPsI HA TO, YTO 3aKO-
HOJIaTelb YKa3bIBAaeT HA BUJIbI B OTACIBHON
crarbe ['K YkpauHsL

OOmIecTBOM ~ SIBIISIETCSL  OpraHu3a-
LM, CO3/laHHas MyTEM OOBEAMHEHMS JIUILL
(Y4aCTHMKOB), MMEIOIIMX IPABO Y4acCTHs
B 9TOM 0011ecTBe. OOIIECTBO MOKET OBITh
CO3aHO OJJHHM JIMLIOM, €CJI MHOE HE yCTa-
HOBIIEHO 3aKOHOM (4. 2 cT. 83 I'K Ykpaunsr)
[1]. Yupexnenuewm sBisieTcs: OpraHA3aris,
CO3[aHHasi OHUM W HECKOJIBKUMH JINIIA-
MH (Y4IpeIUTENsIMH), KOTOPbIC HE MPHUHHU-
MAIOT y4yacTHs B YIPAaBICHUH €O, MyTEM
o0BeMHEHNS (BBIICICHNST) UX UMYIIECTBA
JUIs  JOCTIDKEHHS LEIH, OIpenesnéHHON
YUPEIUTENSAMH, 33 CYET 3TOr0 UMYIIECTBa.
OcoOeHHOCTH TIPABOBOIO CTaTyca OTIENb-
HBIX BU/IOB YUPEK/ICHUI YCTaHABIMBAIOTCS
3akoHOM (4. 3 ct. 83 T'K Vkpaunsi) [1].

Ecnu Bompoc 06 ofiiecTBax u y4upex-
JICHUSIX 3aKOHOJATENIbHO YPETyJIHPOBaH, TO
OTHOCHTEIIBHO ~TOJIKOBAHMS  CONECPIKAHUS
TEPMHMHOJIOTHYECKON CBSI3KH  «B  JIPYTHX
OpraHU3allMOHHO-TIPABOBBIX (pOpMax FOpH-
JIMYECKUX JIMLI, YCTAHOBJICHHBIX 3aKOHOM)
BO3HHKAIOT TPYIHOCTH TIPU UX XapaKTepH-
CTUKE. YCTaHOBIICHHE COICPYKAHHS ATOM
KOHCTPYKLHH OCJIOXKHSETCS elE U MMEo-
Lieiicst KOJUIM3Ueld HOPM XO3SIHCTBEHHOIO
U TPaXXJaHCKOTO IpaBa B BOIIPOCE OIpeie-
JIeHUsI craryca Fopuandeckoro jmna. s
YCTAHOBJICHHSI BHJ/IOBOH XapaKTEPUCTHKHI
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FOPHIMYECKOTO JIMIA KaK YYaCTHHUKA IPak-
JTAHCKMX IPaBOOTHOLICHUH NMPEANoYTeHNE
JOIKHO oTnaBarbest Hopmam 'K Ykpaussl.

BoeiBonbl. Takum o0paszom, cremyer
KOHCTaTUPOBaTh Pa3HOBEKTOPHOCTh pac-
CMaTpUBAEMOIO  COLUANBHOTO  SIBICHUS.
IMocTeneHHo MPOUCXOMHUT MEPEXO]] IUCKYC-
CHH O TIOHSTHU M CYIIHOCTH FOPUIHYECKO-
o JiHIa u3 cdepbl aOCTPAKTHBIX BBIBOIOB
B c(epy IMyOIMIHOTO U YaCTHOTO IPak/iaH-

CKOTO IpaBa.
CoBpemeHHbIH  3Tan  (HOPMUPOBAHUS
OTEYECTBEHHOM  LIMBMJIMCTUKH  CBS3aH

C HOBBIM BHTKOM PacCMaTpUBaeMOro Ipa-
BOBOro (heHoMeHa. PaccmarpuBas OOBEKT
CBOCTO HCCIIENOBAaHKS C Pa3HBIX paKyp-
COB, aKLICHTHPYs BHUMaHHE Ha OTACIBHBIX
COCTABJISIIOIIMX KOHCTPYKLIMH FOPHIHYC-
CKOTO JIHI[a, COBPEMEHHBIC FOPUCTHI IThITa-
IOTCSL PACIIMPUTh TIOHMMAHUE CYLIHOCTH
9TOTO MOHATHSL, TPUBECTH €€ B HaJJIeKaIlee
HPaKTHYECKOE COOTBETCTBUE C PEANHSIMH
KU3HH (TIPaBOBOH, COIMATEHO-OKOHOMHYC-
CKOH cepoi U T.11.).
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N3MEHEHUE OBBUHEHUS B CYJIE

Enena PAIIKO,
KaHJUIaT IOPUAUYCCKUX HAYK, JTOLCHT,
JIOLCHT Kadeipbl yroJIOBHOTIO MMPOLEcca U KPUMUHAIUCTUKI
JIbBOBCKOTO roCyapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX A€

Eaena TFAPACBIMMUB,
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AHHOTAIUSA

CraTbs MOCBAIIEHA HUCCICAOBAHHUIO NMPOOJIEMHBIX BOIPOCOB, BO3HHKAIOIIMX NP PEAIM3al{K IIPOKYPOPOM IIpaBa W3MEHEHHs
O0OBMHEHHUS B CyneOHOM 3aceJaHuH. PaccMOTpEHbI MPUYMHBI, OCHOBAHUS U (HOPMBI KOPPEKTUPOBKU HPOKYPOPOM OOBHHUTEIBHOM
MTO3HIIMH B YTOJIOBHOM Mponecce. J[oka3aHo, 4To MpaBoBasi perIaMeHTAaINs H3MEHEHHS IIPOKYPOPOM OOBHHEHHS BO BpeMsI Cy[Ie0HOTO
pa30uparenbCTBa HY)KAaeTCsl B COBEPILICHCTBOBAHUH C 1IEJIbI0 00€CIIEUEHHUS Pealli3allii IAPAaHTUPOBAHHBIX JIEHCTBYIOIIMM 3aKOHO/a-
TENBCTBOM JUCIIO3UTUBHBIX Ha4yajl y4acTHsl CTOPOH B YTOJIOBHOM IPOU3BOACTBE. TaKKe B CTAThE MCCIEAYIOTCS BOIPOCH H3MEHEHUS
IIPOKYPOPOM ITyOJIIMYHOTO OOBUHEHHUSI, B YaCTHOCTH aHAJIM3UPYIOTCS €r0 OCHOBAHUS M BU/IbL. PaccMaTrpuBaeTcest CyIHOCTh OOBHHEHNS,
MO/IIEPKMBAEMOT'0 TIOCTPAIABIINM B PE3YJIbTaTe M3MEHEHHUS IIPOKYPOPOM ITyOIMYHOTO OOBUHEHHS.
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SUMMARY

The article is devoted to the study of problematic issues that arise when the prosecutor exercises the right to change charges in
court. The reasons, grounds and forms of adjustment by the prosecutor of the accusatory position in the criminal process are examined.
It is proved that legal regulation of changes by the procecutor of charges during the trial needs to be improved in order to ensure the
implementation of the legally guarantted dispositive principles of the parties participation in criminal proceedings. Also in the article
questions the prosecutor changes charges public, and analyze its grounds and species. It is considered the essence of the charges,
supported by the public prosecutor as a result of the change.
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IocTanoBka npodJemsl. [ToctosHHOE
pa3BUTHE YTOJOBHOIO CYIONPOM3BOJCTBA
u pedopMHUPOBAHUE IIPOKYPOPCKOTO HaJl-
30pa B COOTBETCTBHH C OOLIECTPU3HAHHBIMU
MEXIyHapOIHO-TIPaBOBBIMU  CTAHIApTaMH
00yCIIOBIIMBAIOT aKTyaJIbHOCTh peaiun3a-
LMY YYaCTHUKAMHU MPOLIECCa TaKOH OCHOBBI
YIOJIOBHOTO TPOM3BOJCTBA, KAaK AMCHO3HU-
TUBHOCTb. YTOJIOBHBIM TPOIECCYaIbHBIN
KOZIEKC YKpauHbI 3HAYUTENIBHO PaCIIMPHIT
IPOLIECCYalIbHBIE TIOJIHOMOYHSI IIPOKYPO-
pa, B TOM 4YHCJI€ W BO BPEMs IOIJIEpKa-
HHS TOCYIapCTBEHHOTO OOBUHEHHS B CYJIE.
OnHaKo B 3aKOHOZIATENBCTBE OCTAIOTCS HEY-
PEryiImpoBaHHbIMHA  HEKOTOPBIEC BOIIPOCHI
pAacropspKEeHUsl TIPOKYPOpPOM OOBHHEHHEM
B XO7ie CyJIeOHOTO IPOU3BOJICTBA B MEPBOH

MHCTAHIIMH, B YACTHOCTH, B CIIy4ae KOPpeK-
TUPOBKU UM CBOEH IIPaBOBOI MO3ULINY, YTO
MPUBOAUT K W3MECHEHHUIO CIIOKHBIICTOCS
B OOBHHUTEIEHOM aKT€ OOBHHEHHSI.

JIMCKYCCHOHHBIMH M TIPOTHBOPEUH-
BBIMH SIBJISIFOTCSL HOPMBI YTOJIOBHOTO IIPO-
LIECCYaJIbHOTO 3aKOHA, KOTOPBIMH IIPOBO3-
DJIalIeHa CaMOCTOATENILHOCTh IPOKYypOpa
B CBOGH MPOLECCYyaIbHOM JIEATENbHOCTH
U NPETYyCMOTPEHO COIVIACOBAHUE PELICHUS
MPOKypopa 00 WU3MEHEHUH OOBUHEHHS CO
CBOMM PYKOBOIUTEIIEM.

AKTYaJIbHOCTH Te€MbI HCCJIEOBAHUS
TIOITBEP)KAACTCS CTETICHBIO HEPaCKPHITO-
CTH, TIOCKOJIBKY B YCIOBHSIX TpaHc(hop-
Marmu  (PYHKIMH TOICPKUBAHUS  TIPO-
KypopoM TOCYIapCTBEHHOTO OOBHHEHWSI,

B pe3yJbTare KOHCTUTYLHOHHOH pedopMbl
npaBocymust oT 2016 roma, 3acTyXHBalOT
BHUMAHHSI CUTYallud W3MEHCHUs TPOIec-
CyaJTbHOM TTIO3HIIUH TIPOKYPOpa MPH BIIBH-
JKCHUH OOBHHCHHMS.

Coctosinne wucciaegoBanus. Ilpo-
OneMbl IO/ PIKAHUS MIPOKYypOPOM
MyOMYHOrO OOBMHEHHSI M €ro H3Me-
HEHUsl aHAIM3HPOBAJIHM TaKHe HCClIe-
nosaren, kak B.C.  3eneHenkui,
N.B. I'mostok, [1.M. Kapkau, A.B. Jlankus,
B.T. Manspenxko, B.A. Cepena, M.1O. Yep-
koBa, B.M. FOpuummn u ap. Bmecte ¢ Tem
B YCIIOBHUSIX KOHCTUTYIIHOHHOW pedopMbI
OTHOCHUTENBbHO mpaBocyaust oT 2016 roma
9TH BONPOCHI MPEIMETHO HE HCCIIEIOBa-
mick. B gacTHOCTH, HE MPOBEIEHO YETKOTO



pasrpaHu4eHHs
pOM IMyOIMYHOrO OOBMHEHHS, OTKa3za OT
HOJUIep)KaHusl OOBMHEHHS M BBLIBHIKE-
HUS JIOTIOJHUTEIBHOTO OOBHHEHUs, He
JIOCTaTOYHO HCCIIEAOBAHBI MPEANOCHUIKH,
MPOLIECCYANbHbIM MOPSAOK U IPaBOBbLIE

U3MEHEHUsI  IPOKYpO-

HOCIEACTBUSl M3MEHEHUsI IIPOKYypPOpPOM
my6mmanoro  ooBuHeHHs.  HeoOxomumo
JIOTIOJHUTEIbHOE N3Y4eHUE IPUUUH, TIPEeJi-
MOCBUIOK,  HPOILECCYalIbHOTO  HOpsIKa
U TIPaBOBBIX TMOCIEICTBUI IPUMEHEHUS
MHCTUTYTa W3MEHeHus oOBuHeHus. He
HCCIICZIOBAJICSL 3TOT BOIPOC B KOHTEKCTE
pean3aIMy JIUCIIO3UTUBHBIX MPOSIBICHUI
JIEATENIBHOCTH TOCYAapCTBEHHOr0 OOBH-
HUTENS B YIOJIOBHOM IIPOIIECCEe, KOTOpbIE
3aKJIIOYAIOTCS. B HPHHATHUH 10 CBOEMY
YCMOTPEHHIO DEIICHUS 110 W3MEHEHHIO
CBOEH MPaBOBOH MO3UIINH.

Heanio u 3agaveil cTaTbu SBISET-
csl OmpeneNieHne MPHYUH U IMPOIEAYpHI
U3MEHEHHs OOBHMHEHMS  IIPOKYPOPOM
B YIOJOBHOM IIPOLIECCE, BBIICHEHHE
0COOCHHOCTEI! COBEpIICHUs] UM TaKHX
JIEHCTBUH B paMKaxX CBOMX ITPOIECCYallb-
HBIX IIPaB M CIIOCOOOM, OIpeeaEHHBIM
3aKOHOM, a TaK)Ke MPE0CTaBICHHE PEKO-
MEHJAIMI ISl TIPOKYPOPCKOM NPaKTHKK
u  GOpMyIMpOBaHHE TNPEIIOKEHUH 10
COBEPILECHCTBOBAHUIO 3aKOHOJATEIbCTBA
10 OYEPUYECHHBIM BOIIPOCAM.

H3zno:keHne OCHOBHOIO MarepuaJa.
[Mpumenenne  myOnMMYHBIM — OOBHHHTE-
JIEM OIpPEACIEHHOM METONUKM —H3yde-
HHS MaTepHanoB MPOHM3BOACTBA JACT €My
BO3MO)KHOCTb B TEUEHHE MAaKCHMAJIbHO
CKaTBIX CPOKOB IIOATOTOBUTCS K CyneO-
HoMy mpoueccy. IloaroroBka mpokypopa
K TOICP)KAHUIO ITyOITMIHOTO OOBHHEHUS!
B Cy/e TpelycMaTpuBaeT: aHaIu3 HH(POp-
MaluK, TOTYy4EeHHOW IPH HM3YYEHHH YTO-
JIOBHOTO  HPOM3BOJICTBA;  OIPEACICHUE
Kpyra M IIOCIIEZI0BATEIbHOCTH BOIIPOCOB,
MOJUISKAIMX BBIICHEHUIO IIPH PACCMOTpe-
HHH B CyJIe; IUIAaHUPOBAHUS CyAeOHBIX JIeH-
CTBHH, HANPABICHHBIX Ha COOP 1 MPOBEPKY
JIOKa3aTelIbCTB, TIOATBEPIKIAIOIIUX BEPCUIO
0OBHMHEHHMSI; Pa3pabOTKy TaKTUKU IOAEp-
JKUBaHUS IyOnmmdaHOro o6BuHEHWS. Upes-
BBIYAHHO Ba)KHBIM Ha CTAaAUM JIOCYIEOHOM
MOATOTOBKH  SIBIISIETCSL  IIPOTHO3UPOBAHUE
BO3MOXKHBIX CHTyallMH{, KOTOpBIE MOTYT
BO3HUKHYTb BO BpeMs CyaeOHOro pas-
OuparenbcTBa. D10 JAET IPOKYpOpY BO3-
MOXKHOCTb aKTHBHO BIIMSTH Ha XOJ Cyneo-
HOTO TIporecca, 100MBasiCh YCTaHOBJICHUS
UCTHHBL. 3aja4ya ImyOIuYHOro OOBHHHUTEIIS
3HAYUTEINIBHO YCIIOXKHSIOTCS, KOrzia B Cy/e
BO3HUKAIOT CUTYAllUH, PELICHHE KOTOPBIX

3aBHUCUT OT HOBBIX, HHOIa HEOPIHMHAPHBIX
JUTSL IPOKypopa 00cTosATensCTB [ 1, ¢. 87]

B coorserctBun co cr. 131-1 Kon-
CTUTYIIMM YKpauHBI OTHON W3 (PyHKIMIA
TIPOKYPaTyphl  SIBISIETCS  TTO/ICPKUBAHNE
myOnmM4HOro OOBMHEHMS B cyje. JTa KOH-
CTUTYLIMOHHAss HOpPMa  IPEIOIpeneNseT
o0s13arenbHOE ydacTHe IpOKypopa B pac-
CMOTPEHUH B CyJIe Ka)KIOro OOBHUHHTEIIb-
HOTO aKTa, XOJaTaicTBa O NPUMEHEHUH
NPUHYAUTEIBHBIX MEpP MEUIMHCKOTO W
BOCITUTATENIBHOTO XapaKTepa, XOIaTaicTa
00 OCBOOOXKIECHHH JIMIIA OT YTOJOBHOM
orBerctBeHHOCTH. KIIK Ykpauns! B crarse
3 ompeienser rocy1apcTBEHHOE OOBUHEHUE
KaK TPOLECCYaTbHYIO JESTeIBHOCTD Mpo-
Kypopa, KOTOopasi 3aKJIFo4aeTcsl B JOKa3bl-
BaHUM TIEpe]] CYJOM OOBHHEHUS C ILIEIBIO
00ecIeueH s yroJIOBHOI OTBETCTBEHHOCTH
JIMIIA, COBEPLIMBIIETO YrOJIOBHOE MPECTY-
IUICHHE.

TIpaBoBble TIpUUMHBI W  TIpOLECCY-
QIbHBIA  TOPANIOK M3MEHEeHHs OOBHHE-
HHSL TIPOKYPOPOM B CyJe IPETyCMOTPEHBI
B cr.cT. 338, 341 VYromoBHoro mporeccy-
aNbHOro Kojekca Ykpaunsl (nanee — YIIK
Vkpaunsl). C 1e1bi0 U3MEHEHHsT IPaBOBOI
KBasMuKamy U (1) 00bEMa OOBHHEHUSE
MPOKYPOp BIIPaBE W3MEHHTH OOBHHEHHE,
eClIi B XOfie Cy[AeOHOTO pa3duparerbcTBa
YCTaHOBJICHBI HOBbIE (haKTHUYecKue 00CTo-
STETBCTBA ~ YTOJIOBHOTO  TIPECTYIUICHHS,
B COBEPILEHUN KOTOPOTO OOBHHSETCS JIUIIO.
OrpaHuyeHnid M0 M3MEHEHHIO OOBHHEHUS
KaK B CTOPOHY CMSIYEHHS MOJIOKCHUs
OOBHHSEMOTO, TaK U B CTOPOHY YyXYIIIe-
HHS TIONIOKEHHSI OOBHMHSEMOTO 3aKOH He
COJICP)KHT, OJJHAKO M3MEHEHHE OOBHHCHMS
BO3MOXKHO TOJIBKO B CITy4ae, €Ciu 00CTos-
TEJBCTBA COBEPIUCHHS IPABOHAPYILICHUS
MHKPHMHMHUPYIOTCSI OOBHHAEMOMY, TO €CTh
OIKCAHbI B NEPBOHAYAJIEHOM OOBHHHTEIIb-
HOM axte [2].

Bwmecre c tem cormacHo 1. 3 ct. 337 VIIK
VKpauHBI CyJ BIpaBe BBINTH 3a IIPeIesIbl
NPETBSIBIICHHOTO OOBHHEHHS, YKa3aHHOTO
B OOBHHHTEJIFHOM aKTe, TOIBKO B YaCTH
W3MEHEHHsI MIPaBOBOH KBaIM(UKAIIN YTO-
JIOBHOTO MPECTYIUICHUsI, €CIIM 3TO YIyd-
[IaeT MOJOXKEHHE JIMIA, B OTHOLICHUH
KOTOPOTO OCYIIECTBIIAETCS YTOIOBHOE MPO-
M3BOZCTBO. BO3HUKAET JOrMUHBII BOMpOC:
KaK JIOJDKEH JICHCTBOBATh CyJl B CHTYalllH,
KOIIa [IPH OLICHKE JI0Ka3aTeIbCTB OH MPHXO0-
JIUT K BBIBOJLY, YTO OOBHUHSEMBIH COBEPILIILT
Ooree TSDKKOE YTOJIOBHOE IIPECTYIUICHHE,
9YeM TO, KOTOpPOE yKa3aHO B OOBHHHTEIb-
HOM akTe. B coorBercTBum co cT. 1 3akoHa
Vipanns! «O mopsiike BO3MEIeHHsT Bpea,
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MPHYUHEHHOTO TPAKIAHNHY HE3aKOHHBIMH
JEHCTBUAMU OpPraHOB, OCYILIECTBIISIOIIMX
OIEPaTHBHO-PO3BICKHYIO  JESTEIBHOCTB,
OpraHoB  JIOCYNeOHOTO — pacclieoBaHMs,
MIPOKYpATypbl U Cy/la» IIOUIKUT BO3MeE-
LICHUIO BpEJ, NMPUYMHEHHBINA TPaKIaHUHY
B pesyinbrare: 1) HEe3aKOHHOTO OCYKICHHUS,
HE3aKOHHOTO COOOIIEHHST O IOJ03PEHUH
B COBEPILEHUH YTOJIOBHOTO ITPECTYILICHHS,
HE3aKOHHOTO 3aKJIIOYCHHUSI M COZIepIKaHUsI
MoJ CTpaked, HE3aKOHHOTO MPOBEICHHUS
B XOJIe YTOJIOBHOTO IPOM3BOJICTBA OOBICKA,
BBICMKH, HE3aKOHHOTO HAJIOKEHHUsI apecTta
Ha HMYIIECTBO, HE3aKOHHOIO OTCTpaHe-
HUS OT paboThl (IOIDKHOCTH) W JPYTHX
MPOLIECCYANbHBIX ~ JICHCTBUH, OrpaHUYH-
BAIOIIMX IIpaBa Tpax<aaH; 2) HE3aKOHHOI'O
NIPUMEHEHUs a]MHUHHCTPATHBHOTIO apecTra
WIM VCIPABUTENbHBIX PA0OT, HE3aKOHHOM
KOH(MCKAIMM MMYILECTBA, HE3aKOHHOTO
HanokeHus mrpada; 3) HE3aKOHHOTO MPO-
BEJICHUSI  OTEPATUBHO-PO3BICKHBIX MepOo-
NPUATHH, TPETyCMOTPEHHBIX —3aKOHAMH
Vikpanasl  «O06  omepaTuBHO-PO3BICKHOI
JesTebHOCTHY, «O TIOTHOMOUHMSIX TPOKY-
popa 10 ONpPEETICHUIO TPaHHL] CyeOHOro
pa3OHpareIbCTBay.

CommacHO CT. 2 yKa3aHHOTO 3aKoHa
IIpaBO Ha BO3MEILCHHE Bpela B pazMepax
U B TOPSJIKE, MPETYCMOTPEHHBIX HACTO-
AIMM  3aKOHOM, BO3HHKAET B CIy4asx:
1) mOCTaHOBJIEHHS ONPABAATEIBLHOTO HPH-
roBopa cyna; 1.1) ycraHoBienue B 00BHHH-
TEJIHOM IIPUIOBOPE Cy/ia WIIM MHOM pelle-
HUM cyaa (KpoMe IOCTaHOBJICHHUS Cyla O
Ha3HAYCHWH HOBOTO PacCMOTpeHHs1) (axra
HE3aKOHHOTO COOOIIEHUSI O TOI03PEHUN
B COBEPILEHUH YTOJIOBHOIO IPECTYILICHHS,
HE3aKOHHOTO 3aKJIIOUCHHUSI M COZIePIKaHUSI
MOJ CTPaXei, HE3aKOHHOTO TPOBEICHUS
B XOJI¢ YTOJIOBHOTO TIPOM3BOJICTBA OOBICKA,
BBICMKH, HE3aKOHHOTO HAJIOXKEHHUsI apecTta
Ha HMYIIECTBO, HE3aKOHHOIO OTCTpaHe-
HUS OT paboThl (IOJDKHOCTH) W JPYTHX
MPOLIECCYANIbHBIX ~ JIGHCTBUH, OrpaHUYH-
BAIOIIMX WM HApyLIAIOLIMX I1paBa U CBO-
00/1bI TPXJIaH, HE3AKOHHOTO IMPOBEICHHS
OIIEPaTHBHO-PO3BICKHBIX  MEpPONPUSTHIA;
2) 3aKpBITHE YTOJIOBHOTO MTPOM3BOJACTBA 32
OTCYTCTBHEM COOBITHSI YTOJIOBHOIO IPaBO-
HapyIICHHs], OTCYTCTBUEM B JISSTHUH COCTa-
Ba YrOJIOBHOTO MPECTYIICHUS WK HEyCTa-
HOBJICHHEM JIOCTATOYHBIX JIOKA3aTeIIbCTB
JUISL  JIOKa3areibCcTBa BHHOBHOCTH  JIHIA
B Cy/C U HCYCPIAHKEM BO3MOKHOCTCH HX
MONy4nTh; 4) 3aKphITHE AeNa 00 aJIMHHH-
CTpaTHBHOM IpaBoHapyeHun [3]. OnnHaxo
HMEIOIINECs CUTYallMH, KOTa HU3MEHEHUe
MIPOKYPOPOM OOBHHEHHS, KOTOPBIM I10 CYTH
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YCTaHABJIMBAETCS OMIMOOYHOCTH BBIBOJIOB
CTOPOHBI OOBMHEHNS TI0 BUHE JIUIIA, TI03BO-
JISIeT OIpefeNEHHBIM 00pa3oM IPOKYpOpy
HE TIOJYYUTh ONPABIATENbHBINA MIPHTOBOP,
MIPU ITOM OOBHHSIEMBIH, KOTOPBIA 1O CyTH
ObLT HE3aKOHHO IIPUBJIECUYCH K YTOJIOBHOM
OTBETCTBEHHOCTH, JIUIIIACTCS IIpaBa Ha pea-
OMJIMTAIHUIO.

To ecTb MPOKYpOPOM HE JTIOKA3BIBAIOTCS
00CTOSITETTECTBA COBEPILCHUS TIPECTYILIe-
HUS, OH NEpeKBAINQHUIMpPYET HEHCTBHUS
Ha TPECTYIUICHHE YacTHOTO OOBHHEHWS,
Harpumep, cT. 296 VYrosoBHOIo Kojekca
VYkpaunsl Ha ct. 125 YK Vkpaussl, nocne
Yero, 3apy4MBLINCH NOHUMAaHHEM IIOTEp-
IIEBILETO, IOCIEIHNH yKa3bIBaeT Iepes
cyIoM 00 OTKase OT MOjep)KaHusl 0OBH-
HeHus. Takum oOpa3oM, IIPOKYpop He
MOJTyyaeT — OIpaBIATeNIbHBIA  [IPHIOBOP,
MOTEPHEBIINK  JIMIIAETCS  BO3MOKHOCTH
BO3MECTHTh HAaHECEHHBIE €My YOBITKH,
a OOBHHSIEMBII — BO3MOKHOCTH peabnmTa-
. [IpaBoBBIe IPUYMHEI U TIPOLIECCYaTb-
HBII TIOPSIOK BBIABIDKEHHS TIPOKYpPOPOM
JIOTIOJTHUTEIIFHOTO OOBHHEHMS B CYJIE OTIpe-
nernensl cr. 339 VIIK Vkpaunsl. Cormac-
HO 4. 2 ct. 339 VIIK VYkpaunsl B ciaydae
YIOBJIETBOPEHHS XOAaTalicTBa IMpPOKypopa
0 PAacCMOTPEHHH JIONOJIHUTENIBHOTO 00BHU-
HEHHS B OJIHOM HPOM3BOICTBE C IEPBO-
HayaJbHbIM OOBHMHEHHMEM W/WIIM O Hayase
MPOM3BOJICTBA B OTHOIICHHHU FOPUIMYECKO-
ro Jia cyq o0s3aH OTIOKUTH CylaeOHOe
pa3buparenbCcTBO Ha CPOK, HEOOXOMMMBII
JUISL TIOATOTOBKH K 3aIl[UTE OT JOIOJHH-
TEJHOTO OOBMHEHWS WM TOATOTOBKH
MIPEJICTABUTENST  IOPHANYECKOTO  JIWIIA,
B OTHOIICHUH KOTOPOTO OCYIIECTBISETCS
TIPOU3BO/ICTBO, K CylneOHOMY pazOnpareib-
CTBY M BBINOJHEHUS MPOKYypoOpoM Tpebo-
BaHMH, NPELyCMOTPEHHBIX CT.CT. 276278,
290-293 nacrosiiero Kozekca, Ho He OoJiee
YeM Ha YeThIpHauaTh JHel. Cpok oTioxkKe-
HUs CyAeOHOro pa30HpaTenbCcTBA MOXKET
OBITh MIPOIJIEH CYJIOM IO XOATaiCTBY CTO-
POHBI 3alLUThI WX MPEACTABUTENIS FOPUJIH-
YECKOTO JINIA, B OTHOIIECHUH KOTOPOTO OCY-
LIECTBIISIETCS TPOU3BO/ICTBO, B CIIyJae €CIIN
00BEM MM CITOKHOCTH HOBOTO OOBHUHEHWS,
W TIPOM3BOZICTBA B OTHOIICHHUH FOPHIH-
YECKOro JIHIa TpeOyloT OOMbIIe BpeMEeHH
JUTS TOATOTOBKH K 3amure [4, . 25].

Ha mpaxTike OCHOBHBIMH TPHYMHAMUA
H3MEHEHMS IPOKYPOPOM OOBHHEHUSI B CyJIC
BBIJICIAIOT TIOBEPXHOCTHYIO MM HEIpO-
(ecCHOHANIBHYIO JIESTENBbHOCTD  CIIe/I0Ba-
Tens, (DUKCAIMIO JI0Ka3aTelbCTB B X0
JocyieOHOro  paccie/loBaHus C Hapylie-
HHEM HOPM YT'OJIOBHOTO IIPOLIECCYaIbHOIO

3aKOHa, B PE3YJIBTATE Yer0 OHU MPU3HAIOTCSI
CyZIOM HeIOMmycTHMBIMU (4. 3 cT. 62 Kon-
cTUTYIMK YkpamHbl, CcT. cT. 86, 87 VYIIK
VYKpauHbl); TPETBSBICHAN  OOBUHCHUS
B COBEpIIEHUH O0Jee TSHKKOTO YTOJIOBHOTO
MIPECTYIUIEHHS TT0 CPaBHEHHIO C JTAHHBIMH
OOBHHHTEIIFHOTO aKTa; BBIIBI)KEHUIO JIUILY
T10 OTAENTBHBIM AMU30/1aM IIPECTYITHOM Jiesi-
TENIbHOCTH  HE/IOKa3aHHOTO  OOBHHEHHS;
OCTaBJICHHE CJIEIOBATEIEM U IPOKYpPOPOM
0e3 TIaTe IbHOM MPOBEPKH BEPCHH, BbIBU-
HYTBIX OOBHHSEMBIM Ha CBOIO 3allHUTY;
HETIPABUILHYIO MITH JIMIIHIOI KBaTH(uKa-
LUIO JICHCTBUI 0OOBUHSIEMOIO 10 COOTBET-
CTBYIOIIIIM HOPMaM YTOJOBHOTO 3aKOHA,
HETIPAaBWIIBHOE  M3JIOKEHHUE — COACP KAHMUS
KBATH()UIUPYIONMX TIPU3HAKOB TIPECTy-
IUICHUST;  HENPAaBIJIGHOE  YCTAHOBJICHHE
XapakTepa M pa3Mepa MaTepruaJbHOTO Bpe-
J1a, TIPHYIUHEHHOTO JIesTHUEM OOBHHSIEMOTO;
W3MEHEHHE CBUJICTEIISIMH, TTOTEPIICBIINMY,
NPYTUMH y9acTHUKaMH TIporiecca B XOJe
CyIeOHOro pa3dmparenbCTBa CBOMX IIOKa-
3aHUil 00 O0OCTOSTENBCTBAX COBEPIICHHUS
YTOJIOBHOTO MPAaBOHAPYIIEHHUS; MOTyYeHNUE
B Cyle HOBBIX YIIHK, HEH3BECTHBIX paHee,
©CITH OHU HEe HY)K/IAIOTCSI B IPOBEPKE My TEM
TIPOBEJICHNS TOCYACOHOTO PacCIeOBAHMSI.
Cormacno coxeprkanmio cT. 338 VIIK VYkpa-
WHBI, TPUYMHAMHI W3MEHEHUsS OOBHHEHUS
B XOJ€ Cy[eOHOTO TPOW3BOJICTBA SIBISIOT-
Csl: YCTAaHOBJIEHWE HOBBIX (DaKTHIECKHX
00CTOSITEECTB YTOJIOBHOTO ITPECTYIUICHHS,
B COBEPIICHHH KOTOPOTO OOBHHSIETCS JIHIIO,
1 HaJIM4YKE Y TPOKypopa MOCIie NCCIeIoBa-
HUSL JIOKa3aTelIbCTB BHYTPEHHEIO yOexke-
HUSL O HEOOXOIMMOCTH N3MEHEHNsI OOBHHE-
Hus [5, c. 339].

VUuThIBasI N3NOKEHHBIE HOPMBI, TIO3H-
LHs 3aKOHOJATENsl O POJNU  IMPOKYpopa
B YTOJIOBHOM MPOU3BOICTBE HE SIBIISETCS
MOCJICA0OBATENLHON U equHOU. Benp, mpen-
YCMOTpPEB B JEATEIBHOCTH IPOKypopa
TIPUHIAIBL  AUCIIO3UTHBHOCTH, Kak Mpo-
LIECCYaTbHYIO CaMOCTOSITNTBHOCTD W HEH3-
MeHHoCTh, YIIK VkpawHBI B HEKOTOPBIX
CIIyJasix CTaBHUT €ro BO BpeMs TPHHSTHS
TMPOIECCYaTBHBIX PEIICHUH B CYyIIECTBEH-
HYIO 3aBHCHMOCTH OT IIPOKypopa BBICIIe-
ro ypoBHS. B To ke Bpems mocienHuil He
SIBJISIETCSI CTOPOHOM YTOJIOBHOTO MPOU3BO-
CTBa U HE OCBENOMJIEH 00 OCOOCHHOCTSIX
JIOCYAEOHOTO paccieoBaHus U CyneOHOro
pasbuparenbcTBa. B coorBeTcTBIM C TpedO-
BanusiMu YIIK Ykpauns! mpokypop BbIcIIIe-
IO YPOBHS HE COIVIACOBBIBACT OOBUHHUTEIb-
HBIN aKT, OH BOOOIIIE HE OCBEIOMIIEH O CYTH
OONBIIMHCTBA  YTOJOBHBIX —IIPOW3BOJICTB
Ha JocynebHoM paccrienoBanni. Ho 3axo-

HOZATeNIb BO3/AaracT Ha HEro OTBETCTBEH-
HOCTb 3a NPHHATHE PeIleHHs] 00 H3MeHe-
HHH MO3ULIMU CTOPOHBI OOBHHEHUS B KOHLIE
cynebHoro pazouparenscrsa. Kpome Toro,
HEOOXOIMMO y4eCTb, YTO B COOTBETCTBUH
¢ TpeboBanusmu 4. 3 ct. 17 3akoHa Ykpa-

uabl  «O  TPOKyparype» MPOKypOpaMu
BBICILIETO YPOBHSI SIBISIFOTCS JIMIIA, 3aHUMa-
OIMEe aJMUHHUCTPATUBHBIC JIOJDKHOCTH H,
COOTBETCTBEHHO, BBINOJIHSIONINE aJIMUHHU-
CTPATHBHBIC TIOJTHOMOUHSL.

OCHOBaHMsI ~ W3MCHEHHSI  MPOKYPO-
POM ITyOJIMYIHOTO OOBHHEHHS OIPEENICHO
B 4. 1 ct. 338 VIIK VYkpaunsl, cormiacHo
KOTOPOi B LESAX M3MEHCHHsS IPABOBOM
KBaNTH(UKAIMK W/ 00bEMa OOBHUHEHUS
HPOKYPOp BIpaBe HM3MEHHTh OOBHHEHHE,
€CJIH BO BpeMs CyeOHOTr0 pa3onparesbCcTBa
YCTaHOBJICHBI HOBbIE (haKTHYECKHE OOCTO-

STENbCTBA  YTOJIOBHOTO  MPECTYIUICHHS,
B COBEPIICHUU KOTOPOrO OOBUHSACTCSI JIHLIO
[6,c. 10].

KoMMeHTHpysl 9Ty HOpMY, HCCIIeI0Ba-
TEJN HPUXOIAT K BBIBOIY, YTO OCHOBAHH-
SIMM M3MCHEHHS] OOBHUHEHHS B CyAE SIBJIS-
FOTCSI: YCTAHOBJICHHE HOBBIX (DaKTHUCCKHX
00CTOSITEIILCTB YTOJIIOBHOTO MPECTYILICHHUS,
B COBEPILICHUH KOTOPOTO OOBHHSIETCSI JIUIIO;
HAJIMYKME y HPOKypopa IOCie HCCIIeNoBa-
HMS JIOKA3aTelbCTB B Cyle YOeKICHHs O
HEOOXOAUMOCTH M3MEHEHHs OOBHHEHHMS,
[IPH 3TOM H3MEHEHHE NPaBOBOM KBaJIM(U-
KalluK JIesHUST ¥ M3MeHeHrne 00béMa 00BHU-
HEHHUS OINpEJICIISIOT NPENENbl, B KOTOPBIX
MPOKYPOP MMEET BO3MOYKHOCTh W3MEHHTH
0OBHHEHHE.

[lo mamemy yOeXIEHHIO, TaKOW IOA-
XOJ1 HE B TIONHOW Mepe PacKpbIBaeT OCHO-
BaHMS M3MEHEHHS IPOKYPOPOM ITyOIIHIHO-
TO OOBMHEHHS, BE[lb YCTAHOBJICHHE HOBBIX
(hakTHUECKHX OOCTOSITENLCTB YTOJIOBHOTO
MPECTYIUICHUSI, B COBEPIICHUH KOTOPOTO
OOBHUHSETCS JIMIO, UMCIOT MECTO B KaK-
JIOM M3 CIy4aeB KOPPEKTHPOBKH Hpolec-
CyaJIbHOH MO3MIIMHK NIPOKYpOpa B Cyze: IpH
OTKa3e OT MOJYIepXKaHUs OOBUHEHHS U IIPH
BBIJIBIDKEHHH JIOTIOJIHUTEIBHOTO OOBHHE-
HMS ¥ ToMy rofgoOHoe. To ectb 3Ta mpu-
YHHA HE XapaKTepH3yeT Crenu(HUKy u3Me-
HeHus yOnMuHOro oOBHHEHMS. B 1o ke
BpeMs yOexIeHHe 0 HEOOXOIMMOCTH H3Me-
HEHUSI OOBUHEHUS BO3HHUKACT y TPOKYypopa
[PU HAJTUYMH COOTBETCTBYIOLIMX TPUYHH,
M 3T0 yOSXKIICHHUE 3aBUCUT OT KOHKPETHOTO
cllyyasi KOPPEKTHPOBKH HPOLIECCyaIbHOM
MO3UIMK MPOKypopa. C yuEToM 3TOro KITko-
4eBbIMH OOCTOSATEILCTBAMH, KOTOPBIE OTpe-
JIENAIOT crieuUKy N3MEHEHHUS Ty OIIMYHO-
ro OOBMHEHMS II0 CPABHEHHIO C OTKAa30M



OT TIOAEpP)KaHUS OOBMHEHUS WM BbIIBHU-
JKEHUEM  JIOTIOJIHUTENIBHOTO  OOBHUHEHMS,
SBIISIETCSI MMEHHO YKa3aHHE 3aKOHOJATEIIst
Ha CMEHY TPAaBOBOI KBaIM(HUKAIUK W/UITH
o6néma ooBunenust. U xotst B YIIK Vkpa-
WHBI OHH OTIPE/IEICHbI KaK I1eJIb M3MEHEHUS
0OBHHEHMS, OJTHAKO (PAKTUYECKH COCTaBIISI-
0T OCHOBAHME JUIsl IPHHSTHS TPOKYPOPOM
COOTBETCTBYIOIIIEro pemienus [7, c. 270].

B cBOKO oYepenp BapHaHTaMH Herpa-
BUJIBHOH KBaM(HUKAIUK MOTYT OBITh:
KBaJTM(HUKALUSL OJJHOTO YTOJIOBHOTO Ipe-
CTYIUICHHs KaK JIpyroro (Harpumep, Kpa-
nmudukanus rpabeka Kak KpaXkd W T.IL.);
HENPaBWIIbHOE ~ yKa3aHHe  KBaluQuuu-
pyrouMx npu3HakoB (4yacteil crareu YK
YKpauHbl) OIHOTO YTOJIOBHOTO IPECTy-
wieHus: (HampuMep, KBamuduKanus Kpa-
KM, COBEPLICHHOH C IPOHUKHOBEHUEM, T10
4. 1 ct. 185 YK Vkpaunst u 1.1.). O0bEM
OOBHHEHHUSI  OIPEEISACTCS  COBOKYITHO-
CTBIO OOCTOSITENILCTB, KOTOPBIC MOJJICKAT
JIOKa3bIBAHHMIO, W JIOKA3aTeNIbCTB, JIeXkKa-
IIMX B OCHOBE OOBHMHUTEIBHOIO TE3UCA
npokypopa. Conacto ct. 91 YIIK Vkpan-
HBI B YTOJIOBHOM TIPOU3BOJICTBE MOJIEKAT
JIOKa3bIBaHHIO: 1) COOBITHE YTOJIOBHOTO
MpEeCTyIUIeHHusT (BpeMsl, MeECTO, CHOC00
U Jpyrue OOCTOSTENbCTBA COBEPILCHHS
YrOJIOBHOTO IPECTYIUICHHs); 2) BHHO-
BHOCTb OOBHHSIEMOTO B COBEpIICHUH YTro-
JIOBHOTO IIpecTyIUieHus, (opMa BUHBI,
MOTHB M LEJb COBEPIICHHS YrOJOBHOTO
MIPAaBOHAPYIIECHUST; 3) BUA U pa3Mep Bpena,
NPUYUHEHHOTO YTOJIOBHBIM IIPABOHAPYIIIE-
HHEM, a TaKKe pasMep MPOIEeCCyalIbHBIX
n3ziepxex; 4) 00CTOATENHCTBA, BIMSIOIINE
Ha CTEIEHb TSHKECTH COBEPIIEHHOTO Yro-
JIOBHOTO MPECTYIUICHHUsSI, XapaKTepH3yHo-
IIUe JITYHOCTh OOBHHAEMOTO, OTATAIAI0T
WM CMSATYal0T HAKa3aHHUE, UCKIIFOYAIOLIHNX
YIOJIOBHYIO OTBETCTBEHHOCTb WJIM SBJISI-
IOTCSl OCHOBAaHUEM 3aKPbITHS YrOJOBHOTO
MPOU3BOJICTBA; 5) OOCTOSATENBCTBA, SIBIISI-
OILMECS TIPUYMHOMN 111 OCBOOOMK/ICHUS OT
YIOJIOBHOH OTBETCTBEHHOCTH MJIM HaKa3a-
HUsE; 6) OOCTOSATENbCTBA, MOATBEPIKIAIO-
IIMe, YTO JCHBIH, LICHHOCTH U NHOE UMY-
IIECTBO, KOTOPBIE MOUICHKAT CIICIUATLHOM
KOH(HCKAIIMHK, TONYYEHbl B pE3ylbTare
COBEpLICHHUS] YTOJOBHOTO TPECTYIUICHHS
W/WIH SIBIISIETCS IOXOJAMH OT TaKOTO MMY-
IIECTBA, WIIM Ha3HAYaJInuCh (MCIOIb30Ba-
JIMCB) JUIS CKIIOHEHUS] JIMIA K COBEPIICHHUIO
YIOJIOBHOTO  IIPECTYIUICHUS, (DHUHAHCH-
POBaHMS W/WIM MarepHaibHOro obecre-
YEHUS YTOJIOBHOTO INPECTYIUICHUS, WM
BO3HArPXKIEHHUS 32 €r0 COBEPLICHHE, HIH
SIBJISICTCS TIPEAMETOM YTOJIOBHOTO IIPECTY-

IUICHUS], B TOM UHCJIE CBS3aHHOTO C HE3a-
KOHHBIM 00OpOTOM, WIIM TIOJbICKAHHBIC,
W3TOTOBJICHHBIE JIHOO HCIOJIB30BAHHEIE
KaK CpelCTBa WM OpPYIUs COBEPIICHHS
YTOJIOBHOTO TpaBOHAPYIIEHUS; 7) 00CTO-
SITEITBCTBA, SIBIISFOIHECS] OCHOBAHUEM IS
NPUMEHEHHS K FOPUANYECKUM JIUIaM Mep
YIOJIOBHO-TIPaBoOBOro  xapaxrepa. Coor-
BETCTBEHHO, (haKTUYECKUE W3MEHEHUs I10
KaKJIOMY M3 9THX OOCTOSTEIbCTB, yCTa-
HOBJICHHBIE BO BpeMsi CyneOHOro pazoupa-
TEJbCTBA, MOTYT NPHBECTH K W3MCHEHUIO
OOBHHEHHUSL.

Kak yxaspBaer ['M. AneitHukoB, mon
M3MEHEHHEM OOBHHEHHUSI MOYKHO HOHHMATB,
HaIpuMep, U3MECHEHUE KBATHU(UKALIIH TTpe-
CTYITHOTO JIESTHHS, CMATYEHHE OTAENBHBIX
(hOopMyIMpPOBOK, HCKIIFOYCHHE HEKOTOPBIX
SMH30/I0B  MHOTOAMHU30HEIX IIPECTYILIe-
HUH, yMeHblIeHHe 00béMa OOBHHEHUS
BO BPEMEHH, IIPOCTPAHCTBE, pa3Mepax,
MOCJIE/ICTBUSX, HCKIIOUEHHE KBAJM(UIIU-
PYIOIMX TIPU3HAKOB, OTSIYArOLIMX OTBET-
CTBEHHOCTb OOCTOSITEJIBCTB, CYAUMOCTEH
u ToMy nofobHoe. Ilepeunciuth Bce BO3-
MOXKHBIC HW3MEHCHHSI OOBMHEHHUS YpE3BbI-
YaifHO cl0kHO. C TakUM BBIBOAOM CIIEITy-
€T COIIACUTBCS U OTMETHTb, YTO B CBSI3U
C ITUM H3MEHEHHEe IMyOIUIHOro OOBHHE-
HUS CIIEyeT pacCMaTpHBaTh Kak Hanoomee
ofmiee, TUNWYHOE W KOMIUIEKCHOE Mpo-
SIBJICHUE W3MEHEHWsI IIPaBOBOW TTO3MIMU
MPOKypopa B Cyfe, Torna Kak Jpyrue eé
TPOSIBIICHNUST (BBIIBIKCHHE JOTOHHTENb-
HOTO OOBWHEHHMS M OTKAa3 OT TMOJUICpIKaHUs
OOBHHEHMS) HMEIOT  CaMOCTOSITEIIbHYIO
MPABOBYIO PENIAMEHTAIMIO U YETKO OIpe-
nenenbl ocHoBaHus. C y4€roM 0coOeHHO-
CTel OCHOBAHHUSI MOXKHO BBIJCIUTB CIIEIy-
IOIMEe B/l M3MEHEHUsT OOBHHEHHMS: Te,
KOTOpbIE IPEeyCMaTpHBAalOT H3MEHEHHUE
00béma 00BHHEHUS 0€3 M3MEHEHHs IPaBO-
BOIl KBaJU(UKAIMK COACSHHOTO (HAIpH-
Mep, YCTaHOBJIEHHE B XOI€ CyIeOHOTO
pazbuparensCTBa APYroro BPEMEHH COBEp-
IICHUSI YTOJOBHOTO TPECTYIUICHWS, YeM
TO, 9TO OBUIO yKa3aHO B OOBHHHTEIILHOM
aKTe ¥ T.]11.); T€, KOTOPBIE TIPETyCMaTPUBAIOT
n3MeHeHne 00bEéMa OOBUHEHHSI, YTO BJe-
4yeT 3a co0OH M3MEHEeHHe KBATM(pUKALUK
YrOJIOBHOIO  IIPECTyIUICHHS  (Hampumep,
YCTaHOBJICHHE TOTO, YTO YTOJIOBHOE IPaBO-
HapylleHue ObUIO COBEPLICHO MO HEOCTO-
POXKHOCTH, a HE C TIPSIMBIM YMBICJIOM H T.I1.);
Te, KOTOPBIE TPElyCMATPUBAIOT U3MEHEHNUE
NPaBOBOH KBaIM(UKAIUK O3 M3MEHEHUI
B 00bEMe oOBuHEHHH [8, c. 123].

BoiBoabl. IlpaBoBas perameHranust
M3MEHEHHUS] OOBUHEHUS BO BpPeMsl CylIeOHO-
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ro pa3dHparebCTBa HYKIACTCS B COBEP-
[ICHCTBOBAHHH C IIENbI0 00CCIICUCHHs pea-
JIM3AIUK TAPaHTUPOBAHHBIX JISUCTBYIOLIAM
3aKOHO/IATEIIECTBOM JTUCIIO3UTHBHBIX Hadasl
y4acTusi CTOPOH B YTOJIOBHOM IpoIiecce.

Takum 00pa3om, n3MEHEHHUE Iy OIYHO-
o OOBHHEHHMS SABIISIETCS OOILEH, OCHOBHOM
U HanOoJiee pacrpocTpaHEHHOM Ha MIPAKTH-
ke opMOii M3MEHEeHHsI TPABOBOIT MO3UINH
MpoKypopa B cyzne. OCHOBaHHEM H3MEHEHUS
TIPOKYPOPOM ITyOJTMIHOTO OOBUHEHHUS SIBIISI-
forcst: 1) ycraHOBICHHE B X0f€ CyIeOHOTO
pa3OupareibcTBa  HOBBIX  (DAKTHUCCKHX
O0CTOSITENIBCTB ~ YTOJIOBHOTO  TIPECTYIIIE-
HHsI, B COBEPILICHUH KOTOPOrO OOBHHSICTCSI
THIO; 2) HEOOXOMMMOCTh B CBSI3H C OTHM
W3MEHHTH TPABOBYIO KBAJIM(HUKAIWIO ¥/
i 006EM 00BHHEHHS. B oTimunu ot ipy-
THX CIIy4aeB W3MEHEHHs MPaBOBOW TO3M-
LUK IPOKYPOPA B CyJIE B CIIyuae H3MEHEHHSI
OOBHHEHHST OOBMHHTENBHAS JEATEILHOCTD
MPOKYpopa HE MPEKPAIIACTCS U HEe OO~
HSIETCST HOBBIM OOBHHEHHEM, a MPOI0JDKa-
€TCsl B CKOPPEKTUPOBAHHOM BHJIC.
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METOJOJIOT'UA NCCIEJOBAHUA
OBBEKTOB I'PA’KJAHCKHUX ITPAB
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KaHANUAAT IOPUIMIECKHUX HayK, JOICHT,
3aBeAyOIIUi Kadeapoil OTPACIIEBBIX IOPHIMUSCKUX HAYK
KpemeHuyrckoro HalMoOHaIBHOTO YHUBEpcHTeTa UMeHH Muxanina OcTporpaackoro
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IVIaBHBIH HAayYHbIH COTPYAHUK OT/eNa NpoOIeM YacTHOTO IpaBa
Hayuno-1ccnenoBaresibckoro HHCTUTYTa YaCTHOT'O IIpaBa U MPEANPUHUMATEIbCTBA
umenu akagemuka @. I. bypuaka HannonanpHON akajieMuu IPaBOBbIX HAyK YKPauHbI

AHHOTALIUA

Crarbsi TOCBAIIEHA METOJOJIOTMYECKUM IIOJXOJaM K HCCJIEIO0BAaHUIO CHCTEMBI
00BEKTOB TPAKIAHCKUX IPAB U HCIIOIB3YCMBIX METOJOB ITO3HAHMS. ABTOPHI ITojara-
0T, YTO TPaKAaHCKO-TIPABOBasi METO/OJIOTHS MCCIIENOBAHUS OOBEKTOB IPAXIAHCKHX
IIpaB JJOJDKHA OCHOBBIBATBCS HA TAKMX 0a30BBIX MPEANOCHUIKAX, KaK: HEOOXOIMMOCTb
M3y4YEeHUS ¥ aHAIN3a HE TOJBKO JEHCTBYIOMIETO TPa’KAAHCKOTO 3aKOHOAATEIbCTBA, HO
U MOJ3aKOHHBIX HOPMATHBHBIX aKTOB, B TOM YHCJE Pa3IM4HBIX OTpacieil mpaBa Kak
YaCTHBIX, TaK U IMyOIn4HbIX. 1I30paHHbIe 00IIME METOIBI HCCIIEIOBAHNUS JIOJKHBI pac-
MIPOCTPAHATHCST a0CONIOTHO Ha BCE OXHOPOIHBIC MPaBOOTHOIIEHHA. lcmonmb3oBanme
YHUQUIIMPOBAHHBIX METOJOB NPU HCCIICIOBAHUM PA3IMYHBIX OOBEKTOB IPAKIAHCKHX
[IPaB IO3BOJIUT CAENATh OJHOIOPSAKOBBIC BBIBOJBI, XapaKTEPHU3YIOLUINE 0COOCHHOCTH
KaXJ10T0 00bEKTa, BBIIBUTH NX OTINYNTEIHHBIE CBOMCTBA U OTIPEEIUTH MECTO B CHCTE-
Me 00BEKTOB IPAXKIAHCKUX TPAB.

KiroueBble ci1oBa: MeTONONOrHsS — HCCIIEIOBAHUS,
TPaXIAHCKOE MPABO, OOBEKTHI IPAKJAHCKUX TIPaB.
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SUMMARY

The article is devoted to methodological study approaches in system of civil
rights objects and the used cognition methods. The authors think the civil law study
methodology of civil rights should be based on the following basic premises: the need
to study and to analyze not only current civil law, but also by-laws, including different
law branches, both private and public. Selected study methods of a general nature should
spread to absolutely all homogeneous legal relations. Using the unified study methods
of various civil rights objects will allow to make single-order conclusions characterizing
the features of each object, to identify their distinctive properties and to determine the
place in the system of civil rights objects.

Key words: study methodology, study methods, civil law, civil rights objects.

IMocTtanoBka mpodJjemMbl. DieMeH-
TOM MPABOOTHOILICHHUH sBisieTCs  00b-
eKT MpaBOOTHOIICHUH. J[JIs YCHEHOro
pelieHns HaydyHOM mpoOieMsl Irodoe
UCClIeIOBaHNE JOJDKHO HAYMHATHCS C KOP-
PEKTHOIl MOCTaHOBKU 3aa4H, Ompeese-
HUSL TIPeIMeTa HMCCIIeNOBaHHUs U BbIOOpa

METOJ/IOB, KOTOpBIC TO3BOJSIFOT JTOCTHYb
HOCTaBIeHHBIX menell. CoBepIIeHCTBO-
BaHHE METOIOJOTHYECKOr0  apceHala
MO3HAHUSI SIBISIETCSl 3aJI0TOM €ro Jajb-
Hel1ero nporpecca.

AKTYaJIbHOCTH TeMbI HCCJICI0BAHMS.
HccnenoBanne OOBEKTOB  Tpa)KJaHCKHX



[paB MMEET HE TOJbKO TEOPETHYECKOE,
HO ¥ TPaKTHYECKOE 3HAYCHHE, MOCKOJIBbKY
MO3BOJISIET OMPEACINUTD [PABOBBIH PEXKUM
TOTO WJIM HHOTO OOBEKTa TPAKIAHCKHX
1paB, OCOOCHHOCTH OCYIIECTBICHHS IIpe-
JIOCTABIICHHBIX TPaXXJAHCKMX MpaB M HX
3aIIUTY.

Cocrosinue mucciaenropanus. O0mmm
BONIPOCAM METOJOJIOTUN HAayKW TpaxkK-
AHCKOTO ~ TpaBa OBUIM  TTOCBSIIICHBI
paboTBl OTEYECTBEHHBIX M  3apyOex-
Heix 1muBminctoB (M.A. BeckiyOsrii,
B.B. Burpsuckuii, H.C. Ky3nenosa,
E.B. Koxanosckas, O.A. KpacaBuu-
koB, P.A. Maiinanuk, E.A. CyxaHos,
P.A. Humxka, M.B. Cnacubo-®Pareesa,
B.JI. Sporukwmit), crennanuctoB B o0Ina-
ctu dunocopun npasa (M.B. Kocrtuir-
kuii, H.B. Kymaxosa-Koctuikas). Ota
npoOjeMaTika IpUBIICKajda BHUMaHHE
U Y4YEHBIX JIOPEBONIIOIMOHHOTO IEepH-
oma (E.B. BacekoBckuii, J[.JI. I'pumm,
B.I. Illepmenesnd). Bmecre ¢ tem Ha
CerOfHS HE CO3[aH IEeNIOCTHBIN OpraHu-
YECKHUH TMOIXO0 K METOMOJIOTHH HAydHO-
TO HMCCIIIOBAHMSI OJJHOTO M3 BaKHEHIITMX
HMHCTUTYTOB YaCTHOTO IIpaBa — OOBEKTOB
IpaXkJIaHCKHX IPaB.

Henplo craTtbu SBISETCS HCClIe-
JIOBAHUE  JIOKTPUHAIBHBIX  I1O/IXO/OB
MOHSTHUS. METOJOJIOTMU HAy4YHOTO HCClie-
JIOBaHUs, B YAaCTHOCTH, METOJOJOIUHI
UCCIIEIOBAaHNSI OOBEKTOB T'PaKAaHCKUX
IIPaB, a HETIOCPEICTBEHHBIE THOCEOIOTHU-
YeCKHe 3a0ayu — STO BBIBICHHE NPUH-
IIUIIOB ¥ TIPH3HAKOB METOJOJIOTHH HCCIIe-
JIOBaHWS OOBEKTOB TPaKTAHCKHUX IIPaB,
OTIpeJIeNICHNE TIPEIETOB HCIIOIB30BAHMS
OTAEJIBHBIX MOHATHH U UX TEPMHUHOJIOTHU-
YEeCKOE 3aKpEIUICHHUE.

N3noikenne OCHOBHOIO MaTepHa-
Ja. L{uBMIMCTHKAa HE MOXET CBOIUTHCS
TOJIBKO K KOMMEHTHPOBAHHUIO YaCTHOIIPa-
BOBOI JIECTBUTENLHOCTH, YTO HEM3OEK-
HO NpUBEJET K OrPaHUYECHHUIO IPaBOBOM
JIOKTPHMHBI, OTCTAaBaHUIO OT €€ CYIIECTBY-
IOIIUX Peaiii, HEBO3MOXKHOCTH Hay4JHO-
ro KPUTHYECKOTO aHAJIN3a, JaJbHEHIIero
pasBUTHS M COBEPIICHCTBOBAHMSA JEH-
CTBYIOIIIETO 3aKOHOAATeNbcTBa. [130paB
B KaueCTBE IpeIMeTa UCCIEI0BaHNS 00b-
eKTBHl TPaXTAHCKUX TIIpaB, HEOOXOIMMO
OTIPENENUTECS: YTO JKe Oyaer Hccieno-
BaThCA, YTO SIBIICTCS MPEIMETOM HCClIe-
noBanust? ITox oObeKTaMu TpakIaHCKHX
npaB B IMBUJIMCTHYECKOH Hayke Tpajiu-
[IMOHHO TIOHUMAIOT «TO, YTO»; «BCE TO,
YTO»; TO, HA YTO»; «TO, TIO OBOJY YEero»
uT I [3,c. 199-200; 4, c. 72; 11, c. 169].

Takylo Hay4HYIO HEOIpEIeNEHHOCTh
Y OTCYTCTBHE €IMHCTBA TIOHMMaHUSI ITOHS-
TUSL «O0BEKT» B JJOKTPHHE TPAXKIAHCKOTO
npaBa MOKHO OOBSICHUTBH ONpEIeIEHHON
HEIOCJIEA0BATENbHOCTEI0  HOPM  IPa-
JAHCKOTO  3aKOHOZIATENIbCTBA, KOTOPbIC
pEryJIMpyIOT TPAaBOOTHOLICHHS B 3TOM
cdepe, OTCYTCTBHEM YHUDHIIUPOBAHHOTO
MMOHMMAaHUs Belleld Kak OOBEKTOB Ipa-
JAHCKHX TMPaB M 4YPE3BBIUANHO IIHPOKOI
TPaKTOBKOW MX CYTH W Pa3HOBHIHOCTEH,
YTO HE MOXKET HE OIPaHHUYHBATh BO3MOK-
HOCTH CYOBEKTOB I'DaXJIAHCKOIO IpaBa
B OCYILECTBJICHUH NPEJOCTABICHHBIX UM
HpaB U UX 3aLUTOM.

Kak ormeuan E.B. BacbkoBckuid, nes-
TENLHOCTh NMPAKTHYECKOH LUBHINCTUKH
JIOJDKHA COCTOSITh M3 TaKHX YETBHIPEX CTa-
Ui WK TporeccoB, Kak: 1) coOupanue
HOPM; 2) KpUTHKA WM IPOBEPKA UX TTOJ-
JUHHOCTH; 3) TOIKOBaHUE; 4) TOrMaTHYe-
ckas repepabotka [1, c. 70].

Mertoznonorust — 3To y4eHue, IeI0CT-
Hast TEOPHs C TIOHATHSAMH M KaTeTOPHUSIMH,
MHPOBO33pEHHE, Yepe3 MPHU3MY KOTOPBIX
U OCYIIECTBIIETCS TO3HAHUE C TIOMOLIBIO
METO/IOB B COOTBETCTBUU C TEXHOJOTUEH
UX TNpUMEHeHHus — MeTonukou. Meron,
METO/IMKA U METOJIONIOTHsI, C OJHOH CTO-
POHBI, HAXOAATCS B MEPApXUUYECKOM CBS-
3M, C JPYrod — MOTYT CYILIECTBOBATbH
JIOCTaTOYHO aBTOHOMHO [0, c. 6].

CoBpeMeHHast METOI0JIOTHs YaCTHOTO
IpaBa JI0JDKHA OCHOBBIBATHCS HA MTPHU3HA-
HUHY CyI[ECTBOBAHUS OOIINX METOOIOTH-
YecKnX opHeHTHpOB. K HUM HEoOX0mInuMo
OTHECTH OpPHWEHTAIMI0O Ha O00IIedesoBe-
YyecKue IIEHHOCTH, Ha MOCTPOEHHE JAeMO-
KPaTH4eCKOro, COLUAIBHOTO, MPaBOBOTO
rocyaapcTBa, Ha COOITIOEHHE TPUHIIUIIOB
TYMaHHM3Ma, YBOKECHUsI K YeJIOBEYECKOMY
JIOCTOMHCTBY, CBOOOJIBI, CIIPABEAIMBOCTH
[8, c. 70].

B Teopernueckom IMcKypce METO0-
JIOTHIO CIIEJyeT HOHMMATh HE TOJIBKO Kak
HAayKy O METOJaX, KaK OJIHy W3 INIaBHBIX
COCTABIIIOMNX TI03HABATEIBHOTO IIPO-
1ecca, HO M Kak COBOKYIHOCTB: a) MPHH-
IIUITOB, Ha KOTOPBIX OCHOBAHO MCCIIEI0BA-
HUE; 0) CPENCTB, UCTIOJIB3YEMBIX TP €T0
MIPOBEJICHUY; B) HauOoJee ONTHMAIBEHBIX
MeTooB M (hopM MO3HAHMSA, I103BOJI-
IOIUX PELIMTh IOCTAaBJICHHbIEC 3a/la4n
U JOCTUYb LIEJIN UCCIIEI0BAHNUS.

Jlto6oe 1o3HaHHE JOJKHO OCHOBBI-
BaThCsS HAa HadalaxX Hay4HOW OOBEKTHB-
HOCTH, €IMHCTBA TEOPUH U IPAKTHUKH.
Pesynbrarhl MCCIENOBaHHMS HE MOTYT
OBITh IIPEB3ATHIMH, 3aBUCETh OT UAECOJIO-
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TMYECKUX WM MOJUTHYCCKUX BO33PCHHUIA,
BPEMCHHOIl CHTYaTHMBHOCTH H JPYTHX
CyOBeKTUBHBIX (PaKTOPOB.

TepMHH «METOM» TMPOMCXOIUT OT
rpedeckoro ciosa «puéhodogy, cocrosie-
TO U3 CIIOB «IEb» («ITOCIe») U «OI0CH»
(«myTBY), O3Ha4aeT «CTpeMIIeHHe
K 3HAHHSAM» M «CMOCOO HCCIICTOBAHMS.
Mertoz — 310 crioco0 rmo3HaHust O0bEKTHB-
HOW peaNbHOCTH MyTEM MOCIe0BaTEeNb-
HOTO TMpOIlecca OCBOCHUSI H3ydaeMbIX
SIBICHUH 1 KaTETOPHH.

B coOBpeMEHHOM S3bIKE TEPMHUH
«METOIl» HMEET JIBa OCHOBHBIX 3Haue-
Hus: 1) mporeaypa TOCTHKEHHS OIpese-
NEHHON Teny; 2) Ka4eCTBO OpTaHM3alnuu
M CUCTEMaTH3allud MBICICH U JIeHCTBUN
[13, c. 65]. «I'maBHOE 3aKITFOYACTCS B TOM,
4TOOBI M30paHHBII METO OTBEYal 3asiB-
JICHHOMY HCCJIEOBATEIILCKOMY 3aJJaHuIO,
a He ObLI MCKYCCTBEHHO IIOJIOTHAH MOJ
MHUMBIA WM HEOOXOIUMBII pe3yabTar
[12, c. 150—151].

Kakue xe daxropsr
BBIOOP METOJOB MO3HAHUS U (HOpMHPO-
BaHHE UX cucTteMbl? OTBET Ha BOMPOC O
KOHKPETHBIX METOJIaX, KOTOpble Heo0Xo-
JIUMO TIPUMEHSITh TIPH [TABUIIACTHYECKUX
[IpeoNpeaeIIsieTCs
MpeXkJe BCEro IMPEeIMETOM HCCIeI0Ba-

BJIIMAIOT Ha

HCCIICAOBAHUSAX,

HUSI U TPAHHUILIAMH TAKOTO HCCIICAO0BaHUS,
a TaKXkKe 3aBHCUT OT IIOCTABJICHHBIX
3aja4, Kpyra BOIPOCOB, TpeOyOIINX
OTBETa C Y4YETOM CTEHEHU OCBEILEHHO-
CTH UX B HaykKe, U, COOCTBEHHO, CIIeIl-
upukn caMoro o0bEKTa HCCIEIOBAHUS.
W36paHHbIii 00BEKT UCCIEIOBAHUS OTIPe-
JeNsieT M COZiepXKaHue OOIero BeKTopa
METO/OJIOTHH.

Oco0eHHOCTh HccIenoBaHus 00be-
KTOB TPKJAHCKUX IIPaB 3aKII0YaeTCs
MPEXAE BCEro B 3HAYMTEIBHBIM KOJIH-
4ecTBE OOBEKTOB, KOTOPHIE HEOOXOIUMO
H3Y4UTh, U B Pa3HOOOPA3HH UX CYIIHOCTH
(ot Bemeii — 10 pe3ynbTaToB PadoT, YCIVT,
HeMaTepuajbHbIX Onar ¢ MX CBOWCTBa-
MH, OCOOEHHOCTSIMU TIPAaBOBBIX PEXHU-
MOB, a TaKXe 0COOBIMU MOAXOAAMH K HX
XapaKTePUCTUKE B PA3IMYHBIX NPABOBBIX
CUCTEMaXx).

OIHOBpEMEHHO HEOOXOAMMO HpH-
HUMaTh BO BHMMAaHHWE, YTO B OTHOIIE-
HUM OOBEKTOB 3aMETHa ClIeAyIolast
TeHAeHIMS: Bc€ Oolee OLIyTHM KpeH
W3 BEMIHOCYOCTAHIIMOHHOTO (peayibHO-
MaTepHaibHOT0) MHpa K €ro MpOeKIUH
B JIOTMaTH4yecku (popMaM30BaHHYIO CHH-
TETUYHO-IIPABOBYIO UX CyOCTaHINIO. DTO
HMMYILECTBCHHBIC [TpaBa, KOTOPhIC yXKe HE



FEBRUARIE 2020

yCTyIaroTcsl, Kak ObLIO paHee, a MpoJaroT-
¢ U MOoKymaroTes, kak Bemu [10, c. 142].

WucTpyMeHTalbHBIE  OIOK  MeTo-
JOJIOTUYECKUX  3HAHHHM  COCTOUT W3
onpeaenéHHon METOIOB
no3HaHust — oOmedpunocopekux (aua-
JICKTUYECKUX M JIOTMYECKHX); OOIIeHa-
YUYHBIX (CHCTEMHOTO METO/A M CBSI3aHHBIX
C HUM — CTPYKTypHOTO, ()yHKIIHOHAIBEHO-
T0, HHCTHTYIIHOHAJILHOTO), CIICIIHATBHBIX
METOJIOB IOPHIMYECKOH HayKH ((popMaltb-
HO-JIOTMAaTHUECKOTO) ¥ CIIEIHAIBbHBIX
METOJIOB JIPYTUX HayK — JECKPUIITUBHO-

CHCTCMbI

TO, XPOHOJOIMYE€CKOro, Iepuoan3alnu
[5, c. 453].
Cpezm ClIeuuaJIbHBIX NPUHIUIIOB

HAay4YHOTO MCCIICJOBaHUS CJIENyeT OTMe-
THUTB [IPEKIE BCErO0 CUCTEMHOCTb, TO €CTh
BBISIBJICHHE CTPYKTYPHO (yHKIIMOHAIIb-
HBIX CBSI3eH MEXIy MHOXECTBOM HCCIIe-
JYeMBIX OOBEKTOB, HX HEPAPXUYHOCTb,
B3aUMOJICHCTBHE U BO3MOKHYIO B3aHMO-
3aBUCUMOCTb.

CpaBHUTEIBHO-TTPABOBOI METOJ
SBJISICTCS. OJHHUM W3 JIOMHHHPYHOILIHUX
B METOJIOJIOTHH, OCHOBOM ISl OTIpejierie-
HUS COZIEPKAHMS TAKUX KaTeropHi, Kak
«paboTay, «pe3yibTar paboTh», «yciy-
ray», «BELIb» U HEKOTOPBIX APYTHX 00beK-
TOB TPAXKJAHCKHUX NpaB. MIMEHHO aHamu3
OTJIMYUTEIILHBIX TIPU3HAKOB YIIOMSHYTBIX
BBILIE TIPABOBBIX IOHSTUH IO3BOJISACT
BBISIBUTH XapPaKTEPU3YIOIINE UX OTIHYHS.

CozeprxaHue TOTO HJIM HHOTO N30paH-
HOTO METOJa IMO3HAHUsl peaJbHON Jaei-
CTBUTEIBHOCTH HE SIBISICTCS MOCTOSHHOM
KaTeropuel U MOXKET MEHSTHCS B 3aBH-
CHUMOCTH OT 0COOCHHOCTEH HCCiemayemMo-
ro obwbekra (BelIM, HEHMYILCCTBCHHBIC
Onara, pe3ynbsrar paboThl, yCIyTH U T.1.),
TEHJCHIMH pa3BUTHA 3aKOHOIATENIbCTBA
U TIPaBOBOH JOKTPHHBI, HE MEHSS CYTH

aIropuT™Ma.
Hcnonb3oBanne JIOrMaTHYECKOIO
METOZa HUCCIIECAOBAaHUS MpenanojaraeT

H3y4YCHUE 3aKOHOIATENIbHBIX Je(PUHUIINH,
TO €CTh 3aKOHOAATEIFHOTO TMPEICTaBIIC-
HUSL O TOHSITHH OOBEKTOB TPAXKTAHCKHUX
MpaB KaK TaKOBBIX, HX KOHCTUTYTHBHBIX
MPU3HAKaX, COCTABHBIX AJIEMEHTAX M pa3-
HOBHJIHOCTSIX, 3aKPEIUIEHHBIX HEToCpe-
CTBEHHO B COOTBETCTBYIOIIUX CTaTbIX
IPaXIAHCKOTO KOZEKCa W JIPYTUX 3aKo-
HOJATEIILHBIX U IT0J13aKOHHBIX HOPMaTHB-
HBIX aKTax.

Tak, Hanpumep, pe3yibraraM padoThI
KaK O00BEKTY IpakJaHCKUX IIpaB IMPUCY-
M TaKue MPU3HAKH, Kak: 1) pyKOTBOp-
HOCTb; 2) MOSIBICHHE BCIICACTBUE BOJIE-

BOU aKTUBHOM JESATEIHHOCTH; 3) HATMYNE
MaTepUalbHON IIEHHOCTH M 3KOHOMHYE-
CKOM cromMmocTH; 4) pe3yasTar paboThI
SIBISIETCS. UTOTOBOM  JIOTOBOPEHHOCTHIO
MEXIy CTOPOHAMH; 5) SIBIISIETCS] OBEIIECT-
BJIEHHOH paboTol U, KaK MpaBHIIO, OCs3a-
eMoif; 6) XapaKTepHu3yOIUMHU IeMEHTa-
MU paboThI SIBIAIOTCA €€ KaueCTBO M CPOK
ucnonHenus [9, ¢. 173].

JIroboit MeTox wccienoBaHusl coxpa-
HSIET CBOIO 3HAYUMOCTh U LIEHHOCTb TOJIb-
KO B OPraHUYECKOM €MHCTBE C APYTUMH
MeTogamu. Mcnonbp3oBanue MeTona Mosie-
JIMPOBaHUS TI03BOJISIET CHOPMYIIUPOBATH
1 000CHOBATh MPEUIOKECHUS O JaJbHEH-
el rapMOHHU3aLUU  CYIIECTBYIOIIEH
CHCTEMBI OOBEKTOB TPaKTAHCKUX IIpaB
1 000CHOBAThH MPETIOKEHHS, HaITpaBJIeH-
HbIE Ha COBEPIICHCTBOBAHUE TpaKIaH-
CKOT'0 3aKOHO/IaTeIbCTBA.

[IpaBuia ¢GopmymupoBaHus MOHATHN
MOryT OBITh MCIIOJIBb30BaHBI B IIpeyIara-
eMbIX JeUHULUAX «OOBEKT TpaxKIaaH-
CKHUX TIPaB», «IIPABOBOI PeXHUM 00bEKTa
IPaXKIAHCKUX IIPaB», «cUcTeMa OObeK-
TOB TPXIAHCKUX IIPaBy», «3alura o0b-
€KTOB TPaXIAHCKUX IIPaBy, «CHOCOOBI
3aIUTEl O0OBEKTOB TPAKIAHCKUX IIPaB)
n ap. Heduumnmms — 5To BBIpakeHHOE
B BepOanbHOW (opMe MpencTaBlICHHUE
HCCIIEN0BaTENs O IPaBOBOil JCHCTBUTEIIb-
HOCTH. 3aKOHOJATeNbHBIC AeHUHUIINI
JIOJDKHBI OBITH YETKHE W JIOCTYIIHBIE TI0
CBOEMY COJEp)KaHHIO, HCUSPIBIBAIOIIE
XapaKTepu30BaTh Ty WIN NHYIO ITPABOBYIO
KaTeropuio, MCKIOYaTh JBOHCTBEHHOE
TOJIKOBAaHHE KaK MpOoQecCHOHAIBLHBIMU
IOPUCTAMH, TaK U OOBIYHBIMH I'paX</iaHa-
MH.

B nene «Omnncon mporuB IIBermm»
(Ollson v. Sveden) 1988 roma Espormeii-
CKHIl CyJ IO TpaBaM dYeloBeKa yKasal,
YTO «HOpPMAa HE MOXKET PacCMaTpPUBATHCS
KaK «IpaBo», €ciii OHa He CHOPMYIHPO-
BaHa C JOCTATOYHOM YETKOCTHIO TaK, 4TO-
OBl TpaKTaHWH MMENI BO3MOXXHOCTH TIPH
HEOOXOIMMOCTH C COOTBETCTBYIOIINMH
pEeKOMEH/IAIMsSIMU B TIOJHOW Mepe Hpej-
YCMOTPETH IMOCIIECTBHUS, KOTOPBIE MOTYT
HacTYyIIUTh 3a COBEPIIEHHOE JESTHHE)
[14].

Tak, ckaxeM, IO/ KaTETOPUIO «BELIDY
JIOJDKHBI TIOJNA/IaTh  OOBEKThl MaTepu-
AIBHOTO MHUpa, MMeEroLue OObEeKTUBHOE
BBIDAXKEHUE, — «TEJICCHYIO O0OJIOUKY»,
1 BOCIPHUHUMAIOMINECS TPUKOCHOBEHU-
eM wm B3mIiIoM. Ecim ke cymecTso-
BaHME TaKOH MaTepuanbHOW CyOCTaHIIUH
MOXET OBITH 3a(KCHPOBAHO TOIBKO TP

[IOMOIIM  COBPEMEHHBIX TEXHUYECKHUX
CPeACTB WJIM HUMEeT HaydHOoe 00OCHO-
BaHUE (UICKTPOBHEPTHsi, CUIIOBOE WIH
UEKTPOMArHUTHOE T10JIE U T. [1.) C y4ETOM
TakuX GU3NUECKUX CBOMCTB 00BEKTa, ITO
SIBJICHHE MO/IA/IACT T10]] HOHATHE «KBa3U-
BEIL[» M €ro Lelecoo0pasHo paccMaTpu-
BaTh KaK KaTErOPHIO «IMYIIECTBOY.

CymiecTByromasi cucreMa OOBEKTOB
TpaXJaHCKUX MpaB TpeOyeT MOSBICHUS
MIPOMEXKYTOUHOH KaTeropuu OOBEKTOB —
MEXIy BEIIbIO M TPaBOM Ha Bems. J[ist
pasrpaHUYeHHs COOCTBEHHO BEUIEH U TaK
Ha3bIBaeMbIX BeMIeH, KOTOphIe WMEIOT
ONpEeNeNnéHHyI0  MaTepHalbHyI0  CyO-
CTaHIUIO (PHEPTHSI, MIEKTPHUECKOE IT0JIe
U T. 1.) IPEAJaracTcsi BBECTU B HAYYHBIN
000pOT W ONpEeAENTUTh Ha JOKTPUHAIb-
HOM ypPOBHE IIPHU3HAKH, KOTOPBIM JOJIKHEI
COOTBETCTBOBATh yKa3aHHBIE OOBEKTHI.
[TonsTHE «KBa3MBIAAEICID) OTPAKAIIO OBI
CYTh OTHOIICHHH, KOTOPHIE BO3HHKAIOT
MEXIy JIMIIOM, OOJNAIaloNM peabHOM
BO3MO)KHOCTBIO  CBOCOOpa3HO BIAJIETh
JJEKTpOdHEepruei, ¢ yu€rom e€ 0coObIx
CBOWCTB.

CJIOKHOCTh MCCIIENOBAaHHS TIPEIo-
npeJiesieHa U TeM, YTO OT/IeIbHbIE, He/laB-
HO TIOSIBUBIIHMECS OOBEKTBI TPAKIAAHCKUX
IpaB, yXe MepecTan ObITh «3apojiblia-
MH» U HAUMHAIOT YBEPEHHO YTBEPKAAThH
CBOIO CaMOCTOSITEIBHOCTh M HCKJIIOYH-
TENIBHOCTh B paHee CHOpMUPOBABILCHCS
TPaJUINOHHON CHCTEME OOBEKTOB Ipak-
JTAaHCKUX TIPaB.

Henb3s ve cormacutecs ¢ E.B. Koxa-
HOBCKOHM, KOTOpasl Iojlaraet, 4To 3aKpe-
IUICHUE 3aKOHOJaTeIeM HH(OPMAIMU KaK
OT/IENILHOTO 00BEKTA I'PaXKJIAHCKHUX MpaB,
a mpaBa Ha HH(OPMALUIO KaK JMYHOE
HEHMYILIECTBEHHOE IPaBO, yPETYJIHPOBaB
MH(OPMALIMOHHBIE OTHOIICHUS, B YacT-
HOCTH B cdepe mpaBa COOCTBEHHOCTH,
00513aTeILCTBEHHOTO ITPpaBa, NpaBa HHTEJI-
JIEKTyaJabHOM COOCTBEHHOCTH, KOPHOpPa-
TUBHBIX ITIPaB, HACJIEACTBEHHOTO U MEX-
JTyHapOIHOTO TIpaBa M T. [., IIUBWJINCTEI
CMOITIH OOBEANHHUTE B €AUHYIO CHCTEMY,
OTAEIbHBIE HOPMBI HEMMYIIECTBEHHOM
ctepsl, MpHIaTe UM COBPEMEHHOE 3BY-
YaHWe M MePCIeKTUBBI pa3BUTHA. Bcé 310
MO3BOJIACT BECTH peub 00 0Opa3oBaHUU
MOJIOTPACIM  HEMMYIIECTBEHHBIX IIpaB
B IpaKIaHCKOM ITpaBe YKpauHsl [7, c. 94].

[Ipumenenue CPaBHUTEJIBHO-
NpaBOBOTO  METOAa B  HCCIIEOBa-
HUM  OOBEKTOB  TPAXAAHCKHX  IPaB
MO3BOJIICT ~ HE  TOJBKO  Pa3BUBATh

B JalbHEHIIEM IPAaBOBYI JIOKTPUHY



YaCTHOI'O IipaBa, HO U Croco0CTBOBATh

COBEPILCHCTBOBAHUIO HallMOHAJIbHO-
rO 3aKOHOJATENbCTBA B 3TOH cdepe, ero
aanTaluy K TPaKAaHCKOMY 3aKOHOJA-
tenbcTBY EBponeiickoro Coro3a. CkaxeM,
B OTIMYUH OT OOBEKTOB HEIBIKHMMOCTH
OTEUECTBEHHOTO 3aKOHOJATENbCTBA (MOP-
CKHE U BO3YLIHBIC Cyaa), HpaHIly3CKHUi
3aKOHOJATEeNb OTHOCHT K JBHKHMOMY
UMYIIECTBy OOJNbIINE M Maible Cyaa,
nmapomsl (ct. 531 T'K ®panuum), B TO
Ke BpeMs KaK OOBEKTHI HEIBIKHMOCTH
paccMaTrpuBaeT — CelIbCKOXO3SHCTBEHHBIX
KUBOTHBIX, CEJIbXO3MHBEHTAPb, IIOME-
IEHHBIC COOCTBEHHUKOM JUIA OOCITY)KH-
BaHUS 3E€MEJIBHOTO y4YacTKa, BEICHUS Ha
HEM XO3fiiCTBa, a TaKKe roiayOu B roiy-
OATHSAX, KPOJIMKH B CaJKaX, YJAbU W Jp.
(ct. 524 TK ®dpannunm), uto 00yciaBinBa-
€T MOTPEOHOCTh KPUTHUECKH OTHECTHCH
K MOHSTHIO ¥ BUAAaM 00BEKTOB HEJBUKH-
MOCTH U B OTCYECTBCHHOM 3aKOHO/ATeIb-
ctBe [2].

Jlroboe  HaydyHOe  HCClIEIOBaHUE
3aBEpILACTCS OLICHUBAHUEM €ro pe3yllb-
VIMEHHO BBIBOJIBI, CJICJIAHHBIC
B HCCJIC/IOBAHUH, CBUJICTEIBCTBYIOT O €ro
CBOEBPEMEHHOCTH, IOJIE3HOCTH M 3HAYH-
MOCTH. Pe3ynbrarsl nccienoBaHus J10IK-
Hbl OTBEYaTh TPEOOBAHUSIM OOBEKTUB-
HOCTH, HPEIMETHOCTH, OJHO3HAYHOCTH,
JIOCTOBEPHOCTH.

BriBoabl. I'paxxmancko-npaBoBast
METOJONOTH HCCIEIOBAaHUS OOBEKTOB
IPaXKIAaHCKKX TIPaB J0JKHA OCHOBBIBATh-
Cs Ha TakuX O0a3OBBIX IPEIIIOCHUIKAX:
HEOOXOIMMOCTH M3YYCHUSI U aHaju3a He
TOJIBKO ~ JEHCTBYIONIEr0 IPa)kTaHCKOTO
3aKOHOJATENbCTBA, HO U IIOA3aKOHHBIX
HOPMATHBHBIX aKTOB, B TOM YHCIIE pa3-
JUYHBIX OTpacjell NpaBa KaK 4YacTHBIX,
TaK M IyOJIUYHBIX.

W36panHble 00IIMEe METOABI HCCie-
JIOBaHUSL  JIOJDKHBI  PACIPOCTPAHATHCS
a0COJIIOTHO Ha BCE OJHOPOJHBIC MPaBO-
orHomenus. McronezoBanue yHUGHULH-
POBAaHHBIX METOJOB IIPH HCCIICIOBAHUU
pa3IMYHBIX 0OBEKTOB IPaKIaHCKUX MpaB
HO3BOJIUT  CHEIATh  OJHOIOPSIKOBBIC
BBIBOJIBI, XapaKTEPH3YIOIIHe OCOOECHHO-
CTH KQXKI0TO 00BEKTA, BBISIBUTH UX XapakK-
TepHBIC CBOHCTBAa M OINPEIEIUTH MECTO
B CHCTeMe 00BEKTOB I'PAXKIAHCKHUX IIPaB.
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INEPCHHEKTHUBBI TAPMOHU3AIIMA YKPAUHCKOI'O
3AKOHOJATEJIBCTBA B C®EPE KOHTPOJISAA 3A OBOPOTOM
OPYKHUSI C MTPABOM EBPOIIEMCKOI'O COIO3A

Aunexceii COKOJIOB,
3aBEYIOIIHI OTIEIOM HCCICIOBAHKS OPYXKHUsS Ta00paTOPUH UCCIIEIOBaHNUT, cepTH(UKALINK OpYXKHUs U yuéTa
TocynapcTBeHHOrO HayYHO-HCCIIEI0BATENBCKOTO SKCIEPTHO-KPUMHUHAIUCTHYECKOTO IIEHTpa MUHNUCTEPCTBA BHYTPEHHUX €] YKPaHHBbI

AHHOTADUSA

B crarse paccMOTpeHBI OCHOBHBIE MTOJIOKEHHS TUPEKTHB, PETIIAMEHTOB 1 IpyTUX NMPaBOBBIX akToB EBporneiickoro Coro3a, kacaro-
muecs cepbl KOHTPOJISE HaJl IETKMM BOOPY)KCHUEM M CTPEIIKOBBIM OPYKUEM, a TAKXKE MPOBEAEH UX CPABHUTEIILHBIN aHAIIM3 C M10JI0-
JKEHMSAMH CYIIECTBYIOIIMX HAIIMOHAIBHBIX HOPMAaTHBHO-IIPABOBbIX aKTOB, PEryYIHPYIOLHMX cdepy 000poTa IpakaaHCKOrO OPYKHs B
VYkpaune. PaccMoTpeHbl 0CHOBHBIE TPeOOBaHMS €BPONEHCKOro 3aKOHOAATENbCTBA 10 KOHTPOIIIO 32 000POTOM OPYXKHs, KOTOPbIE ABJIS-
I0TCsl 0053aTeNIbHBIMU JUISl HMIUIEMEHTAIMK B HAIIMOHAJIBHOE 3aKOHO/ATENILCTBO CTPAH-YICHOB U CTPaH-KaH/M/AaTOB Ha BCTYIICHHE
B EBpomneiickuit Coro3. [IpoBenéH cpaBHUTENbHBIN aHAINU3 MOJI0KEHUH YKPAaUHCKOTO M €BPOIEHCKOro 3aKOHOAATENIbCTBA, Kacatollie-
TOCS KaTeTOpHil 3aNpeIEHHOTO OPYKHSI U OPYXKHS, TPAKIAHCKNI 000pOT KOTOPOTO OrpaHnieH. PaccMOTpeHB! OCHOBHBIE MTOJIOKEHHS
3aKOHOJIATENbHBIX HHUIINATUB BepxoBHOil Pasibl YkpanHsl, HanpaBIeHHBIX HAa IPABOBOE PETYINPOBAHIE 000pOTa OpYXKus B YKpauHe,
U TIPOBEJICHO CPAaBHEHUE MX OCHOBHBIX IOJIOXKEHHUII C IOJNIOKEHUAMHU IpaBoBbIX akToB EBporneiickoro Coro3a. Ilpeaiokensl jyuiime
pelIeHns] TapMOHH3AINH YKPAHHCKOTO HAITHOHAJIBHOTO 3aKOHOJATENIECTBA B C(hepe KOHTPOIS HAJl CTPEIKOBBIM OPY)KHEM H JIETKHM
BOOPYXEHHEM B COOTBETCTBHH ¢ IpaBoM EBpomnetickoro Coro3a.

KuroueBbie cioBa: Esponeiickuii Coro3, Jupexrtusa EC, Pernament EC, ummniemenTanus, KaTeropuu oOpy>Kusi, FapMOHU3ALUS
3aKOHOJATEIbCTBA.

PROSPECTS FOR HARMONIZING UKRAINIAN LEGISLATION IN THE FIELD OF CONTROL
OF ARMS TURNOVER WITH THE LAW OF THE EUROPEAN UNION

Aleksey SOKOLOY,
Head of the Weapons Research Department of the Research Laboratory, Weapons Certification and Accounting
of the State Scientific Research Forensic Center of the Ministry of Internal Affairs of Ukraine

SUMMARY

The article discusses the main provisions of directives, regulations and other legal acts of the European Union related to the sphere
of control over light weapons and small arms, as well as their comparative analysis with the provisions of existing national regulatory
legal acts regulating the scope of circulation of civilian weapons in Ukraine. The basic requirements of the European legislation on
control over the circulation of weapons, which are mandatory for the implementation in the national legislation of member countries
and candidate countries for accession to the European Union, are examined. A comparative analysis of the provisions of Ukrainian
and European legislation regarding the categories of prohibited weapons and weapons, the civil circulation of which is limited. The
main provisions of legislative initiatives of the Verkhovna Rada of Ukraine aimed at the legal regulation of arms trafficking in Ukraine
are examined and their main provisions are compared with the provisions of legal acts of the European Union. The best solutions for
harmonizing Ukrainian national legislation in the field of control over small arms and light weapons, in accordance with the law of the
European Union are proposed.

Key words: European Union, EU Directive, EU Regulation, implementation, categories of weapons, harmonization of legislation.

ITocTanoBka npo6aemsl. Ha ceron-
HAIIHUHN IeHb YKpauHa sSBISETCS eIUH-
CTBEHHOH cTpaHo#l EBpomsl, B KoTOpoit
OTCYTCTBYET 3aKOH, pEryJlupyroIui
000pOT OpYKHS, @ COOTBETCTBYIOILIHE
IIPaBOBbIE HOPMbI PErYJIUPYIOTCS TOJb-
KO Ha BEJIOMCTBEHHOM HOPMAaTHBHOM
ypoBHe. OrtcyTcTBUE A(PPEKTHUBHOTO
MIPABOBOTO ypEryJIMpPOBaHUs 000poTa
OpyXusi B YKpauHe SBIISIETCS OIHOU U3
MPUYHMH YBEJIWYCHUS KOJIMYECTBA He3a-
KOHHOTO OpYXHsSI B TOCyZapcTBe, 4YTO
co371aéT MOTEHINAIBHBIC PUCKU TaKkKe
W IS COCEAHHMX CTpaH, B TOM YHCIE
cTpan-wieHoB EBpomeiickoro Coroza
(mamee — EC). Tonmpko cormacHo odu-

LUAJIBHBIM JaHHBIM, OMYOIMKOBaHHBIM
Ha caiite HanuonanpHOU mnONIMIMKM
VYKpauHbl, KOJIUYECTBO OPYXKHUS, H3b-
SITOTO U3 HE3aKOHHOTO 000poTa, yBeln-
gmwiock ¢ 1400 equann B 2016 roxy 110
2400 enunun B 2017 roxy. Kpome toro,
IO Pa3HBIM OI[EHKaM C MOMEHTA Hayayia
OoeBbIX nelictBuil Ha BocTtoke Ykpau-
Hbl KOJUYECTBO HE3aKOHHOI'O OPYXKHs
B CTpaHE YBEIMYMUIIOCH IOYTH B JABa
pasa u Ha CEroHAIIHUN 1€Hb COCTABIISA-
€T OKOJIO 5 MUJUIMOHOB €TUHUII.

Takum oOpa3oM, y4duThIBas 3aKpe-
miéuaslii B KoHctuTynmm YkpauHb
CTpaTeruiecKuil Kypc TOCylapcTBa Ha
MIPHOOPETEHNE MOJHOIPABHOTO UJICH-

crBa B EC, omHOWl U3 HPHOPUTETHBIX
3a71a4 3aKOHOJATEIbHOU BIAcTH YKpa-
HHBI SIBISICTCST pa3paboTka W peanusa-
U 3aKOHOMPOEKTOB, HAMPaBICHHBIX
Ha MPaBOBOE peryaupoBaHHe oOopoTa
OpYXXHs, KOTOpBIE, B CBOIO O4Yepenb,
JIOJDKHBI COOTBETCTBOBAaTh TPEOOBaHMU-
siM TIpaBoBBIX akToB EC.

Cocrosinue HCCJIeT0BAHMS.
OTzaenbHBIE TEOPETHYECKHE U IPaKTH-
YeCKHe AaCIEeKThl TapMOHM3AIMH YKpa-
HWHCKOTO HAI[MOHAJIBHOTO TpaBa W Ipa-
Ba EC ObumM mpenMeToM MCCIe0BaHMs
MHOTHX OTEYECTBEHHBIX YUYEHBIX, Cpe-
nu xkotopeix — H. T'auarok, U. I'punaxk,
I'. Ipy3enxo, B. 3ab6eraiino, 1O. Kanua,



H. [Tapxomenko, B. SImkoBuii, f1. KocTtio-
yeHKo U ap. OJHAKO 10 CErojiHsLIHETO
JIHSl BOIIPOC rapMOHU3ALUU YKPAaUHCKO-
r0 3aKOHOZATENLCTBA B chepe KOHTPOIIs
3a oboporom opyxus ¢ npasom EC He
HccienoBacs.

Heablo 1 3axa4eif cTaTbU ABIACTCS
MIPOBEJICHUE CPABHUTEIBHOTO aHaJIN3a
MOJIO)KEHUN YKPAUHCKOTO U €BpOTEH-
CKOTO 3aKOHOJATENIbCTBA, Kacarollero-
Cs TPaBOBOTO pETyIUpOBaHUs 00Opo-
Ta OpYXHus M (QOPMYTUPOBKH JTYUIINX
pelIeHni TrapMOHH3alluHd yKPauHCKO-
ro HalMOHAIBHOTO 3aKOHOAATENbCTBA
B cdepe KOHTPOJIS HaJl CTPEIKOBBIM
Opy’)KHEM M JETKHUM BOOPYKEHHEM
B cOOTBeTCTBUU ¢ mpaBoM EC.

H3ino0:xeHne OCHOBHOIO MaTepu-
ajga. Ha ceromHAmHuii Oe€Hb MEXIy-
HapoJHOE COOOIIECTBO CHIBHO 00e-
CIIOKOGHO  mpoOIeMOi  yBeIMYCHHS
KOJMYECTBA  HE3AKOHHOTO  OPYXKHS
B YKpawHe, IO9TOMY C LEJIBI0 MPEeaoT-
BpaIlleHHs €ro IepeMeIleHnus depes
IPaHUIly, a TaKXe IPOTHBOACHCTBHS
€ro He3aKOHHOMY 000pOTy MeXIyHa-
POJHBIMU M PETHOHAIBHBIMHM OpraHU3a-
nusiMu (Opranmszanueit O0beTUHEHHBIX
Hauuii, Opranusanueii mo 6e3omacHo-
ctu u corpyanuuectBy B EBporne, Peruo-
HaJabHBIM COBETOM MO COTPYAHUUYECTBY
U JIp.) PETYJISIPHO CO3/AI0TCS IPOEKTHI,
HalpaBJICHHbIE Ha MoOAaJepxkaHue pabdo-
Thl monpaszaeneHuit l'ocynapcTBeHHON
MOTpaHUYHOM cy)0b1 Ykpannsl, Haru-
OHaJIbHOY nonuiuu Ykpaunsl, ['ocynap-
CTBEHHOM TaMOXKEHHOH CIyXObI U Jpy-
TUX CITyXK0.

Kpome Toro, ¢ 1EIbI0 yMEHBIICHUS
KOJIMYECTBA HE3aKOHHOI'O OTHECTPEIb-
HOro opyxus B crpaHax IOro-Bocrtou-
HOoil u Bocrounoii EBpombl, a Takxxke
MpeJOTBPAIEHHs] €ro pacHpocTpaHe-
Hus npu noanepxkke EC coznan Uudop-
MauuoHHBIH 1eHTp FOro-BocTtouHoit
u Bocrounoii EBpombl 11st KOHTpoOJsS
3a CTPENKOBBIM OpYKHEM M JIETKUMH
Boopyxkenmsimu  (manee — SEESAC),
JIesTeNbHOCTh KOTOPOTO HAlpaBlIeHa Ha
yKpernieHue 0e30MacHOCTH U cTa0HIIb-
Hoctu B Oro-Boctounoii Epore.

B mpepenax cBoMX MOJTHOMOYHH
SEESAC perynsipHO OpraHusyeT Mpo-
BEJICHHE pPETHOHAIBHBIX CEMHHApOB
[0 BONpOCAaM TapMOHHU3ALUU  3aKO-
HOZATEeNbCTBA B cdepe KOHTPOIS Haj
CTPEJIKOBBIM OpYXHEM U JIETKUM BOO-
pPYXEHHEM B COOTBETCTBHH C IIPAaBOM
Esponeiickoro Coro3a. IlocTosHHBIMU

Y4aCTHUKAMHU TaKUX CEMHHApOB sBIS-
IOTCSl MPEACTABUTENIN IMOTEHIMAIbHBIX
CTpaH-KaHJUJATOB Ha  BCTYyIUICHHE
B EC, a umenno: AnbGaunus, CepOus,
Uepnoropusa, Maxkenonus, Kocoso,
MongoBa u Ykpauna. Bo Bpems cemu-
HapoB O0CYXJAIOTCS JyYIIHE pPEeIICHHS
U TIPAKTHKHM aJanTalidyl HalHOHAJIbHO-
IO 3aKOHOJATEeIbCTBA C JUPCKTHBAMH,
periaMeHTaMi M APYTHMH HPaBOBBIMH
akramu EBpomeiickoro Coroza, kacaro-
mUMuCsS cepbl KOHTPOJIT HaZ JETKUM
BOOPY)KEHHEM, CTPEIKOBBIM OpYXKH-
€M U B3pbIBUATBIMM BemiecTBamu. Ilo
pesyibTaTaM TpPOBEICHMSA YKa3aHHBIX
MEpOINPHUATHH Ul MOTEHIHAIbHBIX
CTpaH-KaHJUJAaTOB  Ha  BCTYyIUICHHE
B EC co3patorcs nOpoxHBIE KapThl IO
rapMOHHU3AIMM HAIlMOHAJIBHOIO 3aKo-
HOZATEJICTBA C HOPMATHBHO-IIPABOBON
6azoii EC.

3aKOHOJATENbHOE YPETyIUPOBAaHUE
chepsl KOHTpOISI Haja JETKUM BOODPY-
JKEHHEM W CTPEIKOBEIM opyxueMm B EC
OCYIIECTBIISIETCSI TaKUMH JOKyMEHTa-
MH, KaK:

— JupextuBa 91/4773EC o xomn-
TpoJle 3a INPHOOPETCHUEM  OpYXKHS
U BIAJCHUEM OpyXHeM (M3MEeHEH-
Has JgupektuBamM  EBpomnapiamenra
n Cosera EC 2008/51/EC or 21 mas
2008 n 2017/852 ot 17.05.2017);

—  Permament Kommccun  EC
2015/2403 or 15 nmexabps 2015 mo
YCTaHOBIICHHIO OOLIMX YKa3aHUil OTHO-
CHUTENBHO CTAaHIApTOB U  METOOB
JeaKTHBAUU UId obecredeHus: HeoO-
paTMMOCTH  HOBTOPHOIl  aKTHBalUH
OTHECTPEIBHOTO OPYXKHS;

— Jupexrtusa 2019/68 or 16 sHBaps
2019 1Mo yCTaHOBJICHHIO TEXHUYECKUX
creunpUKaUi JUIs MapKUPOBKH OTHe-
CTPEIBHOTO OpPYXHsS M HMX OCHOBHBIX
KOMIIOHEHTOB;

— JIupextusa 2019/69 ot 16 stuBaps
2019 mo ycCTaHOBJEHHUIO TEXHHUYECKUX
YCIIOBHH TPEBOKHOTO M CUTHAJIBHOTO
OpYXKHS;

— Permament 258/2012 EBpomnapina-
menTa u Cosera EC ot 14 mas 2012 o
umriuiemeHTanuu cratbu 10 IIpoToko-
Jla TIPOTHB HE3aKOHHOTO HM3TOTOBICHUS
u 060poTa OpyKHUSL.

Hupextusl EC sBnsitoTcst mpaBo-
BBIMH HMHCTPYMEHTaMH IpPSIMOIo Jeii-
CTBHSI, KOTOPbIE pEaJu3yITCs dYepes
HaIlMOHAJIBbHOE 3aKOHOJIaTEIIbCTBO.
ITonoxenus nupexkrus EC sBustorcs
00s13aTeNbHBIME U1 UMILJIEMEHTAllUN
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B HAlMOHAJIBHOE 3aKOHOJATENbCTBO
crpaH-wieHoB EC M cTpaH-KaHIUAaTOB
Ha Bcrymienue B EC.

OCHOBHBIM 3aKOHOJIATEIbHBIM
aktom EC B cdepe obopora rpaxkman-
CKOTO OpyXusi siBisiercss JlMpekTHBa
91/4779EC o xoHTpose 3a npuodpere-
HUEM OpYXHSA M BIAJCHHEM OpPYKHEM
(u3meHéHHas aupexTuBaMu EBpomap-
namenta u Cosera EC 2008/51/EC ot
21 mas 2008 n 2017/852 ot 17.05.2017).

VYkazaHHasi AMPEKTHBA pPEriIaMEeHTH-
pyeT MOpsAAOK NPUOOpPETeHHs, XpaHe-
HUS, TIEPEBO3KH U JApyrue 0ocoOeHHO-
cTi 000pOTa OTHECTPEIBLHOTO OPYIXKHS,
a TaKKe COICPIKUT NMEPEYCHb KaTeropHuid
OpYXUsl, 000pOT KOTOPBIX OTPAHUUCH
WM 3alpeIiéH AT TPaxk1aHCKOTO Hace-
JeHUs.

Crpansl-unensl EC u cTpaHbI-KaH-
nuaatel Ha BeryruieHne B EC o0s3aHb
B YCTAaHOBJICHHBIH IIEpUOJ I'apMOHH3H-
poBaTh CBOE HAIMOHAJILHOE 3aKOHO/A-
TEJBCTBO B COOTBETCTBHU C TpeOoBa-
nusmu upextussl 91/4779EC. Kpome
TOTO0, COMIAacHO cTartbe 3 JIMpeKTUBBI
91/4773EC, crpanbi-aienst EC moryt
MPHUHATH B CBOEM HALIMOHAJIBHOM 3aKO-
HOJIATEJIbCTBE  IIOJIOKCHHUS, KOTODBIC
SBISIIOTCSL OoJiee CTPOTUMH, 4YeM Te,
KOTOpBIE NPEIYyCMOTPEHBl yKa3aHHOM
Jupextusoii [2].

B COOTBETCTBHU C MOJOXKEHUSIMHU
Jupextussl 91/477EEC 3anpeméHabM
JUId  TPaKAAHCKOro o000poTa sBIsET-
Cs CTPEJIKOBOE OTrHECTPEIIBHOE Opy-
KHE KaTeropum A: aBTOMAaTHYECcKoe

OpyXHe; OpyXHEe, 3aMacKHMpPOBaHHOE
1oJ| Jpyrue MNpeAMETHl; I10JyaBTOMa-
THYECKOE OpYyXkKHe, MNepeiesaHHOe W3
ABTOMAaTHYECKOr0;  KOPOTKOCTBOJIBHOE

MOJIyaBTOMATUYECKOE OpYyXKHUe C EMKO-
CThi0 MarazuHa Oonee 20 maTpoHOB;
JUIMHHOCTBOJIGHOE  TIOJlyaBTOMaTH4e-
CKOE OpyKHe C EMKOCTBIO Mara3mHa
Oonee 10 maTpoHOB; JUIMHHOCTBOJIHHOE
MOJIyaBTOMAaTHYeCKOe OpYyXKHe, KOTO-
po€ TO3BOJSIET TPOBOJIUTH BBICTPEIBI
CO CIIOXXECHHBIM TPUKIAIOM TIpH 00mIeH
JUTHHE B TAKOM MoJIoKeHnH MeHee 60 cMm;
m000e 13 BBINICyKa3aHHBIX BUJOB OPYy-
KU, TepeAellaHHOe ISl  CTPEeIbObI
XOJIOCTBIMH, CUTHAJIbHBIMH WJIH T'a30BbI-
MM MaTpoOHaMHU U T.1. [2].

B coorBercTBUEH  cO
6 BhIIICYKa3aHHON J{MPEKTUBHI CTPAHBI-
wieHbl EC 0JKHBI IPUHATH HEOOX0IH-
MBIe MEpBI IS 3ampeTa MpruoOpeTeHHs
U BIajeHHWS OoempuIlacaMH W OTHe-

cTaThE
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CTPEJBHBIM OpYXHUEM KaTeropuum A.
Jns rpakIaHCKOro HaceJeHus MAOIy-
CKaeTcs MNpeloCTaBiIeHUE pa3pelieHUst
Ha TPUOOpETEeHHEe U BIIAJIEHUE TOJIBKO
MOJTyaBTOMAaTHYE€CKUM OPYKUEM KaTero-
puu A (B TOM uucle U nepepaboTaHHbIM
13 aBTOMAaTHYECKOTO) TOJBKO C IENBIO
CIIOPTUBHOI CTPEIsOBl MO MHIICHSM,
MPH 3TOM CIIOPTCMEH JOJKEH Ipeso-
CTaBUTH HEOOXOIMMBIN IIepedeHb JOKY-
MEHTOB, TOATBEPXIAIOIMUN €ro dieH-
CTBO B O(UIMAILHOM CIIOPTHBHOM
CTPEJIKOBOM KIIyO€ M aKTUBHOE y4acTHe
B [IPOBEACHUU CIIOPTUBHBIX COPEBHOBA-
Hul 1o crpennde [2].

Jns OTAeNbHBIX YNOJTHOMOYEHHBIX
KaTeropuii  rpaxxaH CTpaH-4YICHOB
EC MoxeT ObIThb pa3perieHo opyx ue
Kareropun B: MIMHHOCTBONBHOE MOIY-
ABTOMATHUYECKOE OpYXHE C EMKOCTBIO
MaraspHa OT 3 MaTpPOHOB U KOPOTKO-
CTBOJIGHOE OpYKHE, KpPOME OpYXKHS,
OTHECEHHOTO K Kateropuu A [2].

PaspeménnbIM U1 TpakJaHCKOTO
ob6opora B crpanax-wieHax EC sBisiercst
opyxue kareropuu C, KoTOopoe IojJe-
JKUT 00513aTeIbHOMY JEKIapUPOBAHUIO:
JJIMHHOCTBOJIBHOE OpYXHe (C IIUHOMI
cTBoJa Ooitee 30 ¢cM unu o0wLel AIUHONI
6onee 60 cM) M OAHO3APSTHOE KOPOT-
KOCTBOJIbHOE Opykue (00mei IIuHOMI
Oomee 28 cM), KpoMe OpYXKHs, OTHECEH-
HOTO K Kateropuu A wiu B [2].

Ha ceronnamuuii ness B Ykpa-
WHE OTCYTCTBYIOT NEPBHUYHBIE 3aKO-
HOJIATEeNIbHBIE  aKTHI, peryINpYyIoNIne
rpaXIaHCKUH 00OpOT OpPYKHS, BMECTO
HHUX COOTBETCTBYIOILLKE MPAaBOBbIE HOP-
MBI PEryJUpYIOT TOA3aKOHHBIE AaKThl
U BE€JOMCTBEHHbIE HHCTPYKLUHU, B YACT-
HocTH MHCTpYKIHS O MOpSAIKE H3ro-
TOBJICHUsI, NPHOOpPETEHUs, XpaHCHUS,
y4éTa, MEepeBO3KM U HCIOIb30BAHUI
OTHECTPEIBHOTO, TTHEBMATHYECKOTO
1 XOJIOJHOTO OPYXKHUsI, yCTPOICTB OTeue-
CTBEHHOTO TPOM3BOJCTBA AJISI OTCTpe-
J1la TIaTPOHOB, CHApSDKEHHBIX PE3HHO-
BBIMH WM aHAJIOTHYHBIMH IO CBOUM
CBOMCTBAM MeETAaTEeNbHBIMH CHAapsiaMu
HECMEPTEJIbHOIO JEHCTBUS, a TaKke
00EeNpUIacOB K OPYXKHIO U B3PBIBYATHIX
MaTepHuasoB, YTBEpKIEHHAs MPUKA30M
MB/I Vkpauns! ot 21.08.1998 Ne 622.

B cooTBercTBUH € TOJNIOXKEHUSIMU
JNEUCTBYIOIIUX HOPMATUBHBIX  JIOKY-
MEHTOB B COOCTBEHHOCTH TpaxaaH
VYKpauHbl MOTYT HAaXOAWTHCS CIEAY-
ION[UEe KAaTEeTOPHH CTPEIKOBOTO OTHe-
CTPENBHOTO OPYXKUS: JUIMHHOCTBOJIBHOE

ITIaIKOCTBOJIEHOE OXOTHHYBE OpPYKHE;
JUTMHHOCTBOJIBHOE HApe3HOe OXOTHHU-
Ybe OPYXKHE; HAPE3HOE M IT1aJJKOCTBOIb-
HOE CIIOPTHBHOE OpYyKHE (B TOM 4YHCIIE
KOPOTKOCTBOJIbHOE), KOTOPOE MOXKET
XPAHUTHCS TOJIBKO B MpeJeax CTPENIKO-
BBIX TUPOB U CcTpesbOuI 6e3 nmpasa xpa-
HEHHS [10 MECTY KUTEIbCTBA. TakxKe s
OTIENBHBIX KaTEropuil rpakaaH MOMKET
OBITH Pa3pemIeHO0 KOPOTKOCTBOJIBHOE
ITaJIKOCTBOJIBHOE OPYKHE CaMO3AIIUThI
(ycTpoilicTBa ISl CTPENbObI PE3UHOBHI-
MU WM QHAJOTHYHBIMH 110 CBOUM CBOIi-
CTBaM CHapsJaMH) U HarpajHoe KOpoT-
KOCTBOJIFHOE Hape3Hoe opyxkue (B TOM
qucie 60eBoe).

He MoxeT HaxonuTbcs B COOCTBCH-
HOCTH TpaXkJaH YKpPauHbl CTPEIKO-
BOE OTHECTPEJIBHOE OpY)XHE BOCHHOTO
HA3HAYCHHS M OpPYXKHE HEBOCHHOTO
Ha3zHayeHHsd (KpoMe yKa3aHHbBIX BBILIE
KaTeropuii), a TakKXKe OTHECTPelIbHOE
opyXHe, IpelHa3HaYeHHOE ISl BBINOJ-
HEHUsl KaK BOCHHBIX, TaK U HEBOCHHBIX
3a7a4 (MHOTOIIETIEBOE OPYKHE).

Taxum oO6pazom, ¢ GopMasbHON TOY-
KH 3PEHHsS CYIIECTBYIOIIEe YKPAnHCKOE
3aKOHOJATENBCTBO B cepe obopora
IPaXITAHCKOTO OPYXKUS SIBISICTCSl Oojee
KECTKUM, YeM eBpOINeiicKoe, MOCKOIb-
Ky pa3peuIéHHBIM /IS BCEX KaTeropHi
rpaxJaaH YKpauHbl, KOTOpPbIE JIOCTHUIIH
OIpeIeIEHHOr0 BO3pacTa M HE HUMEIOT
CYAMMOCTH ¥ MEAMLUHCKUX HPOTHBO-
MOKa3aHUH, ABISAETCS TOJIBKO JJIMHHO-
CTBOJIBHOE OXOTHHYBE OPYKHE.

OpfHako Ha NMPAKTUKE BCE BBITNISAIUT
COBCEM HHade, BeJb AeHCTBYIOINE HOP-
MaTHBHBIE JIOKyMEHTBHI, pETJIaMeHTH-
pyromue o60poT OpyXHs B CTpaHe, He
comepkaT 4ETKMX KpPUTEpPHEB pasrpa-
HUYEHUSI OXOTHUYBETO OTHECTPEEHOTO
OpPYXXHSI OT JPYTHX KaTeropHil OpyXKHs,
YTO CO31aT NPEANOCBUIKH IS pealu-
3allMd Ha TePPUTOPUU YKpaWHBI 3arpe-
méHHoro B crpanax-wieHax EC opyxus
I10J] BUJIOM OXOTHHYBETO.

Kpome Toro, orcyTcTBHe neiicTBEH-
HOTO IPABOBOTO PETYIMPOBAHUS 000pO-
Ta OpyXHs B CTpaHe co31aéT Onaronpu-
SITHBIC YCTIOBHSI 11 KOPPYIITHH.

Ha ceronusmuuii nens BepxoBHoit
Panoit VYkpaunbl Benércs aKkTUBHAs
3aKOHOTBOpUEcKas paboTa, HampaBeH-
Has Ha TPaBOBOE peryiupoBaHue 000-
pora opyxusi B YKpauHe, B 4aCTHOCTH
Ha odunmansHOoM Bebmoprane Bepxos-
HOit Paspl YKpauHbl OIyOIMKOBaHEI J1Ba
3akoHONpoekTa «O0 0b6opoTe OpyKUI»

Ne 1222 or 02.09.2019 u Ne 1222-1 ot
20.09.2019.

[lo pesynbraram
o aHaau3a IOJIOKEHUN YKPaHHCKOTO

CPaBHUTCIILHO-

U eBPOMNEIHCKOr0  3aKOHOAATENbCTBA,
a TaKKe MOJOKCHHH BbINICYKa3aHHBIX
3aKOHONPOEKTOB YCTAHOBICHO, YTO OHU
NPUHIUINAAIBHO OTIHYAKOTCS. Pesyib-
TaThl CPABHUTEIBHOTO HCCIICIOBAHHS
MOJIOKEHUH yKa3aHHBIX JJOKYMEHTOB,
KacarmIuxcsi  00opoTa  OTACIBHBIX
KaTeropui OpYXHs, IIPUBEICHBI
B Tabnuue 1.

Takxum oOpa3om, HecMOTpsI Ha 001Ie-
€BPONEHCKYI0 MPAKTUKY MOCTEIEHHOTO
YCHUJICHUS OTPaHMYEHUH W KOHTPOJIA
B cepe 06opoTa JIEFKOro U CTPEITKOBO-
ro BOOpYXeHHus B cTpaHax-uieHax EC,
CYLIECTBYIOLME HMHUIMATHBBI 3aKOHO-
JlaTeabHOH BJIACTH YKpauHbl HallpaBie-
HBbl Ha JTUOEpaIH3alMIi0 JCHCTBYIOIINX
OTpaHUYEHUil 0 000POTY OTHECTPEh-
HOTO OpPYXHsI B CTpaHe, a TAKKe BOIpe-
ku peanuzannu OOUIeToCyIapCTBEHHOM
MpOrpaMMbl aJaNTalud 3aKOHOJIATEIb-
cTBa YKpauHbl K 3aKkoHonarenbctsy EC,
pazpaboTtaHbl 0e3 y4é€Ta IOJIOKEHUI
JTUPEKTUB, PENIAMEHTOB M APYTHX Ipa-
BOBBIX akToB EC, Kacarommuxcs cdepsl
KOHTpOJII HaJ JETKUM BOOPYKEHHEM
U CTPEIIKOBBIM OPYKHEM.

ITo MHEHMIO aBTOpa, XOTS HMMILJIe-
mentanust Jupexktusr 91/477EEC ne
SBISICTCSL  TPSAMBIM  0053aTEIBLCTBOM
Vkpauns! mo Cornamennio o0 accomu-
allud MEX1y YKpauHOH, ¢ OJAHOH CTO-
ponsl, 1 EBponeiickum Coro3om, Espo-
MEeHCKUM COOOIECTBOM I10 AaTOMHOM
9HEPIUHU M UX FOCYAapCTBAMHU-UJICHAMH,
¢ npyroii cropons! (nmainee — Cornamie-
HHUE), eBpOIeicKas CTOpOHA 3aWHTe-
pecoBaHa B HOPMAaTHBHOM Yperylu-
poBaHUM BOIpoca 000pOTa OPYKHS
B YKpauHe myTéM NpHUBEICHUS yKa3aH-
HO¥ cepbl 00IIECTBEHHBIX OTHOLICHHT
B COOTBETCTBHE C IOJIOKCHUSMH 3aKO-
nomparenscTBa EC.

HawryumuM pemeHueM Juist rap-
MOHM3ALlMM YKPAaMHCKOTO 3aKOHOJa-
TenbCcTBa B cdepe KOHTpods 3a 000-
potom opyxus ¢ npaBom EC sBusercs
UCIOJIb30BAHUE OMBITA CTPAH, KOTOPHIE
HaxoJATCs Ha Oojiee MO3MHEH cTaguu
unterpaunn B EC (AnGanms, Cep-
ous, Yepnoropus, Makenonus, Koco-
BO, MojiaBus U Jp.) U yKE HMILIC-
MEHTUPOBAJIUM B CBOE HAlIMOHAJIBHOE
3aKOHOJATEIbCTBO MHOTHE IPAaBOBBIC
aktel EC.
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Tabnuua 1

CpaBHHTeJbHBI aHAJIU3 MOJI0KEHUI YKPAHHCKOT0 1 eBPONeiicKoro 3aK0HO1aTeJbCTBA B cepe KOHTPOJISI HA/X JETKHM
BOOPY KEHHEM M CTPEJIKOBBIM OPY:KHEM, a TAK:Ke M0JI0KeHUi 3aKkoHonpoekToB «O0 o0opoTte opysxkusi» Ne 1222 ot 02.09.2019
u Ne 1222-1 ot 20.09.2019, ony0,1mkoBaHHBIX HA 0puHaJILHOM BeOnopTaje BepxoBHoii Paabl Ykpaunsl

IMonoxkenust 3aK0HO-

Iosnoxenus
npoexTa «O6 odopore
IMonoxenus aeiicTBYIOMIMX 3AKOHOMpOCKTA OpYKHSI»
Kareropun crpenkoBoro Toxokennst /lupekTuneI B YKpaHHe NPaBOBLIX aKTOB «0G oGopore opymsn Ne 1222-1
Ne o 91/477 E9C, B 0OTHOLIEHUH Ne 1222 o1 02.09.2019
wn OPY:KHUS H JETKOT0o IpaRIANC-KO 06OPOTa B OTHOLIEHHH rpam)laﬂc: B OTHOMICHMN ot 20.09.2019
BoopyxkeHHus (1aj1ee —SALW) ykazauuoii kareropus SALW KOro 000poTa yKa3aHHOM’ IpANIAHCKOTO B OTHOIIEHHH
Kareropun SALW PV O IPakIaHCKOT0 )
xareropun SALW 00opoTa ykazaHHOI
Kkateropun SALW
1 ABTOMaTHYECKOE 3anpenieHo 3anpenieHo 3amnpemnieHo Paspemieno Tonabko
OrHECTPEILHOE OpPYIKHe IOPUIMYECKUM
JIMLAM, JIeSTEIbHOCTD
KOTOPBIX CBsI3aHa C
(yHKIMOHUPOBaHHEM
THUPOB U CTPEIILOUII]
2 OrHecTpenbHOE OpyXKHUE, 3anpenieHo 3anpemnieHo 3ampemnieHo 3amnpemnieHo
3aMacKUpPOBAHHOE
OJ1 IPYTHE TPEAMETHI
3 TonyaBromaTnueckoe 3anperieHo (Kpome 3anperieHo (Kpome Pazpeweno Paspereno
OrHECTPEILHOE OPYKHE, CIIOPTCMEHOB — YWICHOB HapEe3HOTO0 OXOTHUYBETO
nepesieIaHHoe O(HIIHAIBHBIX CIIOPTHBHBIX OpYIKUsl, H3TOTOBJICHHOTO
13 aBTOMATHYECKOTO CTPEJIKOBBIX KIIyOOB) MPOMBIIUICHHBIM CIIOCOOO0M)
4 KopotkocTBonsHOE OpyxkHe 3anpemnieHo (Kpome 3amnpemnieHo Pazpemeno Paszpemeno
¢ éMKOCTBIO Marasuna dosnee CIIOPTCMEHOB — WICHOB
20 naTpoHOB O(HIHAIBHBIX CIIOPTHBHBIX
CTPEIIKOBBIX KITyOOB)
5 JITMHHOCTBOJIBHOE 3anpereHo (Kpome 3anperieHo Pazpeiero Paszpereno
T0JTyaBTOMaTHYECKOE OpYKUE CIIOPTCMEHOB — YWICHOB
¢ éMKOCTBIO Marasuna Gomnee O(UUNANBHBIX CIOPTUBHBIX
10 marponoB CTPENKOBBIX KIIyOOB)
6 JUTMHHOCTBOJIBHOE MOITY- 3anpemnieHo (Kpome 3anpemnieHo Pazpemeno Paszpemeno
ABTOMAaTHYCCKOE OPYKHE, CIIOPTCMEHOB — WICHOB
KOTOPOE MO3BOJISICT MIPOBOANTH | OQHIHAIBHBIX CIIOPTHBHBIX
BBICTPEJIBI CO CIIOKEHHBIM CTPEJIKOBBIX KIIyOOB)
MIPUKIIAJIOM TIPH OOILEH JUTHHE B
TAaKOM TOJIOKeHNH MeHee 60 cm
7 JmmHHOCTBOIBHOE PaspermeHo ToIbKO IS 3anpemnieHo (kpoMe Paspereno Pazpemeno
0JIyaBTOMATHYECKOE OPYIKUE OT/ICTIGHBIX YIIOTHOMOYCHHBIX | OXOTHHYBETO OPYIKHS
(¢ anuHO¥ cTBOJMA Gosee 30 cM | KaTeropuii rpaxaaH (¢ anuHO¥ cTBOJA Oosee
WM 00IIeH MPOTSHKEHHOCTBIO 20 cM u oO1ei JUTMHOH
6oiee 60 cM), kpome 6oiee 80 cMm), a TakxKe
BBIIICYKA3aH-HOTO OPYIKHS CIIOPTHBHOTO OPYXKHS C
BO3MOXKHOCTBIO TTOJIb30BAHUS
M XPAHEHHUsI TOJIBKO B Mpeesiax
CTPEIIKOBBIX THPOB)
8 KoporkocTBonbHOE Pasperieno Tosibko 11t 3anperieHo Paspemeno Paspemeno
OrHECTPEILHOE OPYIKHE, KPOME | OT/IENBHBIX YIIOJIHOMOYEHHBIX | (KpOME CIIOPTHBHOTO OPY)KHsI
BBIIICYKA3aH-HOTO OPYKHS Kareropuii rpaxkaan € BO3MOXKHOCTBIO TTOJIB30BAHMUS
M XPAaHEHHUsI TOJIBKO B IpeeIax
CTPEITKOBBIX THPOB)
9 JITMHHOCTBOIBHOE Paszpemeno Paszpemieno Toabko Pazpemeno Pa3zpemeno
OTHECTPEILHOE OpPYIKHEe IVIAJIKOCTBO-JIBHOE M HApEe3HOE
(c jutnHoit ctBoma 6onee 30 cm OXOTHHYBE OPYIKHE, a TAKKE
nnu o01el MPOTHKEHHOCTHIO CIIOPTUBHOE OPYXKHE C
Gosee 60 cMm), KpoMe OpyIKHs, BO3MOKHO-CTBIO TTOIb30BAHUS
YKa3aHHOT'O BbIIIE M XPAaHEHHUsI TOJIBKO B Hpeesiax
CTPEJIKOBBIX THPOB
10 OpHo3apsiiHOe PaspereHo 3anperieHo (Kpome Pazpeweno Paszpereno

KOPOTKOCTBOJIBHOE OpYKUE
(obmreit qmuHO# Gornee 28 cm),
KPOME OpYXHsl, yKa3aHHOTO
BBILIIE

CIIOPTHBHOTO OPYKHS
€ BO3MOXKHOCTBIO TTOJIB30BAHMUS
U XpaHEHHs! TOJIbKO B TIPeJIeIax
CTPEITKOBBIX THPOB)
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BriBoabl. OTcyTCTBUE ACHCTBEHHO-
r'o MPaBOBOTO PEryJupoBaHus 000poTa
opyxus B YKpanHe co3gaér OGuaronpu-
SITHBIE YCIIOBHMS JUIS PaclpoOCTPaHEHUS
HE3aKOHHOTO OTHECTPEJIBHOTO OpYXKHs
U SBISETCS TMOTEHIMAIbHON Yyrpo3oit
KaK JJIs HaIllero TOCYAapCcTBa, TaK U JIIs
COCEIHMX CTpaH, B TOM YHCIIE CTpaH-
giaeHoB EC. Takum oOpa3om, Ha ceroj-
HAMHUI JeHb pa3paboTka M peaiu3a-
O{s 3aKOHONPOEKTOB, HaIpPaBICHHBIX
Ha TIpaBOBOE PEryJHpoBaHUE 000poTa
OpyXHsl, SBISIETCS OAHOM W3 HPUOpH-
TETHBIX 33/1a4 3aKOHO/ATEIbHON BIACTH
YKkpauHbl.

VYuuteiBas 3akpemi€éHHbld B KoH-
CTUTYUUU YKpauHbl CTpaTeruuyecKuil
Kypc rocyiapcrBa Ha mnpuoOpereHHe
nosiHoNpaBHoro wieHcrsa B EC, mpu
pa3paboTke MPOCKTOB 3aKOHOIATEIb-
HBIX U HOPMAaTHBHO-TIPABOBBIX aKTOB,
Kacalouxcsi 0OpaIleHusi CTPEIKOBOTO
OpY)XHS W JETKOTO BOOPYKEHHUS, 00s-
3aTeNIbHBIM SIBJISIETCS COOJIIOIEHUE Tpe-
OoBaHuii npaBoBbIX akToB EC, a Taxxke
3aKOHOJATENFHBIX aKTOB W IPOTpaMM-
HBIX JIOKYMEHTOB, KacarolUXCsl BOIPO-
COB  ajJanTalyM  3aKOHOJATEIbCTBA
VYkpaunsl k 3akoHonarenscty EC.

Cnucok HCNOJIb30BAHHON JuTepa-
TypbI:

1. MHCTpYKIHMSI O TOpSIKE HM3rOTOB-
JICHUSI, TIPUOOPETEHNUS, XpaHCHHS, YueTa,
MIEPEBO3KH 1 UCTIOJIb30BAHHUS OTHECTPEIIb-
HOTO, TTHEBMATHYECKOTO0 M XOJIOJHOTO
OpY)KHsl, YCTPOICTB OTEUECTBEHHOI'O
MIPOU3BOACTBA JUIS OTCTpENa IaTPOHOB,
CHapsDKEHHBIX PE3MHOBBIMU WJIM aHAJO-
TMYHBIMH [10 CBOUM CBOHCTBaM METaTellb-
HBIMH CHapsilaMHd HECMEPTENILHOTO JIeH-
CTBHS, a TaKkKe OOCHPHUIIACOB K OPYKHIO
U B3pBIBYATHIX MAaTEpUAlIOB, YTBEPK-
nénHas npukasom MBJI Vkpaunbsl oT
21.08.1998 No 622. URL: https://zakon?2.
rada.gov.ua/laws/show/z0637-98/conv/
print 1448353239969347?1ang=en.

2. HupextuBa 91/477EEC mo xoH-
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Hast  jaupekTuBamMu  EBponapiamenta
n Cosera EC 2008/51 / EC ot 21 mas
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https://eur-lex.europa.eu/legal-content/
en/ALL/?uri=CELEX%3A31991L0477.

3. Permament Komwmccun  EC
2015/2403 ot 15 nexabpst 2015 no ycra-

HOBJICHHIO OOIIMX YKa3aHHH OTHOCH-
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BaIMHX JUI 00eCIICUeHNsT He0OPaTHMOCTH
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opyxkus. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=uriserv%3A
0OJ.L_.2015.333 .01.0062.01.ENG.

4. MupexrtuBa 2019/68 or 16 sHBa-
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nenuss u obopora. URL: https://eur-
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TXT/?2uri=CELEX%3A32012R0258.
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Hun opyxms» Ne 1222 ot 02.09.2019.
URL: https://wl.cl.rada.gov.ua/pls/
zweb2 /webproc4 1?pf3511=66594.

8. 3akonompoexr «O06 ob6paiieHnn
opyxms» Ne 1222-1 or 20.09.2019.
URL: https://wl.cl.rada.  gov.ua/pls/
zweb2/webprocd 1?7pf3511=66918.

9. Nmnnementanust Cornamenust o6
accouuamun Mexnay YkpaumHoil u EC:
TOProBasi v OIOHKETHO-HAIOTOBAsI Cephl.
Coenawenue 06 accoyuayuu. 3KOHOMU-
yeckue mpueeepel : Marepuaabl Mexay-
HapoaHO# KoH(pepeniun 12 mapra 2015.
MesxryHapOIHBINH LHEHTP NEPCHEKTUBHBIX
uccnenosanuii  (MUIIN). Kwues, 2015.
43 c. URL: http://www.icps.com.ua.

NHOOPMAILVA Ob ABTOPE

Cokos10B Anexceii CepreeBuy —
3aBeIyIOIIMIl  OTHENOM HCCIICIOBAHUSL
OpyXHs 1abOpaTOpPUM  HCCIENOBAHNUI,
cepruduranun opyxus u yuéra Tocy-
JAPCTBEHHOTO  HAyYHO-HCCIIC0BATENIb-
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HEKOTOPBIE BOITPOCBHI ITPABOBOI'O PETI'YJIMPOBAHUA
B3AUMOJIENCTBUS CJIEJOBATEJIS U ONEPATUBHBIX
MOJPA3AEJTEHUN HAIIMOHAJIBHOM NMOJIMIIUUA YKPAUHBI
MO MPOTUBOJEVCTBUIO KOPBICTHO-HACWJILCTBEHHBIM
NPECTYIIVIEHUAM

Burasnmii TEJIMUYVYK,
KaHAMJAT IOPUINYECKUX HAYK, CTApPIINA HayYHBIH COTPYIHUK, AOLEHT,
JIOLIEHT Kaepbl OMEPaTUBHO-PO3BICKHOM AESTSIbHOCTH
Q)aKyJILTeTa IIOATIOTOBKH CIICUAJINCTOB 1JIs HOI[paSI[eJ‘IeHI/Iﬁ KpI/IMHHaHLHOﬁ TIOJINITUHN
JlHEenponeTpoBCKOro rocyJapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX JEIT

Auaexceii CEMEHUIIKH,
ACIIMpaHT Ka(be,[[pbl OHepaTI/IBHO-pOSLICKHOﬁ ACATCIIBHOCTHU
(baKyJ'IBTeTa IIOATIOTOBKH CIICUAJINCTOB JIs Honpasz[enem/lﬁ KpHMHHaIIBHOﬁ TIIOJINITUHN
JlHenponeTpoBCKOro rocyJapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX JEIT

AHHOTALIUS

B crarbe paccMOTpPEHBI aKTyaJIbHBIE BOIIPOCEI HOPMATHBHO-IIPABOBOTO PETYIHPOBAHUS B3aUMOACHCTBHS paOOTHUKOB CIICACTBEH-
HBIX M OIIEPATHBHBIX MOzpasieseHnii HalroHanpsHo| monuiuyn YKpauHsl B POLECCE MTPOTHBOACHCTBHIS KOPHICTHO-HACHIIBCTBEHHBIM
npectymieHusiM. OnpeneeHo, 4To B3aHMOICHCTBHE CIIEOBATEIS ¢ COTPYIHUKAMU OTNIEPATHBHOTO MOAPA3ICTICHNS Ha CETOHSIIHMUIMA
JIeHb HeJJOCTAaTOYHO yPEryIMpOBaHO HOPMATHBHO-TIPABOBBIMH aKTaMH YKPAUHBI, a HBIHEIIHEe 3aKOHOATEIECTBO, PETYIUPYIOLIEe 9TO
B3anMo/IeiicTBIE, TpeOyeT N3MECHEHUI U onoHeHUH. [IpoaHann3upoBaHbl OCHOBHBIC HOPMATHBHO-IIPABOBBIC AKThI, KOTOPBIC pery-
JIMPYIOT (HOPMBI U METOIBI B3aUMOJICHCTBHSI CIIE0BATENEHl U ONEPATHBHBIX COTPYAHHKOB, HECOBEPIICHCTBO HOPMATHBHO- MPABOBOI
0a3bl B 9TOH cdepe.

KurroueBble cjioBa: oriepaTvBHbIC U CIICICTBCHHBIC TTOJpa3/eICHIs, B3aUMOICHCTBIE, PACCICAOBAHKE MIPECTYIUICHUH, OIIepaTHB-
HO-PO3BICKHAsI IEATENBbHOCTD, CICACTBEHHO-OMIEPATHBHAS TPYIINA, CIIeJ0BATEIb, ONEPATUBHBIH COTPYIHHUK, KOPBICTHO-HACHITLCTBEH-
Hble npecTyIuieHns1, HaunoHanpHas noauuust YKpauHsl, IPaBOBOE PEryIHPOBaHUE.

SOME ISSUES OF LEGAL REGULATION OF THE INTERACTION OF THE INVESTIGATOR
AND THE OPERATIONAL DIVISIONS OF THE NATIONAL POLICE OF UKRAINE TO COMBAT
THE COMMITTED VIOLENT CRIMES

Vitaliy TELIYCHUK,
Candidate of Law Sciences, Senior Researcher, Associate Professor,
Senior Lecturer of Faculty of Operatively-Search Activity
of Faculty of Preparation of Experts for Subdivisions of Criminal Police
of Dnepropetrovsk State University of Internal Affairs

Alexey SEMENITSKY,
Postgraduate Student of the Department of Operational-Search Activities
of the Faculty of Training Specialists for Criminal Police Units
of the Dnipropetrovsk State University of Internal Affairs

SUMMARY

The article discusses current issues of regulatory regulation of the interaction of employees of investigative and operational units of the
National Police of Ukraine in the process of countering mercenary-violent crimes. It is determined that the interaction of the investigator
with the employees of the operational unit is not sufficiently regulated by the regulatory legal acts of Ukraine, and the current legislation
regulating this interaction requires changes and additions. The basic regulatory acts that govern the forms and methods of interaction
between investigators and operational officers, the imperfection of the regulatory framework in this area are analyzed.

Key words: operational and investigative units, interaction, investigation of crimes, operational-search activities, investigative-
operational group, investigator, operational officer, mercenary-violent crimes, National Police of Ukraine, legal regulation.

IMocranoBka npodaembl. CoBepieH-
CTBOBaHME B3aMMOJAEHCTBUSI MPAaBOOXpa-
HUTEIBHBIX OPTraHOB, CIIEIHAIBHO CO3-
JIaHHBIX JIs1 OOpBOBI C MPECTYIMHOCTHIO
B paMKax BBITTOJTHEHHUSI OCHOBHBIX 00s13aH-

HOCTEH, CEroIHs MPOU3BOAUTCS B PA3HBIX
HanpasieHusx. HanbOosee BaKHBIM dlie-
MEHTOM JTI000H AEATETPHOCTH, B YaCTHO-
CTH AEATENBbHOCTH, CBA3aHHOH CO B3aMO-
JICHICTBUEM CJICJOBATEIIs U ONEPATUBHBIX

TOJpAa3NeNeHul, ABIsIeTca €€ 3aKOHOma-
TEJIbHOE 3aKPEIIEHUE U PETYIUPOBAHUE,
MMOCKOJIbKY 3aKOHOMATEbHOE 3aKperuie-
HHE M PETYIMPOBAHMUE SBIIACTCS IIOKa-
3areneM S(PQPEKTHBHOCTH HA MPAKTHKE,
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3TOT BOIPOC TpeOyeT JeTallbHOrO aHaJIu-
32 M MCCIIC/IOBaHUS.

Bompocel  B3aumopelcTBUs - orepa-
TUBHBIX TI0JIpa3JieJIeHUH CO CIIeICTBEH-
HBIMU TOJpa3fielieHusiMA 110 Oopbhe
C TMPEeCTYMHOCThIO OBUIM MPEIMETOM
HAy4HBIX HCCJICJOBAHUN TaKuUX YYEHBIX,
kak O.M. bannypka, N.®. I'epacumos,
I'1O. Jlaraesa, I.M. I'ytkun, B.I1. Kopx,
H.B. Canresckuii, HW.A.  Donuc,
B.IO. Ienutero, A.A. Ilateik u mp.
K coxanenuto, 10 CUX MOP OTCYTCTBYIOT
pabotel, e OB B MONHOM 00BEME pac-
CMaTPHBAJIUCh BOIPOCHI B3aUMOICHCTBHS
KpPUMHUHAJIBHOW MHOJIMLUMU  (YTOJOBHOTO
PO3BICKA) CO CIIEJIOBATEIEM IIPU PACKPHI-
THH ¥ PACCIE0BAHUN KOPBICTHO-HACUIIb-
CTBEHHBIX MIPECTYIUICHUH.

Ilenbr0 HamucaHus »>TOW CTaThbU
SIBIISIETCS] QHAJIN3 COBPEMEHHOTO COCTOSI-
HUSI HOPMaTHBHO-TIPaBOBOH a3l B cdepe
B3aMMOJICHCTBYS NIOAPA3ACICHUN KPUMU-
HaJIGHOHN MONMINH (YTOJIOBHOTO PO3BICKA)
CO ClleZioBaTeNieM, a TAaKKe OIpeIeIeHHe
CYTH U IIPOLIECCYAILHOTO MOPS/IKA TAKOTO
B3aUMOJICHCTBHS IIPU PACKPBITUH M pac-
CIICJOBAHUM KOPBICTHO-HACUIILCTBEHHBIX
MPECTYIUICHHUH.

H3znoxeHne OCHOBHOTO MarepuaJa.
BaxueilmmM BoIpocoM, KOTOPBIA BO3HHU-
KaeT IPU MCCIICAOBAHUN B3aUMOJICHCTBUS
CIIEZICTBEHHBIX M OMNEPaTHBHBIX PaOOTHU-
KOB, SIBIISIETCS €T0 3aKOHOJATENILHOE 3aKpe-
IUICHUE W perynupoBaHue. B 3aBncumoctn
OT KOJIMYECTBA M KauecTBA HOPMAaTHBHO-
MIPABOBBIX aKTOB, PETYIMPYIONIHX 3Ty ce-
Py, MOKHO Jien1aTh BbIBOJIbI 00 3(dexTrBHO-
CTH TaKOTO B3aMMOJICHCTBHSI Ha TIPAKTHKE.

YTOoJNIOBHO-TIPOLIECCYaIbHBIH  KOZIEKC
VYKpauHbl SBIACTCS OCHOBHBIM 3aKOHOM,
PEryIupyIoLMM  TIOPSJIOK  IIPOU3BOJ-
CTBA IO YrOJOBHBIM IPaBOHAPYLICHHSM,
a IMEHHO Ha J10cy/1e0HOM pacciie/IoBaHUN
U B Cyle, B TOM 4YHUCJE B3aUMOJCHCTBHUE
creoBaresst ¥ pabOTHUKOB ONEPaTHBHBIX
TOo/Apa3IeICHHM.

B coorBerctBum Cc 11. 3 4. 2 cT. 40 Yro-
JIOBHO-TIPOLIECCYATLHOTO KOfIeKca YKpan-
HBI CIIeIOBATENb YIOJIHOMOYEH IOpYydaTh
TIPOBEJICHNE CIIE/ICTBEHHBIX (PO3BICKHBIX)
1 HETJIACHBIX CJIC/ICTBEHHBIX (PO3BICKHBIX )
JEHCTBUI COOTBETCTBYIOIIMM OIIEPaTHB-
HBIM NOZipasziesieHns M. Takue nopydyeHus
OH IIPE/I0CTABIISIET B IMCbMEHHOH (hopme,
a BO BpEMs MX BBINOJIHEHHS COTPYIAHHKU
OllepaTHBHBIX MOAPA3/ICICHUHN MOIb3YIOT-
Csl TIOJIHOMOYMAMU ciieoBares [1].

ITuceMeHHbIE OpYYeHUs ciefoBare-
JI51 TOJDKHBI OBITh YETKMMH U KOHKPETHBI-

MH. 32 OCHOBY CJICZIOBATEIb JOJKCH B3SITh
MPaBHJIO, YTO B TIOPYYCHUH YKa3bIBACTCS,
YTO UMEHHO JIOJDKHO YCTaHOBHTH OIepa-
THUBHOE TOJ[Pa3/Ie/ICHUE B MHTEpECcax yro-
JIOBHOTO TIPOM3BOJICTBA, U MPEIOCTABHUTH
Uil 3TOTO HEOOXOAUMYIO OPUEHTHPOBOY-
HyI0 HH(pOpManuio.

B nro6oii u3 ¢opm B3anmopencTBus
JIeSTeNIbHOCTD CJIeIOBATENs U ONEepaTHB-
HBIX COTPY/THUKOB HE JJOJDKHA IIPOTHBOpE-
YUTh HOPMaM YTOJIOBHO-ITPOLIECCYANIbHO-
0 KozieKca YKpauHbI, HEOOXOIHUMO YETKOE
pacnpeneneHiue W coOmoneHue (QyHK-
LHOHANBHBIX  O0S3aHHOCTEH  KaXIbIM
YYaCTHHKOM B3aumoeiicteus. Hecoor-
BETCTBUE ACHCTBUI HOpPMaM IpOLECCY-
aIBHOTO
K HEIPABOMEPHOCTH U HEIOIYCTHMOCTH
UCIIONB30BaHU MH(OPMALUH, HOJIydEH-
HOH B XOJi¢ B3aMMOJIEHCTBHS, a TAKXKEe Ha
OCHOBaHMM HApYyLICHUH peLIeHHs CIe0-
BaTelIsl, IPUHATHIE B KOHKPETHOM YTOJIOB-
HOM HPOU3BOJCTBE, MOTYT INpPU3HABATH-
Csl HE3aKOHHBIMM M HEOOOCHOBAaHHBIMH
[9, c. 76].

OCHOBOI1 B3aMMOJICHCTBHUS CIIEI0Ba-
TeJIl U COTPYHUKOB OINEPATHBHBIX MOJI-
paszneneHuii, Apyrux MoapaszaeIeHu
U paboThl B CIIEACTBEHHO-OINEPATHBHOM
IpyIIe MpU PACKPbITHH KPUMHHAJIBHBIX

3aKOHOAATCIILCTBA  ITPUBOAUT

MIPaBOHAPYIICHUH SIBIAETCS yIpaBJIeH-
YecKasi poiib U OTBETCTBEHHOCTH CJIEIO-
BarTells 3a MOJIHOE, BCECTOPOHHEE U 00b-
€KTHBHOE PpacClie[OBAaHUE YTOJIOBHOIO
MIPOU3BOJICTBA, @ TAKXKE CaMOCTOSTEIIb-
HOCTb OICpaTHBHBIX CIYX0 B BBIOOpE
CPEIICTB M METOAOB ONEPAaTHBHO-PO3BICK-
HOM JIeSITeNIbHOCTH, TAKTHYECKHUX IIPH-
€MOB MX NTPUMEHEHHS B PaMKaXx JeHCTBY-
IOIIETO 3aKOHOJATENbCTBA U HANPABICHO
Ha YCTAHOBJECHHE IUI, COBEPIIMBIINX
YTOJIOBHOE NPAaBOHAPYIICHHUE.

Taxke AEATETHPHOCTDH OIEPATHBHBIX
TTOIpa3/ieNIeHNH PEeTYIUPYIOTCsT 3aKOHOM
Vkpanusl «O0 orepaTnBHO-PO3BICKHOI
nesitenbHOCTH OT 18.02.1992.  Dtum
3aKkOHOM YCTAaHABIIUBAIOTCS OCHOBHBIE
3a/1auM OIEPATUBHO-PO3BICKHOM /e TElb-
HOCTH, @ IMEHHO ITPe/I0TBpaIeHHe U pac-
KpblTUE mpecTymieHuid [2]. Otu 3agauun
BKJIIOYAIOT B ce0sl CJICYIOIINE OCHOBHbIC
HarpaieHus: 1) o01epo3bICKHbIE MEepO-
NPUSTHUS, HAIPABJICHHBIC HA BBIABICHUE
ML M (AaKTOB, NPECTABISIONINX Olepa-
TUBHBII UHTEpeC (OMEepPaTUBHBIN MOUCK);
2) omepaTMBHO-PO3BICKHAS MPOQHUIaK-
THKa; 3) OCYIIECTBIECHHE ONEPAaTHBHO-
PO3BICKHBIX MEPONPUSITHH, HalpaBleH-
HBIX Ha: JIOKYMEHTHpOBaHWE JeiCTBUil

JIML, KOTOPbIE 3aJyMbIBAIOT, TOTOBAT WJIH
COBEPIIAIOT TPECTYIUICHUsI; PAaCKpPbITHE
NPECTYIUICHUH, COBEPIIEHHBIX HEU3BECT-
HBIMH JIMI[AMH; PO3BICK JIML, YKJIOHSIO-
IIUXCA OT PAcCleNOBAHHUS WM OTOBITHS
HaKa3aHUs; PO3BICK 0e3 BECTH IMpPOINaB-
mux a6, c. 155].

OTH 3a7a4u COOTBETCTBYIOT 3aadyam
YTOJIOBHOTO CYyHONPOU3BOJCTBA, a IMOTO-
My OpTaHbl TOCYAEOHOTO PacClIeIOBAHMS
CBSI3aHBI C TIONPA3ACTICHUSIMH, OCYIIeCT-
BIISTIOLIIAMU OTIEPaTHBHO-PO3BICKHYIO
JIATENIBHOCTD, B OLIPECIIEHHON CTEIIECHU
o0reit ensio.

Opranbl  10CyneOHOro paccieioBa-
HHA, TIOApa3JelieHHs  KPUMHHAJIBHON
MOJIUIIUH, MEXPETHOHAIIbHBIE TEPPUTOPH-
ajbHbIE Opranbl HanmoHaabHOU nmonumumn
U UX TeppuTOpuasbHbie (000COOICHHBIE)
MOJIPA3/ICJICHUS]  SBJISIIOTCS  OCHOBHBIMH
cilyk0aMH, BBIOJHSIOMNMH 00s3aHHO-
CTH O PACKpPBITUIO YTOJOBHBIX MPECTY-
IUIEHUH OpraHaMH MOJHIUH M OTBEYAIOT
3a KOHEUHBII pe3ynabTaT 3TOH paboTHI 1O
HaTPaBJICHUSM JCATEIBHOCTH [4].

B cootBercTBHUE O cTaThéil 7 3akoHa
Vkpanusl «O0 orepaTnBHO-PO3BICKHOM
JIeATEeIIbHOCTH» OIepaTHBHBIC I0/Ipa3zie-
JIeHUs 00s3aHbl OCYIIECTBIISATH B3aUMO-
JIeWCTBUE MEXy co0Oil U Ipyrumu Ipa-
BOOXPAHUTEIILHBIMI OpraHaMH C IEJIbI0
OBICTPOrO M IOJHOTO PACKPBITUS Mpe-
CTYIUICHMH W W300JM4YEHHsS BHHOBHBIX.
OmnepaTtuBHbIC TMOAPA3/IEICHHUs 00S3aHbI
BBINOJHATH MCHhbMEHHBIE TOPYUEHHS Clle-
JI0BaTeNs, yKa3aHUs IPOKYpOpa U MOCTa-
HOBJICHUSI CIECTBEHHOTO CYIABbH, Cyaa
1 3aIpOCHI MTOJTHOMOYHBIX TOCYapCTBEH-
HBIX OPTaHOB, YUPESKACHUH M OpraHm3a-
U O TIPOBEICHUN OIIEPATHBHO-PO3BICK-
HBIX MEpOIpPUATHHA. DTO TIOJIOKEHHUE
3aKJIa/IbIBaCT TPABOBYIO OCHOBY B3aUMO-
JICUCTBUS CJIENOBATENIi M COTPYIHUKOB
OIEPaTHBHBIX TOJPa3ICICHHUMH.

CornacHo 4. 3 cT. 7 3akoHa YKpauHbI
«O0 ornepaTuBHO-PO3BICKHOMN AESTeNBbHO-
cTW», pabOTHUK OIEPaTHBHOIO IOJpa3-
JIeTICHUsI, KOTOPBIA MPU OCYILECTBICHUH
OTIEPATHBHO-PO3BICKHON  JEATEIEHOCTH
nony4yn1 (haKTHYECKHE JaHHBIE O MpH-
YaCTHOCTH JIMII K COBEPIICHHUIO NPECTy-
IUTEHUsI, OTBETCTBEHHOCTh 3a KOTOpPOE
MIPEAyCMOTPEHA YTOJIOBHBIM KOJIEKCOM
VYkpaunsl, 00s3aH  Ge30mIararesbHO
HaIlpaBHUTh COOpaHHbIE MaTePHAJIBI B COOT-
BETCTBYIOIIMI OpraH JocyaeOHOro pac-
cienoBanus. [lajee ciienoBareib opraHa
JOCYeOHOrO pacclie/IOBaHus, MOJIy4YHB-
K CBEIEHUS O MPaBOHAPYLICHHSX,



OTBETCTBEHHOCTh 32 COBEPIICHUE KOTO-
PBIX MPELYyCMOTpPEeHa YTOJIOBHBIM KOJEK-
coM YKpauHbl, JIOJDKEH B COOTBETCTBHH
¢ VIIK Ykpaunsl Ha4aTh 10CyAeOHOE pac-
CJIeI0OBaHNE U BHECTH COOTBETCTBYIOIINE
cBeneHus B Equmbiii peectp 10CymeOHbIX
paccnenoBaHuil. MaKTUUECKH JEsATENb-

HOCTh  ONEPATHBHOTO  IOJPA3/ICICHUS
OTPaHNYUBACTCS MpeayTnpesKaeHIEM
1 TIPECeUeHHEM MpEeCTYIUICHHH, Mpodu-
JIAKTHKOHN npaBoHapyuieHuid. Ecin obpa-
TUTH BHIMaHNE Ha COBEPIaeMbIe ITPECTy-
IUIEHHs, TO TIOJIHOMOYHUSI ONEPATUBHOIO
MOApa3/eNIeHHs] OTPAHMYUBAIOTCS TOIBKO
UX BBISIBJICHHEM [2].

B onepaTtuBHO-pO3BICKHON JesITENb-
HOCTH IOJl B3aUMOJEHCTBHEM NTOHUMAET-
Cs1 KOMIUIEKC COBMECTHBIX MIJIM COTJIAco-
BaHHBIX 110 BPEMEHH, MECTY U JIeHCTBUSIM
JNEHCTBUH  HECKOIBKUX  ONEPAaTHBHBIX
MIOAPA3/ICJICHUH 110 PEIICHHIO ONPEeAeIEH-
HBIX 3aJad B O0pb0e C MPECTYIMHOCTHIO
COBMECTHBIMH yCWIMsIMH. [l B3am-
MOZIEHCTBHSI HYKHBI: COIIACOBAHHOCTD
Leseif, Mecta U BpPEMEHH, COOTBETCTBHUE
TpeOOBaHUSIM 3aKOHA ¥ HOPMATHBHBIX
BE/IOMCTBEHHBIX AKTOB, COYETaHHE Hau-
Gormee  BaXHBIX  B3aMMOJACHCTBYIOLINX
CyOBEKTOB, CHJI, CPEJICTB U METO/IOB [7].

VYenemHoe  packpbITHE  KOPBICTHO-
HACWJILCTBEHHBIX IMPECTYIUIEHHH 00e-
CHEYMBACTCA: HAIUYUEM JEHCTBEHHOIO
OTIEePAaTUBHO-PO3BICKHOTO yUu€Ta; B3aUMO-
JIEUCTBUEM MOJPA3ICI€HUN YTroJOBHOTO
PO3BICKa MEXY COOOH, C IPYTUMH CITyK-
6amu HITY, a Takxe omepaTHBHBIMU IO/~
pa3neNieHus M OPTAaHOB U yUPEXKICHUH
WCTIOJTHEHNUST HaKa3aHUH U CIIEJCTBEHHBIX
n30JTOpoB  [OCYNapCTBEHHON YrOJIOB-
HO-MCIIOJIHUTENIBHOH CITy)XObl YKpauHbI;
COYETaHUEM OIEePaTHBHO-PO3BICKHBIX
U KPUMHHAIUCTUYECKHX CPEJCTB U METO-
JIOB PAaCKpBITUS IpecTymieHui [§, c. 210].

B 10 e Bpems B3aumopeilcTBUE
MEXIy CIIeA0BaTeNIIMU M ONEpPaTUBHbI-
MU pabOTHUKAMH PETYIHPYIOT U ApYyrHe
3aKOHBl WJIHM TIOJ[3aKOHHBIE HOPMAaTUB-
Hble aKThl, Takue kKak: 3Y «OO0 opraHu-
3aMOHHO-TIPABOBBIX OCHOBaX OOPBOBI
C OpraHN30BaHHOI MPECTYMHOCTHIO», 3Y
«O HanuonaneHo# nonumum», MHCTpYK-
Ul TI0 OpTaHW3alUl B3aNMOJCHCTBHS
OpPraHoB JOCYyAE€OHOro paccieoBaHHs
¢ JIpYyrMMH OpraHaMH M TOJpa3feeHu-
svu  HaunonanpHOW mnonmuuuu  Ykpau-
Hbl 1O MPEAyNPEXIACHUIO KpPUMUHAIIb-
HBIX IIPABOHAPYILEHUN, MX BBISIBICHHIO
U paccle[OBaHUIO, YTBEp)KAEHHAs MHpu-
kazom MBJ[ or 07.07.2017 Ne 575,

B COOTBETCTBHHM C H3MCHEHHSIMHU, BHe-
céunbiMu  Ilpukazom MBJ[ VYkpaunsl
Ne 564 ot 11.07.2019 (mamee — UncTpyk-
must ot 07.07.17).

B coorBerctBnm ¢ 3akoHoM VYkpa-
nabl «O HammoHanbHOH MONMINU» OT
02.07.2015 monMIUs  OCYIIECTBISET
JocyneOHoe pacciesoBaHHe YTOJOBHBIX
NpaBOHApYLICHUH B Ipeiesiax ompe-
nenéHHoi  mopacneactBeHHocTH.  OHa
Pa3bICKUBACT JIML, CKPBIBAIOIIUXCS OT
OpraHoB JIOCY/IEOHOIO pacciel0BaHus,
CIICJICTBEHHOIO CY/IbH, Cyla, YKJIOHSIO-
LIUXCS OT UCTIOMTHEHUS YTOJIOBHOTO HAKa-
3aHMs, TPOMABIINX 0e3 BECTH, U JIPYTHX
JUI] B CIyYasX, ONPENCIEHHBIX 3aKOHOM
(mm. 6 m 7 9. 1 c1. 23 Hacrosmero 3ako-
Ha). To ecTh OIS BEICTYIAET KaK Ciie-
JI0BaTeNb, TAK U ONEPATHBHO-PO3BICKHOM
armapar. OTo 0OyCIIOBIMBAET MX OOIILYIO
Helb — TPEAyNpexkJICHUE, BbIABICHHUE,
PACKpBITHE U pacciie/lOBaHUE MIPECTyILIe-
HUH.

B cocraB kpumHHanbHONH mONUIMU
BXOZIAT JETIapTaMEHT YrOJIOBHOTO PO3bI-
CKa, JIeNapTaMEHT 3alUThl SKOHOMHMKH,
JernapTaMeHT 60pbObI ¢ HAPKONIPECTYMHO-
CTbI0, KHOEPIOMHLUHK U ApyrHe [5, c. 43].

IMockonbKy ozHOIT U3 GopM B3auMo-
JIEHCTBUSI CIIEICTBEHHBIX M OINEPAaTHBHO-
PO3BICKHBIX  TTOJPA3ACICHUI  SBISIETCS
obMen wuH(pOpMaIel, BaXHYI pOIb
B 9TOM HTpaeT (popMHUpOBaHHUE HHPOPMa-
[MOHHBIX pecypcoB. [lomumus B pamkax
UH(OPMALIMOHHO-AaHAIUTHYECKOH  J1esl-
TEJIBHOCTH OCYyIIEeCTBIseT HH(popmanu-
OHHOE B3aUMOJICUCTBUE C PYTUMHU Opra-
HaMH TOCYJapCTBEHHOM BIaCTH YKpauHbl,
OpraHamy IpaBOIOPSJIKA MHOCTPAHHBIX
TOCYAapCTB M MEXAYHApOAHBIMH Opra-
Huzanusamu (1. 4 4. 2 cT. 25 HACTOSIIEro
3akoHa) [3].

Ilonnuust HamodMHAET W MOAAEPKH-
BaeT B AaKTYaJIbHOM COCTOSHHM 0a3bl
(OaHKM) AAHHBIX, BXOAAIINX B EIHHYIO
MHPOPMANMOHHYIO cucTeMy MuHHCTEp-
CTBa BHYTPEHHHX JI€T OTHOCHTEIHHO:
MOXWIIEHHBIX HOMEPHBIX BelIeH, IIeH-
HOCTEHl W JpYyroro HMMyIIECTBa, KOTO-
pble UMEIOT XapaKTEePHBIC NMPU3HAKU IS
uieHTHGUKaKM, WIK Bellei, CBsA3aH-
HBIX C COBEpIICHHEM IpaBOHAPYIICHHH,
COINIACHO 3asBJICHUSAM TpaXKIaH; Haii-
JICHHBIX, M3BATHIX IPEIMETOB W BelIeH,
B TOM YMCIIC 3alPELIEHHBIX WM OIPaHU-
YEHHBIX B 000pOTE, a TAKIKE JOKYMECHTOB
C IpU3HAKaMU HOAEIIKH, KOTOPBIE IMEIOT
WHIUBHUIyalbHbIEe (3aBOACKHE) HOMEpaA;
MOXWIIEHHBIX TPAHCIIOPTHBIX CPEJCTB,
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Pa3bICKMBAEMBIX B CBS3H C 0€3BECTHBIM
HMCUYE3HOBEHHUEM JIUI[A, BBISBIEHHBIX O€c-
XO3HBIX TPAHCHOPTHBIX CPEICTB, a TaK-
)K€ TIOXWIIEHHBIX, YTPAauyeHHBIX HOMeEp-
HBIX 3HAKOB; OPYXXHsl, HAXOMASIIETOCs BO
BIAJCHUU U TMOJb30BAaHUU (DU3NYECKUX
U IOPUAMYECKHUX JIHI, KOTOPBIM IPEo-
CTaBJICHO pa3pellieHne Ha MpUuoOpeTeHue,
XpaHeHHUe, HOILIICHHUE, IEPEBO3KY OPYIKUS,
TOXUIIEHHOTO, TMOTEPSHHOTO, yIalEHHO-
TO, HAICHHOTO OPYXUs, a TaKXkKe T00po-
BOJIBHO CIIAHHOTO OPYXKHSI M3 YHCIIa TOTO,
YTO HE3aKOHHO XpaHwioch (mm. 11, 13,
14,16 m 17 4. 1 cT. 26 HacTosMIETO 3aK0-

Ha) u 1p. [3].
Wucrpykuus or 07.07.17 ycranas-
JMBaE€T  NPHUHIMIIBI  B3aUMOICHCTBUS

MEJKJLy CIIEN0BATENSIMH U ONEPaTUBHBIMU
coTpyaHuKaMu HaroHalbHOW monumumy,
K KOTOPBIM OTHOCHUT: OBICTpOE, IOJIHOE
U HENpPEeIB3iTOe paccieOBaHHE KPUMH-
HaJIbHBIX TPAaBOHAPYIICHUH, CaMOCTOs-
TEJILHOCTH CJIEI0BATENs B CBOEH Ipolec-
CyaJIbHOH JEATeTbHOCTH, ONTHMATIbHOE
HCTIOJIE30BAHUE BO3MOXKHOCTEH OpraHoB
J0CyeOHOTO paccieJOBaHus U OIIepaTHB-
HBIX TIOZ[pa3eNIeHnil TOUIHNH, coOIoe-
HUE BCEX IPHUHIUIIOB KPUMHHAIEHOTO
MIPOM3BOJICTBA U TAIHY CIIEACTBUSL.

WHerpykuus pernmameHTupyer  ¢op-
MBI B3aMMOJICHCTBHS  CcIemoBaTesns
C oIlepaTHBHBIMU coTpynHHKamu Haru-
oHanmpHOU monuuuu. B MHcTpykuuu ot
07.07.17 B u4uciO OpraHU3alMOHHBIX
(bopM B3aUMOICHCTBHS BXOJIAT:

1) opranuzanus B3aMMOJICHCTBUS
IIPU TOCTYIUICHUM B OpraH, Mojpaszerne-
HUSL TOJIMIMHU 3asBICHUH M COOOILECHUH
00 YrOJIOBHBIX IIPABOHAPYILECHUSX U pea-
THPOBAHMHU HA HUX;

2) opraHuzanus B3aMMOJICHCTBUS
MIpU HANpPaBICHUH ONEPATUBHBIM MOAPa3-
JIEICHHEM MaTepHajoB IO pe3yibTaTaM
OTIEPAaTHBHO-PO3BICKHON  AEATENBHOCTH
B OpraH NpeaBapHTEILHOTO PACClIeoBa-
HUS,

3) co3maHue W opraHu3anus paboThI
CIIC/ICTBEHHO-OIIEPAaTUBHBIX ~ TPYII  BO
BpeMsl 10Cy/1eOHOTO paccieoBaHus Kpu-
MHHAJIBHBIX [TPAaBOHAPYIIEHHI;

4) BbINONHEHWE paOOTHUKAMHU OIe-
paTHBHOTO TOJpa3JeeHus OpraHa, Moj-
pasneneHus IOJNUIMU TIOPYYEHHIT cie-
JoBaTeNneil 0 MPOBEACHUH CIIEACTBEHHBIX
(pO3BICKHBIX) JEHCTBUH W HETIIACHBIX
CJIC/ICTBEHHBIX (PO3BICKHBIX) JEHCTBHH;

5) opraHuzaus B3aNMOJICHCTBHUS
MPH TIPOBEJCHUH OTJEIBHBIX CJICICTBEH-
HBIX (PO3BICKHBIX) JEHCTBUI U BBITTOIHE-
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HUM Mep O0ECIIeUeHHUs! YIOJIOBHOIO IIPO-
N3BOJICTBA,;

6) obecrieueHne B3aUMOJICHCTBUS
IIPU OCTAHOBKE JIOCYIEOHOro paccieso-
BaHUS,;

7) opraHu3amys B3aUMOACUCTBUS Ha
cTaguu CyaeOHOTO PACCMOTPEHHS YTo-
JIOBHBIX IIPOU3BOJCTB [4].

B coorBerctBum ¢ HHcTpyknuei
or 07.07.17 camoii >dpdexrtuBHOIl (op-
MOH B3aMMOJEHCTBUSA INpPHU paccienoBa-
HHUHM, a TaKxKe OObeIMHEHUS YyYaCTHUKOB
C LeIbI0 TOJHOTO HCIOJb30BaHHUSA HX
NOTeHIMaIa U npodeccuoHan3ma sBis-
ercs (GopmMa B3aMMOJCHCTBUS B COCTa-
B€ CIJIJICTBEHHO-OIEPATUBHOM TPYIIIbI,
a HMEHHO TaKMX KaK:

JeKYpPHBIE  CIIEICTBEHHO-OIEPaTUB-
HBIE TPYIIBL,

BpEMEHHasl CJIeICTBEHHO-OIEPATHB-
Hasl TPyNIa Ul PacciIeOBaHMS TSHKKHX
1 0c000 TSDKKMX TPECTYIUICHHH, B TOM
YHciIe KOPBICTHO-HACHIIBCTBEHHBIX IIpe-
CTYIUICHHH, a TaK)Ke KPUMHUHAIBHBIX Mpa-
BOHAPYIICHUH, KOTOpPHIE CIIPOBOIMPOBA-
JIM 3HAYUMBbIH 0OIIECTBEHHBIN PE30HAHC;

MOCTOSIHHO JICHCTBYIOIE ClIEIHalIb-
HBIE CJIC/ICTBEHHO-OIIEPATUBHbIE TPYIIIBI
JUISL  paccieOBaHUsA KOPBICTHO-HACHIIb-
CTBEHHBIX NPECTYIUICHUH, COBEPIIEHHBIX
panee;

MEKpPErHOHAIbHbIC
OTIEpPATHBHBIE TPYTIIIEL;

CJIE/ICTBEHHO-ONEPaTUBHBIE  T'PYIITBI
JUI BBITIOJIHEHWS TOPYYEHHH Clie1oBa-
TeJII WIM TPOKypopa IO IPOBEACHHUIO
CJIEZICTBEHHBIX (PO3BICKHBIX) JEHCTBHH,
a TaK)Ke CBSA3aHHBIX C OTUM TaKTUIECKUX
omepanuii [4].

B coorBercTBUM ¢ MHCcTpykuueit or
07.07.2017 B cocTaB ClEACTBEHHO-OIE-
paTMBHOH TIpYNIbl BKIIOYAIOTCSA — Clle-
nosarenb (crapumid  COI'), pabGoTHHK
OIEPATHUBHOTO TOAPA3/EICHHs, MHCIIeK-
TOP-KPUMUHAIUCT  (TEeXHUK-KPHUMHHA-
JIHCT), a Takke (Ipu HEOOXOAMMOCTH)
KHUHOJIOT CO CITy)KeOHOU co0aKoi.

JononuurensHo  MHCTpykuus — or
07.07.2017 ycranaBnuBaeT (YHKIHO-
HaJIbHBIC OO0S3aHHOCTH KaXXIOTO ydacT-
HUKA CIIeICTBEHHO-ONEPaTUBHOMN TPYIIITBI
Ha Ka)KJIOM dTare KpEMHUHAILHOTO TTPOU3-
BozicTBa. TaK, B COOTBETCTBUY C I1.8 pasie-
na II MHeTpyKuuu ciepoBaresib Ha MecTe
IIPOUCIIECTBHSA:

1) pyKOBOOHMT IEHCTBUSIMH JIPYTHX
yiieHoB COI' 1 oTBeuaeT 3a Ka4ecTBO Mpo-
BEJICHUSI OCMOTpPA MECTa IPOHCILECTBUS;
BMecTe ¢ apyrumu uieHamu COI, mpu-

CIIEICTBEHHO-

BIICUEHHBIMU  CIICLMANUCTAMH, TIPUIIIA-
LIEHHBIMH TTOTEPIICBIINMH, CBUICTEISMH
U JPYTUMH YYaCTHHKAMH YTOJIOBHOTO
MIPOU3BOJCTBA B ycTaHOBIEHHOM YIIK
VkpauHbl mopsiake (QUKcHpyeT cBejie-
HUA 00 OOCTOATENBCTBAX COBEPILICHHS
YTOJIOBHOTO TPaBOHAPYLICHHS; W3bIMAET
BEILH U JOKYMEHTBI, UMEIOLINE 3HAYCHHUE
JUIsl YTOJIOBHOTO TIPOM3BOJCTBA, U BELIH,
U3bATHIC U3 000pOTa, B TOM YHCIIE Mare-
pHanbHble OOBEKTBI, IPUTOAHBIC IS
BBISICHEHHS 00CTOSATEIBCTB, TTOJIEKAIINX
JIOKa3bIBAHHIO, 00ECIICYNBACT B YCTAHOB-
JICHHOM IIOPSIKe UX HaJJIexKaliee XpaHe-
HHE JUIsl JTAJIbHEHIIEr0 HalpaBICHUs IS
MIPOBEJICHUS CyZeOHON AKCIEPTH3bI; HMe-
€T IIPaBO 3aIPETHTH JTIO00MY JIUILY HaXo-
JIUTHCSI HA MECTE OCMOTpA WIIH OCTABISITh
€ro 0 OKOHYaHMSI OCMOTPa U COBEpILIATh
nmo0ble fefcTBYSA, MEIIAloIe IIpoBee-
HHIO OCMOTPa;

2) npu HaJMYHUH OCHOBaHMUH HUHPOP-
MHpPYET YIOJIHOMOYEHHOro pabOTHHKa,
JIKYPHYIO 4acTh O NPHBJICYCHUH JIOTIOJI-
HHUTEJIBHBIX CHJI U CPEICTB Ul (DUKCH-
pOBaHUS BCEX OOCTOSTENLCTB COBEp-
MEHHOTO  KOPBICTHO-HACHJILCTBEHHOT'O
MIPECTYIUICHNUS,

3) mpu HEOOXOANMOCTH TTOCTIe HadaIa
YTOJIOBHOTO IIPOU3BOICTBA IOIpAIINBa-
er 00 00CTOsTeNBCTBAX COBEPIIEHHOTO
YTOJIOBHOTO TPaBOHAPYIICHUSI 3asBUTC-
JIsI, TIOTEPIIEBIIIETO, CBUJCTENCH M HHBIX
YYaCTHHKOB YTOJOBHOIO HPOU3BOJICTBA;
[IPEJIOCTABNIACT IHChMEHHBIE IIOpYyYe-
HHUA pabOTHHKAM ONEPaTHBHBIX IOJpa3-
JICNICHUH O MNPOBEJICHUM CIEACTBEHHBIX
(PO3BICKHBIX) [JEHCTBHI B YrOJIOBHOM
[IPOU3BOJICTBE.

B m. 9 paznmena II Unctpykiuu ot
07.07.2017 ycranaBmuBarOTCsI 00sI3aHHO-
CTH COTPYJHUKA OIIEPATHBHOTO MOJpa3/ie-
JICHUSI TOJIMIIMU Ha MECTE TIPOMCIICCTBUSL:

1) ocymiecTBIsIeT TOKBAPTHPHBINA WIIN
MIO/IBOPHBIA 00XONl C IICNBIO BBISBICHHS
CBHIETEJICH COBEPUIEHHOTO IPEeCTyILIe-
HHs, cOopa CBEICHHH, KOTOPhIC MOTYT
OBITh MCHOJIB30BaHbl B KauecTBE JIOKa3a-
TEJIBCTB;

2) yCTaHaBIMBAaeT BPEMS, MECTO
1 00CTOSTENILCTBA COBEPIICHUS YTrOJOB-
HOTO  NPAaBOHAPYIICHUS;  KOJIUYECTBO
JIML, €r0 COBEPIIMBILIHNX, HX IPUMETHI;
HAJIM4YME y HUX OPYXKHs, TPAHCIOPTHBIX
CPEICTB, CIENOB Ha ONEXKIC HIU Tee,
KOTOpBIE MOIJIM OCTaThCs H3-3a2 COIpPO-
TUBJICHUS MOTEPICBLUIMX WM IIPU TIpe-
OJIOJICHUH TIPCISITCTBUI; WHIAWBHUIyallb-
Hble TIPH3HAKH TIOXMIICHHBIX BEIICH;

HarpaBJIeHUE JBIKECHUS JIUI], COBEPIINB-
IIUX YTOJIOBHOE IPECTYIUICHHE, APYrHe
CBEJICHHS, HEOOXOANMBIE IS UX YCTaHOB-
KH; HUCIIOJNB3yeT UMEIOIINeCs HCTOYHUKH
ornepaTriBHON MH(OPMaLUK B LEJSIX pac-
KPBITHS YTOJIOBHOTO MPECTYIICHHS;

3) HemeIeHHO HHDOPMHUPYET CIIe0-
Barells O MOJYYeHHBIX JaHHBIX 00 00CTO-
SITEIbCTBAX ~ COBEPILICHUS]  KOPBICTHO-
HACHJIbCTBEHHOTO TPECTYIUICHUS W JIUI,
€ro COBEpIIMBIIMX, JUISI UX JabHeHIen
¢ukcanuym TyTEM TPOBENEHHS  CIeN-
CTBEHHBIX (PO3BICKHBIX) ICHCTBHH WIIN
HETJIACHBIX CIJIEICTBEHHBIX (PO3BICKHBIX)
JICUCTBUIA,

4) BBINOJIHACT IHCHbMEHHBIE IIOPY-
YeHMs CIIEJIOBATENs O IPOBEJCHUM ClIe]-
CTBEHHBIX (PO3BICKHBIX) M HENIACHBIX
CJICZICTBEHHBIX (PO3BICKHBIX) JCHCTBHUIL.
[Tpy ¥X BBINOJIHEHUH MOJIB3YETCS TOTHO-
MOYHSIMH CJIE/IOBATEIIS.

Wuctpykmus ot 07.07.2017 ycranas-
JUBAET YNPaBICHUYECKYIO POJIb CIIEI0BaA-
TeNs MpU B3aMMOJCHCTBHM CIICIOBATEISI
U ONEPaTHBHBIX COTPYIHHUKOB ITOJIHIIUH
B CIEICTBEHHO-OIIEPATHBHONW  TpyTIIe.
Tak, B cooTBeTcTBUU € pasznenoM IV yka-
3aHHON MHCTpyKINH:

— PYKOBOJAUTENIEM CJIEICTBEHHO-OIe-
PaTUBHOMH TPYIIbI ABISIETCS CIIE10BaTElb,
OIpe/IeNIEHHBI PYKOBOIUTENIEM OpraHa
JO0CYeOHOTO pacciaeoBaHus Jyisl MIPpoBe-
JICHUsI JOCYAEOHOro paccieioBaHus yro-
JIOBHOTO IPAaBOHAPYILICHUS;

— 3ampemiaeTcsi OCYLIECTBIATh 3aMe-
HY OIEPaTHBHBIX PaOOTHUKOB, BKIIFOYEH-
ueIxX B coctaB COT, 6e3 cormacoBaHus co
crenoBareneM (pyKOBOIHUTENIEM TPYIIIIHI)
WM PYKOBOZMTEINIEM OpTaHa J0Cyae0HOro
paccienoBaHus;

— KOHTpoJb 3a paboroir COI' Bo3zna-
raercsi Ha PYKOBOAWTEINSl OpraHa JIocCy-
NeOHOro  paccieloBaHusl, KOTOPBIH 110
COINIACOBAHMIO C PYKOBOJIHMTENIEM Tep-
PUTOPHANIBHOTO OpraHa, IHOJpa3/eleHUs
MOJIMIIMK BIPaBe OPraHU30BBIBATH IPO-
BEJICHUE ONIePATHBHBIX COBELIAHHH C yya-
CTHEeM cliefioBaTeseil 1 pabOTHUKOB JApY-
TUX OPraHoB, MOAPA3AEICHUH MOTUIUI
[0 BOMPOCAM BBISABICHUS U paccieaoBa-
HHS YTOJIOBHBIX IPaBOHAPYILICHUI, B TOM
YHCIe COCTOSIHHS BBITIOJNHEHHUS MOpYyde-
HUH cJeaoBarelicii W B3anMOICHCTBUS

ciryxo [4].

BoiBoanl. HeoOxommmocts  B3am-
MOJICHCTBHS cienoBarenst ¢ IOoApas-
JICJICHUSIMH  KPUMUHAJIBHOW — MOJIMLUU

(YrosoBHOTO PO3BICKA) INPU BBISBICHUU
MPacCIeI0BAHUMKOPBICTHO-HACHITBCTBEHHBIX



MpeCTyIICHUI
Ha, OHA IO3BOJIIET B Haubolsiee MOTHOM
00bEME WCIIOb30BaTh CHEHU(PHUUSCKUES
3HaHUS, BO3MOXXHOCTH M CHJIbI Kak Clie-
JloBaTessl, TaK U ONepaTHBHBIX PaOOTHHU-
KOB, COCPE/IOTOYMTh YCUIIUS Ha Hauboiee

COBEpUICHHO  O4YEBHU/-

BOKHOM HANPaBICHUM — BBISBICHUH,
MIPEAYNPEKACHUN, PACKPBITHH MPECTy-
IUIeHNH W uX paccienoBannu. K coxka-
JICHWIO, B TPAKTHYECKOW NESITEILHOCTH
B3aUMOJICHCTBHE cienoBarenss u pabort-
HUKOB OIIEPAaTHBHBIX CITY>KO HE TOCTUTAeT
TAKOr0 YPOBHS PE3YJbTaTUBHOCTH, KOTO-
pBIii oTOOpaskacst ObI Ha 00IIeM COCTO-
SHUM OXPaHbl OOIIECTBEHHOTO IIOpsJIKa
u 00pbOBI C KOPBICTHO-HACHIbCTBEHHOM
npecTynHocThio. Ilpoucxoant 310 mpe-
JKJIe BCETO M3-32 HECOBEPILEHCTBA MTPABO-
BOTO PEryJIMPOBaHUS B3aMMOOTHOIICHUM
CJIEZIOBATENS U ONEPAaTUBHOIO PabOTHHUKA.
B3anmonelictBue cienoBarens ¢ COTpya-
HUKaMH OIEPATHBHOTO TOPA3/ICICHIS
Ha CErOAHALIHMN [eHb HEJOCTaTOYHO
YperyaupoBaHo HOPMAaTHBHO-TIPaBO-
BEIMH aKTaMU YKpawWHBI, a HBIHEIIHEe
3aKOHO/ATENbCTBO, PETYINPYIOIee 1TO
B3auMozeiicTBre, TpeOyeT W3MEHEHUH
u ponosiHeHuil. Korna Ha 3akoHOzmaresns-
HOM YpOBHe OyaeT MOKHBIM 00pa3oM
3aKpEIICHO B3aUMOJICHCTBUE MEXY Clie-
JI0BaTejeM M COTPY/IHHMKaMU OIepaTHB-
HBIX MOJpA3/eNICHUH, TorJa B WX HpaK-
TUYECKOH NeATENbHOCTH OyHeT OBICTpoe
U TIOJHOE BBISIBICHHE U PACCIIENIOBAHUE
YTOJIOBHBIX NPABOHAPYIICHHH.
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MMPABOBOM MHCTUTYT NPUMEHEHUS
HNPUHYAUTEJIBHBIX MEP MEIMIIMUHCKOI'O XAPAKTEPA
B YIT'OJIOBHOM ITPOLECCE YKPAUHBI

Mapesa TYPEHKO,
aJBbIOHKT XapbKOBCKOTO HAIIMOHATIBHOTO YHUBEPCHTETA BHYTPEHHUX JETT

Auaexcanap FOXHO,
JIOKTOP FOPUIMYECKHX Hayk, mpodeccop,
3aBeyOIIHI Kadeapoil yroJoBHOIO Ipolecca U OpraHn3aliu JoCyIeOHOro paccie10BaHus
XapbKOBCKOTO HAIIMOHAJIBHOTO YHHUBEPCUTETA BHYTPEHHUX €I

AHHOTALUSA

B crarpe npoBeieHO TEOpETUUECKOe UCCIICIOBAHUE MEKYHAPOAHBIX U HALIMOHAJIBHBIX 3aKOHOAATEIbHBIX, HAyYHBIX IOJIOKEHUH,
CTaTUCTUYECKUX JIAHHBIX U MPAKTUKU MPABOIPUMEHUTENBHON JESATEITLHOCTH 110 BOIIPOCAM COCTOSIHUS JI€1, 3aKOHOJATEIbHOTO U HOP-
MaTHBHOTO PETYJIMPOBAHUS MIPABOBOIO MHCTUTYTA MPUMEHEHUS CY/IOM NPUHYAUTENBHBIX MEp MEAMLIMHCKOTO XapaKTepa U O BOZMOKHO-
CTH 00pamnieHus ¢ XOIaTaiiCTBOM B CyJ CJIe0BaTeeM, IPOKYPOPOM O €r0 peallM3aliy K JIHIaM, YCTaHOBICHHBIM JEHCTBYIOIINM 3aK0-
HOJIATEIILCTBOM TIPU OKOHYAHHHU JTOCYACOHOTO pacciienoanus. OmpeneneHpl TSHACHIIMN W TIPAKTHKA 3aKOHOIATEIEHOTO 3aKPETUICHHUS
JTAHHOTO HAIpaBJICHUsS B MEXITyHAapOIHO-TIPABOBBIX aKTaX, B pelIeHUsX EBporieiickoro cya mo mnpaBam 4eioBeKa, 3aKOHOIATENbCTBE U
arnpoOUpOBaHHBIE OMBITOM OT/EIBHBIX 3apyOeHBIX cTpaH. [IpencraBnena HayqHas MO3UIHS 00 OTpeIeNIeHUH IMOHSITHITHOTO armapara
OTJICTIHHBIX TONIOXKeHUH nericTyromero YIIK YkpanHs! 0 Bccie0BaHHBIM BOMIPOCAaM, Ha OCHOBaHUH Y€TO JJAaHbI KOHKPETHBIC TIPEIIO-
JKeHUS! 1 PEKOMEHIAlIMH 10 3aKOHOIATEIbHOMY UX 3aKPETUIEHHUIO U HCIIOIb30BaHUIO B TEOPHU YTOJIOBHOTO MpOIIecca.

KiroueBble ci10Ba: MpaBOBOWH WHCTUTYT, YTOJOBHBIH IpOIECC, JOKTPHHA, MPABOBBIE MPOOIEMBI, MEIUIIMHCKUE IPOOIEMEL,
(dbopMa OKOHUAHHMSI, CTaJIUs, CIEAOBATEIb, MIPOKYPOP, CyIAeOHbIC MHCTAHIIUH, TICHXUATPHUYCCKAS MOMOIIb, YKCIIEPTH3a, YTOJIOBHOEC
MPOU3BOJICTBO, YYACTHUKH.
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SUMMARY

The authors of the article provides a theoretical study of international and national legislative, scientific provisions, statistical data
and practice of law enforcement activity on the issues of legislative regulation of the legal institution of the application of compulsory
medical measures by the court, and the possibility of applying to the court by the investigator, prosecutor for its implementation to
persons, established by applicable law at the end of the pre-trial investigation. The tendencies and practice of legislative consolidation
of this direction in international legal acts, in the decisions of the European Court of Human Rights, legislation and tested by the
experience of some foreign countries were determined. The author presented the scientific position on the definition of the conceptual
apparatus of certain provisions of the current Code of Criminal Procedure of Ukraine on the issues examined, on the basis of which
specific proposals and recommendations on their legislative consolidation and use in the theory of the criminal process were given.
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IlocranoBka npodiaembl. B yronos-
HOM Mpoliecce YKpauHbl, Kak U B CTpaHax
owBizero Coroza CCP, 3a mHorue roja
OblU1a yTBEpIXK/IeHA JOKTPHHA O HATHYUH
eIMHON NpolecCyaabHON (OPMBI, KOTO-
pasi BIIOCJIEACTBUM TOJpA3/eNHiIach Ha
Tpu Bupa: obmas ¢GopMa yroJoBHOTO
MIPOM3BOICTBA, YNPOIIEHHAsT (hopMa yro-
JIOBHOTO TIPOM3BOZCTBA M YCIOKHEHHAS
(hopma yrooBHOTO POM3BOACTBA. TaKas

KJIacCU(UKAIM XOTS M CYIIECTBOBA-
11a, OJJHAKO, KaKk M cama JOKTPHHA, MOJ-
Beprajgach KpPUTUKE MHOTHMH Y4YEHBIMH
U NPHUBOIWIA K JUcKyccuu. [lo Hamemy
MHEHHIO, JI0TMa TaKOW JOKTPHHBI BCE JkKe
CIOCOOCTBOBaA HAIMYMIO PEHPECCUB-
HOTO TOJXOJa NPH HPOBEICHUM pacclie-
JIOBaHHS IO YTOJOBHBIM JiesiaM (ceifuac
YTOJIOBHBIM TIpoH3BojcTBaM). [o omm-
Oounomy MHeHHI0O A.Sl. BpmmmHCKO-

ro («OPUAHUYECKOrO OTL@A», aKTHMBHOTO
OpraHu3aTopa W y4yacTHHKa PEnpeccHil),
npaBWiIbHOE U 3(QQEKTUBHOE paccieno-
BaHHUE JI0JDKHO OBUIO 3aKaHYMBATHCS MPU-
3HATEJIbHBIMH TIOKa3aHUSMH BHHOBHOTO
nuua. Takas Mo3MIMs 3TOro Y4EHOTO Ha
OIpe/IeNIEHHOM HMCTOPHYECKOM dTare Io
MOJIMTUYECKOW MOTHBALIMK HE TMOJBEepra-
J1ach KPUTHKE, a B HOCIICIYIOIIEM BOLLIA
B IIEPEUCHB BOIIPOCOB, PACCMATPHBACMBIX



B xoze auckyccuil. Kpome sroro, cyue-
CTBOBAJI eIIE OJIMH BUJ PENPECCHIA, KOTr/a
KomureT rocymapcTBeHHOH Oe30macHo-
ctu ObiBiiero CCCP mpaktukoBain mome-
[IEHWE B IICUXMATPUYECKUE MEAULIMH-

CKHE 3aBE/ICHMS 3aKpHITOrO THIIA JIUIL,
MIPOBOMBINNX AHTHCOBETCKYIO AT TAIHIO
W Tpomarasjay, BUHa KOTOpPBIX He ObLia
JI0Ka3aHa WK OblTa O0Ka3aHa YacTHYHO.
B memsx HemomymieHus Takoro IPOU3-
BOJIa M HApyUICHUH 3aKOHHOCTH B HallU-
OHaJBHOE 3aKOHOJATEIICTBO BBE/ICHA
cT. 151 VYronoBHoro koxexca YKpauHbI
(manee — YK VYkpawuHsl), KoTopas 3aKpe-
IUIET HOPMBI O TOM, YTO HEBBIIIOJIHEHHE
NPUHLUIIOB  IIPEOCTAaBICHHUs IICHXHa-
TPUYECKOH ITOMOIIM, KOTOPOE COIpPOBO-
JKJIAETCSl MOMEIICHHEM B IICHXHATpHUye-
CKO€ YYPEXKJCHHE 3aBEIOMO MCUXUYECKH
3I0POBOTO JIHIla, BICYET 32 cOOOU yro-
JIOBHYIO OTBETCTBEHHOCTh. B 1987 romy
CoBer EBpombl TNpHHSAT — PE30IIOIHIO
No 6, B COOTBETCTBHM C KOTOpPO#l CTpa-
HBI-YIaCTHHUIB! JOJDKHBI OBUIA TIEpecMo-
TPETh YrOJIOBHOE MPOM3BOJICTBO B CBOMX
CTpaHax B CTOPOHY T'yMaHM3aIlWH, yCO-
BEPILCHCTBOBAHUS [IEMOKPATHH U MpH-
HATh MEpbl K PaCHIMPEHUIO YIPOLIEHHON
npoLeccyabHOW (OPMbI paccieoBaHHs
U €ero OKOHYaHMs IO YIOJIOBHBIM IIpO-
u3BojaCcTBaM. JlaHHOE pelieHHe ObUIO
HAIIPaBJICHO TAK)KE U HA SKOHOMHMIO I1PO-
LeccyalbHbIX 3arpar. [loaToMy Ha cerof-
HSIIHUM JIeHb B YTOJIOBHOM IIpOLEcCe
VYKpanHb! CTOUT TIpoOIeMa 0CBOOOIUTHCS
OT YKa3aHHOTO PETPECCHBHOTO HAIPaBIIe-
HUSI B AEATEILHOCTH OPTaHOB JIO3HAHUS
1 J0CyIeOHOTO paccieOBaHHs W 3aMe-
HBI CYIIECTBYIOIIEH MOJEIH YTrOJIOBHOTO
MPOU3BOJICTBA, B TOM YHCIIC M JAJIbHEH-
IIEr0 COBEPLICHCTBOBAHUS PA3IMYHBIX
(opM €ero OKOHYAHUS, YTO HOIUICHKHUT
OT/ICNILHOMY HCCIIEIOBAHUIO. YKa3aHHO-
MY HaIpaBJICHUIO CIIOCOOCTBYIOT HOBEJI-
nel geiictByromero KIIK Ykpaunst. Cpe-
JIM TIEPCIIEKTHBHBIX HANPABICHUH HYXHO
BBIJIC/IUTH TAKUE: BBEJICHUE YNPOIIEHHOMN
(hOpMBI OKOHYAHUS 1 PACCMOTPEHHS yTO-
JIOBHOTO TIPOM3BOACTBA B Cy/E IO COIIa-
IIEHHIO YY9AaCTHUKOB YTOJIOBHOTO ITPOM3-
BOJICTBA U MIPOKYPOPa; OCBOOOXKAECHHE OT
YTOJIOBHOTO HaKazaHWs, MEIUaIus U Jp.
3akoHonarenbHoe BBemenue ¢ 01 wromst
2020 roma paccieoBaHUs YIOJIOBHBIX
MPOCTYIIKOB B YrOJOBHOM IIpoLecce
VYKkpauHbl Takke Oyner crocoOCTBOBATH
COBEPILECHCTBOBAHUIO TAKOI'O Harpaslie-
HHS UCCIIEIOBaHUS B Hayke. Takum oOpa-
30M, HaJINYME HOBEJJI, HEUCCIIEIOBAHHBIX

npo0ieM U HeZI0OCTATKOB B ICHCTBYIOIEM
VYTroI0BHOM MPOIECCYaNTbHOM — KOAEKCE
Vikpanns! (ganee — YIIK) crmocoGcTByer
JaIbHEHUIIEMy HCCIEIOBAaHUIO YIEHBIMHU
TPOOIEMHBIX TEOPETHUECKUX U TIPHUKIIA/I-
HBIX BOIIPOCOB IPUMEHEHUS TPHHYIH-
TEIBHBIX MEpP MEIUIMHCKOIO Xapakrepa
CYIOM, KaK OJHOHW M3 (OpM OKOHYAHMs
JI0CYIeOHOTO PacCiIeIOBAHHS.
AKTYaJIbHOCTh TeMbI HCCJIeI0Ba-
Hus. [IpoGneMHbIe BOIPOCH NPUMEHEHHS
MPUHYAUTENBHBIX MEP  MEAUIMHCKOTO
XapakTepa He NepecTaloT ObITh aKTyallb-
HBIMH HE TOJIBKO JUI YKPauHbI, HO U IS
psiga ApYyrux 3apyOekHBIX CTpaH. DTO
MOATBEPXKIACTCS W CTAaTUCTUYCCKUMHU
nanHbiMU. Tak, B YKpamHe KOJMYECTBO
JIII, K KOTOPBIM TIPHMEHSUTUCH TIPHHYAN-
TEJIbHBIE MEpBhl MEIUIIMHCKOTO XapakTe-
pa, 3a MOCIEIHUE roJbl BO3pacTaer. ITo
HOJATBEPXKIACTCA CTATUCTUYECKUMU JaH-
HbIMU ['eHepasibHON MpOKypaTypbl Ykpa-
uHbl. Tak, B HAIMOHAJIbHBIE Cy/bl HAILIEH
CTpaHbl HANpaB/SUIMCh XOJaTalcTBa O
NPUMEHEHHH TPUHYAUTEIbHBIX Mepax
MEJIMLIMHCKOTO  Xapakrepa, M3 KOTO-
peix: B 2013 roxgy ux nampasieno 1112;
B20131.—940;820151.—946; 82016 T. —
866; B 2017 r. 1100; 2018 . — 1070; 3a
9 mecsmes 2019 . — 281 [1; 2, c. 90-96].
B cBoio ouepens B COOTBETCTBHH CO
CTaTUCTUKON BcemupHOH opraHmusanuu
31paBOOXpaHeHNH 25% HaceneHns: Kak
Pa3BUTHIX, TaK M Pa3BUBAIONINXCS CTPaH
UMEIOT HapyIICHUs NCHUXUYECKOTO 3710-
poBbsi [3, c. 45-54]. Kpome »sToro, 1m0
pesynbraTaM uccienoBanus yuéHbeix 20%
neteit U 8,9% Momoaéxku OT O0IIero ux
KOJIMYECTBA B MHpPE CTPAJalOT IICHUXU-
YecKUMH paccrpoiictBamu [4, c. 5-9].
Ilo BBIBOmamM poccuiickoro y4&HOro
B.I'. Hazapenka, TeHieHIIUsI POCTa COBEP-
LICHUS NPECTYIICHUN TaKOH Kareropuei
JIIT XapakTepHa u it Poccuw, pu 3ToM
[0 Pa3HBIM OLEHKAM CPEIH JIUI, COBEp-
IIMBIIMX HACHUIIGCTBEHHBIC IPECTYyILIE-
HHsl, OBUIO MHOTO Iicuxoraros, oT 30 g0
60%, a TaKxKe JIMILL C TOrPAaHUYHBIMHU TICH-
XHUYECKUMH paccTpoiictBamu [5, c. 39].
B npyrux 3apy0exHbIX CTpaHax, Hanpu-
Mmep, B KBebOeke (Kananma), kaxiablii rox
ot 350 no 400 yenoBek B3pOCIOH YacTH
HACEJICHUS], COBEPIUMBLIMX HPECTyILIe-
HUS, OOBSBISAIOTCA HEBMEHSIEMBIMH H,
COOTBETCTBCHHO, HEMOJCYAHBIMH H3-32
NCUXMYECKUX Oonesneit [6]. B coor-
BETCTBUH C JlaHHbIMK HaloHansHOTo
absSHCA IO MCUXUYCCKUM 3a00I1eBaHUIM
CIIIA oxoo 8% Bcex Jil, ComepKamiinx-
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csl B TIOPbMax M H30JITOpaxX BPEMEHHO-
TO COZEPXKaHUs, CTPATaroT TSDKEIBIMU
NICUXWYECKUMH 3a00JIeBaHUSAMHU, TAKUMHU
KaKk IIM30(QpeHust Win OUNOIAPHBIMU
pacctpoiictBam [7]. Yka3aHHble JaHHbIE
MIO/ITBEPIKIAIOT AKTYaJIbHOCTb IMOIHSTBIX
B CTaThe MPOOIEMHBIX BOIPOCOB HE TOJIb-
KO JUisi YKpauHbl, HO U JUIsL IPYTHX TOCY-
nmapctB. OtThenbHas 4acTb IMCHUXUYECKH
OOJBHBIX JIML[ COBEPIIACT MPECTYIICHHS
1 TIOTIAJIaeT B YTOJIOBHO-IIPOLIECCYaIbHBIE
OTHOIMICHHSI, YTO PEryIHpyeTcsl 3aKOHO-
JAaTeNIbCTBOM KaK Halel CTpaHbl, Tak
W ApYTHX 3apyOexHbIX cTpaH. Onpenene-
HUE TPABOBBIX U MEAUIIMHCKUX Mep pea-
TMpPOBAaHMS Ha Pe3y/bTaTbl KPHUMHUHAIIb-
HBIX JIEHCTBUM Takol KaTeropuu JIHIL,
COOJIO/ICHUE IIPU 3TOM HX TIPaB U CBOOOJ
HaXOJUTCS Ha OYeHb TOHKOHW I'paHu. YcTa-
HOBJICHHE TaKOT'O COCTOSHHS C NPaBOBOM
U MEIMIMHCKOW TOYEeK 3pPEeHUs BO3Ja-
raercs Ha JIOJDKHOCTHBIX JIMI, KOTOPBIC
SIBIISIIOTCS.  OTBETCTBEHHBIMH 32 IIPOBE-
JICHNE PACCIIEAOBAHUS, MPOIECCyaTbHOE
PYKOBOACTBO  JOCYACOHBIM  paccieno-
BaHHEM M PAcCMOTPEHHE B CyNeOHBIX
WHCTAHIMAX TaKOW KaTerOpHH YIOJIOB-
HBIX TPOM3BOJICTB. TeopeTndeckas, 3aKo-
HOJATeNbHass W IPaBOIPHUMEHUTEIbHAs
YacTh PACCMAaTPUBAEMOIO HaIPaBICHUS
SBJISIOTCS. HECOBEPIIEHHBIMH M TPEOYIOT
CBOETO JIAJbHEHIIero UCCIeA0BaHUs, YTO
CBHJIETEIbCTBYET 00 aKTyalbHOCTH I10J-
HUMaeMBbIX MPOOJIEMHBIX BOIPOCOB 3TOMH
TEMaTHKH.

CocTosinue ucciaenopanus. Mccie-
JOBAaHMS TOAHATHIX B CTarbe BOIPO-
COB OCYHIECTBISUINCH B OCHOBHOM JIO
ompeneicHus YKpPauHOW CBOEH Hesa-
BHCHUMOCTH M YaCTHYHO IIOCJE JTOTO.
JlaHHBIE BOTIPOCHI HMCCIENOBANIH  Yy4&-
weie C.E. Aonmamckuii, I'M. I'mobGen-
ko, A.YO. [anmmenko, B.H. [lepmroxk,
N.B. XKyk, .M. Kaprawos, .M. Knura,
B.A. Konecuuk, A.A. Kouypa, O. Kpu-
kyHoB, B.B. CamukoBa, H.M. CeHuen-
ko, A.M. CurnuxoBa, O.I. Ilanuak,
B.B.Ileuko, JL.T. Tatesnuna, O.0. Topbac,
T.I. ®omuna, C.JI. Illapenxo, A.A. FOxHo,
0.0. SImkoBast u apyrue. Ilocne Toro xak
VKpanHa cTaja HE3aBUCHMBIM TOCyIap-
CTBOM HA YPOBHE KaHIMIATCKOH JawcC-
CepTalliy dTH BOMPOCH! HCCIECAOBAICE:
CJI. 1apeHko «YToJoBHO-TIIPOIECCY-
aNbHBIE TPOOIEMBI IPUMEHEHHS TPUHY-
JTUTEITBHBIX Mep METUIMHCKOTO Xapak-
tepa (Xapopkos, 2000 1.); O.0O. SImroBoit
«[TpuHynuTenbHbIE MEPHl MEIUIIUHCKOTO
XapakTepa: MpaBoBas NPUPOJIa U BUJBD)
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(Onecca, 2004 1.); U.B. Kyk «I[Ipunymu-
TEJIbHbIE MEPbl MEIMIIMHCKOTO XapaKrepa
B yroioBHOM IpaBe YkpauHb» (Kues,
2009 r.); H.H. Kuuroii «IIpunyaurens-
HBIE Mepbl MEAUIMHCKOTO Xapakrepa
KaK CIIOCO0 MpenynpexIeHUus MpecTyIl-
Hoct» ([mempomerposck, 2009 r);
Bb.H. Jdepatoxkom «IIpousBoncTso B OTHO-
[ICHUN HEBMEHSIEMBIX ¥ YACTHIHO HEBMe-
HSCMBIX B Cy[ax IEpBOil HMHCTaHIHN
(Onecca, 2012 1.). Takum 00pazoM, TOIb-
KO JBE JUCCEpTalMy OBUTH 3alUIICHbI
B chepe yrosoBHOIo nporecca, a 0CTallb-
HBIE MCCIIEJOBAIIMCH YUEHBIMU B 00IacTH
YTOJIOBHOTO HpaBa, OJIHAKO, JI0 BCTyILIE-
HUS B 3aKOHHYIO CHIJIy JAEHCTBYOLIEro
VIIK Ykpaunst 2012 rona. B 1o e Bpemst
HMeEIOIUecs Ha CErOAHAIIHUI AEHb IIPO-
OJIEMHBIE BOIIPOCHI B YTOJIOBHOM IPOLIEC-
ce HE BCE Pa3pelICHbl, BKIII0Yasi HOBEJLIBI
YKa3aHHOTO KOJEKCa, MOCKOJIBKY TEOpHs
W TPAKTHKA BBIIBUTAIOT MHOTO JHCKYC-
CHOHHBIX BOIIPOCOB, B TOM YHCIIE M OTHO-
CHUTEIIbHO TIPUMEHEHUS! TIPUHYIUTEIBHBIX
Mep MEIUIMHCKOTO XapakTepa, KOTOphIe
TpeOyIOT OCHOBATEIBEHOTO MIEPEOCMBICITe-
HUS ¥ KOHLENTYaJbHOIO KOMIUIEKCHOTO
HCCIIEN0OBaHUA. DTO TaKKe IOATBEPK-
naercst TeM, 4yro B AedictByroumii YIIK
VYkpaunsl nocine 2012 roma BHeceHO
Oonee 580 u3MeHEHMI W JIOMOJHEHUH,
MHOTHE U3 KOTOPBIX HE UCCIIEA0BAIINCD.
LeassMu m 3aga4yaMM CTaTbM SBIIS-
IOTCSI HCCIIEIOBAHUE TIOJOXKEHHS OET
B YKpaWHE U B OTJCJIBHBIX 3apyOCKHBIX
CTpaHax, OMpEACTEHNE  AaKTyalTbHBIX
U TPOOJEMHBIX BOIPOCOB BO3MOXKHO-
CTH OOpalieHus B CyI C XOAATaliCTBOM
0 MPUMEHCHHUH MPUHYAUTEIBHBIX MEp
MEJHMIMHCKOTO XapakTepa Ha CTaJuu
OKOHYAHHUS J10CYeOHOr0 pacciieJOBaHus;
BBIPA0OTKA IIPEIUIOKEHUI U peKOMeH/1a-
LIMH 1O YCOBEPLICHCTBOBAHUIO TEOPUH
U TPAaBONPUMEHHUTEIbHON IMPAKTUKU I10
MIO/IHATBIM B CTaThe BOIIPOCAM.
H3no:xkeHne OCHOBHOrO MaTepHa-
aa. Crnenyer OTMETHUTb, YTO CTaHOBIE-
HUE, pa3BUTHE U IIPUMEHEHHE NTPUHYIIH-
TENBHBIX MEP MEIWINHCKOTO XapakTepa
B YKpamHe KakK OTJEIHEHOTO HHCTHTYTa
CBHJIETEIBCTBYET O TOCTATOYHO IIPOTH-
BOPEUMBEIX TIOAXOMaX K MPaBOBOMY
W MEIUIMHCKOMY ITOJIOKEHHIO TICHXHYe-
CKHU OOJIBHBIX JIUIL ¥ K ME€paM, IPUMEHSB-
IIMMCSI K HUM B Pa3HbIe HCTOPHUYECKHE
nepuosibl. B HacTosIee BpeMs 3aKoHO1a-
TENBCTBO YKPAaUHbI, PErIaMeHTHPYIOIIee
BE/ICHHE YTOJIOBHBIX IPOM3BOJCTB 10
paccMarpuBacMoOl KaTeropuu, COOTBET-

CTBYyET OOLICIPU3HAHHBIM IPUHIIMIIAM
U HOpPMaM TaKMX MEXIYHapOIHBIX
aKkToB, Kak Bceobmias neximapanus mpas
yenoBeka (1948 r.), KonBenmust o 3amu-
T€ TpaB YeJIOBEKa M OCHOBHBIX CBOOOI
(1950 r.), MuHNMaNbHEIE CTAaHAAPTHHIC
IpaBWia OOpAIEHUs C 3aKIIOYEHHBIMU
(1955 r.), MexayHapooHbli MakT o
IPaKAAHCKUX M IOJMTHYECKUX IpaBax
(1966 r.), MuHUMAaNbHBIE CTAaHAAPTHBIC
npaBuwia OOH, kacaromuecss oTmpasiie-
HUSL IPABOCYAMS B OTHOIICHUU HECOBEP-
menHoneTHuX ([lexuHckue mpaBuia,
1985 1) u apyrux aktoB. B VYkpaune
paccMaTpuBaeMBble BOIIPOCHI 3aKperuie-
uel B Korctutymuu crpanst, YK Ykpan-
uel, YIIK Vkpannsr, 3akoHe YKpawmHbI
«O TpenocTaBICHNN IICHXHATPUIECKOI
ITOMOIIM» M JAPYTHX 3aKOHOAATEIbHBIX
akrax. Kpome sToro, Bo ucroinHeHme yka-
3aHHBIX U APYTHX MEXYHAPOIHbIX aKTOB
3aKOHOJATENb YKPaHHBI, COBEPLUICHCTBYS
MOHATUHHBIIN ammapar, MpuMeHusa Oolee
KOPPEKTHBIE HA3BaHMS CIICIHUAIU3HPO-
BaHHBIM ~MEIWLUHCKUM  YUYPEIKICHUSIM
u B 3akoHe YkpauHbl «O BHECEHUH U3Me-
HEHUH B HEKOTOPbIC 3aKOHOAATENIbHbIC
aKThl YKpaWHBI O TPEIOCTABICHUN IICHU-
XHaTpUUECKoil momomm» oT 14 HosOpst
2017 1. Ne 2205-VIII [8] 3amennn Ha3Ba-
HUE CHEeNNAIN3UPOBAHHOTO MEIUIHHCKO-
TO YUPEXKICHHS C «IICHUXHATPUIECKOTO
YUPSKICHUS» Ha «YUIPESKICHHE, MPEo-
CTaBIIAIONIEE MICUXUATPUIECKYIO
nomouis». B HayuHoW nuTeparype
CTPYKTYpa IIPaBOBOTO HHCTHTYTa NpH-
MEHEHHs NPHUHYIUTEIbHBIX MEp MeJu-
LUHCKOTO  XapakTepa, 110 MHEHHIO
OTJCNIbHBIX Y4YE€HBIX, JTHUOO0 BOOOIIE HE
MPUBOAMTCS, JIMOO paccMaTpHBaeTCs
(dparMeHTapHO MM OrpaHWYMBaeTCs e
KpaTkuM omnucanueM [9, c. 35-37], uro
Mbl nopaepxkuBaeM. llojoxxenus new-
ctytomiero YIIK Ykpaunsl, perynupyio-
e MpUMEHEHHE PUHYIUTEIHHBIX Mep
MEIMIIMHCKOTO XapakTepa Ha JTame
JTIOCYIeOHOTO pacciieJOBaHus, BKIIIOYE-
Hel B ImaBy 39 w nerammsmpyercs
cr.cT. 503-511, a npu cyne6HOM pa3du-
paTenbCcTBE COOTBETCTBEHHO CT.CT. 512—
516. B To e Bpemsi, HECMOTpPsI Ha HaJu-
yye Takoro konudectsa crtareit B YIIK
VYkpaunsl [10], B HUX He 1aéTcs 3aKOHO-
JIaTeJIbHOTO OIPE/ICIICHNs OHITUS MPHU-
HYIUTEJIbHBIX MEP MEAUIIMHCKOTO XapaK-
Tepa, a OHO ONpeneNeHo Toibko B YK
Vkpaunsl. Tak, B ¢T. 92 storo Kogexca
3aKpeIUIEHO, YTO TNPHUHYIUTEIHHBIMHI
MEepaMH MEIHUIIMHCKOTO XapaKTepa sBIs-

€TCd IpEeAOCTaBIICHUC

amOynaTtopHoi
NICHXUATPUYECKOMN TTOMOIIH, TOMEIICHUE
JMLA, KOTOPOE COBEPIIMIO OOIIECTBEH-
HO OIacHOe JAesHUE, MONAJAIoIee MO
NPU3HAKH JSHCTBHUI, MTPEIyCMOTPEHHBIX
Ocob6ennoit yacteio YK Ykpaussl, B crie-

[UajdbHOE  JIe4eOHOE  YUpEKACHHE
C LEIbI0 ero 00s3aTeNbHOr0 JICYEHHUS,
a TaKoke MPeIyNpekIeHUs COBEPIICHHS
HUM OOIIECTBEHHO ONACHBLIX JIEHCTBUI
[11]. Henp3s He mommepkaTb MO 3TUM
BompocaMm BeIBoAb! II.A. KommakoBa o
TOM, JJOKTPHHAJILHBIC ONPEISIICHUS JaH-
HOTO  IIPOIECCYalbHOTO  HMHCTHUTYTa
JIOCTaTOYHO CIIOKHBIE W TPOMO3IKHE,
MIOCKOJIBKY OTJICJIbHbIC YUEHBIC TIBITAIOT-
Csl BKIIOYHTh B JICPUHHULMIO U JPyTrHe
XapaKTEePUCTUKU HPUHYAUTEIBHBIX MeEp
[12, c. 17]. Ceronns B HayKe IPOBOAMUTCS
JIUCKYCCHSl OTHOCHUTEIBHO HEOOXOIUMO-
CTH ONpeJeeHHs Ha3BaHHBIX ITOHATHH.
ITo muenuto I.C. CapkucoBa, 3HAYUTENb-
HO€ KOJHMYECTBO HOHSITUH TOBOPUT O
HEYETKOM, a MHOI/IA U CIIOPHOM MOHHMA-
HUM TIOHATHH, 4TO, HABEPHOE, SBIACTCS
MOCTIEICTBUEM HEIOCTATOIHOH pa3paboT-
KH 9T0i1 mpobnemsr [13, c. 40—41] u mox-
YepKUBAET  AKTyalbHOCTh  ITOJHITOTO
Borpoca. J{ist Gonbliei aprymMeHTaIrun
ClleflyeT NPUBECTH HAy4YHYIO IO3UIHIO
1O.B. OpnoBa, koTophlil onpeaenns, 4To
BBIJIBUTAETCS OCTpast podiemMa B Mexo-
TpaciaeBOl, MEKCUCTEMHOW CUCTeMaTu-
3aIl[MM UMEIOIIUXCS 3HAHUH, UX CHHXPO-
HU3alNK, 1Al TAlIH 0/ 00IIECTBEHHbIE
TpeOOBaHMS JJIsl PELICHUS] KOMIUIEKCHBIX
3amad. [14, c. 12—13], 94T0 MBI TOIAEPKHU-
BaeM. B »Toil nuckyccuum cienyer moju-
nepkate HayuHyro nosunuio A.M. Cut-
HUKOBA O TOM, UTO OTCYTCTBHUE ITPABOBOIT
Je(PMHUINN HE COOTBETCTBYET ITPaBHIIaM
IOPUINIECKON TEXHHKH KOHCTPYHpPOBa-
HUSI CIOKHBIX MHCTUTYTOB. [l mpuBe-
JICHUSI B COOTBETCTBHE IMOJIOKEHHUH yro-
JIOBHOTO  TIPOLIECCYaJbHOTO  3aKOHO-
JIaTeNIbCTBA K MPaBHIaM KOHCTPYHpOBa-
HUSL YTOJIOBHO-IIPABOBBIX HHCTHTYTOB
Heo0X0oIMMO pa3paboTarh 3aKOHOIATEIb-
HOE OIIPE/CICHUE MOHATHSA «IIPUHYIH-
TeJIbHBIE MEPHl MEAUIMHCKOTO XapaKTe-
pa», UTO TO3BOJMUT: 1) YCTpaHHTh
TPOMO3JKOCTh MOCIEAYIOMNX HOPMaTHB-
HBIX MIPEANNCAHNH; 2) N3TIOKUTH MaTepu-
ai 6onee 3(h(heKTHBHO, SKOHOMHO U YIIO-
psIOYeHHO; 3) TOBBICUTH COIHAIBHYIO
LIEHHOCTH
PEryaupyromnX HPUMCHEHHUE NPUHYAU-
TEJIBHBIX MEP MEJHUIMHCKOIO Xapakrepa
B OTHOLUIGHMHM  O0CO0OH  Kareropuu

YTOJIOBHO-TIPABOBBIX  HOPM,



g [15, c. 135-136]. B ct. 92 YK VYkpau-
HBI BIICPBBIE 3aKPEIUICHBI [IE]TH TPHMEHe-
HUS IPUHYIUTEIBHBIX MEP MEIULIUHCKO-

ro xapakTepa, KOTOpble 00O0OIIEHHO
MOJKHO OTpEAENIUTh Tak: 1) mpumMeHeHue
MNPUHYAUTENBHBIX MEp MEAUIUHCKOTO
XapakTepa SIBISETCS «O00s3aTeIbHBIMY,
HE3aBHCUMO OT BOJIM JIMIA, K KOTOPOMY
OHO TPHMEHEHO; 2) TpeaynpexIcHHe
COBEpIICHUSI OOIIECTBEHHO OIACHBIX
JIeSTHUH CO CTOPOHBI JINI, CTPaJaloInX
MICUXWYECKUM 3a00JieBaHHEM, KOTOpOE
cocTaBlIsieT OIIaCHOCTH ULt
6osibHOTO M Apyrux jun. COOTBETCTBEH-
HO, cT. 93 YK VkpauHbl omnpeseseHbl
JHMLA, B OTHOIIEHHH KOTOPBIX MOTYT
NPUMEHATBCA NPUHYAMTENIBHBIE MEpbI
MEIUIMHCKOTO XapakTepa: 1) o0si3aTenb-
HOE W3JICYCHHE HEBMCEHSAEMbIX JIHII,
COBEPUIMBUIMX OOIIECTBEHHO OIACHBIC
JIesiHUS;, 2) 00si3aTeNIbHOE JICUEHUE Orpa-
HUYEHO BMEHSEMBIX JINI], COBEPIIUBIINX
00IIIECTBEHHO OIACHBIC NESHUS; 3) U3le-
YeHWe BMEHSEMBIX JIUI], KOTOPBIE OBIIN
BMEHSEMBIMH IIPH COBEPIICHUH MPECTY-
IUTCHUSI, HO 3a00JIEBIINX TCUXUIECKIM
3a00JIeBaHUEM T10CJIC COBEPLICHUS ITIpe-
CTYIUICHUS. 10 BBIHECEHHs IIPUIOBOpA
WJIN BO BpeMs OTObIBaHUS Haka3aHus. Ha
OCHOBAHMHM BBIIIEH3JIOKEHHOTO U HallM-
YMs JMCKYCCHM II0 3THM BOIIPOCaM
MBI TpeuiaraeM Ae(GUHULNIO: TPUHYIH-
TEeJIbHBIE MEPbl MEIMIMHCKOTO XapakTe-
pa — 3TO MepbI TOCYJapCTBEHHOTO MpPHU-
HYXAeHHS B  (GOopMe  pa3iImIHBIX
nedeOHO-peabMITNTAIHOHHBIX MEPONpPH-
SITUH, TPUMEHSEMBIC CYyIOM B pPaMKax
YTOJIOBHOTO MPOIIECCca B OTHOIICHNH JIHUI]
C pa3IMYHBIMH TCUXHUYECKHUMH pac-
CTPOWCTBAMH,  KOTOPbIE  COBEPIIMIH
00111eCTBEHHO-0TIaCHbIE JIeSTHUS
U HaIlpaBJICHHbIC HA JICYCHHUE, TP CTPO-
rOM COOJIIOZICHUH 1PaB, CBOOOJ M 3aKOH-
HBIX MHTEPECOB TakuX Jul. [IpuHsaTHe
peLIeHUs] O NPUHYIUTEIBHOM JICYEHUH
JHMLA SBISETCS MPaBOM, a HE 00s3aHHO-
CcThi0 cyna. llpuHynuTenbHBIE MEpBI
MEIHUIMHCKOTO XapaKTepa UMEIOT ABOM-
HOM xapakrep. C OIHOWH CTOPOHEBI, 3TO
MepbI IPUHYKACHUS, TO €CTh IOpUINUe-
CKHE MEpBI, C APYTOii CTOPOHBI, TO MEPEI
MEINUIIMHCKHUE, MOCKOJIBKY HX CONIepIKa-
HUE COCTOWUT W3: JTUArHOCTHYIECKOTO
UCCIICJOBaHHUS, JICYUCHUS, KIMHUYECKOTO
HaOJIFO/IeHNs, TPOBEACHUs peadbuinTa-
LMOHHBIX MEPONPHUATHIH pPabOTHUKAMU
OpPraHoOB 3J[PAaBOOXpPAHEHUs. YKa3aHHbIE
Mepbl HeNb3s PacIleHHBATh KaK Haka3a-
HHE, IIOCKOJbKY OHH CYIIECTBEHHO

U IPUHIUNHAATBHO OTINYAIOTCS OT HETO
CBOCH LIETBI0 ¥ METOIaMH, OHAKO SIBIIS-
IOTCS TIPH 3TOM MepaMH HPHUHYKACHUS,
MIOTOMY YTO OHHM HAa3HAYaAIOTCS M IpeKpa-
[IAfOTCS TOJBKO CY/IOM W HE3aBHCHUMO OT
coracus OOJIFHOTO WM €ro 3aKOHHBIX
npeacrasureneil. Kpome storo, npuny-
JIUTENbHBIE MEPbl MEJUIIMHCKOTO XapakK-
Tepa MPUMEHSIOTCS K ICUXUIECKU OO0JIb-
HbIM JIMIaM, KOTOpPbIE MNPEACTABIAIOT
OOIIECTBEHHYIO OMAaCHOCTH BCJCICTBHE
TICUXUYECKOTO pPacCTPOCTBa U COBEP-
LIMIM OpecTyIUieHne, 1100 3a0oeBiine
TakuM 3a00JIeBAaHMEM IOCJIE €r0 COBEep-
ICHUS] WM TpPU OTOBITHMH HaKa3aHUS.
Mepbl  MEIUIIMHCKOTO —XapakTepa He
TIPEICTABISAIOT KapaTeIbHBIX TPH3HAKOB,
a TaKkKe He CYUTAIOTCS CYAUMOCTBIO U HE
npecienyoT Ieinb ucnpasieHus. [lpu
9TOM K JINILY, HAIPaBIEHHOMY Ha IPUHY-
IUTEIbHOE JIeUueHHe, HEe MOXKET OBITh
MPUMEHEH aKT aMHUCTHUH, TAKOE JIMLIO He
MOXeT OBITh MOMHJIOBAaHO. MHHIUUpO-
BaTh U PEAJM30BbIBATh MOJIOKEHUS Jeh-
CTBYIOIIIETO 3aKOHOJATENbCTBA B YacCTH
obecrnieueHust MEIUIUHCKOM COCTaBJISIIO-
1Iel ¥ MPOBeJICHUsT HEOOXOAUMBIX Cy1e0-
HO-TICUXMATPUIECKUX IKCHEPTHU3 CIEI0-
BaTelb, TPOKYpOp, CyAbS  MOTYT
C TIOMOINBIO TIPUBIICUYEHHUS B KadeCTBE
CHEHMAJNCTOB ¥ KOHCYJIBTAaHTOB Bpadei
COOTBETCTBYIOIINX CIIEHAILHOCTEH Ha
ocHoanuu crarbu 71 YIIK Vkpauwnsi,
a Taxke U Bpavyel-dKCIepToB Ha OCHOBA-
HuM crarbu 69 storo xe Komekca. s
NPUHYIUTEIBHOIO JICYEHHUS B  ITUX
U JIpyrUX OHU MOTYT INpPHUBJIEKaTh Bpa-
yel — CHelMaluCTOB APYrHX OTpaciei,
KaK JUL, BJAJCIOMIMX CHEIHAIbHBIMU
3HAHUSAMHU U MPAKTUYECKHUMU HABBIKAMH,
a TaKkKe Ui MPOBEACHHS APYTHX BHIOB
SKcrepTu3. bomblioe n NpuHIUIHATBEHOE
3HAUEHHE NMEET MOATOTOBKA, IPOBECHUE
U HCITIONIB30BaHNE MaTEpPHAIOB U 3aKIIIO-
YeHNH CyneOHO-TICUXUATPUIECKUX IS
pemIeHnsl  ciefoBaTesieM, IPOKYpOpOM
BOIIPOCA 0 HEOOXOIMMMOCTH HAIPABICHHS
XonaraiicTea B Cy/ 0 IPUMEHEHNH MTPUHY-
JIUTENIbHBIX MEP MEIULMHCKOIO Xapakre-
pa. TuiarenbHas MOArOTOBKA K IpoOBee-
HUIO TaKUX OJKCIEPTU3 Ipearoiaraet
ucTpeOOBaHHE 3HAYUTEIHLHOTO KOJUYe-
CTBa JOKYMEHTOB: CIIPaBKU O HaXOXIe-
HUU JHUIa Ha y4€Te WU OTCYTCTBUH O
TakoBOM; 00 0OC/IeIoBaHUH IO 3TUM
BOIIPOCAM H PE3yJIbTaTOB JUATHOCTHKH;
MEIUIUHCKUE TOKYMEHTBI U HCTOPHH
0OJIe3HN O JIEYEHUH IICUXHATPHUECKUX
3a007eBaHU W O TIPOBEIAEHHOM Jiede-
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HUU; XapaKTePUCTHKH C MecTa padoThl
(y4€0BI) 1 ¢ MecTa MPOXKUBAHUS; IPOTO-
KOJIBI JIONpOca Jieyalero Bpaya (Bpa-
4eif),  OmmKaluxX  POJCTBEHHHKOB
U YJICHOB CEMbH, Jpy3el, pPyKOBOJHTE-
neit u xoiter mo padote (yu€de) u apy-
I'HX JIML, ¢ KOTOPIMU 00IIajcs Hanpas-
JSEeMBI Ha SKcrepTuly. B oTHomeHUn
BOCHHOOOS3aHHBIX MIPEJOCTABISIETCA
BOCHHBI OWJIET WM MEAULMHCKHUE
U JpyTue IOKYMEHTHI, IOATBEPIKIAI0-
M€ MPHINHBI OCBOOOXKICHHSI OT BOWH-
CKOH 00s13aHHOCTH MO0 00 KOMHCCOBa-
HUU C BOMHCKOM CIY)XKOBI M JIPYTHX IIO
TpeOOBaHNIO WIECHOB KOMHCCHH, KOTO-
pBle TIPOBOAAT CyneOHO-IICUXUATpUye-
CKYI0 3KcriepTusy. HeoOxoaumsImM ycio-
BHEM 11 OOBEKTUBHOCTH M BKJIIOYEHHS
B YJICHBI KOMHUCCHH T10 TAKOH KCIIepTH3e
SIBISIETCS. BBIOOP MX M3 YHCia JIeHalux
Bpayeil ¥ He U3 JIe4eOHOr0 yUpeKJACHUS,
IJie TPOXOAMIIO JICYECHHE JIMIO, HAlpaB-
JsIeMOe Ha IKCIIePTH3Y.

EBponeiickuil cyn mo mpasaMm 4eso-
BEKa CTOWT Ha CTpake COONIIONCHHMS TIPaB,
cBOOOJ YeIOBEeKa U TAKXKE y/IeNsieT 0CO-
00e BHUMaHHE TIPH PACCMOTPEHUH JIETI 10
KamobaM TakoW KaTerophH YTOJOBHBIX
npousBoacTB. Tak, B nene «l'aiinH mpo-
tuB ['epmannn (Haidn v. Germani), 3asiB-
nenue Ne 6587/04, perrenne ot 13 ssHBapst
2011 ronma, okoHYaTeJIbHOE pELIEHHE OT
13 ampens 2011 rona u B nene «X. mpoTUB
Ounnsaauu (X. v. Finland), Ne 34806/04,
pewenue ot 3 umtona 2012 roma KoHCTa-
THUPOBAHO, YTO JJI JOCTH)KCHHUS 3ajad
MOJITyHKTa «e» myHkTa 1 crateu 5 Kon-
BEHIIMHN JIAI[0 MOXXET OBITh JINIIEHO CBO-
00mBI (apecTOBaHO) WM 3aJIepKaHO Kak
JYIIEBHOOONBHON YIS TIPOBEACHHS TICH-
XHATPUIECKOr0 O0CIIeJOBAaHHUS TOJBKO
B Cllyyae HaJH4us TPEX MHUHUMAIBHBIX
ycioBuii: 1) MOMKHO OBITH JIOCTOBEPHO
YCTaHOBJIEHO, YTO 3TO JMIO SBISETCS
NICUXUYECKH OOJIbHBIM KOMIICTEHTHBIM
OpPraHOM Ha OCHOBaHUHM OOBEKTUBHOU
MEIHMLMHCKON SKCHEePTH3bl; 2) TMCUXHU-
YEeCcKOe pacCTPOMCTBO JIOJDKHO HMETb
CTauIo, KoTopas TpedyeT 00s3aTenbHOM
H30JSIMU; 3) COOTBETCTBHE HPOIOIIAKE-
HUSl M30JISIIIUM 3aBUCHT OT COXPAHEHUs
Takoro paccrpoicrsa. Ilpu sTom naH-
HBIM CYJIOM KOHKPETH3HPOBAHBI yCIOBHS
«comep)KaHWs TOJ CTpaKei» JHNa WM
ero 3a/iepXKaHue Kak JyIIeBHOOOJBEHOTO,
W OHO OyHeT «3aKOHHBIM» JUISl JIOCTH-
JKEHMs 3a/la4 HOJIIYHKTa «e» IyHKra 1,
€CIIH TaKO€ «COZIepKaHMe TOJ CTpaXKei»
OCYILIECTBIAETCS B OOJbHUIE, KIMHUKE
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WIA JIPyTOM COOTBETCTBYIOIIEM MeE/U-
IIMHCKOM 3aBeneHuu [16, c. 865-869].
Hannbie pewenuss ECIUJI  nomonustoT
U YTOYHSAIOT HMEIOILIYIOCS HallMOHallb-
HYIO 3aKOHOJIATeNbHYI0 0a3y M MPaKTHKY
CJIC/ICTBEHHBIX, MPOKYPOPCKUX U Cyneo-
HBIX OPTaHOB IO MOJHATHIM B HacTOSIIEH
cTaTthe MPOOIEMHBIM BOIIPOCAM, a TaKKe
CIOCOOCTBYIOT COBEPIIEHCTBOBAHHIO TEO-
PETHUECKON 4acTH YroJOBHOTO Hpolecca
VYkpannsl. VccrenoBaHHBI  ITPaBOBOI
WHCTUTYT B CBSI3W C TEHJIEHIHEH BO BCEX
CTpaHax K YBEJIMYEHHMIO JIHILI, OOJICIOLINX
NICUXWYECKHUMHU 3a00J€BaHUSIMU U JpY-
TMMU TCUXMAaTPUYECKUMH OTKIJIOHEHHUS-
MH B 3TOH 001acTH, MMeeT JajbHEeHIIyI0
MEPCHEeKTUBY B HAyUHBIX, MPHKIAJHBIX
HCCIIEIOBAaHUSAX, a TaKXKe B IPaBOIpPHU-
MEHHUTEJIBHON  JIeITENIbHOCTH MEIHKOB
1 IOPUCTOB.

BeiBoasbl. IIpaBoBoli MHCTUTYT IpHU-
MEHEHUS! TPUHYIUTEIBHBIX MEp MeAn-
LIMHCKOTO XapakTepa B YTOJOBHOM IIPO-
Hecce YKpaMHBI TaKKe CyLIECTBYET
1 B OONBIIMHCTBE 00JacTei yroJOBHOTO
mpaBa ¥ mpolecca 3apyOexkHbIX CTpaH.
HccnenoBanrie BO3MOXHOCTH M IOATO-
TOBKH XOJaTaiicTBa 0 IPUMEHEHHUS CYJIOM
MPUHYIUTEABHBIX Mep MEAMIUHCKOTO
Xapakrepa Ha J0CyAeOHOM CIEACTBHH,
KakK OTHOH U3 (OpM OKOHYAHUS AOCYeO-
HOTO paccielOoBaHusl, CBUACTEIbCTBYET
O TOM, 4YTO O3TH MpPOOJEMHBIE BOIPO-
CBl SBJSIIOTCSI AKTyaJbHBIMH HE TOJBKO
Ui YKpawHbl, HO U Il IPYTHX 3apy-
OeXHBIX CTpaH. JTO MOATBEP)KAACTCS
pe3yapTaTaMy  Hay4YHBIX HCCIIEAOBaHUI
9TOI MpOoOIEeMaTKH, a TakXKe HaINIneM
3aKOHOJATEIbHONH M HOPMAaTUBHOW 0a3bl,
MEJMLHUHCKON, CIIEACTBEHHOH, IIPOKY-
popckoii M CcyneOHOW TPaKTUKH, B TOM
yyciae NpUBEJEHHBIMU CTATUCTUYECKUMHU
JAHHBIMH, U TEHICHIMSIMHU, YCTaHOBJIEH-
HBIMH B XOJI€ pacciefoBaHMs U cyneo-
HOTO pPAacCMOTPEHMs TaKOW KaTeropuu
YTOJNIOBHBIX MPOMU3BOACTB. B xome Hayu-
HOTO HCCJEIOBaHUS ITOTO HANpaBICHUS
YCTaHOBJICHO, 4TO B JeiicTBytomeM YIIK
YKpanHBl IMEIOTCS HEKOTOPBIE HETOUHO-
CTH, HEJOCTaTKH, OTCYTCTBHE MHOHSTHH,
HETIOJHOE H3JIOKeHHe Lesed u 3ajad,
HaJM4ne MpOoOIEeMHBIX BOIMPOCOB, KOTO-
pble cIeayeT YCTPaHUTh B 3aKOHOATEIb-
HOM TMOpSIKE, MCIOJIB3Ysl ONBIT APYTHX
cTpaH. B cBs3u ¢ »TuM aBTOpamMM BHe-
CeHbl MPEATIOKEHUs, HAlpaBICHHBIE HA
YCOBEPILIEHCTBOBAHHE 3aKOHO/IATENLCTRA,
TEOPETUUECKUX U MPAKTHUECKUX BOIPO-
COB HCCJIEJJOBAHHOTO HAMpaBICHUS, YTO

\/.

SABJIACTCA MEPCICKTUBHBIM KaK B YI'OJIOB-
HOM CY/IONIPOMU3BOJCTBE YKpaWHBI, TaK
1 3apyOeXKHBIX CTPaH.
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COBPEMEHHOE COCTOSAHHUE PASBUTUA UHCTUTYTA
TEPPUTOPHUAJIbBHBIX OBLIINMH
B YCJIOBUAX JEHEHTPAJIN3AIIUU BJIACTHU B YKPAUHE

Cepreii XPVYII,

acrupaHT Kadeapbl roCyAapCTBEHHOTO YITPABICHHUSI 1 MECTHOTO CAMOYTIPABIICHHUS
JIHemponeTpoBCKOro PETHOHAIBHOTO HHCTUTYTA FOCYIapCTBEHHOTO YIIPABICHUS
HanuonansHOM akageMHuu rocy1apcTBEHHOT0 ynpasieHus rnpu [pesnnente YkpauHel

AHHOTANUA

B cratne MpOoaHaJIN3UuPOBAHO, YTO OﬂHOﬁ U3 OTVIMYUTCIBHBIX YEPT Pa3BUTUA COBPEMEHHBIX NEMOKPATHYCCKHU OPraHU30BaAHHBIX

TEPPUTOPHUAIIBHBIX OOLIMH B YKpauHe sIBJIACTCS JCLEHTPAIN3aLHs IPOLECCOB UX (PyHKIIMOHUPOBAHUS, TO €CTh OCYIECTBICHHUE OIIpe-
JIeNE€HHOM CTENeHN TOCYIapCTBEHHON BIIACTH CyOBEKTaMH, HE3aBUCHMBIMH OT TOCY/IAapCTBa, IyTEM Iepeadn HM 3HAIUTEeIHBIX TT0JI-
HOMOYMH M OIOJPKETOB C TOM 11€JIbI0, YTOOBI KaK MOKHO OOJIBILIE MOJIHOMOYHI HMEJH T€ OpraHbl, KOTOPOE OJNMIKE K JIFOISIM, I1e TAKUe
MOJIHOMOYHSI MOYKHO PeaM30BbIBaTh Hanbosee ycrenHo. OG0CHOBAaHO, YTO Ha YPOBHE OOIIMH HPOLECCH JACLEHTPAIU3ALNHT 3aMe]l-
JIIOTCSL U3-3a HENOCTaTOYHOI'O IIPAaBOBOIO PErYIMPOBAHUS IPOLIECCOB PACIpPENeNICHUs U Nepeaady IOJIHOMOUYUM, KOTOphIE COIpO-
BOXK/IAIOTCS OTCYTCTBHEM IPEIOCTABICHUS HA/UIeXKAIEero (MHAHCOBOTO M pecypcHOro obecriedeHuid. Pacimpenne nojaHoMounid Ha
MECTHOM YPOBHE TpeOyeT BbINOJIHEHHUS CIOKHBIX 3a/1a4 KBAIU()UIIMPOBAaHHBIM IIEPCOHAIIOM.

KiioueBbie cj10Ba: TeppuTOpHaIbHAs OOIIMHA, TEIICHTPATH3AIN, OPTaHbBl MECTHOTO CAaMOYIIPABIICHHS, (PHHAHCOBOE U pECYPCHOE
obecriedeHre OpraHoB MECTHOTO CaMOYTIPABIICHHUS, PACIIPEACIICHNE U Iepe/adya MOJTHOMOYHH.

THE CURRENT STATE OF THE INSTITUTE OF TERRITORIAL COMMUNITIES
IN THE CONDITIONS OF DECENTRALIZATION OF POWER IN UKRAINE

Sergey KHRUSHCH,
Postgraduate Student at the Department of Public Administration and Local Government
of Dnipropetrovsk Regional Institute of Public Administration
of the National Academy of Public Administration under the President of Ukraine

SUMMARY

The article analyzes that one of the distinguishing features of the development of modern democratically organized territorial
communities is the political decentralization of the processes of their functioning, that is, the exercise of a certain degree of state
power by entities independent of the state, by transferring significant powers and budgets from in order to have as many powers as
possible those bodies that are closer to people where such powers can be exercised most successfully. It is proved that at the community
level, decentralization processes are slowed down due to insufficient legal regulation of the processes of distribution and transfer of
powers, which are accompanied by a lack of adequate financial and resource provision. Empowerment at the local level requires the
accomplishment of complex tasks by qualified personnel, which alas is not enough. To do this at the regional level the Ukrainian

government should help local authorities provide qualified personnel.
Key words: modern democratically organized territorial communities, decentralization processes, financial and resource support
of local authorities, processes of distribution and transfer of powers.

IlocTanoBka mnpodiaembl. Ycmem-
Has peajn3alys MPOLECCOB AELEHTpa-
JIU3alMU KaK OJHOTO M3 NPHOPUTETHBIX
HampasieHni  peammszanun  Crpare-
TUM  YCTOMUYMBOTO pa3BUTHS «YKpau-
Ha-2020» MoxeT OBITh JIOCTUTHYTA
nyTéM (OPMUPOBAHHS M pean3aluu
3¢ PEeKTUBHOTO rOCYJapCTBEHHOTO MeXa-
HU3Ma HaJakKMBaHUS MapTHEPCKHUX B3a-
MMOOTHOLICHUH B Qopmare: «yKpauH-
CKO€ roCyAapCcTBO — JOJKHOCTHBIE JIUIIA
OpraHOB MECTHOTO CaMOYIpaBIEHUS —
UHCTUTYT TEPPUTOPHAIBHBIX OOLIMH —
TPaXIaHUH.

AKTYaJIbHOCTh TeMbl HCCJIE0BA-
Hus. B ycnosusx mposeleHus pedopm
KacaTelbHO JIEATEJIbHOCTH TEPPHUTO-
pHAIbHBIX OOWIMH ¥ MOICPHMU3ALUHI

yclnoBHH WX (DYHKIMOHUPOBAHUS Ha
OCHOBE IIPOLIECCOB CyOCHIMapHOCTH,
KOTOpbIE, HO CYTH, W 3aKJIaJbIBAlOT
OCHOBY JUISL TIPO3pa4HOCTH, 3(H(DEKTHB-
HOCTH M KOHKYPEHTOCIOCOOHOCTH TIPO-
[IECCOB JICLEHTPAIN3allMl HAa MECTHOM
YpOBHE, TPYAHO MEPEONEHNTH BaXKHOCTh
YeJI0BEYECKOro IOTeHIHana, mnpodec-
CHOHAJIM3Ma M KOMIIETEHTHOCTH MECT-
HBIX YHHOBHHKOB, a TAK¥Ke POJIH (aKTo-
POB BHEILIHEH U BHYTPEHHEH cpefbl.
Peanuzanus  nocnemyromunx
MOB ITOCTPOEHUS JIEMOKPAaTHYECKOTo,
COLIMAJILHO-TIPAaBOBOTO rocynapcTsa
MOCPEJCTBOM CTPAaTErH4YEeCKUX HU3Me-
HEHMH B CHCTEME TOCYy/IapCTBEHHOTO
yIpaBliCHUsS NPAKTHYECKH HEBO3MOXKHA
0e3 peopraHuzalii MHCTHTYTa TEPpH-

oTa-

TopuanbHbIX 00mMH. [Ipu 3TOM mpHO-
PUTETOM TOCYJapCTBEHHOW MOJUTHKHU
JIOJDKHO OBITH OOecreueHnue KaueCTBEH-
HOTO ¥ BCECTOPOHHETO Pa3BUTHS PErHoO-
HOB KaK OJHOW M3 Ba)KHBIX COCTaBIISIO-
MIHUX YKOHOMHYECKOTO M MOJUTHIECKOTO
OIaromnony4ns CTpaHbl.

MeToabI M HCTIOJIH30BAHHBIE MaTe-
puaabl. OG30p MOCIEAHUX UCCIIEI0Ba-
HHUIA TPOLIECCOB (POPMUPOBAHUS TOCY-
JapCTBEHHBIX OPTaHU3AI[MOHHBIX OCHOB
pa3BUTUSI HUHCTUTYTa TEPPUTOPHUATIL-
HBIX OOIIUH IEMOHCTPHUPYET 3auHTepe-
COBAaHHOCTh YUYEHBIX B TEOPETHUECKUX
U TPAKTUYSCKUX aCMeKTaxX O4YepUeH-
HOro Bompoca. OJHAKO Ha CETOMHSII-
HUA JIeHb HEMaJll0 TEOPETHYECKUX,
METOZOJIOTMYECKUX M MPAKTUYECKUX
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BOIIPOCOB 10 CHUX IIOp HE pEILCHBI,
B YaCTHOCTH, HE YJIEJICHO JOCTaTOYHOTO
BHUMAaHUS MPOOJIEMATHKE MPOBEIACHHS
pedopMBbI TEppUTOPUATHHONM OpraHu3a-
LMY BIIACTH B YCJIOBHSIX JEIEHTpaIn3a-
WU U T.1.

CrnoxkHOCTh ¥ crenuduka uccie-
IyeMol TpoOIeMaTHKu  00yCIIOBUIIH
HCIIOJIb30BaHUE COBOKYITHOCTH METOJO-
JIOTHYECKOTO MHCTPYMEHTApHs, B HacT-
HOCTH, OOIICHAYYHBIX W CIEIHaIBHBIX
METOJIOB MCCIIEOBAHUS, OTHPAIOIIIXCS
Ha JUaJIeKTHYeCKUEe TPUHIUIBI 00bEK-
THUBHOCTH ¥  ITIOCIIEIOBATEIbHOCTH,
000CHOBaHHOCTH M BCECTOPOHHOCTH,
JIOTUYHOCTU ¥ KPUTUIHOCTH.

Leab cTaTbu — IPOBEICHUE aHAIH-
3a MPOIIECCOB COBPEMEHHOTO COCTOSHHS
pa3BUTHS UHCTUTYTa TEPPUTOPUATHHBIX
OOIMH B YCIOBHSX JCHCHTPATU3AINI
BIIACTH B YKpawHE W TMPEIOCTABICHHE
pEeKOMEHIAIUH AT €ro  yIyqIIeHHs
¢ y4€ToM HEeOOXOANMOCTH ONTHMAIBHO-
IO COUETAaHMS MHTEPECOB IPaB KHUTEIEH
OTJIENIBHON TEepPPUTOPUH W HMHTEPECOB
rocyaapcTBa B LIEJIOM.

H3i0keHNe OCHOBHOTO MaTepHa-
na. B neiictBuTenbHO QpyHKIMOHUPYIO-

LEM  HUHCTUTYTE€ TEPPUTOPHAIBHBIX
OOIIMH 3aJI0K€H 3HAYMTEIbHBINA MOTEH-
nyajg  yroIyOlneHsl  CTPaTerH4ecKoro

napTHEpPCTBAa YkpanHel ¢ EBponeiickum
Co1030M Ha NPUHIUNAX YCTOHIUBOTO
pa3BUTHS, KOTOPBIH B pe3yabTare Mpo-
BEJCHUS aAMHHUCTPATUBHON pedopMbl
U MaKCUMaJIbHO IIOJIHOTO MCIOJIb30Ba-
HUS €€ BO3MOJKHOCTEH MOXKET CIoco0-
CTBOBATb CO3/1aHUIO (P PEKTUBHBIX Opra-
HOB CaMOYIPaBJICHUS.

IIponymanHass aJMHHUCTpaTUBHASA
MIOJIMTHKA TOCYJapCTBa KacaTelbHO pa3-
BUTHSI MHCTHTYTa TEPPUTOPHAIIBHBIX
OOLIMH B YCJIOBHUSX JCLEHTPAIN3aLIH
JIOJDKHA CTaTh OCHOBOHM JJIsl YCTaHOB-
JICHHUS TPABONOPSJKA U 3aKJIaJbIBAHUS
OCHOB Pa3BUTHs T'Pa)kJaHCKOrO 00Iie-
CTBA Ha ONpPENEIEHHOH TEppUTOpUH,
a Takke Ui e€ yCTOMYMBOIO MECTHOTO
Pa3BUTHS, YTO TO3BOJIUT JIEMOKpPATH3H-
poBaTh ammapar ynpasieHHS U dPQek-
THUBHO pelIaTh MECTHBIE TPoOIeMsl [8].

OnHOI U3 OTIMYNTENBHBIX YepT pas-
BUTHSI COBPEMEHHBIX JIEMOKPATHYECKH
OpPraHU30BaHHbBIX TEePPUTOPHATIBHBIX
OOIIMH SABJIAETCS ACLEHTPAIU3ALNS IPO-
11eCCOB UX (pyHKIMOHUPOBAHUS, TO €CTh
OCYIIECTBIICHHE ONPE/IEIEHHOI CTEeIIeHH
rOCYJapCTBEHHOW BJIACTH CyObEKTaMH,
HE3aBUCHMBIMU OT TOCYAapcTBa, MyTEM

nepesayd UM 3HAYUTETbHBIX MTOJHOMO-
YMil U OIOKETOB C TOU ILIEIBIO, YTOOBI
KaK MO>KHO OOJIBIIIE TTOTHOMOYHNH HMETH
T€ OpraHbl, KOTOpoe ONMXKe K IIOISM,
IJe Takue MOTHOMOYHSI MOXKHO pealu-
30BBIBaTh Hanboliee yCIemnHo.

Taxoke mporecc nepeaayn BIacTH Ha
YpOBEHb TEPPUTOPHAIBHBIX OOLIMH W,
KaK pe3ylbTart, yKpeIrieHHe MoTeHInaa
MECTHOTO CaMOYIpaBJICHHUs, pPacUIHpe-
HHUE €ro BJIACTH SIBJSIETCS] OOBEKTUBHOM
OCHOBOHM [UIsl JACHEHTPAIU3ALUNd U B TO
Jk€ BpeMsi HEOThEMJIEMOH 4YacThbIO MPO-
LIECCOB TPOBEACHUS pedopM TEppHUTO-
pHANTBHON OpraHU3aIluH BIACTH.

Teppuropnansnas obmHa — 100pO-
BOJIbHAS, CaMOyTIpaBisgeMas, HEKOM-
pa3Melén-
Has B Ipejenax cena, mocénka, ropoja,
KOTOpasi  SIBIISIETCSI  CaMOCTOSITEIIbHOM
aJIMUHHCTPATUBHO-TEPPUTOPHATHHOMI
eUMHuLEeH, uMerouleil OoAMH aJMUHHU-
CTPaTUBHBIA LEHTP — CENbCKUHU, TOCe-
KOBBI, ropoackoii coeT [6]. OcHOBHas
Leilb TEePPUTOPHAIBLHOW OOLIMHBI —
obecrieunTh CPeACTBa sl CYIIeCTBOBA-
HUS JKUTEICH KOHKPETHOW TEPPUTOPHH
U peHIeHHs BCEX BOIPOCOB MECTHOTO
3HAYCHHUS.

CornacHo cratbe 143 KoncTuTynuu
VYKpauHBbl, TeppPUTOPHATHHBIC OOIIMHEL
HaNpsSMYIO WJIM 4epe3 MECTHBIE OpPTaHbI
Biacty [4]:

— OCYHIECTBISIIOT YIPaBJICHHE KOM-
MyHaJIbHOH COOCTBEHHOCTHIO;

— YTBEPKIAIOT POTPaMMBI COLIUAITb-
HO-2KOHOMHYECKOTO ¥ KyJIBTYPHOTO pa3-
BHUTHUs, OIOIUKETBI COOTBETCTBYIOIIUX
aIMUHUCTPATUBHO-TEPPUTOPUATHHBIX
€IMHUIl U KOHTPOJIUPYIOT UX BBIMOJHE-
HUE;

— YCTaHABJIMBAIOT MECTHBIC HAJOTH
1 cOOpBI B COOTBETCTBUH C 3aKOHOM;

— o0ecneunBaloT MPOBEIEHUE MECT-
HBIX pedepeHIyMOB M peau3aluio
WX pPe3ylbTaToB It (OPMHUPOBAHUS
2¢(eKTHUBHOTO MeXaHU3Ma YIPaBICHHS
W TIONWTHKH, aJEeKBaTHOW COBpEMEH-
HBIM M OyIyIIuM IpodiieMaM 3KOHOMHU-
YECKOHM, COLMaJIbHOW M 3IKOJIOTHYECKOMN
chep;

—  CO3[AI0T, PEOPTraHU30BBHIBAIOT
U JUKBUIUPYIOT KOMMYHAJbHbBIE MPE.-
MPUSITHSI, OPTAHU3ALNUU M YUPESIKICHUS
npyrux GopM COOCTBEHHOCTH, a TaK¥Ke
OCYIIECTBIISIIOT KOHTPOJb HAA UX Jesi-
TEeIBHOCTBIO, OOecreunBas INPH HTOM
peanu3aIuio 0CHOBHBIX COIMAEHO-IKO-
HOMWYECKHX IpaB TpakaaH;

MEp4ecCKasa oOpraHnusanus,

— OCYIISCTBISIIOT pelIeHHe psiia

JIPYTHX BOIPOCOB MECTHOTO 3HAYCHUS,
KOTOpPBIE BXOAAT B WX KOMIIETEHIIHIO,
COIIACHO 3aKOHY U T.JI.

OcymiecTBICHNE BBINIEU3T0KESHHBIX
3aa4 JUisl  COLUATbHO-DKOHOMHUYECKO-
IO Pa3BUTHS TEPPUTOPUATHHBIX OOIIMH
MPaKTHYECKH HEBO3MOXKHO 0e3 ux
(hMHAHCOBO-9KOHOMHYECKOI CaMOCTOsI-
TEJIBHOCTH, YTO MBI MOXKEM HaOJIIONATh
ceronus. Ha nam B3misia, caMmoocTarod-
HOCTH TEPPUTOPHUATBEHBIX OOIMH MOKHO
OTIPEACTUTH TI0 CICAYIONINM IT0Ka3aTe-
JIIM: TIO3UTHBHBIH POCT YHCICHHOCTH
HaCEJICHNST; HaJIMIHE TOCTYITHOTO 1 KOM-
(opTHOTO KWIIbS JUISI HOBBIX UYJICHOB
o0muH; obecrnedeHne parroHAIBHOTO
MIPUPOJIOTIONIE30BaHUs; AP PEKTUBHOE
(DyHKIIMOHUPOBAHUE HKUIUIIHO-KOMMY-
HaJIBLHOTO XO35MCTBA; BeIcHUE aKTHBHOM
WHOCTPAHHON WHBECTUIMOHHOW Jesi-
TEIbHOCTU HAa TEPPUTOPHUH H T.1.

K cokanennio, ceromHsi 3TH IOKa-
3aTeNl He JOCTATOYHBI B OOJIBIIMHCTBE
TEPPUTOPHAIBHBIX OOIIMH U IOATOMY
OHM HE MOTYT OBITh Ha3BaHBI CaMOJO-
cTaroyHbIMU. Ha myTH pa3BuTHS TEppH-
TOPHAJILHBIX OOLIMH BCE emé ocTaeTcs
MHOTO 0apbepoB, KOTOpHIE YCIOBHO
MpeJyIaraeTcsl pa3aesiuTh Ha JBE TpyI-
IIbI, & UMEHHO!

—  oughpepenyuposannyio (cnadbo
pa3BuTa TexHUYecKass HHPPACTPYKTYpa,
OTCYTCTBHE KJIMEHTO-OPUEHTHPOBAHHO-
ro MOAXOAa BO BPEMsl MPEIO0CTaBICHHUS
rOCYIapCTBEHHBIX YCIIYT, HEYIOBJIETBO-
pUTENbHOE KadeCTBO MPUPOIHON CPEIb,
HEBBICOKHI YPOBEHb 00pa30BaHMs; Clia-
0ast pa3BUTOCTH YKOHOMHUYECKOH nH(ppa-
CTPYKTYpHI; Hed(dexTuBHAsS HaoroBast
TTOJIUTHKA 7 T.J.);

— cucmemnyio (06uyro) (AHCTUTY-
[MOHAJIbHBIE Oapbephl, HU3KUIl yPOBEHD
KOMITETEHIINH ~ TpEJACTaBUTeNel  Tep-
pUTOpHANBHBIX OOIIMH, (UHAHCOBBIE
U QuckanbHble Oapbepbl, MPEISTCTBUS,
CBSI3aHHBIE C OTCYTCTBUEM 00CCIICUCHHUS
HAJJIeKAIEr0 YPOBHS KOOPAMHAIUH,
KOHTPOJISI MU OTBETCTBEHHOCTH BHYTPH
TEpPUTOPUATHHON OOIIUHEI).

Kpome »3TOro, Ha ypoBHE OOLIMH
MIPOIIECCH JICHECHTPATH3ANH 3aMeIIs-
IOTCSI M3-3a HEJOCTAaTOYHOTO MPABOBOTO
peryIupoBaHUs MPOLIECCOB pacHpeerre-
HUSL U TIEpeIadyd MTOJTHOMOYHI, KOTOpEIE
COTIPOBOXKJIAIOTCSI OTCYTCTBHEM IIPEJIO-
CTaBJICHHs Ha/IeKaniero (PUHaAHCOBOTO
u pecypcHoro obecrneueHuii. Pacmmpe-
HUE IOJIHOMOYMI Ha MECTHOM YpPOBHE



Tpe6yeT BBIIIOJIHCHHWS CJIOKHBIX 3aj1a4

KBaJTM()UIIMPOBAHHBIM
KOTOPOT'O, YBbI, HE XBaTaeT.

VBenuyenne Harpy3ku Ha paboT-
HUKOB B TaKHUX 00JaCTSAX, KaK MEIUIH-
Ha, 3eMJICTIOJIb30BaHUE, OOpa3oBaHUE,
MPEAOCTABICHUE  aJMHHUCTPATUBHBIX
YCIyT, Ha TEPPUTOPHAIBHOM YPOBHE,
6e3 (pUHAHCOBBIX BIMSHUN CO CTOPOHBI
roCylapcTBa  3HAYMTENBHO  CHHXKACT
MOTHBALIMIO M aKTHBHOCTH JIFOJCH pa3-
BHBaTh HEKOTOPBIC TEPPUTOPUH, & HHOT-
Ja co31aéT HEraTMBHOE OTHOLICHHUE
K IIpoIlecCy JACLEHTPaIN3AIIH B IIEJIOM.

MoxHo cka3aTh, 4TO YKpauHa BCE
emé O4YEeHb HESICHO M MEJICHHO JeslaeT
Iary Ha ITyTH YIPABJIECHUs yCTOWYHUBBIM
MECTHBIM  pa3BUTHEM, B YCJIOBHUSX
COLIMAJIBHBIX U YKOHOMHYECKUX OTPaHH-
YCHUIl, a UMEHHO «OIIPENENseT TEePPH-
TOPHAJILHYIO OCHOBY OPTaHOB MECTHOT'O
CaMOYIPABJICHUSI W HCIIOJHHUTEIBHON
Bracti» [10, c. 141].

VYerpanenue BBIIICYTTOMSIHY TBIX
MPEMSATCTBUI Ha MyTH Pa3BUTHS JCLCH-
TpaJU3aliy TEPPUTOPHATBHBIX OOIINH,
a TaKXkKe UX MPEJOTBpAIICHHUE SBISACTCS
OJHOIl M3 OCHOBHBIX 3aJa4 MECTHOTO
CaMOYNpABJICHHs, pELIeHne KOTOPOH
[IPEAINoJaraeT HaJlu4ue COOTBETCTBYIO-
meld TONACPKKH s obecrieueHus
MIOJIOKUTEIbHOM IMHAMUKH 0J1arococTo-
SITHUS HaceJIeHus: Onarofapsi yCTOMIMBO-
My, cOalaHCHPOBAaHHOMY BOCIPOM3BE/IE-
HUIO COLUAILHOTO, IIPOU3BOJICTBEHHOTO,
(hMHAHCOBOTO, PECYpPCHOTO U HKOJIOTHU-
YeCcKOro IoTeHnuanoB. [Ipu stom cieny-
€T OTMETHTbh, YTO KOMILJICKCHAsI HOpMa-
THUBHO-TIpaBoBasi 6a3a — OJIMH 13 BAXKHBIX
HHCTPYMEHTOB 3((QEKTUBHOTO pa3BUTHS
TepPUTOPHANBHEIX 00mIHH [3, c. 40].

C 1esbi0 NPEosoNICHHs CYLIECTBYIO-
muX npodaeM u GopMHUPOBAHUS CAMOJIO-
CTaTOYHBIX TEPPUTOPHAIBHBIX OOIINH,
BJIJICIOLIMX COOTBETCTBYIOIIUMH MaTe-
pHaIbHBIME U (UHAHCOBBIMH pecypca-
MU, TEPPUTOPHEH U 00BEKTAMH COLIHATb-
HOW MH(PACTPYKTYpPbI, HEOOXOIUMBIMU
s 3QQPEKTUBHOTO BBINIOIHEHHUS BO3-
JIO)KEHHBIX HA 3TH OPraHbl 33/1a4 M IMOJI-
HOMOYHH, B YKpaWHE B COOTBETCTBHH
¢ npunATeiM 05.02.2015 r. 3axoHoM
«O 106pOBOIBHOM 00BEIMHEHHH TEPPH-
TOPHAJILHBIX OOIIMH» Ha4aJCs MPOLECC
00pPOBOJIBHOTO  OOBEAMHEHUST TEppHU-
TopuaNbHBIX O0muH. Yxe B 2015 romy
ObI0  cozmaHo 159  0OBenMHEHHBIX
TeppUTOpHANbHBIX 00muH. B 2016—
2019 romax KOJMYECTBO TAKWUX OOIIMH

IepCcoHalioM,

MOCTOSIHHO yBEJIMYUBAJIOCH M JIOCTHUT-
mo 1002. 3a »TOT mepuox oOBemu-
HUJIOCh 4572 TepPUTOPUATBHBIX
obmun (41,7%), ocramoch He 00be-
JUHEHHBIX TEPPUTOPHAIBHBIX OOIIUH
6389 (58,3%). B o0ObeauHEHHBIX Tep-
puropuanbHbiX obmmHax B 2019 romy
npoxuBanu 11,2 MIIH dYenoBeK, WIH
31,9% ot oO0miel YUCICHHOCTH Hace-
neHust YkpauwHbl (6e3 y4uéra HaceleHHUs
BPEMEHHO OKKYHMHPOBaHHBIX TEPPHUTO-
puii) [5].

B T0 Xe BpeMs 10 JaHHBIM MOHHTO-
puHra, B 81 paiioHe He CO3/1aHO HU OJIHOM
TepPUTOPHAIEHON  oOmmHBL.  Bonbme
BCEro NACCHUBHBIX PalilOHOB 1o (opmu-
POBAaHHMIO TEPPUTOPHAIBHBIX  OOIIUH
B XapbKkoBckoii (12 paiioHoB), Oxecckoit
(10 paiionoB), B KueBckoit u Kuposo-
rpajackoit (o 9 paitonHos), Bunuuikoi,
Xepconckoit, Jlonemnkoit (mo 6 paifo-
HOB), B 3akapmarckoil (5 paiioHOB), BO
JIsBOBCKOI 0OmacTsx (4 paiiona) [10].

[TaTéproit munepoB cpenn obmacreit
B (OPMHPOBAHHU CITOCOOHBIX OOIIMH
sBrsieTcst JKuromupcekas, XMenpHUIKa,
JlHenponerpoBcKas, YepHUTOBCKAs
n 3anopoxckas obmactu. [locnennue
IATh MECT B PEHTHHIE 3aHsIM 3akap-
narckasi, KupoBorpazackas, Bunnuikas,
Kuesckas u JIbBoBckas ooactu [10].

OnHUM U3 IPUMEPOB 3aKOHO/ATEIb-
HBIX U3MEHEHUH B KOHTEKCTE 00bEeINHE-
HUSI TEPPUTOPHATIBHBIX OOIINH, KOTOPOE
NpU3BAaHO YIy4YIINTh JAaHHYIO CHTYya-
[IMIO, B Ha3BAaHBIX O0JACTAX Ha CETORHS
SIBIISIETCST 3aKJIa/bIBAHNE 3aKOHOJATEINb-
HBIX OCHOB JUIsI ()OPMHUPOBAHUS U aJhb-
HEHIIero pa3BHUTHS HOBBIX IOJXOJOB
K peaJn3anny MeCTHBIX OIO/KETOB H CO3-
JTAaHMIO LIKaJIbl OaJIaHCUPOBKHU «OOIKET-
HOH CIIpaBeUIMBOCTHY, YUUTHIBAS T10JIO-
s)keHus: EBpomneiickoif XxapTuu MeCcTHOTO
camoynpasienus. [IpuBnedeHue omnbita
€BPONEHCKUX  NapTHEPOB  JIOJDKHO
noMoub Ooisiee 3(G(HEKTUBHO HCIIOIB30-
BaTb HMHCTPYMEHTApPHH JIELCHTpaIn3a-
uuu 111 GOPMHUPOBAHUS 1€ECIOCOOHBIX
TEPPUTOPHAIBHBIX OOLIMH, CHOCOOHBIX
aZIeKBaTHO pearupoBaTh Ha COBPEMECH-
HBIE BBI30BBI B TOCYJapcTBE MO odecte-
YeHWI0 €€ TeppUTOPHAIBHOW IeNo-
CTHOCTH.

B wactHOCTH, peusr maér o HeobOXo-
JUMOCTH  peanu3auuu  3PPEKTUBHBIX
WU3MEHEHUH, a HMEHHO O BHECCHHUHU U3Me-
HeHU! B BromxeTHbIl Koneke YKpauHbI
OTHOCHUTEJILHO: J0OPOBOJIBHOTO MPHCO-
€/IMHEHUS] TEPPUTOPHAIBHBIX OOIIUH,
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3a4MCIICHUS] OTACIbHBIX aJIMHHUCTpA-
TUBHBIX COOPOB B MECTHBIC OHOKETHI,
ocobeHHOCTEH (POPMHUPOBAHUS U HCIIO-
JTHeHHUs  OIOMKETOB  0O0BEIMHEHUSIMHI
U HMX TEPPUTOPHAIBHBIMU OOLIHMHAMH,
(uHAHCOBOM 00ECHEYEeHHOCTH TIpeJio-
CTaBICHUSI AJMHHHCTPATHBHBIX YCIyT
OpraHaMH MECTHOTO CaMOYIPaBJICHHS,
pedopMBl  MEXOIOKETHBIX ~ OTHOIIE-
HUW, u3MeHeHMii B HalloroBelii Kojekc
VKpauHbl U HEKOTOPbIE 3aKOHOIATEIb-
HbIE€ aKThl YKpauHbl OTHOCHUTEIIBHO
HaJoroBoit pedopmsi [7, c. 166].

CambIM BECOMBIM pe3yabra-
TOM  OIODKETHOI  JieLeHTpaIn3aluu
SBJSIETCS. POCT JIOMM MECTHBIX HaJo-
roB u cOOpOB B JIOXOAaX MECTHBIX
oromkeToB ¢ 2,5% B 2012-2014 rr. mo
30% — B 2018 roxmy, B ocHOBHOM Oma-
rojapsi mepenavye OTICNBHBIX HaJIOTOB
" cOOpPOB B MECTHBIE OIO/KETHI.

B 2018 romy o00BEM MECTHBIX
OIO/DKETOB BIIEPBBIE IPEBBICHII 00BEM
rocyIapCTBEHHOTO OIO/KETa U COCTaBUI
52% KOHCOJIMJIMPOBAHHOTO OrOIKeTa
VYkpaunsl. s cpaBaenus: B 2014 rony
ota gons coctapisna 42%. Cranmapt
COOTHOULICHHUS JIOXOJIOB TOCY/IapCTBEH-
HOTO M MECTHBIX OOJ)KETOB OOJIBIINH-
ctBa ctpadn EC — 50:50 — moxer cuu-
TaTbCs TOCTUTHYTHIM [1, ¢. 19].

Takoke cieayeT OTMETUTh HEOOXO0H-
MOCTb CKOOPJHHUPOBAHHOW pabOTHI HaJl
METOJIOJIOTMYECKIM U HOPMAaTHBHO-TIpa-
BOBBIM Pa3/ICJICHUEM TTOJTHOMOYNH MEK-
Iy LEHTPaJbHBIMH TOCYIapCTBEHHBIMHU
OpraHaMy BJACTH, OpraHaMu TOCyHap-
CTBEHHOW BJIACTH HA YPOBHE pPEruo-
HOB YKpauWHbl U MECTHBIMH OpraHaMu
BIIACTH.

K coxanenuro, Ha CEroAHSIIHUN
JeHb OOINMHBI HECYT YOBITKH HU3-3a
OTCYTCTBHSI TNOMOOHBIX mpeobpa3oBa-
Huii. OOecrnieueHre peHIeHUs BBIIIE-
YIOOMSHYTBIX TPOOIEM JOJKHO OBITh
JOCTUTHYTO TyTEM MOBBILICHUS P dek-
TUBHOCTH MEKOIOJKETHBIX OTHOIICHUH
1 yBeIWYCHUS] (UHAHCOBBIX BIMSHUIT 13
TrOCyIapCTBEHHOTO OFO/KeTa, a TaKKe
yepe3 obecreueHrne MeTO0JI0THIeCKOit
OCHOBBI JUISI YCHEIIHOTO OCYIIeCTBIIe-
Husi OropkeTHOU pedopmbl. Kpome Toro,
HE00XOJIMMO CO3/1aTh TOCYIAPCTBEHHYO
UHOOPMAIIMOHHYIO CHUCTEMY, KOTOpast
Oyner BKIOYAaTh B ce0s BO3MOXKHO-
CTH OCYILIECTBJICHUS MPOBEPOK PabOTHI
MECTHBIX OPI'aHOB BJIACTH U MPEIOCTaB-
JICHUE MPEAJIOKEHHH O Mepax KOHTPOJIS
3a e¢ BeImoiHeHHeM. OpraHbl BIIAcTH,
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IIPEACTAaBUTEIHN OOIECTBEHHOCTH JIOJIXK-
Hbl OBITH AKTMBHO BOBJICYEHBI B ITOT
mporecc, 4Tro0bl MMETh BO3MOXHOCTb
CaMOCTOSITENILHO KOHTPOJIUPOBATH
HCIOJIB30BAHUE HMMEIOIUXCS Y OOLIMH
pecypcoB W  CIOCOOBI  HAKOTLICHHS
CPEICTB JUISl PELICHHS COLMAIbHO-IKO-
HOMHYECKUX TNPOOJIEM B COOTBETCTBUH
C TOCYIapCTBEHHBIMH IPHOPUTETAMH
[3, c. 43].

Ha ypoBHe OOLIMH CEromHs OTH
MPOLIECCHl MPOTEKAIOT MEIJICHHO, IJIaB-
HBIM 00pa30M, U3-3a HENPUHSATHS BbILIC
MIPOAHAIM3UPOBAHHBIX  3aKOHOAATEIIb-
HBIX MHUIMATHB ¥ YBEJIWYEHUS 00bEMa
pacxol0B pecypcoB B peruoHe. XoTs
CEroJHs 4YaCTHYHO PeaIn3yeTcst MPaKTH-
Ka 3aKJIIOYEHHs JIOTOBOPHBIX COIVIallle-
HUIl MEXJY Pa3HbIMH OOBbEIUHEHHBIMH
TEPPUTOPHAIBHBIMU OOIMHAMH, 3aKO-
HOJATENIFHOE PETYIMPOBAaHUE KOTOPBIX
SIBISICTCS  4aCThiO pedopM MECTHOTro
camoympasieHus. Takue conialeHus
MO3BOJISIIOT JCJICTHPOBATh KOHKPETHBIC
3aga4 M OOBCIUHATH PECYpChl JUIS
COBMECTHBIX TPOEKTOB, pacrpeeIcHus
HHQPACTPYKTYPHBIX PECYpCOB U CO3-
JAHUS COBMECTHBIX HCIIOJHHUTEIIBHBIX
OpPraHOB WJIM NPEINPUATHI JUIS BBIOJ-
HEHMs COBMECTHBIX 3aja4, 4To Tpelyer
MPEeX/ie BCEro B3aMMOJCHCTBUS MEXKIy
cyObeKTaMH XO3sIHCTBOBAaHMs, OpraHa-
MU TyOJIWYHOH BIacTH, o0OIIECTBEH-
HOCTBIO, TEPPUTOPHAIBHON OOIIMHOI.
IIo cocrosHuio Ha mepBoe IOILYroAue
2018 roga Gonee 860 oOmmH nmoanuca-
mu 199 cornameHuit 0 cOTpyaHUYIECTBE
B chepe ympasieHUs HHPPACTPYKTYp-
HBIMH  MPOCKTaMH, MPEIOCTABICHHS
KOMMYHQJIBHBIX ~ YCIIyT, 0Opa3oBaHUs,
3lpaBoOOXpaHeHus u T.1. [9, c. 359].

Takue TeHAEHIMH MOTYT IO3BOJIUTh
TEPPUTOPHAIIBHBIM O0IMHAM B Oyay-
meM oOecrHeduTh Haexamee (QyHkK-
LIUOHUPOBAaHUE OIODKETHBIX YyUpexK/e-
HUIl W pelIeHHEe MPEeUMYIIECTBEHHOTO
KOJIMYECTBA BOIIPOCOB CBOETO COLHAIIb-
HO-?KOHOMHMYECKOTO Pa3BUTHUS CAMOCTO-
SATENBHO, 0e3 oOpamieHus K ICHTPaIb-
HBIM TOCY/IapCTBEHHBIM OpraHaMm u 0e3
BBIJICJICHHSI JIOTIOJTHUTEIBHBIX CPEJCTB
W3 TOCYyAapCTBEHHOTO OIO/KeTa.

B VYkpanHe HeomHOKpaTHO 00CyX-
JIAJINCh MOJOOHbIC TEH/ICHIIUU HE TOJb-
KO /ISl OTpeNeNICHUs M pa3rpaHUueHUs
MIOJTHOMOYMH ~ MEXAY TEpPUTOPHAIb-
HBIMH OOLIMHAMHM W MEXJy OpraHaMH
BJIACTH, a TAKXKe MOTPeOHOCTEH B KOJU-
yecTBe (DMHAHCOBBIX PECYpPCOB Ha Kax-

JIOM HUX YPOBHE peajd3aluu, HO U I
pa3BUTUS PETHOHAIBHOIO U MECTHOIO
CaMOYNpAaBICHUN B IENOM, B COOTBET-
CTBUM C IOJIOKECHUAMHM EBponeiickoit

XapTHH ~ MECTHOTO  CaMOyIpaBlICHHS
U B paMKax KOHILCHINHU «HAIJICKAIIETO
YIpaBICHU».

B 1aHHOM KOHTEKCTE Clle/lyeT OTMe-
TUTb, YTO KIIIOYEBBIMU HOJIOKCHUAMU
KOHIETINN  «HAJUISKAIIEro  ynpas-
JICHUS» B COBPEMEHHBIX YKPAaMHCKHX
peanusx JOJDKHO CTaTh olecredeHue
OTKPBITOCTH,  Y4acTHs, OTBETCTBCH-
HOCTH, A(G(EKTUBHOCTH U IOCIEN0-
BaTEJIbHOCTH B MPUHATHU PEIICHUH
MIPEACTABUTEISIMA  TEPPUTOPHAIIBHBIX
o0mH. DTO TOApa3zyMeBaeT «IpuOIu-
JKEHHE» TMpolecca TOCyAapCTBEHHOTO
YIpaBJICHHS K JIFOSIM Ul PACIIAPEHUS
UX HEMOCPEICTBEHHOI0 Y4acTHsl B pas-
JUYHBIX (opMax MECTHOTO U pEervo-
HAJIBHOTO YIIPaBJIeHUH, GopMHUpOBaHUS
TEH/ICHIIMH N3MEHSIOLIMXCS OTHOLICHUI
B (hopMaTe: «yKpanHCKOE rocyapcTBO —
JIOJDKHOCTHBIE JIMI[A OPTaHOB MECTHOTO
CaMOYIPABJICHUSI — MHCTUTYT TEPPUTO-
pHATBHBIX OOLIMH — TIpaXKJaHUH», YTO
MOXeT ObITh 0c0o0eHHO 3(deKTHB-
HBIM B TEPPUTOPHAIIBHBIX OOLIMHAX
C  JEUEHTPAJIM30BAHHOM  CHCTEMOM
YIPaBJICHHS.

B TO ke Bpems ClieAyeT MOJYepK-
HYTh, YTO MOJCPHH3ALUS IIPOLIECCOB
JICICHTPAIM3alii OOIIHH JJOIKHA OCY-
LIECTBIATBCS B JBYX B3aUMOCBS3aH-
HBIX ¥ B3aUMOJIONIOJHAEMBIX JPYT JIpy-
ra HanpaBJCHUSX: C OJHOH CTOPOHBI,
myTéM CO3[aHUS OPHEHTHPOBAHHON Ha
KIIMeHTa-noTpedurens  (rpaaaHuHa)
CHUCTEMBI yNpaBICHHSA, KOTOpas CTaHET
HEOTHEMJIEMBIM 3JIEMEHTOM MEXaHU3Ma
COLIMAJILHO-DKOHOMUYECKON U COLHAIIb-
HO-TIOJIUTHYECKOI 3alllUThl HMHTEPECOB
rpaXJaH KOHKPETHOW  TEppPUTOPHH,
a ¢ JIpyrol CTOPOHBI, 4Yepe3 CO3/IaHHE
¢ ¢pexkTuBHON  cucTemMbl  obecmeue-
HUSI MYHHUIMNAIBHBIX IPaB YEIOBEKa,
C TOMOIIBI KOTOPOH OyayT peaiu-
30BBIBATHCS HE TOJIBKO €r0 MHTEPECHI,
KOTOPbIE CUCTEMHO CBSI3aHBI C MECTHBIM
CaMOYIpaBJICHUEM, TapaHTHSIMU €ro
CYLIECTBOBAaHUS,  (YHKIHMOHHPOBAHHS
U peajM3alui, HO M C peanusanuei
CHUCTEMHOI0 KOMIUIEKCA KOHCTUTYIHOH-
HBIX MpaB, CcBOOOA H O0OS3aHHOCTEH,
KOTOpBIE, €CTECTBEHHO, pPEaTH3yITCS
YEJI0BEKOM Ha JIOKAJIbHOM YPOBHE (yHK-
LUOHUPOBAHUS COLMyMa B IIpenesiax
TEPPUTOPHAIBHOI OOLIHHBI.

Kaxxmoe u3 3THX HampaBieHUi mpe-
JycMarpuBaeT (HOPMHpPOBaHHE HACTO-

AIUX  JUACPOB  TEPPUTOPUAIBHBIX
OOIIMH, KOTOPbIE T'OTOBBI U CIIOCOOHBI
MOHATH U PEaTN30BaTh CBOIO YIPaBIICH-
YECKYIO IeATEIbHOCTh KaK €XKEAHEBHYIO
YCIIyTY, HIPEA0CTABISEMYI0 YKPaHHCKO-
My oOmiectBy u crpane. X ocHOBHas
00513aHHOCTb JIOJIXKHA COCTOSITh HE TOJIb-
KO B TOM, YTOOBI pa3BHBaTh MECTHYIO
HH(PACTPYKTYpPY, B YaCTHOCTH JTOPOTH,
CHCTEMBI DJIEKTPOCHAOXKEeHUsI, HH(OpP-
MAIMOHHBIE CETH, OOBEKTHI COIIHAIBHO-
r0 ¥ KYJIBTYPHOTO Ha3HauYeHUH, a B TOM,
YTOOBI CTATh KIIFOYEBBIMH WHHUITHATOPA-
MH U 3aMHTEPECOBAHHBIMHU CTOPOHAMHM
JIEMOKPATHYECKUX npeoOpazoBaHuit
B MECTHBIX OpraHax BiacTH, 3(dexTus-
HBIMH JIMJIEPAMH, KOTOpPBIE MOTYT HE
TOJBKO BBIBECTH OOLIMHY W3 KpHU3HCa,
HO U OBITh HACTOSIIEH AIUTON B MpaBU-
tenbeTBe [11].

Ha pernonanbHOM ypOBHE CETrOJHS
Benéresi cinabas pabora mo pa3paboT-
K€ OTpAaCIeBBIX CTPATETHH pPa3BUTHS
KOHIICTIIIMH COIMAJIFHOTO IapTHEPCTBA
MEXIy TEppUTOPHAIBHBIMH OOIIMHA-
MH U PETHOHAJIHHON BIACTHIO, KOTOPEIE
YUNTBIBAIOT ~ KOHKPETHOE  COLUAlIb-
HO-?KOHOMUYECKOE DPa3BUTHE KaX10TO
OTAEJIBHOTO PEruoHa, HaJIU4YMe Mare-
pPHAIBHBIX U YEJIOBEYECKUX PECYpCOB,
CIELMAINCTOB KOHKPETHOW HalpaBlICH-
HoctH [1, c. 42].

Takasi KOHIENLMUS, Ha HaIl B3I,
JIOJDKHA OBITh HAIlpaBJIeHA Ha IOBbIILIE-
HHUE POJIM M OTBETCTBEHHOCTH OOLIMHBI
32 e  COLMaIbHO-IKOHOMHYECKYIO
6e301acHOCTh U yCTOWYMBOE pa3BUTHE
peruoHa B 1enoM. [yist Toro 4To0b! gaH-
Hasi koHenuus dPGHeKTuBHO GYHKIHO-
HUpPOBala, CTOUT YCOBEPIICHCTBOBATbH
MEXaHU3MBI KOHTPOJIS 3a JeICHTpaIn3a-
e, BHEAPEHNEM IPOEKTOB COIHATb-
HO-9KOHOMHYECKOTO Pa3BHTHSI PETHOHA
B OOIIMHAX, a TAaK)Ke 00eCIeunTh HaIe-
JKAIlUi ypOBEHb M Ka9eCTBO WH(POPMHU-
pOBaHHUS HACEJICHUSI.

BuiBoabl. Takum oOpa3om, coBpe-
MEHHOE COCTOSIHUE Pa3BUTHS HHCTUTYTA
TEPPUTOPHAILHBIX OOLIMH B YCIOBHAX
JICIIEHTPAIM3allMN BIACTH B YKpaumHe
XapaKTEepU3yeTcsi HEKOTOPbIMU  II0JIO-
JKUTEIBHBIMU  CIIBUTaMH,  KOTOpbIE
JIOJDKHBI CO3/aTh YCJIOBHS Ul yCIell-
HOTO COIIMAJIbHO-9KOHOMHYECKOTO pa3-
BUTHUSI TEPPUTOPUIl M CHOCOOCTBOBATH
YIy4YIOICHWIO KadecTBa JKW3HM Hacele-
HUS, a TaKKe IIOBBIIIEHUIO KadecTBa



[IPEAOCTABIAEMbIX
HBIX ycayr. MoOunu3anus coluaib-
HBIX PECYPCOB, B YaCTHOCTH aKTHBHOE

aIMUHUCTPATUB-

yyacTHE€ BHYTPEHHE IepeMeIlEHHbIX
JIUL, PECYPCHI KOTOPBIX XapaKTepU3y0T-
sl BBICOKMM YPOBHEM TPY/IOBOT0 1 00pa-
30BaTCJIbHOTO ITOTCHIHMAJIOB, SBIISACTCS
pecypcoM, KOTOpBIM emé He HCHOJIb-
30BaJICSI B JIOCTAaTOYHOW CTETEHW IS

pelICHHsT  MPHOPUTETHBIX  TpobiieM
obmiecTBa.

OmHuMy M3 HauOONBIIMX  TIPOOIeM
pasBUTHS  TEPPUTOPUANBHBIX  OOIIMH

B YCJIOBUSX JCLEHTPAJIM3aLiK SBISIFOTCS
CJIMIIKOM MEUICHHOE (POPMUPOBAHHE KO-
HOMHYECKH CaMOIOCTATOYHBIX COOOIIECTB,
OTCYTCTBUC M3MEHEHUH B AIMUHUCTPATUB-
HO-TEPPUTOPHAIBHON CTPYKTYype YKPaHHBI,
Hed((PEKTHBHOE — pa3/iesieHUE  IIOJTHOMO-
uuil MEXJYy OpraHaMHU IOCYNApCTBEHHOIO
YIPABICHHS M MECTHOTO CaMOyIpaBie-
HUA, MCEXKIAY pPasHbIMU YPOBHSMU Opra-
HOB MECTHOTO camoyIpaBieHus. [Ipo-
0JIeMOIl  SIBJISIETCS  TAK)XKe€ HENOCTATOYHAas
OCBEIOMIIEHHOCTB OOLIECTBEHHOCTH O IPO-
reccax JeleHTpaIn3aliy, CyTH JeLeHTpa-
JM3aMK ¥ €€ 3HAYMMOCTH JUIS MECTHOIO
9KOHOMUYECKOTO Pa3BUTHsI (IIPHBJICUYCHHE
WHBECTHLUH, pacCHIUpEeHHe OTEYeCTBEH-
HOTO  TIPEANPHHUMATEILCTBA).
9TUX OPOONIeM JODKHO CIOCOOCTBOBATH
CO31aHHIO B YKpaI/IHe OKOHOMHYCCKHU CaMO-
JIOCTATOYHBIX TEPPUTOPUATBHBIX OOIIUH,
TIOBBIIICHUIO Ka4€CTBa INPCAOCTABIIACMBIX
OpraHaMH  MECTHOTO  CaMOYTIPaBIICHUsI
YCIIYT ¥ YPOBHS )KU3HH TPaXKIaH.
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NHO®OPMAIMS Ob ABTOPE

Xpyu Cepreii BukropoBuu — acnu-
paHT Kadeapbl TOCYIapCTBEHHOIO yIIpaB-
JeHUsT W MECTHOTO CaMOYTNpPaBICHUS
JlHemponeTpoBCcKOro PETHOHAIBLHOTO
MHCTUTYTa TOCYAApCTBEHHOTO YIpaBlle-
Hust HanmonanbHOM akajneMuu rocynap-
CTBEHHOTO ympasieHus npu [Ipesnnente
Ykpauns!
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MPOBJEMA YPE3MEPHOT'O ®OPMAJIN3MA M ITPABO
HA JJOCTYH K CYY B I'PAXKJIAHCKOM CY/IONPOU3BOJCTBE
B KOHTEKCTE NMMPUHIINTIA BEPXOBEHCTBA TTPABA

Tarssina IYBUHA,
KaHIUIAT FOPUINIECKUX HaAYK,
JIOLIEHT Kadepbl TPaXKIaHCKOTO Mpoliecca
HannoHanbHOTO FOPUINYECKOTO YHUBEpCHTETa UMEHH SIpociaBa Mynporo

AHHOTALUS

B crarbe paccMaTpuBarOTCsI Cllydan HapyIIeHHs paBa Ha CIpaBe/UTMBOe CyAeOHOe pa3oupaTebCTBO, 3aKPEIUIEHHOTO B 11. 1 CT. 6
KoHBeHIMH O 3aIliTe NPaB YeJI0BEKa M OCHOBHBIX CBOOOJ, B YaCTHOCTH HApYILICHMS IpaBa Ha JOCTYI K CyIy M3-32 YPE3MEPHOIO
(bopmanu3ma, TOMyIEHHOTO HAIMOHAIBHBIMHU CYJIaMH MIEPBO M BBICIIMX WHCTAHIMI [TPU PACCMOTPEHNH IPAXKIAHCKHX JIe1. AHAIN3
MIPOBOHTCS Yepe3 MPU3My TPUHIMIIA BEPXOBEHCTBA MPaBa, KOTOPBIH SBISETCS OCHOBOIMOIATAIOIIMM MPUHIMIIOM TIpaBa B IeMOKpa-
THYECKOM 001ecTBe. AHAIM3 NPakTHKU EBponeiickoro cyza 1o nmpaBam 4eioBeKa MO3BOJISIET aBTOPY BbLACIUTH KOHKPETHBIC MIPABHIIA,
KOTOPBIX JIOJDKHBI IIPHICPIKHBATHCS HAIIMOHATIBHBIC CY/IbI TPU TOJIKOBAHHH HOPM TPaKIAaHCKOTO MPOLIECCYaTbHOTO 3aKOHOIaTEIbCTBA,
4TOOBI H30€KaTh YpE3MEPHOTo (hopmMannuima.

KurioueBsle ci10Ba: upe3MepHbIil popManim, JOCTYII K CY/y, IPABO Ha CIIPaBEUIHBOE CyAeOHOe pa3dupare bCTBO, BEPXOBEHCTBO
npaBa, KOHBEHIIMS O 3alIMTE MPaB YeI0BeKa 1 OCHOBHBIX CBOOO, EBpomeiicKuii Cy/1 110 mpaBaM 4eoBeKa.
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SUMMARY
The article is devoted to the cases of violation of the right to a fair trial, enshrined in paragraph 1 of Art. 6 of the Convention for
the Protection of Human Rights and Fundamental Freedoms, particularly the violation of the right to an access to court because of the
excessive formalism, allowed by national courts of first instance and higher courts in civil cases. The analysis is conducted through the
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IlocTranoBka mnpod/iaeMbl H aKTYy-
AJIBLHOCTh TeMbl HcciegoBanus. IIpo-
LecCCyallbHOE MPaBO MpEeLyCMaTpPUBACT
HEOOXOAMMOCTh CTPOTOTO  COOFONEHIS
TpeOOBaHM TIpOIeCCyaTbHOH  (OPMBI,
KOTOpasi TOJDKHA COOTBETCTBOBATh CTaH-
JapTaM IIpaBa Ha CIIpaBeIIMBOE CyaeO-
HOe paszOuparenscTBo. [Ipm 3TOM NpHH-
LIMIT IIPABOBOI! onpenenéHHOCTH TpedyeT,
4YTOOBl IPOIECCYalbHbIE HOPMBI ObLIM
c(hOpMyYIHPOBAHBI C TOCTATOYHOM cTerie-
HBIO YETKOCTH M ObUIM IPEJCKa3yeMbIMU
JUISl YY4aCTHHMKOB Jenla. B oredyecTBeH-
HOM JOKTPHUHE TI'PKAAHCKOIO IpOLec-
CyaJIbHOTO TpaBa OOIIENPU3HAHHO, YTO
B TpaXKJAaHCKOM TIIporiecce JeiicTByeT
CHENNAIBHO-T03BONINTENBHBIM  CIIOCO0
MIPaBOBOTO PETYIHPOBAHMS, CMBICT KOTO-
poro cBomuTCA K (hopMmyrsie: «pa3penieHo
TO, 9YTO TPSIMO TPEIyCMOTPEHO 3aKO-

HOM», BMECTE C 9TUM (aKTHIECKOe MOBe-
JIeHWe YYaCTHHKOB Jella, TO €CTh Jei-
CTBUS, KOTOpbIE HE PErIaMEHTHPOBAHBI
MPOLECCYalbHbIM  3aKOHOAATENILCTBOM,
He npomyckarorcs. Ilpu 3ToM HeykocHuU-
TEJNbHOE COOJIOCHUE MPOIECCyaTbHOTO
pernameHTa TpeOyeTcs Kak OT Ccyna, Tak
U OT YYaCTHUKOB IPOU3BOJCTBA, BEIb €r0
HECOOMIOZICHHE MOXKET CBHCTEIbCTBO-
BaTh 0 HapymeHuH 1. 1 cT. 6 KonBenmuu o
3aIUTe TpaB YeJIOBEKa M OCHOBHBIX CBO-
oon (mamee — EKIIY). Onrako mpakTHka
EBpomneiickoro cyna mmo npasam 4esloBeKa
(manee — ECITY) moka3bIBacT, 4T0 B HEKO-
TOPBIX CIyYasX CIJICTIOe CIIEI0OBaHUE HOP-
MaM MPOIECCYaTbHOTO 3aKOHO/IAaTEIbCTBA
MOYKET UCKakaThb CaMy CYLIHOCTb IpaBa
Ha CIpaBeIInBOe cyneOHoe pa3dupa-
TENbCTBO. Takoe $SBIEHHE B MPaKTHUKE
ECIIY mnomyumno Ha3zBaHHE upe3Mep-

HOTO (hopMalIu3Ma, W €ro HCCIEeOBaHUE
COCTaBIIsICT OOINBIION HHTEPEC C TOYKH
3pEHHS IIEPEOCMBICIICHHS IOTMAaTHIECKAX
[IOJIOKCHUI OTEYECTBEHHON JOKTPHUHBI
TPaXXJAHCKOTO TIPOIECCYaTbHOTO  Ipa-
Ba KacaTellbHO NPUHIMIA 3aKOHHOCTH,
TPaXKIAaHCKOHM TIpoleccyanbHOl  (POPMBI
U JAUCKPELMOHHBIX IOJIHOMOYHUI cyna
B KOHTEKCTE OCHOBOIIOJIAraloLIero MpUH-
L1MIIa BEPXOBEHCTBA MpaBa.

CocrosiHMe ucc/Ie10BAHUS NPodJie-
matuku. [IpoGieme upesmepHoro op-
Maiu3Ma He yAENSUIOCh TOJHKHOE BHUMa-
HUE Ha CTPAaHUIAX HAYYHOH JIUTEPATYPHI.
Cpenu penKux HCCIIEOBaHUN IO 3TOM
mpoOJeMaTuKe HEOOXOTUMO BCIIOMHHUTH
crarbu S1.A. bepnastoka u H.JO. Cakapsr.
Hapsiny ¢ 9THM KOMITIIEKCHOTO HCClle1oBa-
HUS (PeHOMEHA «Ipe3MepHOro Gpopmaus-
Ma» B TPa)<IaHCKOM CYJOIIPOU3BOJICTBE



B €r0 B3aMMOCBS3H C IPHHIMIIOM BEPXO-
BEHCTBA IIpaBa B JIUTEPAType HE MPOBO-
JTHIIOCH.

Lenaplo cTraTbu SBISETCS HCCIEHO-
BaHue (peHoMeHa upe3MepHOro ¢opma-
nu3Ma CKBO3b mpusmy mpaktuku ECITY
0 HapyIICHWU TpaBa Ha JOCTYN K Cymy
B TPXIAHCKOM CY/IOIIPOHM3BO/ICTBE B KOH-
TEKCTE€ OCHOBOIIOJIATAIOIIETO MPUHINIA
BEPXOBEHCTBA IIpaBa.

H3noxkenne OCHOBHOTO MaTepHa-
aa. [pexxae BCero CTOMT 3aMETUTh, YTO
nosiBiieHue B npakruke ECITY pemennid,
B KOTOPBIX KPUTHUKYETCS CIUIIKOM (op-
MaJbHBIH TOAXOJ K NPUMEHCHUIO HOPM
MPOLIECCYAIBHOTO 3aKOHOAATENbCTBA HE
CBHUJCTEIBCTBYET 00 OTPUIAHMU Bax-
HOCTHM KOHIIENITa 3aKOHHOCTU B paMKax
KOHBEHLIMOHAJIbHOH CHUCTEMBI, KOTOPBII
SIBISIETCSI OAHUM W3 KIIIOUEBBIX JJIEMEH-
TOB TNPUHIONINA BEPXOBEHCTBA IPaBa,
Ha 9éM HEOJHOKPATHO AaKIEHTHPOBAJT
BanManue cam ECIIY. B ero mpakrtuke,
B YaCTHOCTH, OTMEYaeTcs, 9To colmoze-
HUE (HOPMAIBHBIX HOPM TPAXKIAHCKOTO
CYIIOTIPOM3BOJICTBA, KOTOpPHIE MO3BOJISTIOT
CTOPOHAM TIO JIeJly AOCTUraTh YperyJu-
POBaHUsI I'PaKIAHCKOTO CIIOpa, SBIISETCS
MOJIC3HBIM ¥ BaKHBIM, BE/Ib OHO MOXET
OrPaHUYUTH JUCKPELIMOHHBIC IOJIHOMO-
4usi, 00ecCreYuTh PaBEHCTBO IIPOILECCY-
QJIBHBIX BO3MOXKHOCTEH CTOPOH IO Iy,
NpeIynpeuTh TPOU3BOJ, CHOCOOCTBO-
BaTh 9 YEKTHBHOMY PACCMOTPEHHIO CIIO-
pa ¥ pa3pereHuio ero B pa3yMHBIH CPOK,
a Tak)Ke rapaHTHPOBATh MPABOBYIO OMpe-
JIeNEHHOCTD M yBaXkeHHUe K cyxy [1].

CTOuT 3aMeTHTh, YTO B paMKax KOH-
BEHIIMOHHOW CHCTEMBI TIOHATHE Ype3-
MepHOro Qopmanusma ynorpeodiusercs
ECIIY npu mnpoBepke MNpUEMIEMOCTH
kanob B coorBercTBUU co cT. 35 EKITY.
B uactHOCTH, B 3TOM KOHTEKCTE OTMe-
yaercs, 4to cT. 35 EKITY orHOCHTEIBHO
TpeOoBaHHUs 00 HCYEpIIAaHUH BCEX BHY-
TPEHHUX CPEICTB IPABOBOM 3aIlUThI
JIOJDKHA TIPUMEHSTBCSI C OMpeneNEHHOMN
CTENeHbI0 THOKOCTH U 0e3 Ype3MEepHOro
dbopmammzma [2, c. 3]. ECIIY neomHO-
KpaTHO MOAYEPKUBAJ, YTO JTO IPABUIIO
ClIleyeT NPUMEHSTh C JOJDKHBIM BHU-
MaHHEM K KOHTEKCTy. Takoe mpaBwio He
SIBJISIETCS] aOCOIOTHBIM M HE MOXKET TpPH-
MEHATBCS ABTOMATHYECKH; pelias 3TOT
BOIIPOC B&KHO YYUTHIBATh KOHKPETHbIE
oOcTosTeNbCTBA Jiesia. DTO 03HAYAET, YTO
cpeau npoyero ECIIY nomkeH yduThl-
BaTh HE TOJIBKO HAJIM4YME OQHLIHUATIBHBIX
CPEICTB 3alUThl B IPABOBOH cuUCTEME

JoroBapusatomieiics CTOpOHBI, OJHAKO
U oOmuil TpPaBOBOW KOHTEKCT, B KOTO-
pOM OHH JEHCTBYIOT, a TaKKe IJMIHBIE
obcrosarenscTBa 3asButens. ECITY mon-
JKeH TPOAHAIM3UPOBaTh C YUETOM BCEX
00CTOATENBECTB e, IPUHSUIIN JTH 3asBU-
TEIIH BCE Pa3yMHBIE MepbI, YTOObI Hcuep-
NaTh HAllMOHAJIBHBIE CPEJICTBA MPABOBOM
3aumThl [4]. MHTEepecHO, uTO B Aalib-
Heimeit npaktuke ECIY momuepknydn,
Hanpumep, B aene “Sovtransavto Holding
v. Ukraine”, 4ro aHaJOIMYHBINA IOIXO.I
C  COOTBETCTBYIOUIMMHU  HM3MEHEHUSIMH
JIOJDKEH MPUMEHSTBCS U K CITydasiM Hapy-
menns 1. 1 ct. 6 EKIIY [5]. U3 atoro cre-
JIyeT, 9TO CHaJaja MOHATHE YPEe3MEPHOTO
(hopmanm3Ma MCIOIB30BATOCH B KOHTEK-
CTE OMpe/eNIeHNs IPUEMIIEMOCTH a0,
noxaBaeMbix B ECITY, To ecth mpu pere-
HUY BoIpoca o octyme k camomy ECITY,
OJJTHAKO CO BPEMEHEM CO3BYUHBIH TOIXOL
Hayall MPUMEHAThCA M K JIellaM, B KOTO-
pBIX MOABIMACS BOMPOC O HApyLIEHUU
1IpaBa Ha JJOCTYH K HallMOHAJIBHBIM Cy/laM
B KoHTekcTe 1. 1 ct. 6 EKITY.

Yame Bcero BOMPOC UYPE3MEPHO-
ro ¢opmanu3Ma BO3HHKal B IIPAKTHKE
ECIIY npm paccmMoTpeHHH 1€l O Hapy-
IIEHNH TIpaBa Ha JOCTYN K Cyay, KOTJa
HAIMOHAJBbHBIE CYJbl TPUMEHSUTH HOPMBHI,
peTyIupyIonye MpueMIeMOCTb HCKOBBIX
3asBICHUI WM aNeUIIMOHHBIX, WIN
KaCCallMOHHBIX JKaJlo0, HEeIoce0Ba-
TEJIEHO WJIA ¢ 0CO00H CTPOTOCTBIO U, KaK
CJIE/ICTBHE, BOOOIIE OTKa3bIBAIM B pac-
CMOTPEHMH JieJIa UM Oy CKE K IEPECMO-
Tpy Jena CyJaMH BBICHINX WHCTaHIMM.
B stom konrtexcte ECIIY HeomHOKpaTHO
OTMeuall, YTO TPaBo Ha JOCTYH K Cydy He
ABJIseTCS aOCONIOTHBIM, @ JIOJDKHO MOJI-
JIe’)KaTh OTPAaHUYEHUSIM, BEJ(b UMIUIUIUT-
HO TIPEAIIONAraeTcsi HeoOXOIUMOCTh €ro
PETYINpPOBAHUS CO CTOPOHBI TOCYJapCTBa.
B cBs131 ¢ yka3aHHBIM HEOTHOKPATHO MO/~
4€pPKUBAJIOCh, UTO CaMo TI0 cebe HaIndne
TpeOOBaHMH K MCKOBOMY 3asIBICHHIO MIITH
aTeJUISIIIMOHHBIM  JTHOO  KacCaIllMOHHBIM
xKaimobaM, HampuMmep, yCTaHOBJICHHE
CPOKOB HCKOBOW JIaBHOCTH HIIM CPOKOB
00KaJIOBaHHs PEIICHUH, HEOOXOAUMOCTh
MOIauu KONMH JOKYMEHTOB B COOTBET-
CTBYIOILIEM KOJIMYECTBE, HEOOXOAMMOCTh
MIPOXOXK/IEHHS ONpeeNEHHBIX MPOLETYP
KaK yCJIOBUSI ISl OTKPBITHSI IPOU3BOACTBA
(B 4aCTHOCTH, MPETEH3MOHHOTO MOPSIIKa,
MeJIUaluy U T.J.), yCTAaHOBJICHHUE JCHEXK-
HOT'0 IOpoTa st 00KaJI0BaHUS CyACOHBIX
pemieHni, 00sA3aTeIbHOE  IPEICTABH-
TEJBECTBO AJBOKATOM JIMIA B CyJax BBIC-
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IMX WHCTAHIMH U T.J., — JICTHTUMHBIMH
OrpaHUYCHHUSIMH TIpaBa Ha JIOCTYII K CYY,
KOTOpBIE NPECIEAYIOT JETUTUMHYIO 1EJb
HaJUISKAIEr0 OCYIIECTBICHHS MPaBOCY-
ous. Hapsity ¢ 9THM mpu paccMOTpeHUH
kano6 Ha Hapymenue n. 1 ct. 6 EKITU
ECTIY xaxnelii pa3 OLIEHUBAET, HE MpHU-
BEJIO JIM HCIIOJIB30BAaHUE COOTBETCTBY-
IOIIUX HPaBWI MPUEMIIEMOCTH JKaJOObI
K 4pe3MepHOMY (hopMalI3My CO CTOPOHBI
Cy/a, YTO JIMILKJIO JIMLO TIpaBa Ha JJOCTYII
K Cyly U TpPOTUBOPEUHIIO CaMOW CYyTH
TaKoro Tpasa [6].

Amnanusupys aena, B kotopsix ECITU
KOHCTAaTHpOBAJI HapylIeHHE IpaBa Ha
JOCTYTI K CY/ly M3-3a Upe3MepHOro Gopma-
JM3Ma CO CTOPOHBI HAIIMOHAJIBHBIX CY/IOB,
MOXKHO CJIeJIaTh BBIBOJ, YTO B IEJIOM yKa-
3aHHbIE CHUTYallUM KacaroTCsl peaKLluu
HalMOHAJBHBIX CYyI0B Ha (OpMajbHbIC
OLIKOKHU MpU 0OpAIEHUH B CY/IbI IEPBOI
WIN BBICHIMX HMHCTAHILMH, JOMYNIEHHBIX
TEMU WJIM UHBIMH JIMIAMH, B 4YacTHO-
CTH, CTOPOHAMH, UX MPEICTABUTEISIMH,
pabOTHUKAaMHK Cy/ia, IPYTUMHU JIOJDKHOCT-
HBIMH JIMIAMH. B CBsI3M C yKa3aHHBIM
[IPOAHAIM3UPOBAHHBIC ~PELICHHS MOXK-
HO OOBCAMHUTH B HECKOJBKO KITFOYEBBIX
IPYII U TMPEAJIOKHUTh TPaBUIIA, KOTOPHIC
JIOJDKHBI ITPUMEHSATBCS HAIMOHAIBHBIMU
CYAaMH C IIeJIbI0 HEIOIMYIIEeHHs Ype3Mep-
Horo (hopMaM3Ma IpH BbISBICHUH TaKHUX
OLIMOOK, KOTOPBIE MOTYT OBITH CBEJCHBI
K HECKOJIBKUM KJIFOUEBBIM TTOJIOKESHHSM.

Bo-nepBbix, cmopona ne moxcem
omeeuams 3a OWUOKY, Komopas He
3aeucena om eé eonu u Oviia oonyuie-
Ha npeocmasumeniAmu Op2aHoE 20Cy-
0apCmeenHoll 61acmu iy mpemovumu
AUYAMU, YHOIHOMOYEHHBIMU HA CO6EP-
uienue OmoenvHuIX QYHKUUIl 60 6pe-
Ma npouseodcmea no odeiy. Bo MHOrux
Jie7ax 3asiBUTEIN OBUTH JIMILICHBI MpaBa
Ha JIOCTYH K Cyly M3-3a TOTO, 4TO pador-
HUKaMH CyZa, APYTHUX TOCYAapCTBEHHBIX
OpPraHoB WIM JPYTMMH JHMIAMH ObLIN
COBEpIICHBl OMIMOKM Ha H3Tare MHoja4yu
WIN PErHCTPAllUM MCKOBBIX 3asBICHHUH,
YTO MPUBEJO K HapyueHUIo (opmalb-
HBIX TpeOOBaHMH HX IPUEMIIEMOCTH,
B pE3yJIbTaTe Yero JIMIaM ObLIO OTKA3aHO
B IIpaBe Ha JIOCTYII K cyny. FlHaue roops,
MOKHO CJIeJIaTh BBIBOJ, 4TO IO OOIIeMy
MpaBHJIy B BHHY CTOPOHaM MOTYT CTa-
BUTBCS TOJIBKO UX COOCTBEHHBIC OIIMOKH
Tpy 00paIIeHNH B CyJ] WM 00)KaTOBaHUI
cyneOHbIX penreHuit. Jlena, oTHeCEHHbIC
K YKa3aHHOW KaTeropuH, MOXHO yCIIOBHO
pa3leauTh Ha JIBE TPYIIIbI B 3aBUCUMOCTH
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OT TOrO, KeM OBbLIM JOIYILIEHBI COOTBET-
cTBytomue omubOku. K mepBoil rpymme
OTHOCATCS dela, 20e owudKa bvlia 0ony-
WeHa OONHCHOCMHBIMU JUYAMU CYOd UTU
opyeumu 20Cy0apCmeeHHbIMU OPeaHAMU.
Tak, HanM4Ke Ype3MepHoro hopmaanma
KOHCTAaTHPOBAIOCH B fiene “Boulougouras
v. Greece”, tae KaccaloHHas >Kajio0a
Obuta TpHU3HAHA HEMpPUEMIIEMOH W3-3a
OTCYTCTBHS Ha HEH Moammcu cyaeOHOro
peructparopa. B cesasu ¢ stum ECITYH
OTMETHJI, YTO HAIMOHAJIBHBIN CyJl HakKa-
3aJ1 3asBUTEINA 3@ YUCTO KaHLEISPCKYIO
OIMOKY, YTO SIBJISETCS HEJOITyCTHMBIM,
BE/lb CKpEIJICHHE IOAMKUCHIO IPOLEcCy-
QJIIBHOTO JIOKYMEHTa, KOTOPBIH MoAaércs
B Cyl, SBJsI€TCS OOSI3aHHOCTBIO Cy/e0-
HOro peructparopa [7]. AHanoruyHas
CUTyallusi MMeJla MeCcTo M B Clydae,
Koraa oduiep MONUIUH, KOTOPBIA ObLI
OTBETCTBEHHBIM 32 PETHCTPALHIO KaJI0O
B Bpicimii agMUHUCTPaTUBHBIN CyJ, TaKk
KaKk HaOMOHAJIFHOE 3aKOHOJATENECTBO
MpeayCMaTpUBaJIO0 BO3MOKHOCTH TMOJa-
BaTh TaKWe aJoObI Yepe3 OpraHbl MOJH-
Y, HE BHEC PETrHCTPAIMOHHBIA HOMEpP
#ajg00bl B JICTIO3UTHYIO BEAOMOCTb, KaK
TOro TpeOOBAJIO HAIMOHAJIBHOE 3aKOHO-
narenbcTBo [8]. Ko Bropoii rpymnme oTHO-
cATCsL Oena, 20e owubKa dvlia 0onyweHa
opyeumu  auyami,  YNOIHOMOYEHHbIMU
Ha ocyujecmeienue onpeoenéHHulx Oeli-
cmeutl 60 8pems npouU38oo0Cmsed no Oeiy.
Tax, B mene “Platakou v. Greece” amnen-
JIILUOHHBIA CyJ JOIYCTHII YpE3MEpHBbII
(dbopmanusm, OTKa3aB B MPUHITHH XKAaJO-
OBl M3-32 MPOITyCKa CPOKa aNeIUISIHOH-
HOTO O00XaJOBaHMS, HECMOTps Ha TO,
YTO Cy/IeOHBIM HCIIOJHUTEIEM, KOTOPBIi
OTBeYas 3a JOCTaBKY JOKYMEHTOB, ITHCh-
MEHHO ObUla IIpU3HAHA OMIMOKa OTHO-
CHUTEJIbHO HECBOCBPEMEHHOH Iepeiaun
JIOKYMEHTOB, HEB3Mpasi Ha CBOEBPEMEH-
HOE MX MOJIy4eHHE OT a/IBOKaTa CTOPOHBI.
B sTOM nene, HECMOTpS Ha OTCYTCTBHUE
cTaryca TOCYIapCTBEHHOTO — Clly)Kallle-
ro y CyneOHOr0 HCIOMHUTENS, KOTOPBIi
10 HAIMOHAJIBHOMY 3aKOHOJATEIILCTBY
CUNTANICSl TIPEICTABUTENIEM CBOOOTHOIT
npodeccun, ECITY mpumén x BBIBOZY,
YTO TOCYIapCTBO, BO3JIOXKHUBIIEE HA HETO
(byHKUIUK BpydYeHHs CY[ICOHBIX TOKYMEH-
TOB, JOJDKHO OBUIO YYeCTh €ro OIIMOKY
KaK yBa)XUTEJIbHYIO IPUYMHY IPOITyCKa
CpoOKa, KOTOpast He 3aBHcelia OT BOJIU CTO-
POHBI, ¥ IPUHSATH €€ jxanoly [9].
Bo-BropeiX, eciu Hayuomanwvnoe
3aKOHOOAMENbCHEO UL HAYUOHATbHAS
NPAKmMuKa npedycmampueaem 603moxic-

HOCHMb NOOAYU UCKA UAU HCAN00bL 6 CYO
gvicuiell UHCMAHUUW Nymém 3anof-
HeHUusa  cmanoapmmuozo  opmynapa,
mo mpeboeanus, u3noNHceHHvle 6 HéM,
00714CHBL ObIMb YEMKUMU U NOHANIHbI-
MU OnA 1uya, a é cayuae HaaIuydus 08yc-
MBICTIEHHOCIU  NONOMHCEHUA  OO0NHCHBL
MOIKOBAMbCA 6 NOIB3Y PUACHHUKA Oend.
CTOHT OTMETHUTBH, YTO B IPAKTUKE MHOTHX
3apyOeXKHBIX TOCYJApCTB HCIIOIB3YIOTCS
TaK Ha3bIBaeMble (OPMYIAPHI WIN CTaH-
JTapTH3UPOBAaHHBIE (OPMBI, C ITOMOIIBIO
KOTOPBIX JIAII0 MOXET OOPaTHTBCS B CYZ
WIN TO/aTh amneUIIHOHHYI0 OO0 Kac-
CallMOHHYIO kao0y. Yka3zaHHbIe (OpMBI
MOT'YT HPEIOCTABIATHCS B Cy/ie pabOTHU-
KaMH CyJa WM pa3MellaThcsl Ha caiiTax
CYIIOB JJIsl CAMOCTOSITEIbHON pacreyaTKu
WM 3aroJIHEHUs OHJaiH. B omHoMm wu3
nen ECITY oOparun BHEMaHuE Ha Kade-
CTBO TakuxX (OpM U HEOOXOAUMOCTDH TPH
UX COCTaBJICHUHM COOMIONEHUsT TpeOoBa-
HUNA 4YETKOCTH M SICHOCTH JJIsi YYaCTHHU-
koB gaena. Tak, B mene “Shuli v. Greece”
Cyl TpH3HAN aNeUIIIHOHHYIO XaJlo0y
3asBUTENS], MOMAHHYIO ITyTEM 3aIloJHe-
HUSI IPETOCTABICHHOM KaHIeNsIprei cyaa
(opMEI, HempHeMiIeMoW Hu3-3a OTCYT-
CTBHS B HEW HajJIexkaIiero 000CHOBaHHUS.
Kanysice Ha Hapywienue 11. 1 ct. 6 EKITY,
3asBUTENIb OTMEYAJ, YTO U3 COACPIKAHHSA
(GbopMBl OH cyHTan Xajaoby MONAHHOM,
BeJlb OHA coziepxkaia (pasy: «C mpocbOoii
OTMEHHTb 00KaJlyeMoe pelIeHHe U 0CBO-
0O/IUTH €ro OT OOBUHEHUS 0 MPHYHHAM,
KOTOpBIE OH U3JIOKUT B ANCIUIALMOHHOM
Cyle», 4TO JlaBajo eMy OOOCHOBAaHHbIC
NPUYUHBI [0JaraTb, 4Tto OOOCHOBAaHUE
XKaJo0bl HE CIEyeT BKIYATh B (GopMmy,
TaK KaK MOTHBBI MOTYT OBITH TpENCTaB-
JICHBl B CyJ€ AaleUIIIHOHHOW HHCTaH-
mun. ECITY B sTOM fene 3aMeTHiI, 4To
B TIPOTHBOBEC YTBEPKICHHUIO TTPABUTEIb-
CTBa HeNb3s ObUIO OOOCHOBAaHHO Mpen-
MOJIOXKUTh, YTO IIyCTOE IPOCTPAHCTBO
[ocsie  BBILIEYKa3aHHOH (pa3bl  ObLIO
Ipe/IHa3Ha4YeHO JuIi OOOCHOBAaHUS IPH-
4uH 00KaJOBaHMUS, MMOCKOJIBKY, €CIIU Obl
9TO OBIIO TaK, MYCTOE IPOCTPAHCTBO pa3-
MeIanoch Obl cpasy 3a (hpazoit «mo mpu-
YMHAM...», YTO JaBajo Obl OCHOBaHHE
roJiarath, 4TO BBILNICYNOMSHYTas (pasza
JIOJDKHA OBITH 3aBepIeHA. Y YUTHIBAs TaK-
K€ KOHKPETHBIE 0OCTOSITENECTBA JAHHOTO
Jiena, a IMEHHO: Tof1ady aneJuIIHOHHOM
JKaoOBl CaMOCTOSITENIEHO 0e3 ydJacTHst
ajZiBOKara; NMpeObIBaHNE B HAPYYHHKAX BO
BpeMst €€ COCTaBIICHUS M HOJIMCAHUs,
YTO MOIJIO MOBJIEYb HEYA00CTBA B JIETallb-

HOM O3HAaKOMJICHHH C TEKCTOM; HAJIMYHE
CTAaHJAapPTHOM HallMOHAJIBHOW NPaKTUKU,
KOTOpasi He TpeOoBaa MPUBEICHHsT KOH-
KPETHBIX OCHOBAHWIl Ul 00XKaJlOBaHWS,

NPUCYTCTBUE PErHCTPATOpa, KOTOPBIH
COCTaBIISLT OTYET O ITOJAue anesUIAIHOH-
HOU aj00bl 1 MOT 00paTUTh BHUMAHUE
Ha HecoOoieH e 3asBUTeNIeM (opMalib-
HBIX TpeOOoBaHMH K Kanobe, THKECTh
HaKa3aHUs, K KOTOPOMY OBbUI IPHIOBO-
péH 3asButens, — ECIIY cnenan BwIBOI,
YTO HAIMOHAIBHBIN CyJ JOMyCTHII 4Upe3-
MEpHBIH (popManmi3M, KOTOPBIH NPHUBET
K HapyIICHHWIO IpaBa Ha JIOCTYI K CyIy
[10]. Hecmotpst Ha TO, YTO yKa3aHHOE
JIeJI0  KacaJloch  YTOJIOBHOTO  CYJOIpPO-
W3BOJICTBA, CYHUTAEM, YTO AHAJIOTMYHOE
MPaBHUJIO JOJDKHO IIPUMEHSTBCS U B IPax-
JTAHCKOM CYJOIPOM3BOJICTBE B CIIyyasx
BO3MO)XHOCTH T10/Ia4¥ HCKOBOTO 3asiBlIC-
HHS WM 5KaJI00 B Cy/Ibl BBICIINX MHCTaH-
UK MyTEM 3arOJHEHUSI COOTBETCTBYIO-
mux Gopm.

B-tpetbux, ecnu owuobka ovina
oonywiena 3aseumenem, o emy 00nHc-
Ha Oblmb npeoocmagiena peanbHas
603MONCHOCHL  YCHIDAHUMb — MAKYI0
owudky. B 5TOM KOHTEKCTE OOpalaeT Ha
ce0st BHUMaHHE TpyIIa Jied, B KOTOPBIX
3asBUTENM MOJABAINM MCKH WIN anesuis-
[UOHHBIE JKaJlO0BI, HAXOMSICh B MECTax
JUIIEHNsT CBOOOMBI, a HaIMOHAIBHBIC
CyIbl TIPU3HABAIN HMX HETPHEMIIEMBIMHI
13-32 OTCYTCTBHUS JOJDKHOTO KOJIMYECTBA
Konuii 1okymeHToB. HecMmotps Ha cxon-
ctBo ykazaHHbIX nen, ECITY, opnaxo,
NPUXOJUI B HUX K IIPOTHBOIIOJIOKHBIM
BBIBOZIaM, MCXO/Sl M3 KOHKPETHBIX 00CTO-
ATeNnbCTB Jena. KirroueBble MOMEHTBI, Ha
KoTopbie oOpamianock BHuManue ECITY,
CBOIMJIMCh K BBISICHEHHIO CJIEIYIOLINX
BOIIPOCOB: @) OBUIO JIM JIMIIO YBEIOM-
JIEHO O HEOOXOAUMOCTH HCIIPABICHUS
HEJOCTAaTKOB?; 0) MNpPeROCTaBISUICS JIH
JUIy CPOK JJsl MCIIPABIEHUSI COOTBET-
CTBYIOIIINX HEJOCTATKOB?; B) WUMEIO JIH
JIUIO TIPEACTABHUTENS 1O Jeiy?; T) MpH-
HSUTO JIM JINIIO HEOOXOIMMBIE MEpHI ISt
YCTpaHEHHsI COOTBETCTBYIOIIUX HEIO-
cratkoB? Tak, B nene “Parol v. Poland”
HALMOHAJBHBIA CyJ TpHU3HAN Kanoly
3asBUTENS] HENPUEMIIEMOH H3-3a OTCYT-
ctBus e€ kornuu. ECITY koHcTatupoBain
Hapyuenue 1. 1 ct. 6 EKIIY B aTom nene,
TaK KaK CHayaja 3asiBHTENb, KOTOPBIi
HaxOJMJICS B MECTax JIMIIEHUS CBOOOIbI,
He ObL1 nporH(pOPMHPOBaH 00 00s3aH-
HOCTH IOJATh ANEUIIHOHHYIO XaJIo0y
B HECKOJIBKHUX KOMHAX, a B JaJbHEHIIEM



MPOSIBUJI  TOOPOCOBECTHOCTh,  KOTOpast
00BIYHO TPEeOyeTCs OT CTOPOHBI TPAXKIaH-
CKOTO CYHOIPOU3BOJICTBA, BEIb HMPOCHI
HAIIMOHATBHBIA Cy/l TMPEIOCTaBUTh €My
KOMHIO CBOEH TEepBOHAYAIBHOW amemis-
LIMOHHOM >Ka00bI U, KOTZa Ha €T MPOCh-
Oy He OBLIO TOJIy4eHO OTBETA, OH MOAA
B CyJl PyKOIHCHYIO KOIIHIO €Tr0 MEepBOHA-
YanpHOU kanoOsl [11]. B cBoto ouepens
B nene “Kunert v. Poland” ECIIH cuén
JIEHCTBUS HAI[MOHAJIBLHOTO Cyza 00 OTKa-
3€ B IIPUHSATHHA UCKOBOTO 3asIBIICHUS U3-3a
HETPEJOCTaBIICHUS €r0 KOIHU BIIOJHE
000CHOBaHHBIMH, BEIb HECMOTpS Ha TO,
YTO 3asBHTENIb ObUI 3a0JaroBpeMEHHO
U3BEIIEH 0 HEOOXOAMMOCTH IMOJa4u BCEX
IOKYMEHTOB B [BYX 5K3eMIULIpax, OH
Mojiaj CBOE 3asiBICHUE B OJHOM IJK3EM-
[UIIpe ¥ HE MPEANPHHS HUKAKUX Jallb-
HEUIIUX Mep M0 BBINOJHEHUIO 3TOTO
TpeOoBaHMs Cyaa, a, CIEAOBATEIbHO, HE
MIPOJEMOHCTPUPOBATl yCePAHs, KOTOpOe
OOBITHO OXKHIACTCS OT CTOPOHBI TpakK-
JTAaHCKOTO TTpom3BoACTBa [12].
B-uerBepThIX, cyo Odonswcen yuumol-
éamv 00CMOAMENbCMEA KOHKPEMHO20
dena u eciu owuodKa, 0ONYUW|eHHaA CMo-
POHOIL, He Mmodcem Ovimb ucnpasiena
6 Culy 00beKMUGHBLIX 0OCHOAMEIbCME,
a danvHelluiee mpedosanue UCRPAGUIND
OWUOKY npueoOuUm K JIUWEHUI0 TTUUad
npasa Ha 0ocmyn K cyoy, mo cyo 0071-
Jicen donycmums 0e0 K paccmompe-
Huto. VIHade TOBOPS, NCK HE MOXKET OBITh
MIpY3HAH HETTPHEMIIEMBIM U3-3a HEBBIIOI-
HeHHs1 TpeOOBaHMs CyJa, KOTOpOe HEBO3-
MOJKHO BBINOJIHUTB. Tak, B znene “Sergey
Smirnov v. Russia” HallMOHAJbHBIA Cy[I
BO3BPaTWJI HCKOBOE 3asiBIICHHE HCTILY
B CBSI3U C T€M, YTO MOCIIEIHUIA HE BBIMOJI-
HUJI TpeOOBaHUE Cy/a yKa3aTh B UCKOBOM
sasBineHun anpec ucrua. ECITY oOGpa-
TWI BHUMAaHHE HA TO, YTO 3asBUTEIb
B TOM JIeJIe He UMeJl IOCTOSTHHOTO MecTa
JKUTEIIbCTBA WIIK PETUCTPAIIUH, HA YTO OH
oOparraia BHUMaHHE B CBOEM 3asIBIICHUH,
1 TI0TOMY HE MOT BBINIOJHUTH TpeOOoBa-
HUE Cy/a, yKa3aB BMECTO HETO ITOYTOBBII
angpec st KoppecrnoHgenuun. ECITY
OTMETHJI, B 3TOM JiejIe Y HAIMOHAIBHBIX
CyloB (paKTHUECKH OTCYTCTBYET MOTPeO-
HOCTh 3HAaTh MECTO JKUTEIbCTBA HCTILA,
9TOOBI MPOBEPHUTH COOIIOICHUE TPABUIT
0 TOJCYIHOCTH, Bellb 3asBJICHUE 0JaBa-
JIOCh B CYJI 10 MECTY HaXOXKICHHUSI OTBET-
YHKa, KaK TOro TpeOyeT HAIMOHAJIbHOE
3aKOHOAATEIBCTBO. MeCcTO JKHUTEIbCTBA
TaKKe He ObLIO eTUHCTBEHHBIM JICHCTBHU-
TEJILHBIM KOHTAQKTHBIM aJIpECOM, OYCBHUI-

HO, 4YTO OBLIO JOCTaTOYHO TIOYTOBOTO
azpeca, YKa3aHHOTO 3asBUTEIEM, JUIS
nojep KaHust ¢ HAM CBs3H. Kak pe3yrb-
tat, ECITY koHcTatupoBai, YTO Haluo-
HAJIBHBIE CY/ABbl TPOSIBUIM YPE3MEPHBI
1 HeoOOCHOBaHHBIM (opmanu3M, Hacra-
MBas Ha TOM, YTOOBI 3asBUTENb YKa3ai
MECTO JKUTEJIbCTBA, TO €CTh Ha TpeOoBa-
HUM, O KOTOPOM OBLIO TOYHO H3BECTHO,
YTO 3asBUTEIb HE CMOXKET €T0 BBIMOJIIHUTH
[13].

B-nateix, cyo donscen npunumamso
60 GHUMAHUE COOEPIHCAHUE NPEOOCHAs-
JIEHHBIX OOKYMEHMO08, a He MOIbKO UX
dopmy. B psane nen ECITY obparun BHE-
MaHHE Ha TO, YTO HAIOHAJBHBIE CYJBI
JIOJDKHBI OoJiee CKPYIYJIE3HO TOIXOANTH
K W3YYEHUIO TOJAaHHBIX JIOKyMEHTOB,
pemiasi BOIpoc 00 OTKPBITUH IMPOU3BOJI-
CTBa B Cy/aX IEPBOI U BBICIINX WHCTaH-
LU, YYUTHIBATH CKOpPEE COJEepPIKAHUEC
[PEIOCTABICHHBIX JIOKYMEHTOB, a He
TOJIBKO UX (hopManbHOe BeipaxeHue. Tax,
B nene “Frida, LLC v. Ukraine” upes-
MEpHBIH (OpPMATU3M 3aKITIOYAIICS B TOM,
uyTo BpICmMii X035HCTBEHHBIN cyn Ykpa-
WHBI BEPHYN 3asBHTENIO KACCAIIMOHHYIO
kaso0y W3-3a OTCYTCTBHSI XOJaTaicTBa
0 BOCCTAHOBJICHHH CPOKa Ha KacCalMOH-
HOe OoOKaJoBaHWE, HECMOTPS Ha TO, UTO
COIPOBO/IUTEIBHOE MUCHMO, TPHIIOKEH-
HOE K aJiode, CollepKajo BCe TUITHYHEIC
MpPU3HAKK TakKOro XxojaraiicTBa, Kpome
COOTBETCTBYIOIIEro Ha3BaHus. [1o aTOMY
nosoay ECIIY ormerun, uTo, XOTs 3TO,
BO3MOXKHO, U SIBISICTCS HEIOCTATKOM,
OJTHAKO B 3TOM JIeJie 9TOT HEJOCTaTOK He
ObUT PElIAIONIMM U JIOCTATOYHBIM JUIsI
TOTO, 4TOOBI HE MPUHATH BO BHHMAaHUE
BeCh JIOKyMeHT [14]. JpyruM momoOHbIM
CIlydaeM SIBISIETCS CITydail, Korja Hamu-
OHAJBHBIA Cyl TpPU3HAT KAaCCAIlMOHHYIO
Kano0y HeoOOCHOBAHHOM U, KaK pe3yiib-
TaT, HEMPHUEMJIEMOW B CBS3M C KpPaTKUM
H3JIO)KeHHeM e€ MOTUBOB. Tak, B jene
“Reklos and Davourlis v. Greece”, xoTo-
poe Kacajoch HapylIeHHUs TpaBa Ha yBa-
JKCHHE YaCTHOM JKU3HH B pe3ysbTare
(dororpadgupoBaHuss  HOBOPOXKAEHHOTO
pebO&Hka 3asBUTENCl B pomuaoMe 0e3 ux
paspeleHust, KaCCAIlMOHHBIN Cy/l OTKa3ajl
3asIBUTEIISIM B JOIYCKE JKaIO0BI K TPOU3-
BOJICTBY H3-3a TOTO, YTO KacCallOHHAas
kaimoba ObUTa HM3IIOKEHAa HEO0CTATOYHO
49€TKO, B YACTHOCTHU «3asSBUTEITU HE U3JI0-
KWW B HEH (aKThl, KOTOPEIMH 0OOCHO-
BBIBAJIOCh pEIICHHE  aNeJUIIIHOHHOTO
Cyla, KOTOPBIH OTKJIOHHJ HX JKanoOy».
AHanusupys ykazaHHoe Jeno, ECIIY
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ormetmi1, uto Kaccanumonunsii cyn I'pe-
MU JONYCTHJ dYpe3MepHblil  (dopma-
JU3M B 3TOM JieNe, MPUBOJS CICAYIOIINE
apryMeHThl. Bo-mepBbIX, €IMHCTBEHHBIM
OCHOBAaHHEM g O00XKallOBaHHUS ObUI
BOIIPOC TOTO, KaK aneJUILMOHHBIA Cya
HCTOJIKOBAJI TOJIOKCHHS 3aKOHA, MpUMe-
HEHHBIE B JIEJI€, TOITOMY OJJHOBPEMEHHOE
W3TIOKEHHE OOCTOSITENIHCTB JieNa, ycTa-
HOBJICHHBIX alleJUIIIAOHHBIM CYy/IOM, HE
ObUTO 00SI3aTENBHBIM JUIST OCYIIECTBIIE-
Hus iepecMoTpa KaccarimoHHBIM cyiom.
Bo-BTopbIX, OCHOBHBIE (DaKTHI 1O JIEITy
He ObuUIM 0CO00 CIIOKHBIMH Ul pac-
CMOTpEHHsI KacCAllMOHHBIM CYJOM, BElb
TOJIBKO OJJHO OOCTOSITEIBCTBO OBLIO JIeHi-
CTBHUTEIIHO Ba)KHBIM, 2 HMEHHO BO3pPacT
peO&Hka B MOMEHT coBepieHusi (HoTo-
rpadum, KOTOpOE COCTaBISIIO BMeIIa-
TEIBCTBO B YACTHYIO JKH3Hb, OJTHAKO 3TOT
MOMEHT OBLI MOHSITEH U3 MOTHBOB ariell-
JSIAOHHOTO  CyId, BOCIPOM3BEAEHHBIX
B KaccalMoOHHOI kamobe. B-Tperbux,
o0karyeMoe pelIeHHe aneuIsIHOHHOTO
Cyaa TpeIoCTaBIsUIOCh BMECTE C Kacca-
MOHHOM anobo#, mostomy Kaccanmon-
HOMY CyAy HE COCTaBIISUIO TPyJa O3HAKO-
MHUTBCSI C TEKCTOM PEILCHHUS] U TIPOBEPUTH
JIOCTOBEPHOCTh OJIHOTO TPOCTOrO (aKTa,
0 KOTOPOM YIOMHHAJIOCh B KACCALMOH-
HOit xanobe [15].

B-1iectoix, npu monkosanuu Hopm
001121CeH NPUMEHAMBCA RPUHUUR DA3YM-
HOCIMU: HOPpMA O00JIICHA MONKOGAMbCA
maxkum oopazom, umoowvl denamo cyoeo-
HYI0 3auiumy peaibHOl U 603MONCHOIL.
Tak, B menme “Esim v. Turkey” ECIIY
KOHCTAaTHPOBAI HAJH4YHE YPEe3MEpHOTO
(opmanm3Ma B CBsI3M C TeM, 9To Bepxos-
HbI BOGHHBIM aJMUHHCTPATUBHBIA Cyq
OTKa3aJl B PACCMOTPEHHM WCKa 3asiBU-
TeJisi 0 BO3MEIICHUM Bpela, TaK Kak OH
OBbUI TIOJIaH C HAPYIICHUEM CPOKOB HCKO-
Boil nmaBHoctu. ECIIY B cBoéMm peme-
HUM OTMETWII, YTO MOJOKEHUE 00 HCKO-
BO# JTaBHOCTH B IISITh JIET TOJKOBAIOCH
CYIOM CIHMIIKOM (opMasbHO, a UMEHHO
¢ MOMeHTa paHeHus uctua B 1995 rony,
HECMOTpSl Ha TO, YTO HAIWYHE OCKOJIKA
OT paHeHHsi ObUI0 OOHApPYKEHO TOIBKO
B 2004 romy B mpomecce oOcCiemoBaHUsS
3asBuTeNs. B cBs3u ¢ ykazannsiv ECITU
OTMETHJI, 4TO OBUTO OBl TIYIIO OXKUAATH
oJ[avy MCKa MoCje paHeHHs, KOT/a JIHIIO
JlaKe He 3HaI0 00 OCKOJIKE, OCTaBIIEMCS
B ero rosose [16].

B-cenpmbix, 6onee cmpozue npaeu-
714 RPUEMTIEMOCHU HCal00bl U NOCEeD-
CMUsL €€ HeCOOmMEEem CmeUs mpetosanu-
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AM 3aKOHA MOZYH RPUMEHAMBCA 8 Cyoe
KaccauuoHHOUl UHCIMAHYUU, ecllil 0el0
auya yyuce paccmampueanocs € cyoax
nepeoil u aneniAYUOHHOU UHCHIAH-
yuu. Tak, B nene “Levages Prestations
Services v. France” ECITH cuén npaso-
MEpHBIM  TIpH3HAHUE  KacCalMOHHOI
KanoObl, K KOTOPOil He OblIa MpHiIoKeHa
KoImusl 00KaJyeMoro pelieHHs, Helpu-
eMJIEMOIl, HeCMOTpsS Ha OTCYTCTBHE
3aKOHOJATENILHOTO TPEANUCAHUs O BO3-
MOXXHOCTH HCIPABIICHHUS HEIOCTATKOB
KaCCalMOHHON JKayo0bl, TaK KaK B CyIe
KacCallMOHHOW WHCTaHIMU CYIIeCTBOBa-
JI0 TpaBUII0 00 00S3aTEIBHOM IPEACTa-
BUTENBCTBE aJBOKATOM, YTO JOIYCKAJIO
npuMeHeHne Ooree >kEcTknx TpeboBa-
HUH, 0COOEHHO YUYUTHIBask TOT (aKT, YTO
JIETI0 y’KE PacCMaTpUBAIOCh CyJJaMH JIBYX
nactanimid [17]. B nene “Edificaciones
March Gallego S.A. v. Spain” xoMnanus-
3asBUTENIb HacTaWBaia Ha (opMaibHOI
omuoKe, KoTopast IIPOSIBUIIACH B TOM, YTO
KaccalroHHasl )kainoba 1o Jeny, B KOTO-
poM oHa U e€ TUPEKTOp ObLIM COOTBET-
YUKaMH, ObUIa MOJIaHa OT UMEHH JIHPEK-
TOpa, a HE OT HMMEHH KOMIIAHHUH, YTO
BIIOCJIEJICTBUM HApYIIMIO €€ TpaBoO Ha
JOCTYH K CyAy KacCal[MOHHOM WHCTaH-
mun. ECITY, conmacuBIINCh ¢ HAITHOHAIb-
HBIMH Cy/IaMH, OTMETHJI, ITO 32 OMINOKY,
KOTOPYIO JAOIYCTHIJI TUPEKTOP KOMITAaHHH,
rmojaBast ’kaaoby OT CBOEro MMEHH, a He
OT UMEHH KOMITaHUH, HE MOTYT OTBEYaTh
HaIlMOHAJBHBIC CY/Ibl, BE/Ib OHA HE MOIJIa
OBITh MCIIPaBIICHA U HE 3aTparuBala mpa-
Ba KOMIIAHUU Ha A0CTyn K cyay [18].
BoiBoabl.  [IpoBenénubiii  aHanus
mpaktukn  ECIIY  mo3BomsieTr caenarth
BBIBOZ, YTO B HACTOSIIEE BpeMs Tpe-
OoBaHHE HEYKOCHUTEIBHOTO  COOIIO-
JIeHHsT HOPM TIPOLECCYaJbHOTO 3aK0-
HOIATEeNbCTBA ~ NPU  OCYIIECTBICHUH
CYIOIIPOHM3BOJICTBA TpeOyeT MepeoCcMbIC-
JIeHWs1 B KOHTEKcTe (peHOMeHa upe3Mep-
HOro (popmanm3Ma, roj KOTOPIM CIIeIyeT
MMOHUMATh CIIMIIKOM (POPMATBHOE TOJIKO-
BaHHE U MPUMEHEHHUE HOPM TPaXkJaHCKO-
0 MPOLECCYaabHOTO MpaBa, B Pe3yibTare
KOTOPOTO COOMIOCHHE MPOIIECCYaTbHOTO
permaMeHTa TPUBOOUT K HAPYIICHUIO
MpaBa 4eIoBeKa Ha CIpPaBeJINBOE Cyae0-
HOE pPa3OMpaTeNbCTBO WM JIMIIAET €ro
9TOTO TpaBa. HarmoHampHbIe CyIbI TOTIK-
HBI n30erath Ype3MepHOoro (opManm3ma
B CBOEH JICSITEITEHOCTH, YTO CIIOCOOCTBYET
YTBEPI)KACHHUIO TIPUHIIUIIA BEPXOBEHCTBA
nmpaBa B JIEMOKpPAaTH4YeCKOM 0OIIecTBe
1 00ecreueHHI0 Ha HAIIMOHAIEHOM YPOB-

HC MCXKAYHAPOAHBIX CTAaHAAPTOB CIIpa-
BCUIMBOTO ITpaBOCyAUsI.
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IyBuna Tarbsina AH/ipeeBHA — KaH-
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OCOBEHHOCTH JUKOUN ®AYHBI KAK OFBEKTA
IKOJOI'MYECKOI'O ITPABA YKPAUHBI

Baagumup HIEXOBI OB,
KaHAUAAT IOPUIMIECKUX HayK, JOICHT,
JIOLIEHT Kadepbl IKOJIOrHYECKOro Ipasa
HanmoHanbHOTO I0pHIMYECKOro yHUBEpcuTeTa MMeHH SIpociasa Myznporo

AHHOTANUA

B crarbe npoaHal3upoBaHbl CYILIECTBEHHBIE 0COOCHHOCTH IMKOH (hayHBbI, TeTEPMUHUPYIOIIHE €€ POJIb M 3HAYCHHE KaK CaMOCTO-
ATEIBHOTO 00BEKTA HKOJIOTHUYECKOrO IIpaBa. ABTOp aKIEHTUPYET BHUMAHUE Ha TOM, YTO OJIHOI M3 KJIIOUEBBIX XapaKTEPUCTHK JUKOH
(hayHBI SIBIISIETCS €€ MPUHAUISKHOCTh K TEHO(POH/TY JKUBOI IPHPOJIBL, YTO CIIOCOOCTBYET CBOOOTHOMY MEPEMEIIEHHUIO TUKIX KUBOT-
HBIX U JpyruM (HOpMaM UX aKTUBHOTO TTOBEICHMS, a TAK)KE HEMOCPEICTBEHHO BIHMSACT Ha MPABOBOE yPETYIMPOBaHHE 0COOCHHOCTEH
JIMKOHM (hayHbI HOPMaMHM HKOJOTHUYECKOro npasa. J{pyriuM, He MeHee Ba)KHBIM IPU3HAKOM JUKOW (ayHbI ABISETCS TO, YTO B OTIMYHE
OT JIpyTUX 0OBEKTOB HKOJIOTMIECKOTO IIPaBa, OHA COXPAHSET CBS3b C IIPUPOIOH U MOCIE U3BATHS U3 OKPYKAIOUIeH IIPHPOIHON Cpebl,
YTO HE MPEBpPAIIAET €€ B TOBAPHO-MATEPHATIBHYIO IIEHHOCTb.

KuroueBbie ciioBa: nukas ayHa, 00bEKTbI SKOJIOTHYECKOIO 1IPaBa, OXpaHa AUKUX )KUBOTHBIX, TOCYIAPCTBEHHAS 3KOJIOIHYECKast
MIOJIMTHKA, OXpaHa ITyTel MUTPALNK KUBOTHBIX, €CTECTBEHHASI Cpeia OOUTaHMSI AUKOH (payHbI.
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SUMMARY
The article is devoted to analysis of essential features of wild fauna, which determine its role and importance as a separate object
of environmental law. The author focuses that belonging the animals to wildlife is one of the crucial characteristic of wild fauna that
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IMocTranoBka mpoOsembl. JKUBOTHBII
mup (B TOM 4YHCIie U JiHKas (ayHa Kak ero
COCTABIISIFOIAs])  SIBISICTCS  BaKHEHIIINM
OOIIECTBEHHBIM OJIaroM, CIIOCOOHBIM YJIOB-
JIETBOPATH Pa3INYHbIC TIOTPEOHOCTH YeIo-
BEKa, U HEOCIIOPUMO LIEHHBIM TIPUPOIHBIM
PpecypcoM, CLIECTBOBAHHIO KOTOPOT'O YIpo-
JKAIOT Takue (HaKkTOpbl, KaK yBEIMUCHHE
00BbEMOB MPOMBIILIEHHOTO MTPOU3BOJICTBA,
BBIPYOKa JICCOB, 3arpsi3HEHHE BOTHBIX 00b-
€KTOB, aTMOC()EPHOTO BO3AyXa U 3eMEllb-
HBIX PECYpPCOB, Pa3pyLICHUE LETOCTHOCTH
(a Tawke (parMeHTanMs) TEPPUTOPHAITE-
HBIX YYaCTKOB C TIPUPOIHBIMH JIaH/AIIa(Ta-
MH, OPaKOHBEPCTBO, HE3aKOHHAsT TOPTOBJIS
LICHHBIMHU BHIaMH (ayHbI U T.11. [lepedeHpb
9THX YIPO3 HE SIBILSIETCS HCUEPIIBIBAOILIIM,
a MX JIMKBUJALUSI BO3MOYKHA TOJIBKO B CITy-
Yae B3ATHS I10]] OXpaHy BCEro KOMILIEKCA
(hayHUCTHYECKUX OTHOILICHHH, CO3JaHUe
JICCTBEHHOTO MeXaHM3Ma IPaBOBOH pea-
JM3ALMH  COOTBETCTBYIOIIMX — MPABOBBIX
HOPM M OCYILIECTBICHHE KOHTPOIS 32 MX
BBITIOJTHEHUEM.

Cpenn MHOTHX MpoOJieM, CBS3aHHBIX
C OXpaHOH, HCIIOJIb30BaHUEM, IMPUHAJ-
JIGKHOCTBIO M BOCCTAHOBJICHHEM JIHKOi
(dayHbl, 0co00Oe  TEOPETHKO-IIPABOBOE
U METOJOJIOTHYECKOE 3HAUYCHHE HMEET
JIOKTpHHAIEHOE 000CHOBaHNE 0COOCHHO-
cTeil TUKoit (hayHbI Kak 0OBEKTa HKOJIOTH-
YeCKOro Ipasa.

Cocrosinne  mcciaemoBanmsi. Ha
CTAaHOBJICHWE  CYHIECTBYIOIIUX  KOH-
UeMUUil ¥ mapajurM, — ONpeelsio-

mux cnenuuKy AUKOH (ayHbl cpe-
MU TPOYUX OOBEKTOB IKOJOTMYECKOTO
mpaBa, TMOBIMSUTM HAYYHBIC  B3IJISIBI
Taknx yu4€HbIX, kak: B.M. Amngpeii-
ueB, A.B. Aunmcumona, C.A. bBoroimro-
6o, M.M. bpunuyk, A.Il TIerpman,
C.C. Koncrantuauau, B.B. Kocruu-
kuil, M.B. Kpacnosa, JI.JI. Heunnopyk,
I1.B. Tuxwuii, B.C. Illaxos, 10.C. Illem-
IIYYEHKO U JIpyTHE.

Henbro ctarbu sBIAETCS KOMILICKC-
HBIA aHaJN3 CYIIECTBEHHBIX MPU3HAKOB
JUKOM (hayHBI, ONpEAeNIoNMX e€ 0co-

OCHHOCTh KaK OOBEKTa JKOJIOTHYECKOTO
npasa.

Meronbl uccienopanus. Jlocruxe-
HUIO LEJTU U 33JJaHUH CTaThbU CIIOCOOCTBO-
BaJIM Kak OOICHAyYHbIE, TAK U CIICLHAIIb-
HBIC HAYYHBIC METO/bI: AUATCKTHUCCKHUI,
(dopmanbHO-
JIOTHYECKHI, METOJI aHAJIM3a U T.]1.

H3no0:keHne OCHOBHOIO MaTrepHa-
Ja. K OCHOBHBIM mIpu3HaKaM OOBEKTOB
sKostoruueckoro mpasa A.B. Arncumosa
OTHOCHT clefyiomme: 1) IpupoTHBIi,
MIPUPOIHO-AaHTPOIIOTEHHBIH MO0 aHTPO-
MOTEHHBI  XapakTep MPOUCXOXKICHUS,
2) OTCYTCTBHE CTOMMOCTH TPUPOIHBIX
W TIPUPOTHO-aHTPOIIOTEHHBIX OOBEKTOB;
3) HEBO3MOXXHOCTH (OO JKE€ OrpaHu-
YEeHHasT BO3MO)KHOCTb) BOCCTAHOBJICHUS
B HaType NPUPOJHBIX U IIPUPOIHO-AHTPO-
MIOTEHHBIX OOBEKTOB; 4) 3KOJIOrHYecKast
B3aMMOCBSI3b C OKpYXKaroIlel MPUPOAHOI
Cpejioit; 5) 0COOCHHBI MPABOBON PEIKUM
UX UCITIONIb30BAHHS, OXPAHbI, COXPAHCHUS,
BOCCO3/IaHUsI, 3allUTHI, KOTOPBIA comep-

CHCTEMHO-CTPYKTYPHBIH,
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KHUT 3HAYUTEIBHOE KOJIMYECTBO HMIIE-
paTHBHBIX NpeNUCcaHuid; 6) OTHeceHue
HEKOTOPBIX IIPUPOAHBIX PECYPCOB K HallU-
OHAJILHOMY OOrarcTBY; 7) MpU3HAHUE Ha
KOHCTHTYIIHOHHOM YPOBHE HMX OOBEKTa-
MU IIpaBa COOCTBEHHOCTH YKpPaHHCKOTO
Hapona u T.1. [1, c. 265-266]. OueBuHO,
YTO B OCHOBHOM BCE€ BBIIICHEPEUHCICH-
HBIC TIPU3HAKH TPUCYIIH M JKHBOTHOMY
MHUpPY (M €ro COCTaBISIIOMEH — JUKOI
¢ayne).

B nausane XXI Beka cyliecTBeHHbIH
BKJIaJ B Pa3BUTUE JOKTPHHAILHOIO yue-
HUS O JIMKOH (ayHe Kak 0ObEKTe IKOJIO0-
rudeckoro mpasa caenan I1.B. Tuxui,
KOTOpBIII Ha JUCCEPTALMOHHOM YpPOBHE
MIPEIUIOKMIT U 000CHOBAJI CYILIECTBEHHbIC
MpU3HAKU JUKOM (ayHbl, guddepeH-
LUpYst X Ha TPU TPYHIbL: OHOJIOrHYe-
CKHE TNPU3HAKK (CYIIECTBOBAHHE THKHX
JKMBOTHBIX KaK )KUBBIX CYIIECTB H COCTO-
SHUE JWKOCTH), MpPU3HAKH, YKa3bIBaIoO-
e Ha WX Cpemy OOWTaHMs, U TEPPUTO-
puanbHbIi npusHak [2]. Tem He MeHee
B YCJOBHUSX TIEPMAaHEHTHOTO pPa3BHTH
OOIIIECTBEHHBIX OTHOLICHUH B cdepe
OXpaHbl M HCIIOJIb30BAaHHUS >KUBOTHOIO
MHpa, OOOCHOBAaHHME HOBBIX MapajUrM
U TEPEOPUCHTALMH I[IEHHOCTHO-yXOB-
HBIX CTEPEOTHIIOB OTHOIICHUS K JKMBOT-
HbIM (B TOM 4HCIIE M JAUKUX) TPeOyroT
KOHIICTITYaIU3allud OCOOCHHOCTH JHKOM
(aynbl. [ToaTOMY, OCHOBBIBAsICh Ha CyIIle-
CTBYIOIIMX SKOJOTO-TIPAaBOBBIX HapaboT-
Kax 00 00BEeKTax IKOJOTWIECKOTO MPaBa,
B KOHTEKCTE 3TOTO HCCIICIOBAHHS CIEIYeT
MIPOAHAIN3APOBATh CYIIECTBEHHBIE MpPHU-
3HAKN JUKOH (payHbI, KOTOpPBIE O3BOJISIOT
TOBOPHTH 00 0COOEHHOCTSIX, 00YyCIIOBIIH-
BAIOLIUX HEOOXOIMMOCTb PEryIHMPOBAHUS
(ayHUCTUYECKUX OTHOLICHUH HOpMamu
9KOJIOTMYECKOTO IPaBa.

1. Tuxas dayHa, kak 11000t mpupo-
HbII OOBEKT, MOAMaaonmii mox chepy
MIPABOBOI'O DETYJIUPOBAHUs, MMEET CO0-
CTBEHHYIO JIeDUHHIIUIO, OTPAKAIOIIYIO e&
xapakTepHbie 4epTbl. OJHAKO KOHCTPYK-
s «aukast hayHa» JUIIb (parMeHTapHO
YIOMHHAETCS B HAITHOHAJIHHOM 3aKOHOA-
TEIIbCTBE, BBITECHSSICH TIOHATHEM «IUKUE
JKUBOTHBIEY. Tak, cormacHo 3akoHy Ykpa-
nHBl «O 3ammTe JKUBOTHBIX OT ’KECTOKO-
ro obpamienusi» ot 21.02.2006 r. nukue
JKMBOTHBIC — 9TO JKUBOTHbIE, IPUPOTHBIM
MECTOM OOHMTaHUSI KOTOPBIX SIBISIETCS
JIMKast IPUPOJIa, B TOM YHCIIE T€, KOTOPBIE
MpeOBIBAIOT B HEBOJIC WIJIH B ITOTYCBOOOI-
HbIX ycnoBusax [3]. CiemyeT OTMETHTb,
YTO TIOHATHE «IWKasi (ayHa» SBISIETCS

MHTCPHAIIMOHAIBHBIM, OHO MCIIOJIb3YyeT-
cs B MEXIYHApOJHOM H €BpOIEHCKOM
9KOJIOTUYECKOM IpaBe U 3aKOHO/ATEllb-
cTBe. MMmuieMeHTanus 3TOro TepMHUHA
U B TEPMHMHOJIOTMYECKHH ammapar day-
HHCTHYECKOTO 3aKOHOIATENbCTBA YKpau-
HBI Oyzner coneiicTBoBarh: 1) addexTus-
HOCTH TpaBOpea3alii FOPUIUYECKUX
HOPM, HAIpaBJICHHBIX Ha KOMILICKCHYIO
OXpaHy BCEro >KUBOTHOTO MHpa, 0COOEH-
HO KOTZa pPedb MIET O MEKIYHApOIHOM,
KOHTHHCHTAIBHOM M PETHOHAILHOM
COTpYAHUYECTBE; 2) TpOIECCy aJarra-
MM HAIMOHAIBHOTO (hayHHUCTHYECKOTO
3aKOHO/JATEIbCTBA COOTBETCTBYIOLIE-
My 3akoHozparenscTBy EC, B TOM umcie
U TPHUBEICHUIO HAIMOHAJILHOW TEepMH-
HOCHCTEMBI B COOTBETCTBHE C Hauboliee
ynoTpeOJIieMbIMH TEPMUHAMH B €BpPO-
MEWCKOM TIPOCTPAHCTBE; 3) yHUDUKaLUK
KaTeropuaabHO-TIOHATHHHOIO — anmnapara
9KOJIOTHYECKOTO IpaBa, n30exaHne IByc-
MBICIICHHOCTH B HMHTEPIPETAlMU Tep-
MHHOB M, KaK CIeICTBHE, Ooiee TouHas
uneHTudGuKanus TuKoi (ayHbl Kak 00b-
€KTa 3KOJIOTMYECKOTO IIpaBa.

2. KBunTACCceHnmei Kot (ayHsl Kak
00BEKTa 3KOJIOIMYECKOTO NpaBa sBISETCS
e IPUHAIIEKHOCTh K JKUBOI IIpUpOJE.
CornacHo 3axkoHy YkpauHbl «O rocynap-
CTBEHHOU cucTeMe 0M00e30IacHOCTH TIPH
CO3/1aHHU, UCIIBITAHUH, TPAHCIIOPTHPOBKE
U HUCMOJB30BAaHMM T€HETHYECKH MOJIH-
(GULUPOBAHHBIX ~ OPTaHU3MOB»  KMBOU
opraHusm — 9310 Jitobas ¢Gopma OuoIIO-
TMYECKOTO CYyLIECTBOBAaHMs, CIOCOOHas
K CaMOBOCCTAHOBIICHHIO WM TIepesade
HaCJIeJICTBEHHBIX (aKTOpoB [4].

VIMeHHO 5TOT TpW3HAK, MO HalleMy
MHEHHIO, SIBIISICTCSI CYIIECTBEHHOH Xapak-
TEPUCTUKON JMKOH (hayHbl, 0OycCIaBiIMBa-
IOIEH YCTaHOBJICHHE OCOOOro IPaBOBOTO
pexuMa e€ HCIoJIb30BaHUs, IPHHAIICKHO-
CTH, OXPaHBbl, 3alIUTHl U BOCCTAHOBJICHUS
HOpMaMH 3KOJIOTHYECKOro mpasa. Kpome
TOTO, 3Ta KIIIOYEBas YepTa TaKkxke Crocod-
CTBYET CO3/IaHHIO CIIELUATIBHOTO FOPU/IYe-
CKOTO MEXaHHM3Ma HE TOJIBKO OXPaHBbI IUKHX
JKUBOTHBIX, HO M JIPyrHX KOMIIOHCHTOB
JKHBOTHOTO MHpa, YTO HAXOIWUT OTOOparKe-
HHE B CT. 2 3akoHa YKpanHb! «O KHBOTHOM
MHupe» [5], a TakKe eCTeCTBEHHBIX MECT
OOUTaHUS JMKHUX KUBOTHBIX, YTO MPEIYyC-
MaTpuBaeT HEOOXOIMMOCTb KOMILIEKCHOM
OXpPaHbl BCEX BOKHEHIIMX JUISl BBDKUBAHUS
JIMKHUX )KUBOTHBIX COCTABJIIOIINX OKpYKa-
FOLIEH TPUPOIHON CPEbl.

Crnenyer oTMeTuth, yTo (uiopa Tax-
Ke SBIACTCA IKMBBIM  KOMIIOHEHTOM

OKpYXaIolled MPUPOAHOM Cpeabl, Ha
4yéM B IOPUAMYECCKON HAy4yHOM JuTepa-
Type yXKe aKIEeHTHPOBAJIOCh BHHUMAaHHE
[6, c. 92; 7]. B 1O e BpeMst mepecMoTp
LIEHHOCTHO-3TUIECKUX OpPHEHTHPOB
COBPEMEHHOTO 00IIIecTBa M BBIXOJ B3au-
MOOTHOIICHUH «YeIOBeK—TIpHUpoaa» Ha
Ka4eCTBEHHO HOBBIH YPOBEHb 00YCIIOBIIH-
BaIOT MEPEOIIEHKY COIMAIBHON 3HAUNMO-
CTH AMKHX >KMBOTHBIX JJsI TOCYHapCTBa,
OOIIECTBEHHOCTH U OTJEIBHOIO YesIOBe-
Ka. Tak, SBISACH JKUBOM COCTaBJISIOINICH
HPUPOJIBL, B OTIIMYUE OT APYTUX OOBEKTOB
9KOJIOTHUYECKOTO IPaBa, >KUBOTHBIE — €IIE
U OpPTraHU3MBI, CIIOCOOHBIC YyBCTBOBATH, O
4yéM ynomuHaercs ¥ B JloroBope o (yHK-
mmonuposannn EC (ct. 13) [8]. Nmen-
HO 7Ta CYyNISCTBEHHAs XapaKTepHCTHKA
JIUKUX KUBOTHBIX JICTEPMUHHPYET ITOSIB-
JICHHE B 3KOJIOTMYECKOM 3aKOHOZATEllb-
CTBE M COOTBETCTBYIOILEH OTpaciu mpa-
Ba IMOJOKEHUH O I'YMaHHOM OTHOHIEHUH
K )KMBOTHBIM, HaIllPaBJICHHBIM Ha obecrie-
YeHHe X OJ1aroCOCTOSIHUS U HOPMAJIbHBIX
YCIIOBUH HX CYIIECTBOBaHMUS.

3. CocTosiHUE TUKOCTH — CTEPIKHEBOU
IPU3HAK TPU OIPEAETICHUH IPABOBOTO
peKUMa JKUBOTHBIX M pPasrpaHUYCHUH
cdepbl MPaBOBOTO PEryJIMpOBaHHS TOW
WM MHOW OTpaciplo Ipasa. B sxomoro-
MIPaBOBOH JTUTEpaType MpeBaTUpyeT MHE-
HHUE, YTO TOJBKO AWKas (ayHa SBIIETCS
00BEKTOM HKOJIOTHYECKOTO TIpaBa, Ipyrue
K€ BHJIBI )KHBOTHBIX OTHOCATCSI K OOBEK-
TaM MHBIX OTpaciel Mpasa.

Heo0OxoquMo yrnoMsHyTb, 4TO U caM
3akoH Ykpaussl «O >KHBOTHOM MHUDPE»
JIEKIIapupyeT, YT0 OOBEKTaMU >KUBOTHO-
ro MHpa, Ha KOTOPBIE PAcIpOCTPaHAETCS
JIeCTBUE 3TOTO 3aKOHA, SBIIAIOTCS AUKHE
JKMBOTHBIC, U Jajiee UAET nepedyeHb Ouo-
JIOTUYECKHUX MPU3HAKOB, O KOTOPHIM 3TH
JUKHE JKUBOTHBIE HMICHTH(OHLIUPYIOTCS.
[IpaBoBO#l k€ PEKUM CEIbCKOXO3sM-
CTBEHHBIX H JIOMAITHUX JKHBOTHBIX PEry-
JMPYETCs COOTBETCTBYIOIIMM 3aKOHOZA-
TENBECTBOM YKpauHsI [5].

Takum 00pa3oM, BbIIICYKa3aHHbIN
3aKOH JIMIIb KOCBEHHO YKa3bIBAE€T Ha
JUKOCTh KaK CYIIECTBEHHBIH NpPHU3HAK
JKUBOTHBIX, IIPAaBOBOE€ PETyIHPOBAHUE
KOTOPBIX OCYIIECTBISIETCS HOPMAMHU JKO-
noruueckoro mpasa. [To Hamemy yOex-
JIEHUIO, TaKas CUTyaLusl SIBIISETCA 3aMejl-
JSIOMAM  pa3BUTHE  (payHHCTHUECKOTO
3aKOHOJIATEIbCTBA B YKpanHe (HakTtopom,
MOCKOJIBKY TOYHO€, UETKOE OIpe/iesieHnue
00BEKTOB IPAaBOBOTO  PETYNHPOBAHUS,
a TaKk)Ke OTCYTCTBHE IBYCMBICIEHHOCTH



B TEPMHHOJIOIHYECKO-KATerOPHAILHOM
anmapare 3aKOHOJATeNbCTBA — OCHOBAHUE
9 PEeKTUBHOCTH peanu3aliy MPABOBBIX
HOPM, PerIaMEHTHPYIOLINX (ayHHuCTHIe-
CKH€ MPaBOOTHOIICHHSL.

VYenoBusiMH - npeOBbIBAHUS — JUKHX
JKUBOTHBIX SIBISIETCSI COCTOSIHUE €CTe-
CTBEHHOH CBOOOJIBI, a TAK)KE COZICPIKAHUE
HX B TOJyCBOOOIHBIX yCIOBHUSX JHOO XKe
B HeBoje. TakuM oOpas3oMm, IUIs pacrpo-
CTpaHEHUS] HOPM DIKOJIOTHUECKOTO TpaBa
Ha JUKHUX )KABOTHBIX HE MMeeT 3HAYCHUS
(hakTHUECKOE MECTO UX MPEObIBAaHMUS.

OIHAaKo CYIIECTBYeT MHEHHE, 4YTO
U3bATHIC U3 IIPUPOIHON CPEIbl, COslepIKa-
yecs B TOIYBOJIBHBIX YCIOBHAX XKHUBOT-
HBIE CTAHOBSTCSI OOBEKTOM I'PAXKIAHCKHX,
KOMMepyeckux otHomeHuit [9, c. 100].
Takast MO3MILKA MOAKPEIUIAETCS TEM apry-
MEHTOM, YTO U3BSITUE AUKOTO KUBOTHOTO
13 eCTECTBEHHOW Cpe/bl OOMTaHHS CIIO-
COOCTBYET TOMY, YTO JKHBOTHOE TepseT
CTaTyC «IHUKOTO», a MOJTOMY IepecTaéT
OBITH OOBEKTOM JKOJOTHYECKOTO IpaBa
U €ro IPaBOBOH PEXKUM PETYIUPYETCs
HOpPMaMH JIpyroro (rpakIaHCKOTo) mpa-
Ba, NOCKOJbKY pedb MIET O TOBapHO-
MarepuaJbHOM Oiare, a He O IPHUPOI-
HOM pecypce. C Taxkoil nmo3unueil Hemb3st
COIVIACUTBCS, BEIb COCTOSHHE JUKOCTH
YKa3bIBaeT HE TOJBKO HA €CTECTBEHHYIO
JUIE HUX Ccpefy oOuTaHus (AUKYIO MpH-
poay) Kak BHENTHUN MPU3HAK, HO U Ha UX
BHYTPEHHIOIO CYIIHOCTh, KaK CIIOCOOHO-
CTH BBDKHBATDH B YCIIOBHUSIX JTUKOU TPHUPO-
II6I 6€3 BMEIIaTeIECTBA YETOBEKa, MPOSIB-
JIeHne UX pe(IeKCUBHBIX MTOBEICHIECKAX
peaxknuii B CUTYyaIusiX, YTPOKAIOMNX HX
KHU3HN 0e3 HeoOXOMMMOCTH pean3alui
KOMIUIEKCa Mep pa3JIMYHOTO XapakTe-
pa co cropoHbl yenoseka. Kpome Toro,
JIMKOCTH IIPOSIBIISICTCS TAKKE U B Cllydae
BO3BPAIIEHUSI TAKOTO KUBOTHOTO 00part-
HO B JIUKYIO NIPUPOAY MOCIIE NPeObIBAHMS
B HEBOJIE WJIH ITOJTYCBOOOHBIX yCIOBHAX
o0HTaHUs, KOIJa )KUBOTHOMY HE HYKHO
aJaNTHPOBATHCSI K COCTOSTHUIO €CTECTBEH-
HOM BOJIM, MOCKOJIbKY TaKasi CHOCOOHOCTD
3aJ10KeHa ux npupogoil. UMeHHo noasro-
My MpaBOBOIl PEKUM JHUKUX HKUBOTHBIX
Kak OOBEKTOB DSKOJOTHYECKOTO IIpaBa
MIPOJIOHTHPYETCS] JTakKe TOCIIe TOrO0 Kak
OHM M3BIMAIOTCS M3 €CTECTBEHHON CpPeIbl
nX OOUTaHUS, TO €CTh JUKOW IPUPOMBIL.

4. Jluxas ayHa MOAUMHSICTCS €CTe-
CTBEHHBIM TIPOIIECCAM  CaMOPETYIISIIUI
KaK CIIOCOOHOCTH OMOJIOTHUECKUX CHCTEM
MOJIeP)KUBATh BHYTPEHHIOIO CTaOMITb-
HOCTh Ha BHJIOBOM U IOIYJISIIIHOHHOM

YPOBHE ITyTEM IMHAMUKH TTOBEACHUECKHUX
U TeHEeTHYECKUX peakuuit (310 obycias-
JIMBAET MPOLECCHl MOUCKA MUIIH JIUKUMH
JKMBOTHBIMH, €CTECTBEHHOE PpEeryiIHpo-
BaHUE MX YUCJICHHOCTH, BO3HUKHOBEHHE
3aIIUTHBIX PeaKluii B Ciaydae yrpo3bl Kak
HX CYLIECTBOBAHMIO, TAK U MECT MX 00u-
TaHUS U T.J).

B 10 xe Bpems payHHCTHYECKOE 3aK0-
HOZATeIbCTBO Oasmpyercs Ha oOmpese-
NEHHBIX TIPUHIMUIAX, OJHUM U3 KOTOPBIX
SIBJSIETCSl  PETYIMPOBAaHHE YHCICHHOCTH
JUKUX JKUBOTHBIX B HHTEpPECaxX OXPaHbI
3[0pPOBbSl HACEJIEHUS U TPEAOTBPAILCHUE
HAaHECEeHHs Bpela OKpYXKalolel cperne,
XO03STHCTBEHHOM TMOO HHOM JIESITETbHOCTH
[4], 4ro, MO HamieMy MHEHHIO, TpeOyeT
NepeoCMBbICIICHUs. Beap BMeIaresbcTBO
YeJ0BeKa B MPHUPOJIHBIC MPOLECCHl MHO-
rJa JeMOHCTPUPYET HE MPOTHO3HMPOBAH-
HbIC HEraTHBHBIC MTOCIEACTBUS IS DYHK-
[IMOHUPOBAHMS PKOCHCTEM, a YCHEIIHbIC
CIlydal CaMOpPETYILIINA B MHUpPE JUKHAX
JKUBOTHBIX (HampuMmep, BOJKOB) CBHJE-
TEJECTBYIOT O BO3MOXKHOCTH (WJTH JTake
HEOOXOMMOCTH) BHEAPEHUS 3TOTO TPHH-
nuna B (ayHUCTHYECKOE 3aKOHOJATelIb-
CTBO YKpauHBI.

5. IlpuHamieKHOCTh JUKUX KUBOT-
HBIX K T€HO(OH/Y KHUBOW MPUPOIbI 00Y-
CJIaBIIMBAET AKTHMBHOCTb HX IOBEICHUS.
Kpowme Toro, ecrecTBenHast cpeaa obura-
HHS, TJI€ )KUBOTHBIE CYIIIECTBYIOT B COCTO-
SHUM TIPUPOJHON BOJIM, OOBSCHSET BO3-
MOKHOCTB MIX MUTPAIIUH, 9TO COEHCTBYET
peanm3anié  MPOCTPAHCTBEHHBIX —IIPO-
neccoB OmoTHyeckoro obmena. B cBoro
odepeb TUKHE KUBOTHBIC HE 3HAIOT U HE
MOHUMAIOT HAIIHOHAIBHBIX TPaHHUI] U CBO-
0O/THO TIepeMemnIaroTcsl MEXIy CTpaHa-
MU U JaXe LEIbIMH KOHTHMHEHTAMH, 4TO
CIOCOOCTBYET HEOOXOJUMOCTH CO3aHMs
TePPUTOPHUATBHO-IIPOCTPAHCTBEHHOM
CHCTEMBI C NPHPOJHBIMHU JaHAAGTaMU
U B3siTHE €€ MOJI Ha/IJIeXKAIIyI0 TIPaBOBYIO
OXpaHy.

Takum oOpasom, nukas ayHa SBIIS-
eTCsl YHUKAJIbHBIM OOBEKTOM IKOJIOTHYe-
CKOTO IIpaBa, KOTOPBIH IEMOHCTPUpYET
KOMIUIEKCHBIH TTOJIX0]] K IPAaBOBOMY Pery-
JIUPOBAHUIO OKpY’KaIoLIe MPUPOAHOI
cpenbl U Bcex e€ KOMIIOHEHTOB. Mmeercs
B BHJY, YTO COXPAHEHME U 3aIIUTa BCEro
JKMBOTHOTO Mupa Oyaer 3(dexTuBHOI
TOJIBKO TOT/a, KOraa nox cdepy mpaBoBo-
TO BIUSHUA OyayT TMOANanaTh HE TOJIBKO
JIIKHE )KUBOTHBIE, HO M MECTa UX O0OHTa-
HUSI, @ Takke MyTH uX murparmn. C 3Toi
[eNBI0 B YKpauHe CyIIeCTBYeT KOMITIIEKC-
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HBIIl TPaBOBOW MHCTUTYT, HalpaBJCH-
HBIIl Ha OXpaHy HPHPOTHO-3AIIOBEIHOTO
¢doHnma, a Tarke (OPMHUPOBAHHUE HKOJIO-
TMYECKOH ceTH (B TOM YHCIIe M CO3JIaHUE
9KOJIOTUYECKUX KOPUAOPOB, IO KOTOPHIM
JMKHE JKUBOTHBIC BBICTPAMBAIOT IIYTH
CBOCH MUTpAIIHH).

6. Vcxons U3 JOKTPUHAIBHBIX yue-
Huil 00 00BeKTax TMpaBa, BBITEKAIOIINX
n3 o0miel Teopuu rocymapcTBa W Mpasa,
cienyer mpuBectd Mblcab C.C. Anek-
ceeBa, KOTOPBIH YKa3bIBACT, YTO TAKUMHU
o0beKTaMH MOTYT OBITH pasHbIC MPE-
METhI, UMEIOIIHE [IEHHOCTh VISl CyObeK-
ta mpasa [10, c. 359]. Ceromust clioXHO
NIEPEOLICHUTh BAXHOCTb W COIMAJIBHO-
AKCHOJIOTMYECKYI0 POJIb JUKUX IKHUBOT-
HBIX JUISi COBPEMEHHBIX LMBHJIM3AIMOH-
HBIX TOCYAapCTB, OOIECTBA M YeJIOBEKa.
Benyueit rennennueit XXI Beka B chepe
OXpaHbI JKUBOTHOTO MHUpa SIBJISICTCS Iepe-
OCMBICIICHHE MapaJirMbl PacCMOTPEHHS
KON (hayHBI KaK Ba)KHEWIIETO pecypca
W CBIPBS, YTO OTpakaeT B OONbIIEH cTe-
MIEHH HYKOHOMHYECKYIO COCTaBIIIONIYIO,
1 TMPOBO3MIALICHHE TUKHUX )KUBOTHBIX KaK
HCTOYHHMKA YIOBJICTBOPEHHUS yXOBHBIX,
BOCITUTATENIbHBIX, KYJIBTYPHBIX U 3CTCTHU-
yeckux norpeGHocTell yenoBeka. Kpome
TOTO, BBINOJIHSSA CYLIECTBEHHYIO pery-
JMPYIOUIYI0 U CTaOMIM3MPYIOIIYIO POJIb
B IIPUPOJIE, KUBOTHBIH MHp SBISETCS
HEOTBEMJIEMbIM  3BEHOM OKpYIKAIOIIEH
MIPUPOAHON  Cpenbl, CHOCOOCTBYIOIIUM
COXPAHEHHMIO, IIOJJICPIKAHUIO M BOCCTa-
HOBJICHHIO ~ €CTECTBEHHBIX AIKOCHCTEM
3emn.

7. Juxas QaynHa, Kak KOMIIOHEHT
OKpY)KaIOIIel IPHUPOTHON Cpenibl, HMe-
eT NPUPOTHOE MPOUCXOXK/IEHHE, TO €CTh
HE SIBISIETCS OJlaroM, CO3/aHHBIM HEIO-
CPEIICTBEHHO 4esioBeKoM. Ilpu pasrpa-
HUYEHUM OTpaciiell mpasa (B 4aCTHOCTH,
9KOJIOTUYECKOT0, TPAaXKIAHCKOTO, arpap-
HOTO U T.J.) NpUBEAEHHAS OCOOCHHOCTH
JKMBOTHOTO MHpa SBJISCTCS pPelIaroliei,
MIOCKOJIbKY B HepedyeHb OOBEKTOB 9KO-
JIOTHYECKOTO TIIpaBa BKIIKOYEHBI TOJBKO
JIMKHE )KUBOTHBIC, O YEM CBHJICTEIILCTBY-
€T KOMIUIEKCHBI aHanu3 3akoHa YKpa-
uHbl «O KHBOTHOM MHpE», 0 4&M yKe
paHee YIOMHHAJIOCh BBIIIIE.

KonBeHuuss 0 OHMOIOTHYECKOM pas-
HOOOpa3un ot 1992 1. ompenenser omo-
MAallHCHHBIC WM  KYJIBTHBHPOBAHHbIC
BU/IBI KaK BH[bI, Ha MPOLECC HIBOIIO-
UM KOTOPBIX HMEET BIIMSIHUEC YEJIOBEK
C I[ETBI0 YIOBJIETBOPEHNS CBOMX ITOTPEO-
Hocreii [11]. Mcrons3yst HaydHBIH MeTOx
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JI0Ka3aTeNnbCTBa OT IMPOTUBHOTO, CIIELyeT
MIPUATH K BBIBOJLY, YTO JIUKHE >KHBOTHbIC
(payna) — 3TO BHIBI, KOTOPBIC IBOJIOLH-
OHHUPYIOT 0€3 BMEIIATEebCTBA YeJIOBEKa
MO/l BJIMSIHUEM ECTECTBEHHBIX 3aKOHOB
MIPUPOJIBL.

Crenyer oOpaTuTh BHUMaHHME Ha TO,
YTO OINpPEACICHUE >KUBOTHBIX KaK O00b-
eKTa TPAaBOOTHOIICHUI W ONpeeIeHHN
OTpaciy IpaBa, HOPMaMH KOTOPOTO Pery-
JIUPYETCsI TPABOBOH PEKUM KHBOTHBIX,
SBJISICTCS  OMHUM M3 JUCKYCCHOHHBIX
B coBpeMeHHOM nokTpuHe. Ilpu sTom
OCHOBHas MOJIEMHUKa BO3HUKAET BOKPYT
pacnpocTpaHEHHUs HOPM TI'PAXKIAHCKOTO
U DKOJOTMYECKOro IpaBa Ha IPaBOBOH
PEeKMM JKHBOTHBIX. Tak, TIpakAaHCKOe
3aKOHOJATEIbCTBO IIPELyCMaTPUBALT Pac-
MIPOCTPAHEHHUE PEKMMa BEIM Ha JKMBOT-
HBIX, KDOME CIIy4aeB, NPEeyCMOTPEHHBIX
3akoHOM. OTHeceHHe JKUBOTHBIX K Kare-
TOPHH «BEIIbY SIBISIETCS TOBOJBHO-TAKH
CIIOPHBIM U OTPHUIIACTCS HE TOJBKO Mpe/-
CTaBUTENSIMH  JKOJIOTO-TIPABOBOH  Hay-
KA, @ U B IHUBUIHUCTHYCCKOI JOKTPUHE

MOPOXKIACT  IUTOPATU3M  KOHICTIIIHHA,
uzeil U MPOTHBOPEUMBBIX B3IJIAIOB.
Harmpumep, mIaBHBIM — apryMeHTOM

B I0JIB3Y TOTO, YTO XKMBOTHBIE OTHOCHAT-
cs K BELlaM HEKOTOpbIe NPEICTaBUTEIH
IPaKIaHCKO-TIPAaBOBOI HAyKH Ha3bIBAIOT
HUX TOBAPHO-MATEPUAIBbHYIO CYLIHOCTb,
Ha KOTOPYIO, B YaCTHOCTH, YKa3bIBaeT
yIjiata TOCYJapCTBEHHOH IONIUIMHBI 3a
JIOOBITYI0 AWYb U CTOUMOCTH JIHIEH3UN
Ha J0OBITy TUKHUX XHUBOTHBIX [12, c. 79].
C Takoil mo3unmeil sIBHO HEJIB3sI COTMa-
CHUTBCS, IOCKOJIBKY TaKas yIuiaTa siBJIsIeT-
Cs1 JIAIIH HEOOXOIMMBIM YCIIOBHEM CIEIIH-
QJIHOTO MOJIB30BAHUS JKUBOTHBIM MUPOM,
YTO MPETYyCMOTPEHO 3aKOHAMH YKPaWHBI
«O >kUBOTHOM MHpe» U «O0 OXOTHHYbEM
XO3SHCTBE U OXOTE», KOTOPBIE OTHOCATCS
K KOJIOTHYECKOMY 3aKOHOAATETIHCTBY.
Jpyrue xe y4€HbIe-IIMBUINACTEI CUH-
TalOT HEBO3MOXKHBIM OTOXJIECTBIICHUE
JIe(pUHUIHN «KHBOTHOE» U «BEIb», CCHI-
JIasACh HAa TaKHe IIPU3HAKHU SKUBOTHBIX,
KaK OJlyXOTBOPEHHOCTb U OHOJIOrHYecKast
BocmpousBogumocts [13, c. 3]. B To xe
Bpemsi M.B. Cnacubo-®areeBa yka3biBa-
€T, YTO «JI0CTaTOYHO pacnpoCTpaHEHHOU
SIBJISCTCS IOIBITKA OTHECTH JKMBOTHBIX
K <OKMBBIM BelllaM», a TakKe oOpaiiaer
BHUMAHHE HA OTHOIIECHHE 3aKOHOAATEIS
K JKUBOTHBIM KaK K JKUBBIM CYyLIECTBaM,
OTIIMYHBIM OT Bemiei [14, c. 48-49]. Otn
apryMeHTHI SBISIOTCSl HawOoiee yOemu-
TEJIHBIMH U TAKUMH, YTO OTPAKAIOT 00b-

EKTHUBHYIO JEHCTBUTEIBHOCTh KacaTellb-
HO MHpa MPUPOJbI U MUPA KYJIBTYpPHOTO.
Benb Mup nenurcst Ha IPUPOY KyJIbTyp-
HYIO (CO3JaHHYIO YEIOBEKOM) H MPHPOILY
ecrecTBeHHYI0. JKUBOTHBIE (B TOM 4MHC-
e W JUKHE) SBISIOTCA 3aKOHOMEPHBIM
pe3yIbTaTOM 3BOJIOIMOHHOTO PA3BUTHS
3emiH, a He TPOLyKTOM TPY/Ia ¥ TOCTHXe-
HUEM 4elIoBeKa. XOTS U ONpeAeIEHHBIM
00pa3oM HEKOTOPHIE TIOPOIBI JTOMAITHUX
U CEeNBCKOXO3SHCTBEHHBIX IKMBOTHBIX
HCKYCCTBEHHO BBIBEICHBI UEIIOBEKOM,
TEeM HE MEHee MX OMOoIOoruyeckue IMpu-
3HaKH (OTHECEHHE K JKHBBIM CYyILIECTBaM,
UX OIYXOTBOPEHHOCTH U CIOCOOHOCTH
YyBCTBOBATb) SABJISAIOTCS CYIIECTBEHHBIMH
apryMeHTaMu IPpU OTPULIAHUH OTHECEHHS
JKUBOTHBIX K MUY BeIeH.

BeiBoabl. Takum oOpa3om, mpoBe-
NEHHOE MCCIIeJOBAaHHUE TO3BOJISIET BBIAE-
JIUTH TaKWe CIEAYIOIINE MPU3HAKHU TUKOI
¢daynpl, kak: 1) Hammune AeUHUIINM,
OTIpEeNISIIOIIeH CyIIeCTBEHHBIE Xapak-
TEPUCTHKH 3TOTO TEPMMHA; 2) NpPHHAJ-
JISKHOCTh AuKOH (ayHbl k TeHodoHIY
KHMBOM IpUPOABI; 3) COCTOSIHUE JAHKO-
CTH, KOTOPOE€ YKa3bIBaeT HE TOJBbKO Ha
€CTECTBEHHYIO /I HUX Cpelly OOMTaHHs
(muKyIo MpUPO/Ty) KaK BHEIIHUI TPU3HAK,
HO M Ha HMX BHYTPEHHIOI CYIIHOCTb,
KaK CIIOCOOHOCTH BBDKHBATH B YCIIOBH-
SIX JUKON TpHPOABI Oe3 BMEMIATEeIbCTBA
4esioBeka; 4) MOAYMHEHHE JHKOi (ayHbI
MIPUHIAITY CaMOPETYISINN; 5) BO3MOXK-
HOCTh MHTpAINU TUKOH (ayHbI, 00ycas-
JUBAOMel HEOOXOAMMOCTH  IMPAaBOBOIL
OXpaHbI HE TOJIBKO JAWKMX JKUBOTHBIX, HO
U IPUPOAHBIX YYACTKOB, SBISIOIINXCS
MyTSAMH HX NepeMerleHust; 6) nukas Qay-
Ha UIPaeT KOJIOCCANIbHYIO POJb B COBpE-
MEHHOM MHpPE M MMEET BBICOKYIO COLH-
AJIBHYIO LICHHOCTb, TIOCKOJIBKY CIIOCOOHA
Y/IOBJIETBOPHUTH Pa3INyHbIC TTIOTPEOHOCTH
oOmiecTBa; 7) MPUPOJHOE IMPOUCXOXKIE-
HHE JIMKOIl (payHbI, OTCYTCTBUC BIHSIHHS
YeloBeKa Ha mporecc e€ HBOIIONUH; &)
HaJIM4YMe TECHOM CBA3M JAUKOH (ayHbI
C OKpY’Karollel NpUpoaHON Cpenon naxe
Iocjie U3BATHSI U3 €CTECTBEHHOH mpu-
poxsl obutaHusa (oukoit cpens). Ilpu-
BeIEHHBIE TPU3HAKH JUKOW (ayHbI (Kak
U BCEX JKUBOTHBIX B LIEJIOM) SBISIOT-
csi 0OOCHOBAaHHBIMM apryMEHTaMU JUIs
HepacHpoCTPaHEHUS MIPABOBOTO PEXUMA
BEIL[M Ha XMBOTHBIX, KaK 3TO IPELyCMO-
TPEHO IPaKJAAHCKUM 3aKOHOJATEILCTBOM
VYkpaunsl. Benyiryto ponb B 3TOM JOTK-
HO CBITPATh KOJIOTUYECKOE MPaBo, KOTO-
poe Mpu3BaHO 00ECIEYUTh TapMOHUYHOE

COCYILIECTBOBAHUE YEJIOBEKA M IIPUPO-
IIbl, COXpaHCHHE U TPHYMHOKCHHUE TMpHU-
POIHBIX PECYpCOB 3eMJIM, B TOM YHCIIC
U reHo(OH/a TUKOH MPUPOBI, BBITOJ-
HSIOIIETO CTaOHIN3UPYIOLINE, PeryInpy-
IOIME U PYTHe BaKHBIC IKOJIOTHYSCKUE
dyHKIHH.
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