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KAHOHMYECKOE MPABO 1 CYIEBHASI PHUTOPUKA
B KHUEBO-MOT MJISTHCKOW AKAJIEMUM (1615-1817 I'T)

Exarepuna I'YGAPD,

ACTIMPAHT OTAEIAa HCTOPHKO-TIPABOBBIX NCCIEIOBAHUN
Wucturyra rocynapcrsa u npasa uMeHu B.M. Kopenkoro HannonaneHo# akageMun HayK YKpauHbl

Summary

The article presents a theoretical study of the judicial system of teaching rhetoric and canon law at the Kyiv-Mohyla Academy.
We study the period of administration of legal disciplines in the educational process of the Academy. Determined the place of canon
law in the midst of other academic courses. Provides a brief statement about the professors F. Prokopovich and R. Zaborovsky. It also
provides an overview of the courses of rhetoric, which contain legal elements.

Key words: history of Ukrainian law, legal education, legal science, state, church, Kyiv-Mohyla Academy, canon law, ecclesiastical

law, rhetoric.

AHHOTAIHUS

B crarbe uccnenyercs mnpemnoaaBaHie KAHOHUYECKOTo MpaBa U cynebHoil puropruku B KueBo-MoruisiHckoit akagemun. Paccma-
TPUBAETCA TIEPUOJL BBEACHHS FOPUIMYECKUX JUCIMIUIMH B yueOHbIN npouecc akageMun. Onpeaensercss MecTo KaHOHMYECKOro TIpasa
Cpean IpyTuX akaZeMHYecKuX KypcoB. JlaeTcst kpaTknii 0030p KypCOB PUTOPHKH, B KOTOPBIX COIACPIKUTCS IOPUANICCKAN IIEMEHT.
[MpuBoasTcs kparkue Ouorpaduyeckue JaHHble 0 npodeccopax, NPenoaBaBIInX Kypchl KAHOHUYECKOTO MpaBa U «CyneOHOH puTo-
puxm». O60CHOBaHO, YTO B crcTeMy oOpa3oBanust KueBo-MormisiHcKoit akagemun B 1615—1817 rogax BXOIWIN HEKOTOPBIC IOPUIN-
YEeCKHe HayKH, YTO CITIOCOOCTBOBAJIO MOATOTOBKE CTYACHTOB K IOPHIMIECKON AEATETbHOCTH.

KimroueBble cjioBa: HCTOPUS yKPaWHCKOTI'O IPaBa, IOpHIMYecKkoe 00pa3oBaHue, IOpUANYECcKas HayKa, FOCy1apCTBO, IEpKOBb, Kueso-
MorwustHCKas akaIeMHusi, KAHOHUUYECKOE 1IPaBo, LIEPKOBHOE TPABO, PUTOPHUKA.

]:[OCTaHOBKa npodiaembl. Kue-
Bo-MormisiHCKas akajgemust (1a-
nee — Axamemust), 400-metHuil roOwIei
KOTOpOii Oyner ormeuarscst oceHbro 2015
rona, ObUTa MepBBIM y4eOHBIM 3aBEACHH-
€M, TPEeOCTaBISIBIINM CBOMM CTYy/IEHTaM
BO3MO)KHOCTh ~ IOJYYUTh 0Opa3oBaHUE
BBICOKOTO KauecTBa, JIOMOJHssSI 00pa3oBa-
TEJIbHYIO MIPOTrPpaMMy MPAKTUUECKUMU 3a-
HSTUSIMA ¥ BO3MOXKHOCTBIO TIPOJIOJDKATD
o0yuenue 3a pyoeskoM. X0Tsi B AKaJleMUH
U He ObUTO IOPUANIECKOTO (aKysbTeTa, ee
BOCITUTAHHUKH 3HAKOMUJIUCH C JIYYIIAMH
0o0pa3namMu TOIUTUKO-TIPABOBON  MBICIIH.
Baxxnol 3amaueii Ui COBpEMEHHOH F0pH-
JIMYECKON HAayKH €CTh BOCCO3/IaHWE W HC-
CJIe/IOBAaHUE TEX MEPBOHAYAIBHBIX KYPCOB,
C KOTOPBIX HauaJloCh IperoaBaHne opu-
CIPYICHIIMYU HA TEPPUTOPUH YKpPAUHBI.
AKTyaJIbHOCTh TeMBbI HCCJIeIOBa-
HHSI OTIPEIeIIETCS BBIAIOIINMCS MECTOM
KueBo-MoruiasHckol akageMHHd B HCTO-
pur 00pa3oBaHusi YKpaWHbl U YCHIHBA-
€TCSl MaJOMCCIICIOBAHHOCTBIO TEMBI: Ha
CETOHAIHUI JICHb HET (yHIaMEHTAIlb-
HBIX paboT, MOCBSIIEHHBIX FOPHUIUYECKOM
COCTABIIAIOIICH CHCTEMBI 00pa30BaHMs B
KueBo-MOrmisHcKoi akajgeMuu.
[IpaBoBenbl MpPaKkTHYECKH HE pac-
CMaTpUBAII IOPUIUUECKUE JTOCTHIKECHHS
KueBo-Morunsuckoit akagemuu. Vcxons
13 3TOTO0, 6a30il /IS NaNbHEHIIero uece-
JOBaHMS PACCMAaTPUBAEMOU TEMbI CTal
pabotel Takux GuocohoB U HUCTOPUKOB,
kak B.U. Ackouenckuii, C.T. Tony0Oes,

®.1. Turos, B.M. Huuuk, B.C. T'opckuid,
MUJL Txauyk, 3.M. XwxHSIK U Opyrue.
Taxoke HCIONB30BANICA APXUBHBIM Mare-
puan u3 QonnoB MHCTHTYTa PYKOIMCH
Harwonanbuoit  OuOIMOTEKH  YKpaHUHbI
nmenu B.W. Bepuanackoro.

Leabio u 3aaayeil cTaTbu SBIISCTCS
HCCIIeIOBAaHNE MeCTa IOpUANYEeCKON Ha-
VKU B CHCTEME HayK, IPEroiaBaeMbIX B
Kueo-MorunsiHckoii akageMun.

WN3iiokeHne OCHOBHOIO MaTepu-
ana. KueBo-MorunsiHckas — axkaaemMust
(manee — KMA), HekoTopoe Bpems HMe-
HoBaBasicss  KueBo-Moruino-3a6opos-
cKkoif B dyecTh mwuTpononuta Padanna
3abopoBckoro, Obuta ocHOBaHA 15 OKTs-
Ops 1615 r., xorma GIaroTBOpUTENBHHUIIA,
nBopsiaka ['ymeBmueBna [ammka (Emm-
3aBerta) BacumimpeBna (1577-1642 r1r)
odopmuIa TapcTBEHHYIO B TONB3y Ku-
eBckoro borosBienckoro Oparctsa, OT-
IKCaB IOCIEIHEMY BCE CBOM cOepexe-
Husg u 3emmo [1, c. 143-150; 2, c. 72;
3,c.1;5,c.22-24; 6, c. 197]. Cnenyer ot-
METHUTh, YTO CBEIEHHS NPO Y4eOHO-BOC-
MUTaTeNbHYI0 cTOpOHY B KueBcko# miko-
ne (16151631 rr.) 1ocTaTO4HO CKYIHBI U
HE COofiepKaT KaKuxX-JInOo DAHHBIX O Ha-
JIHYUe IOPUANYECKUX 3HAHUH B CHCTEME
oOpa3oBaHus B 9TOT nepuon [7, c. 37-39].

Cucrema o0Opa3zoBaHus KMA
Obuta m3MeHeHa ¢ 1 cenTsOps 1632 r,
B YACTHOCTH Iocie oObenuHeHws [le-
TpoM Morwnoii JlaBpckoit u  Kues-
ckol mkon B komieruyM. Ilérp Cm-

meonoBnd Mormma (1596-1647 rr.) —
mutpononut Kuesckui, ['anuikuii u Bceit
Pycn, cesaroii. [Ipoucxoxnenue poma Mo-
TWI, TI0 ORHWUM JAHHBIMH, HAUMHAETCS OT
3HaMEHHUTOTO prMIBTHIHA Myt CrieBoisl,
MIPEIKH MOCIEAHETO Nepecenuch u3 Puva
B ['peruro, a norom B Momnzosy. Ilo npyrum
JTAHHBIM, TIPEIKOM MOTHIT OBUT MOIABCKHIA
neopsiiuH Ilypur; xotopblii momor B 600
moiiaBckomy BoeBone Credany IV u mo-
Jy4uI OT TIOCJIEIHETO BO3HATPAXICHHE U
¢dammwmro Morwia. B 1622 1. Ilerp Moru-
J1a BriepBble npueskaer B Kues, B 1627 . o
cra”HoBuTcs apxumanaputom Kueso-Iledep-
ckoii naBpbl. B 1633 1. oH momy4usn npusmie-
THIO Ha MUTPOTIONHIO OT Kopostst Biaucnasa
IV, B TOM ke rozy ObUT O1aroC/IoBIIeH naTpu-
apxom KoncrantuHononsckim  Kupuimiom
Jlykaprcom 1 HarpakieH THTYIIOM «IK3apXa
CBSITOTO arloCTOBCKOrO KOHCTaHTHHOTIONE-
ckoro Tposay [10, c. 370-371].

C 1632 r. npenonaBanne B KMA Be-
JIOCh B ClIelyroluX Kiaccax: (apa (anasno-
rus), *HPHUMA, TpaMMaTHKa, CHHTAKCUMa —
COCTaBJISUIM HU3IIKME KJIACCHI; 1103313 (1H-
WUTHKA), PUTOPHKA — cpeanue; hunocodus
u 6orocnoBke — Boictiue [4, ¢. 112; 7, ¢. 53;
8, c.43; 9, c. 600]. B cpennem putopuue-
CKOM KJacce M B BbICIIEM Kiacce Ooro-
CJIOBUSI W TIPETIOZIABATNCH IOPUANIECKHUE
TUCHUIUIMHBL. YTO KacaeTcsi BBICIIETO
KJacca 60TOCIIOBHS, TO B HEM K OCHOBHBIM
HayKaM TIPHCOEIUHSIIOCH TPEIoaBaHne
KAaHOHMYECKOr0 IIpaBa, OCYIIECTBIIEMOE
1o kopmueit kuure' [7, ¢. 53, 70-72].
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BaxHplii BKJIaJ B IOPUIANYECKYIO Ha-
yKy cnenan mutpononut Padgaun 3ado-
poBckwuii (1676—1747 I1.) — MUTPOIIOTUT
Kuesckuii, ['anuukuit u Bceit Majopoc-
cun [10, c. 213; 11, c. 234-237]. B1738 .
JUISL TIOAHSTUS TpocBelieHus: Padann
pacmmpui Kpyr HayK, IIPENOofaBacMbIX B
KMA, n B uncre apyrux BBeN Ipenoja-
BaHHE MAaTEMaTHKH, IEPKOBHOW HCTOPUH
u xaHoHUKH [11, c. 461-462].

Kak ormeuaercst B cioBapsix MpaBo-
CIaBHOW TEPMHUHOJOTMHU, «KAHOHUKA —
HayKa, KOTOpasl U3JIaraeT B CUCTeMaruye-
CKOM BHJIE HOPMBI, COZIepKaIUe TaBHUE
LIEPKOBHBIE NTPABUIIA, U 1A€T PYKOBOJCTBO
JUI TIPaBUIBHOTO MX mnoHuMaHusa. Oc-
HOBHBIM COJIEp)KaHHEM yKa3aHHOW HayKH
€CTh IIPAaBUJIA JAaBHEH BCEICHCKOW LIEpK-
BH, WIH T. H. KAHOHUYECKOE 1paBoy». [Ipu
BBEJICHUH JTOIl HAYKN B KPYT MIPEAMETOB,
MPEToaBaeMbIX B yXOBHBIX aKaJeMH-
SX, OHa OBUIa Ha3BaHa «KAHOHUYECKUM
MpaBoOM», TIOTOM Ha3BaHUHM W3MEHWIN Ha
«LIEPKOBHOE 3aKOHOBE/IEHbEY, a CO BpeMe-
HEM OHa CTajla Ha3bIBaThCsl «IEPKOBHBIM
MpaBoOM». JTa HayKa B CBOIO O4Yepe]b CO-
CTOUT U3 BHYTPEHHEH M BHELIHEH 4acTu:
B IIEPBYIO BXOJAT NPEJBAPUTENbHBIE IIO-
HATHS LIEPKOBHOTO IIPaBa, a BO BTOPYIO —
OTHOUICHUS] HEPKBU M TOCYAapCTBa, a
TaK)Ke MMYIIECTBEHHBIE BOMpocHL. llep-
KOBHOE TIPaBO COJACPIKUT KaK HOPMBI, Ka-
caroImuecsl BHYTpEeHHEH JKM3HU IIepKBH,
TaKk M HOPMBI TOCYIAapCTBEHHOTO IIpaBa,
perynupyrone BHENIHEe MOJO0KEHUE
uepkBu. B Poccum 3HakomcTBO C 1ep-
KOBHBIM IIPaBOM B BBICIIMX y4YEOHBIX 3a-
BEICHUSIX Ha4yaJoCh BO BTOPOH MOIOBUHE
XVIII B. ¢ u3yyeHus LUEPKOBHBIX MPaBUI
no Kopmueit kuwure. Ilpaktuueckuii xa-
pakTep 3TON AUCIUIIMHBI CKOPO Harpa-
BHJI €€ K JICUCTBYIOIIIM ITOCTAHOBICHUSIM
MECTHOW PYCCKOM LIEPKOBHON U CBETCKOU
BJIACTH, IIOCTAaBUB TMpe] HEW 3aJaHue:
CBECTH 1TH MECTHbBIE IIOCTAHOBICHHS B
OIHY EeIUHCTBEHHYIO CHCTEMY BMeECTEe C
MpaBUJIaMH JIaBHEH BCEJIEHCKOH IePKBHU
[12; 13, c. 421].

OOparuM BHUMaHHUE, 4TO J[yXOBHBIM
permamenToM 1721 1. B akageMuyecKuit
KypC BBOAWJIOCH IPENOAAaBaHUE TAKUX
Hayk: l) rpaMMarvku BMECTe C reorpa-

¢ueii u ucropueii; 2) apupMeTUKU U reo-
MeTpuH; 3) JOTUKH WIH IHAJICKTUKH; 4)
PUTOPUKH BMECTH WJIM PA3ENbHO C MO-
ITHYECKUM Yy4eHueM; 5) GU3MKH C Kpa-
TKOU MeTau3uKOit; 6) KpaTkod MOIUTH-
ku Ilybdennopda «ame ona morpeOHa
cynuteest ObITHY» [9, ¢. 600-601; 14, c.
167], kKoTOpyr0 MOKHO OBLIO OOBETUHATH
C yYeHHEM AHMAJEeKTHKH; 7) OOTOCIOBHS.
CTyneHThsl TaKe JOIDKHBI OBUIM YYUTH
TPEYECKUI U eBPEHCKHUI S3BIKH.

Ilo yxazanuto Ilerpa I B 310 Bpe-
MS TOSBIIIOTCS IIEPEBOJbI Ha PYCCKHUMH
s3pik KHMT [lyddennopda, B uacTtHO-
ctu B 1726 . I. Byxxunckum Obu1 mepe-
BelleH TPyX MblciauTens «O JOoDKHOCTSX
4ejgoBeKa W TpaXIaHMHA I10 3aKOHY
ectectBeHHOMY» [10, c. 91]. Hmeer-
¢ yNOMUHAHWE, YTO BO BTOPOH deT-
Bepru XVIII B. uHOrma mpenonasanoch
LIEpKOBHOE 3aKoHOBeneHee [9, c. 602].
Ay ®.1. TuroBa HaxoAUM BOCIIOMHHA-
HUE, YTO CTYIeHTH B Akajgemun 1o Cra-
TyTy 1798 I. B KI1acce OOTOCIOBHS YUH-
JIUCh 110 KopMueil kHure [4, c. 269].

BaxHoe 3HayeHHe B y4yeOHOM IIpo-
necce KMA otBoausiocs u cyaeOHoi pu-
topuke. ClieyeT OTMETUTD, YTO B Kypcax
PUTOPUKH, KOTOpbIE NPENOAaBaINCh B
AxkaneMud, cofepkancs U IpUIHIeCKUil
MarepHa: JaBacs aHAIU3 IOPUITYCCKUX
paboT pa3HBIX MBICTUTENCH, WMEINCh
PYKOBOJCTBA IO COCTaBJICHHUIO Cynel-
HBIX pedeld. IMeHHO Takoro popa Kypchl
MBI U OTHOCHM K «CYJIeOHOW PUTOPHUKE».
HeoOxonumocTs BBeneHUs cyneOHOH pu-
TOpPUKHU ObUIa BbI3BaHA TEM, 4TO B YKpa-
UHE B HCCIEAYeMbI HaMH NEepHOoj Hace-
JICHUE OCTPO HYXJAJIOCh B 3HAHMAX IS
3aIUTBl CBOMX MMYIIECTBEHHBIX U JpPY-
rux npas. «MHOTOYHCIICHHBIE Cy/eOHbIe
pa30uparenbcTBa M CHOpPBI TpeOoBaJIN
KBATU(QUIIMPOBAHHOW 3allUThI, YMCHHE
BECTH KOTOPYIO, KPOME BCEro IIPOYero,
JIOJDKHO OBUIO JaTh y4EHHE B aKaJIeMHU.
[TosTOMYy yKE B paHHUX KypcaX pUTOPHKH
BCTpeUaroTcs maparpadpl, MocBsIIeHHbIE
COCTaBJICHHIO Cy/IeOHbBIX pedeil, muceM u
T. 1L <..o» [15,c. 5].

Jlasee Mbl XOTHM TNIPEAOCTaBUThH Kpa-
TKOE ONUCAHHE TE€X PUTOPHYECKUX Kyp-
COB, B KOTOPBIX €CTh IOPUJANYECKHUHN dlie-

' B 1653 . Obuta usnana I[leyarnas kopmuast kaura (HUKOHOBCKasT), KOTOPYIO CTall MIKXPOKO UCIIONb-
30BaTh, IOTOMY BO BCEX HCTOYHHMKAX TOTO BPEMEHH HE yTOUHSUIHCH CIIMCKU KOPMUEH, OTMEUanoch TOIBKO
«KOpMYasi KHUTa», 4To moapazymeBano IleyarHyro kopmuyro. CTOMT 0OpaTuTh BHHMaHue, uTo B 1787 I
Obl1a n3nana ExarepuHMHCKAs KOpMYasi KHUTA, HO TPErojaBaHne KaHoHnYeckoro npasa B KMA Hadanocs
paHbllIe yKa3aHHOTO Tojia. FIcXo/is u3 9TOro MOXKHO yTBEPKAaTh, YTO KyPC KAHOHHUYECKOTO MpaBa B AKajie-
MuH ObLT OcHOBaH Ha [leyaTHoii Kopmueit 10 1787 1. A nocne n3nanusi ExarepuHHHCKON KOopMyei, ckopee
BCETO, U IPH MPENOAaBAHNH YKA3aHHON HAYKH CTAJIN HCIOIb30BATh MOCIICIHION.

MeHT. IlepBbIM TakoBBIM KypcoM CTaja
purtopuka u3BecTHoro ¢punocopa Mocudpa
KononoBuua-T'op6ankoro (?—1653 rr.).
B 1635-1636 y4eGHOM roy OoH ObLI Ipo-
deccopom putopuku B KMA, B 1639—
1642 rr. — npodeccopom duiocodun, B
1642-1646 rr. — pextopom KMA, B 1646—
1650 . — urymernom Kuesckoro Muxaii-
JIOBCKOTO 3JIaTOBEPXOTO MOHACTHIPS, a OT
1650 1. — enmrckoriom Mctucnasckmid, Op-
manckuii 1 Morunésckuii [10, c. 66—68].

Wntepecyrommii Hac Kypc mnpodec-
copa HaszbiBajicst «Oparop MormisHcKui,
YKpaleHHbIH COBEpLICHHEHIIMMH Opa-
TOpCKUMHU pazfeneHussMu Mapka Tyn-
nust [unepona» 3a 1635-1636 y4ueOHbIit
roa. Kypc coneput BCTyIuIeHHE W TpH
TpakTaTa, B TpeTheM ecTb pazaein «O cy-
neOHOM pone KpacHOPEUHsD», KOTOPBIH
MIPSIMO CBSI3aH C IOPHIMYECKOH MOATOTOB-
KOH MOJIOJIEKH K CyAeOHBIM Iporeccam
[15,c. 11].

3aciy)kKMBaeT BHHUMaHUS U KYpC peK-
topa KMA, wmurpononura Kuesckoro,
lNanuuxoro u Bceit Manopoccuu Hoaca-
¢a Kpoxosckoro (?-1718 rr.). C 1683 .
OH ObLT MpodeccopoM MOITHKH H PUTO-
puku B KMA, B 1686-1689 rr. — mpo-
deccopom unocopun u mpedexTom
Axanemun, B 1689-1690 yuebHOM romy —
mpodeccopoM OOTOCIOBHS U PEKTOPOM
KMA, B 1693-1697 r. — OBTOpPHO cTax
pexropom [10, c. 102-106]. Ero kypc
HaspBasicsi  «CokpoBumHuna TymianaH-
CKOTO KpacHOpe4YHs K MOJIUTHIECKOMY
YNOTpeOIeHNIO YKPAUHCKOH MOJIOJIEKH B
komerun  Kueo-MorunsHckoil, mnpeoc-
BAILIEHHBIM OTLIOM, IIPe(eKTOM U rpodec-
copom putopuku Moacapom KpokoBckum
MpeacTaBIeHHass U OTKpbITast B 1683 ny»
1683—1684 yueOHOM Tomy. DTa PUTOPH-
Ka HE COJEPIKUT KOHKPETHBIX CyHAEOHBIX
pedeii, HO BKJIIOYaeT OONBIION MacCUB
MPUBETCTBEHHBIX CJIOB, MTOXBAJI, KOTOPbIC
aZpecyroTcsl TeTMaHaM M M3BECTHBIM JTIO-
IisiM Toro Bpemenw [15, c¢. 14-15].

Taxke oOpamaeM BHIMaHHE Ha Kypc
npenonasarenst KMA Hoannukusi Ba-
asisekoro (?7-? rr.) [10, c. 98-99] mox
Ha3BaHHeM: «PUTOp yKpaumHCKH coryac-
HO 00bIUar0 CBOCH POAMHBI 00YUYCHHBIN 1
JUISl TIOJIb3bI OJIArOPOIHOTO IOHOIIECTBA
B Koyuterun KueBckoil B3paiieHHBIH OT-
nom Hoannmkmem Bamssckum B 1689
r» 1689-1690 y4eOHbIii roa. Yka3aHHBIN
KypC COCTOUT M3 BCTYTUICHUS ¥ IBYX TJIaB.
WuTtepec i HAc NpeCTaBIsIET BTOpast
[1aBa, B YaCTHOCTH maparpad TpeTuit
«O peyax, KOTOpBIE KacaroTCsl HUMyIIe-
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CTBEHHOT'O MCKa U IPO CHOCOOBI ITOCTPO-
€HHUSl 3TUX peueil». YKpauHCKUH HCTO-
PUK KyIbTYpbl, GUI0cod U MepeBOAIHK
anTuuHOM nutepatypsl B.Jl. JlutBuHOB
YKa3bIBaeT, YTO B MPEJICTABICHHOI Mpo-
rpamMme, KpOMe TEOpPEeTUYECKOH COCTaB-
JIIOIIEH, CONIEPIKUTCSI MPAKTUYECKHUI Ma-
Tepua st 00y9IeHHs CTYICHTOB COCTaB-
JISITH PEYH, B OCHOBHOM IIPUBETCTBEHHBIE,
aJ]pecoBaHHBIC TOCYIAPCTBEHHBIM H Iep-
KOBHBIM JiesitesisiM [ 15, ¢. 18—19].

OOy4yeHHEeM CTyIEHTOB CyIeOHOMY
KPAaCHOPEUMIO 3aHMMaJicss M mpodec-
cop, urymeH Ilpoxonmii Kanaumnckuii
(Konauunckmii) (?-? rr.). B Axkagemun
oH mpenogaBan ¢ 1691 r. puTopuky, B
1693-1695 rr. — ¢punocoduto, B 1697 . —
6orocnosue. C 1697 no mapr 1701 1. on
6su1 pexkropom KMA [10, c. 108]. Ero
Kypc HazbiBascs «IlocoOue puropuku st
YKpPauHCKOTO pHUTOpa PasHOOOpa3HBIM
MaTepualioM HAIOJIHEHHOe, Ha TPUOyHY
KueBo-MormisiHCKyo  IpeacTaBlIeHUMI
B 1692 r» 1692-1693 yuebOHueli Ton. B
4acTu Kypca noj HasanueM «O Beliax,
COZICHCTBYIOIINX OpPaTopy» CoAepiKarcs
paszienbl, Kacarolrecs: TOPKEeCTBEHHOTO,
CyeOHOTrO M COBELIATEIFHOTO KpacHoOpe-
yus [ 15, c. 21].

WnutepecHsiM  ABIsSIETCS Kypc — ap-
xumanapura Mocuda Typoboiickoro
(?-? rr.) — mpemomaBaTens TpaMMaTHIC-
cKuX Kiaccos, a B 1700-1701 ygeGHOM
rofy — npenojasarenb putopukn B KMA.
C 1701 r. on ObLT MEpBBIM HpedeKToM
MockoBCKOH  ClTaBSIHO-IPEKO-TaTHHCKOM
akagemuu, 1708 1. — apXuMaHAPUTOM
MockoBckoro  CHMOHOBOTO ~ MOHACTBI-
pa, B 1711 . — mepeBenén B MocCKOB-
ckuii HoBocmacckuit monacteips [10, c.
548-549]. Kypc purtopuku mpodeccopa
«Por mocrarka OpaToOpcKOro MCKycCTBa,
HaCIaKACHUE BCSKOMY TEHHIO KpPacHO-
peurs, K TEeHHIO U TaJIAaHTy YKPAaWHCKOTO
Hapona ymoOHOOOMJIBHBIN B KIIaIOBOM
KueBo-MorwisiHCKOl akaileMUd HOBOMY
pUTOpPY HpeNocTaBlIeHHbI B rogy 1700»
(1700-1701 y4eOHBIII TOX) COCTOUT W3
BCTYIUICHHS M JIByX 4YacTei: y4eOHOU u
MpaKTHYECKOW pHUTOpUKH. B mpenenax
MOCJIeIHEeH U3YYaJIUCh CIOCOOBI COCTaB-
JICHUSI peyeil: MKOIbHOU M MOJUTUYECKON
[15,c.31-32].

OOpatuM BHHMaHHE Ha aHOHHUM-
HBbIl PUTOPUYECKHUHM KypC, OINUCAHHbBII
B.Jl. JIutBuHOBBIM, O€3 3ariaBusi, OTHO-

caumiics k XVII B. Berymnenue Hasbl-
BaeTcsi «Pa3merienue IHS PUTOPUKO-TIO-
JIUTUYECKOTO», @ KypC COCTOMT U3 uacTeil:
«3apsh», «yTpoO», «IONJECHBY», «BEUEP».
OauH W3 pas3nenoB «3apu» MOCBSIIEH
croco0aM — HalMCaHMS  ITTOJMTHYCCKUX
nuceM. Tak e B «IOTyIHE» CONCPIKUT-
csl paszen, Kacaromuiics cOopa Jokaza-
TEJBCTB, SPYAHINH, NMPAKTHUECKUX Jel,
B)KHBIX TIPY COCTABIICHUH HCKOBOW peyH.
Jlpyrue paszmensl HE WMEIOT IOpUanYe-
CKHX cOoCTaBIsironux [15, c. 32-34].

Cnenyromuii aHOHUMHBIH Kypc Ha-
3bIBajics «/lomonHeHus, OTHOCSIIUECS K
HAaCTaBJIEHUSM COKPAILEHHOW PHUTOPHUKH
Hoanna Boccust (Poccust)? U3I0KECHHBIM
110 cux nopy». Kuura enuHcTBEHHAs coziep-
JKUT HAyKy O JUAJEKTUYECKUX MECTax U
PUTOPHUECKUX NMPHUMEpaX, WLTIOCTPHPYS
TaKXKe 3a/1a4l BCEX peuei, KacalomnXCs
«Tpex ponos puropuueckux» XVII ctT. u
MOATOTOBKY CTYACHTOB K IOPHIMYECKOM
NIeSITeTEHOCTH, COJIEPKHUT COJMIHBIN Mac-
CHB IPAaKTHYECKOTO MaTepHana, MpHMe-
POB CyIeOHBIX peyeii.

K XVII B. OTHOCHTCSI aHOHHUMHBIN
KypC, KOTOpPbIi HauMHAETCsl CIOBAMM:
«TanuHCTBO 0 GONBLIMX Peyax Ha CBSILICH-
HBIX MpPa3AHUKaX <. M O pedax Ha Cco-
OpaHuK. DTH BONIPOCHI, HACKOJIBKO XBaTUT
BPEMEHH, U3JI0KUM BO BTOPOH yacTu. 13
TAKOTO PpA3ACICHUs] PUTOPUKU TOSBIIS-
eTCsl TPM BHAA pedeill: TOp)KEeCTBEHHas,
cyneOHast ¥ coBemarensHast <..o». [lanee
M0 KaXIOMYy BHJIY peueil yKas3bIBaeTcs,
YTO MMEHHO OyIeT paccMaTpuBaTbCs B
puTopuuecKoM Kypce. B cyneOHo# peun
BBIICJISAIOTCS JIBE €€ COCTABIAIOIINE: 00-
BUHMTENIbHASI U 3aIlUTHas peub. Tak ke
paccMaTpUBaINCh BONIPOCHI COCTABICHUS
nonuTHYeCcKon peun [15, c. 40-43].

CrnenyrommM KypcoM, KOTOPBIA MBI
xotenn Obl paccMorperh, ObuT «Kemp
ATmoioHa KOTYEHOCHOTO ISl TTOCTPO-
€HHs JIByporoi Ku]apbl, OCHAIIEHHOH
pamu TapMOHHMU JIBOWHBIM CTHJIEM IIO-
93UM W PHUTOPHKHA HA KPBUIBSX CIIABHI,
pasyma M ropax CTOSILUI, Ha JBYIJIaBOM
KueBo-Morunsiuckom [lapHace pycckum
OpudeeM MoCTaBIEHHBIH M BO3JIE PEKH
Bopucdena, [leracoBckumMu HCTOYHHKA-
MU HarnoeHHsbIi, roga 1702» (1702-1703
yueOHbIi Tox). s Hamiero uccienoBa-
HUSI LIEHHOW SIBISIeTCA Ta 9acTh Kypca,
KOTOpasi KacaeTcsl HaIMCAHUS MHCEM, T10-
CKOJIBKY B HEll COREP>KUTCSI PYKOBOJICTBO

2 Noann ®oruii (?— okono 890 rr.) — marpuapx KoOHCTaHTHHOIOIBCKHIA, yI€HBIH, 6Or0CIIOB, TOJINUTH-
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K HaIlMCaHMIO TIHCEM CyAeOHOro Xapaxre-
pa[l5, c. 49-50].

3aciyKuBaeT BHUMaHUs TaKXkKe Kypc
«KpacHopeune myprnypHoe K ApXHIITy
miaBaomy [Hoacady] Kpokosckomy, mo-
cturaromiee BocxummeHus. Kpacuopeune,
OTJIMYAIOIIEEeCS] 3HAMEHHTBHIM  YKpanH-
CKHM JIyXOM TTOCpPEIH COTpakAaH, Mpen-
Ha3HaYeHHOE Ha TpolBeTaHue PoxuHbL
Paccyxxnenust B Axanemudeckoid Kn-
€BCKOM KOJUIETHH TIPOCBEIAeT CIIOBO,
IIpe/ICKa3aHHOe TepBOH Marepbro [Aka-
JieMueii], 3akanyuBator okosio 1709. Bei-
ckaspiBaHu» [16, c. 1]. B nepBoit yactu
MIPOrpaMMbl PacCMaTPUBAIOTCST BOIIPOCEHI
KacareJbHO IPUYMH 3aIIUThl CBOMX JICH-
CTBUII C THOMOLIBIO Japa KPacHOPEYHs.
Tak ke OCHOBHBIMU BUIAMHU peuel sB-
JISIIOTCSL COBEIIATEbHAS, TOPKECTBEHHAs
n cynebnas. Yrto kacaercs cyaeOHOTO
KpacHOpEYH s, K HEMY OTHOCST, KpoMe 00-
BHHUTEJBHBIX, TAKKE W 3aIIUTHBIC PEYH.
PaccmarpuBaercsi MOHUMaHUE CYTH 3a-
LIUTHOW peur, 00bACHsAETCA, KaK JOOUTh-
Csl C TOMOIIIBIO pedn cyneOHoro onodpe-
HUSL M KaKie MOTYT ObITh KoJeOaHUs IpH
MIPUHATHU PELICHUS B [10JIB3Y KaKOi-1100
u3 cTopoH. [IpenocTaBisoTCsl OCHOBaHUS
MIPOABMKCHHUS JieIa CIIeJ0BaTeNeM, U Te
CHOCOOBI, KOTOPBIMH OH PYKOBOACTBY-
erca. Tak >xe ompeaemnsieTcsi, 4To AapoM
CJIOBA MOJKHO pa30uBaTh CyneOHOE JIeTIOo C
TTOMOIIBIO TIPABIIILHOM MO3UIMN U CHITb-
HOro Xenanust. HeoOxonumoe BHUMaHUe
yAEISIeTCsl TIO3HIUK M yCTAaHOBKaM TIPH
CO3/IaHMH 3aLIUTHON PeuH, TaK Kak Takas
MO3UIIMS MOXKET OCHOBBIBATbCS HA IOHS-
THUSIX 100pa, BBITOJIbI, HHTEPECOB UMYIIIe-
CTBEHHOT'O Xapakrepa. A MOXET U MHa4e
(opMHPOBATHCS, HAIPUMED, 101 BIUSHU-
eM ckopdu mim crpaxa [16, c. 7-9]. Bto-
past 9acThb NMOCBAIIEHA B OCHOBHOM CIIOCO-
6aM COCTaBJICHHUS TOPKECTBCHHOW pEUM.
OTHenbHO pacCMaTPUBAIOTCS  CIOCOOBI
TTOWCKA TPHYHH, OOBSICHEHHS ICUCTBUN 1
CpaBHEHHS JIOKa3aTeNbCTB, a IIOTOM pac-
CMAaTpUBAIOTCSl CIIOCOOBI W yKpaIICHHS
peuM B YaCTHBIX CHTyaIwsx [16, c. 60—-62,
108-114].

OrmpezienieHHOE OTHOIICHUE K «Cye0-
HOI puTtopuke» umen u Kypc Hapuucca
l'apmamenko (Apmamenko Hapkuc)
(1695-1741 rr.), KOTOpPBIM mpenoaaBan
putopuky B KMA ¢ 1719 . B omucan-
HOW HI)KE KHUTE UMEETCSI 3al1Ch, UTO ee
u3nan oren, Hapuuce I'epmamienko, poa-
ctBeHHHK oTIa Peonocnuss CMOPKEBCKOTO
n Ero Mmmneparopckoro ceernoro Benn-
YecTBa BOWCKa 3aMlOpPOYKCKOTO TTOIKOBHHU-
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Ka TrajsilKoro M Kapajepa MaKeJOHCKOIo
Muxanna Munopanosuua [ 10, c. 43—44].
[Jannas xuura HassiBaeTcs «Kuura opa-
TOPCKOTO HCKYCCTBa, CEMbIO TPYIHOCTS-
MH, Kak Obl IeyaTsiMH CKpEIUICHHAas |
HAa T0JIb3Yy YUTAIOMINM BHYTPH U BHE HC-
MUCaHHAs, T. €.. CHAPY)KH YMECTHOCTBIO,
MTOXBAJIOH U TOCTOMHCTBOM, a BHYTPH ISt
MTOJIb3BI PUTOPOB, MOTYIECTBEHHOH J1ec-
HUIIEI0 ceBepHOro Tymms yKpamieHa; st
YTEHUSI ¥ YCOBEPIICHCTBOBAHUS TIPHIISK-
HOTO pa3yma u3nana B roxy 1719» (1719—
1920 yueGupiii ron). Kypc cocrosn us
BCTYIUICHHS M CEMH YacTel «BCKPBITBIX
nevateit». MIMeHHO B ceapMOU «OTKpPBI-
TOI 1edaru» OblIa YacTh, MOCBAIICHHAS
TPEeM BHUJAM KpPacHOPEUHs: TOPIKECTBEH-
HOMY, COBELIATEIbHOMY U CyneOHOMY
[15,c. 72-73].

OO6parnM BHUMaHHE Ha Kypc Benu-
amuua Borankoro (?—? rr.) — npenona-
Barellb, urymeH. B 1720-1721 yuebHoM
Toly OH mpenojaBail puTopuky B KMA,
B 1733 . — urymen l'apsukoro KpacHo-
ropckoro HukomaeBCKOro  MOHACTBIPS
[10, c. 76-77]. UnTepecHbIM €CTb €ro
Kypc: «Tpya o pUTOPUYECKOM HCKYCCTBE,
Ppas/eIeHHbIH Ha YeThIPe KHUIH JUIS YKpa-
HMHCKOM MOJIOJIKH YUaIlencs, CooOpa3Ho
co crmocoboM M 0osee JIerko HOPMOi
KpacHOpe4YHs K II0Jb3€ IPABOCIABHOI
PETUTHH, CBOCH POANHBI, M OTYETO J0MA,
M3JI0KEHHBIH B ponHoi Kueo-Morn-
JISIHCKOM koiternu B ropy 1720». Pu-
TOpPHKa COIEPIKUT, KPOME BCTYIUICHUS,
YeThlpe KHMIH, HO JUIl HAac COCTaBIIACT
nHrepec kHura nepsas «IIpo Haxoxne-
HHE apryMEeHTOB, NP0 ABM)XCHHE M aM-
MdUKaLno», B KOTOPOH ecTh pasfied,
KacalolIuicss NPUMEpPOB aMIUTU(UKaLUK
U ONHUCHIBAIOIIMH TOPKECTBEHHOE, CO-
BeMIaTeIbHOE U CyAeOHOe KpacHOpedne.
Ammmndukanus (or nar. Amplificatio —
YBEJIMUYEHHE, PACcIIpOCTpaHEHUE) — 001IIee
Ha3BaHME U COBOKYITHOCTH Pa3IMIHBIX
n300pa3UTENBHBIX CPENCTB, CBSI3aHHBIX
C YBEIIMYEHHEM IPOTHKEHHOCTH TEKCTa.
Ammmdukanuei Takxke Ha3bIBaeTCs pac-
LIMPUTENIBHOE TTOHUMAHHUE pEeYeBOW W3-
osrTounoctH [17, ¢. 30]. Takxe BeI3bIBACT
uHTepec KHUra yersepras «O macTepcTse
U TNPAaKTHYECKUX 3aHATHAX 0 COCTaBIIC-
HUIO peyei, KacarolIuxcsi TPOMCTBEHHO-
IO poAa KPAacHOPEUHs M IPEeXJIe BCEro
TOP’KECTBEHHOTO», B KOTOPOH, MOMHMO
MIPOYETO, PACCMATPUBAIOTCS BOTIPOCHI, Ka-
CalOIINECs] HICKOBOW, OTBETHOH M ITOCOJIb-
CKOM pedyr COBEMIATEIHHOTO XapakTepa
[15, c. 73-75]. BenenctBue copepkaHus

B Kypce npodeccopa obpalieHus K 10pu-
JIMYECKOH MPOOIIeMaTHKE €ro Kypc MOXeM
OTHECTH K «Cy/1eOHOIl pUTOPHKEY.

[pencraBinsier MHTEpEC TaKKe pH-
topuka Crepana KammHoBckoro (ox.
1700-1753 r1r.) — pexrop MocKoBCKoOH
CITaBSHO-TPEKO-JIATHHCKON aKaJIeMHH,
apXUENNCKoN BelnKOHOBropoAckuil u
Benuxomynxuii, okonumsn KMA B Havase
1720-x . B 1726 1. o Obul npedexTom
KMA. [10, c. 246-247]. Hac unrepecyet
ero Kypc «Herblpe KHUTH PUTOPHUUECKUX
HACTaBJICHUH JUIsl YKPAUHCKOW MOJIOJIEKH
B koyuternn KueBo-MorumstHckoit n3io-
JKEeHHbIe M MpouuTaHHble B 1722 1. mox
PYKOBOJCTBOM MYZAPOI0O U 0J1aro4ecTuBo-
ro orua Credana Kannnockoroy». B nep-
BOM KHHUTE €CTh ITIaBa, KOTOPAsl KacaeTcst
COCTaBJICHHS NMUCEM U uMeeT paszaen «O
MMUCHbMaX, YTO MPHHAIIEKAT K CyneOHOMY
poxy». Bo Bropoii kHuTe Kypca peds uueT
0 TpeX BHJIAaX KPaCHOPEUYMs M, COOTBET-
CTBEHHO, PAaCCMaTPUBAIOTCSI TOPIKECTBEH-
Has, coBellaresbHas U cyneOHas pedb
[15, c. 80].

Takoe ke pasieneHHe Ha TOpKe-
CTBEHHYIO, COBEILATENbHYIO U CYIeOHYIO
pedb COICpPXKUTCS M BO BTOPOIl IviaBe
«O Tpex pomax pedeil», BTOpoH n3 Tpex
KHUT pUTOpHdeckoro kypca CuiibBecTpa
JIsickopoHckoro «OCHOBBI OpaTOPCKOTO
KpacHOpe4YHs MO COCTABICHUIO TEKCTa
peun Ui KaHUJaToB KOJIern Moruio-
3a00pOBCKOM, M3II0KEHHBIE U IPEICTaB-
nenHsie B 1739 r» (1739-1740 yueOnbrit
ron) [15, c. 100-102].

WHTepecen Uit Hac Kypc ApceHust
[siranukoro (IMMuonTHHIIKOTO) (?—?TT.)—
npenojasarenab, MoHax. B 1740-1741 r.
OH TpernojaBal puTopuKky B CMOJICHCKOM
cemuHapu, a B 1742—1743 y4eOHBIX ro-
nax —B KMA [10, c. 426]. Ero putopude-
cknit Kypc «CHIIBHBIN U KaTerOpHUIECKUil
Te3uc BOXAS Tymusi, comepkamuid Ha-
CTaBIICHNSI PUTOPUYECKOTO HCKYCCTBA, B
HayqHOM Xxpame Kueo-Moruio-3a6o-
POBCKO¥ KOJUIETHHU K BEYHOH OCHOBE Opa-
TOPCKOTO 3HAHUA <...> PyCCKOMY HOBO-
PHUTOPY M3JIOKCHHBIH, a TaKKe MpecBeT-
JIBIMH 00pasiaMu Belled yKpeIruIeHHBII
B 1742 r., okrsiOpst 22 nus», 1742-1743
yueOubiit rox [15, c. 104]. Ykazanublit
Kypc comepkuT peub [lunepona «K 3a-
mwmre M. Mapnemna» [18].

O6parum BHIManue Ha Kypc CuiibBe-
crpa lopopunsi (1712-1767 rr.) — npe-
noznaBatenss KMA: 1738-1741 rr. B rpam-
MaTUYeCKUX Kiaccax, 1741-1743 rr. — B
KJ1acce MUHUTHKH, U B PUTOPUIECKOM KJTac-

ceB 1743-1744 yuebuomrony,ac 1760 . —

ApPXUMaHJIPUT I'myxoBcko-ITerponas-
noBckoro MoHacTeips [10, c. 183—184].
Kypc, npenonaBaemsiii B KMA, Ha3bIBas-
cst «Bocempb kHur o Oosee jierkoit u 6o-
Jiee yCIIEIIHOH MOATOTOBKE KPACHOPEUHSI
nepomonaxom CunsBectpoM JloOpuHOIA
0IIaropogHOMY YKPAaHHCKOMY IOHOIIICCTBY
JUT BPYyYCHHS W W3JIOKEHHS B POTHOM
KueBo-Mormuio-3abopoBckoil akagemuw,
BHOBb HauaTble B 1743 I, Mecsiia OKTs-
6ps1, 3 nHsa». Kype conepxut BeTymieHue
U BOCEMb KHHMI' COOTBETCTBEHHO, HO JUIS
HAIIIEro MCCIeJOBaHMs MHTEPECHA IepBast
KkHUra «O HEKOTOPBIX MpPEIBAPUTEIBHBIX
PUTOPUYCCKHX ITOHATUSAXY, TAK KAK UIMCH-
HO B Heii momerieH paszen «O mpobieme,
COCTOSIHMH, NIPUYMHE U CyneOHOM pellie-
Hum». [15, c. 105-107].

Ta xe HOpMyIHPOBKA, YTO U B IIPE/IbI-
IIyIIeM Kypce, TIpo H3ydeHne «IIpoOIeMBl,
COCTOSTHMSI, IPUYUHBI ¥ Cy/1eOHOTO peltre-
HUSI», CONIEPXKHUTCS M B Kypcax Tuxona
AnexcanapoBuya (1714-1746 rr) —
npedexr KMA, ydeHsbli, npenoaBaTeib
[10, c. 30-31]. Bo-nepBbIiX, OHa €cTh B
ero Kypce «Oparopckue HACTABICHUS U3
AQHTUYHBIX M COBPEMEHHBIX HACTABHHKOB
BbIOpaHHbBIE COIVIACHO PYKOBOJCTB M Ha-
YMHAHUK OT MEepPBBIX OCHOBAHUI K Ooiee
TPYAHBIM WM HAWBBHICIINM, Olaropa3syMHO
MIPUCTIOCOOJICHHBIE ISl YYEHHKOB Kpac-
HOpe4Hs, W K YNOTPeOJeHNIO YKpawH-
CKHMM OparopaM B POJIHOH IIPaBOCIaBHOMN
M BecbMa ciiaBHOM akajgemnu Kueso-Mo-
ru0-3a00pPOBCKON M3JIOKEHHBIE M IIPO-
yutaHubie B 1744 r» (1744-1745 yue6-
HBII TO11). BO-BTOPBIX, B Kypce TOTO ke
aBTopa 3a 1745-1746 yueGuslii rog «Ha-
KOIUICHHUE PUTOPUYECKUX HACTABJICHUI C
pa3HBIMH TPAKTHYECKUMH 3aHATHAMH, K
MPUOOPETEHNIO NCKYCCTBA KPACHOPEUHSI
MIpeAHa3HAYeHHOe, a TaKkKe K YHOTpe-
OJICHNIO TIPAaBOCIABHOMY YKPAWHCKOMY
IOHOILIECTBY B akazemuun Kueso-Moru-
110-3a60pOBCKON TIpOodheccopoM KpacHO-
peumst, IPEOCBIIEHHBIM OTIIOM THXOHOM
AJeKcaHIpOBHYEM  IIPEIUIOKEHHOE |
3akoH4YeHHOe. 13 1745 no 1746 ron, Ha
OKTsI0pBhCKHe KaneH s [15, ¢. 107-110].

Crnenyromuid Kypc, KOTOPBIH MBI XO-
TUM OTMETUTh, 3T0 Kypc Hocudes I'a-
asixoBekoro (1719-? rr) — mpodeccop,
oubnmorekapp  KMA, apxumanaput, B
1745-1746 1. — yuuTens B Kiacce CHH-
takcuMbel B KMA, a ¢ 1746 — cepenuHbl
1749 r. nmpenoznaBan puTOpuKy Ta Boib-
mryto nHCeTpyKiwio [10, ¢. 167-168]. Ero
Kypc «Putoprdeckye 0CHOBHI [T 00yUe-



HUSl YKPAMHCKOM MOJIOJEkKH, U3ydaroIeit
€IMHOe KpacHopeuue juisd Oylara HEepKBH
u oTun3Hbl B Kuese, B ciaBHOI U mpaBo-
cnaBHOW akazemun Moruno-3abopoB-
CKOIf M3TI0’KEHHBIE, a TAKXKE K MPOYTEHHIO
npeanokeHnsie B 1746 ., B HOsIOpe, THs
19» (1746—1747 yueOHBIN TOI) COCTOUT
13 BCTYIUICHHS M ceMu KHHT. MTak, BTO-
pyto kHUTY «O TIEpPBBIX PHTOPHYIECKHX
HayajlaXx M MX MPAKTUYECKUX 3aHITHSIX)
COCTaBIISIIOT TaKWe pPasiesbl: Mpo Iepu-
OfIbl, IIPO MHUCHhMA, MPO PEYH IMOIUTHYE-
ckue. MHTepec Ui Halero uccieaoBa-
HUSI COIEPKUT U TPeThsl KHUTa «O Haxox-
JIEHUU apryMEHTOB, MPO apryMEHTALUI0
Ta aMIUIM(UKALMIO», B KOTOPOH paccma-
TPUBAIOTCS BOIPOCHI: TIPO MPOOIEMY, ITPO
COCTOSIHHE BOTIPOCA, PO MPUUUHY U IPO
cylneOHOe pEIlCHHE, a TaKKe PO apry-
MeHTarwmo. [15, c. 110-111].

B./l. JIuTBMHOB yCIIOBHO OTHOCHUT K
YHUCIy KYpCOB, BEPOSTHO IIPEIoJaBaB-
muxcss B KMA, kypc puropukn Muxan-
ay 3arypckomy. JTo HOcoOHe COICPIKUT
mecTb KHUL. B nepBoit u3 Hux «O cymur-
HOCTH PUTOPHKH U O HAXOXKAECHUM Mare-
puanay ectb pasuen «O cyneGHOM pone
KpacHOpEUHs», IJ€ COXPAHSETCs IMpPUH-
LUI PAacCMOTPEHMsT TPEX BUAOB peuei:
TOPXKECTBEHHOM, CyIeOHOH H coBela-
TeIbHOU. A B msaTol kHHTE «O MHUCEMaxX»
TaKXKe yAesIeTcsl BHUMaHue «(popMmyram
JUTS TIHCEM cyziebHoTo Xapakrepay. [15, c.
124-126].

Wrak, uto KacaeTcs KaHOHHYECKOTO
mnpasa, To B KMA oHo npenonaBaioch B
BBICILIEM KJIacce OOroC/IOBUs 10 KaHOHU-
yeckoil KHHre. MokeM IpearnonokKuTh,
YTO BBE/ICHHE U 00y4YeHHE KaHOHMYECKO-
My TpaBy MOITIO UMETh MECTO HE PaHbIIIE,
a cKopee BCero nocie Toro, kak Kuesckast
LIKOJIA CTasia Kojuleruen. Tak sxe Mbl 3Ha-
eM Tpo mpeiokenne u3 JlyxoBHOTO pe-
maMenTa, HanucanHoro @. ITpokomnoBu-
4geM, Mpo go0aBlieHHe B aKaIeMHUECKHUI
kypc nonmutuku [Typennopda. Ho, k co-
YKaJICHUIO, HE COXPAHMIIOCH CBEJICHUH PO
MIPAKTHUYECKYIO PEan3alfio 3TOro Mpes-
noxeHus. [1oToMy MOKHO TOJBKO Hpe-
rojarath MpoO HaJW4ME B MporpamMmax
KMA kanonunueckoro npasa ¢ 1632 r. no
Hayayma XVIII B. 3aT0 MBI TOYHO MOKEM
YTBEP)KAATh, UTO YK€ BO BTOPOM 4YeTBEp-
1 XVIII B. Padannom 3abopoBckum B
o0myro cucteMy Hayk AKaJeMuu ObLIO
BBEJICHO KAHOHHYECKOE TMpaBo. ITOT
MIPEAMET MpeATonarai Mpex/e BCero us-
yuenne Kopmdyell KHUTH, a UMEHHO €€
[lewatHOTO W3MAHMS, KOTOPOE BEPOSITHEE

Bcero mnocie 1787 1. ObUIO 3aMEHEHO Ha
ExarepuHHHCKYI0 KOPMUYIO.

BeiBoabl. Bakneiimieii cocTaBiisio-
et puropuueckux kKypcoB KMA 6buio
MpEenoiaBaHue TPEX BHUIOB KPACHOPEUHS:
TOPKECTBEHHOTO, COBEMIATEIILHOTO U Cy-
nebHoro. B ydebHOM Kypce pUTOPHKH
W3yYaINCh COCTABICHHE TMOTUTHYCCKUX
pedeil, TTOCTpoeHHe cyneOHOH peun: 3a-
IIUTHI I OOBUHEHUS, a TAKXKE IPABIIIb-
HOCTh M TPAMOTHOCTh HAIMCaHUs IOpH-
nuueckux nuceM. Kype puropuku umen
MPaKTHYECKYIO HAIPaBICHHOCTD, IOJDKSH
OBUT HAYYHUTH CTYIEHTOB CAMOCTOSITEIIBHO
3alHIIaTh CBOU TIpaBa B CyJe.
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KPYI' YYACTHUKOB OTHOIIEHUM PUTYAJIBHON CHEPHI B YKPAUHE

Awnnpeit T'YHJIA,
acrupaHT Kadeapbl rpaXkIaHCKoro mpasa FOpuanyeckoro HHCTUTYTa
[pukaprarckoro HalMOHAIBHOTO yHUBEpcUTeTa MMeHN Bacuins Credanuka

Summary
In the article author sets the circle of participants Relations at provision of ritual services in Ukraine. Also in the study revealed the
legal status of participants in of these relationships in the provision of ritual services that participate in the organization of provision of
ritual services such as: public authorities, local administration, local government, ritual service and economic entities that have entered
into appropriate contracts for and economic entities that have entered into appropriate contracts for ritual services. Special attention is
given to research the legal status of the customer’s of ritual services.
Key words: ritual services, customer, service ritual, burial, agreements on provision funeral services.

AHHOTaNMS
B crarbe aBTOp ycTaHaBIMBAET KPYT YYaCTHUKOB OTHOIICHUH MPU OKAa3aHUU PUTYAJIbHBIX YCIyT B YKpauHe. Taxke B Uccieno-
BaHHHM BBIACHSETCS IIPABOBOW CTATYC YYaCTHUKOB JaHHBIX ITPABOOTHOILICHUI B cpepe MPeaoCTaBICHUS PUTYaJIbHBIX YCIIYT, KOTOPHIE
TMPUHUMAIOT Y4acTUE B OPraHU3alMU MTPEIOCTABICHUSI PUTYAIbHBIX YCIYT, @ UYMEHHO: TOCYAapCTBEHHBIX OPraHOB, MECTHOM rocyuap-
CTBEHHOU aIMHHUCTPALIUK, OPTAaHOB MECTHOTO CaMOYIIPABICHHS, PUTYaIbHOU CIYKObI U CyObEKTOB XO3SIMICTBOBAHMS, KOTOPhIE 3a-
KITFOUHITH COOTBETCTBYIOIINE JIOTOBOPEI O MPEAOCTABICHUH PUTYANIBHBIX yCiryTr. Oco6oe BHUMaHMe OTBOAUTCS UCCIICOBAHUIO TIPaBO-
BOT'O CTaTyca 3aKa3uMKa pUTYaJbHbIX YCIIYT.

KioueBble cji0Ba: puTyaibHbIE YCIyTH, 3aKa34MK, PUTyajbHas Ciyxk0a, 3aXOpOHEHHUE, JOrOBOPbI O MPEIOCTABICHUH PUTYallb-

HBIX YCIIYT.

I IOCTaHOBKa npodaemsl. [paxk-
JTAHCKO-TIPABOBBIC  OTHOIICHWUS,

BO3HHKAIOMINE B c(epe MpeaoCTaBICHUs
pUTYalbHBIX yCIyr B YKpawHe, ¢par-
MEHTapHO PEryIupyroTCs PpsAIoM 3aKo-
HOJATEIbHBIX aKTOB, B YHCJIO KOTOPBIX
BXOIIT 3akoH YkpauHbl «O morpeGeHumn
U TOXOPOHHOM penie». OIHAKo BOIPOC,
Kacaroluiicss Kpyra YYacTHHKOB OTHO-
LIEHUH U UX MPABOBOTO CTaTyca MpH OCy-
LIECTBIEHUH PUTYaJIbHOHN IESTENbHOCTH,
ocTaroTcst 6e3 BHUMaHMs. YKa3aHHOE 00-
YCIIOBIIMBACT aKTyalTbHOCTh MPOBEICHUS
HAy4YHOTO HCCIIEIOBAHMS U YCTAaHOBJICHUS
Kpyra y4acTHHKOB OTHOIICHHH IpPH OKa-
3aHUH PUTYAIBHBIX YCIIYT.

Ienbo crarbu SBISIETCS YCTaHOB-
JIGHWE Kpyra Yy4YaCTHHKOB OTHOIICHUHN
110 TPEJIOCTABICHUIO PUTYAJIbHBIX YCIYT.
Jlnst mocTHKEHMS TIOCTABJICHHOM 1IeNn
OCHOBHOE BHHUMaHHE B paboTe yaemiseTcs
paspeleHuio CIeqyomuX 3afaqy: ycTa-
HOBHUTb KPYI' YYaCTHHUKOB OTHOIICHUI
110 MPEAOCTABICHUIO PUTYAJIBHBIX YCIYT,
OTIpeJIeTUTh TPABOBON CTaTyC Yy4acTHH-
KOB JaHHBIX IPAaBOOTHOIICHHH.

AHanu3 HaydHBIX ITyONMMKanui 1o
JTaHHOW TpoOJieMaTHKe MOKAa3bIBACT, UTO
B JIOKTpPUHE TpPaKIAHCKOIO IIpaBa OT-
CYTCTBYIOT DPa0OTBI, IMOCBSIICHHBIE HC-
CJIEIOBAHUIO YYAaCTHUKOB OTHOILEHUH
10 MPEJOCTABICHUIO PUTYAJbHBIX YCIYyT
B YKpauHe U CTOPOH JOTroBOpa O Mpeo-
cTaBJIeHUU Takux yciyr. [loatomy Teope-
THUYECKYI0 0a3y JaHHOTO MCCIIEIOBAHUS
COCTaBIIAIOT TPYAbl WM3BECTHBIX CHENH-
QINCTOB B 00JACTH JOTOBOPHOTO MpaBa,

B KOTOPBIX BOIIPOC CTOPOH JIOTOBOpa pac-
CMaTpHUBAIOTCSl Ha OOIIETEOPETHYECKOM
YPOBHE M HOPMATHUBHO-TIPABOBBIC aKThI
MOCBAIIEHB! OPTraHU3ALUK TOXOPOHHOM
ctepsl.

H3i10:keHHE 0CHOBHOIO MaTepHaJia.
B ct. 1 3axkona Ykpauns! «O norpebenun
U MOXOPOHHOM JIeJIe» JaeTcsi OIpeelie-
HHE TEPMHHA «3aXOPOHEHMs», MOJ KO-
TOPHIM MOHUMAETCS JEATEeIbHOCTh COOT-
BETCTBYIOLINX OPraHOB TOCYapCTBEHHOM
BJIACTH, OPraHOB MECTHOTO CaMOyIIPaB-
JICHUS, MX JIOJDKHOCTHBIX JIMI[ M CYObeK-
TOB XO35I{CTBOBaHUs, HAlpaBICHHAs Ha
ofecreueHre HaUIeXKaIlero OTHOIICHUS
K Telly ymepuiero, obecrneueHue IpaBa
rpaxJaH Ha MorpedeHne UxX Teiaa B COOT-
BETCTBUU C UX BOJIEU3BSBICHUS, CO3/1a-
HHE M JKCILTyaTalli0 00BbEKTOB, TPEIHa-
3HAYEHHBIX IS IOXOPOH, COAEPXKAHUE U
COXpaHEHHE MECT 3aXOPOHEHHUH.

Tarxoxke coracHO 3akoHy YKpauHbI
«O mnorpeGeHUM M ITIOXOPOHHOM JEJIe»
y4aCTHUKaMH OTHOLIEHWH B cdepe mpe-
JIOCTABJICHHUSl PUTYAJIbHBIX YCIYTI BBI-
CTYNAIOT CHEHUAIBHO YIOJIHOMOYCHHBIH
LEHTPaIbHbI OpraH HCIOIHUTEIbHOM
BiIacTH, obecreunBaroluii GpopmMupoBa-
HHE TOCYIapCTBEHHOI MOIUTUKH B cdepe
KUINIHO-KOMMYHAJIHOTO ~ XO3sICTBa;
MECTHbIE OpraHbl MCIIOJHUTENBHOH BIla-
CTH, OpPraHbl MECTHOTO CaMOYIpaBIICHHs
1 UX UCIIOJTHUTENILHBIE OPTaHbl, PATYallb-
HbIE CITYKObI, CyOBEKTBI XO39HCTBOBaHUS,
KOTOpbIE NPEJOCTABIISAIOT OTAEIbHbIC PU-
TyaJIbHbIE YCJIyTH, 3aKa3ulK ¥ MOTpeOu-
TeJlb YCIIyT.

B pamkax [JaHHOTO MCCIEIOBAHHSA
1esecoo0pa3Ho  KpaTko HCCIeoBaTh U
OIPE/ICNTUTh KOMIIETCHIMIO YYaCTHHKOB
OTHOIICHUH B cdepe NPemOCTaBICHUS
PHUTYaJIbHBIX YCIIYT, KOTOPbIC TPUHUMAIOT
y4acTHe B OPraHH3alUU MPEAOCTaBICHUS
PHUTYaIIbHBIX YCIIYT, CPEIH KOTOPBIX MOXK-
HO BBIJICIIHTh:

a) LleHTpasbHble OpraHbl HCIIOJHU-
TENBHON BIAacTH. Tak, rocynapcTBEHHbIE
OpraHbl y4acTBYIOT B c(hepe OpraHu3aliu
NPEIOCTABICHUS] PUTYAJbHBIX YCIyr B
npeenax IMOJHOMOYMH, ONpPEAeCHHBIX
3aKOHOJIATEILCTBOM. TaKue TOJIHOMOYHS,
B YaCTHOCTH, ONPEACNISAITCS HOPMaMH
3axona Ykpaunsl «O morpebeHun u mo-
XOpoHHOM nene» [1], 3akoHoM YKpauHbI
«O MeCTHOM CaMOyNpaBIE€HUU B YKpau-
He» [2].

Tak, opraHu3anus JEsTEIbHOCTH B
obnacTy MorpeOeHus yMEepIIHX OCYyLIecT-
BIISICTCS TAKMMH OpTraHaMH:

a) CrenuanpHO YIOJIHOMOYEHHBIM
LEHTPAJILHBIM OPraHOM UCIIOJHUTEIILHON
BJIAaCTH, OOecrednBaronmM (GpopMHpOBa-
HHE TOCYJapCTBEHHOM MOJIUTUKH B chepe
JKHJTMIIHO-KOMMYHQJIBHOTO ~ XO3SIHCTBA,
KOTOpBI B Ipelesax CBOEH KOMIICTEH-
un: 1) obecrieunBaet popmMupoBaHue ro-
CYIapCTBEHHOW TOJIMTHKU B cepe 3aXo-
poHeHHs; 2) yTBEp)KHaeT HEeOoOXOIUMBII
MHHUMAJIBHBIA  [epedeHb TpeOOBaHMI
K TOPSIIKY OpraHW3aldy MOrpeOeHus |
PHUTYaIbHOTO OOCITY)KUBAHHS HACCIICHUS;
3) yTBEpXKIAeT THUIIOBOE MOJIOKEHUE O
puTyanbHOU ciryxOe; 4) ycTaHaBIHUBAaeT
TpeOOBaHMs 1O COACPIKAHUIO U OXpaHe
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MECT 3aXOpPOHEHMH; 5) yCTaHaBIIMBaCT
MOPSAZOK PErHCTpallik 3aXOPOHEHUH M
MePE3aXOPOHEHHSI yMEpIUUX, a TakKxKe
(hOopMy KHUI'H pErHCTpPALUK 3aXOPOHEHUH
U TEepe3axOpoHEeHU; 6) OCYIIECTBISET
Jpyrye MOJHOMOYHS, TPEIyCMOTPEHHbIE
3aKOHOM.

6) MecTHbIe Tocy1apCTBEHHBIE aIMH-
HHUCTpaluK. B mpezenax, onpeneneHHbIX
Koncrutynueil u 3akoHamMM YKpauHsbl,
OCYIIECTBISIFOT Ha COOTBETCTBYIOIINX
TEPPUTOPHUAX  TOCYNAPCTBEHHBIN  KOH-
TPOJIb 3a COONIONEHUEM CaHMTApPHBIX
MpaBWI, TOCYJAPCTBEHHBIX CTAH/AAPTOB,
JPYT'UX HOPMAaTHBHBIX JIOKyMEHTOB B 00-
JIACTH 3aXOPOHEHMS, @ TAKIKE ITpaBHJI Ola-
rOyCTPOMCTBA, PELIAIOT B COOTBETCTBHH C
3aKOHOM BOIIPOCHI 00 OTBOJE 3€MENIbHBIX
YYaCTKOB JJIsl OPraHU3alUH MECT 3aX0pO-
HEHHWsI, OCYIIECTBISIIOT JPYTHE ITOTHOMO-
YHsl, IPELyCMOTPCHHBIE 3aKOHOM.

B) Opranbl MECTHOTO CaMOYIIpaB-
nennsi. B coorBercTBHM co cT. § 3akoHa
VYkpaunsl «O 1norpeGeHNH U TOXOPOHHOM
Jiesie» OpraHbl MECTHOIO CaMOyIpaBiie-
HUA M MX MCIOJHUTEIbHBIE OPraHbl B
mpezenax cBoeil koMmmeTeHuuu: 1) pera-
I0T B COOTBETCTBUH C 3aKOHOM BOIIPOCHI
00 OTBOZIC 3EMEIIbHBIX y4YacTKOB IJIsL Op-
TaHU3ALUK MECT 3aXOPOHEHHUS U UX CTPO-
WUTENBCTBO; 2) 00eCleunBalOT COIepiKa-
HUE B HAJI)KAIIEM COCTOSTHUN KJIAI0HIII,
JPYTUX MECT 3aXOPOHCHHUS U UX OXpaHy;
3) co31ar0T pUTYalIbHbIE CIIYXKOBI, YT-
BEPXKIAIOT TIOJIOKEHHE O PHUTYaJIbHOM
cyx0e; 4) ycTaHaBIWMBAIOT TapH)EI
(11eHbI) Ha TOXOPOHHBIE YCIYTH U Hpel-
MeThl TOrpedaNbHOi MPUHAUICKHOCTH
Ui CyOBEKTOB XO3SICTBOBAHMS KOM-
MyHaIbHOW  (OpPMBI  COOCTBEHHOCTH;
5) cornacoBbiBatoT Tapudbl (LEHBI) Ha
NPEOCTABICHUE  ITOXOPOHHBIX  YCIYT,
HPEyCMOTPEHHBIX HEOOXOANMBIM MHHH-
MaJIbHBIM TIEPEYHEM BHIIOB TTOXOPOHHBIX
YCIyT, Il CyOBEKTOB XO3SIHCTBOBaHMSA,
KOTOpbIC HE MPUHAICKAT K KOMMYHAaITb-
HOH (hopMe COOCTBEHHOCTH; 6) peliaroT
BOIIPOC O IIPEAOCTABICHUH 32 CUET CPEJICTB
MECTHBIX OIOJUKETOB ITOXOPOHHBIX YCIIyT
B CBSI3H C TIOrPEOCHUEM OJJMHOKUX I'Da-
JIaH, BETEPAHOB BOMHBI M TPY/a, a TAKKe
JIPYTUX KaTeropuii Majioo0ecredeHHbIX
rpaXkJiaH; O IPeJOCTABICHUH TOCOOHS Ha
norpedeHne yMepIInX rpaxiaH B JpYrux
clly4asix, IpeyCMOTPEHHBIX 3aKOHOM; 7)
OCYMLIECTBIISIIOT KOHTPOJIb 33 COOMIOICHU-
€M 3aKOHO/ATeNbCTBA 110 3AIUTE IIPaB
noTpeduTeNneil B 4acTH HpeI0CTaBICHUS
CyObEKTaMH XO3SIHCTBOBAHMS TOXOPOH-

HBIX YCIYI W pealu3alyeil uMu npen-
METOB MOXOPOHHOH IpPUHAIIEKHOCTH;
8) olecrieunBarOT paBHBIE BO3MOXXHOCTU
JOCTyNa K TIOJYYCHHUIO HEOOXOIMMOro
MHHHUMAJIBHOTO TIEPEYHs BUJIOB TIOXOPOH-
HBIX YCIIyT JJIsL TOTpeOuTeNneil He3aBUCH-
MO OT COIHAJIbHOTO, HMYIIECTBEHHOTO
COCTOSTHHSA, BO3pacTa M T.1.; 9) ocymecT-
BIITIOT WHBIE TIOJIHOMOYMS, IPEIyCMO-
TPEHHBIC 3aKOHAMH.

IlepBoouepenHol connanbHON MHC-
cHell 1 0053aHHOCTBIO CENBCKOro (Moce-
KOBOI'0) COBETa B OOJACTH 3aXOPOHEHMs
aBisitoTes: 1) obecriedeHne NPeaocTaB-
JICHUS TEPPUTOPHAIBHON OOLIMHE Mu-
HUMAJILHOTO «KOMIIJIEKTa» PUTYaJIbHBIX
YCIyT, ycTaHOBJIEHHBIX HeoOxoaumbIm
MHHHAMAJIBHBIM [IEPEUHEM OT/AENIbHBIX BU-
JIOB PUTYaJIbHBIX yCIyT; 2) obecneueHne
HPEeJOCTABICHNUS] TEPPUTOPHAIBHON 00-
IIMHE BBINIEYKa3aHHBIX yCIyT Ha JOJDK-
HOM YPOBHE U B YCTQHOBJICHHOM 3aKOHO-
JIaTeIbCTBOM IOPSIIKE.

r) YeiryronpeaocTaBuTellb PUTYallb-
HbIX ycuyr. C Lelbio OCYILIEeCTBICHHS Op-
TaHU3alHK orpedeH s YMEpIInX U mpe-
JIOCTABJICHUE PUTYAJIBHBIX YCIIYT, B COOT-
BETCTBHUHM CO CT. CT. 8, 9 3akoHa YKpauHbI
«O morpeOeHHH M TMOXOPOHHOM e
[1], opranbl MecTHOTO CaMOyNpPaBICHUS
CO3JAI0T CIICIUAIM3UPOBAHHBIE KOMMY-
HaJIBHBIE TIPENPHUATHS — pPUTyaJbHbBIE
CITyKOBI.

Kak mpaBwio, mpu co3maHuM KOM-
MYHQJIBHBIX PUTYaJbHBIX CITy’KO OpraHbl
MECTHOTO CaMOYIIPaBICHUs JIeJIETHpPY-
0T UM CBOM IOJHOMOYHMS (TIpenocTaBs-
JICHHbIE B COOTBETCTBUH CO CT. 8 3akoHa
Vkpaunsl «O norpeOeHUN 1 TOXOPOHHOM
JIeJIe») 10 PEILICHUIO BOIIPOCOB 00 OTBOJE
3eMEJIbHBIX YYaCTKOB JUISi OpraHU3alluu
MECT 3aXOpOHEHHH (BBIAEICHUE MECT Ha
kianoumax). OxHoBpemeHHo cT. 10 3ako-
Ha YkpauHsl «O morpe6eHnn U MOXOpOH-
HOM [I€JIe» OIIPE/IeNICHO, YTO PUTYyaJIbHbIE
CIIyKObI IPEJOCTABIISAIOT PUTYaAJIbHbIC YC-
JYTH, TIPEeAYCMOTPEHHBIE MUHHMAJIEHBIM
HepevyHEeM OT/ICJIbHBIX BHOB PUTYAIbHBIX
ycayr. [Ipu Takux ycIOBHAX KOMMYHaJlb-
HbIE PUTYaJIbHbIE CITYKObI OTHOBPEMEHHO
OCYLIECTBIISIOT MPEIIPUHUMATEIbCKYIO
JeATEeIbHOCTh  (IPEIOCTABICHUE PHTY-
QIBHBIX YCJIYT), 3aKJII04as COOTBETCTBY-
IOIIUe JOTOBOPHI O MPEIOCTaBICHUU
PHUTYaJbHBIX YCIYT, BBINOJHSIOT TOCY-
JapCTBEHHBIE (DYHKITHH (TTPEIOCTaBICHNE
MECT JUIsl 3aXOPOHEHMs Ha KJIaJOUIIax).

B cootBerctBHM ¢ TpeboBaHUSIMU
ct. 10 3axkoHa Ykpauns! «O norpeGennn
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U TIOXOPOHHOM JIeJIe» PUTYaJlbHasl CITyX-
0a KaK CyObeKT XO3iHCTBOBaHHUS HaJe-
JeHa MOJHOMOYMSAMHU [0 3aKJIIOYEHUIO
0053aTeJIbHOTO  JIOTOBOpa € JPYTUMHU
CyObeKTaMM XO3SHCTBOBAaHUs, KOTOpPbIC
W3BSIBIIIHM JKETAHUE OKa3bIBATh PUTYallb-
HBIE YCIIyTH, ONpEeICHHbIE HEeoOXoau-
MBIM MHHHMAJIBHBIM TepedHeM. Mcxoms
W3 OTOTO, 3aKIIOYEHHBI C PUTyalbHON
CIIy’k001i I0TOBOP O MPEOCTaBICHUH PH-
TYaJIBHBIX YCIYT C JAPYTUMH CyOBEKTaMu
XO3SIHCTBOBAHMUS SIBJISICTCSI COOTBETCTBY-
IOIIMM pa3pelIeHNeM Ha OCYLIECTBICHUE
PHUTYaJILHBIX YCIIyT W 00S3aTeIbHBIM JUIS
MOCTYIIJICHHS CYOBEKTOB X035 CTBOBAHUS
Ha PBIHOK PUTYaJIbHBIX YCIIYT.

Ha ceronusamnuil geHb OOJIBIIUHCTBO
YCIIYT, OTHOCSIIIIXCS K PUTYaTbHBIM, IIPe-
JOCTABIISIIOTCS B COOTBETCTBHH C 3aKOHOM
Vxkpanus! «O norpeGeHrN 1 TOXOPOHHOM
Ziene» JByMsI THIIAMH CyOBEKTOB XO3sH-
CTBOBAHHWS: PUTYaIbHBIMHA  CITy)KOamu
(KOMMyHaJIbHbIE ITPEIPHATHSA) U CyOBEK-
ThI XO3IICTBOBAHUS, KOTOPBIE 3aKITIOUHIIH
COOTBETCTBYIOLIIME [JOrOBOPbI O IIPENo-
CTABJIICHUH PHUTYaJbHBIX YCIYr C PUTY-
QIBHBIMU  Cily)kOamu. B cooTBeTcTBHM
C JaHHBIMH MUHHUCTEPCTBA HKUIJIUIHO-
KOMMYHAJIbHOH TMOMUTHKK YKpauHbI I10
cocrosiHuio Ha 2013 rox B Ykpaune QyHK-
OUOHUPYIOT 487 pHUTyanbHBIE CIYXKOBI,
a taroke 1 882 mpeanpusituit Bcex Gopm
COOCTBEHHOCTH, KOTOpBIE IPENOCTaBIIs-
IOT PUTYaIbHBIE YCIYTH Ha JTOTOBOPHBIX
Hayajlax C pHUTYaJbHBIMH CIy)XOaMu.
Cpenu stux npeanpusitiii 490 sBIsSOTCS
KOMMYHaJIbHbIMU, 627 — 4aCTHBIMH, KpO-
M€ TOTO, pUTYaJIbHbIE YCIIYTH TPEAOCTaB-
JS10T 765 npeanpuHuMarenei [3].

CTOUT OTMETUTb, YTO ONPEICICHHUIO
MIPABOBOIO CTaTyca PHUTYaJbHOW CITyX-
061 mocesmeHo Ilpuka3z TocymapcTBeH-
HOTO KOMHTETa YKpaWHBI IO BONPOCAM
JKIJTHIITHO-KOMMYHAQJIBHOTO ~ XO3SHCTBa
«O0 yTBep)KAEHNH HOPMAaTHBHO-TIPABO-
BBIX aKTOB I10 peain3anuy 3akoHa YKpau-
HbI «O TIOrpe0eHNN 1 IOXOPOHHOM JIETIe»
ot 19 Hos6pst 2003 roma Ne 193 [4], koTo-
PBIM YTBEPXKJEHO THIOBOE IOJIOKEHUE O
pUTYyanIbHOM cityx0e B YKkpauHe.

Taroke ciaeayer OTMETUTb, Kak 3aMme-
qaer [.I1. XoxoTBa, pakTudecku AeicTBy-
romnit 3akoH Ykpaussl «O norpeGeHun u
TIOXOPOHHOM JIENIe» OMpPEAENIeT Ha PhIHKE
PHUTYaIBbHBIX YCIYT MOHOIIOJIBHOE IIOJIO-
JKEHNE PUTYAJIBHBIX CITYyXO0 (KOMMYHallb-
HBIX HPEINpPUATHIT), KOTOpPBIE, C OIHOH
CTOPOHBI, SIBIISIIOTCS CYOBEKTaMH XO3si-
CTBEHHOH JIESATETHHOCTH KOMMYHAJIbHOM
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COOCTBEHHOCTH, @ C JAPYroil — KOHTPOJIU-
PYIOT ¥ 3aKJIIOYAOT JIOTOBOPBI C APYTHMHU
CyObeKTaMH XO3SHCTBOBaHUS O TNPeo-
CTaBJICHUU YCIYT B cepe 3aXOpOHEHHUSI.
Kak 1moxasbIBaeT OMbIT, TAKOE TOJIOKEHUE
NIPUBEJIO K HEPaBEHCTBY YCIOBHH s
CyOBEKTOB XO3SIICTBEHHOW JESATEIHHO-
CTH Ha PBIHKE PUTYaJIBHBIX YCIYT, a 3TO B
CBOIO 04epe/ib OPOXKIaeT 310ynorpedie-
HUSL M TAK Ha3bIBACMbIIl «TCHEBOI» PHIHOK
ITHX YCIYT, HeoOecIlleueHne IpeIoCcTaB-
JICHUSI B IIOJIHOM O0bEeMe KadeCTBEHHBIX
yeayr [5, c. 56].

JelicTBytomiee 3aKOHOZIATEIbCTBO
YCTaHABIMBAET, 4YTO  HPEJOCTABIATH
pHUTyallbHBIE YCIYIH, ykazaHHble B He-
00XOJIMMOM MHHHMAJBHOM IIE€PEYHE OT-
JICTIbHBIX BHJOB PHTYaJIbHBIX YCIYT, YT-
BepakaeHHoro Ilpukaszom l'ocymapcrseH-
HOTO KOMHTETa YKpaWHBI IO BONPOCAM
JKMJTHIITHO-KOMMYHAJIBHOTO ~ XO3SIHCTBa
«O0 yTBep)KIEHHH HOPMAaTUBHO-TIPABO-
BBIX aKTOB I10 peajH3aluy 3akoHa YKpa-
nHbl« O norpeGeHNH 1 TOXOPOHHOM JIeJie
»otT 19 Hos0pst 2003 roma Ne 193 (manee
— MUHUMAaNIBHBIA TIEPEeUeHb PUTYAIIBHBIX
YCIIyT), MOTYT PUTYaJIbHbIC MPEANPHUATHS
pa3nu4HbIx GOpPM COOCTBEHHOCTH, HO JJIst
MIPEIOCTABIICHHS 9THX YCIYT HEOOXOIMMO
3aKIIIOYUTH IOTOBOP 00 MX IpenocTaBie-
HUH C PUTYaJIBHOH CITyKOOH.

Ho cnenyer ormeTtuth, 4TO B 3aKO-
HOJATEeNIbCTBE HE CONEpXKHTCS TpeboBa-
HUSL Ha 3aKIIOYCHHE JI0TOBOpa MEXIy
MPEANPUATHEM M PHUTYAIBHON CITyX00it
0 IPENOCTAaBICHUN DUTYaIbHBIX YCIYyT
CyObEKTOM XO35HCTBOBAaHMS, KOTOPbIE HE
coziepKaTcsi B BBIMICYTIOMSIHYTOM MHHH-
MaJIbHOM IIE€PEYHE PUTYAIbHBIX YCIIYT.

Tax, B mucbme MuHHcTEpCTBa pe-
THOHATBHON MOJUTHUKH OT 6 CEeHTIOpst
2011 roma Ne7/12-10455 «O mpemocras-
JICHUH Pa3bsCHCHUII O HEYKJIOHHOM BBI-
MTOJTHEHUH 3aKOHOAATEIBHBIX HOPM OT-
HOCHTENIFHO 3aKJIOYEHHUs] JIOTOBOPOB O
IIPEIOCTABICHUN PUTYAJIbHBIX YCIyD» [6]
oOparraeTcst BHUMaHHE OPraHOB MECTHO-
IO CaMOYMpaBJICHHs Ha TO, YTO PUTYallb-
Hast ciy)x0a oOecriednBaeT 3aKJIIOUCHHUE
JIOrOBOpa ¢ CYyObEKTOM XO3sHCTBOBaHUS,
KOTOPBII BBIpa3uil jkeJdaHue paboTarbh Ha
PBIHKE PUTYaJIbHBIX YCIYT, TOJIBKO Ha yc-
JIyru, npegycMmorpeHHsie HeoOXomuMbim
MHUHUMAJIBHBIM ~[EPEYHEM  OTIEIbHBIX
BUJIOB PUTYaNbHBIX yciyr. Jpyrue yciy-
T TIPEOCTABISIOTCS CYOBEKTaMH XO3SH-
CTBOBaHMS 0e3 3aKIIIOYeHHS] JJOTOBOPOB
C puryanbHBIMH ciayxOamu. [lopsimox
3aKITIOYSHHUS] JOTOBOPOB, TPEOYIOMINX CO-

IVIACOBAHMS C PHUTYaJIbHBIMH CIIyXOaMmu,
ornpezesieHo myHkroMm 8 Tumosoro noso-
JKSHUsI O PUTYAIbHOU cyX0e B YKpauHe.

Takum o0Opa3oMm, Ha Bce OCTaJbHBIC
BUJIBl PUTYAJIBHBIX YCJIYI, KOTOpbIE HE
BKJIIOYEHBI B HeoOXomuMblii MUHHMMAaIb-
HBI TIEpEYCHb OTACNBHBIX BHIOB PUTY-
aJBHBIX YCIYT, 3aKOHOJATeNb HE yCTaHO-
BIJI O0S3aHHOCTH JJISI CyOBEKTOB XO3SIH-
CTBOBaHMS JIpyTUX (POPM COOCTBEHHOCTH
3aKII0YaTh  ONpENeNIeHHBIH  3aKoHOJa-
TEJILCTBOM JIOTOBOP C MECTHOM PUTYallb-
HOU CITyOO0H.

Hcxons w3 3TOro, 3akilOUEHHBIH C
PUTYaIbHOM CITy:K0O0# TOTOBOP O MPeno-
CTaBJICHUHU PUTYAJIBHBIX YCIYT C IPYTUMH
CyObEeKTaMU XO3SHCTBOBAHUS SABISETCS
COOTBETCTBYIOIINM Pa3peIICHNEM Ha OCY-
LICCTBJICHUE PUTYAJIBHBIX YCIYT U 00s13a-
TENBHBIM TSI TIOCTYIUICHHUSI CyOBEKTOB
XO3SICTBOBAHMS Ha PBIHOK PHUTYATBHBIX
YCIIyT, KOTOpBIE XOTST TIPEIOCTABIISTH
pUTyaJbHBIE YCIYTH, MPETyCMOTPEHHBIE
MuUHMMaIbHBIM TI€PEYHEM PUTYaJIbHBIX
yCIyT.

CornacHo 3axkoHy Ykpausbl «O 1o0-
rpeOeHIN U TIOXOPOHHOM JIeNe» B Cllydae,
KOIJIa OpraHbl MECTHOT'O CaMOYIIPaBJICHHS
HE CO3/IaI0T PUTYaIIbHYIO CITyKOY, BBIIOJI-
HeHre (YHKIUN Takoi Ciry:KObI BO3/ara-
€TCsI HeTIOCPE/ICTBEHHO HA OPTaHbl MECT-
HOro camoyrmpasienus. Ha ceropusimnunii
JIeHb €CTh HEMaJl0 MPOOJIEMHBIX BOIPO-
COB, KOTOPBIE BO3HUKAIOT, KOI/Ia HA COOT-
BETCTBYIOIIEH TEPPUTOPUH HE 00pazyroT-
csl puTyalibHbIE CTyKObl. B TakoMm ciyuae
[IOXOPOHHOE JIeJI0 HE MPOBOAUTCS B COOT-
BETCTBHHU C 3aKOHOJATEIbCTBOM M HOCHUT
XaOTHYHBIH XapakTep, YTO HEraTHBHO OT-
pakaeTcst Ha OOIIMHE cea.

CyOBeKT XO3SICTBOBAHHUS, KOTOPBIiH
BBIPA3WJI JKeJNaHWe paboTaTh HA DPBIHKE
PUTYaIbHBIX YCIYT, I€ HE CO3/1aHa PUTY-
aypHas ciryx0a, TOJDKeH TMOJaTh B CEllb-
CKHH (IIOCENKOBEIH) COBET COOTBETCTBY-
fomiee 3asiBieHne. Cenbckue (TOCENTKO-
BbI€) COBETHI 00ECIEUNBAIOT CBOOOTHBII
1 ynoOHBIN TOCTYIl )KHTeNel cena K WH-
(dopmaru o cyObeKTax X031HCTBOBaHUS,
MIPEJIOCTABISAIOIINX PUTYaJIbHbIE YCIyTH,
U 3aKIIOYalT JO0rOBOpa O IPEAOCTaB-
neHun yciyr. CenbCckuil (TIOCEIKOBBIN)
COBET HE MpPEIOCTAaBISIET MPEHMYIIECTB
mo00My M3 YKa3aHHBIX MCIIOJIHUTENEH
PUTYaIbHBIX yCIyT U HE BIUSET HA BEIOOP
KOHKPETHOTO ITOCTABIIMKA YCIYT JKHTe-
neM cena (moceinka), oOpaTHBIIETocs B
CEJIECOBET I10 BOIIPOCY OpraHU3aINH II0-
XOpOH.

PuryanbHas cimyx0a obecrieunBaer
3aKJIIOYEHUE JIOTOBOPOB C CyOBeKTaMu
XO3AHCTBOBAHUS B CIICIYIOIEM IOPS/-
Ke: CyOBEKT XO3sIICTBOBAHMS, KOTOPBIi
BBIPA3WII JKeJlaHWE paboTaTh Ha pBIHKE
PUTYaNbHBIX YCIyT, AOJDKEH MOAaTh B
TEPPUTOPHATBHYIO PUTYAIbHYIO CIYXOy
COOTBETCTBYIOIIEE 3aSBJICHHE O 3aKITIO-
YeHWU JIOTOBOpPA O IMPEIOCTABICHUU PH-
TyaJbHBIX YCIYT Ha HMS €€ PyKOBOIUTE-
ns1. B teuenne 14 paboumx mHe# co THS
MOJIyYEHHs 3asBJICHUSI TEPPUTOpHAIIbHAS
puTyaibHas Ciryx0a 3aKJIFO4aeT C Ipel-
NPUSATHEM JIOTOBOP O TIPEAOCTaBICHUH
YCIYT TIPH HAJIWYUK BCETO MEPEYHs JOKY-
MEHTOB, IPEIYCMOTPEHHBIX HACTOSIIUM
MMyHKTOM. be3ocHOBaTeIbHBIN 0TKa3 B 3a-
KIIIOYEHHE JJOTOBOpPA HE JIOMYCKAeTCs, OH
JIOJDKEH OBITh apryMEHTHPOBaH [4].

OpHaKo pHTyalbHBIE CITYKOBI Kak
CYOBEKTHI XO3SHCTBOBAHWSI HE 3aWHTe-
pecoBaHbl B TOCTYIUICHWHM Ha PBIHOK
PUTYaJbHBIX YCIYT JPYTHX CyOBEKTOB
XO3SIMCTBOBAHMS U B OOJBUIMHCTBE CIIy-
YaeB COBEPLIAIOT JICHCTBUs, KOTOpbIE
cozlepKar MPU3HAKK HapyLICHHs 3aKo-
HOJIAaTeNIbCTBA O 3AIUTE SKOHOMHUYECKOH
KOHKypeHLuH. [Ipu 3TOM B COOTBETCTBUM
C JACHCTBYIOLIMM 3aKOHOAATEILCTBOM PH-
TyaJlbHasi ClIy’)k0a HE OTHOCHUTCS K paspe-
LIUTEIbHBIM Opranam. JoroBop, KOTOpbIil
3aKIIIOUCH C PUTYAIBHON CITy»)00H 0 mpe-
JIOCTABJICHUH PUTYaJIBHBIX YCIYT CyObek-
TaMH XO3sICTBOBaHMS, HE ITOJITAIACT IO
nericteue 3akona Ykpaussl «O pasperin-
TENIBHON cucTeMe B cdepe Xo3siCTBEeH-
HOH JesiTenbHOCTH» [7], clieaoBaTebHO,
HE SIBJISETCS JOKYMEHTOM DPa3pelnTellb-
HOT'O Xapakrepa.

OpfHaKo CuuTaeM, YTO YKPAMHCKUU
PBIHOK INPEIOCTABICHHSI PUTYAIIbHBIX yC-
JIyT el1ie He HACTOJIBKO C(hOPMUPOBAH, a Ta-
Kasi CBOETO POJia Pa3peIInTeIbHAS CHCTEMA
SIBJIICTCS ICHCTBEHHBIM MEXAQHH3MOM BBI-
SIBJICHUST TIPO()ECCHOHANIOB M CIEPKNBAIO-
myM (aKToOpoM JUIsi IPOHWKHOBEHMSI Ha
PBIHOK HEZJOOPOCOBECTHBIX KOMITaHHUH, 110~
CKOJIBKY CErofiHsl aJIbTepHATHBHOW CHCTe-
MBI JIOIyCKa Ha PHIHOK HE IIPElyCMOTPEHO,
3TO MOXKET MPHUBECTH K MOSIBICHUIO OOJIb-
IIOTO KOJIMYECTBA CyObEKTOB, KOTOphIE He-
npoeCcCHOHANIBEHO U HEKA4eCTBEHHO OKa-
3bIBAIOT JIAHHBIE YCITYTH.

) 3aKa3yMKH PHUTYaIbHBIX YCIYT.
VYyacTHHKaMU OTHOIICHUM, CKJIaJbIBaIO-
IIUXCS TIPU OKAa3aHUH PUTYATBHBIX YCIYT
TaKXKe JINIA, AEHCTBHS KOTOPBIX HAIlpaB-
JICHBI Ha 3aKa3 U MOTpeOJICHHs PUTyalb-
HBIX yCIIYT.
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JloroBop Kak 1npaBoBasi KOHCTPYKLIHU
pEryaMpyeT OTHOIICHHUS, WHIUBHIYaJU-
3UpyeT YYAaCTHUKOB ATUX OTHOLICHHH.
Jlns MHAMBHIyaJlu3alud y4YaCTHUKOB B
KOHCTPYKILIMM JIOTOBOpA, B YaCTHOCTH,
UCTIONB3YeTCS HAaUMEHOBAaHHE CTOPOH.
O003Ha4YeHNE JIPYToil CTOPOHBI JOTOBO-
pa O TPEAOCTABICHMWH PHUTYAIbHBIX yC-
JIyT «IOTpeOHTeNeM» HEeNb3sl HPU3HATH
yAauHbIM, HOCKOJIbKY JaHHBIH TCPMHUH B
3aKOHO/ATEIbCTBE TMOHUMAETCS JIOBOJIb-
HO IIMPOKO. YUHUTHIBas 3TO, a TaKXkKe TO,
410 ['paXkJaHCKUM KOIEKCOM YKpauHbI
(manee — 'K Vkpaunsl) onpeneneHo, 4To
JIMLO, HY’KAIOIIEeCs B IOIYyYESHUH YCIIYT,
HUMEHYETCS «3aKa34MKOM», CUUTAEM, 4TO
U B JIOTOBOPE O TPEIOCTABICHUH PUTY-
AJIBHBIX yCIyT BTOPYIO CTOPOHY I0TOBOpaA
[e1ecoo0pa3HO IMEHOBATH 3aKA3UHKOM.

CTopoHaMHu J0TOBOpa O IPENOCTaB-
neanu yeayr mo cr. 901 'K Vkpaunst
SIBJISIETCSI 3aKa3UUK U UCIIOJIHHUTEINb yCIIy-
ru. B rpaxxnaHckoil HayyHOH JauTeparype
CTOPOHBI JIOTOBOPOB O IPEAOCTaBICHUU
yCIyr HMHOIZA €lIe Ha3bIBalOT YCIyro-
NPEIOCTABUTENb ¥ YCIIyTONOIy4aTellb.
[To stomy nosony JI.B. CannukoBa mnpa-
BUWIIbHO 3ameuaeT: «Ho wucnomb3oBanue
MOCJIETHET0 CPOKa HE SIBISCTCS HpPHEM-
JIEMBIM B TeX CIIy4asiX, KOrJa JIOTOBOD O
MIPEAOCTABICHUH YCIyT 3aKJIIOYaeTcsi B
MOJTB3y TPETHhETo JInma. B Takom 1moroso-
pe MMEHHO BbIrofonpuodperaresb OyneT
BBICTYIIAaTh B KaueCTBE YCIIyromoyrydare-
ns1. JIoroBOphI O MPEJOCTABICHUH YCIIYT
B IIOJIb3Y TPETHUX JHMI] JOCTAaTOYHO pac-
[POCTPAHEHbI Ha NpakTUKe. <..> B cBs3u
C 9TUM TIPEACTABIIACTCS LEeTIeco00pa3HbIM
NPUMEHEHHE TEePMHMHA «3aKa3uuK yCiy-
TU», KOTOPBIA B OOJBIICH CTETIEHU COOT-
BETCTBYET MPABOBOMY MOJIOKEHUIO Kpe-
JIUTOpa B 00513aTeIbCTBAX O MPETOCTABIIe-
Hum yeayr» [8, ¢. 17].

[lo mameMy MHEHHWIO, UIMEHHO Tep-
MHH  «yCIYTOIIONy4aTellby»  OTpakaeT
cnenupuKy 00s3aTeNbCTB 10 IMPEIo-
CTaBJICHUIO YCIYyT ¥ UX 000COOICHHOCTD
OT 00s13aTeNbCTB Ha BBINOJIHEHUE paloT.
ITosToMy cTOpOHY JI0rOBOpa O TIPEao-
CTABJICHUU PUTYaJbHBIX YCIYI, KOTOpas
0003Ha4aeT JINLO, NPEIOCTABIISIONIEE CO-
OTBETCTBYIOILME YCIIYTH, LIEIECO00Pa3HO
MMEHOBATh «yCIIyTONPEAOCTaBUTEIIbY.

3aKa34uKkoM IO JIOTOBOPY O TPeo-
CTABJIICHUH PHUTYAJIbHBIX YCIYI MOXET
BBICTYNaTh JOCTATOYHO WIMPOKHH KpYT
YYaCTHHKOB  Tpa’kIaHCKOTO  obopora:
OJIH M3 CyNPYTOB YMEpIIIEro; poJICTBEH-
HUK YMEpIIEro; IUIATeIBIINK PEHTHI I10

JIOrOBOPY MOKU3HEHHOTO COJCPIKaHUS;
IOpU/INYECKOe JIMIO, B3sBIIEe Ha cebds
00SI3aHHOCTh [0 TMOTPEOCHHUI0 yMepIiie-
ro; OpraH rocy/lapCTBEHHON BJIACTH WIIH
MECTHOTO CaMOYIpaBlIeHUs; Apyroe (u-
3UYECKOE JIUI0, B3sBIIEE Ha ceOs 00s13aH-
HOCTb OCYIIECTBUTH IOrpeOCHUE yMep-
IIeTo, a TAKKe caMo JIULO, KOTOpoe 3a-
Ka3bIBACT MPEIOCTABICHHE PUTYaJIbHBIX
YCIIyT, KOTOpBIC OyayT OpraHW30BaHbI MO-
CIIC €r0 CMEpPTH B OY/IYIIEM.

Kak nHamm yxe ormedanock, JuIo,
HY’)KAIOILeecs B MOJIyYEHUH YCIIyT, UMe-
HyeTcs 3aKkazuuk (morpedutennb). Takum
00pa3oM, YHCTO TEOPETHYECKH MBI MO-
JKEM IPEANOJIOKUTh, YTO 3aKa34MKOM
PHUTYalbHBIX YCIIyT MOXET OBITH J1I000€
JIMLO, KOTOPOE BJIaJeeT TaKUM HOpUIHU-
YECKUM IPU3HAKOM, KaK IPaBOCyOBEKT-
HOCTb. [IpM 3TOM JaHHOE YTBEpIKICHHE
HE COBCEM COIIACYeTCsl C MOHSITHEM
«IOTPEOUTEIBY, KOTOPOE COACPKUTCS B
3akone Ykpaunbl «O 3amure mpas I10-
TpebuTeneit», COmIacHO KOTOpOMY IHO-
TpeduTens — (pU3NYECKOE JIULO, KOTOPOE
nproOpeTaeT, 3aKa3blBacT, HCIOJIb3YeT
WM HaMepeBaeTcsi NMpUoOpecTH WM 3a-
Ka3aTh NPOAYKLHUIO JJIs JIMYHBIX HYX],
HETIOCPE/ICTBEHHO HE CBSI3aHHBIX C Tpe/-
NPUHUMATEIBCKON JICSITENIbHOCTBIO HJIN
BBIMIOJIHCHHEM O00S3aHHOCTEH HAEMHOTO
paboTHHKA.

B 3aBHCHMOCTH OT OCHOBaHHMI IIpe/10-
CTaBJICHUSl PUTYaJbHBIX YCIyT 3aKa3uu-
KOB MOXHO anddepeHunposarh ux Ha
nBe rpynnsl. K nepsoii rpymnme ciemyer
oTHecTH JML ((U3HYECKUE JIMLA, HOpH-
JUYECKUE JINIA), KOTOPbIC 3aKa3bIBAIOT
YCIIyTH 4epe3 J00pOBOIBHO NMPUHATYIO Ha
ce0st 00513aHHOCTD 110 BBIIIOJIHEHHIO BOJIE-
u3bsiBIeHus ymepiiero. Ko Bropoit rpyrm-
e CJIeJyeT OTHECTH JIHL, 3aKa3bIBAIOIINX
COOTBETCTBYIOLIYIO YCIYTI'y BCIICICTBHE
TpeOoBaHMsI 3aKOHa (HANpHMeEp, OpTaHbI
TOCYAapCTBEHHON BJIACTH WJIM MECTHOTO
CaMOYIIpaBIICHHS).

AHann3 3aKOHOAATENHLHOTO OIpesie-
JICHUS TIOHATHS «3aKa34UK PHUTYaJbHBIX
yCIyr» I03BOJISET YTBEpXKIaTh, 4TO 3a-
KOHOJATedb HE KOHKPETHU3UPYET, JIHIO
MOXET ObITh (DU3UUECKUM WIIH FOPHUIH-
yeckuM. CuuTaeM, YTO 3aKa34MKOM, Kak
CTOPOHOH J0TOBOpA O MPEIOCTaBICHUN
PHUTYalbHBIX YCIYT, TO €CTh 3aKa34MKOM
pHUTYalbHOH YCIYTH, MOXET OBITh HE
TOJBKO (PM3HYECKOE, HO W IOPHINUECKOE
n110. BO3MOXKHBI CHTYalnH, KOT/Ia 3aKa3-
YHKOM PHUTYaJbHBIX YCIYT BBICTYIIACT pa-
6orozarenb (MHIUBUAYATbHBIH MPEANPH-
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HUMAarellb WIH IOPUANYECKOE JIMIO) HIIH
JpYyroe JHIO 3aKa3bIBACT KOMILUIEKCHYIO
PHUTYaIIbHYIO YCIYTY IOTHOIIMM ITIPH HC-
MOJTHEHUH CIY)KeOHBIX 00si3aHHOCTEH. B
TO 7K€ BPEMsl U3 aHAJIN3a ONPEEICHHs 10-
Tpeburens B 3akone Ykpauubl «O 3arim-
TE TpaB MOTPEOUTENCH» CIEIYET, 4TO UM
MOXET OBITh TOJBKO (PM3UUYECKOE JIUIIO, &
JIOTOBOP O TPEJOCTABICHUN PUTYaTbHBIX
YCIIYT SIBJISIETCSI TIOTPEOUTEITHCKUM JI0TO-
BOpOM, €CJIM B HEM CTOPOHOW BBICTYIIaeT
¢bu3ngeckoe nuIo.

Cnenyer cyuTarh 1e1ec000pa3HbIM
TP 3aKJIFOYEHHUH JI0TOBOPA O TPEAO0CTaB-
JEHUM PHTYalbHBIX YCIYI, IJ€ 3aKas-
YUKOM BBICTYIAET IOPHIMYECKOE JIUIIO,
IIpelyCMaTpHUBaTh B JIOTOBOPE, YTO JOJIK-
HUK (CYOBEKT XO3SHCTBOBaHUS, KOTOPbIH
MIPEAOCTABISIET PUTYAIBHBIC YCIIyTH) 0051~
3aH OCYIIECTBHUTH BBHIMOIHEHHE TOTOBOPA
Mo 3aka3y Kpemuropa (TOpUANYIECKOTO
JIMIA), a TPEThe JIUI0 UMEET MPaBO Tpe-
0oBaTh OT JTOJDKHHMKA MCIIOIHEHHUsT 00s13a-
TenbCcTBA. B 3TOM citydae Takoil JoroBop
Oyzer paccMaTpuBaThCs Kak JIOrOBOp B
MOJIb3Y TPETHEro JIMLA, M HCHOIHHUTEIb
0053aH BBITIOJIHUTH CBOW JIOJT B MOJIB3Y
HE KPeIUTOPa, @ TPETHETO JINIA, OH TaKKe
HMeeT IpaBo TpeOOoBaTh OT JOJKHHUKA HC-
MIOJIHEHUSI 00513aTeIbCTBA B CBOKO TI0JIb3Y,
B YACTHOCTH, C PACIpOCTPaHCHHEM Ha
Hee mpaBui cT. 633 I'K Ykpaunsr.

JU1s BOSHUKHOBEHHUSI IPaBa y TpEThe-
TO JIUIa HEOOXOIUMO JIBa IOPHUINUECKUX
(hakTa: 3aKIIOYEHHE COOTBETCTBYIONIETO
JIOTOBOPA U BBIPAXKEHUS TPETHUM JIULIOM
HaMEpeHHUsl BOCIIOJIb30BAThCS  IIPAaBOM
KaK CTOpOHBI joroBopa. [Ipu 3ToM, Kak
ormeuaer O.5. Ky3pmudy, 00s3aHHOCTD
JOJDKHAKA COBEPIINTb JICHCTBUE WM
BO3/IEPXKATHCS OT COBEPLICHHS JICHCTBHS
B TOJIb3y TPETHETO JIMIA BO3HHKAET HE
C MOMEHTa BOJICU3BSBICHUS TPETHETO
JHUIa, a ¢ MOMEHTA 3aKJIIOYCHUsI O0TO-
BOpa, OJHAKO BBINTOJHEHHWE TaKoi 00s-
3aHHOCTH JIOJDKHHKOM OCYIIECTBIISICTCS
mo Bosie Tpetkeil muma [9, c. 12]. Ilpu
HCTIOJIb30BaHUM TAaKOH JOrOBOPHOM KOH-
CTPYKLUH CYObEKT X035i{CTBOBAHMS, KO-
TOPBIH MPEJOCTABIAET PUTYyaJbHBIE YC-
JYTH, HECET OTBETCTBEHHOCTb HE Iepej
IOPUMYECKUM JIMIIOM, 3aKJIIOYUBIIUM
JIOTOBOD, a MEpejl JIMIaMHU, KOTOPbIE 9TH
YCIIyTH TOJIy4YaloT.

Hapsimy ¢ 5TUM HEOOXOAMMO TaKKe
yKa3aTh €Ile Ha OJWH BAXKHBIM aCIeKT:
TIOHATHE «IOTPEOUTENH», MPEICTABICH-
HOE B ONpE/ICICHUH MOHSATHS «IOTpedu-
TeJbY, TaHHOM B 1. 22 4. 1 cT. 1 3akoHa
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Vkpaunsl «O 3amuTe 1npaB norpedure-
nei». Tak, noTpeduTeneM NpU3HAETCS HEe
TOJBKO (PU3MYECKOE JIUII0, KOTOPOE INpH-
o0peTaert, 3aKa3bplBacT WM HaMepeBaeTCs
MPUOOpEeCTH WM 3aKa3aTh MPOAYKIHIO,
HO ¥ (pU3HUIECKOE JIUIO, KOTOPOE HCIONb-
3yeT UX HEMOCPECTBEHHO.

CornacHo yKa3aHHOMY IOJOKEHUIO
MoTpednTeIeM MOXET OBITh HE TOJIBKO
JIMLO, KOTOPOE 3aKIIOYMIIO JI0rOBOP O
MIPEAOCTABICHUH PHUTYAJIBHBIX YCIYT C
CyOBEKTOM IPEAOCTABICHUS PUTYallb-
HBIX YCIIYT, HO M TOT, KTO SIBJISI€TCS He-
MOCPEJICTBEHHBIM MOTPEOUTENEM 3THX
YCIIYT, XOTSl U He OBbUI CTOPOHOI1 B JI0TO-
Bope. To ecTb TaKke HEOOXOAUMO pasiiu-
YaTh MOHATHUS «CYOBEKT IMOJIYYCHUS PH-
TYaJIBHBIX YCIyT» U «CYOBEKT J0roBOpa
0 MPEIOCTABICHNN PUTYAIbHBIX YCIyT».
CyOBeKT oy4eHus pUTyaabHbIX yCIyT —
9TO JIMIO, KOTOPOE (PAKTHUECKH UX MOITY-
Yaer.

Crnenyer 3aMeTHTh, YTO CyOBEKT I10-
JIy4eHUsSI PUTYaJIbHBIX YCIYr U YCIIyro-
IIPEAOCTABUTEIb MOTYT M HaXOAMUThCH
B JIOTOBOPHBIX OTHOLIEHHAX. B cospe-
MEHHBIX YCIIOBUSX TaKHe Clly4au MOTYT
OBITH IIPH 3aKJIIOYCHUH JJOTOBOPA O 3aKa-
3¢ MpPEAOCTABICHHUS PUTYAIbHBIX YCIyT
rocje CBOEH cMepTH, Korna norpedure-
JISIMU SIBIISIOTCS. POACTBEHHHUKH yMepIIIe-
ro, KOTOPBIH 3aKa3all yCIyTH.

BeiBoabl. Ha ocHoBanum npose-
JICHHOTO HCCIIC/IOBAaHHUS YCTaHOBICHO,
YTO y4yaCTHHKAMH OTHOLICHUH B cdepe
MIPEAOCTABICHUST PUTYaJbHBIX  YCIYT,
KOTOpbIe NPHHUMAIOT ydacTHE B Opra-
HU3AlMU TNPEIOCTABICHUS PHUTYAIbHBIX
YCIYI, BBICTYNAIOT TOCYIapCTBEHHbIC
opraHbl, ydactByiomue B cdepe opra-
HU3AlMU TMPEIOCTABICHUS PHUTYAIbHBIX
yCIyT B TIpejieiax IOJHOMOYHIM, onpee-
JICHHBIX 3aKOHOAATEIBCTBOM; MECTHBIC
roCyJapCTBEHHbIE aJIMUHHUCTpAIMU; Op-
raHbl MECTHOTO CaMOYIIPABJICHUS; yCIIy-
TONPEJOCTaBUTEIN PUTYANIBHBIX YCIYyT
(putyanbHas ciyx0a (KOMMYyHaJbHbIC
MIPEAIPUATHA) U CyOBEKThI X035 CTBOBA-
HUSI, KOTOPbIE 3aKJIIOUYMIIM COOTBETCTBY-
IOLIME J0TOBOPBI O NMPEIOCTABICHUH PH-
TyaJbHBIX YCIYT, IIpeAycMOTpeHHbIX He-
00XOIMMbIM MHHHUMAJbHBIM IE€PEYHEM
OTZAEJIBHBIX BUJOB PUTYaJIbHBIX YCIYI, C
pUTyanbHOW CIykO00H, U CyOBEKTHI XO-
351ICTBOBAHMUS, KOTOPBIE MTPEJOCTABIISIOT
pUTyaJIbHBIE YCIyTH, HE PELyCMOTPEH-
HBIE YIOMSHYTBIM ITEPEIHEM ), 3aKa3IHKN
putyanbHbIX yciyr. OG0CHOBaHHO, YTO
CTOPOHBI JIOTOBOPA O IPEAOCTABICHUH

PUTYaJIbHBIX YCIYT CIEAYeT MMEHOBaTh
«3aKa34uMK» U «yCIYyTONPEA0CTaBUTEIbY,
a 3aKa34MKOM PHUTYallbHOW YCIIyT'M B UH-
Tepecax TPETbUX JIMIl MOXKET BHICTYINaTh
HE TOJIBKO (HU3MYECKOE JIMIO, HO U FOpPH-
JIAYECKOE JIULO.
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K ITPOBJIEME IMTPOLHEAYPHOI'O OBECIIEYEHUA PEAJIN3ALIUN
®OPM ®PUHAHCOBOU AESATEJIBHOCTHU

Mympux JAMUPYUEB,
KaHJHU/IaT IOPUINYCCKUX HAyK, aCCUCTEHT Kadeapbl (UHAHCOBOTO MpaBa
HanmoHanbHOTO I0pHIMUECcKOro yHIBEpcHTeTa MMeHH SIpociasa Myzaporo

Summary

The author examines the problems associated with the provision of procedural implementation of the forms of financial activity.
Focuses on the organization of activities such as the objectives of the state and territorial communities ensures optimal and consistent
functioning of the whole complex of interests. Notes the need to harmonize public and private interests. The author emphasizes that
the highly controversial point is the combination of substantive and procedural when exposed to financial relationships. Focuses on
the nature of the procedural regulation. The article also reveals the contents of legal procedures and a number of features of the latter.
The author gives a classification of procedures according to various criteria, considering the ratio of such categories as “procedure”
and “process”.

Key words: financial activities, forms of financial activity, public interest, balance of interests.

AHHOTAUA

B crarbe aBTOp HUCCIEAyeT MPOOIEeMBbI, CBSI3aHHBIE C MIPOIIEAYPHBIM 00eceueHreM peanu3anun Gopm GUHAHCOBOH AESTEIHLHOCTH.
AKIEeHTHpYeTCsl BHUMAHKUE Ha OpraHU3alliy TaKoW JesITelIbHOCTH, KOT/Ia TOCTHIKEHUE TIeJiel roCyJapcTBa U TePPUTOPUATIBHBIX TPO-
MaJ1 00eCIIeunBaeTCsl ONTHMAIBHBIM U COIIACOBAaHHBIM (DYHKIIMOHMPOBAHHEM BCEro KOMILIEKca nHTepecoB. OTmedaercst HeoOXou-
MOCTbH COTJIACOBAHUS MTyOIUYHBIX ¥ YaCTHBIX HHTEpecoB. [Ipyu 5TOM aBTOp MOJUYEPKUBACT, YTO BEChMa CIIOPHBIM MOMEHTOM SIBIISIETCS
coYeTaHHEe MAaTEPUAILHOTO U MIPOIIECCYANLHOTO MPH BO3/ICHCTBUH Ha (PMHAHCOBBIE OTHOIICHUSI. AKIIEHTUPYETCS] BHUMaHUE U Ha TIPU-
pozie MpoIecCyalIbHOTO perynupoBaHus. Takke B CTaThe paCKPBIBACTCS COIEPIKAHUE TIPABOBBIX MPOIEIYP U Psil 0COOEHHOCTEH 10~
ClleIHUX. ABTOP MPHUBOIUT KJIACCU(PHUKAIUIO MPOIEAYP MO PA3INIHBIM KPUTEPHUSIM, PACCMATPUBAET COOTHOIICHHE TAKMX KATETOPHH,

KaK «IIPOLIEIYPa» U CIIPOLECCH.

KuroueBnie ciioBa: huHaHCOBas 1EATEIBHOCTD, GOPMBI (PUHAHCOBOI AEATENBHOCTH, ITyOINYHbIE HHTEPECHI, 0aJlaHC HHTEPECOB.

]:[OCTaHOBRa npodiemsl. B co-
BpPEMEHHOH (hPUHAHCOBO-IPaBO-
BOW HayKe OTCYTCTBYET €IMHOIIACHBIN
MOJIXO/T K OIPENICIICHUI0 KaTerOpUHU «ITy-
OnuuHast (DUHAHCOBAsl JICATEIBHOCTHY,
BBIZICJICHUIO COZICpKaHusl U (HOpM TaKoii
nearenbHOCTH. IIpu 3TOM IpencraBiser-
Csl JIOTMYHBIM HCCIIEN0BaTh OCOOCHHOCTH
peanuzanuyu cymecrByromux ¢opm du-
HAHCOBOM J€ATEIBHOCTH.

AKTYaJIbHOCTh TeMbI HCCJIEI0Ba-
Hus. lccnenoBaHuIO BOIPOCOB, CBS-
3aHHBIX C OIpenesIeHHeM O0COOEHHOCTEH
(hMHAHCOBOW AEATENBHOCTH, MMOCBSILCHBI
paboThI TakuX y4eHbIX, Kak [I.A. benuH-
cknii, M.B. Kapacesa, I1.C. Ilamypkus-
ckuif, O.A. CeMuHK U Jpyrux.

eaplo craTtbu SBISICTCS HM3y4YCHHE
BOIIPOCOB, CBSI3aHHBIX C HPOLETYPHBIM
obecrieueHreM peaan3anuu GopM GUHaH-
COBOH JI€ATEIbHOCTH.

H3noikeHne OCHOBHOIO MaTepHa-
ma. [ly6nuunas ¢uHaHCOBas [esITeNb-
HOCTb, pEan3ysi HHTEPEChl TOCYJapcTBa
U TEPPUTOPUAIIBHBIX T'POMa] B CBS3H C
AKKYMYJISILUEH, pacnpeneeHHeM H HC-
MOJIb30BAaHUEM  IYOJIMYHBIX JICHEKHBIX
(OH/IOB, TIpE/noNaracT CONIACOBAHHOE
coueranue Gopm ee peanuzanuu. TouHee
JKe B OTOH CHTyallMd aKIECHTHPOBATH
BHMMaHHE HE Ha HCKIIOYUTEIBbHON Ha-
LIEJICHHOCTH Ha Peasl3alfIo MyOIMYHBIX

MHTEPECOB, a TAKOH OpraHu3alM 3TOTOo
BUJIA JICSATEILHOCTH, KOIZA JOCTHKEHHE
HeJjell rocynapcTsa M TEPPUTOPUATIBHBIX
rpoMaji 00ecrnedrBaioch Obl ONTHMAb-
HBIM M COIVIACOBAHHBIM (DYHKLIIMOHHPO-
BaHHEM BCEro KOMIUICKCAa MHTEpecoB. B
3THUX YCJIOBHUSIX HEOOXOAMMOH rapaHTueit
SIBJISICTCSl UMEHHO COIVIACOBAaHHE MyOIny-
HBIX M YaCTHBIX HHTEPECOB.

B nannoii cutyanuu nopobHoe obe-
CIIEUEHUE BO3MOYKHO TOJBKO MTPH OMOIIN
COOTBETCTBYIOIIMX IPABOBBIX IIPEIIHCA-
HHH, HCTIOJIb30BAHUN aJICKBATHBIX NPABO-
BbIX MexaHu3MOB. OpHMM u3 Hauboiee
CIIOPHBIX MOMEHTOB SIBJIETCS COUYETaHHE
MaTepUaIbHOTO M TIPOLECCYaJbHOTO B
JTAHHOM CTOoCc0o0e BO3IeUCTBHS Ha (DUHAH-
cosble orHomeHus. [1.E. Hexbaitno orme-
yaet: «IIpoueccyanpHas Gpopma npucyiia
r000#  IesITebHOCTH 110 TTPUMEHEHHIO
npaBoBEIX HOpM» [1, c. 22]. Ilpomeccy-
ANBHYIO0 (OPMY YUCHBIH CBSI3BIBAJ C COBO-
KYITHOCTBIO OJHOPOJHBIX IPOLETYPHBIX
JCHCTBUM, NPEIbABISCMBIX K YYacCTHHU-
KaM Ipoliecca M HalpaBJICHHBIX Ha J0-
CTH)KCHUE ONPE/eICeHHOTO MaTepHalIbHO-
MIpaBOBOro pe3yiprara [2, c. 13].

Ilpy 5TOM HEOOXOIMMO YHYHUTHIBATH
ONpe/IeNEHHYIO JIOTHKY. 3alMKIMBasCh Ha
MaTepUaIbHOM COZICP)KaHHU IIpaBa, BPsi
JIM MOYKHO PaCKpBITh COACPKAaHUE TIPABO-
BOT'O BO3JEHCTBUS B 1IesioM. Eciu nmpaBo —

CrIoco0 peryaMpoBaHus TIOBEJICHHS y4acT-
HHUKOB OTHOLICHHH, TO C €ro IOMOIIbIO
HEOoOXOIMMO HE TOJIBKO YCTAHOBHUTH CTATH-
YECKyI0 1IeJIb WM Ha3HA4YeHHe, HO TaKKe
rapaHTHPOBATh U OLICHUTD JeHCTBUS 1 0e3-
JeATENIBHOCTD cyObekra. [IporeaypHbiM
peryJmpoBaHueM, Kak pa3 U oOecrieunBa-
eTcsl IWHAMHUKA B TIPAaBOBOM PEryIHpOBa-
HUM, TApaHTHPYETCS COOMIOICHNE MaTepH-
AJILHOTO TIPaBOBOTO MPEITHCaHUS.

B koHTekcTe 3TOrO IOpUAMYECKHE
(OpMBI  TOCYAAapCTBEHHON JEATEIBHOCTH
XapaKTepU3YIOTCsI TeM, YTO Yepe3 HuX ole-
CIICYMBACTCS OCYIIECTBICHHUE OIpe/iesIeH-
HbIX (yHKUUMI rocynapcrsa [3, c. 34-35].
Cozeprxanue (HopM rocyrapCTBEHHOH Jie-
SITEJIBHOCTH  ONpPE/EIsIeTCs LENAMH, UL
peaI3aIi KOTOPBIX OHH HCIIONIB3YHOTCS.
PasrpannunBas (OpMBI  OCYIICCTBICHUS
rOCYIapCcTBEHHOM Bracti U (hopMmbl pea-
mm3armn (yHKoui rocynapersa, U.C. Ca-
MOIIIEHKO YKa3bIBaJl Ha TO, YTO XapakKTep
FOPHINYIECKUX TTOCIECTBIN KaXKI0H op-
Mbl JEATEIBHOCTH OTPaKaeT pa3iIM4HbIC
CrIoco0bl yNpaBiIeHHs! OOIIECTBOM C TIO-
MOIIBIO COOTBETCTBYIOLIMX IPABOBBIX Me-
xaHn3MoB. Ha ocHOBaHMM 3TOr0 UM OblIa
MpeIOKEeHa CUCTEMa, COCTOSIIIAs U3 Clie-
JYIOIIUX MPaBoBbIX Gopm [4, c. 81-87]:

a) IPaBOTBOpYECKAsi JEATCIbHOCTD,
BBIPAXKAIOIIASCS B YCTAHOBJICHUH IIPABO-
BBIX HOPM,;
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0) onepaTUBHO-UCIIOIHUTEIbHAS 15~
TEJNBHOCTb, B XOJ€ KOTOPOW MOJBIACT-
HBIM  CyOBEKTaM  MNPENOCTaBISIOTCS
oIpe/ieJICHHbIC [IPaBa U BO3JIAraloTCs Co-
OTBETCTBYIOIINE OOSM3aHHOCTH, ACSATEIb-
HOCTb, BBIPAXKAIOMIAsICSI B pealn3alun
IIPaBOBBIX HOPM;

B) TNPaBOOXPAHWUTENbHAS JIEATENb-
HOCTHb BKIJIIOYAaeT B ce0s Kak JesTellb-
HOCTbB, CBSI3aHHYIO C PacCMOTPEHHEM M
paspemeHneM CIOpoB, TaK U JIESATENb-
HOCTb, CBA3aHHYIO C IIPHBICUEHHEM K
IOPUMYECKOH OTBETCTBEHHOCTH.

CHCTEMHO aHAJIM3UPYS Tpoleccy-
anpHyto (opmy, B.M. ToprieneB 006-
paiag BHUMaHHE Ha TO, YTO OHA Hpel-
CTaBIsieT COOOH «EAMHCTBO COBOKYII-
HOCTH HEOOXOJMMBIX, OJTHOPOJIHBIX Tpe-
0OBaHMI, MPEABABIAEMBIX K JICHCTBHUIM
(mesITenbHOCTH) YUYaCTHUKOB TIpoliecca
W HaIeleHHBIX Ha ONTHMHU3AIUIO J0-
CTIDKEHUSI KOHKPETHOTO  MaTepHalb-
HO-TIpaBOBOTO pe3yasrata» [5, c. 10].
OH nonuépkuBaeT HepaspbIBHYIO CBS3b
OpraHU3allHOHHO-IIPABOBOTO M IPOLEC-
CyaJIbHOTO aclleKTOB XapaKTePHCTHKH
IIpaBOBOH (POPMBI, OCHOBBIBASCH HA TOM,
YTO 3TU PAa3HOBUJHOCTH OOBEIUHSACT
TO, 4TO W Ta, U Jpyras Gopma ecTb Jie-
SITETIPHOCTh TOCYJapCTBEHHBIX OPTaHOB
[6, c. 56—66]. [lelicTBUTETBHO, FOpUIUIC-
ckas (opMa HE MOXKET UMETh MCKIIOUN-
TEIBHO MaTepHalbHO copepkaHue. s
ee peaqu3aliy B BO3JCHCTBUN Ha JIMHA-
MHYECKOe WM CTaTUYeCKOe ITOBEICHUE
CcyOBbEeKTOB HEOOXoIuMa oOrpeneaéHHas
npoueaypa, onpeaenéHHas Iocie oBa-
TEJIBHOCTh FOPUINYECKH 3aKPEIUICHHBIX
U 3HAUUMBIX JE€UCTBUN, BOSHUKHOBEHHE
KOTOPBIX KaK CBS3aHO, TAaK U HOPOXKAACT
COOTBETCTBYIOIINE MPABOBbIC IMOCIE]-
CTBUSL.

Hampumep, oqHON U3 KOHLENTYallb-
HBIX KaTeropuii B cucremMe (pUHAHCOBO-
MPaBOBOTO  PETYIHPOBAHUS  SIBISICTCS
Oro/pKeT Kak (hopma IeHTPATN30BAHHOTO
¢oHma MyONUYHBIX EHEKHBIX CPEICTB.
Ha nepBblii B3m1s1 omnpexeneHue Orof-
JKeTa OPHEHTHPOBAHO HUCKIIIOUUTEIBHO C
MarepualibHbIM TpaBoM. TpajUIIMOHHO
OIO/KETHBIE 3aKOHOAATENbCTBA  OIIpe-
NS0T ero Kak IuiaH GopMHpOBaHUS U
pacxofoBaHusl (DPUHAHCOBBIX PECYPCOB
WIA IEHTPAIW30BaHHbIH (DOHI Takux
pecypcoB [7, cT. 2]. B 1O xe Bpemst pe-
aIM30BaTh COOTBETCTBYIOIIYIO 3ajady
roCyJapCTBEHHOMN NEATEIbHOCTH B 3TOH
cepe oOUIECTBEHHBIX OTHOMICHUH, OC-
HOBBIBASICh HMCKIIOUMTENIFHO Ha I0J00-

HOM MaTepHaIbHOM M0JX0JIC, HEBO3MOXK-
HO. [IpMHIMNIHAIBHBIM B JaHHOM Clly4ae
SIBISIETCSL  KPYyrooOOpoT — MyOIMYHBIX
JICHEXKHBIX CPEACTB, (OPMHUPYIOMINXCS
U UCTIONB3YEMBbIX 4epe3 OIOJKETHbIC T10-
Kazarenu. BromkeT B KOHEYHOM cueTe
CBSI3BIBACTCSA C COOTBETCTBYIONICH AMHA-
MUKOH JIBHYKCHHS JACHEKHBIX CPEICTB, C
COOTBETCTBYIONIMMH TPOLEAypaMH, ra-
PaHTHPYIOIIMMHU pean3anuio OIoKeT-
HBIX [TOKa3aTesen.

COBOKYITHOCTh TOAOOHBIX IpOILe-
Jlyp | IpejcTaBiseT co0oi Takoe MoHs-
THe, Kak O1oKkeTHBIN npouecc. [Tocnen-
HUIl BKJIIOYaeT B ceds cTaauu paspa-
0OTKM mpoekTa OromKera, 00CyKISHHE
U yTBEpXKJCHHE OIO/PKETa, ero MCHoJ-
HEHHE M COCTaBJICHHE, OOCYXKICHHE U
YTBEp)KJICHHE OTYeTa 00 HCIOIHCHUHI
6romxera. TaknuM oOpa3om, MaTepraib-
HOE cozepkaHue OropkeTa BbIpakaeTcs
B COBOKYIHOCTH HPOIEAYp, BEIpa)karo-
X CTaguH OIOPKETHOTO Tpolecca u
JUISIIMecs Ha MPOTSIKEHHUU JIBYX C I10-
JIOBUHOM JIET.

Crazuy  IOpUIMYECKOro Tpolecca
MOT'YT CyLIECTBOBaTb TOJBKO B IIPO-
Lecce rocyJlapCTBEHHOH J1esATEIbHOCTH.
Tonpko TakuM 00pa3oM MOXKET ObITh
obecrieueHa peanu3anus OPUANYCCKUAX
¢opm. B.M. Topmienes u U.B. Ilaxos
KIacCcu(GUIUpOBaN  TPOLECCyaTbHBIE
CTaJWMU HA JABE TPYMIIBL: a) CTATUH JIOTH-
YeCKOH MOCIIeI0BATeNILHOCTH; 0) CTaqum
(yHKIHOHAIBHOTO Xapakrepa. [lepByio
CTaJIMI0 COCTABIISAIOT ACHCTBUSA IO yCTa-
HOBJICHUIO (PaKTHYECKUX OOCTOSATENILCTB
Jiena, aHaiuu3 (pakTHYECKUX JaHHBIX, BbI-
00p ¥ aHaJIM3 HOPM, PELICHHE JieJIa, IPH-
HSTHE aKTa NPUMEHEHHUs rpasa. Bropas
CTausl BKIIOYAET OpraHN3aluOHHO-TI01-
TOTOBUTEIIbHBIC JCHCTBUS, aHaIn3 (ak-
TUYECKUX OOCTOATENbCTB, BBHIPAOOTKY U
MIPUHATHE DPELICHHS, PEKOMEHIAINI0 M
NH(POPMHUPOBAHNE KOMITETEHTHBIX Opra-
HOB, ITPOBEPKA UCIOJTHEHUS PEIICHUSI.

B.H. [IIporacoB mnpunepkuaics
WHOTO MHEHHMS OTHOCHTEIIBHO IIPUPO-
JIbl  TPOLECCYaTIbHOIO PEryJIHpOBaHuUs.
B otnnuuu ot B.M T'oprieneBa, koTophblit
MarepualbHble TNPEINHUCAaHUs B IIpaBe
CBSI3BIBAJI C COOTBETCTBYIOLIMM IPOLEC-
cyanbHbIM obecnieuenuem, B.H. Ilpora-
COB HCXOAWJ U3 IOPHCIUKIIMOHHON TIpH-
poxns! mponecca. OH MOAYEPKUBAT, UTO
mpoueccyalibHas TpoleIypa CBs3aHa ¢
OXPaHUTENBHBIMH  IPAaBOOTHOIICHUS-
MU ¥ TPUMEHEHHEM COOTBETCTBYIOIINX
npaBoBbIXx HopM [8, c. 7]. Ilpu stom

Ipolexype NpUAaBagoch ONPENEIeHHOE
CKBO3HOE HAa3HAUYEHHUE, peanusys KoTo-
poe MOXHO OBIIO BBIICJIUTH IPAaBOTBOP-
YeCKHE, MaTepHallbHble U MPOLeCcCyallb-
HBIE TPOLEAYPHI, TOTAa KaK HEMocpen-
CTBEHHO B OCHOBaHUU IPOLECCa JOIKHO
OBUIO HAXOMUTHCSI IMPABOHAPYIICHHUE H

COOTBETCTBYIONINE  HEOIArompHUsITHEHIE
MOCIIEICTBUSL JIIs1 CyOBeKTa, KOTOPBIi
IIpoue-
Iypa, 10 €ro MHEHHIO, BBIpaXkasia BHY-
TPEHHIOI0 OPTraHU3ALMOHHYIO CTOPOHY
paBoBOi (hOpMBI M MCIOJIB30BATACH B
KauecTBE POOBOTO MOHATHS, OXBAThIBA-
IOIIEro KaK IMpoIecChl MPaBOTBOPYECTBRA,
TaK U IOPUCIMKLHUOHHON JEesTENbHOCTH
[9,c.29-31].

ConepkaHue NPaBOBBIX MPOIETYP
CBSI3BIBAJIOCH C HAJIWYHEM psiia 0coOeH-
HocTel. Bo-nepBeIX, IpaBoBas npoueay-
pa momkHA ObUTa OBITH YETKO M3JIOKEHA
1 3aKpeIUIeHa B 3aKOHO/JaTeIbHBIX aKTax.
Bo-BTOpBIX, HOPMATUBHBIN PEXNM J1aH-
HBIX TPOLEIYp IapaHTHPOBAJICS INIPABO-
BBIMH CaHKIMAMH, BBIPAKAIOLIUMH BUJL
U Mepy IOPHIMYECKOH OTBETCTBEHHOCTH.
B-Tperbux, ropuauueckas Impouesypa
OpPHEHTHPOBAJIACh HA JIOCTHIKEHUE OTIpe-
JICTICHHOMW 11€JIM TIPaBOBOTO PEryINpOBa-
HUSI, TapaHTHPYys MOCIEI0BATEIbHOCTD
U pe3ylbTaTUBHOCTH  IOPHINIECKOH
nestenpHOCTH [10, ¢. 97]. Ha ocHoBa-
HUM JTOTO OCYIIECTBISUIACh M KJIac-
cupuKanys OPUIANIECKUX MPOUEIYp.
O wMarepuanbHBIX, MPOLECCYaTbHBIX M
MPAaBOTBOPYECKUX TPOLENYpax IHcall
B.H. [Iporacos [8, c. 7].

P.C. Tuxmii knaccuduuupoBan Mma-
TepUalIbHbIE TPOLEIYPbI B 3aBUCUMOCTH
oT conepkaHus (MpoLesypbl Ha/leIeHHs
MaTepuaibHbIMU NpPaBaMU M O00S3aHHO-
CTSIMM; TPOLEIYPHl HOPMAaTUBHOTO pe-
T'YJHPOBAHUS TOPSJKA peaau3alil Ma-
TEepPHATIBHBIX TPaB M 00S3aHHOCTEH); OT
XapakTepa OTPAcIeBOTO PETYINPOBAHMS
(rpa’kJaHCKO-TIpaBOBBIEC,  aJMHUHHUCTpa-
THBHBIE, KOHCTUTYIIMOHHO-IIPABOBBHIE);
OT XapakTepa CIIOPHBIX IPaBOOTHOIE-
HUH ¥ KaTeropuu IOPUIHMYECKUX JIeJl
(mpoue1ypbl, CBA3aHHbBIE C pa3pelIeHuEeM
TPXJaHCKUX J1eJl U apOUTPakKHBIX CIO-
POB; MPOLEAYPHI, CBS3AaHHBIE C PacCMO-
TPEHUEM YTOJIOBHBIX JIeJ; HPOLEIYPBHI,
CBSI3aHHBIE C PACCMOTPEHHEM aJMUHU-
CTPaTUBHBIX /€T B CyJax; MPOLEAYPEHI,
CBSI3aHHBIC C pa3pelieHrueM Jen 00 aj-
MHUHHCTPATHBHBIX
MIPOIIETyphI, CBSI3aHHBIE C Pa3perIeHueM
TpynoBBIX criopoB) [11, c. 22-23].

JIONYCTHI  IPaBOHAPYIICHHUE.

MIPaBOHAPYIICHHUSAX;



[MocnenoBarenbHee  HMCXOAUTH U3
TOTO, YTO OCHOBAaHUS KJIACCH(PUKALUK
MpoLenyp IODKHBI OBbITH Oojiee YeTKO
KaK BbIJICJICHBI, TAK U BbIIEPKaHbl. Bpsin
JM, UCXOIS M3 XapakTepa OTpacieBo-
TO PEeryIupoBaHMSA, PEYb MOXKET HITH
TOIBKO O TpeX THIAaX MaTepHaIbHBIX
mporenyp (TpakJaHCKO-TIPaBOBOM, af-
MHUHHCTPATUBHOW, KOHCTHUTYIIMOHHON).
MarepuanapHble TPOLEAYPHl MPUCYIIH
BCEM OTpACISIM IpaBa W KakJasi U3 HAX
obmazaer CcBOMMH  crelU(UUYEeCKUMHU
ocobenHoctsmMu. Kpome Toro, Bo3HHKaeT
BOIIPOC: @ MOT'YT JIM CYyIIIECTBOBATh CIIOP-
Hble paBoOTHOIIEHUA? JleiCTBUTENBHO.
CeromHsi 3TO ONPECIEHHBIN CIIOKUB-
muiics mtad Kak B HAy49HOU TEPMUHOIIO-
TUH, TaK U B pemieHusx cyaos. OgHako
HaM TIPEACTABISIETCS, YTO CIIOPHOCTD
MOXET OBITH MEXAy NPaBOBBEIMH HOpMa-
MH, NTPAaBOOTHONICHUSIMH (YTO M MTOPOXK-
JTaeT COOTBETCTBYIOUIHE KOJUTU3UU HIIH
MIPOTHBOPEUHs), HO CIIOPHOE MPaBOOT-
HOLIGHHE BPAJ JIM MPUCYILE MEXaHU3MY
[IPAaBOBOrO peryinupoBaHus. Heynaunoit
MPE/ICTABISIETCS U KilacCH(UKALUS MPO-
LeCCyabHBIX IOPUANYECKUX IPOLEAYD
[0 KaTeropuu opuauueckux aei. [lemo
B TOM, YTO €IMHBIC MO MPHUPOJIE CIIOPHI
MOTYT pa3pemaTbes B CyAax pa3ImdHBIX
IOPUCIUKINI, YTO, COOTBETCTBEHHO, W
00yCIIOBUT pa3nYHbIE MPOUETYPHI pas-
peIeHus TOJO0HBIX CITOPOB.

BeiBoabl. Ilpouenypel BblpaxaroT
MPOTSDKEHHOCTh BO BpPEMEHH IPOIleC-
CyaJIbHOH JeATeNbHOCTH, obecrednBa-
0T IOPUANYECKOe 3aKpeIIeHue IOopsi-
Ka, CTaJui JeSATENbHOCTH CYOBEKTOB
BJIACTHBIX NOMHOMOYMH. COBOKYMHOCTH
IpOoLEAYp, BBIpaXas COJCpIKAHHE Kak
CTaJIyi, TaKk M BHUJOB FOPHIUYECKOTO
mporecca, paccMaTpuBarOTCI B OCHO-
Be KiIacCH()UKAIMU BHUJOB IMOCIEIHETO.
Taxk, H.B. Butpyk Belaemnser caenyromue
BHJIBI FOPUAMYECKOTO MIPOIecca: a) yupe-
IUTENbHBINH (M30MpaTeNbHbI mporecc,
mporecc 1Mo BeIOOpaM H T.J.); 0) 3aKo-
HOTBOPYECKUH; B) MPaBONPUMEHUTEIb-
HBII (CyluecTBYeT B BUAE NPUMEHEHHS
JIMCIIO3ULIMH MTPAaBOBBIX HOPM — PErylisi-
TUBHBII U B BUJE MPUMEHEHUS CAHKIUI
[IPABOBBIX HOPM — OXPaHUTEIbHBIN); T)
KoHTponbHEIH [12, ¢. 270]. Cornamasich
B MpHHIMIE ¢ NOA00HOI Kiaccuuka-
nueil, HeoOXOAMMO YYHTHIBaTH O Iepe-
IUIETEHHH W  B3aUMONPOHUKHOBEHUH
OTIENBHBIX BHUJ/IOB, KOTOPHIE YKa3aHBI
BbIe. Tak, K MpuMep, yIpeauTeIbHbII
MpOIleCC B psijie CIlydaeB COBIAIAET C

MPaBOIPUMEHHUTEIBHBIM, ITOCKOJIBKY B
OCHOBE peajM3alyy MPOILECCOB IO BbI-
0opaM JIe)KHUT NPUMEHEHHE MPABOBBIX
HOPM, PEryJIupyOIIUX JaHHYIO 00IacTh
OOIIIECTBEHHBIX OTHOWIEHHH. YeTkoe
pasrpaHUyYEHUE BHIOB OPUAMYECKOTO
rpoiecca, CTaiuii ero COCTaBIAIONINX U
XapakTepa MpoIeayp BBIpaXKaeTcs B ra-
paHTHAX obecIieueHus pe)kuMa 3aKOHHO-
cTH, sBisercs 3pdexTUBHBIM criocodoM
obecrnieueHus MIpaB W CBOOO TpakIaH.
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CTPATET U1 EBPOIIEMCKOI'O COIO3A IO YIIPOIIIEHUIO
OD®OPMJIEHUS BU3 JIJISI YIEHOB PEJIUTHO3HBIX OPTAHU3AILIUIA
N ITEPCIIEKTUBA BBEJIEHUA BE3BU30BOI'0O PEKUMA J1JI51 YKPAUHDBI

Esrenus JJOAUHA,
KaH/AUJaT IOPUINYECKUX HaYK,
JIOLEHT Kadeapsl aIMHHUCTPATUBHOTO ¥ (PUHAHCOBOTO MpaBa
HammonansHoro yHuBepcutera «Onecckas I0puandeckast akaaeMush)

Summary

This article is a study of the right to freedom of movement as constitutionally enshrined and guaranteed by the state of the
individual opportunities for the person in his/her discretion to move freely and to choose the place of residence freely, to leave and
to enter the territory of Ukraine. The problems of providing benefits for visas for members of religious organizations, determined the
specificity of the procedure documents in the consular offices of member countries of the European Union and the perspective for
the introduction of a visa-free regime for Ukrainian citizens. This article examined questions of strategy of the European Union to
introduce visa-free regime for Ukrainian citizens.

Key words: visa, visa-free regime, religious organization, right to freedom of movement, consular offices, international relations.

AHHOTaNMA
Cratps SIBISETCS MICCIEAOBAHNEM IIpaBa HA CBOOOY MEpEIBIDKCHUS KaK KOHCTHTYIIMOHHO 3aKPEIUICHHOW M TapaHTHPOBAHHON
roCy/apCTBOM BO3MOKHOCTH MH/MBH/IA 110 CBOEMY YCMOTPEHHIO CBOOOTHO NEPEABUTATHCS, BEIOMPATh MECTO NPEOBIBAHUS 1 )KUTEIb-
cTBa, CBOOO/IHO BBIE3KATh U BbE3KATh HA TEPPUTOPUIO YKpanHbl. PaccMOTpPEHBI BOIIPOCHI IIPEA0CTABICHNS JILIOT HAa 0)OPMIICHUE BU3
JUTSL YWICHOB PETUTHO3HBIX OpTaHU3aNnni, OnpeiesieHa crenudruka Ipoe yps! MPea0oCTaBISHUs JOKYMEHTOB B KOHCYIIBCKHE YIpexkK/ie-
Hus cTpaH-wieHoB EBporneiickoro Coro3a 1 epcrneKTHBbI BBeIeH s 063BU30BOT0 PEXKMMA LTS TpakaaH YKpauHbl. M3ydeHbl BOIPOCK

ctparerun EBporneiickoro Coro3a 1o BBEICHUIO O€3BH30BOT0 PEXXUMA JUIS IPaKIaH YKpauHbI.
KiroueBble cjioBa: Br3a, 6€3BH30BBII PEXKNUM, PEIUTHO3HAS OPTAaHU3ALMS, TPABO Ha CBOOOAY MEpEIBIDKCHNS, KOHCYIbCKUE Y-

peXIeHUs, MeXKITyHAPOIHbBIE CBSI3H.

octaHoBKka mpodaembl. CBo-

Oona mepeaBIKEHUs] U BBIOOpA
MecTa XHUTEIbCTBA SBIACTCA €CTECTBEH-
HOI M HEOTUYX/1aeMOM, MpUHaIeKAIEH
KaXI0My OT poxzaeHus. OHa IpuU3HaHA
MEK/lyHapOIHbBIM COOOILECTBOM H 3a-
(uKcHpoBaHa BO BCEX OCHOBOIIOJIATAIO-
IIUX MEXTyHApOJHO-TIPABOBBIX aKTaX O
IpaBax 4ejoBeKa. 3aKOHOAATEIbHOE MPH-
3HAaHHE COOTBETCTBYIOIIETO INpaBa SIBIIS-
€TCs OTHUM U3 IVIaBHBIX ITOKa3aTenel ne-
MOKPAaTUYHOCTH TIPABOBOTO TIOJIOKEHUS
JIUYHOCTH, CYIIECTBEHHBIM TIPH3HAKOM
LIMBUJIN30BAHHOT'O TOCYIAPCTBA.

3akon Ykpaunsl «O cBOOOIE COBECTH
U PENUTHO3HBIX OPraHU3alUsIx» Peryiu-
PYeT BOIPOCHI O MEXKIYHAPOIHBIX CBS3SIX
1 KOHTAaKTaX PEIMIMO3HBIX OpraHu3alui
U BEepYIIHMX, a TaKKe MpeaycMarpu-
BACT, YTO PEINTHO3HBIC OPTAaHU3ALUN U
BEpyIOIIUe, SIUHOINYHO I BMECTE C
JIPYTHMH, UMEIOT TPaBO yCTAHABINBATH
1 TIOICP’KUBATh MEXKTyHApOIHbIE CBSI3U
W TIpsIMBIE JIMYHBIE KOHTAKTBI, BKIIOUAst
BBIE3][ 3@ TPaHUILy U MaJOMHHYECTBA,
ydacTus B COOpaHMSAX M PEIMIHMO3HBIX
MEpONPHATHAX U OOy4eHHUS B JyXOBHBIX
y4eOHBIX 3aBEJICHHSAX.

VYnpouenne odopmieHHs BH3 IS
YJIEHOB PEJIMIHO3HBIX OpraHu3aluii |
MepCTIeKTUBA BBE/ICHUSI 0E3BH30BOTO pe-
J)KUMa Uil YKpaumHbl Ha CErOAHSIIHUN

JICHB SIBIISICTCS BAYKHBIM BOIIPOCOM Hayd-
HOTO HCCIICIOBAHMUSL.

AKTyaJqbHOCTH TeMbl HMCCJIE10Ba-
HHUSI TIOATBEP)KJAETCSl CTETEHBIO HEIO-
CTaTOYHOCTH WCCIIEOBAaHHUS TEMBI, OT-
CYTCTBHEM (yHIAMEHTAIBHBIX POOOT IO
BOIPOCAaM BH30BBIX JIBIOT JUIS YJICHOB
PETUTHO3HBIX OPraHU3aLiL, 8 TAKXKE Mep-
CIICKTUB BBEICHUsS OE3BH30BOTO peKHUMa
151 YKpauHsbl.

K paccMmoTpeHH0 BOTIPOCOB, CBSI3aH-
HBIX ¢ co3nanuem EBpomneiickoro Corosa,
CHCTEMBI €TO TPABOBBIX HOPM, M3YUEHUS
MHTETPAlMOHHBIX MPONECCOB YKpPAWHBI
B mpaBoBoe mnoine Epomeiickoro Corosa,
00paIaarick BBIIAIOIINECS YKPAHHCKUE 1
3apyOexHbIe yueHble. TeopeTnieckue oc-
HOBBI M3yY€HHS dTHX BOIIPOCOB OBUIH 3a-
JIOKEHBI B paboTax TaKHWX CIEIHATACTOB
B cdepe 00IIeTeOpeTHIECKON OPUCTIPY-
nennuy, kak M. O6oporos, I1. Pabuno-
BUY, M. A3apKHH, a TaK)Ke YUeHbIX-aIMU-
HUCTpaTuBUCTOB B. ABepbsHoBa, E. Jlo-
nuHa, C. Kuanosa, JI. bunsi-TuyHoBOIA.
HeoOxoquMo 00paruTh BHHUMaHHE Ha
HCCIICIOBAHMS, CIACTAaHHBIE TAKHMHU yde-
HBIMH, KaKk M. ApakensiH, A. Bunsskos,
A. Bbaes, B. Bacuienko, JI. ['pumaenko,
W. T'punsik, b. T'y6cpkmii, C. ['yceBcbkuid,
1. Jemuyk, B. Jlenucos.

eano U 3aga4eil cTaTbM SBISICTCS
HCCIIEIOBAaHHE BOMPOCOB  O(pOPMIICHUS

BH3 JJIS1 WICHOB PEJIUTHO3HBIX OpPTraHU-
3annii ¥ TEepCIeKTHBAa BBEACHUS 0e3BH-
30BOTO PeXHMMa ISl YKpauHBI B CTPAHBI
EBpormeiickoro  Coroza, CcHCTEMBI Ha-
YYHBIX B3IISIIOB U pa3pabOTOK IO ATOH
npoOieme.

HoBusHa paboThl 3aK/II04aeTCs B TOM,
YTO B JaHHOM HCCIICOBAHUM H3YYaJIUCh
BOIIPOCHI JIBIOT Ha O(OPMIICHHS BU3 JUIS
OpraHu3alui,
crequ(UKH MPEOCTABICHHS JOKYMEH-
TOB B KOHCYIBCKHE YUPEXKICHUS CTpaH-
qneHoB EBpomneiickoro Coro3a u nepcrex-
THBA BBEJCHMS OE3BH30BOTO PEXKHUMa ISt
TrpakJaH YKpauHBI B CBETE cTpaTerun EB-
poreiickoro Coro3a.

N3no:kenne 0oCHOBHOTO MaTepuaJa.
KoHCTHTYIIMOHHOE 3aKpeIuleHHe IpaBa
Ha cBOOO/Y TEpe/IBIKEHNs B COBPEMEH-
HOM Ykpaune [1] u ero ganpHeimas KoH-
KpETH3aIMs B 3aKOHOJaTEIbCTBE SIBUJIUCH
BOIUIOLICHHEM JIEMOKPATHYECKUX TPe00-
pa3oBaHuii B rocynapcerse. JJaHHOE mpaBo
SIBISIETCS.  CYIIECTBEHHBIM  JJIEMEHTOM
CBOOOIbI TMYHOCTH, OHO HETTOCPEACTBEH-
HO CBSI3aHO C JPYTHMU IIpaBaMH U CBOOO-
JTaMH, SIBISIETCSI HEOOXOMMMBIM YCIIOBHEM
g ux peanmzanuu. IlpaBo cBoGOmHO-
TO TIEPEeIBIDKCHUSI TPENCTaBISIET CO00it
OZIHO W3 HauboJiee CYIIECTBEHHBIX IPO-
SBJICHUH WMHIMBUIYaIbHOI CBOOOABI ye-
JIOBEKA M CIIY)KUT TPEANOCHIIKON peau-

YJICHOB PEIUTUO3HBIX
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3allMU TaKUX MIpaB U cBOOOJ, KaK Ipasa Ha
TpyJ, MpaBa Ha CBOOOJHYIO pPeau3alHuio
CBOMX CIOCOOHOCTEH, JIHMYHYIO HENpH-
KOCHOBEHHOCTb, Ha OXpaHy 3/10POBbs U
MEJMLIHCKYO [TOMOIIb, Ha 00pa3oBaHHue.
[TpaBo Ha cBOOO/Y MEPEIBIIKCHHS JICKUT
B OCHOBC IIOJHOLCHHOH 4YEIOBEYECKON
AKTHBHOCTH.

IIpaBoBass  BO3MOMKHOCTH  YEIIOBE-
Ka TICPE/IBUraThCs OTHOCHTCS K IpaBam
MEPBOTO MOKOJICHHUSI, KOTOPBIC BOILIOIIA-
10T c000# TMOepanbHO-1EMOKPATHYECKHEe
LIEHHOCTH, TOJYYUBIIME JTOKTPHHAIBHOE
000CHOBAaHHE B YYEHHUH O €CTECTBEHHBIX
NPUPOKACHHBIX TIpaBax 4esnoBeka, cdop-
MYJIMPOBAHHBIX B IEPUOJI pAHHUX OypxKy-
a3HBIX PEBOJIIOLIUH.

Crares 313 I'pakmanckoro komexca
VKpauHbl OIPE/EIIsIeT, YTO MPaBO Ha CBO-
0oy TepeBHKEHUST O3HAYACT BO3MOK-
HOCTb (PM3UUECKOTO JINLA:

a) CBOOOJIHO TEpeaBHIaThCS IO Tep-
putopun YkpauHbl (110 JOCTH)eHUH 14
JIeT) B JIF0OOM HaIpaBJICHUH, JTIOOBIM CIIO-
coboM, B 11000€ BpeMs, 32 HCKIIIOUCHUEM
OrpaHUYCHUH, KOTOpPbIE YCTAHABIMBAIOT-
sl 3aKOHOM;

0) cBOOOZHO BBIEIKATH 3a €€ Mpeie-
JbI ¥ OECTPETIITCTBEHHO BO3BPAIIATHCS B
VYkpauny (mo goctmwxenun 16 ner);

B) CBOOOIHO OTPEACTATh MECTO JKHU-
TEJIHCTBA, BEIOMPATh CIIOCOOBI U CPE/ICTBA
nepeaBrkeHus [2].

Ceobona mepeaBMKeHHS U BbIOOpa
MecTa JKUTENbCTBA KakK IPaBO YeNIOBe-
Ka OecrpemnsTCTBEHHO IepeiBUraThCs
[0 TEPPUTOPUHU CTPAHbI, BHIOMPATH CBOE
MECTO KUTENIBCTBA U MPEObIBaHUS, TOKH-
JIaTh CTpaHy W BO3BpAILAThCs B HEE sABIIA-
€TCsl OZIHMM U3 OCHOBHBIX JIMYHBIX IIPaB
4eJioBeKa, KOTOpbIe BKIIOUEHB! BO Bceoo-
LIyIO0 JICKJIApaluio paB 4YeslOBeKa, MpH-
uatyio ['enepansnoii Accambneeirt OOH B
1948 romy [3].

Crarbs 24 3akona Ykpaunsl «O cBo-
60/1c COBECTH M PEJIIMTHO3HBIX OpraHu3a-
UAX» [4], KOTOpast perysmpyer BOIPOCHI
MEKIyHapOIHbIX CBSI3eH M KOHTaKTOB pe-
JIMIMO3HBIX OPraHU3alMii U BEpPYIOILUX,
YKa3bIBAeT, YTO PEJIMTHO3HbIE OpraHH3a-
LMY ¥ Bepyrolue (eANHOIMYHO WU BMe-
CTe C JIPyrMMH) MMEIOT IPaBO yCTaHaB-
JMBaTh W TOAJCPKHMBATH MEKIyHApO.I-
HBIC CBSI3U U NPSAMbIC JIMYHBIC KOHTAKTBI,
BKJIFOYAs BBIC3]] 3@ TPAHHUILY AJIS MAJIOM-
HHYECTBA, y4acTHs B COOpaHMSIX H pe-
JIMTHO3HBIX MEPONPUATHSAX. YUYaCTHUKH
9TUX KOHTAKTOB M MEPONPHITHH MOTyT
B TOpSIKE, YCTAHOBJICHHOM JICHCTBYIO-

MM 3aKOHO/ATEJILCTBOM, MPUOOpETaTh,
HOJIy4aTh U BE3TH € COOOH PETMIHO3HYIO
JUTEPaTypy M Apyrue MHPOPMAMOHHbBIE
MaTepuabl PEIUTHO3HOTO COJEpPKAHUSL.
Penurnosnsie opraHuzanuu MOTyT Ha-
NPaBJISTh TPAKAAH 33 TPAHHILLY A 00y-
YEeHNS B [yXOBHBIX YUEOHBIX 3aBEICHUSAX
Y IPUHUMATh B 9THX IEISIX HHOCTPAHHBIX
TpaXkJIaH.

B cBs3u ¢ eBponeiickoit MHTETpanuei
VYKpauHBl BOIPOCH BH3WTOB WIEHOB pe-
JIMTHO3HBIX OpraHU3aluii B cTpaHbl EB-
poneiickoro Coro3za B HacTosllee Bpems
CTAHOBATCS OUEHb AKTyaJIbHBIMU.

Cpobona mepenBrkeHus:  (usne-
ckux jui B EBponeiickom Corose (na-
nee — EC) oxBaTbIBaeT KOMIUIEKC TpaB
rpaxaan EC, a Takke 4IeHOB UX ceMei
Ha cBOOOIHOE NEepeABMKEHHE, TIPOKNUBA-
HUE, TPYIOyCTPOHCTBO, YKOHOMHUYECKYIO
NIeSITeNBHOCTD U MCTIONB30BaHHUE BCEX CO-
[UAJILHBIX MPaB B KaXKJIOM TOCYIapCTBe-
uwene EBpomneiickoro Coro3a, HeCMOTpst
Ha TOCYNapCTBEHHYIO IPHHAATIECKHOCTD
STUX TIpaXk[JaH. JTO KacaeTcsl HAeMHBIX
pPaOOTHUKOB; JIMI, OCYIIECTBIISIOIIMX
MIPaBO Ha CO3J[AHUE MPEINPUITUH; JuI,
OKAa3bIBAIOLIUX YCIYTH; 3KOHOMHYECKH
HEAKTHBHBIX JINIl (CTYJICHTOB, IEHCHO-
HEpOB M TaK Jaiee); a TaKxKe IpaxIaH
TPETHUX CTPaH M WICHOB UX CeMel. DTOT
BOIIPOC PETYIUPYETCs] HA OCHOBAHUU CO-
rnamenuit, 3axmodeHHbx EC u rocymap-
CTBaMH €T0 WIEHAMU ¥ STHMHU TPETHUMH
rOCyIapCTBaMHU, TTOJB3YIOMINMUCS TIpaBa-
MU B cepe cBOOOAHOIO MepeaBrKeHNs,
SKBHBAJICHTHBIMH IpaBaM rpaxJan EBpo-
neiickoro Corosa.

CotpyanudectBo EBpomneiickoro Co-
1032 U YKpauHbI B HAIIPaBJIEHUM PACIpPo-
CTpaHeHUs! CBOOO/IbI NEPEABUKEHUS JIUILL
B KOHTEKCTE IIOJNHCAHUS CONIAIICHHS
00 accomnyanyy 1 BBEJCHUH 0€3BH30BOTO
pEeKUMa JUTS IOE3T0K TPaXIaH YKPauHbBI
B TocynapctBa-wieHsl EC Gasupyercs Ha
MOAIePIKKE PA3BUTHSI YKPaUHCKOW CHUCTe-
MBI 3aIUTHI IEPCOHABHBIX TaHHBIX; pa3-
BUTUM HEOOXOAMMBIX 3aKOHOJATEIbHBIX
U MHCTUTYLIMOHAJBHBIX PaMOK B cdepe
yIpaBlIeHUs MUIpanueil; MpogoKeHnN
BU30BOTO JiMayora, pa3paboTKe COOT-
BETCTBYIOIIUX YCJIOBUI Ul BHEIPEHHS
B JIOJITOCPOYHOU IEPCIEKTUBE OE3BH30-
BOTO peKuMa Mexay YkpauHoil u EBpo-
neiickuM Coro30M; 00eCIICUCHIH TTOTHOM
UMIUIEMEHTAUN  COTNAIICHUH  MEeXIy
VYkpaunoit u EC 06 ynpomenuu ohpopm-
JICHUSI BU3 ¥ peaIMUCCUH JIUIT; pa3padoT-
K€, BHEJIPEHHH W COBEPIICHCTBOBAHUH
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CTpaTeruu, paBoBoil 6a3bl U NPOLEAYPHI
HMHTETPUPOBAHHOTO YINPABICHUS TpaHU-
namu. ['apMoOHM3aIMs YKpauMHCKOTO 3a-
KOHOJIAaTeNIbCTBA C  3aKOHO/ATENILCTBOM
EBponetickoro Coro3a OTHOCUTENIBEHO T1e-
PEIBIDKEHNUS JINI] JOJDKHA MPEXIE BCEro
OCYIIECTBIISITECS. B HANPABICHUN JIOCTH-
keHust 0e3Bru30Boro pexnma ¢ EC.

Cornamenne Mexay Ykpaunoit u EC
00 ympomieHnn o(opMIIeHHST BH3 OBLIO
3akmoueHo 18 utons 2007 rozna (BeTynu-
1o B cwny 1 staBaps 2008 roma) [5]. Ilo-
JIOKEHUSMH 3TOTO COIVIAILCHHS YCTaHOB-
JeHO npedepeHnny Ui BceX KaTeropui
rpaxkiaH YKpauHbI B 4aCTH, Kacarouencs
BHU30BOro cbopa (35 eBpo) U MPOAOIIKHU-
TEIBHOCTH BU30BBIX Tiporienyp (10 aueii B
OOBIYHBIX CITyYasiX, 2 CYTOK — B CPOYHBIX),
a TaKoKe YHPOIICHUE BH30BBIX MPOIEIYP
JUI  OTJENBHBIX KaTeropui TpaXkaaH
VkpanHbl. DTO, B YaCTHOCTH, KacaeTcs
YHH(UKAIUN JTOKYMEHTOB, ITOATBEPIKIa-
FOIIMX IIeJTh ITOE3/IKN, KPUTEPUEB BBIIAUN
MHOTOKpaTHbIX BH3. [IpaBo Ha Oecruiar-
HOE IOJIyYEeHHE HIEHICHCKUX B3 IOy 4H-
1 14 kaTeropuil yKpauHCKUX rpaxiaH.

OOmiasi cymMMa BBIJAaHHBIX BH3 (Kak
MHOTOKPATHBIX, TaK M KPAaTKOCPOUHBIX
tuna «C») BBIpOC/IA MOYTH BABOE, €CIIH
cpaBauTb 2010 m 2013 roxgsr. ComtacHo
TaHHBIM EBpocTara KommuecTBO MHOTO-
Pa30BBIX BM3 TAKKe 3HAYUTEIHHO YBEJH-
YHIIOCH (B 1Ba pasa), a uX 0 B oOImemM
KOJIMYECTBE BBIIAHHBIX BU3 BBIpPOCIA C
28,9% 82010 romy 10 39% B 2013roxy [6].

A. Cymiko, HayuHbIli nupekrop MH-
CTUTYyTa €BPOATIAHTHYECKOTO COTPYI-
HUYECTBa, yYKa3bIBaeT, YTo B YkpauHe 10
MJIH TPaXKJaH HMEIOT 3arpaHnacropra,
pu 3ToM B cpeaneM Bbinaetcs 1 500 000
TacropToB B rof [7].

C 1enpl0 MOHHTOPHHTA BBITIOTHEHUS
nonoxenuit Cornamenus cosgan  Co-
BMECTHBI KOMHTET JKCIIEPTOB IO pea-
mu3anuu CornamieHus Mexay YKpanHoH
n EC o0 ynpomennu odopmiieHust Bus,
3aceaHust KOTOPOTO TIPOXOMAST JBAXK/IBI B
roJ| moouepeiHo B Ykpause u bproccerne.

23 urons 2012 ropa B Bproccerne Ob110
noanucano ComaimeHne Mexnay Ykpa-
nHoit 1 EC o BHeceHuum u3MeHeHuil B
Cornamenue mexay Ykpaunoit u EC 06
yIpoueHnn ohOpMIICHUS BU3.

VYKa3aHHBIM COIJIAIIIEHUEM YCTAHOB-
JICHO IIPaBO Ha YIPOLICHHOE 0(OPMIICHUE
0eCIUTaTHBIX, MHOTOKPATHBIX BH3 WIEHaM
PEIUTHO3HBIX OPTaHU3ALNI.

Tak, 1aHHOE coIIalIeHHue MpeaycMa-
TPHBAET:
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— JaipHeiIee pacilMpeHue KaTero-
pHii rpakaaH YKpauHb, IMEIOLIIUX PaBo
Ha ynpoiieHHoe odopmieHne Oecruar-
HBIX, MHOTOKPATHBIX BU3 (IIPEICTAaBUTEIIH
HETPaBUTENILCTBEHHBIX OpraHU3aluii, pe-
JIMTHO3HBIX OOLIMH, MPO(eCcCHOHAIBHBIX
00bEeANHCHNH, CTYIEHTBI W ACTIHPAHTHI,
YY9acTHHKN opunuansHbeIX nporpamm EC
10 TPAHCTPAaHMYHOMY COTPYIHUYECTBY);

— JanpHeWInee COBEpIICHCTBOBAHHE
ropsiika opopMIIEHHsT BH3 JUTS TIpeJCTa-
BUTENEH cpeacTB MaccoBoi mHQopma-
1uH;

— YETKOE OIpeJIeJIeHHe CPOKOB JIeH-
CTBMSI MHOTOKDAaTHbBIX BH3 M Ha3HAuCHUE
cobecel0BaHui C aNIUIMKaHTaMH;

— COBEPIICHCTBOBAHHE PETYIMPOBa-
HUSI JICSITENbHOCTH BHM30BBIX MOCPEIHU-
KOB;

— BBeleHHE OE3BH30BOTO PEKHMA
JUISL BIIAJIETIBIIEB CITy)KEOHBIX MacIOpTOB
VYKpauHBI 10oCIie BBEACHUS B HUX OHOMe-
TPUYECKHX JTAaHHBIX.

UneHbl pENUTHO3HBIX OpraHU3aluit
JUISL IOJTyYEHHsl PEIIMITHO3HBIX B3 J10JIK-
HBI IIPEJICTAaBUTh B KOHCYJIBCKHE Y4YPEkK-
nenus crpad EC crnenyroniye TOKyMEHTBHI:

— MUCbMEHHOE 00pallleHUE PEIUTHO3-
HOHM OpraHM3alu, 3aperucTPUPOBAHHOMN
B YKpauHe ¢ yKa3aHHEM LeJIU, TPOAOIDKHU-
TEJILHOCTH U IEPUOJUMIHOCTH TOE3I0K;

— CNpaBKy O MPUHAICKHOCTH JaH-
HOTO JINIIA K PETUTHO3HOW OpTaHU3aIUH.

JIOKyMeHT, MOATBEPKAAIOINN PEru-
CTPAaIMI0 PEJIMTHO3HON OpraHu3alid B
VYkpaune — usBnedeHue u3z Exunoro rocy-
JIAPCTBEHHOTO pEeCTpa FOPUINUECKUX JIULL
1 (QU3MYECKUX JIUI-TIPEANpUHUMATENEH,
KOTOPBII COAEPNUT HMHGPOPMALMIO PO
OpraHM3alMOHHYIO U IOpUINUYECKYI0 (op-
MY FOPHAMYECKOTO JINIA, KOTOPOE SBIISIET-
Cs PEIMTUO3HON OPraHU3aluei.

23 mions 2012 ropma B bproccene Ob110
noanucano ComnaiieHue Mexny Ykpa-
nuoit 1 EC o BHeceHWm W3MEHEHHIl B
Cornamenne mexy Ykpaunoit 1 EC 06
YIPOIIEHNH O(QOPMIICHHUS] BU3, KIIOYe-
BBIM 3JIEMEHTOM KOTOPOTO SIBIISIETCS IIO-
JIO)KCHHUE O IIEPCIIEKTHBE BBEICHHS OC3BHU-
30BOT0 peXKUMa JJIs TPAXkJaH YKPauHBI.

Inan neiicteuii Ykpauna — EC B cde-
pe rocTuimu, CBOOOIBI U 0E30MaCHOCTH
(metictByet ¢ 2001 roma m mepecMoTpeH
B 2007 romy) co3maet o0IIue paMKu st
coTpyaHnYecTBa Mexxay YkpanHoit u EC
B cdepe 1oCTHIHH, CBOOOABI U Oe3omac-
HOCTH.

25 oxrsa6ps 2010 roxy Coserom EC
Ha YpOBHE MUHHCTPOB HHOCTPAHHBIX A€

ObUIO MPUHATO IMOJIUTHYECKOE pEIICHHUE
0 TOM, 4TO OE3BM30BBIN auanor ¢ Ykpa-
WHOW B JaibpHeIIeM OyleT pa3BUBAThCS
Ha ocHoBe [lnana peiicTBuil ¢ mepeuHem
KPHUTEPHEB, KOTOPBIE JOJDKHBI OBITH J0-
CTUTHYTBl YKPAaWHOH Iepell BBEICHUEM
0e3BH30BOTO pekuMa. JIOKyMEHT y4HTHI-
BajJl INPOrpece, NOCTUTHYTBIH YKpauHOM
B jauanore mo Oe3BH30BOMY PEXHMY, U
OXBAaTBIBAJI YETHIpE OJIOKAa BOIPOCOB BU-
30BOTO JIMajora:

— 0e30MmacHOCTh JJOKYMEHTOB, B TOM
YUCJIC BHEJPCHUE OMOMETPUYCCKHX JaH-
HBIX;

— Oopwba ¢ HeneraabHOM MUTpaLueii
U peaIMUCCus;

— OOIIECTBEHHBIH MOPSIIOK U 0e30-
MIaCHOCTb;

— BHEIIHNE OTHOIICHUS.

IInan neficTBUi, B 4aCTHOCTH, TIpe.-
yCMaTpUBaeT BBEIEHHWE IaCIIOPTOB C
OMOMETPUYECKUMH JaHHBIMHU, HW3bITHE
13 o0palieHus] MacrlopToB, HE COOTBET-
crBytomux crannapram ICAO, ycunenue
Mep OOpbOBI ¢ HelsleralbHOW MHUTpalueii,
COBEpPIICHCTBOBAHNUE YMpaBIEHUS TIpa-
HUIIAaMH, TPUBEICHUE 3aKOHOIATENbCTBA
1 TIOJUTUKU MPEJOCTABICHUs yOexuIna
B COOTBETCTBMH C MEXKAYHAPOIHBIMHU
cTaHzapTamu B 3To cdepe, yriybneHue
ME)KIyHapOAHO-IIPAaBOBOTO  B3aMMOACH-
cTBUs B chepe 60pbOBI ¢ OpraHU30BaHHOM
MIPECTYMHOCTHI0, HE3aKOHHBEIM 000pOTOM
HapKOTHKOB M TOpromieil siroxsmu. Ilo-
ClIe BBINOJTHEHUS YKPaWHOM BCeX KpH-
tepueB Ilnana nelictBuil EBpomnefickas
Kommuccus, comacHO 3akOHOAATENBHOM
MPOLEAYPhl, MPETYCMOTPEHHOH B JI0TO-
Bope o0 (yHKIHOHHpOBaHUK EBpomeii-
ckoro Coroza («JluccaboHCKOM JOrOBO-
pe»), BaeceT B EBpomneiickuii [lapmament
u Coser EC mpemnoxenne o0 oTrmeHe
BH30BOTO DPEXHMa Ui KPAaTKOCPOYHBIX
M0E3/I0K YKPAWHCKUX TpakaaH (BJaeb-
11eB OMOMETPHYECKHX MACIIOPTOB) ITyTEM
BHeceHHs1 m3MeHeHnii B Permament EC
Ne 539/2001.

7 despainst 2011 rona I[IpaBuTenscTBO
VYkpaunsl npunsuio IloctanoBnenue o
co3aannu KoopauHaMoHHOTO LEHTpa 1o
BBINOJIHEHUIO TUIAHA JAEHCTBHH MO jnbe-
pamuzauuu EBpomnetickum Coro3oM BH30-
BOTO peXuMa JJist YKpauHsl [§].

20 anpesns 2011 roga Ykazom [Ipesu-
JIEHTOM YKpauHbI OblT yTBep:kaeH Harm-
OHAJBHBIN TIAH MO BeIMONHeHHIo [lmana
neiicTBuil mo nmbepanuzanuu EBpormeii-
ckuM Coro30M BH30BOTO peXHMa IS
VYkpaunns! [9].

[Ipesunent Ykpaunst I1. ITopomenko
HazgeeTrcss n0 Puxkckoro cammura EC u
ctpan BocTtouHoro maprHepcTBa, 3aruia-

HUPOBAHHOT'O Ha MepBYIO mojaoBuny 2015
rojia, 3aBepIINTh BCE MOATOTOBUTEIbHbIE
IIary A7 BBEIeHHUs O€3BU30BOTO pPeXXUMa
¢ EBpomneiickum Corozom.

[locne BbIMONHEHUs YKpawHOW Bcex
kpurepnes Ilnana neiicteuii EBpomneit-
ckas Komuccens, coracHo 3aKOHOZATelb-
HOM MPOIIEYPbI, IPEYCMOTPEHHOH B J0-
rosope o (yHKUMOHMpOBaHUM EBpomeii-
ckoro Coro3a («/IuccaGoHCKOM /10roBO-
pe»), BHeceT B EBponeiickuii [TapnameHT
u Coser EC mpemnoxenue 00 oTMeHe
BHU30BOTO PEXHMa Ui KPaTKOCPOUHBIX
M0€3/I0K YKPAaWHCKHUX TpakaaH (BIaaelb-
LIeB OMOMETPUYECKHX MACIOPTOB) MyTEM
BHeceHHs1 m3MeHeHnit B Permament EC
Ne 539/2001.

Beenenue Ha YkpauHe Onomerpuue-
CKHX MAclOpTOB — 3TO MOCJIEIHWH Iar,
KOTOPBIM YKpanHa JOJDKHA CHENaTh Mt
JOCTHKEHHST OE3BHU30BOIO peXHUMa CO
crpanamu EBporneiickoro Cotro3sa.

buomerpuueckuii macnoptr — 3T0 J0-
KyMEHT, [Jaloluii MpaBO Ha BBIE3N 3a
IIPEENbl CTPAHbI U BbE3/l B UHOCTPAHHbIE
rocynapcta. buomerpuueckuil macmopT
OTIINYAETCS OT OOBIYHOTO TEM, UYTO B HETO
BCTPOCH CIICIMAIBHBIH MHKPOIPOLEC-
COPHBIH YHII, KOTOPBIH CONEPKUT HHPOP-
MAalMI0 O €ro BIAJENble: JIBYXMEPHYIO
(ororpaduro ero BiazeIbla, a TAKKE €ro
(hamuiro, MMs, OTYECTBO, JaTy pPOXKJie-
HUsI, HOMEp Iacrnopra, AaTy €ro BbIIadH
U OKOHYaHUS cpoka nelicTBus. buome-
TPUUYECKHMU Ha3bIBAIOT JOKYMEHTHI, Y10~
CTOBEPSIOIINE JTUYHOCTh U COAEpIKalllhe
AIIEKTPOHHBIH HOCUTENb MH(POPMALMH, HA
KOTOPOM 3arucana HH(GopMaIust o GuoMe-
TPUUYECKHUX JAHHBIX BIaJENbIAa JOKYMEH-
Ta ¢ uenpto ero uiaeHTudukanuu. Ipen-
I0J1araeTcsl, YTO TaKWe JOKyMEHTHl Hau-
Gostee 3alUIIEHbI OT MOJIEIOK U HCKITIO-
YaroT BO3MO)KHOCTBH IIOJIb30BaHHS HMH
Jr00BIM JIMIIOM, KpOMe Biiajenbla. 1as-
Has uJes BHEIPEHUs Ooliee 3alMIIeHHBIX
JIOKyMEHTOB, KOTOpble 00€CHe4nBalOT
UICHTU(GUKALUIO JTUYHOCTH — 3TO CyIIe-
CTBEHHOE TIOBBIIIEHUE 3aIUIIEHHOCTH
o011ecTBa OT MPOSIBICHUI IPECTYITHOCTH
U MEXAyHapopHOTO Teppopus3mMa. buo-
METPUUECKHE TAacCIopTa IMOIYJaloT BCE
Gonbuiee pacrnpocrpaneHue B mupe. Co-
rmacHo mH(popmanun BceemupHOil opra-
Hu3anuu rpaxaanckoi asuammu (ICAO)
6omee 90 crpan u3 193 rocymapcTs-uite-
HoB OOH B Hacrosimee BpeMs BBIIAIOT



TaKHe JOKYMEHTBI, IIpU 3TOM ele Oosee
JIBAJILATH TOCY/IApCTB T'OTOBBI K BHE/pe-
HHUIO TAaKUX JJOKYMEHTOB B OmnKaiinuie
roabsl. Oxouno 45 cTpaH U3 4ncia Tex, KTo
BBIIAIOT OHOMETPUYECKUE JIOKYMEHTBI,
COXPAHSIOT Ha JOKYMEHTaX OZHOBPEMEH-
HO ¥ OTIICYATKH MAJbLEB, U H300paxKeHue
nmna, B TO ke Bpems Ooiee 30 cTpan wc-
HOJIB3YIOT TOJIBKO oLM(poBaHHOE (POTO
Blajesblla  AOoKyMeHTa.  OcrasbHble
CTpaHBI B HACTOSIIIEE BPEMsI UCIIOIB3YIOT
TOJIBKO M300pa)KeHHE JINIIA, HO B OnvKai-
mee BpeMs IUIAHUPYIOT HCIIOIb30BaTh
U JIaHHbIE JAaKTHIOCKONMUH. [To naHHBIM
ICAO, 6onee 15 cTpan B HacTosiiIee Bpe-
MS  HCIIOJNB3YIOT aBTOMATU3HMPOBAHHBIC
KOHTPOJILHO-TIPOITYCKHBIC CHCTEMBI JUIS
BJIAJICTIBIIEB OIEKTPOHHBIX MACIIOPTOB.
Jly1s Toro 9TOOBI MPOWUTH MPOIEAYPY Ma-
CIOPTHOTO KOHTPOJISI, IMYyTEIIECTBEHHHUK
MOYKET BOCITOJIb30BaTHCS «ANIEKTPOHHBIMH
BOPOTaMM», KOTOpPHIE B aBTOMAaTHYECKOM
PEKUME CBEpSIOT €ro OHOMeTpHUYecKue
JaHHble ¢ nHQopManueil, Xpansiueics Ha
yune JlokymenTa. Cpean cTpaH, KOTOpbIe
YUTAIOT (CKaHUPYIOT) OMOMETpPHUECKHUE
[acnopTa B a’ponopTax M Ha TPAHMIAX,
cienyer ormeruth CIIIA, BenukoOpura-
nuto, Cunramnyp, [lopryramumio, Hosyio
3enanauto, Snonuto, Munonesuro, [ep-
MaHHI0. COIIacHO JEeHCTBYIOMEMY 3aKO-
HOATEIICTBY OMOMETPHUSCKHUI MacropT
TpakJaHWHa YKpaWHbBI MPEI0CTaBIIETCS
nozpasesieHussMu ['ocynapcTBeHHONM Mu-
TPAI[HOHHOMN CITy)KOBI YKpaHHEL.

I'maBa I'ocynapcTBeHHON MUIpALIMOH-
Ho#i ciryxObl C. Pamythsrit [10] ormeTw,
YTO CTOMMOCTb O(GOPMIICHUSI OHOMETpPH-
YECKOTo IAacropra B YKpamHe COCTABHUT
518 rpuBeH, cpouHblii oboiigercs B 775
rpuBeH. BoliaHHbIe paHee 3arpaHmacrop-
Ta MOXHO OyZIeT UCIIONIb30BaTh U B aNlb-
HelmeM, 3aMeHa Ha OMOMETpHUYECKUe He
sBIsieTcsl  oOsi3arenbHON.  OKMmaeMblit
CpoK odopmiIeHHsT OMOMETPHYECKOTO Ta-
cnopra — 20 nneil. Eciu ¢ suBaps 2015
roga Oymyr paborare 30 IyHKTOB HX
oopmiteHus, To yepe3 Mecsi ux OyayT
BbIZIaBaTh BO Bcex oTxeNeHusx locynap-
CTBEHHOW MHUTPALIMOHHOMN CITy>KOBI YKpa-
UHBI.

BoiBoabl. CBoOona mepeaBIKeHUS
U BHIOOpa MecTa JKUTENbCTBA SBISETCS
€CTECTBEHHBIM U HEOTUYXJaeMbIM, MpU-
Ha/UIeXKAIIM KaKIOMY OT POXKICHUS,
MIPU3HABAEMBIM  MEXIYHapOIHBIM  CO-
00IeCTBOM MPaBOM YeJI0BEKa, 3a(hUKCH-
POBAaHHOM BO BCEX OCHOBOIIOJIATAOLIUX
MEXIyHapOIHO-TIPAaBOBBIX aKTax O Mpa-

Bax yesioBeka. 3akoH YkpanHbl «O cB0OO-
JIe COBECTH M PEJUTHO3HBIX OpraHM3allu-
AX» NPEeyCMaTpPUBAET, YTO PEIUTHO3HbIC
OpraHu3alUM ¥ Bepylouye (€IMHOINYHO
WM BMECTE C APYTMMH) HMEIOT IPaBo
YCTaHABINBATh U MONAEPKUBATH MEXKIY-
HAapOIHBIE CBS3U W MPSIMBbIC TMUHBIC KOH-
TaKTHI, BKJIOYasi BHIE3] 3a TPAHMILY IS
MAJIOMHUYECTBA, ydJacTUsl B COOpaHMAX
U PEIIUTHO3HBIX MEPONPHUATHAXK, a TaKKe
Jutst 00yYeHHsI B JTyXOBHBIX y4eOHBIX 3a-
BEJICHUSX.

23 wmtonst 2012 rona B bproccerne 6bu10
noxnucano Comnamenne Mexay Ykpa-
uHoit u EC o BHeceHUM H3MEHEHHUH B
Cornamenne mexay Ykpaunnoit u EC 00
ynpouieHun oQopmiieHHus BU3. YKa3aH-
HeIM ComameHneM yYCTaHOBJIEHO IPaBO
Ha ympouieHHoe opopmileHHEe Oecruiar-
HBIX BH3 WICHAM PEIMTHO3HBIX OpraHU-
3aLUH.

Ha cammute Vipauna — EC 22 Hos-
ops 2010 rona B Bproccene YkpanHe Obut
npenocrasned [lnan gelictBuit mo -
Oepanu3aluu BU30BOro pexuma. [locie
BBITIOJIHEHHsI YKPAaHHON BCEX KPHTEPHEB
IInana pefictBuii EBpomneiickas Kommuc-
CHs, CONIACHO 3aKOHOAATENBHOH Ipo-
Heaypbl, NPEIyCMOTPEHHOH B JIOTOBOpE
0 ¢yHxunoHupoBaHuun EBpomneiickoro
Coro3a («JIuccaGoHCKOM — IOTOBOpEY),
BHeceT B EBponelickuii Ilapmament u
Coser EC mpennoxenue 06 oTMeHe BU-
30BOTO peXXHMa JUIsl KPaTKOCPOYHBIX IMO-
€37I0K YKpaWmHCKUX TpakaaH (BJajaelb-
11eB OMOMETPUUYECKUX IACIIOPTOB) MyTEM
BHeceHUs1 u3MeHeHuil B Permament EC
Ne 539/2001. Buomerpudeckuii macrmopr —
3TO MOCHETHHUMA Iar, KOTOphli YkpanHa
JIOJDKHA OblIa c/iesiaTh, YTOObI HOJIYYHUTh
Ha caMMuTe BoCTOYHOro mapTHEpCTBa,
KOTOpBIN cocToutes: B Pure B mae 2015
rona, 6e3Bu30BbIi pexkuM ¢ EC.
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ITPABA 1 CBOBO/1bI YEJIOBEKA U I'PA’KIAHUHA
KAK HHCTUTYT KOHCTUTYIIMOHHOI'O ITPABA

Mapus EJIbHUKOBA,
acIUpaHT Kadeapbl KOHCTUTYIIMOHHOIO TIpaBa YKPaHHbI
HanpoHnanbHOro 10puInyeckoro yHusepcurera numenu Spociasa Myznporo

Summary

The article is dedicated to deep and complex research of rights and freedoms of a human-being and a citizen as a Constitutional Law
institute. The author comprehensively discloses the concepts of right and freedoms, reveals its features, which have important scientific
and practical meaning. Having analyzed native literature in field of human rights (particularly, the concept of human rights), the author
agrees with the following theoretical conclusion: the rights and freedoms of a human-being and a citizen — are the possibilities, the
content and volume of which depend on freedom of the will of whole society, that formed in specific historical epoch, that's why they
change.

Key words: citizen and human rights and freedoms institute, system of basic principles, generality, equality, naturalness.

AHHOTaNUA
Crarbs OCBSIICHA IITYOOKOMY W KOMIUIEKCHOMY HCCIIIOBaHHIO IIPaB M CBOOO/I YeIOBEeKa U IpakIaHUHA KaK HHCTHTYTa KOHCTH-
TYIIMOHHOTO TIpaBa. ABTOpP BCECTOPOHHE PACKPBIBAET IMOHATHS MPAB U CBOOOI, BRISBISICT UX TPU3HAKH, YTO UMEET BAXKHOE HAYIHOE U
MpakTHuecKoe 3HadeHue. [[poBe/is aHa M3 OTeUeCTBEHHOM INTepaTyphl B cdepe mpaB deaoBeka (B YaCTHOCTH, MOHSTHS IIPaB YelIoBe-
Ka), aBTOP COIJIAIIAETCS C TAKUM TEOPETHYESCKIM BBIBOJIOM: ITPaBa U CBOOO/IBI YEIOBEKA U IPakJaHWHA — 5TO BO3MOXKHOCTH, COJIepIKa-
HUE U 00bEM KOTOPBIX 3aBHCHUT OT CBOOOIIBI MPOSBICHUS BOJIM BCETO 00IIeCcTBa, CHOPMUPOBABIIUECS B KOHKPETHYIO HCTOPHUIECKYIO

OIIOXY TakK, YTO OHHU MCHAIOTCA.

KuioueBbie ciioBa: HUHCTUTYT IIpaB U CB060,H YECJIOBCKA U I'paXXJAaHWHA, CUCTEMA UCXOAHBLIX ITPHUHIUIIOB, BCCO6H.(HOCTI>, paBEH-

CTBO, €CTCCTBCHHOCTbD.

I IocTaHOBKa npodJembl. [lehu-

HULMEH TIpaB YeloOBEKa aBToO-
pBI OXBATBIBAKOT T€ OTHOILICHHS, KOTOPBIC
OIPEEISIIOT MECTO U POJIb YeIOBeKa U
IpaXaHkHa B OOIIECTBE M TIOCYJapCTBe,
XapakTep pealn3alid HWHIMBHUIOM CBOMX
BO3MOKHOCTEH W TIpeenbl OrpaHH4YeHUs
JUIs HUX, YCTaHOBJICHHBIE TOCYIapCTBOM,
a TaKoKe CII0COOBI 3alUTHI U 00ECTICUeHHS
yKa3aHHBIX TpaB. M3ydenuro OymyT momie-
JKaTh HE CaMH 3TH OTHOILICHHMS, 8 UX HOpMa-
THBHOE COJIEprKaHKe, KOTOpoe B CBOEH co-
BOKYITHOCTH H TIPEICTABIISICT KOMITICKCHBIH
TOCYIapCTBCHHO-TIPABOBOI HHCTHTYT IpaB
YeJIoBeKa.

Byayun KOMIIICKCHBIM, HHCTUTYT I1paB
YeJIOBEKAa COJEPKUT HOPMBI  PA3IMYHBIX
orpacieit npasa. [Ipy 3ToM Kaxaast U3 HUX
3arparuBaeT JIMIIb OAHY IpaHb MHOroo0-
Pa3HBIX OTHOIICHUHN (CEMEWHBIX, 3eMeb-
HBIX, TPYIOBBIX, TI'DAKIAHCKHX, JKOJOIHU-
YECKHX, HAJIOTOBBIX, AIMHHHCTPATHBHBIX
U JIPYTHUX), CBSI3aHHBIX C OCYIICCTBICHHEM
YEJIOBEKOM CBOMX IIpaB. TONBKO KOHCTH-
TYLIHOHHOE TPAaBO BHJIUT IIpaBa YEIOBEKa
OIHOBPEMEHHO BO BCEM HX MHOTOLIBETUH H
Kak exuHoe niernoe [1, ¢. 10].

AKTYaJIbHOCTH TeMbl HCCJICTOBAHUSA
TOATBEPIKAACTCS CTEHCHBIO HEPacKpbITO-
CTH TEMbI: B HACTOSIIEE BpeMs HpaKTHYe-
CKM HET HH OIHOHN (pyHIaMEHTaJIbHOH pa-
00TbI, KOTOpast ObI Kacauach mpaB U CBOOOJ
YeJIOBeKa M TIPKAAHMHA KaK HHCTHTYTa
KOHCTHTYLIIOHHOTO ITpaBa.

BakHBIE ~ TEOPETHYECKHE  ACIICKTHI
CTAQHOBJICHHSI MHCTUTYTa IIPaB 4YEJIOBEKa
JIOCTUTAIOT JAPEBHEHIINX BpeMEH HCTO-
prm muBmTI3ayy. Eme B mpousBeneHMsIX
Mapka Aspemust 1 QoMb AKBHHCKOTO, a
3aTeM B TpyZlax BBIJAIONINXCS MBICIHTE-
sert JIx. Jlokka, III. Monteckbe, . Kan-
Ta BBIIBUTAJIMCH 1 0OOCHOBBIBAINCH HICH
€CTECTBCHHBIX IIpaB dYenoBeka (cBobona,
PpaBeHCTBO, COOCTBEHHOCTH). B onpenene-
HOU CTEIeHU UX TOJIOKEHUE, UIeHHO-IIpar-
Maruyeckue (HOPMYIMPOBKU PA3BUTHI U
yIIIyOJIeHbI ¢ Y4eTOM COBPEMEHHBIX peasnii
TaKAMH aBTOPUTCTHBIMM YUCHBIMH, Kak
M. AuronoBuy, FO. Bapa6ar, JI. Jlonemy,
A. Komomuit, A. Kymmaupenko, E. JIykaiesa,
A. Ommiiank, M. Op3ux, [1. PabuHoBHY,
T. Cnmnpko, 0. Tommka, M. XaBpoHIOK.

B cBs3u ¢ 3THM HeJIbI0 M 3aa4eii cTa-
ThH SIBIACTCS CHUCTEMaTH3alus yXKe HMe-
OIMXCSl 3HAHUH IO Psily BOIPOCOB 3TOMH
poOsIeMbl M TIOMBITKOH  COBPEMEHHOTO
HAyYHOTO BHJICHUS KOMIUIEKCA HMCXOIHBIX
MIPUHIIMIIOB MHCTUTYTA IpaB M CBOOOJ de-
JIOBEKa.

H3noxkeHne OCHOBHOIO MaTepuaJia.
[IpaBa yenoBeka — odmIeUeTIOBEUECKAs YHH-
BepcaibHas IIEHHOCTb, TOHSTHE CIOKHOE
1 MHOTOIPaHHOE, KOTOPOMY TpPYZIHO JaTh
OJTHO €IMHCTBEHHOE OTPEIeIICHHE.

[lepBoe cucremarnueckoe TOJIKOBAHHE
sI3bIKA «IIPaBy» ObLIO ocylecTBIIeHO B. Xox-
¢denpaom (1879-1918 rr). On yTBepxkna,
YTO CIOBO «right» (mpaBo) MCHONB3yeTCst

KaK POJOBOE MOHATHE M O3HA4aeT JitoOOoi
BUJ OPUJMYECKOTO [PECUMYILIECTBA, 4
MMEHHO: «claimy (TpeOoBaHue, peTeH3Ns),
«privilege» (mpuBMIerus), «power» (cro-
COOHOCTB, BO3MOKHOCTB) MM «immunity»
(eroter). B y3koM cMmbIcTe, COMIacHO
B. Xox¢enpry, Tepmun «right» (mpaso)
COOTHOCHTCS ¢ ToHsiTHeM «duty» (00s13aH-
HOCTb), ¥ OMKalIIMM CHHOHHMOM €r0 $IB-
nsieTcst «claimy (TpeGoBaHue, PETeH3Hs).

BrocnenctBun ObUIO HEMAJIO MOIBITOK
MHTEPIPETAlNid MOHATUS «IIPaBO», KOTO-
Ppble MOKa3aJI CI0KHOCTb JIaHHOM mpooiie-
MBI, COOTBETCTBEHHO, M HEBO3MOXXHOCTb
OJIHO3HAYHOTO TOJIKOBAHHSI IIPHPOJIBI TIPaB,
MOCKOJIBKY OHH MOTYT MPUMEHSITBCS B Pa3-
JIMYHBIX KOHTEKCTax M aHAIM3HPOBATHCS C
Pa3HBIX TOYEK 3peHus [2, c. 22].

Jx. Jlonemy, pa3MbILUIAA Haj BOIIPO-
COM O TOM, YTO MMEHHO O3Ha4aeT MMETb
MPaBO, YTBEPXK/AJ, YTO MOHATHE «IIPaBO»
HMEEeT /IBA OCHOBHBIX 3HAYEHHS: MOpAJlb-
HoOe U notryeckoe. [IpaBo Moxer Kacarb-
Csl TOTO, YTO SIBJISICTCS TIPABUIIBHBIM, BEp-
HBIM TOocTynKoM. Hanpumep, Mbl roBopum,
YTO TIOMOTraTh HYXKIAIOLUIMMCS SIBJISACTCS
MPaBIJILHBIM, & BpaTh, 0OMaHbIBaTh UM BO-
poBarb — HenpaBUIbHO. OCHOBHBIM 31ECh
SBIIETCS. CIPABEIUTUBOCTD 00S3aTEIILHOTO
JeicTBUS M 00s13aTeNbeTBa HOCHTEIST 00s1-
3aHHOCTH CZEJaTh «IPaBHIBHO». IIpaBo
TaKKE MOXKET O3HAYaTh CICLHAIBHOE T10JI-
HOMOUME KOro-1o. B 3TOM y3KOM cMbIcie
MBI TOBOPHM O TOM, 4TOOBI TpeOOBaTh OCy-
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IIECTBIIATh, 00ECIICUNBATh 1PaBa B MPHHY-
JIUTEIIBHOM TOPSIIKE WM O BO3MOMKHOCTH
HapyIeHus mpas [3, c. 33-34].

[TpoBo3ralieHHbIE TOCYAAPCTBOM TIpa-
Ba ¥ CBOOOJIBI BCETIa O3HAYACT OIpPe/IeNIeH-
HYIO JUISl AL FOPUIIIECKYIO BO3MOXKHOCTD
MOCTYIIATh TaK WK HHade. TakuM oOpasom,
BO3MOYKHOCTb — TOT HMCXOIHBIM KOHCTpPYK-
TUBHBIA JIEMEHT, KOTOPBIM JaeT MEepBOHA-
YaJIbHOE TPEICTABICHHE O TIPaBax v CBOOO-
Jlax YeyioBeka M TpakaaHuHa. B mpaBoBom
0011IeHNN UMEIOILeCs Y LA TIPaBa 1 CBO-
60711 BCer/1a aCCOLMUPYIOTCS C HAJIMUHUEM Y
HEro TpeJOCTaBICHHBIX 3aKOHOM BO3MOJK-
Hocrel [4, ¢. 45].

[lo MHEHMIO BEHYLIETO YKPaMHCKOTO
yuenoro 1. PabuHoBuya, mpaBa yenoBeka —
9TO OIpeJeTICHHBIC BO3MOKHOCTH UeJIOBe-
Ka, HEOOXOINMBIE VIS €TO CYIIECTBOBAHUS
U PasBUTHS B KOHKPETHO-HCTOPHIECKHX
YCIIOBHSIX, OHH OOBEKTUBHO OTPEIIEISTIOTCSI
JIOCTUTHYTBIM YPOBHEM Da3BHUTHS YeJIOBE-
YecTBa M JIOJDKHBI OBITH OOIIMMH M PaBHBI-
MH JUIS BCEX JIFONEH.

Wrak, mpaBa denoBeka — oOIIpejie-
JICHHbIE CBOOO/IbI YENIOBEKA, TO €CTh €ro
CIIOCOOHOCTH JICHCTBOBATh OIpE/EICH-
HBbIM 00pa3oM HJIM BO3JCP)KUBATHCS OT
OIPE/ICNICHHBIX TIOCTYIIKOB C TEM, YTOOBI
obecrieunThb cede (M CBOCH ceMbH) HaJ|Ie-
JKalee CyIIeCTBOBaHME, PA3BUTHE, YOB-
JIETBOPEHHE TeX MOTPeOHOCTEH, KOTOpBIe
chopmupoBanucs [5, c. 5].

Hcxonst u3 Toro, 4to MoTpedHOCTH Ye-
JIOBEKa SIBIISTFOTCSI HeHACHIIIAeMBIMH, HEUC-
YyeprnaeMbIMU B CBOEM Pa3BUTHH, a TaKKe
BCEI/Ia ONEPEKAIOT MPOM3BEACHHbIE, HAKO-
IUICHHBIE B OOILECTBE cpeacTBa (BO3MOXK-
HOCTH) JUTsl MX ynoBierBopenus, [1. Padu-
HOBUY JIEJIAET BBIBOJL, YTO KMHCTUTYT IPaB
YeJIOBeKa KaK COIMAIbHBIN ()eHOMEH Tyma-
HI3Ma Bcerna OyJieT 0CTaBaThesl OHUM W3
CaMBIX BBICOKMX HPaBCTBEHHBIX M/ICAJIOB, K
BOIUTOIIECHUIO KOTOPOTO JJOJKHO TIOCTETIeH-
HO, HO HETIPEOI0IMMO PHOIMKAThCS KaK-
JI0€ IMBUJIM30BAaHHOE OOIIECTBO, KaXKII0€
JIEMOKPaTHYECKOe TOCyIapcTBO, @ B KOHEU-
HOM UTOT'€ — M BCE YeJIOBEUeCTBO» [0, C. 17].

Hccnenyst KOHCTUTYLIMOHHBIE IIpaBa U
cBoOobIuenoBekan rpaxraniaa, A I Ky-
HupeHko U T.H. CiuHbKO Ompenensior ux
KaK NPU3HAHHYIO TOCYIApCTBOM M 3aKpe-
IUICHHYIO KOHCTUTYIMEH BO3BMOKHOCTD BbI-
Ouparth MOBEICHHUE MU I0JIb30BATHCS OTpe-
JIeTICHHBIMH OJaraMu IS YIOBJICTBOPSHUSI
JIMYHBIX TTOTPEOHOCTEH M MHTEPECOB B CO-
OTBETCTBHH C YPOBHEM Pa3BUTHS OOIIECTBA
U TOCYHapCTBa. YUEHBIE YTBEP)KHAIOT, UTO
«KOHCTHTYIIHOHHOE TIPaBO» OOBIYHO TIPH-

HATO YNOTPEONATh B TEX CllydasX, KOrja
peub UJIET O PeaIn3aLK YEIOBEKOM CBOETO
MOBEJICHUSI B COLUAIBHO-9KOHOMHYECKON
u nomurudeckoir cdepax. Urto kacaercs
TEPMHHA «KOHCTHTYILIMOHHOE CBOOOIA», TO
OH SIBISETCs OoJiee IMUPOKIM, YeM TepMUH
«KOHCTUTYLIIOHHOE TIPaBO». JTO OOBSCHS-
€TCsI TEM, UTO YEJIOBEK, 110 CYTH, PEATH3yeT
CBOE CYOBEKTHBHOE TIPaBO B paMKax JINY-
HOH cBOOOIHI [7, €. 99].

B ykpanHCcKoii ropuindeckoii Hayke Bo-
HPOC O MpaBax yesnoBeka ObUT PACCMOTPEH
M. Op3uxom, KOTOpBIH MpeaIaraeT Takoi
BAPUAHT JICQUHMIMK: TIpaBa YeJIOBEKa —
9TO JIOCTUTHYTHIE B XOJI€ HMCTOPHUYECKOIO
Pa3BUTUSL  YEJIOBEYECKOM  LIMBHJIN3ALMK
BO3MO)KHOCTH  YEJIOBEKA  YJOBJIETBOPSATH
CBOM JKM3HECHHO Ba)KHbIC HOTPEOHOCTH U
UHTEpECHI, 3a(MKCHPOBAHHBIC B MEXKIY-
HAPOJHBIX JOKYMEHTAX M HAIMOHAJIBHBIX
HOPMATHUBHO-TIPABOBBIX aKTaX M B CHIY
9TOr0 TapaHTHUPOBAHHBIE M CTUMYJIHPO-
BaHHBIE CO CTOPOHBI MEXYHAPOIHOTO CO-
o0111ecTBa, COOTBETCTBYOLIETO OOIIECTBA U
rocyaapcTaa.

IlpuBenenHas neUHUIMSA  MOHATHUS
NPaB 4eJI0BEKa MMEET HEKOTOPbIE IPEHMY-
IIECTBA 10 CPABHEHUIO C CYILIECTBYIOIMMU
B COBPEMEHHOI JIUTEpaType OMNpeieIeHHU-
saMu. Bo-nepBbIX, B Hell mpaBa 4eloBeKa
XapakTePU3YIOTCS ~ KaK  9BOJIOLMOHHOE
SIBIICHUE, TECHO CBSI3aHHOE C HCTOpHEi
YeJI0BeUecKoro odmiecTa. Bo-BTophIX, B
HPE/UIOKCHHOH JIGDUHULINN  YIIOMHHAIOT-
sl KaK MH/IMBHIyaJIbHBIC TPUHIIUITBI, TaK 1
ob1iecTBeHHbIe 3a/1aul. B TpeTbux, ocoboe
BHUMaHUE YEIACTCS TAKOMY IapaHTy OCy-
IIECTBIICHHS [IPAB YEIIOBEKa, KaK MEK/lyHa-
pomHoe coobmiectso [8, c. 353].

Takum 00pa3oM, Kareropus BO3MOXK-
HOCTH TMO3BOJISIET HE TOJIBKO BBISBHTH Hau-
Ooree CyIIECTBEHHYIO OCOOEHHOCTH FOPH-
JIMYECKUX TIpaB, HO, YTO CamMoe IJIABHOE,
TIOMOT'aeT, B35IB €€ 32 OCHOBY, CKOHCTPYHPO-
BaTh TIOHATHE, IPABIIIFHO OTPaXKAIOIIEe HX
JeHCTBUTENBHYTO TIpupozny [4, c. 45].

B 10 e Bpemst ecTh 1 IpyTHe TOIXOIbL.
BapuaruBHOCTS IOIXO0NI0B K IpoOieme, Ha
Halll B3NN, SIBJIACTCS PE3YJbTaToM YIIIy-
OJICHHOTO M3y4eHHs CYHIHOCTH HPOOJIeMbl
NPaB YeNIOBEKa, CBHAETEILCTBYET O BaXK-
HOCTH HCCIIE/IOBAHMS (KaK TEOPETHYECKOTO,
TaK M MPAKTUKO-NPHKIIAHOTO) HHCTHTYTA
NpaB YeJIOBeKa JUIsl IOPHANYECKON HayKu.
Kakiplii M3 Ha3BaHHBIX IIO/IXOJIOB UMEET
CBOM TIOJIOKUTENIBHBIE M OTPHUIATETIbHBIC
CTOPOHBI, HO HETPEMEHHO BHOCHT CyIIle-
CTBEHHOE JIOTIOJTHEHUE B MICCIIEI0BaHuUE (e-
HOMeEHa IpaB uesioBeka [9, c. 154].
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Tax, @. Dakysma (CLLIA) cunraet, 4to
IpaBa YeJoBeKa — 3TO €ro MOTPEOHOCTH, a
He BosMoxkHOCTH [ 10, ¢. 17].

B uyacraoctu, A. Ivodde npasa yeno-
BeKa OIpe/ensieT Kak «CyObeKTUBHbBIE Mpa-
Ba, Ha BII4JICHUE KOTOPBIMU MOXKET TIPETCH-
JIOBaTh Kbl YENOBEK, HE3aBHCUMO OT
obcrositenscTBy [11]. pyramu croBammy,
MIPU3HAHNE JTUX TPaB 32 KaXKIBIM IPOHC-
XOAWT TOJBKO Ha OCHOBAaHWH WX TIPUHAJI-
JI©KHOCTH K WH/MBHAM KaK TaKkoBoM, Oe3
NPUMEHEHUsI KPUTEPUEB JOCTOMHCTBA U
HEZOCTOUHCTBA, HAJIUMYMSA WM OTCYTCTBUS
OTIpe/IeNICHHBIX IPU3HAKoB [12, c. 7].

IIpaBa yenoBeka, kak cuuraet E. Jlyka-
1LIIEBA, SIBIISICTCS IICHHOCTHBIM OPUEHTHPOM,
KOTOPBIH MO3BOJISET MPUMEHHTH «4eJIOBe-
YeCKoe U3MEpEHHe» He TOJNBKO K ToCymap-
CTBY, IIpaBy, 3aKOHY, 3aKOHHOCTH, TIPaBOBO-
My TIOPSZKY, HO 1 K TPaKIAHCKOMY 001IIie-
CTBY, TTOCKOJIbKY CTETIEHb Pa3BUTOCTH JINY-
HOCTY 3aBHCHT BO MHOTOM OT HaJIMYHSI ITPaB
¥ cBOOOJT UeTioBeKa M TpakIaHNHA, a TAKKe
OT 0o0beMa 3THX IpaB M UX pealh3alllu.
CraHOBIICHHE U PA3BUTHE IIPAB YEJIOBEKA
MO3BOJIACT PACKPBITH THI IMBHIIM3ALINH,
ee JTall, MOCKOJIbKY OTHOLICHHS YeNIOBEKa
U TOCY/IapCTBA SBJIACTCS BKHEHIINM NPU-
3HAKOM, XapaKTePU3YIOIMM HPHUPOIY TOH
WM MHOM LIMBUJIN3ALMH, & TOCYAAPCTBO Kak
MPpaBOBOE WK HempasoBoe [13, c. 3].

TloHsATHE KOHCTUTYIMOHHBIX MpaB H
cBobon E. Kupnuék onpenenser kak 3akpe-
ruteHHbIe B KoHCTHTYIIMH, OXpaHseMBble, 3a-
[MIIaeMbIe U TapaHTHPOBAHHEIE TOCYIap-
CTBOM HOPMAaTHBHO-JIOKTPHHAJIBHBIC LIEH-
HOCTH, OOECIICUMBAIOIINE KaXOMY Yelo-
BEKy U IpaKIaHUHY PaBHbIE BO3MOXXHOCTH
CBOOOJTHO ¥ CAMOCTOSITENTLHO N30UpaTh BUJI
U Mepy CBOETO IOBE/ICHHSI B COOTBETCTBUH
CO CBOMMH CIIOCOOHOCTSIMH U HHTEPECAMH.

Kak BugHO W3 ompeneneHus, aBTOp
MIPUACPKUBACTCS MHEHHS OTEUECTBEHHBIX
yueHbix (M. barmast, b. I'abprranze, E. Jly-
kamesoif, B. Hepcecsama, JI. Pagwuesoi,
I'. PoMaHOBCKOTO 1 JIPYTHX), KOTOPBIE JIeia-
FOT aKIEHT Ha [IEHHOCTHYIO TPUPOJTY TIPaB 1
cBO0OO/ 4eIIoBeKa 1 rpaKIaHiHa U CIOCOOBI
nx obecrieuenus. Peub uier 00 akcuonoru-
YECKOM I10/IX0JIE€, B OCHOBE KOTOPOTO JISKHUT
LIEHHOCTHOE BOCIPHATHE KOHCTHUTYLIMOH-
HBIX IIPaB ¥ CBOOOJI YeJIOBEKA U MPAKIaHH-
Ha, @ KPUTEPHEM HCTUHHOCTH BBICTYNAIOT
ob1euernoBeyeckue Havana [4, ¢. 51-51].

MOXHO COITIaCUTBCS ¢ MHEHHEM pyC-
CKOr0 ydeHoro A. A3sapoBa B TOM, UTO
TpaBa 4YeJIoBeKa CIETyeT PacCMaTpuBaTh B
OOBEKTHBHOM U CYOBEKTHBHOM CMBICIe. B
OOBEKTHBHOM CMBICIIE TIpaBa YejoBeKa —
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9TO CHUCTEMa MEXIyHAPOIHBIX M HAIMO-
HaJIbHBIX MPABOBBIX HOPM, 3aKPETUISIOIIHNX
MPaBOBOW CTaTyC JIMIIA, MPaBHJIa B3aUMO-
OTHOILICHUIT MEX]y JIFOJbMH, OTHOLICHUS
JIMYHOCTU (TpaKIaHWHA) M TOCYIapCTBa.
B cyObeKTHBHOM CMBICIIE TIpaBa YeIOBeKa
MPEJICTABISIIOT COOOH TPEayCMOTPEHHBIE
MPaBOBBIMH HOPMaMH BO3MOXKHOCTH, KOTO-
peIMu oOramaet yenosexk [ 14, c. 9].

[lonnmanne CyOBEKTHBHOTO —IIpaBa
O3Ha4YaeT FOPUANYECKYI0 BO3MO)KHOCTH
TIOJIb30BAThCSl COLMAIBHBIM Onarom. Tak,
M. CrporoBuu yKkasbIBaeT, UYTO KaKaoe
CYOBEKTUBHOE I1PaBO BBIPAYKAET BO3MOXK-
HOCTb TI0JIb30BAaThCs KaKUMH-TO MaTepu-
QIIbHBIMH, JyXOBHBIMH M OOIIECTBEHHBIMU
Omaramu. Takum 00pa3om, aBTOp Cremat
CYILIECTBEHHOE JIONOJIHEHHE B OOLIENpH-
HSTOM IOHSTHN CYOBEKTHBHOTO TIpaBa Kak
00ecIeueHHO TOCYJapCTBEHHOM 3aIUTOI
MepbI BOSMOXKHOTO TIOBEJICHUS, YKa3aHHEM
Ha BO3MOXKHOCTB ITOJIE30BATHCSI COLMANb-
HbIM Onarom [15, ¢. 57].

B sureparype KOHCTUTYLMOHHBIA Xa-
paKTep MHCTHTYyTA IpaB M CBOOOJ 4esoBe-
Ka M TPaXIaHWHA, ero ()yHKIMOHAJIBHOE
Ha3HaYeHHE JIOBOJIBHO YacTO paccMarpu-
BAaeTCsl B OCHOBHOM C (hOPMAJIbHO-IOPH/IU-
YeCKHX MO3MIM, HCXOas U3 (aKTa ux 3a-
KpeIUIeHHs1 B KOHCTUTYIMH. W 3TO BrojHE
00bsicHUMO. Bezib conmanpHas 1IEHHOCTb
OCHOBHOTO 3akOHa OIpENeNsieTCs IIpe-
JKJIe BCETO TEM, UTO OHa SIBJISETCS TIIaBHBIM
HOPMAaTHBHO-TIPAaBOBBEIM ~ CPEICTBOM  00e-
CIIeYEHHUsI CBOOOJIBI JIMYHOCTH, OCHOBHBIM
HMHCTPYMEHTOM YIOPSIZIOYCHHS B3aHMOOT-
HOILICHUH YerioBeKa ¢ OOIIeCTBOM U rocy-
napctBoM [16, c. 15].

BcecroponHee ompeneneHue npaB H
cBO0O/T UeIOBeKa U IpakIaHNHA OObEKTHB-
HO HPEJIoNaraeT OnpesieJIeHUe uxX 1o CyTH,
comeprkanuio u Qopme. [IpaBa u cBOOOIBI
YeJIOBeKa M TPaXKIAHMHA MO CBOCH CYTH,
KaK y»Ke 0TMEJaJIOCh, —3TO OINpe/IeTICHHBIE
BO3MO)KHOCTH, CBOOO/IA TIPOSIBIICHHS BOJIH,
HMHTEPECOB, BO3MOXKHOCTH OIIPEIEIICHHOTO
TIOBEJICHMSI, JISSITEITEHOCTH, OTIPE/IENICHHBIX
neiicteuii [14, c. 9-10].

Ilo conepxaHHI0 KOHCTHTYLIMOHHbBIC
TpaBa U CBOOOJIBI YeIOBEKa M MPaKIaHNHA
HE PACKpBIBAIOTCS B IOJHOM oObeMe, He
HOCST MCYEpPIbIBAIOIINI XapakTep B KOH-
CTUTYLIUH.

KoHCTHTYLIOHHBIE TIpaBa M CBOOOIBI
YeJIOBEKA M TPAXKAAHHHA OTIMYAIOTCS OT
JPYTUX IOPUIMYECKUX IIpaB M CBOOOI IO
COZIep’KaHUI0 M (popMe: BO-TIEPBBIX, OHHU
3aKpeIUBIIOT BaXKHBIE, Hamboiiee CyIie-
CTBEHHBIC, (DyHIAMCHTAJIbHbBIC, 3HAYUMBIC

OTHOILIEHUS MEX/Ty FOCYIapCTBOM M JINYHO-
CTBIO; BO-BTOPBIX, KDHTEPHEM OTHECEHHUS K
OCHOBHBIM KOHCTUTYLIMOHHBIM IIpaBaM H
cBoOozaM siBiseTcs Ux 3akperuieHue B Oc-
HOBHOM 3akoHe. [Ipu 3Tom Bropoii mpu3Hak
HE SIBIIETCS IIaBHBIM, a CKopee (hopMaiib-
M [ 15, c. 87].

OcHoBoMOMNAraroIye Mnpasa 4eaoBeKa,
BHE BCSIKOTO COMHEHWSI, COCTABIIIOT OIWH
W3 TIPEAMETOB WHTCHCHBHOTO H3YYCHUS
COBPEMEHHOTO OTEYECTBEHHOTO U 3apy-
OesxHoro mpasoBefeHus. OINHUM U3 Bak-
HBIX ACHEKTOB 3TOro ()eHOMEHa SBIACTCS
CHCTEMa €ro MCXOJHBIX INPHHIHIIOB, Beb
UMEHHO TOHMMaHWE TaKWX NPUHIMIIOB
CIIOCOOHO COAEHCTBOBATh PACKPBITHIO TIPHU-
POZIBI U 3aKOHOMEPHOCTEH MHCTUTYTA TIPaB
YEJIOBeKa.

AHanu3 Hay4HOW JUTEpaTyphl IO3BO-
JISIET BBIICNUTH TaKyl0 CHCTEMY HCXOIHBIX
TIPUHIMIIOB MHCTUTYTa IIPaB YeJIOBEKa:
YHHUBEPCAJIBHOCTb  (BCEOOIIHOCTB)  IIpaB
4esioBeKka; (hopMasibHOE pPaBEHCTBO BO3-
MOXKHOCTEH, KOTOpbIE COCTABIAIOT HH-
CTUTYT IIPaB Y€JIOBEKA B OTHOLICHUH BCEX
OZIHOMMEHHBIX CyObEKTOB; €CTECTBEHHOCTb
U HEOTYY)KIAeMOCTh (HEOTHEMIIEMOCTB)
OCHOBHBIX IIpaB YEJIOBEKa; HEJICITUMOCTD;
B3aHMO3aBUCHUMOCTb, B3aUMOCBS3aHHOCTB;
CrpaBe/yIMBasi COANTAHCUPOBAHHOCTH IPaB
1 cBO0O]I YesIoBeKa ¢ 00IIECTBEHHBIMH HH-
Tepecamu.

[lpaBa demoBeKa WMEIOT BCEOOIIHIA
YHUBEpCAJIbHBIN Xapakrep. Bo-TiepBrIx, Bce
oM 0e3 KaKoW-100 TUCKpUMUHALIAHN 00-
JIAZIAI0T OCHOBHBIMH TIpaBaMU M CcBOOOJA-
MH. MeK/tyHapOJHbIE CTaH/1apThI U 3aKOHO-
JIATENbCTBO JIEMOKPATHYECKHX TOCYIapCTB
rapaHTUPYIOT PaBEHCTBO MpaB M CBOOOJ
YeJIOBeKa He3aBHUCHMO OT I10J1a, pachl, Ha-
LIMOHAILHOCTH, $I3bIKA, MPOMCXOK/ICHHS,
HALMOHAJIBHOM TTPUHA/ICKHOCTH, UMYIIe-
CTBEHHOTO TTOJIOKEHUSI, MECTa )KUTEIIbCTBA,
OTHOIIEHHS K PENIUTHH, WICHCTBA B 00IIIe-
CTBEHHBIX OOBEIMHEHUSIX W JIPYTHX 00CTO-
ATENBCTB. BO-BTOpPBIX, BCe mpaBa U cBOOO-
IIbl SIBIISTFOTCST YHUBEPCAJIBHBIMUA C TOYKH
3peHus MX COIEpIKaHus, OHM OOlIMe Hesa-
BHCHMO OT HAIIMOHAJIBHOM 1 PErHOHAIIBHOM
crielM(UKA U Pa3IMYHBIX MCTOPHYECKHX,
KYIBTYPHBIX M PEJIHIMO3HBIX OCOOEHHO-
creil. B-Tperbux, BCeoOIIHOCTh BhIpayKeHa
B TPOCTPAHCTBEHHOM, TEPPUTOPHAIBLHOM
acriekte. Beromy, rae Obl 4enoBeK HU Haxo-
JTAIICSL, KyZla HU TIepeMeIialcs, OH o0nasaet
OCHOBOIOJIATAIOIMMH IPaBaMU 1 CBOOOIa-
MH. B-4eTBepThIX, BOpOCH! 0becriedeHns 1
3aIUTHI ITPAB YEJIOBEKA BHICTYIIAIOT 00BEK-
TOM PEryJIMpOBaHHUs BCeX rocyaapets [17].

B coBpemeHHOl 3apyOe:KHON HayIHON
JIMTEpaType BHICKA3bIBACTCS MHEHUE O TOM,
YTO CO BpeMeHHM NpuHsaTHs BeeoOuueit me-
KJIapalyy 1paB 4esoBeka chopMUpoBacs
(heHOMEH, KOTOpbI 0003HAYaeTCsl TePMHU-
HOM-TIOHSITHEM «yHHBEPCAJIBHBIA PEKUM
npaB 4enoBekay. OH BKIIFOYACT MHOTOYHC-
JICHHBIC MEKIyHAPO/HbIC KOHBEHIIHH, CIIC-
[UaJIbHBIC MEXKYHAPOIHbIC OpraHHU3alliH,
OCYIIECTBIISIFOIIE MOHUTOPUHT COOITIOzIe-
HHSL COOTBETCTBYIOIIMX MEKIYHAPOIHBIX
JIOKyMEHTOB, @ TAK)XXE PErHOHAJIbHBIC CH-
CTEMbI 3alLUTHI TIPaB YesioBeKa. Bbickasbl-
BAeTCsl MHEHME, YTO IpaBa YeJIOBEKa BCE
OOoMblIIE CTAHOBSATCS YacThIO OOIIENpHU-
3HAHHOTO 3HAHUS M KOJUICKTHBHOIO IO-
HHMMaHHs, YTO COCTABIISIET MUPOBOW 00pa3
npasneHust. Takum 00pa3om, paBa yenoBe-
Ka MPUOOPETAIOT CTaTyC KOHCTHTYTHBHBIX
COCTABIISIFOIINX COBPEMCHHON U «IIMBHJIU-
30BaHHOI» akThBHOCTH [ 18, ¢. 23].

TOBOpSI O TAKOM TIPUHIIUIIE, KAK PABCH-
CTBO TIPaB JIIOJIEH, CIIe/TyeT Y9eCTh, YTO ITO
CBOICTBO OCHOBBIBACTCS HA JIOCTOMHCTBE
YeJIOBEeKa M O3HAYaeT, YTo IpaBa U cBOOO-
JIbl TPU3HAIOTCS 33 KaXK/IBIM YEJIOBEKOM,
3anperiaeTcs: JUCKPUMHUHALMS B TOJIb30Ba-
HHMH [IPaBaMK M CBOOOAMH IO KaKUM-JIU-
60 TpUYMHAM, CBSI3aHHBIM C IPHPOJHBIMH
0COOCHHOCTSIMH YEJIOBEKA M €ro COLUANIb-
HBIM cTarycoM. COOCTBEHHO C ompesee-
HUsL OTOM OCHOBBI HaumHaercs Paspen 11
Konctutyim Yepaunsr (ct. 21), a B cT. 24
OcHOBHOTO 3aKkOHa paBEHCTBO MMEET Clie-
JIYFOIIIME aCTICKThI MPOSIBIICHHS: PABCHCTBO
(paBHOMpaBHe) MpaB U CBOOO YeToBeKa M
IpaK/aHMHA HE3aBUCHMO OT KaKHX-JTHOO
MPU3HAKOB; PABEHCTBO BCEX Mepel 3aKo-
HOM; PaBHOIIPABHE KCHILIMHbI 1 MY>KYHHBI.
JIOCTOMHCTBO JIMYHOCTU SIBJISICTCSI CBOM-
CTBOM, MPHCYIIUM «BCEM 4JICHAM 4YeJIOBe-
YECKOH CeMbW», NMPH3HAHWE JOCTOMHCTBA
JIFONICH, UX PaBHBIX U HEOTHEMIICMBIX IIPAB
SIBISIETCSI «OCHOBOM CBOOOJIBI, CIIpaBE/IH-
BOCTH U BCEOOIIETO MHpa» KaK 3aKperisi-
ercst B npeamOyse MexyHapOoIHOTo akTa
0 TPKJAHCKUX M MOJUTHYECKHMX MpaBax
[19,c. 169].

CyLHOCTh TIPUHIMIIA PABEHCTBA JI0-
CTaTO4YHO YETKO MILTFOCTPUPYETCS Ha TIpHU-
mepe Pemenne Koncrurymmonnoro Cyma
VYKpauHbI 1O JIeNly O MOCTOSIHHOM II0JIB30-
BaHMM 3EMENIbHBIMM yYacTKaMH. B sTom
PELICHUH CyJ NpPEIoCTeper, YTO U3 KOH-
CTUTYLIMOHHBIX TPHHIKMIIOB PAaBCHCTBA U
CIPaBE/UIMBOCTH  BBITEKACT TpeOOBaHUE
OIPE/ICNICHHOCTH, SICHOCTH M HEOIHO3HAY-
HOCTH TIPaBOBOH HOPMBI, HOCKOJIbKY MHOE
HE MOXXET OOECIIeYHTh ee eIMHO00paszHoe



NPUMEHEHHUE, He CKIIIOYAaeT HEOrPaHUYCH-
HOCTH TPAKTOBKH B IIPABOIPHMEHHTEIIbHON
MPAKTUKE U HEM30€KHO MPUBOIUT K TIPOU3-
Body [20].

OOparumcst K TOHSATHIO PaBEHCTBA Iie-
pell 3aKOHOM B MHTEpIPETAIMM HEMELKOro
uccnenosarerns K. Tecce. On, B yacTHOCTH,
xapakTtepmsyeT ab3ar] 1 craren 3 OCHOBHOTO
3axona ®OPI" (kotopasi mpoBo3mIamIaeT pa-
BEHCTBO IIepe]] 3aKOHOM) KaK 3aKperuicHue
(hopMaILHOTO PaBEHCTBA, KOTOpast «Tpedy-
€T OCYIIECTBICHHUs JCHCTBYIOIIETO IpaBa
0e3 HCKIIIOUeHHH JUIsl JTI000r0, HECMOTPSI
Ha JIMYHOCTB: B XOJIe HOPMHPOBAHMS IIpaB
KKIbI HaJIeNIeH PaBHOW CTETICHU IMpaBa-
MH U OOSI3aHHOCTSAMH H, Ha00O0pOT, JIF000#T
TOCY/IApPCTBEHHOM BIIACTH 3alpellaeTcs Uc-
TMOJIb30BaTh JIEIICTBYyIOIIEEe NPaBO B HHTE-
pecax win B ymiepd OTIEIBHON JTMIHOCTI
[21, c. 214-215].Takum 0Opa3oM, TIPHHITHIT
paBeHCTBA KacaeTCsi HE TOJIBKO CHCTEMbI
IIpaB, HO U 0OSI3aHHOCTEH YesIoBeKa.

B ¢unocodcko-npaBoBoM cMbICIIE TIpa-
Ba 4EJIOBEKa SBILIOTCS €CTECTBEHHBIMH,
MOCKOJIbKY YEJIOBEK HX IIOJy4yaeT ecTe-
CTBEHHBIM ITyT€M — OT POXJICHHs, a HE B
pesyJabrate  AeSTENbHOCTH  TOCYJapCTBa.
DT0 NOJOKEHHE HAXOAUT OTPAKECHHE B
ct. 1 BeeoOrelt aexnapariyu mpas uesioBe-
Ka: «Bce monu poxatoTess CBOOOIHBIMU 1
PaBHBIMU B CBOEM JIOCTOMHCTBE U IIPaBax»
[10, c. 120].

OTaenbHOTO BEISICHEHNS TpeOyeT Takoi
MPU3HAK IIPaB YEJIOBEKA, KaK HEOThEMIIe-
MocTh OT MX Hocurens. [IpaBa denoBeka
SBIIIIOTCS TIOTOMY KJIFOYEBBIMH, YTO Mpesi-
CTaBJIAIOT COOOH KOPEHHbIE KauecTBa, KOTO-
pble BHYTPEHHE HPUCYIIN (MMMaHEHTHBI)
YeJIOBEKY KaK JKM3HENEATEIbHOMY CyOb-
eKTY M KOTOpbIE HEJb3sl 0TOOparb y HEro
6e3 sIBHOW Yrpo3bl MOTEPSTh B HUX 4JICHA
00IIECTBEHHOTO cot03a [22].

Hanbormnee 9eTko CMBICIT 3TOTO IPUHITH-
ma OTpakeH B JleKyaparuy rpas 4esioBeKa
wrara Bupipkuans 1776 r.: «Bcee moau o
cBoeil mpupozne <..> MMEIT HEoTbeMIle-
MBI€ TIpaBa, OT KOTOPBIX OHH, OOBEHHSISICH
B TOCYJJapCTBO, HE MOT'YT OTKa3aThCsl, KOTO-
PbIX OHU HE MOTYT JIMLIUTh CBOUX MOTOM-
KOB».

Amnanusupyst 0a3oBble CBOMCTBa (eHO-
MEHa TIpaB YeJloBeKa (MOpAIbHBIN Xapak-
Tep, YHHUBEPCAJIBHOCTh, (yHIaMEHTab-
HOCTb, a0CTPAaKTHOCTh M NPHOPUTETHOCTH
10 BceM HopMmaMm), P. Anexkcu mpuxomanT K
BBIBOJIY, UTO CyIIECTBOBAHHE IIPAB YeJIOBE-
Ka KaK MOPAJIBHBIX TPaB 3aKJIFOYAETCS B UX
000CHOBaHHOCTH, X HU B 4eM Jpyrom. OH
Hpe/UIaraeT Takoe 0OOCHOBAHME IIPaB de-

JIOBEKa, B KOTOPOM COUYeTaeT OObEKTUBHBIE
(HEOOXOIMMBIE JIMCKYpPCHUBHBIE CIIOCOOHO-
CTH YeJIOBeKa) 1 CyObeKTUBHbBIC (PeLICHMS,
B KOTOPBIX 3TH CIIOCOOHOCTH PEATU3yIOTCS)
aneMenThl. Takoe 000CHOBaHME MOATBEPIK-
JIAeT BAIUIHOCTH MPaB YEJIOBEKA KAK MO-
paibHBIX TpaB [23].

BoiBoabl. Takum 00pa3oM, MBI BHIHM,
YTO C TEYEHHEM BpPEMEHH OIperieIeHHe
npaB ¥ CBOOOJ YeJIOBEKAa W TIpakIaHHHA
MOCTOSTHHO MEHSUIOCH, Ja)Ke B HACTOSIIIEe
BpeMsi B IOPUIMYECKOH Hayke B pasiny-
HBIX TOCYapCTBax JaHHBI TEPMUH TpaK-
Tyercs To-pasHoMy. bonee Toro, naxke B
YKPauHCKOM KOHCTUTYIIMOHHOM TIpaBe He
CYILIECTBYET €AMHOIO ONPEICIICHUsS TAaHHOM
kareropuu. B cBoe Bpems [1. Horopoaries
OTMeYaJ, YTO «BPEMsi OT BPEMEHU TTOHSITHSI
JIOJDKHBI TIEPEBOPAYMBATHCS, YTOOBI MOIIIA
HaYaThCsl HOBAsI )KU3HB». ITO MOYKHO TIPO-
JIEMOHCTPHPOBATh Ha pEIMepe cephl IpaB
yesroBeka. CeroHs HayIHbIe UCCIIeOBAHUS
B DTOM 0OJAacTH I0-HOBOMY ITO3HIIMOHH-
PYIOTCSI, OTKPBIBAIOTCSI HOBBIE, HEU3BECT-
HbIC B IPOLLIOM, 00JIACTH WX MPUMEHEHUS
[8, c.353].

Taroke B mpoliecce CBOETO pPa3BUTHS
OCHOBHBIC (KOHCTUTYLIHOHHbBIC) TIpaBa H
CBOOOJIBI CIIOKUITUCH B OCOOYIO TPABOBYIO
KaTeropui0 M COCTABISIIOT E€IUHBIA KOH-
CTUTYLIMOHHO-IIPaBOBOM MHCTUTYT. JI. Bo-
€BOJIMH MOTYEepKHBacT: «BbIBOI 0 TOM, 9TO
KOHCTUTYIITMOHHBIC IIpaBa, cBOOOIBI <...>
00pa3yIoT eIMHBII TOCYIapCTBEHHO TIPaBO-
BOM MHCTUTYT BAKEH IPEK/IE BCETO B TOM
CMBICIIE, YTO OH IO3BOJISIET B3MVISTHYTH Ha
HHX KaK Ha HEYTO IIeI0CTHOE, O0naiaroriee
CrelM(pUIESCKUMH TPH3HAKAMH M CBOW-
ctBamMm» [24, ¢. 34-35].
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KOMMEPIINAJIM3ALIUA CIIOPTUBHBIX
OTHOIIEHUM: TPOBJEMA ITIPABOBOT'O
CTATYCA CITIOPTUBHOTI O KJIYBA

Jnmuss SAMYEHKO,
couckarelns kadeapbl X03sHCTBEHHOTO TIPaBa,
HHCIIEKTOD OT/IENa aCITUPAHTYPhl H JOKTOPAHTYPHI
HarmonansHOTO IOpHIMYEcKOro yHUBepcUTeTa MeHN SIpocinasa Mynporo

Summary
In the article the analysis of legal aspects of sport relations is considered as an object
of the economic and legal regulation regulation, and also activity of sport clubs and
other sport organizations as subjects of commercial and noncommercial management.
A question necessity of determination of modern legal definitions “sport” and “physical

99 ¢

culture”,

99 ¢

subject of sport activity”,

Sport right” is raisd.

Key words: sporting club, public associations, enterprise.

AHHOTaUsA

B crarbe mpoBoaMTCsl aHANM3 MPABOBBIX ACHEKTOB CIIOPTHBHBIX OTHOIICHHH KaK
00BEKTa XO3SICTBEHHO-TIPABOBOM PETYISANNH, & TAKXKE ICSITEIBHOCTH CIIOPTUBHBIX
KIIyOOB U JIPYTHX CIIOPTHBHBIX OPraHU3aIUi Kak CyObEKTOB KOMMEPUECKOTO M HEKOM-
MEpPYECKOTro Be/IeHHs X03stiicTBa. [loCTaBiIeH BONPOC OTHOCHUTEIHHO HEOOXOIMMOCTH
OTIpE/IC/ICHNs] COBPEMEHHBIX TPABOBBIX MCPUHUIMN «CIOPT» U «(pU3HIECKast KyJIbTy-
pa», «CyObeKT CIOPTUBHOM JESITEIbHOCTIY, «CIIOPTUBHOE IIPABO» U TOMY MOI00HOE.

KnioueBble ci10Ba: CriOpTHBHBIN KiTy0, 00IIECTBEHHBIE O0BEIMHEHUSI, IPEATIPUSITHE.

]:[OCTaHOBKa npodiaembl. AHa-
JIM3  COOTBETCTBYIOLIMX  IIO-
JIOKEHUH yCTAaBOB CHOPTUBHBIX KIIyOOB
JIEMOHCTPHUPYET HACTOSTEIbHYIO HE0OX0-
JIMMOCTb 3aKOHOZATEIbHON CHCTEMATH3a-
MM HOPMAaTHBHO-TIPABOBOTO MaTepHaia
B 21Ol cdepe, HEOOXOAMMOCTH CO31a-
HUSI HOBOH MOJENH (PyHKIMOHUPOBAHUS
crnopta. IToxHsras npoGinema HeoOXOnH-
MOCTH aJICKBaTHOW NPAaBOBOW HHCTUTY-
LIMOHAJIN3ALUK CIIOPTHBHBIX KIyOOB Kak
IOPUINYECKHX JIUILL SBJISETCS JJOCTaTOYHO
aKTyaJIbHOM M JIOJDKHA OBITh pelleHa B
XOJIe CIIOPTUBHOM pe(OpMBbI.

AKTYyaJIbHOCTh TeMbl HCCJIeI0Ba-
HMS TIOATBEPKAAET MPAKTUIECKH OTCYT-
cTBrE (yHIAMECHTAIBHBIX pabOT Ha TEMY
KOMMEPIHAIN3AIMA CIIOPTUBHBIX OTHO-
menuid. [IpoBenenne yemnuonara EBpo-
bl 110 GyT60y «EBpo-2012» B YkpanHe
AKTUBU3MPOBAIO OOIIECTBEHHYIO 3HAYH-
MOCTb CIHOPTHBHOIl NMPOOJIEMaTHKH, Ipe-
XKJIE BCETO B €€ X035ICTBEHHO-IIPaBOBOM
acriekte. Benp anuTenbHOe BpeMs CIIOp-
THUBHAsI )HU3Hb, 0COOCHHO C €€ MPUOBLIBIO
OT PEKJIAMHOH JAESATENBbHOCTH, pa3Mellie-
HUS TypUCTOB, pean3alueil CIOpTUBHOM
arpubyTHKH, TpaHchepaMu CIOpTCMe-
HOB-TIPO()eCCHOHAIIOB, IUIATHBIMHU CIIOp-
THUBHBIMH yCIyTaMH, a TaK)Ke IPOBEICHH-
eM TII00ABEHBIX MAacCCOBBIX CITOPTHBHBIX
MEpOIPUATUI-COPEBHOBAHUI,
J1ach 3a KyJIHCaMu.

ocTaBa-

H3noxkeHne 0CHOBHOTO MarepHasia.
[Iponecc paspylieHus COBETCKOM MOAETH
CHCTEMBI (PMHAHCHUPOBAHHUS CIIOPTA, KOTO-
PBIi TTOJOIIEN K CBOEMY JIOTHYECKOMY 3a-
BEPIICHUIO, (PAKTHIECKH 3a/IaCTCSI OCTPBIM
BOITPOCOM OTHOCHTEIIFHO HEOOXOIMMOCTH
KOMMEpIHaIN3alii  CIIOPTHBHBIX  OTHO-
IIeHUH, pa3pabOTKW ¥ OCYIIECTBICHUS
HALMOHAJIBHOI  CIIOPTHBHOW  pedopMbl.
B ¢oxkyce sToii pedopMbI 0Kazacs Hesblit
PSII IOPUIMYECKH 3HAYMMBIX BOIIPOCOB,
CpelM KOTOpBIX, IO HaIleMy MHEHHIO,
LEHTPAILHOE MECTO 3aHMMaeT Ipodiema
OIIpE/IeNICHUsI NIPaBOBOIO CTaryca CIOp-
TUBHOTO Kiy0a, €ro OpraHH3alldiOHHO-
npaBoBoil  (opMbl, 00beMa MPaBOCYOb-
€KTHOCTH W «BKJIIOYECHHSD) CHOPTHBHOTO
KiIy0a B CHCTEMY COOTBETCTBYIOIINX Opra-
HU3aIHOHHO-X035ICTBEHHBIX OTHOIICHHH.
CrnenoBaTenbHO, HEOOXOMMMO 3a/1aThCst
BOIPOCOM, KaCatOIIUMCs OTPACIIEBOH MpH-
HaJUIKHOCTH OTHOLIEHUH B cdepe dus-
KYJIBTYPBI U CIIOPTA HMEHHO KaK KOMILICK-
ca OOBEKTOB NPAaBOBOTO PEryJIHPOBAHMS,
UCXOJISl U3 HEOJHOPOJTHOCTH MX IPABOBOH
npuponsl. JleiicTByromiee rpakIaHCcKoe 1
XO3SICTBEHHOE 3aKOHOJATENIbCTBO AIOT
IIMPOKHUH TEPeueHb BUOB IOPUINUECKUX
T TyOJIMYHOTO U YacTHOTO mpasa. B To
Ke BpeMsI KOMMEPIHaIM3aIHsl OTHOICHUI
TIPEeIoJIaraeT, 4To X CyOBEKTOM JIOTHIHO
MOXXET M JOJDKEH OBITh CYOBEKT XO3si-
CTBOBAHUS — NPEIIPUSTHE.



LEGEA SI VIATA

[Mouemy HEOOXOMMO CPEH ILIMPOKOTO
apceHasia NPEIOKEHHBIX 3aKOHOIATENIeM
OpraHU3alMOHHO-TIPABOBBIX (OPM  IOpH-
JIMYECKHX JIML PACCMOTPETh UMEHHO TIpeJi-
npusatus? MoliHas TeHISHIUS K KOMMeEp-
[UAIN3AIMH COBPEMEHHBIX CIIOPTHBHBIX 1
(hUBKYIBTYPHBIX OTHOIICHHH, KOTZIa COOT-
BETCTBYIOIIME OpPTaHNW3alUH ONUIETBOPSI-
IOT COOCTBEHHYIO NeSITeIbHOCTh MMEHHO
KaK XO3SHCTBEHHYIO C IIEJIBIO MONYYCHUS
npuosnm.  ClenoBaTenbHO,  KOMMepUe-
CKas M HEKOMMEpYecKas XO3sdiCTBEHHas
JIEATENbHOCTD  SIBJICTCST  HEOThEMIIEMOIt
COCTABIISIIOIICH MM CBSI3HBIM YCIJIOBHEM
peanu3any  CIOPTHBHBIX ~ OTHOILEHHH,
YTO SIBJISIETCS CErOJHS COLMAIBHON pealib-
HOCTBIO, a TOTOMY Jie1aeT 000CHOBaHHOM
HMMEHHO TaKylo IOCTAaHOBKY BOIIPOCA.

X035CTBEHHYIO JESITeNbHOCTh, KOTO-
pas GazupyeTcsi Ha OpraHHW3aIMU CHOpPTa
BBICIINX JIOCTIDKEHHH, MOYKHO YCIIOBHO
Ha3BaTh CIIOPTUBHBIM OM3HECOM, ITOCKOJIb-
Ky OHA BKJIIOYAaeT B ceOsl OpraHu3aIyio 1
MPOBEJCHUE MACCOBBIX CIIOPTUBHBIX Me-
PONPUATHI, IIe caM IPOLECC COPEBHO-
BaHUH KaK OIpPENeTICHHBII pOJ 3PeNHIL
npuobperaer GpopMy TOBapa, a MacCOBbIE
MEpPOIPUSTHS NPEAYyCMAaTPUBAIOT IIPE/IO-
cTaBleHHe nenoro psga ycayr. Cpemu
9TUX MOTYT OBITh TaKHE: U3TOTOBIICHHE M
MpoJia’ka TOBAPOB C KITYOHOM CUMBOJIMKOM,
MPEI0CTaBICHNE YCIYT B chepe MacCoBOi
(hU3MUECKON KyNBTYPBI, HCIOJIB30BAHUS
CIIOPTHBHOTO OOOpPYIOBaHUS M TOMY IO-
no6Hoe. He B mociieiHio0 o4epenpb ciesy-
€T Ha3BaTh TAKKE IOJTyYEHHE JJOXOI0B OT
NPEIOCTaBICHNsT CcaMUX (PU3KYIBTYpHO-
CIIOPTHBHBIX YCIYI Ha IUIATHOH OCHOBE.
Benp Tpenepckuit Tpyn B Kity0e, KOTOPbIit
JIOJDKEH OBITh OIUIATHBIM, IMOAJEPKAHUE
OCHOBHBIX (DOHJIOB U WHBEHTAPHON 0a3bl
TaKke Hyxaaercs B pacxomax. K ycmy-
raM, KOTOpPBIC MOXKET IPEIOCTaBIATh Ta-
KOH KiTyO, Taxke MOXKHO OTHECTH apeHIy
WHBEHTaps, CIOPTHBHOTO OOOPYIOBAHUS
u cobcrBeHHo rwromaneii. Cuemyer 3ame-
TUTB, YTO HA3BaHHBIC BHBI JIEITEILHOCTH
HMEIOT COOCTBEHHYIO NPEIMETHYIO CHell-
UQUKY, KOTOpasi MOXKET ObITh OT/AEJICHA OT
JIPYTUX BHIOB XO3SHCTBEHHOH JiesTeb-
HOCTM M NPETEeH/0BaTh Ha CHELUUKY
npeaMera MpaBoCyObEKTHOCTH COOTBET-
CTBYIOIIMX XO3SIICTBEHHBIX OpraHU3AINN.
IMpubbLUIb 00pa3yercs 3a CYET OpraHHu3a-
LM TAaKUX MEPONPHUSTHH, KOTOPBIC UMEIOT
Ppa3BIIeKaTeNbHBIA XapaKTep, ITO BICUET 3a
c000# TIPenoCTaBIeHNE COIYTCTBYIOLIHX
YCIYT W pealn3alyio COOTBETCTBYIOIINX
TOBapOB.

To ecTh B JJaHHOM CIly4ae MOXKHO yT-
BEPXK/aTh, YTO OOBEAMHUTH 3TH PAa3HOO-
OpasHble, HO CBsI3aHHbBIE ¢ OOecIeYeHUEM
BO3MOKHOCTH OCYILECTBIISITH CIIOPTUBHYIO
JIeATENIBHOCTD, BHJIBI BEJICHHS XO35iCTBA
BO3MOJKHO JIMIIb C TIOMOIIBIO HMHTErpa-
MU UX TOJ 3HaMCHATEJICM IPEIIPUSTHS
KaKk OpraHW3alMOHHO-TIPABOBOM  (DOPMEI
CyObeKTa XO3SICTBEHHOH NesSTEeTbHOCTH.
Kpome Toro, MOXXHO TOITyCTHTB, YTO TaKast
cdepa peanmzanyl XO3SHCTBEHHON KOM-
HETEHIMN MOJKET HaXOJUThCS B TEHH, MO-
TOMY JIeSITEJIbHOCTh COBPEMEHHBIX KITyOOB
(hOpMaAIIBHO MOXKET CUMTATHCS YOBITOUHON
i OecrpuObLUTEHOM. JTO yKe BOIpPOC K
JIEATENIBHOCTH  [TPABOOXPAHUTEIIbHBIX Op-
raHoB B cdepe cropra, rjae CyLIeCTBYeT
TEHM3ALMs» W «KPUMHHAIM3ALUD) pe-
aJIbHBIX XO3AHCTBEHHBIX OTHOWIeHUH. Ho
KOJIMYECTBO M CPOKHU (DyHKI[IOHUPOBAHHS
pa3HOOOpa3HBIX CIIOPTUBHBIX KIyOOB B
VKpauHe, HalpOTHB, JINIIH ITOAYEPKUBACT
nX (PaKTHIECKYIO0 SKOHOMHIECKYIO JKU3HE-
crocoOHocTh. Te KiryObl, KOTOpbIC HE CTa-
BAT T1epes; COOO0H LielIb NOTy4eHHUS IPUObI-
JIM WM Takas pUOBUIb HE TTOKPBIBAET MX
3aTparhbl, B YCJIOBUSIX OTCYTCTBYIOIIETO TO-
CYapCTBEHHOTO (DMHAHCUPOBAHUS MOTYT
MOKPBIBATh PACXOJIbI TOJIBKO 3a CYET CIIOH-
copcTBa. B maHHOM citydae CIIOHCOPCTBO,
KaK — 3TO JEATENbHOCTh KaK (DPU3MIECKUX,
TaK ¥ IOPUMIECKHUX JIHI] C IIENIBIO0 MOTyte-
HHS KaKOTO-JTN00 00IIIeCTBEHHOTO Y erTa
W B oOMeH Ha pexiamy. K coxanenuto,
TaKoW crocod (pMHAHCHPOBaHMS KITyOa He
HOCHT CUCTEMHBII MAaCCOBBII XapakTep.

dakTHyeckass ~— KOMMeEpLHUaIU3aIus
CIIOPTUBHOW JIEATEIbHOCTH, KaK Hpel-
CTaBJISACTCS, MOJKET OCYILECTBIIATHCS TaK-
)K€ M B pE3yJIbTaTe CO3JaHusl CIIOPTUBHBIX
KIIyOOB B (popMe XO3sHCTBEHHOI OpraHu-
3alUH, KOTOpasi B CBOIO OYEPEAb MOXKET
CYILECTBOBAaTh B BUJC NPEANPUSLTUS HIN
B BHUJIC CICIHATBHO pa3pabOTaHHOU st
9TOT0 OPraHM3aIOHHO-TIPABOBOH Gopme
COOCTBEHHO XO3SIICTBEHHOW OpraHu3a-
. [pennpusiTrst B CBOIO ouepenb, Co-
[JIACHO JAEUCTBYIOLIEMY XO035SHCTBEHHOMY
kozekcy Ykpaunsl (nanee — XK Vkpan-
HBI), Pa3JENATCAd HA KOPIOPAaTHBHbIE
KOMMepUeCKUe IPEANpUsITUs B HopMme Xo-
3SMCTBEHHBIX OOIIECTB WM YHHUTapHbBIE
NpeINpUATHS, CO3aBacMble O0IIECTBEH-
HBIMH OpraHu3alusIMH. Bo3MokeH Takxke
U BapuaHT CO3JaHMS HEKOMMEPYECKHX
OpraHM3anuii, HapuMep KOMMYHAIBHBIX
HEKOMMEPUECKUX TPEIIPUITHH.

OTHOCHTEIIEHO KOMMEPYECKOTO Ipeji-
MPUSTHS CIIETyeT 3aMETHTh, YTO OHO OCY-
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LIECTBISCT ONEpPalny, KOHEUHOH LEIbio
KOTOPBIX SIBJISIETCS TOIy4eHHE MPUOBLIN.
B TO Xe Bpems HEKOMMEpYEcKoe Mpel-
[pUsITHE, KOTOPOE CTABUT Iepen coOoii
3a7a4y y/IOBJIETBOPEHUS ONPEICICHHBIX
MOTPeOHOCTEH TePPUTOPHUANIBHBIX OOIINH
0e3 mosyuyeHusi MPUObLIM, HAIpUMEp, B
ciydae, Korja ce0ecTOMMOCTb BbIpado-
TaHHBIX TOBApPOB MPEBBINIACT ILIATEKE-
CIOCOOHOCTH OOJBIIMHCTBA WICHOB Tep-
PHUTOPHAIIBHOTO O0IIECTBaA.

Taxoke HyKIaeTcst B pacCCMOTPEHUs U
IIPABOBOE TIOJIOKEHUE MPEANPHATHI 00b-
eIMHEHUIl TpaXkJaaH, 4YTO OmpelesseTcs
ct. 112 XK VYkpauHbl, COIIaCHO KOTOPOit
MPeNIPUATHEM OOBCIMHEHUS T'PaXKaaH,
pPEMIMO3HOW  OpraHu3aliM  SBISETCS
YHUTApHOE TPEAINPUSITHE, OCHOBAHHOEC
Ha COOCTBEHHOCTH OOBEIMHCHHS TpaK-
naH (0OIIeCTBEHHOW OpraHW3alliH, II0-
JUTHYECKOI TAPTHH) UK COOCTBEHHOCTH
PEIUIHO3HON OpraHU3aI|H JJIsI OCYIECT-
BJICHHSI XO3SICTBEHHOW JCSATCIBHOCTH
C LICJIbIO BBINIOJIHEHHS MX YCTaBHBIX 3a-
nanuii. [IpaBo coOcTBeHHOCTH 00BEAN-
HEHUH TpaXJaH peaju3yloT UX BbICIINE
YCTaBHBIC OpraHbl YNPABICHUS B IOPSI-
Ke, IPEeyCMOTPEHHOM 3aKOHOM M YCTaB-
HBIMH JIOKyMEHTaMH.

OcHoBareneM NPeAnpusITUs o0beIu-
HCHUSI TPaXKAaH €CTh COOTBETCTBYIOIICE
00beMHEeHNE TPakJaH, IMEIOIIee CTaTyC
FOPUANYECKOTO JIUIIA, & TAKKEe 00beIHHE-
HUe (COI03) OOIIECTBEHHBIX OpTraHU3annil
B CJydae, €ClIM €ro yCTaBOM IPEILyCMO-
TPEHO PABO YUPEIKACHUS MPEIIPHATHH.
Takum  oOpa3zoM, KOMMepIHAIU3aLHs
CIIOPTUBHOW JEATEIBHOCTH MOXET IpO-
HCXOIMUTh U MyTEM PACIpPEAEICHHs CIIOop-
TUBHOM M KOMMEPYECKOH AEATEIbHOCTH
MEXKIY CIIOPTUBHON OOIIECTBEHHOU Op-
raHu3aleil 1 OCHOBAaHHOTO €K YHHTap-
HOTO KOMMEPUYECKOTO MPEIIPHATHS Kak
CyOBeKTa XO3SIIICTBEHHOM JICATEITBEHOCTH.

B 10 ke Bpemsi o0uiecTBeHHOE 00B-
enuHeHHe (M0 YKPAaMHCKOMY 3aKOHOJa-
TEJILCTBY) — ITO JOOpPOBOJIBHOE 00BEAN-
HeHue (U3MYECKHX JIML W/WIN IOpUaHU-
YEeCKUX JIMIl YaCTHOTO IpaBa Ui OCY-
LIECTBICHHUSA M 3aIUTHl IpaB U CBOOO,
YIOBJIETBOPEHHUS OOIIECTBEHHBIX, B YacT-

HOCTH OSKOHOMHMYECKHX, COILHAJIbHBIX,
KyJBTYPHBIX, IKOJOTMYECKHX, U IPYTHX
HHTEPECOB.

Kak u3BecTHO, B COOTBETCTBHUHU C 4. 2
cT. 21 3akona Ykpannsl «O0 obmiecTBeH-
HBIX 00BEINHEHUIX», 0OIIECTBEHHAS Op-
TaHM3alysg CO CTAaTyCOM IOPUANYECKOTO
JMI[a UMEeT MpaBo ObITh cOrIacHo m. |
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4. 2 ct. 21 3akona Ykpaunsl «O0 oOrie-
CTBEHHBIX OOBEJMHEHUSX» YYaCTHHKOM
IpaKIaHCKO-NIPaBOBbBIX OTHOILECHUH, ITPU-
o0Operarb UMYLIECTBEHHbIE M HEHMYIIle-
CTBEHHBIC ITPaBa B COOTBETCTBUH C 3aKO-
HOJATEeIILCTBOM.

B Toxe Bpems cieyeT 00paTuTh BHU-
MaHH€ Ha TO, YTO cortacHo pazzaena 11, m.
2 4. 2 c1. 21 3axkona Ykpaunsl «O6 oOrme-
CTBEHHBIX 00BETMHEHISIX» TaKkoe 00be/In-
HEHHE CO CTaTyCOM IOPHIMYECKOTO JIUIA
HUMEeT IPaBO OCYIIECTBISATH B COOTBET-
CTBHH C 3aKOHOM ITPEIIIPHHUMATEIIBCKYIO
NeATEeIbHOCTh  HEMOCPEICTBEHHO  TIPH
YCJIOBHH, €CJIM 3TO TPELYCMOTPEHO €ro
YCTaBOM, WJIM 4Yepe3 CO3/JaHHbIC IOpU/IH-
yeckue Jiuna (00IecTBa, MPeApUsITHs),
eclIM Takasl AeATeIbHOCTh COOTBETCTBY-
eT 1eNu OOIIECTBEHHOTO OObEINHCHUS U
crocoOcTByeT ee noctikennio. Caene-
HUSL 00 OCYIIECTBICHHH MpEANpHHIMA-
TEJIBCKOH JIeSITeIIbHOCTH OOIECTBEHHBIM
oObeMHeHNeM BKITIoYaroTcsi B Peectp
oOmiecTBeHHBIX  00bennHeHni. Takum
00pa3oM, 3aKOHOIATENb Clelall BO3MOXK-
HBIM OCYIIECTBJICHHE OOIIECTBEHHBIMU
OOBEIMHEHUSAMU TIPENIPUHUMATETbCKOM
nesTenbHOCTU. B peapiayiei sxe penak-
LUK JAHHOTO 3aKOHa OBUTO 3a(UKCHUPOBa-
HO IOJIOKEHHE, KOTOPOe KacaeTcs Cyle-
CTBOBaHHsI OOILECTBCHHBIX OpraHU3aluii
B Ka4yecTBe CyOBEKTa XO3SHCTBOBAHUS
TOJIBKO IIyTEM CO3TAHUS MTPEATIPHSTHSL.

Uro kxacaercsi BO3MOXKHOCTH (pHUHAH-
COBOH TONIEPIKKU OOIIECTBEHHBIX 00B-
eIMHEHNII M3 TOCYIapCTBEHHOTO WIN
MECTHBIX OFOJIKETOB, TO 3TOT BOIIPOC ype-
TYJIMPOBaH CT. 23 ynoMsIHyTOro 3akoHa. B
Hel NpeyCMOTPEHO, YTO OOILECTBEHHbIC
OpraHM3alluKl CO CTAaTyCOM HOPHIMYECKO-
ro JHMIA UMEIT NpaBo Ha (UHAHCOBYIO
MOJJICPKKY 3a cdeT cpencts locymap-
CTBEHHOTO OrOXKeTa YKpauHbI, MECTHBIX
OIOIKETOB B COOTBETCTBHU C 3aKOHOM. 13
COZIepKaHMsl yKa3aHHOH HOpPMBI HE IIO-
HSITHO, IMEIOT JIM TIPaBoO Ha (PMHAHCOBYIO
MOJJIEPKKY BCe OOIIECTBEHHBIE 00BEIN-
HEHUSI, WIN TOJBKO T€, KOTOpbIE HE 3aHU-
MAaIOTCsl XO3IUCTBEHHOH (KOMMEpYecKon)
JeATEIbHOCTBIO.

IMockonbKy 10 3TOMY BOIIPOCY KaKue-
1100 OrOBOPKH B 3aKOHE OTCYTCTBYIOT,
UCXOZs W3 INPUHIHUIA PABEHCTBA MEpej
3aKOHOM BCEX OOIIECCTBEHHBIX 00bEeIMHE-
Huil (CT. 3 yKa3aHHOTO 3aKOHA) TPUXOIUM
K BBIBOAY, YTO TPaBO Ha (PUHAHCOBYIO
MOJIEPKKY 3a CUET TOCYIapCTBEHHOTO
WIA MECTHBIX OIO/DKETOB MMEIOT KaK Te
oOIIecTBeHHbIE OOBEINHEHNUS, KOTOPHIE

3aHMMAIOTCA IPEIIPHHIMATEIILCKOM Jie-
SATENBHOCTBIO, TaK M TE€, KOTOPbIE TAKOM
JIeSITeNIbHOCTBIO HE 3aHUMAIOTCSI.

Urto Kacaercs BO3SMOXKHOCTEH 3710YII0-
TpeOneHnit (MaXuHAIUIT) TIPH peaTr3aui
OOILIECTBEHHBIMU OPraHU3aLHAME IIpaBa
nosy4yeHuss (pUHAHCOBOW IMOAJCPIKKH M3
OFO/IKETOB, TO MPENYNPEKACHUS TaKHUX
37I0yHOTPEOJICHUH SIBISCTCS MPEIMETOM
PErylupoOBaHUsl JPYroro 3aKOHOAATENb-
cTBa 10 Ooprle ¢ KOppymiHeH, B yacT-
HOCTH OIOJDKETHOIO, yrosoBHoro. B Tto
e BpeMsl IPEIyCMOTPETh BO3MOXKHOCTb
(1HAHCOBOM MOJIEPKKU OOIECTBEHHBIX
00BEeIMHEHUH B JAHHOM 3aKOHE SIBJISIETCS
Lenecoo0pa3HbpIM 1 ONPaBJaHHbIM, I10-
CKOJIbKY TaKast IMOAJIepIKKa MOXKET MOTpe-
060BaThCs OOIIECTBEHHBIM OPraHU3AIINM,
00BEIMHSIONIMM COIMAIIBHO HE3AIHIICH-
HBIE CIIOH HaCeJIeHUs, HalpuMep 00beH-
HCHUSI HHBAJIUJIOB.

Takum oOpazom, GyHKIIMOHMPOBaHUE
CIIOPTUBHOM OOIIECTBEHHOH OpraHm3a-
LIMH, & TAK)KE YHUTAPHOTO KOMMEPYECKOTO
IPEJIPHUATHS, €10 OCHOBAHHOTO, TI03BOJIS-
€T JIOCTaTOYHO YETKO pPa3rpaHUYUTh JBA
Pa3HBIX IO CBOEH NPHUPOJIE BUIA ACATENb-
HOCTH: (M3MYECKYIO KYJBTYpY H CIOPT,
KOTOpBIE HATPaBJICHbI Ha JOCTHKEHUE CO-
OTBETCTBYIOIUX IIOKa3aTeliei 3710pOBbs,
(bu3ndeckoit GOpMBI U BO3MOXKHOCTEH
OpraHu3Ma, 1 KOMMEPUCCKUE yCIIyTH, KO-
TOpBIE CBSI3aHbI ¢ PU3HUECKON KYJIBTYpOit
U CHOPTOM, C COOTBETCTBYIOLIMMH ILIaT-
HBIMH YCIIyT'aMH, YTO W OOECIICUHBAIOT
9KOHOMHMYECKYI0 BO3MOXHOCTb peajn3a-
LIMM HEIIOCPECTBEHHO (DPU3KYIBTYPHBIX U
CIIOPTUBHBIX JJOCTHKEHUIH.

Emie oaHoil opraHu3annoHHO-TIPaBO-
BOi1 (pOpMOIi CIIOPTHBHOTO KiIy0a MOXET
OBITh 00beAMHEHHE TpaXIaH. Takue 00b-
€/IMHEHHMS MTOJTHOCTBIO YCIICIITHO U YIa4HO
CYIIECTBOBAIIM B COBETCKOEC BpEMs, KOT/ia
OHH HAaXOAWINCh Ha TOCYIapCTBEHHOM
o0ecriedeHnn, TO €CTh CUCTEMaTH4ecKoe
OrojpkeTHOE  (pUHAHCHPOBAaHME  J1ABAIIO
BO3MOXXKHOCTb 00€CIHEYNTh W BBIMIATUTD
3apIuiaty TpeHepam, CyAeHCTBO, OpraHu-
30BaTh COPEBHOBAHUS, MEIUIIMHCKYIO HH-
(bpacTpyKTypy 1 Apyroe.

AHanu3 COOTBETCTBYIOIIMX  IIOJIO-
JKEHUH YCTaBOB TaKUX OpraHM3alUi Je-
MOHCTPUPYET HACTOSTEIbHYI HEo0Xo-
JIMMOCTb 3aKOHOJIATENIbHOW CHCTeMaTH3a-
LM HOPMATHBHO-IIPABOBOI'O MarepHasa B
aTol cdepe. Heobxoammo co3mare HOBYIO
MozieNib  (DYHKIMOHHPOBAHHS  CIIOpPTa,
BKJIIOUAIOLIYIO B €0 CIEAYIOLINE THUIIbI
00IIECTBEHHBIX OTHOIICHHUI:

1. QuskynbTypHO-CLIOPTHBHASA Jesi-
TEJILHOCTB;

2. IeATeNbHOCTb, HAlpaBieHHAs Ha
CIIOPTUBHBIC JTOCTHIKCHHUS;

3. JeATeNIbHOCTh, COYETaIoNas KOM-
MEPIHIO U CIIOPTUBHBIE TOCTIKEHNUS;

4. OTHOIICHHMS yNPABICHNUS, BOSHUKA-
IOIHe B TPOIECCEe OpPTaHM3aMOHHO-XO-
35ICTBEHHOTO COMPOBOXKACHUS CIIOPTHB-
HOM JeATEIbHOCTH.

[TpoGreMaTHIHOCTH TPaBOBOM KBaJIH-
(uKaMu Ha3BaHHBIX OTHOIICHUI MOXET
OBITh IPOMILTIOCTPUPOBAHA HA MHOTOYHC-
JICHHBIX MPUMEpax JOKaJIbHOTO HOPMOT-
BOpYECTBA CIIOPTUBHBIX OpraHu3anui. 13
OTKPBITBIX HCTOYHHKOB JIOCTATOYHO HJI-
JIFOCTPATUBHBIMH SIBJISIOTCS CIIE/LYIOIINE
HECKOJIBKO YCTAaBOB Pa3HbBIX CIIOPTUBHBIX
KIIyOOB:

1. CrnopruBHBIH KITy0 «ABaHTapa»
(r. JIHeTIpOTIeTPOBCK) — COAPYIKECTBO JTIO-
ouTeneil cropra, CIIOPTHBHOTO TypH3Ma
U IyTEIIeCTBHH, Ha 0a3e KOTOpOro ocy-
IIECTBIIACTCS OPraHu3als CHOPTHBHOTO
Typu3Ma, ajblIMHU3Ma, BEJIOCIIOpTa, IIy-
TEIIECTBHIA. JTOT CIIOPTUBHBINA KIy0 OT-
MEYaeT B CBOEM YCTaBe, YTO OH SIBJISETCS
MECTHOM OOILECTBEHHON OpraHu3anueit
(xmyOoM), KOoTOpasi CO3qaeTcsi HAa OCHO-
BE CBOOOJHOTO BOJEH3BSBICHUS TIPakK-
JIaH, KOTOpble OOBETUHSIOTCS Ha OCHOBE
OOITHOCTH WHTEPECOB W 3aHUMAIOTCS
OOIIECTBEHHON [ESITEIBHOCTRIO B COOT-
BETCTBUH C 3aKOHOJATEIILCTBOM YKPAUHBI
U 3THM ycTaBoM (KiIy0) He TmpeaycMarpu-
BaeT MOJIy4eHHs NMPUOBLIN OT CBOEH jes-
TEJILHOCTH. B ero 3a1aHust BXOIUT yKpe-
IUICHUE MaTepUalibHO-TEXHUYECKOH 0a3bl
CBOMX TYPUCTHYECKUX LIEHTPOB, 0a3 1 CO-
OPY)KCHHI, OpraHu3alus ¥ IPOBEJCHHE
CIIOPTUBHBIX COPEBHOBAaHWi, obecreue-
HUE IIUPOKOTO PA3BUTHUS TypU3Ma, IPEIO0-
CTaBJICHUS 03/I0POBUTEIBHBIX yCIyT. Tak-
ke B ITyHKTE 2.3. HAET pedb 00 yCTaBHBIX
3aJaHAsX KITy0a, Cpeii KOTOPBIX CIIeTyIo-
e FMEET MIPaBO BHICTYIATh B KAYECTBE
YYacTHHKA TPaKAaHCKO-TIPABOBBIX OTHO-
IIEHUH, NpHOOpeTaTh HMYILIECTBEHHbIE
U HEMMYIIECTBEHHBIC IIpaBa, CO3/1aBaThb
CBOM XO3SIMCTBEHHBIC TpeAnpusTus. MH-
TEpecHO, YTo B M. 6.1 3TOro ycrasa uuet
pedb 0 TOM, 4TO KITyO MOXKET UMETh B CO0-
CTBEHHOCTH CPEICTBA U JPYroe MMyIle-
CTBO, HEOOXOMMOE Ul OCYILIECTBICHHS
€r0 yCTaBHOM JEATEIBHOCTH. A B M. 6.2
yKa3aHO, YTO HCTOYHHKAMH (OPMHUPOBa-
HUSI UMYIIECTBA M CPE/ICTB KIIyOa SIBIIS-
IOTCSI CPEACTBA U APYTOe UMYIIECTBO, ITe-
pelaHHOE €My OCHOBAaTeISIMH, WICHAMH
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(y4acTHMKaMH) WM TOCYIapCTBOM, HpH-
00OpETEeHHOE OT BCTYNHUTEJIBHBIX U YJICH-
CKHUX B3HOCOB, I10)KEPTBOBAHHOE I'paK/ia-
HaMHU, IPEANPUSITUSIMH, YUPEKIACHUIMH U
OpraHu3alMUsIMH, 8 TAKXKE Ha UMYIIECTBO,
NpUOOpETeHHOE 3a CYeT COOCTBEHHBIX
CPEACTB WM HA APYTMX OCHOBAHHUSX, HE
3aMPENIEHHbBIX 3aKOHOM.

2. CommacHO JpyroMy THIIHYHOMY
yCTaBy CIIOPTHBHOTO KiIy0a OH SIBIISICT-
csi CyOBEKTOM OpraHH3alU{ JIeSTellb-
HOCTH CIIOpTCMEHa-NpodeccHoHana,
ycTaB KOTOPOTO IPELyCMaTpUBAET 3TOT
BUJI IEATEIBHOCTH B COOTBETCTBHH C T10-
TPEeOHOCTSMH COOTBETCTBYIOIIUX MEXY-
HAapOJHbBIX CIIOPTHBHBIX OpraHM3aLUi H3
BUJIA CIIOPTA, a TaKXkKe SBISETCS CaMo-
CTOATENBHONH  (DM3MYECKU-CIIOPTUBHOM
0o0IIecTBeHHOM opraHuzanueii. B cBoro
o4epesib, yCTaB CIIOPTUBHOTO KiyOa He-
3aBHCUMO OT (OPMBI COOCTBEHHOCTH
B 4YacTH OpraHu3ald JESTeIIbHOCTH
CIIOPTCMEHOB-TIPO(ECCHOHANIOB  JIOJDKEH
OTBEYaTh YCTABHBIM M PEIIAMEHTHBIM
JIOKyMEHTaM Ipo()eCCHOHATIBHON CIop-
TUBHOW JIMTM CHOPTHUBHOH denepannu u
MEXIyHAPOIHON CIIOPTUBHOU OpraHu3a-
LMY BUJA CIIOPTA, YCTaBbl KOTOPBIX HpeE/-
YCMaTpUBAaOT TOT BHJ JICITEIBHOCTH, a
TaKXKe BKJIIOYAIOT HOPMBI OTHOCHUTEIHHO
MIOATOTOBKH CIIOPTHBHBIX PE3EPBOB H
CHOPTCMEHOB BEICIIEH KaTeTOPHH.

3. YcTaB CIOPTUBHOTO Kily0a BhICIIE-
ro y4eOHOTo0 3aBeIeHuUs pa3padaTbIBaeTCst
Ha OCHOBAaHMH THUIIMYHOTO YCTaBa C COOT-
BETCTBYIOLINM BHECCHUEM HEOOXOIUMBIX
W3MEHEHHH M JIO0TOJIHEHUI, KOTOpbIE OTO-
OpakaloT crenuduIeckue 0CoOSHHOCTH
OTZIENILHOTO y4eOHOT0 3aBEACHHS, yUPEK-
nerusi. CrHOpTHBHBIA Kiy0 3aBeleHUs,
YUPEKACHHS SBISCTCS CaMOCTOSTEIbHOM
(DU3KYIBTYPHO-CIIOPTUBHON OOIIECTBEH-
HOW opranu3zammeil. K ero 3amanusim or-
HOCSTCSI CO3aHUE MPOU3BOACTBEHHBIX U
JOPYTUX TPEANPHUSTHH, HWMYILECTBEHHO
MPUOBUTH OT NMPOBEICHHS TUIATHBIX MEpO-
NPUATHH U JIPYTUX BUIOB COOCTBEHHOMN
JIeATEIIbHOCTH.

4. HHTepecHbIM oOKazajics YCTaB
[TyOnuyHOrO aKIMOHEpPHOro oOuiecTBa
«DyT60NBHBIN KITY0 «MeTammcTy, KOTo-
PBIii SIBISETCS OTKPBITHIM aKIIHOHEPHBIM
obrmrectBoM. B 4. 2 ycraBa oTMeueHO, 4TO
LEJIBI0 JIeITeIbHOCTH OOIIeCcTBa SBJISIET-
51 TIOJTyYeHHE TPUOBIIH ITyTEM OCYIIeCT-
BJICHHSI TOJITOTOBKH (DYTOOIMCTOB-TIPO-
(eccuoHanoB, B TOM 4HCIE HAa OCHOBE
MaccoBOI0 JETCKO-IOHOMIECKOTro (yTdoa
B I XapbkoBe M XapbKOBCKOW oOnacTw;

OpraHu3aldst W IIPOBEJCHHE CIIOPTUB-
HO-MacCCOBBIX, KOHIIEPTHO-3PEJIUIIHBIX U
pa3BJeKaTeNbHbIX MEpONpPHUATHIL, Npeo-
CTaBJICHHE IUIATHBIX YCIYT II0 IIPOKATy,
PEMOHTY CHOPTHBHOTO HHBEHTapsi 1 000-
PYAOBaHHMS; MPEAOCTABICHUE IUIATHBIX
YCIIYT IO 03I0POBUTEIBHOMY U CIIOPTHB-
HOMy Maccaxy. Taxoke B 9TOH caMOH 4a-
CTH MJET Pedb O TOPTrOBOH JEATEIFHOCTH
B chepe ONTOBOH, POZHUYHON TOPTOBIIN
OOIIECTBEHHOTO MHTAHUs, OTHOCHTEIb-
HO pealn3alli IPOJOBOJIBCTBEHHBIX U
HEIPOJOBOJILCTBEHHBIX TOBApOB, AJIKO-
TOJIbHBIX HAITUTKOB, TaOauyHbIX HM3IEIHH,
co31aHusi COOCTBEHHOW TOPIOBOM ceTH
Mara3uHOB, KHOCKOB.

Yro kacaercsi CpeACTB CIIOPTHBHOTO
KIIy0a, TO OHH 00pa3yIOTCs U3 Pa3INIHBIX
WCTOYHHKOB: U3 MPUOBLIH OT IIPOBEACHHS
TUTaTHBIX MEPONPUSATHH U APYTHX BHJIOB
COOCTBEHHOHM JEATENFHOCTH, a TaKXKe
NpuOBUTH, KOTOpasl IOCTyHaeT Ha CueT
OT XO3pacYeTHHIX CIIOPTHBHBIX CEKIUH
U IPyNI, a TaKxke M3 NpUObUIM OT jes-
TEJILHOCTH 00bEANHEHHH, KOOIIEPAaTHBOB,
TBOPYECKUX M HPOU3BOJICTBEHHBIX KO-
JIEKTHBOB, KOTOPbIE CO3JIaHbl NPH CIOp-
THUBHOM Kiy0e, M CPEACTB, KOTOpBIE MHO-
CTYMArOT OT IKCIUTyaTallud CIOPTHBHBIX
COOPY)KEHHI y4eOHOTO 3aBEINCHHS MPHU
CIIOPTHUBHOM KIIyOe.

Bmecre ¢ TeMm, aHanM3supys yCTaBbl
Pa3HBIX CIIOPTUBHBIX KIIyOOB, CTAHOBHT-
Cs1 OYEBU/IHBIM, YTO OOBIYHO CIIOPTHUBHEIC
KITyObI (pOpMasIbHO OMPEIENISIOT Ce0sl KaK
00IIeCTBEHHbIE OPraHU3alUM, HO TaKHM
00pa3oM OHM JENalT BO3MOXKHBIM JUIs
ce0st IpoBeJIcHHe aKTUBHOW XO3SHCTBEH-
HOI JISTEIbHOCTH OTHOCHUTEIBHO CaMo-
obecriedeHnst CriopTa HEOOXOAUMbIM (Hu-
HAHCOBBIM PECYPCOM, Bellb XO3SHCTBEH-
Hasl JIEATENIFHOCTh HE SIBIACTCS HIIEMEH-
TOM MPABOCYOBEKTHOCTU OOMIECTBEHHBIX
opranusanuii. B To xe Bpems CHCTEMHBII
XapakTep BKIIOUCHHS B YCTaBHBIE [0-
KyMEHTHI IIpaB COOTBETCTBYIOIIMX Opra-
HU3AIWH OCYIIECTBISTh YCIYTH Ha KOM-
MEpYECKUX NMPUHLHUIAX CBUAETEIbCTBYET
0 KH3HCHHO HEOOXOIMMOM XapakTepe
«KOMMEPYECKOTO CONPOBOKIAECHHS) CIIOP-
TUBHOI aesTenbHOCTU. ClenoBaTenbHo,
nopHsATas npobieMa  HEOOXOIUMOCTH
aZIeKBaTHOM MPaBOBOW MHCTHUTYIIMOHAIIU-
3al[MM CHOPTHUBHBIX KIyOOB KakK HOpHIHU-
YECKHX JIMI[ ABJISIETCS JOCTATOUHO aKTy-
AIBHON W OJDKHA OBITH pelIeHa B XOIe
CIIOPTHUBHOM pedopMmebI.

TIpuHIHIIATEHBIM TIOJIOXKEHUEM TIpa-
BOBOIl MOJWUTHKH B 3TOH cdepe JTOMKHO
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CTaTh NPEJOCTABICHNE CYOBEKTaM CIIOp-
TUBHOW M (DU3KYJIBTYPHOH NEATEIbHOCTH
LIMPOKOrO  BBIOOPA  COOTBETCTBYIOLIMX
OpraHU3alMOHHO-TIPABOBBIX  (GOpM:  OT
OOIIECTBEHHOH OpraHu3alMu K KOMMEp-
YecKkoMy npeanpustuto. [Ipu atom cneny-
€T MCXOIUTh U3 TOTO, YTO KOMMEPUECKOEe
MpeAnpuaATHe (CIOPTHBHBIA KIIy0) mOJ-
JKEH COZIEpXaTh CIICHHAIBHYI0 IPaBO-
CYOBEKTHOCTh, TO €CTh JIOTUYHO TMpe-
yCMaTpUBaTh 3alpeThl Ui IIEJIOr0 psiaa
BUJIOB JEATEIBHOCTH, KOTOPBIC HE UMEIOT
CO CIIOPTOM HHKAaKOH CoOJep)KaTesIbHON
CBSI3H.

Teopust rpaXx1aHCKOTO MpaBa IPHU3Ha-
T, YTO IOPUIMYECKHUE JIULA, PSJIOM C JIU-
naMu (GU3NYECKUMH, TAKKE UMEIOT CBOIO
MIPABOCIIOCOOHOCTh M JIE€CHOCOOHOCTD
(mpaBocyOBexTHOCTE).  [IpaBocyOBeKT-
HOCTh MO3BOJIICT PAacCMaTpUBaTh OIIpe-
JIeJICHHOE JIMIIO HE TOJBKO KaK abCTpaKT-
HOro cyObeKTa IpaBa, a Kak CyObekTa
KOHKPETHBIX TPABOOTHOILICHHH, IPH 3TOM
Hepas3pbIBHAs CBS3b NPABOCYOBEKTHOCTH
¢ CcyOBEKTOM IIpaBa SIBJISAETCS OJIHOHM u3
MpaBoBbIX akcuoM. OJHAKO camMo IOHS-
THE MPaBOCYOBEKTHOCTH TPAKTyeTcs MO-
pa3sHOMY B 3aBUCHMOCTH OT COOTHOILICHUS
JIBYX KaTETOPHIi: «IIPaBOCIOCOOHOCTEY U
«IeeCcIOoCOOHOCTbY.

Jnst npaBoCyOBEKTHOCTH HOpUANYC-
CKOTO JIMIA XapaKTePHBIM SIBIISIETCS TO,
YTO KAaTETOPHHU MPABOCHOCOOHOCTH H Jie-
€CIIOCOOHOCTH y Hee IepeceKaroTcs, 11o-
TOMY B 3aKOHOJIATEILCTBE U Ha MPAKTHKE
JOCTATOYHO YacTO YHOTpeOisieTcs Tep-
MHH «IIPaBOCIIOCOOHOCTb», KOIJa pedb
HAET O TPAXKIAHCKOW NPaBOCyOBEKTHO-
CTU IOpUANYECKOro Juna. I'paxaaHckas
MIPABOCIIOCOOHOCTh  IOPUANYECKHUX JIUIL
BO3HHUKAET, COIIACHO OOIIEro NpaBuia,
CO JIHSI TOCYAapCTBEHHOW PErHCTpaLUU U
MIPEKpaIaeTcs ¢ MOMEHTa OTMEHBI TaKOi
PETHCTpALHHK TI0 3asBJICHUI0 YYaCTHUKOB
FOPUANYECKOTO JIMIA WM IO PEIICHHIO
COOTBETCTBYIOIIET0 Cy/IeOHOTO OpraHa.

B coBpeMeHHON NIMBUINCTHYECKON
JUTEpaType MHOTO BHUMaHME YJIEISAETCs
JOCTATOYHO CIIOPHOMY BOIIPOCY — IIPaBO-
CIOCOOHOCTH 00IIel U crenuanbHoM [1],
CYIIHOCTb KOTOPOTO CBOJHTCS K TAKOMY.
Iocne co3naHust IOPUAMYECKOrO JIHIA
BO3HUKAET BOIPOC: BIIAJICET OHO B UMY-
LIECTBEHHOW cepe BceMu TEMH JKe I0pH-
JMYECKUMHU [paBaMM, KOTOPBIMH BJIaJIeeT
¢usnueckoe muio (00Ias mMpaBococoo-
HOCTb), W KPyTI' ATUX IpaB OTpaHUYH-
BACTCsI JIUIIB TEM, YTO CIIC/IYET U3 CaMoii
LN FOPUIHYECKOrO JIUIA, OTMEUYCHHOTO



2 \ARTIE 2015

B €€ YUYpPEIUTEIbHBIX JOKYMEHTax? OTo
BOIIPOC, KAK OTMEYAJIOCh BBIIIE, SBISETCS
Ype3BbIYaliHO CIIOPHBIM B TEOPHUHM IIPABa,
0COOCHHO NPHHUMAs BO BHUMaHHE TO,
YTO 3aKOHOJATENIBCTBO Pa3HBIX CTPaH IO
9TOMY HOBOZY HE COAEPKHUT HUKAKUX IeT-
KO OIIPEAETICHHBIX MOJOKECHHUH.

B TO BpeMmsi, KOT/la OJHU LUBHJIHCTHI
HE BHIIT HHUKAKUX OCHOBAaHWH I Cy-
JKEHUSI CBOOOJBI JIESITEIHHOCTH IOPU/IH-
YECKHX JIMI] U B TOM CMBICIIE MPHU3HAIOT
MPUHIMIT  00IIel IPaBOCIIOCOOHOCTH,
Jpyrue, UCXo/s U3 PacCyKJICHUs, 4To Jie-
SITEILHOCTD FOPUJIMYECKUX JIML CTPOUTCS
JIMIIb UCXOAA W3 LEJIM UX CO3/IaHus, OT-
CTauBalOT NPHUHLMUI TPABOCHOCOOHOCTH
CHENHANbHOH.

CTOpOHHUKH CIELHaJIbHON TMpaBo-
CITIOCOOHOCTH FOPUAMYECKOTO JIMIIA BBI-
XOIIAT U3 TOTO, YTO OOBEM TPakIaHCKOH
MIPaBOCIIOCOOHOCTH IOPUANIECKOTO JINIA
OTPaHUYUBACTCS LENISIMH U ITPEIMETOM ee
JeSITeEHOCTH (OONBITMHCTBO COBETCKHX
LUBUIINCTOB). XapaKTepHOW 0COOEHHO-
CThIO 0OIIEH NPaBOCIOCOOHOCTH IOPU-
JIMYECKOTO JINIA SBIISETCS CPaBHEHHE ee
C MPaBOCIIOCOOHOCTRIO JIUI] (PU3HUCSCKHUX,
32 MCKIIIOYCHHEM TeX IpaB U O0OsM3aHHO-
cTeil, HeOOXOMMMOM MPEAmOChUIKON KO-
TOPBIX SBJISIFOTCS] €CTECTBEHHBIE CBOMCTBA
yenoBeka [2].

CrnenoBareNbHO, YYWTHIBAas — BBIIIC
CKa3aHHOE, CTAaHOBUTCS MOHSATHO, YTO B
9TOi cdepe cymecTByeT IpaBOBOH BaKy-
yYM, KOTOpBI HEOOXOIMMO 00s3aTeIbHO
3aI0JTHATh. YUHUTHIBAs MPAKTUKY, YTO CY-
LIECTBYET MHOIO IECATHIICTHH, ClenyeT
IIPOU3BECTH MPABOBOH PEIJIAMEHT, PaBo-
BYIO JICTJM3ALMIO IPABOBOW ONpe/esIeH-
HOCTH, Kacalolluecs CIIOPTHBHOTO Kityba
KaK OpraHMW3allMOHHO-IIPABOBOH (OpPMBI
cyObeKTa MPaBOOTHOLICHUH — HOpUANYe-
CKOI 0CO0BI, @ TAKXKe UCXOSI U3 TOTO, UTO
KOMMEPIHATH3AIUs  CIOPTUBHBIX OTHO-
nieHuit TpedyeT oOecreueHus eMy cTary-
ca cyObeKTa X035 CTBOBaHHSI.

B sToMm cmBIcie, B 9acTHOCTH, 001IIe-
CTBEHHAs OpPraHU3alMs B COOTBETCTBUH C
JICHCTBYIOIMM 3aKOHOJIATEIbCTBOM MO-
KET CO3IaTh YHUTApPHOE KOMMEPYECKOe
MpeIIpHUATHE, UMEHHO ITO3TOMY BOIIPOC
OTHOCHTEIIbHO OPraHU3allMOHHON (OpPMBI
crenyet 3auKCHpoBaTh B 3akoHE YKpau-
Hbl «O (U3NYECKOI KyNbType U CIIOPTe».
OH JOmKEH COAepKaTh 3ampeT Hampas-
JICHHOCTH ATUX OpTaHU3aINH, a TAaKXKe M0-
PANOK CO3MaHMs NMpeanpuaTuil. My, xax
BapuaHT, HEOOXOANMO BBECTH CIELHAIIb-
HYI0 OpraHM3aIl[OHHO-TIPABOBYIO (OpMy

B BHUJIC XO3SHCTBEHHOW OpraHU3alUu, TO
€CTb WJITH T10 ITyTH CO3/IaHUS XO35HCTBEH-
HOW OpraHu3aluy CHenupUUecKor st
cdepbl CHopTa, WIM HCIONb30BaTh YiKe
CYIIECTBYIOIIHE OpraHU3allMOHHO-IIPaBO-
BbIe popMbl. [Ipyroii BapHaHT — cO31aHuUE
MIPEATPHUATHSI C OTPAHUUCHHON KOMMep-
YEeCKOH IPaBOCYOBEKTHOCTBIO.

BoiBoabl. Takum obpazom, mnst ¢u-
HAaHCHUPOBAHUS CIOpPTa HEOOXOIUMO B
00s13aTeIEHOM TIOPSIIKE CO3TaHUe TIpen-
MIPUATHS A7 3aHATHN XO35ICTBEHHOM Jie-
SATEIBHOCTHIO M PEAU3aLUH BCEBO3MOXK-
HBIX yciyr. [l oObeqMHEHUs Tpakaa,
JIBIDKMMBIX HEKOMMEPYECKUMH HHTEpe-
caMu, 3aKOHOZATEINb IPEeILyCMOTpEN M-
POKHIf KpYyr OpraHM3allMOHHO-TIPABOBBIX
(bopm, BKIIOYas XO3sHCTBEHHbIE OOIIe-
CTBa, MMPOU3BOACTBEHHBIE M MHBIE KOOTIe-
patuBHBIE 00bEANHEHNSI.

Uro kacaeTcsi KOMMEPYECKOTO CIIOpTa
(mpodeccroHaNbHOrO), TO 371€Ch HE0O-
XOIMMBIM SIBIISIETCS TPUHSITHE 3aKOHOB
«O cnoptuBHBIX Kiry6ax» u «O KoMmep-
LHAJIM3alMU  CIIOPTHUBHOM  JIESATEJIBHO-
CTH», KOTOpBIE MpPEILyCcMOTpen Obl CO3-
JTaHWE CIIOPTHBHBIX KIYOOB-CyOBEKTOB
CIIOPTUBHOM  XO3AKWCTBEHHOH JIesATEINb-
HOCTH C YCTaHOBJICHHEM JUISl HUX CIICLH-
ANBHOM XO35ICTBEHHOH NPaBOCYOBEKT-
HOCTH, HEMOCPEJCTBEHHO CBSI3aHHOW CO
CIIOPTHUBHOM JICSTEIBHOCTHIO B TOM W/HJIH
WHOM BHUJI€ CIIOPTa, TOATOTOBKH OKa3aHUs
COOTBETCTBYIOIIHX YCIYT U IIPOBECHUEM
CHOPTUBHBIX MepomnpusTHid. Jloxoms! ke
OT TaKOH JesATeNIbHOCTH HEOOXOIUMO Ha-
IIPaBJATh Ha o0ecriedyeHre TPEHUPOBOK U
COpPEBHOBAHUH.

B nepBoM cityyae CriopTHBHBIE Opra-
HHU3aLUH MOTYT CyLIECTBOBAaTb B PaMKax
3aKOHa, CO3/IaB YHHTAPHOE WIIM KOMMY-
HalpHOE mpeanpusatue. Bo BropoMm ke
ciTydae, KacaeMO KOMMEPUECKOTO CIopTa,
CO3[aHNe TAKUX OpTaHW3aIMi (CIOPTHB-
HBIX KIyOOB), JJIs1 KOTOPBIX 3aKOH pac-
CMOTpe OpraHU3alOHHO-TIPABOBYIO
¢opmy  (yHHWTapHOE, KOPIOPAaTHBHOE
IpeNnpHuaTHEe, XO3SHCTBEHHOE  oOIe-
CTBO) MO0 YHUTApHOE YaCTHOE IPEAIIPH-
SATHE, YaCTHOE KOMMYHAJIbHOE, a MHOIIa
00O unmu AO.
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KOMITPOMUCC B JEJIE O HAPYIIEHUHN TAMOKEHHBIX ITPABHUJI
KAK ITPOIIECYAJIBHOE JIEVMICTBUE: IOPSAJ1OK NPUMEHEHUA

Poman KAJTAKAMJIO,
coucKarelb Kadeapbl MOPCKOTO M TAMOXEHHOT'O TIpaBa
HaLII/IOHaJ'ILHOFO YHUBEPCUTETA «Oneccxaﬂ IOpuaAnYeCKas akaieMus»

Summary

Article is devoted to the procedure used in the production of violation cases of customs regulations and such action is named as
a compromise. Specified that a number of legal proceedings is used by authorized persons on the different stages of production in
the case about violation of customs regulations. Attention is drawn to the fact that in the Customs Code of Ukraine there is a separate
chapter 71 which is devoted to such actions, and in spite of this, a significant number of legal proceedings is not mentioned in this piece
of legislation. Emphasizes that a compromise in the case of violation of customs regulations is not included in the list of the legislator
proceedings under part 2 article 508 of the Customs Code of Ukraine. The study found that a compromise in the case of violation of
customs regulations as a procedural action consists of determining the sequence of parts and its goal — the cessation of production in
the case.

Key words: violation of customs regulations, procedural action, compromise, international agreements, obligations of the parties.

AHHOTAIHUS

Crarbs MOCBsIIEHA TOPSIKY IPUMEHEHHs B IPOU3BOJICTBE MO JieJlaM O HaPYIICHUH TaAMOXKEHHBIX MPABUII TAKOTO MPOIECcCyab-
HOTO JEUCTBHSI, KaK KOMIIPOMHCC. YKa3bIBA€TCS, YTO LEBIH PsJ] MPOLUECCYaTbHBIX JEHCTBHI MPUMEHSETCS YIIOTHOMOYCHHBIMH JIU-
[IaMU Ha Pa3HBIX CTAJUAX MPOWM3BOACTBA IO JICIYy O HAPYIICHUH TAMOXXCHHBIX MpPaBUJ. AKIICHTUPYETCS BHHUMaHHE HA TOM, 4TO B
TamoxxeHHOM KoJieKce YKpauHbI OTJeNbHas [v1aBa 71 MOCBsIIeHa TaKUM JASUCTBUSAM, HO, HECMOTPS Ha 3TO, 3HAYUTEIBbHOE KOJINYECTBO
MIPOIIeCCYAIbHBIX JISHCTBHI BOOOIE HE YIIOMUHACTCS B JAHHOM 3aKOHOJATENbHOM akTe. [logdepKkuBaeTcst, 4To KOMIIPOMHUCC B Aeje
0 HapyIICHWH TaMOKEHHBIX MPABHUJI HE BKITIOUEH 3aKOHOJATENIEM B TIEPEUEHb MPOIECCYaTbHBIX ACHCTBUH, MPEIyCMOTPEHHBIN 4. 2
cT. 508 TamoxeHHOTO KOJIeKca YKpauHbl. B Xoze nccienoBaHus yCTaHOBICHO, YTO KOMIIPOMUCC B Jiefie 0 HAPYUICHUH TaMOXXEHHBIX
MIPaBWJI KaK MpPOLECCyalIbHOE IEHCTBHE COCTOHUT M3 OIPEACICHHBIX ITOCIIEI0BATEIbHBIX YaCcTeH M ero 1eib — IPEeKpaIleHne Mpou3-

BOJICTBA I10 JTaHHOMY JIETy.

KiroueBble ciioBa: HapylIeHHE TaMOXKEHHBIX IIPABUJI, TIPOLECCYaIbHOE IEHCTBHE, KOMIIPOMHCC, CTOPOHBI MHPOBOT'O COIVIAIIe-

HUs, 00s13aTeNIbCTRA CTOPOH.

Hocraﬂomca npoodJjembl. Equn-
CTBCHHBIM  KOJU(HIUPOBaH-
HBIM aKTOM, B KOTOPOM YKPAaWHCKHM
3aKOHOJATeJIeM CJieJaHa MOMbBITKA CH-
CTEeMaTH3UPOBAThH mporeccyalbHbIe
necTBus, sBiseTcs TaMOKEHHBIM KO-
nekc Yikpaunsl (nanee — TK Ykpaunsr).
Tak, ct. 508 TK VYkpausbsl conepxur
NepeyeHb MPOLECCyalbHBIX IeHCTBHI,
MPUMEHSEMBIX B JleJaX O HapyLICHUH
TaMOXEHHBIX mpasui. Heobxonumo or-
METUTh, UTO JaHHBIN MEpeUYeHb HE SBIIS-
€TCsl HCUEPIBIBAIONIUM. 3aKOHOAATENb
B YKa3aHHOH CTaThe aKLEHTUPYET BHU-
MaHUE JHIIb Ha TeX NPOIECCyaTbHBIX
JEHCTBUAX, KOTOPBIE MPUMCEHSIOTCS Ha
MepBOH CTAagUU TPOM3BOACTBA IO Je-
JaM O HapyLIeHWH TaMOXKEHHBIX IIpa-
BHJI — TaMOXXEHHOM pacciel0BaHHH.
OpHako Ha 3TOH CTaauy MPHUMEHSETCS
emle psj MpoleccyalbHbIX IeHCTBH,
0 KOTOPBIX B BBIIIEYNOMSIHYTOH CTaTbe
TK YkpauHbl He TOBOPHUTCS HHU CJIOBA.
OTo0, HampuMep, HalpaBlIeHUE MaTepu-
aJoB JieJla Ha PACCMOTpPEHHUE 3a MOiBe-
JIOMCTBEHHOCTBIO, KOMIIPOMHCC IO AeTy
0 HApyMIEHHH TaMOXKEHHBIX IPaBUIL.
Kpowme ToT0, 3HAUNTEIBHOE KOINIECTBO
MpoLecCyadbHbIX JIEUCTBUM TPUMEHS-

eTCsl YIOJIHOMOYCHHBIMU JIMIaMH (Ta-
MOXXHHU WM Cyla) U Ha JIPYTHX CTaJIUAX
MPOU3BOACTBA IO JeJly O HapyLUIEHHH
TaMOXXEHHBIX TIpaBWJ (PacCMOTPEHUH
nena, O00XXaJOBaHMM IOCTAHOBIICHUS,
UCTIOJIHCHUH TTOCTAHOBJICHUS ), KOTOpPBIE
Takke He otoOpaxensl B TK Ykpaunsl.

AKTYyaJLHOCTh TeMbl HCCJIe/I0Ba-
HHUs1 O0O0yCJIOBICHA OTCYTCTBHEM (yH-
JaMEHTAIbHON, KOMIUIEKCHOH paboTHI,
MOCBSIIICHHON OpTraHW3aIlud, MOPSIKY
MOJTOTOBKM M TIPUMEHEHUS IMpoLeccy-
albHBIX JEHCTBHUH B J€Nax O Hapylle-
HUU TaMOKEHHBIX npaBui. YTo ke Ka-
caeTcsi KOMIIPOMHUCCA, JaHHOE AeicTBHE
BOOOIIE HE PacCMaTPUBAIOCH YYSHBIMU
U TpaKkTUKaMM KakK TpOIecCyaabHOe
IeHCTBHE.

Cocrosinne wucciaenoBanusi. Ha-
Y4HBIE HCCIENOBAaHUS B 00IacTH Mpo-
W3BOACTBA IO JelaM O HapyUIICHUH
TaMOXKEHHBIX TIPAaBHJ SIBISIIOTCS Tpa-
TUIIUOHHBIMH, B KOTOPBIX 0C000€ BHU-
MaHHUE y4YeHBIE YICNSIOT IMOPSAKY CO-
CTaBJICHHUS MPOTOKOJIA O HapyLICHHH
TaMOKEHHBIX TPABUI, PACCMOTPEHHIO
Jlefa O HapyIIeHWH TaMOXKEHHBIX IIpa-
BWI, OOJKAJIOBaHMIO MOCTAHOBICHHUS

0 HaJOXKEHUHM B3BICKAHUS. DTO ny-

omukanun E.B. Jlommna, A.B. JlycwIk,
C.B. KuBanoa, A.B. Magzypa,
JA.B. Ilpuiimauenko, C.B. Ilponaiixo,
M.I. lllyneru. Ha ypoBHe moHoTpadu-
4ecKHX padoT HCCIEe0BaIOCh TOJIBKO
OJHO IpoleccyalbHOE AEHCTBHUE B Je-
JaX O HapyLIeHHMM TaMOXEHHBIX IIpa-
BHJI — OJKCIEpPTH3a, KOTOPOH yHAenuian
noctarouno BHuMmanus JI.B. Kanasnosa
n AJL. Kapnenko. Komnpomucc B nene
0 HApPYUICHHH TaMOXXEHHBIX TIPaBUII
MPAKTHYECKH HE HCCIIENO0BAJICS, XOTS
ornensHble ctatbu (E.B. AbGakymenko,
B.B. IIpokomneHko) mo 3TOil TemaTHKe
ObuTM  OMyOJIMKOBAaHBl B CIELMAIbHON
JUTEpaType, OJHAKO 3TH HCCIEIOBaHUS
npoBoAwiInch eme a0 npuHATHs TK
VYkpaunsl 2012 roma. ABTOpBI 3TUX IIy-
OaMKanMii aHAJIU3UPOBAIU CTAaThIO MPO-
exta TK YkpauHsbl, HOCBAIICHHYIO KOM-
MIPOMICCY, BBIHECEHHOTO Ha 00CyXIeHHE
00IIeCTBEHHOCTH, KOTOPBI BIIOCIEN-
cTBUHM ObUT M3MeHeH. [loaToMy mHeJibio
JTAaHHOM CTaThH SIBIISIETCSI PACCMOTPEHUE
nopsifika MPUMEHEHHs] KOMIIPOMHCCA B
JieJie 0 HapyIIeHUH TaMOXKEHHBIX TPABUI
KaK MPOLECCYanbHOTO AeHCTBUS.
H3i10:xeHEe 0CHOBHOTO MaTepHAaJIa.
Kommnpomucc (ot nar. — comromissum —
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corjaiieHue, corjacue) —
cue, B3aMMOTIOHMMAaHHUE ¢ MPEACTaBUTe-
JISIMH Pa3JIMYHBIX MHTEPECOB HA OCHOBE
B3auMHBIX ycTynok [1]. [IpuBenem npy-
roe TOJIKOBAHUE ATOH JeHUHHULIUU: KOM-
MPOMHUCC — COIVIAIIEHHE HA OCHOBAaHUU
B3aMMOBBITOAHBIX YCTymok [2]. Taxum
00pa3oM, CyIIHOCTb KOMIIPOMHCCA 3a-
KJIIOUaeTCsl B TOM, YTO OJJHa CTOPOHA I10-
CTyNaeTcsi CBOMMHU MHTEPECaMHU, 9TOOBI
YIOBIETBOPUTH UX YAaCTHUYHO, M JIpyras
CTOpOHA JeiaeT To e. MHbIMu cioBa-
MH, JHMLO COIAaIlaeTcs Ha YacTHYHOE
YAOBJIETBOPEHHE CBOETO JKEJIAHUS U Ya-
CTHUYHOE MCIOJIHEHHUE JKEJIaHUs JPYroro
yenoseka [3, c. 17].

Hosennoit 8 TK VYkpauns! sBiser-
cq cT. 521, KOoTOpo#i mpenycMaTpuBaeT-
¢ KOMIIPOMHCC TI0 JIeJIy O HapyIICHUN
TaMOXKEHHBIX mpaBmwi. Cuurtaem, dTO
IpeKpalleHe MpOU3BOACTBA 10 ey
0 HapyIICHWH TaMOXXEHHBIX IPaBUI
MMyTeM KOMIIPOMHCCA TaKKe SBISIETCS
IIpolLecCyallbHbIM JEeHCTBUEM, KOTOpPOE
conepxurcs B rmae 71 TK Ykpaunst
«IIponeccyasibHble IEHCTBUS N0 [Ny O
HapyIIEeHUH TAMOKEHHBIX MTPABUI U I10-
PAIOK UX IPOBEICHUA», XOTS B IEpeuHe
MpoIecCyanbHbIX IEUCTBUH, TPEAYCMO-
tperHoM 4. 2 cT. 508 TK Ykpaunsi, ot-

coria-

CYTCTBYET.
Crenyer OTMETUTh, YTO B Psije KO-
IU(GUIUPOBAHHBIX  AKTOB  YKPaWHBI

(YronmoBHOM mpolecCyaTbHOM KOJEKCe
VYkpaunsl, I'pasxk1aHckoM npoueccyaib-
HOM KojieKkce YKpauHbl, X039HCTBEHHOM
MpoLecCyalbHOM KOJIEKCE YKpauHBI,
Konexkce aaMHMHMCTPaTHMBHOTO — CyHO-
MPOU3BOJCTBA YKpauHbl, TaMOXEHHOM
KoJieKce YKpauHbl) 3aKOHOJATEIb OIle-
pupyet neGuHUINEH «IIpolieccyalbHbIe
neiictBusy. OgHAKO HU B OJHOM U3 3a-
KOHOAATEIbHBIX AKTOB HE PACKPBIBACTCS
COZepKaHUE PTOro MoHATUA. Brpouem,
1 CPeIH YUCHBIX-ITPOLECCYaTNCTOB TaK-
)K€ HET €MHOI0 MHEHHUS OTHOCHUTEIEHO
naHHOMW Kareropun. He ocTtaHaBimMBasch
Ha IOJIEMHKE IO JAaHHOMY BOIIPOCY, MBI
1oJl MPOLECCYalbHBIMU AEHCTBUSIMHI
MOHMMAaeM JIeHCTBUSI y4YaCTHHUKOB MpO-
1ecca, COBEpLIAEMble HUMH C IENbIO
peanu3anuu  CBOMX IHPOIECCYaTbHBIX
npas.

3ameTHM, 4TO B YKpaumHe yKe Ha-
KOTUIEH HEKOTOPBIM OIBIT MPUMEHEHHS
ATBTEPHATHBHBIX METOMOB pa3peIICHUS
CIIOPOB PA3INIHBIMU CTPYKTYPaMH, Op-
raHu3alusMd B COO0IIecTBaMH B cde-
pax oOIIecTBeHHOI, YJKOHOMHUYECKOH M

npodeccuoHalbHON JesTenbHocTH. K
HUM MOXXHO OTHECTH TpeTeicKoe pas-
OHMpaTeabCTBO, ITOCPEIHUYECTBO (MEIH-
anusi) MpU PacCMOTPEHHUHU XO3AMCTBEH-
HBIX JIeJl, @ TaKXKe NMPUMUPEHUE B Yro-
JIOBHOM cyfonpou3BojcTBe. CymecTBy-
€T JJaKe OTJIEIbHBIN MOPSAJOK IPUMHpE-
Hus, 3adukcupoBaHHblii B Komekce an-
MUHHUCTPATUBHOTO  CYIONPOU3BOACTBA
Vkpauns! (nanee — KAC Ykpaunsl), rae
B cT. 113 «IIpumupeHnue cTopoH BO Bpe-
Ms HOATOTOBUTENIBHOTO IPOMU3BOACTBAY
penIaMeHTHPOBaHa BO3MOXKHOCTh pas3-
pelIeHus Cropa, COMIACHO KOMIIETEH-
uuu cyaa (cr. 17 KAC VYkpaunsr) [4].
B coorBeTcTBHM ¢ 3TOH crarbheil mpu-
MHUpPEHHE BO3MOXKHO TOJIBKO Ha CTaJUH
MOJITOTOBUTEIBHOTO IPOU3BOACTBA U
KacaeTcsl TOJNIBKO MPaB M 00s3aHHOCTEH
CTOPOH U TIpeMeTa aJMUHUCTPATHBHO-
ro ucka [5, c. 535].

W3bpanne VYkpawmHOW Kypca ajar-
TalliM K MHEPOBBIM HOpMaMm, IpaBHJIaM,
craHzapraM TpeOyeT OT Halllero rocy-
JapcTBa IoucKa myTedl U (opM Takoit
aganTaiuuy. B HeKoTOpoil creneHu oHM
ObLIH ompeneneHbl B MexayHapoaHoit
KOHBEHIIMH 00 YHPOLIEHUH M rapMOHH-
341U TAMOXKEHHBIX NPOLEIYp, a TAKXKe
B npuHATEIX B 2005 romy Bcemmupnoit
TOProBOM  OpraHu3alMedl paMOYHBIX
CTaHJapTax, IJaBHBIM HAIpPaBICHU-
€M KOTOPBIX SIBISETCS JTHOEpan3alus
BHEITHEOKOHOMHUYECKHUX CBSI3EH, ympo-
[IeHHE TaMOKEHHBIX ITPOIIETyp U TOBHI-
LIEHUE 3aIUThl YYaCTHUKOB TaMOXKCH-
HBIX NIPABOOTHOLICHHUH.

CrienuanpHbIM IpuaoxeHueM «Hy»
pasnena 1 «TamoxxeHHbIE TpaBOHApPY-
meHuss» MexXIyHapogHOW KOHBEHIIMH
00 yNpOIIEHWH M TapMOHHM3AIMU Ta-
MOKEHHBIX TPOLEAYp NPELYCMOTPEHO
YperyaupoBaHHE HAa OCHOBE KOMIIPO-
MHCCa, TO €CTh 3aKIIOYCHHE «CHENKH,
COIIACHO KOTOPOH TaMO)KEHHAs CIIyXK-
6a, Oyoyuyd Ha TO YIIOJIHOMOYEHHOM,
OTKa3bIBaeTCsl OT MPOBEICHUS ITPOIleC-
CyaJIbHBIX ACHCTBUI B OTHOIICHUH JINIL,
[IPUYACTHBIX K TAMOKCHHOMY IpaBOHa-
PYLICHHUIO, €CIIM ATH JIMIA COIVIACHBI Ha
coOJIto/IeHHE ONPEACICHHBIX YCIOBUI»
[6]. Ongnako 3TOT cTaHAApT OBLI IMpel-
yemotpen aumb B TK VYkpanner 2012
roza.

Yacts | ct. 521 TK Ykpauns! cBuze-
TEIBCTBYET O TOM, YTO MPH OTCYTCTBUH
B JIWCTBHAX JIHIIA, COBEPIINBIIETO Ha-
pyLICHHE TaMOXCHHBIX IpPABUJ, IPHU-
3HAKOB YTOJIOBHOTO MPECTYIIIICHHUS TPO-

M3BOJICTBO 110 JIesty 00 3TOM IpaBoHapy-
IIEHUN MOXKET OBITh IIPEKPAILEHO ITyTeM
komnpomucca. Kommnpomuce coctouT B

3aKJIIOYEHUH MHPOBOIO  COIVIAICHMSA
MEXJY YKa3aHHBIM JIMIIOM U OpPraHOM
JI0OXOOB U cOOPOB, AOIKHOCTHOE JIMIIO
KOTOPOTO OCYIIECTBIISIET MPOHU3BOJACTBO
o aeiny [7].

KoMmMeHTHpys 9Ty 9acTh CTaThH, He-
00x0MMO 00paTUTh BHUMAHHE HA Cle-
nyromee. Bo-mepBBIX, Takoe pelieHue
odopmisieTcss 3aKJIIOYEHHEM MHPOBOTO
COMVIAILICHUS, CTOPOHAMU KOTOPOTO SB-
JSI0TCSL OpraH JI0X0/10B ¥ ¢OOpOB JINIIO-
MPAaBOHAPYIINTENb. TPYIHO COINACUTh-
Csl C TEM, YTO TOJIBKO JIUIO, COBEPLIMB-
Iee HapylleHHE TAMOXKCHHBIX MpPaBUII,
MOXET OBITh CTOPOHOM MHPOBOTO CO-
[JalleHus, a €€ MPEACTABUTENb, CYAs
110 COJIEPKAHUIO ITON YaCTHU CTaThH, HE
HMeeT TaKoro ImpaBa. Bo-BTOpHIX, merno
0 HapyIICHWN TaMO>KEHHBIX IPaBWII Ha-
XOAWTCSI B MPOU3BOACTBE OpPTaHa JI0XO-
JIOB U cOOPOB JINOO 110 BBHIOIHEHUS T10-
CTaHOBJICHUS OpraHa JI0X0JI0B U cOOpoB
0 HAJIOKEHUU B3BICKAHUS WMJIM 10 Tepe-
Jlayyl Jlesia Ha PacCMOTpeHue cyaa (pedb
uzner o0 aJMUHHCTPATUBHON IOPUCAMK-
UM 110 PAaCCMOTPEHUIO JIe] O Hapylie-
HUU TaMOXXeHHBIX mpaBui). K coxane-
HUIO, U3 COIEP)KAHUS ITOH YaCTH CTaThH
HE MOHATHO, Ha KaKOW MMEHHO CTaIHH
MIPOM3BOICTBA MOXET OBITh 3aKIIOUEHO
MHPOBOE COTJIAIICHNE: Ha CTAANH TaMO-
YKEHHOTO pacCIIe/JOBaHMS WIIH Ha CTaIHHI
paccMoTpeHMs Jena (B ciydae, Koraa
OpraH JI0X0J0B ¥ COOPOB YIIOJTHOMOYCH-
HBII paccMaTpUBaTh JieJla O HapyIIeHUH
TaMOXKEHHBIX TIPABHII).

Yactsamu 2 u 3 ct. 521 TK Vkpau-
HBI IIPElyCMaTPUBAIOTCS 0053aTEIbCTBA
CTOPOH TIO YCJIOBHSM MHPOBOTO COIJa-
IICHHS, 3 UMEHHO:

— (JINI0, COBEPIIMBIIEE HAPYIICHNE
TaMO>KEHHBIX IIPABHII — B ONIPEICIICHHBII
CPOK, KOTOPBIH HE MOXET IpeBbImaTh 30
JTHEH, BHECTH B TOCYapCTBEHHBIN OO~
KET CpelCcTBa B CyMMe, PaBHOIl cymme
mrpada, MpeJyCMOTPEHHOTO CaHKIUEH
COOTBETCTBYIOIIEH CTaTbU HACTOSIIETO
Kopekca, u/unu 3aaexkiapupoBarb B pe-
JKUM OTKa3a B I10JIb3y TOCYJapcTBa TO-
Bapbl — HEMOCPEACTBEHHBIC MPEAMETHI
HapyLICHUsS TaMOXXCHHBIX IIpaBWI, a B
COOTBETCTBYIOIINX CIydasXx — TAKXKe TO-
Baphl CO CIEIHATBHO M3TOTOBICHHBIMH
XpaHUIUIIAMH (TallHUKaMH), KOTOpPBIE
HCIIOJIB30BAJIMCH JUJISI COKPBHITHS HEIIOo-
CPENICTBEHHBIX MPEIMETOB HapyLICHHS
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TaMOXXCHHBIX NpaBUJl OT TaAMOXCHHOI'O

KOHTpPOJI, TPAaHCHOPTHBIE CPEJCTBA,
KOTOPBIE HCIIOJIb30BAJIUCH IS IepeMe-
IICHUS HENOCPEICTBEHHBIX MPEJAMETOB
HapyLICHNUs TAMOXKEHHBIX PaBUII Yepes
TaMOXKEHHYI0 rpaHunly Ykpaussl. Eciau
10 3aKJIIOUCHHIO OpraHa JI0X0I0B U c0o-
pPOB peaim3anus yKa3aHHBIX TOBapoB,
TPAHCIIOPTHBIX CPEACTB HEBO3MOXHA,
a TakKe, €CJIM 3TH TOBAPBI, TPAHCIIOPT-
HBIC CPEJICTBA HE MOTYT OBITh BBIITYIIC-
HBI B CBOOO/IHOE OOpalleHne, OHU MoJ-
JIeKaT ICKJIapUPOBAHUIO B TAMOXKEHHBbII
PEKUM YHHUTOXKEHHS MM Pa3pylICHHS;

— opraH J0X0/0B U cOOpoB — mpe-
KpaTuTh IPOU3BOJACTBO IO [Ny O Ha-
PYLICHUH TaMOKCHHBIX NpPaBWJI B OT-
HOLICHUU 3TOTO JIHMLA M OCYLIECTBHUTH
TaMOXXeHHOe O(pOopMIICHHE 3aJeKIIapu-
POBaHHBIX UM TOBApOB B COOTBETCTBUH
C 3asBJICHHBIM PEKHUMOM.

ToBapbl, yKa3aHHBIC B 4aCTH BTOPOM
HACTOSIIICH CTaThu, MOTYT OBITH MpE/-
METOM MMPOBOTO COIJIAIIEHUS TOJIBKO
[IPU YCJIOBHUH, YTO JIMIO, COBEPIIMBLICE
HapylIeHUE TaMOXXCHHBIX INpaBHJI, SB-
nsieTcss COOCTBEHHHKOM S3THUX TOBAapOB
WIA  YHOJHOMOYEHO PacCHOpPSIKAThCA
HuMB» [7].

OTMeTHUM, YTO 3aKOHOIATEIb JI0-
CTAaTOYHO TOAPOOHO «Ipomucam 00s-
3aTeNbCTBA CTOPOH, OJHAKO KOE-YTO
HYX/IaeTCsl B YTOUHCHHH U 3TO KacaeT-
csi 00s13aHHOCTEH JIMIIA, COBEPIIMBIIC-
0 HapylmIeHHE TaMOXCHHBIX IPaBHIL.
Tak, HmpaBOHAPYLIUTENb AOJKEH BHe-
CTH CPEACTBa B CyMME, PaBHOW cymMe
mrpada U (BOT 3/1€Ch HEMOHSTHO) u/
WK 3aJIeKJIapupoOBaTh B PEXKUM OTKa3a
B I10JIb3y TOCYAAapCTBAa TOBAPBI — HEIIO-
CPEICTBEHHBIC MPEIMEThl HapyIICHHS
TaMOXKCHHBIX MpaBHJI. B Kakux ciydasx
JIUIO JIOJDKHO YIUIATHTh mTpad u 3aue-
KJIQpUPOBATh B PEIKUM OTKa3a B MOJIb3Y
rOCylapcTBa TOBaphbl, H B KaKHX TOJb-
KO 3aJICKJIapUPOBaTh B PSIKUM OTKa3a B
MOJIb3Y TOCYIapCTBa TOBAPHI?

HawasioM JnaHHOro mpoueccyaib-
HOTO JeHicTBUS sABIseTCs OOpalleHue
JIMIA, COBEPIIMBIIErO HapylIeHHE Ta-
MOXEHHBIX MpPaBHJI, K PYKOBOAMTEIIO
opraHa J0X0J0B M cOOpOB C 3asBie-
HUEM TMPOU3BOJIBLHONH (OPMBI C MPOCH-
00if 0 mpekpaieHnu jaeaa 00 ITOM Ha-
PYLICHUH TaMOXCHHBIX MPaBHJI IyTeM
KOMIIPOMHUCCA, €CJIU IPH OTCYTCTBHH
3aKOHHBIX OCHOBaHMU Ui MpeKpaiie-
HUS JieJla O HAPYILICHHH TaMOXXCHHBIX
MpaBUJI MyTEM KOMIIPOMHUCCA OpraH JI0-

XOJI0B ¥ COOPOB B T€UEHHE OJHOTO pabdo-
Yero JHs, CIEIYIONIero 3a JTHEM MoJaun
3asBICHUS, NPEJOCTABIACT 3asIBUTEIIO
MOTHUBUPOBAHHBIH OTBET O IPUYMHAX
HETNPUMEHEHUS] KOMITPOMHCCa.

B 4. 5 cr. 521 TK Vkpauns! 3axpe-
IUICHO TIOJOXKEHHE, 4YTO MHPOBOE CO-
TTIAIICHNEe 3aKII0Y9aeTcs B MHCHMEHHOM
¢opme. IIpaBo moammcaHust OT MMEHH
TaMOXKEH IIPEJIOCTaBISETCS PYKOBOIU-
TEJSIM DTHX TaMOXKEH HJIM UX 3aMEeCTH-
TeNAM OT UMEHHU IIEHTPAJIbHOIO OpraHa
UCIIOJIHUTENILHON BJIaCTH, oOecneyunBa-
fomero (GOpMHUpPOBaHUE M PEATH3ALHUIO
roCy1apCTBEHHON HaJlOTOBOM M TaMo-
JKCHHOW MOJMTUKH — JOJDKHOCTHBIM
JIMIaM, YIOJIHOMOYEHHBIM Ha 9TO B CO-
OTBETCTBHH C JJOJDKHOCTHBIMH HHCTPYK-
musiMi. OTMETHM, 4TO0 MHHHCTEPCTBO
¢nHaHCOB VYKpaWmHBI CBOMM IPHKA30M
ot 28 mas 2012 roga Ne 607 yrBepauio
TumoBoe MHpPOBOE COTJIALIEHHWE O IIpe-
KpaIleHWH TPOW3BOJCTBA IO JEIy O
HapyLUIeHUN TaMOXXCHHBIX mpaBmi [8],
B KOTOpPOM 0053aTelIbHO YKa3bIBaeTCs
cieayomas nHGopMaIus:

— HOMEp Jejla 0 HapyUIeHUH TaMo-
JKCHHBIX [IPABUII, BPEMSl U MECTO 3aKJIIO-
YEHHS M CTOPOHBI CHENKM (Tpa)iaH-
CTBO, (haMuIus, UMsI, OTYECTBO, JICHb,
MeCAIl, TOA POXKACHUSA, MECTO paboTHI,
JOJKHOCTh WJIM POJ 3aHSATHH, MecTo
JKUTENbCTBA, JaHHBIE O JOKYMEHTE,
YIOCTOBEPSIONIEM JTHII0, HANMEHOBAaHUE
opraHa JJ0X0/0B ¥ cOOpOB, TOJDKHOCTB,
(damuus, UM, OTYECTBO JTOJDKHOCTHO-
O JIMIa OpraHa JI0Xo10B U cOopoB, yua-
CTBYIOILIETO B 3aKJIIOYEHUH MHUPOBOTO
COIJIalICHUS );

— OCHOBAHHUA 3TOro AeicTBus (1o-
noxeHne 00 opraHe J0XOA0B U COOPOB,
pacmpejenenne 0O0sM3aHHOCTEH, MYHKT
JOJDKHOCTHOW HMHCTPYKIMH, KOTOPBIM
YIOJTHOMOYEHO TOKHOCTHOE JINIO Ha
MOJIUCaHNEe MHPOBOTO COTJIANIICHHS);

— (haxT MpU3HAHUS JUIIOM COBEpIIIe-
HUSI UM HapyIICHUS TaMOXXCHHBIX IMpa-
BIJI, 0053aTENIbCTBO JHMIAa O BHECEHWUHU
B TOCYJapCTBEHHBINH OIOIKET CPEACTB B
OIpeJICIEHHOM pa3Mepe, paBHbIX CyMMe
mrpada, MpesycMOTPEHHOIO COOTBET-
crBytomeil cratbeit TK Ykpauubl, Bo3-
MEIlleHHE PACXO/I0B 332 XpaHEHHE TOBa-
POB, TPAHCHOPTHBIX CPEJCTB, JCKIapH-
pOBaHHE B TOPSAKE, MPETyCMOTPECHHOM
3aKOHOJATEILCTBOM, B TaMOXXCHHBIN
peXMM OTKa3a B IIOJNB3Y TOCYIapCTBa
(YHUUYTOXKEHUS MM Pa3pyILICHUs): TOBA-
POB; TOBapoOB CO CIEIHMAIBEHO H3TOTOB-
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JCHHBIMU XPaHWINIIAMU (TalHUKaMH);
TPAHCIOPTHBIX CPEJCTB, KOTOpbIE HC-
MI0JIb30BAIIUCH JUISL IEPEMEIIECHHUS Hello-
CPEACTBEHHBIX MNPEAMETOB HapyLICHHUS
TaMOKEHHBIX MPABUI;

— Ha3BaHHME U PEKBU3HUTHI JOKyMEH-
Ta, YIOCTOBEPSIONIETO 3asiBIICHUE JIUIIA,
€CIM JIUIO SBISIETCS COOCTBEHHHKOM
9THUX TOBApOB WJIM YIOJHOMOYEHO pac-
TOPSDKATHCST HUMU;

— 3asgBJICHHE JIUIA, YTO HU B IIPO-
1[ecce 3aKJII0YEHHUs] MUPOBOTO corjalie-
HUS, HU B IpPOIECCE BBIIOJIHEHUS €ro
yCloBHi He OblIM, He OyAyT U HE MOTYT
OBITh HAPYILICHBI MPaBa JIOOBIX TPETHUX
JMIl HA TOBap (TOBApbl), TPAHCIOPTHOE
CpeACTBO (CpencTBa), 3aJeKIapupoBaH-
HBIE B PEKUM OTKa3a B MOJIb3Y TOCyAap-
cTBa (YHUUITOXKEHUS WIH pa3pyLICHHs);

— 00513aTeTbCTBO TAMOXKHU TIPU BEI-
TTOJIHEHNUHU JINIOM YCJIOBHH MHPOBOTO
COTJIALICHMSI IPEKPATUTH MTPOU3BOJCTBO
1Mo Jeny O HapyHIeHWH TaMOXKEHHBIX
MpaBUI M OCYIIECTBUTH TAMOXEHHOE
odopmiieHne 3aaeKIapUPOBAHHbBIX JIH-
1IOM TOBAapOB B COOTBETCTBHHU C yKa3aH-
HBIM TaMO)KEHHBIM PEKUMOM;

— COCTaBJICHHE TaMOXXHEH akra o
BBINIOJIHEHUH MHPOBOTO
WY O HEBBIMOJIHEHUH MHPOBOTO COTJIA-
[ICHUS, KOTOPBIA SIBISETCS €r0 HEOTh-
e€MJIEMOM JacThIO.

Kommst cooTBeTcTByIOIEro akTa Ha-
MpaBISIETCSl TAMOXKHEH JIMITy 3aKa3HBIM
MMACEMOM C yBEJIOMJIGHHEM O BPYUEHUH
B TEYCHHE OTHOTO pabouero aHs, cieay-
IOLIEro 3a JIHEM COCTaBJICHUs akTa. Mu-
pOBOE COIVIAIlICHHE COCTABJIEHO B JIBYX
9K3eMIUIApaxX, HMEIOLIMX OIMHAKOBYIO
IOPUINYECKYIO CHITY, I10 OJHOMY DK3EM-
TUISIPY JJISL KaKA0M U3 CTOPOH, BCTYIAeT
B CHUIy C MOMEHTa ero noxanucanus. [Ipn
COCTABICHHH MHPOBOTO COTJAMICHUS
MOXKET TPUCYTCTBOBAaTh IEPEBOIUMK,
KOTOPOMY MOJDKHBI OBITH Pa3bsICHEHBI
00513aHHOCTH, O YeM JIeJIaeTCs COOTBET-
CTBYIOIIIAsI 3aITHCH.

MupoBoe coriaiieHne MOoANUChIBa-
10T 00€ CTOPOHBI U IEPEBOIUHK, €CIIN OH
MIPUCYTCTBOBAJ TIPH 3aKJIIOYECHUH.

Yactu 6-8 ct. 521 TK VYkpaunsl
CBUJIETEIILCTBYIOT O TOM, YTO «B ClIy4ae
HEBBIITOJHEHUS JIUIIOM, COBEPLIMBIINM
HapylIeHHEe TaMOXXEHHBIX IPABUI, B
OTIPEACICHHBIH MHUPOBLIM COTJIANICHU-
eM CpokK, He mpeBbimatomuii 30 mHEH,
JeHCTBUH, yKa3aHHBIX B 4acTH BTOPOM
HACTOSAIICH CTaTbH, CIEJIKa CYUTACTCS
HeJeHCTBUTENBHOIN W MPOU3BOJCTBO 110

CorymalmcHuA
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Jielly O HapyUICHUHM TaMOXKCHHBIX IIpa-
BMJI BO3OOHOBIISACTCS.

MupoBoe cornamieHde mno Jeiny o
HapyUICHUH TaMOXXEHHBIX IpPaBHI 00-
JKaJIOBAHUIO HE MOJJICHKHUT.

B cnyuae nmpekpameHus nena o Ha-
PYLICHHUH TaMOYKCHHBIX MpPaBUJI IyTeM
KOMIIPOMHCCA  JINIIO, COBEPIIHBIIEE
JAaHHOE TPaBOHApPYyIIEHNE CIUTAETCS He
MPUBJICYCHHBIM K aJIMHHUCTPATHBHOM
OTBETCTBEHHOCTM» [7].

Crienyer OTMETHTh, YTO HEKOTOpBIE
aBTOPBI IpEAJIarajy B Cllyyae «HEBbI-
MOJIHEHUS  JINLOM-TIPaBOHAPYIIUTEIEM
YCIOBMI MHPOBOTO COTJIAIICHUS B CPOK
HAJIO)KEHHE JOTOJIHUTEIbHBIX CAHKIMH
(BO3MOXHO, 3TO0 OyaeT meHs, KoTopas
pacCUMUTHIBACTCSl B NMPOIEHTHOM OTHO-
LHIGHHH K cyMMe wmrTpada, MperycMo-
TPEHHOTO CAaHKIEH COOTBETCTBYIOMIC
CTaThH, 3a KX/l JeHb C MOMEHTA 3a-
KIIIOYSHHSI MEPOBOTO COTJIALICHUS M 10
MPU3HAHUSI €r0 HEeJAeHCTBUTEIBHBIM)»
[3, c. 18]. CunTaem 3TO U3JNIHMINHUM, TaK
KaK 3aKOHOJaTeJIb YeTKO OIPEJIeIHII B Y.
6 ct1. 521 TK YKpauHbl, 4TO HEBBINOIHE-
HUe JeiCTBUIl B CPOK BiedeT 3a coboit
BO300HOBJICHHE IPOM3BOACTBA 10 JIEIY.

BriBoabl. Kaxxnoe nporneccyanpHoe
JEHCTBUE COCTOUT M3 OIPEACICHHBIX
MOCJIC/IOBATENIBHBIX YacTel, Ha3Haye-
HHE KaXJOW M3 KOTOPBIX — JOCTHKECHUE
OTPENECIIEHHON I[enu OTHOCHUTEIHHO
MOJITOTOBKH, MPOBEACHUS U (QUKCAIIUN
pe3yibTaToB MPOBEISHHOTO MpoIec-
cyanbHOro neiicrBus. Takum oGpaszom,
BBIIIC OXapaKTEPU30BaHHOE Ipoleccy-
aJbHOE JICHCTBUE COCTOUT U3 ClIENyIo-
LIUX JacTe:

1) 3asBiIeHHME ML, COBEpPLIMBIIE-
ro HapylUIeHHE TaMOKCHHbBIX HpPaBUI,
PYKOBOJIHUTEIIO TAMOKHH € IPOCLOOi 0
MpeKpameHny geixa 006 IToOM Hapymie-
HUHW yTeM KOMIIPOMHCCA;

2) paccMOTpEHHE 3asBICHUS U NPH-
HSATHE PEUICHHS yIOJIHOMOYCHHBIM JIH-
IIOM TaMOXXHH O BO3MOXKHOCTH IIpHUMe-
HEHHsI KOMIIPOMHCCA;

3) cocTaBieHUs! MUPOBOTO COIJIalIe-
HUS U BBINIOJHEHUE MPEAYCMOTPEHHBIX
00513aTENbCTB;

4) cocTaBieHHE aKTa O BBIIIOJIHECHUH
MHUPOBOTO COIJIALICHUS WJIM O HEBBI-
MTOJTHEHUU MUPOBOTO COIVIAIICHUS U OT-
IIpaBKa €ro KOIUU APYyroi CTOpPOHE.

Brnonne yBepeHsl, YTO HajIHune
HOBEJUIBI, TOCBSIIEHHOW KOMIIPOMHUC-
Cy B JieJie O HapyLICHHH TaMO>KCHHBIX
MpaBWJI  SIBJSIETCSL  TTOJIOKUTEIBHBIM

peIICHHEM  3aKOHOJATedst  YKpauHbI,
KOTOpPOE€ MpEeCciieNyeT Leidb HE TOJIBKO
3HAUUTENIBHO  «Pas3rpy3uTh»  OPIaHbI
aIMUHUCTPATUBHOW IOPUCAUKLUU MO
pPaccCMOTPEHHIO JieJd O HapyUICHHH Ta-
MOXEHHBIX MpPaBUJI, HO MU YCKOPHTH BO
BPEMEHH MPOU3BOJICTBO I10 3TUM JIeJIaM.
K coxanenuro, Takoi MOpsIOK MpeKpa-
IISHWsSI IIPOM3BOJICTBA MO JIeaM O Hapy-
HICHUH TAMOXKCHHBIX TPABHUII UCIIOJIB3Y-
ercsl KpaifHe pexko. Hampumep, 3a nBa
roga neiicrBuss TK VYkpaunst 2012 roga
B IOxHoU TamoxHe (cdepa nesreib-
Hoctu [OxHOU TamoxkHum — Opnecckast
0071aCTh) JUIIb OJHAXK/BI TPUMEHSICS
KOMIIPOMHUCC IO JIeJly O HapyLICHUH Ta-
MOXEHHBIX MPaBUJI U yCIOBHUS MHPOBO-
IO COMIAIICHUS JHIIOM, COBEPLIMBIINM
HapylUICHUE TaMOXXCHHBIX MPABUII, TaK
U HE OBLIH BBHIMOJIHEHBI, 0 YeM OBLI CO-
CTaBJICH aKT O HEBBIMOJHCHUH MHPOBO-
T'0 COTJIALICHHUS.
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OCOBEHHOCTHU ITPABOBOT'O PET'YJINPOBAHUA
WHHOBAIIMOHHOM JEATEJBHOCTHU B YKPAUHE

Enena KAXOBHY,
KaHJHUJaT HayK 110 FOCYIapCTBEHHOMY YIIPABJICHHUIO, JOLEHT, JOLECHT Kadeapbl X035 CTBEHHO-IIPABOBBIX TUCIUILINH
JIHenponeTpoBCKOro rocy1lapCTBEHHOTO YHUBEPCUTETa BHYTPEHHHX JEIT

Summary

In article the main problems of legal regulation of innovative activity in Ukraine are considered. Features of national innovative
system are considered. The concept of innovative activity and an innovation is investigated. The legislative base of innovative activity
in Ukraine is studied. As bases of public administrations mechanism are defined by innovative activity system of the state support
of basic and applied researches; stimulation system of innovative business, and also system of forms and sources of researches
financing. One of alternative ways of restoration, modernization, transition to an innovative way of development and achievement of
competitiveness of national economy defined public-private partnership in the innovative sphere.

Key words: innovation, innovative activity, legal regulation, innovative policy, public-private partnership.

AHHOTaNMA

B crarbe paccMOTpeHbI OCHOBHbIE ITPOOJIEMBI IIPABOBOTO PETYJIMPOBAHUS MHHOBALMOHHOM AEATENBHOCTH B YKpauHe. Paccmorpe-
HBI 0COOCHHOCTH HAIlMOHATBHOW MHHOBAIIMOHHOW CHCTEMBI. cciieoBano MOHATHE HHHOBAIMOHHOHN NESITETbHOCTH W HHHOBAIIHH.
Uzyyena 3akoHozaTenbHas 0a3a MHHOBALMOHHOI AESTeIbHOCTH B YKpanHe. B kauecTBe 0CHOB MeXaHHW3Ma rOCYAapCTBEHHOTO yIIpaB-
JICHVsI ”HHOBALIMOHHOM JICSITEIILHOCTBIO ONPE/ICIICHBI CUCTEMa IOCYIapCTBCHHOM MOAICPKKH (DYHIAMEHTAJIBHBIX U NPUKIIAHBIX HC-
CIIC/IOBaHUIL; CCTEMa CTHMYIIHPOBAHHUS MHHOBAIIMOHHOTO MPEIIPUHIMATENIbCTBA, a TAKXKe cucTemMa ()OpM ¥ HCTOYHHUKOB (PUHAHCH-
poBanus uccaenoBaHuid. OHUM U3 AIBTEPHATUBHBIX CIIOCOOOB BOCCTAHOBIICHUS, MOJICPHHU3ALIMH, [1€PEX0/ia Ha MHHOBAI[MOHHBIH 1Ty Th
Pa3BUTHS U JOCTH)KCHUS KOHKYPEHTOCIIOCOOHOCTH HALMOHAIBHOI 3KOHOMUKH OINPEJIENICHO rOCyAapCTBEHHO-4aCTHOE TAPTHEPCTBO

B WHHOBAITMOHHOM cdepe.

KiwoueBble ciioBa: WHHOBAIYs, MHHOBAIIMOHHAS ACATEIIBHOCTD, IIPABOBOEC PEr'YIMPOBAHUE, NHHOBALITMOHHAA MTOJIMTHKA, rocyaap-

CTBCHHO-YAaCTHOEC ITaPTHEPCTBO.

l IOCTaHOBKa npodiemsl. B yc-
JIOBHSIX TOCTOSTHHOTO YyIiryOure-

HUSI MEKIYHApOIHOTO pa3/esieHus Tpy/a,
000CTpeHHs] TPOIECCOB HHTEPHAINOHA-
TU3alMU W TIIO0ATU3aluy  HEO0OXOIMMO
hopmupoBath P PEKTUBHYIO SIKOHOMHUYE-
CKYIO CHCTEMY, KOTOpasi ClIOCOOHa peaJtu-
30BaTh MHHOBALMOHHYIO COLMAIbHO-OPH-
EHTUPOBAHHYIO MOJIEIb SKOHOMHYECKOTO
pazBuTHs. POpMHPOBaHHE WHHOBAIMOH-
HOW MoJenu pa3BUTHS YKpauHbI SBISICT-
Csl OHOM M3 CaMBIX CJIOXKHBIX 3a]a4 ro-
CyIapCcTBEHHOM MOIUTHKU. CHelHatncThl
YTBEPIK/IAIOT, YTO HU3KUI YPOBEHB CIIPO-
ca Ha HAIMOHAJBHYIO HMHHOBAIIMOHHYIO
MPOAYKIIHUIO 1 ero Hed(heKTHBHAS CTPYK-
Typa He TOJIBKO CYIIECTBEHHBIM 00pa3om
C/IepKUBAIOT PA3BUTHE MHHOBAIL[MOHHOTO
nporecca, HoO U yrpoXaroT ero (yHKIH-
OHHPOBAHHUIO HA BCEX YPOBHAX CHUCTEMBI
xo3sticTBOBaHMA [1, c. 122—-123].

OnbIT BeyIIUX CTPaH MUPA AAET OCHO-
BaHMS TOBOPHTH O 11ENIECO00Pa3HOCTH TIPHU-
MEHEHUsSI WHHOBALMOHHOTO HAIIPaBJICHUS
Pa3BUTHS HALMOHAIBHOTO XO3SiCTBA, I1O-
CKOJIBKY PE3yJIbTaThl HHHOBAIIMOHHOM J1esi-
TETBHOCTY TOJIOKUTETHHO BIFISIIOT MPAKTH-
YeCKH Ha BCE aCTeKThl pa3BUTHSI OOIIECTRa,
OKa3BIBAIOT COZICHCTBIE BBIXO/Y U3 KPH3HC-
HBIX SKOHOMHUYECKHX CUTyaluii, obecredn-
BAIOT CTAOWIBHOCTh PAa3BUTHSI SKOHOMHKH,
JIAI0T HOBBIM MMITYIbC ee pocty. [Toaromy

WHHOBALIMOHHAs JICATEIIBHOCTh OCTAeTCs
Ype3BbIUANHO BaKHOM M HYXK/IAETCsl B OCO-
60M BHUMaHHH CO CTOPOHBI TOCYIaPCTRA.

AKTYaJIbHOCTh TeMbI HCCJIeI0Ba-
HHSl TIOATBEP)KJAETCS  HEIOCTATOYHO-
CTBIO TEOPETUYECKOTO M INPAKTUYECKOTO
M3y4eHNs, a TaK)ke 000CHOBaHUS 0COOCH-
HOCTEH MPaBOBOTO PETYINPOBAHHS HHHO-
BAaIIMOHHOMU /IS TETbHOCTH CTPAHBI.

WccnenoBanusiMn B 00JacTH WHHO-
BallMi ¥ WHHOBALIMOHHOW IOJUTHUKHU TO-
CyIapcTBa 3aHUMAJINCh HWHOCTPAHHbIC
U OTEUECTBCHHBIC YUCHbBIE, 4 HMEHHO:
O.M. Bunnuk, B.M. I'een, A.O. Jlertsps,
A.U. Kpiokos, B.K. Mamyros, 1. Illym-
nerep u pyrue.

Ilenblo maHHOI CTAaThU SBIAETCS UC-
ClIeIoBaHNE OCOOEHHOCTEH IPaBOBOTO
pEeTyIMpOBaHUSI HMHHOBAIlMOHHOW  Jes-
TEILHOCTU B YKpauHe.

H30/keHne 0CHOBHOTO MaTepHaa.
CornacHo 3akoHy YkpaumHbl «O0 HHHO-
BAllMOHHOW JIESTEILHOCTH» OCHOBHBIMU
NPUHIUIIAMU TOCYJAPCTBEHHOW HWHHOBa-
IIMOHHOH MOJIUTUKY SIBIISIOTCS:

— OpHUEHTaLMs Ha WHHOBALIMOHHBIN
MyTb PAa3BUTHUS SKOHOMHUKU YKPAUHBI;

—  ONpEeleNeHHe TOCYIapCTBEHHBIX
MPUOPUTETOB NHHOBAIIMOHHOTO Pa3BUTHS;

— (QopmupoBaHHE HOPMAaTHBHO-TIPa-
BOBOI1 0a3bl B chepe MHHOBAIMOHHOH Jie-
SITEIIGHOCTH;

— cO3/1aHMEe YCIIOBUH JUIsl COXPaHHO-
CTH, Pa3BUTHs U HUCIOIb30BAaHHE OTeEue-
CTBEHHOTO HAayYHO-TEXHHUYECKOTO U HUH-
HOBAI[MOHHOTO TIOTEHIINANA;

— obecrieueHne B3aUMOICHCTBYS Hay-
KH, 00pa3oBaHus, IPOU3BOJICTBA, (pUHAH-
COBO-KPEUTHOH cdepbl NMpH pasBUTHA
WHHOBAIIMOHHOH JIESITEIbHOCTH;

— o dexTHBHOE HCTONB30BaHUE PHI-
HOYHBIX MEXaHU3MOB JUTSI COJCHCTBHS HH-
HOBAI[IOHHOM JIESTENBHOCTH, MOJAEPKKA
NIPEANPUHUMATENBCTBA B HAyYHO-TIPOU3-
BOJICTBEHHOH cdepe;

— OCYUIECTBIEHHE MEpONpHUsITUil B
MOJJIEPKKY ~MEXIyHApOJHOH HaydHO-
TEXHOJIOTUUECKON Koomepanuu, TpaHcde-
pa TEXHOJIOTHH, 3aIIUTHl OTEUCCTBEHHOI
MPOTYKINU Ha BHYTPEHHEM pBIHKE U €€
TIPOJIBIKCHNE HAa BHEITHNH PBHIHOK;

— (huHAHCOBAS MOJ/EPIKKA, OCYILECT-
BJIEHHE ONAronpuATHOM KPEAWTHOH, Ha-
JIOTOBOI M TAMO)KEHHOM TIOJNINTHKH B ce-
€ MHHOBALIMOHHOM JIeSITEIBHOCTH;

— COICHCTBHE Pa3BUTUIO0 MHHOBALU-
OHHOM UH(DPACTPYKTYpPbI; HHHOPMALIUOH-
HOe ofecrieueHne CyObeKTOB MHHOBAIIU-
OHHOM €A TeIbHOCTH; MOATOTOBKA KaJpOB
B chepe MHHOBALIMOHHOM AESTEIEHOCTH.

OnHAako peasny CEeTOJHAIIHETO MIHS
CBH/ICTENBCTBYIOT O HApyIIEHWN JaHHBIX
MPUHIOUIIOB U HEd(P(PEKTHBHOM HCIIONb-
30BaHUN MMEIOIINXCSI MHCTPYMEHTOB HH-
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HOBALIMOHHOW MNOMUTHKU. HanumoHanbHas
MHHOBAIIMOHHAS crucTeMa He chopMHupoBa-
Ha HaJyIeKaimM o0pa3om, 00 3TOM CBUjIe-
TEJIbCTBYIOT CJICYIOLINE IPOOIEMbI:

— CTpyKTypHas aedopmaliis HHHOBa-
IIMOHHOW e TEIbHOCTH,

— OTCYTCTBHE CHCTEMOIIOJIATAIOIINX
WHCTUTYTOB HMHHOBAIIHOHHOW JIEATEINb-
HOCTH;

— HeJocTartodyHoe OromkeTHOE ¢H-
HaHCHPOBAaHUE HayYHO-TEXHUYECKOI
NeATeIbHOCTH (HECMOTpS Ha TO, YTO pac-
XOZIbl Ha HAYYHO-TEXHUYECKYIO JIeSATelIb-
HOCTH SIBJISIIOTCS  3allMIIEHHBIMH CTa-
ThsAMU Orofkera, HopMa B 1,7 mporeHTa
BBII, ycranoBnennas crarbeii 34 3akoHa
Vkpanusl «O Hay4HOH M HAay4HO-TEXHU-
YECKOH AEATETBHOCTH» CHUCTEMAaTHUCCKU
HapyIIaeTcs);

— BBICOKAs YacTOTa pPEOpraHM3aIIi
OpraHOB TOCYIAPCTBEHHOTO YIIPABICHUS
Hay4YHOH JIeSITebHOCTBIO;

— Hedp(PEeKTUBHOCTH OpraHU3aIMOH-
HOM CHCTEMbI YNpaBJIeHHs WHHOBAIMOH-
HBIMH TIPOLIECCaMH;

— HapylIeHWE TNPHUHIUIA CUCTEMHO-
CTH TpHU TpaHCHOpPMAIMH HWHHOBAIIMOH-
HOM JIeATEIbHOCTH.

IIpaBoBOe perynMpoBaHHEe WHHOBA-
LUOHHOI JAEATEIbHOCTH IPEACTaBIsET
co0olf nMIepaTHBHOE BIMSHHUE Ha 0OIIe-
CTBEHHBIC OTHOIIICHUS B chepe OCyIIecT-
BJICHUSI WHHOBAIMOHHON JESTEIbHOCTH
C IENBI0 MX YIOPSIOYCHUS] W IpHUBEJIe-
HUE B COOTBETCTBHE C HOpPMaMH ITpaBa.
OO1eCTBEHHbIE OTHOLIEHHS BO3HHMKAIOT
MEXK/ly MEXKIYHApOAHBIMHU M HAL[MOHAJIb-
HBIMH OpraHaMH PEryJIMpOBaHHs HHHO-
BAllMOHHOW JEATEIbHOCTH; MEXIy Ha-
LMOHAILHBIMU OpPraHaMH PEryIUPOBAHUS
WHHOBAIIMOHHOW JICSTEILHOCTH; MEKIy
HaIMOHAJIBHBIMU OpPraHAMHU PeryIupo-
BaHHs WHHOBAIIMOHHON NIEATEIBHOCTUH U
CyOBEKTaMHU MHHOBAIIMOHHOW JEATEIIFHO-
CTH; MEXy CyOBeKTaMi MHHOBAIIMOHHO
JIeSITEIIEHOCTH.

VHHOBanMOHHAS JEATEIBHOCTD OCY-
LIECTBIACTCA 110 TAaKUM HalpaBICHUSAM
[2, cT. 327]:

— IIPOBE/ICHHE HAYYHBIX HCCIEN0Ba-
HUH M Pa3pabOTOK, HANpPABICHHBIX Ha
co3faHue OOBEKTOB HHTEIUICKTYAJIbHOM
COOCTBEHHOCTH,  HAay4YHO-TEXHHYECKOMH
MIPOIYKIINHY;

— pa3paboTka, OCBOCHHE, BBIMYCK H
pacmpocTpaHeHuss NPUHIUIHAIGHO HO-
BBIX BHJOB TEXHUKHU U TEXHOJIOTHH;

— pa3paboTKa 1 BHEAPEHNUS HOBBIX pe-
cypcocOeperalonmx TEeXHOJIOTHH, Tpen-

HA3HAUEHHBIX JUISl YAYYIIEHUS COLUallb-
HOTO U 3KOJIOTUYECKOTO MOJI0KEHUS;

— TEXHUYECKOEe TIepEeBOOPYKEHHE,
PEKOHCTPYKIMS, paCIIUPEHUE, CTPOU-
TEJBCTBO HOBBIX MPEANPHUITUN, KOTOPBIE
OCYILECTBIISIOTCS. BIEPBBIE KaK MPOMBIII-
JICHHOE€ OCBOCHHE IPOM3BOACTBA HOBOIL
MPOAYKINH WJIM BHEAPCHHWE HOBOW TeX-
HOJIOTHH.

VHHOBaIMOHHAS IESTEIBHOCTD — 9TO
cnennduueckas QGopma TpyHZOBOH jes-
TEJIbHOCTH, HalpaBjeHHAas Ha CO3JaHHUE,
BHEJPEHUE M KOMMEpLHUAIN3aLHUI0 HOBO-
BBeneHus [4, ¢. 187-191].

B HayuHBIX Kpyrax Bompocam uccie-
JIOBaHUS WHHOBAIIMOHHOW JESITEIHLHOCTH
yaensoT MHoro BHuUMaHuA. [lo ompene-
neauro C.M. UnisiieHko, MHHOBAILMOH-
HYIO JIeSTEIbHOCTh CIEAYeT IOHUMATh
KaK BHJ ACATEIBHOCTH CyOBEKTOB X035~
CTBOBaHMWSI, HAIPaBICHHBI Ha TOsBIIE-
HUE HOBBIX WJIM YCOBEPUICHCTBOBAHHBIX
pemeHnii, oOpMIICHHBIX B WHHOBAITHSIX
[3, c. 97]. Cneundrka WHHOBALIMOHHON
JIeATEJIBHOCTU CBsI3aHa C JOJTOCPOYHBIM
XapakTepoM IOJTyYeHHs! pe3ysIbTaToB, Mo-
BBIIIEHHBIM PHCKOM, HENpeacKa3yemMo-
CTBIO PE3YJIbTaTOB, MOTEHIIMAIBLHO BBICO-
KUMU IPUOBUIIMH.

VnHOBanmoHHas AESTEIBHOCTE — 3TO
BHJ AEATEIBHOCTH, CBSI3aHHBIH C TpaHC-
(bopmanueit naeil (kak mpaBHUIIO, PE3ylib-
TaTOB HAyYHBIX HCCIICIOBAaHUHM W paspa-
OOTOK WJIM APYTHX HAYYHO-TEXHUYIECKHUX
JTIOCTH)KEHHH) B HOBBI WJIM yCOBEpIICH-
CTBOBAHHBIM INpPOAYKT, BBEICHHBI Ha
PBIHOK, B HOBBI WJIM YCOBEPIICHCTBO-
BaHHBIA TEXHOJOTMYECKUU Mpolece, KO-
TOpBIM MCIONB3YeTCS B IMPAKTUYECKOH
JIeATENIbHOCTH, WJIM B HOBBIA MOIXON K
OCYIICCTBICHHIO  COLMAIBHBIX  YCIyT
[5,c. 191].

CormacHo cratbe 325 Xo3siicTBEH-
HOTO KOJieKCa YKpauHbl WHHOBAIMOHHOU
NIeSITETBHOCTRI0 B cdepe XO3sHCTBOBA-
HUSL SIBJSIETCS ICSITETTbHOCTD yYaCTHHKOB
XO3SIICTBEHHBIX ~ OTHOIIEHHH, KOTOpast
OCYLIECTBIISIETCS. HAa OCHOBE peasn3a-
LMY MHBECTULMH, C LEIbIO BBITOJHEHUS
JIOJITOCPOYHBIX Hay4YHO-TEXHUYECKUX
MIPOrpaMM C JI0JITOBPEMEHHBIMU CPOKaAMH
OKYMaeMOCTH PACXOI0B U BHEAPEHUE HO-
BBIX HAYYHO-TEXHHYECKHUX JOCTHIKECHHUI
B IPOU3BOJCTBO U Jpyrue cdepbl odIe-
CTBEHHOM >KM3HHU.

B crarse 1 3akona Yikpaunst «O0 uH-
HOBAI[IOHHOW JEATeIbHOCTHY» HHHOBAIIN-
OHHAsl JIESITEIFHOCTh OIpENeNsieTcs Kak
JIeSITeIbHOCTh, KOTOpasi HarpaBjeHa Ha

UCIIOJNB30BAaHUE M KOMMEPLUAIM3ALHIO
pE3yJIbTaTOB HAy4YHBIX MCCIEAOBAHUN U
pa3paboTOK W TPEAONpPEAENseT BBITYCK
Ha PHIHOK HOBBIX KOHKYPEHTOCHOCOOHBIX
TOBApOB M YCIYT.

VIHHOBallMOHHAS JICSITENILHOCTD, 10
ONPEJICTICHUIO TEOPETUKOB HMHHOBALIUM,
AMeET JBOMHOM XapakTep, KOTOPBINA BbI-
3BaHO HEOOXOIMMOCTBIO yd9era CIeny-
tomux (akropos. IlepBeiM  (axropom
SBIIICTCSl PUCKOBAHHOCTh CO3/aHHS H
BHEJIPEHUE HOBUHKHU. DTOT PUCK HE TOJIb-
KO CBSI3aH C HEOIIPE/IENICHHOCTBIO IOJTy-
YeHHs TOJIOKHUTEIBHOTO pe3yabTara, HO
U C BBICOKOW CTENEHbI0 HEONpeeIeHHO-
CTH KOJIMYECTBAa HEOOXOMMBIX PECYPCOB.
BropbiM (hakTOpoM SIBIISICTCST TBOPUESCKUIL
XapakTep HMHHOBALMOHHOIO IIpoliecca,
KOTOPBIH JIOJKEH OOBEAMHATHCS C KOH-
TPOJIEM €T0 pe3yNIbTaTOB, HAYMHAS OT Ha-
4JaIbHOH HJen K BHeApeHuto [6, c. 47].

OOBEKTOM HMHHOBALIMOHHOMN JIESITEIIb-
HOCTH SIBJISIETCS] MHHOBALMSL. 3aKoH YKpa-
uHbl «O0 HHHOBALIOHHOMN JIEATEILHOCTI
TPaKTyeT HMHHOBALMIO TakUM 00pa3oM:
WHHOBAIlMM — HOBOOOpa3oBaHHbIE (TIpH-
MEHEHHbIE) U (W) yCOBEpIICHCTBOBAH-
HbIe KOHKYPEHTOCIIOCOOHBIE TEXHOJIOIHH,
MPOIYKIMS WM YCIIYTH, a TAKKe OpraHu-
3aI[MOHHO-TEXHUUECKUE PEIICHHS TIPOU3-
BOJICTBEHHOT'0, /IMHHUCTPATHBHOIO, KOM-
MEpUECKOT0 WJIH JIPYTOro XapakTepa, KOTo-
pBle CYIIECTBEHHBIM 00pa3oM YIyqIIaloT
CTPYKTypy ¥ KadeCTBO IPOU3BOICTBA M
(nm) cormansHOi cdepst [7, cr. 1].

BriepBble TepMUH «MHHOBALM» ObLI
ynorpebieH B Hayane XX Beka OCHOBO-
MOJIOKHUKOM TEOPUM MHHOBAIMH M WH-
HOBAIMOHHOTO pasputus . Illymmere-
poMm [8, c. 77], KOTOpHBIi paccMmaTpuBai
WHHOBAIIUM U MHHOBAIL[MOHHYIO JIESTElb-
HOCTh KaK JBHKYIIHE CHJIbI SKOHOMHYE-
ckoro passutus. Ilo ero ompenenenuto,
WHHOBAIIUSL — 9TO BOIUIOIICHUE B JKHU3Hb
HOBOW KOMOWHAIIMH PECypCOB, KOTOpast
CrocoOHa YJIOBJIETBOPSITH HOBBIC HYKIBI.
Pesyneratom pa3pabOTKM WHHOBAIMOH-
Hoii Teopun M. Illymmerepa GbLIo Ompe-
JIeJIeHNe MHHOBALMU KaK KOMMEPYeCKOi
pean3aiuy OpUTHHAIBHOIN MJIeH HOBOTO
MPOAYKTA, TEXHOJIOIMYECKOTO MIIM Opra-
HHU3ALHOHHOTO PEILICHUS.

Bce moaxozpl K ONMpeiesieHuIo MOHs-
THUSI «MHHOBAIMS» MOXKHO pas3leluTh Ha
JIBa HAIIPABJICHHUS:

1) onpeneneHne NHHOBALINH, KaK TIPO-
ecca;

2) ompeznereHUe WHHOBAIWH, KaK pe-
3yJbTara.
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OHaKo HanOOJIBLIErO PACIPOCTPAHE-
HHS TPHOOpPENN B3IVIsLAbl HA MHHOBALHIO
KakK pe3ysbTaT MHHOBAI[MOHHOW IEsATelb-
HOCTH.

. Illymmerep pasnudan msTh THIOB
MHHOBaLUN:

1) HOBBI WM YCOBEPIICHCTBOBAH-
HBII IPOIYKT;

2) HOBBIH METOJI TIPON3BOJICTBA;

3) HOBBII PBIHOK COBITA,;

4) HOBBIE METOJIbI YIIPABICHHUS;

5) HOBOE ChIpbE, MaTEPHUAIIbI UIIU KOM-
IUIEKTYIOIIHUE.

3akoHOJaTeNb B KauecTBE OOBEKTOB
MHHOBALIMOHHON JIESITENbHOCTU OMpejie-
nsiet [7, cT. 4]:

— VMHHOBALIMOHHBIE TIPOTPAaMMbI H
MIPOEKTEL;

— HOBBIE 3HAHWS U HHTEJUICKTyaIbHbIC
MIPOIYKTHI;

— TIPOM3BOACTBEHHOE O00OpY/IOBaHUE
U IIPOLIECCHI;

— uH(PACTPYKTYpY MPOU3BOACTBA U
MPeANPUHUMATEIbCTBA;

— OpraHM3allOHHO-TEXHUYECKHE pe-
IIEHUs] TPOU3BOACTBEHHOIO, aJMHHU-
CTPaTUBHOTO, KOMMEPYECKOrO WM JApY-
TOro XapakTepa, KOTOPbIe CYIECTBEHHBIM
00pa3oM yJIydIIaroT CTPYKTYpy M Kaue-
CTBO IIPOM3BOJCTBA, U (MIM) COLUATIBHOMN
chepsr;

— CBIPBEBBIE PECYPCHI, CPEACTBA HX
00bIYM M TepepaboTKH; TOBapHas Ipo-
JTyKIIHS;

— MeXaHW3MbI ()OPMHUPOBAHUS TIOTpe-
OUTEIBCKOTO PhIHKA M COBITA TOBapHOMN
MPOIYKLHUH.

[maBHOI 1enpl0 rocygapcTBEHHOH
MHHOBALIMOHHOHN MONMUTHUKH SIBIISIETCS CO3-
JlaHWE COIHATIbHO-IKOHOMUYECKHX, Opra-
HU3AIMOHHBIX U MPABOBBIX YCIOBUH IS

3¢ }eKTUBHOTrO BOCIPOU3BEACHHUS, Pa3BU-
THSL M HCIIOJB30BAaHMS HAy4HO-TEXHHYE-
CKOTO MOTEHIIMaJa CTpaHbl, o0ecrieyeHue
BHEIPEHUSI COBPEMEHHBIX IKOJIOTHYECKU
YHCTBIX, 0E30MaCHBIX, YHEPro- U pecyp-
cocOeperaromux TeXHOJIOTUi, IPOU3BOI-
CTBa U PEAJIU3alK HOBBIX BHIOB KOHKY-
peHTOCTIOCOOHO# npoaykuuu [7, cT. 3].

B wacti 1 crarem 328 XossiicTBeH-
HOT'O KOJIeKCa YKpauHbl OTMEYACTCsl, YTO
TOCYAapCTBEHHOE PEryJIUpOBaHHE HHHO-
BAllMOHHOW JIESITEILHOCTH OCYIIECTBIIS-
eTcsl Iy TeM:

— ONpe/eeHns MHHOBALMOHHOH Jie-
ATEIBHOCTH KaK HEOOXOIMMOMN COCTaBIIA-
IOIEHl MHBECTHUIIMOHHONH W CTPYKTYPHO-
0TpacieBOl NOJUTHKH; (OPMUPOBAHUE U
obecrieueHre peanu3alii WHHOBAIUOH-
HBIX POTPAMM H IIEJIEBBIX IIPOCKTOB;

— CO3JIaHHE YKOHOMHYECKHUX, MPaBO-
BbIX M OpPraHU3AllMOHHBIX YCIOBUIl ISt
obecrieueHHs: TOCYIaPCTBEHHOTO PeryJiu-
POBaHUsI HHHOBAIIHOHHOM JIESTEIBHOCTH;

— CO3/1aHHE M COAEHCTBHE Pa3BUTUIO
UHQPACTPYKTYpbl MHHOBALIMOHHOH Jiesi-
TEJILHOCTH.

Jna  obecrieyeHUss HHHOBAIIMOHHOTO
HaNpaBlICHUsI Pa3BUTHS HAIMOHAJIBHOTO
X03sHCTBa HEOOX0MUMO dPHEKTUBHOE HOP-
MAaTHUBHO-IIPaBOBOE OOeCIieuyeHHe. 3aKoHO-
JIATENbCTBO YKpauHbl B chepe MHHOBALH-
OHHOM JesiTeTIbHOCTH Oaszmpyercs Ha Kon-
CTUTYLMH YKpauHbI U COCTOUT M3 3aKOHOB
Vipaunbl «O0 HWHHOBAIMOHHOW JesTEIb-
HOCTI, «O0 HHBECTUIIMOHHOM JICSTEIBHO-
cti», «O Hay4HOH M HAyYHO-TEXHHYECKON
JeSTeIIbHOCTIY, «O Hay4HO# 1 Hay4HO-TeX-
HHMYECKOH KcrepTH3e», «O CrenraibHOM
pPEeXHME HMHHOBALMOHHOH JICATEIIbHOCTH
TEXHOJIOIMYECKHX TapKoB», «O crernuab-
HOHM SKOHOMHYECKOl 30HE «SIBopoB», «O
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NIPUOPUTETHBIX HAINPABICHUAX HWHHOBALM-
OHHOM JIeATETbHOCTY B YKpanHe» U Apyrux
HOPMATUBHO-TIPABOBBIX ~AKTOB, KOTOPBIE
PErylIMpyIoT O0LIECTBEHHbIC OTHOILCHUS B
cepe HHHOBAIIMOHHOU JIesATeIbHOCTH (Ta-
omiua 1) [7, et 2].

Pacxoxnenust u mpoOensl AeHCTByIO-
IIETO 3aKOHOAATENhCTBA MPEMSTCTBYIOT
(DYHKIIMOHMPOBAHMIO U HE JJAIOT BO3MOXK-
HOCTH HAQJIQJNUTh CUCTEMY HWHHOBAIIMOH-
HOTO pas3BuThs. Hecobronenne mpuHIN-
11a CUCTEMATU3allii, COITIACHO KOTOPOMY
JnoibkHa  (QOpMHUpOBaThCs CHCTEMA  3a-
KOHOJIATENbCTBA, HE JAET BO3MOXKHOCTH
obecreynTs COIIACOBAaHHOCTh HOPM U
LIEJIOCTHOCTh MOZIEIM HOPMAaTUBHOTO pe-
TYITUPOBAHUSI MHHOBAIIMOHHOW JEsTeNb-
Hoctu. Hecobmronenne mnpuHImma cra-
OMIBHOCTH TPABOBOTO PETYIHMPOBAHUS
JUIIAET BO3MOXKHOCTH I(PPEKTHBHO pas-
BHBAaTh MHHOBAIIHOHHYIO JIEITEIFHOCTb.

HWccnenoBatenn cUCTEMBI TOCyaap-
CTBEHHOTO PETyIHPOBAHNSI MHHOBAI[MOH-
HOU MH(PACTPYKTYphI yTBEPIKAAIOT, YTO
IJIaBHEHIIeH npeanochuiko G QpeKTrB-
HOTO Pa3BUTHsI MHHOBAIlMOHHOTO Tpes-
MPUHUMATEIbCTBA SIBISIETCS  HaJEXKHAas
mpaBoBasi 0a3a ee JEATENbHOCTH M Jie-
JAl0T yJapeHue Ha XaOTHYHOCTH U 3a-
MEJICHHOCTH PEeaKIM{ 3aKOHOAATENs Ha
TUHAMUKY W3MEHEHUH B cepe HOBOBBE-
nenwii [9, c. 191].

OCHOBOIl MexaHHW3Ma TOCYIapCTBEH-
HOTO YIIpaBJICHUs] WHHOBAIIMOHHOW Jie-
SATENFHOCTRIO  JOJDKHBI  OBITH  Takue:
CHCTEMA TOCYJapCTBEHHON MOAJIEPKKH
(yHIaMEHTAJIBHBIX W NPUKIAJHBIX HC-
CJIEIOBAHUI; CHCTEMa CTUMYIHUPOBAHMS
HMHHOBALlMOHHOTO MIPeATPUHUMATEb-
cTBa; cucteMa (GopM M HCTOUYHHKOB (u-
HAHCHPOBAHUS UCCIIETOBAHUH.

Tabnuna 1

3akoHoaaTe/ibHASI 6232 MHHOBALIMOHHOM 1eITeJIbHOCTH

Ha3Banue 3akoHa

OcCHOBHOE coJiep)KaHHe

1 «0O0 MHHOBALMOHHOM
JIEATEILHOCTH

OmnpenenseT nMpaBoBbIe, SKOHOMHYECKHE M OPTaHU3ALHOHHBIE OCHOBBI TOCYAaPCTBEHHOTO PETy-
JIMPOBAHMSI HHHOBALMOHHOM JIEATEIbHOCTH B YKpanHe, yCTaHABIMBACT POPMBI CTUMYJITUPOBAHHUS
roCyAapCcTBOM HMHHOBALIMOHHBIX IpoueccoB. HampaBieH Ha MOANCPKKY pa3BUTHS DKOHOMHKHU
YKpauHbl HHHOBALIUOHHBIM ITyTEM.

2 «O0 MHBECTUIIMOHHON
JIESITEIILHOCTI

OmnpenensieT 00IIHe PABOBbIE, YKOHOMUIECKHE U COIMAIbHBIC YCIOBUS HHBECTUIIMOHHON JIesI-
TEJILHOCTH Ha TeppUTOpHUHU YKparHbl. HarpasiieH Ha 3()()eKTHBHOE HHBECTHPOBAHHE SKOHOMUKHI
VKpauHbl, pa3BUTHS MEK/LyHAPOIHOTO 3KOHOMHUYECKOTO COTPY/JHUYECTBA U MHTETPALMH.

3 «O Hay4HOMI
1 Hay4YHO-TEXHHIECKOH
JeSTETbHOCTI»

Onpe}lenﬂeT IIPpaBOBLIC, OPIraHU3AllMOHHBLIC 1 q)HHaHCOBBIe OCHOBBI (l)yHKIlI/IOHI/IpoBaHI/Iﬂ " pas-
BUTHUSA Hay'-[HO-TeXHPI‘-IeCKOﬁ c@)epH, CO34a€T yCJIOBUA NI Hay'-[HOﬁ u Hay‘[HO-TeXHPI‘IeCKOﬁ A~
TEJIBbHOCTH, obecrieueHne HYXI O6H.IeCTBa " rocygapcTsa B TEXHOJIOI'MICCKOM Pa3BUTUU.

4 «O HayuHOH
1 HAyYHO-TEXHUYECKON
JKCIIEPTU3E»

OmnpernensieT NpaBoBble, OPraHU3ALMOHHbBIC U (PMHAHCOBBIE OCHOBBI KCIIEPTHOH AEATEIBHOCTH B
Hay4HO-TEXHHYECKOH c(epe, a Takxke 00II1e OCHOBBI U IIPUHIHUIIBI PETYITMPOBAHKS OOIIECTBEHHOTO
OTHOLIEHHUS B 00JIACTH OPraHU3alUK M ITPOBEJICHHS HAyYHOH M HayYHO-TEXHUYECKOH SKCIIEPTH3BL.
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5 «O crieruaabLHOM
pEeKMME HHHOBAIHOH-
HOM JIEATETBHOCTH TEX-
HOJIOTHYECKUX MAPKOB»

Onpeaenﬂe’r IIpaBOBBIC 1 SKOHOMHUYECKNE OCHOBBI BHCAPCHUS U q)yHKHI/IOHI/IpOBaHI/IH cricnralib-
HOTI'0 peXuMa HHHOBaHHOHHOﬁ JACATCIBPHOCTHU TEXHOJIOTUYECKUX ITapKOB.

6 «O crnenuanbHOU KO-
HOMHYCCKOMN
30He «SIBOpOB»

OmnpernernsieT MopsIOK CO3/1aHMs, JIMKBUAAINH U 0COOCHHOCTH MeXaHH3Ma (YHKIMOHHPOBAHUS
CHEeUAIBbHON SIKOHOMUUECKON 30HBI «SIBOPOBY.

7 «O pHOPUTETHBIX
HaIpaBICHUAX
HMHHOBAaLIMOHHOMN
JIeSATeNbHOCTH

B YKpaunHe»

Omnpezenser NpaBoBble, SKOHOMHUYECKUE U OPraHU3AIMOHHBIE OCHOBBI ()OPMUPOBAHHUS LIEJIOCT-
HOU CHCTEMBI MPUOPUTETHBIX HANIPABIEHU NHHOBAIIMOHHON JESTENBHOCTH U UX peaau3aluy B
VYkpaune. 3aKoH MpejHa3HadeH Ui o0ecredeHHss MHHOBAIMOHHOM MOJIENH Pa3BUTH S3KOHOMUKHI
MyTeM KOHIIEHTpPAIMH PECypCcOB IroCy/lapcTBa Ha MPUOPUTETHBIX HANpPaBICHUSX HAYYHO-TEXHM-
YECKOro OOHOBJICHHUS IPOU3BOJICTBA, MOBBIICHHE KOHKYPEHTOCHOCOOHOCTH OTEUECTBEHHOIT IPO-
JIYKIUHU Ha BHYTPEHHEM U BHEIIHEM PHIHKAX.

OCHOBHBIMH HANpaBJICHUSMHU  BIHU-
SHUS TIPABUTEIHCTBCHHBIX OPraHOB Ha
MpOIecChl WHHOBAIIMOHHOW JEATEeNFHO-
CTH SIBIISIIOTCS TUTAHUPOBaHME, (PUHAHCO-
BO-KpPEIUTHOE PEryJIHpOBaHUE, CTHMYIH-
poBaHue, TPaBOBOW MOPSJIOK W OpPraHH-
3ausl IPOU3BOICTBEHHOM JISSITEEHOCTH.

MuBecTupoBanre  MHHOBALIMOHHON
NeSITENIbHOCTH  OCYILIECTBIISIETCSl  4epe3
JIOJITOCPOYHBIC  BIOKEHHS  PA3IUYHBIX
BHUJIOB HMYILECTBA, WHTEIUICKTYyalIbHBIX
LIEHHOCTEH M WMYIICCTBCHHBIX IpaB B
00BEKTHI XO3IMCTBEHHOM JICATCIIBHOCTH C
LeJIBI0 TIONTyYeHNs] TPUOBIIA WK TOCTH-
AKEHHs JIPYroro CouanbHoro 3 gexra.

CornacHo yacTH 2 ctaThy 326 X03siii-
CTBEHHOTO KOJieKca YKpauHBI (hopMaMu
WHBECTUPOBAHUSI HMHHOBAIIMOHHOW Jiesi-
TEJIBHOCTH SIBJISIIOTCSl TOCYJapCTBEHHOE
(KOMMYHAJIBHOE), KOMMEpPYeCKOe, COLH-
aNbHOE, NHOCTPAaHHOE U COBMECTHOE WH-
BECTHPOBaHHE.

OnHUM U3 aJBTEPHATUBHBIX CIOCO-
0OB BOCCTaHOBJICHUS W MOJCPHU3AIUHI
HAIIMOHAJIbHOW JKOHOMHMKH Ha OCHOBE
00beANHEeHNST aKTHBOB TOCYIapCcTBa C HH-
BECTHIIMOHHBIMH, YIPABICHUCCKUMH U
IPYTHMH PECcypcaMd YacTHOTO CEKTopa
SIBJSIETCSl TOCYAapCTBEHHO-YaCcTHOE Map-
THepcTBO.  OpraHu3alMOHHO-TIPABOBHIE
OCHOBBI B3aUMOJICHCTBUSI TOCY/IAPCTBEH-
HBIX NAPTHEPOB C YaCTHBIMH MapTHEPAMHU
1 OCHOBHbBIE TIPHHIIUITBI TOCYIaPCTBEHHO-
YaCTHOTO MapTHEPCTBA OMPEJIEICHO 3aK0-
HOM Ykpauus! «O rocygapcTBeHHO-YacT-
HOM TIApTHEPCTBE», KOTOPHIA BCTYNHI B
cmry 31 okts16ps 2010 T

KoopnuHanuroo MOATOTOBKH U pean-
3alMI0 TIPOEKTOB TOCYJapCTBEHHO-YaCT-
HOTO TApTHEpPCTBA Ha YPOBHE OpPraHOB
TOCYJapCTBEHHOH BJACTH OCYIIECTBISET
JlemapraMeHT WHBECTHIIMOHHO-MHHOBA-
LIMOHHOH TMOJIUTUKY U Pa3BUTHS rocyaap-
CTBEHHO-YaCTHOTO MapTHepcTBa MUHU-

CTepCTBAa HKOHOMHYECKOTO DPA3BUTHS U
TOPrOBIIM YKPAaUHBI.

locynapcTBeHHO-UacTHOE TapTHEP-
CTBO SIBJISIETCSl PEaJIbHOM aJIbTepHATH-
BOM MeTonaM OIO/KETHOTO (hPMHAHCUPO-
BaHWS MHHOBAI[MOHHOH NESATEIbHOCTH.
B kadecTBe HCTOYHHMKOB (UHAHCUPO-
BaHUS TOCYJapCTBEHHO-YaCTHOTO Iap-
THEepCTBa CTaThei 9 yKazaHHOTO 3aKo-
Ha OmpejeseHbl (pUHAHCOBBIE PECYpPCHI
YaCTHOTO MapTHepa; 3auMCTBOBAHHBIC
(MHAHCOBBIE PECYpPChI, CPEACTBA TOCY-
JTapCTBEHHOTO M MECTHBIX OIOIKETOB,
JpyTue WCTOYHUKH, HE 3alpelieHHbIC
3aKOHOJATENECTBOM. A TOCYZapCTBO
MOXeT Opath Ha cebsi QyHKIUHU cTpa-
XOBAaHUS PHCKOB MHHOBALIMOHHBIX IPO-
€KTOB, IPEIOCTABIATh T'APAHTUHN U OKa-
3bIBaTh COJCHCTBHE IPUBICYCHHIO YaCT-
HBIX CPEJICTB JJIS peajlu3alud NPOeKTa
B 3HAYUTENILHO OOJBIINX 00bEMAX, YeM
5TO BO3MOXHO 3a CYUET TOCYIApCTBCH-
HBIX KPEAUTOB MM CyOBCHIIMH.

BeiBoabl. TocynapcTBeHHO-uacTHOE
MApTHEPCTBO JIOJDKHO aKTUBHO pPa3BU-
BaTHCSl IMEHHO B MHHOBAIIMOHHOM cdepe,
KoTopast OyneT oOKa3bIBaTh ConeiicTBHE
CO3[aHMI0 KOHKYPEHTOCIIOCOOHOH 9KO-
HOMMKH U IIE€pexojia Ha MHHOBAI[MOHHBIN
myTh pas3BuTus. JlanpHeiiiero uccieno-
BaHUS TpPeOyroT MpoOseMbl CHCTEMaTH-
3aIMu AEHCTBYIOLIEr0 3aKOHO/ATENILCTBA
B cepe MHHOBALMOHHON NEATEIbHOCTH
n obecriedeHHs: JEHCTBEHHOTO KOHTPOJIS
HaJ eTo COONIIONCHUEM.
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CIIOCOBBI MTPOTUBOJIENCTBUSA HAPYIIEHUIO
YCTAHOBJIEHHOI'O IOPAAKA OPTAHU3ALIUUA ITPOBEIEHUSA
MUPHBIX COBPAHUI I'PA’KIAHAMU YKPAUHbBI

Errenns KOBPYCEBA,
MpernoaaBareib

I[HerOHCTpOBCKOFO HallMOHAJIBHOI'O YHUBEPCUTETA UMCHU Onecs FOanpa

Summary

The article analyzes the rules establishing the rights and freedoms of citizens in Ukraine to peaceful Assembly and responsibility
for their violation, and suggests ways of improving the legislation in this sphere. Focusing on the need for improvement of the
mechanism of realization of the right to mine sbor in the context of the adoption of the relevant special law and be held accountable

for its violation.

Key words: peace assembly, liability, tort, prohibitions, restrictions.

AHHOTAUA

B crarbe mpoaHann3upoBaHEl HOPMBI, KOTOPBIE YCTAHABIMBAIOT IpaBa M CBOOOBI TpaKIaH B YKpawHE HA MUpHBIE COOpaHus 1
CIOCOOBI IIPOTUBOICHCTBUS HAPYILCHHUS YCTAHOBICHHOTO MOPSAKA TPOBEICHNS MUPHBIX COOpaHUid, a TAKKe IIPEIOKEHbI Y TH YCO-
BEPILCHCTBOBAHMS 3aKOHOJIATENIbCTBA B 3TOH cepe. CaenaH akIEeHT Ha TOTPEOHOCTH YCOBEPILICHCTBOBAHUS MEXaHM3Ma pealn3aluy
IIpaBa Ha MUPHBIE COOPAHHS B KOHTEKCTE MPUHSATHS COOTBETCTBYIOIIETO CIIEIIMATBHOTO 3aKOHA M HEOTBPAaTHMOCTH OTBETCTBEHHOCTH

3a ero HapyuIeHHe.

KuioueBbie ciioBa: MHUPHOE coGpaI—me, OTBETCTBCHHOCTD, IIPABOHAPYIICHUEC, 3aIIPCT.

IMocranoBka mnpodiembl. Dopmu-
pOBaHUE IIPABOBOIO I'OCYIApCTBa B KOH-
TEKCTe EBPOMHTErpaluy 00yCIIOBINBACT
coznaHue  A(GQPEKTHBHOIO  MeXaHH3Ma
peain3aluy KOHCTUTYLMOHHBIX IIPaB M
cBOOO/I TpakAaH Ha MHUpHBbIE COOpaHUs.
VYeunenue OOLIECTBEHHOTO CO3HAHHMSA M
OTBETCTBEHHOCTH 3a Cynb0y rocyaapcTBa
BBI3BIBAET CTPEMIICHUE JIOAEH peanabHO
y4acTBOBATh B PELICHHU MOJUTUYECKHX
po0ieM, KOTOpbIE KacaroTcs OOIIEerocy-
JTApCTBEHHBIX MHTepecoB. CoracHo cTa-
tuctuke MBJ VkpauHsl B npeasiaymem
roxy 6wut0 TpoBezeHo 63 001 monuTHye-
ckuii mporect [1]. Ilpu ocymecTBienun
9THUX IpaB U cBOOO] HE JOJDKHO OBITH MO-
csraTesbCTB Ha IIpaBa U CBOOOIbI, YECTh U
JIOCTOMHCTBO JIpyrux Joaei. OnHako Ha
CETOIHSIIHUN IeHb B YKpauHe He IPUHST
3aKOH, KOTOPBIIl Peryjupyer 9ToT BOIIPOC,
OTCYTCTBYET MEXaHU3M peaau3alluu OT-
BETCTBEHHOCTH 3a ONAacCHbIE MOCIEICTBHSA
ux Hapymenus. OOlien3BecTHble COObI-
THsI, KOTOPBIE COCTOSIIMCH OceHbto 2013
roga Ha IUIOIIAJM HE3aBUCHMOCTH B T.
Kuese, cBUIECTEIBCTBYIOT 00 3TOM JIyY-
1€, 4eM Jro0ble J0Ka3aTesibeTBa. B cBsi3u
C 3THM €CTh NOTPEOHOCTb B COBEpILICH-
CTBOBAHUHU JIEHCTBYIOIIEH HOPMAaTHBHOMN
6a3bl B chepe 00ecredeHunst ITUX MPaB.

OTeuecTBEHHBIE YUCHBIE I0CTATOYHO
BHMMAaHUs YAEIWIO KOMMEHTapHsM OT-
HOCHUTENIHO aJIMHUHHUCTPATHUBHOH OTBET-
CTBEHHOCTH 32 HapylIeHHE TOpsIKa MH-
THHTOB, YJIIMUHBIX TIOXOZ0B M JJ€MOHCTpa-
1uii coOpanuii,anmenHo: B.b. ABepbsHoB,

AM. Bannypka, [I.H. Baxpax, 10.I1. bu-
11K, A.C. Bacunsesa, 1.I1. [onocHuueHko,
N.B. onuna, C.B. Kusanos, O.I1. Kito-
munuenko, B.K. Konmnakos, C.A. Koma-
pos, A.T. Komstok, A.W. Ocranenxo, P.C.
ITaBnoBcekuii, B.I1. Ilerkos, B.I. Ilo-
mumyk, JLJI. Tlomos, M.C. CamoreH-
ko, IO.M. Ckyparos, I0.A. Tuxomupos,
B.A. IOcymnoB u npyrue. B To xe Bpems
BOTIPOC OTHOCHTEIBHO MPAaKTUIECKOH pe-
aJM3alyy TpakIaHaMHK TIpaBa Ha MUPHBIC
coOpanus B YKpawHe NMPEenMYyIIeCTBEHHO
M3y4aroTCsl OOIIECTBEHHBIMH HETOCYyap-
CTBEHHBIMH ITPABO3AIIUTHBIMI OpraHU3a-
[USIMH, @ HE FOPHCTaMH, TIOATOMY HYXK/1a-
I0TCSI B FOPUANIECKOM HCCIIEIOBAHHH.

Lens naHHOTO HCCIIEIOBaHUS 3a-
KIIFOYAaeTCsl B MCCIICIOBAHUM COCTOSTHHS
HAy4yHO! pa3paboTKH BOMPOCOB OTBET-
CTBEHHOCTH 32 MPEMSATCTBIEC MUPHBIM CO-
OpaHusiM B YKpauHe.

H3n0:xeHne 0CHOBHOTO MaTepHaJia.
[IpaBo rpaxkgaH coOMpaThCs MHUPHO SIB-
JISIETCSI HEOTHEMIIEMBIM, €CTECTBECHHBIM
MIPaBOM Ka)kJIOTO YeJIOBEKa 1 Ba)KHBIM YC-
JIOBUEM TIPH pealin3aliiy CBOOOIbI BBIpa-
JKEHUS] MAPOBO33PEHHSI I BEPOHCIIOBE/IA-
HUsI, yOSKICHWI, UCTIONB30BAHUS U Pac-
npoctpaneHus HH(GopMaum, cBOOOJHOM
Pa3BUTUU CBOCH JIMYHOCTU M peai3aiuu
MOJUTUYSCKUX B3MISZOB, & TAKIKE OIHOM
U3 KOHCTUTYIMOHHBIX TapaHTUHl [IeMO-
KpaTu3anuy oomecTna.

Crarest 39 Koncturymmm VYkpan-
HBl yCTaHaBIUBaeT: «IpaxmaHe WMEIOT
MIpaBO COOMPATHCS MUPHO, 03 OpyXHS U

MIPOBOJIUTH COOpPAHUSI, MUTHHTH, TTOXOJIbI
1 JIGMOHCTPALIMH, O IPOBEICHUH KOTOPBIX
3a0J1arOBpEMEHHO M3BEIAIOTCSL OpPTaHbl
HCIIOJHUTENIPHOM BJIACTH WJIM OpraHsbl
MECTHOro camoymnpasienus. OrpaHnye-
HUE OTHOCHTEIBbHO pEeaM3al{y HTOro
IpaBa MOYKET yCTaHABIMBATHCS CYIOM B
COOTBETCTBHH C 3aKOHOM M TOJILKO B HH-
Tepecax HalMOHAJIBHON Oe30IaCHOCTH U
OOIIECTBEHHOTO TOPsi/IKA C IEIBI0 Tpe-
JOTBpAIICHUS OCCIIOPSAKOB MM TPECTY-
IUICHUH, JUIs 3[paBOOXpAHCHMSI Hacele-
HUsSI WM 3aI[ATHI IPaB U CBOOO IPYrHX
monei» [2].

Kpome Toro, Ha obecrieuerne cBo0o-
bl MUPHBIX cOOpaHHil B YKpauHe JIei-
crBytor OOIIas jexiapauus npaB 4eso-
Beka (ct. 20) [3], koTOpasi rapaHTHpyeT
MpaBO Ha CBOOOAY MHPHBIX COOpaHuUit
u accoumanuii; MexayHapoaHBI MakKT
0 TPOXAAaHCKUX W IOJUTHYECKHX Mpa-
Bax (ct. 21) [4], mpu3Haromuii MpaBo Ha
MHUpHbIe coOpanust; KoHBEHIMS O 3aliu-
TE TpaB YeJOBEKa W OCHOBHBIX CBOOOJ
(ct. 11) [5], ycranaBnmBaromas mpaBo Ha
cBOOOTy MHPHBIX COOpaHHH 1 Ha CBOOOIY
00BEIMHEHUS C APYTHMH, BKITIOYAs TPABO
co3/1aBaTh NMPO(ECCHOHAIBHbBIE COI3bl U
BCTYNarh B HUX JUIS 3aLIUThI CBOMX MHTE-
pecoB. Ha3zBaHHbIe JOKYMEHTBHI TIpeIara-
0T YCTQHOBHUTb 3aKOHHBIC OIPAHHYCHUS
coOpaHuii B HMHTEpecax HalMOHAIbHOU
0e30MacHOCTH U OOUIECTBEHHOTO MOPSI-
Ka, IPEAOTBpAILCHHUs OSCIIOPSIIKOB U ITpe-
CTYIUICHHH, B TOM YHCJIC MHJIUTAPH3UPO-
BaHHBIX, JUIS 3/[PaBOOXPAHCHHS U HpPaB-
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CTBEHHOCTH WJIM 3alllUTHI TIPaB 1 CBOOOA
JPYTUX JIML, KOTOPbIE MOTYT OBbITh peaJu-
30BaHbl TOCYAAPCTBEHHBIMU OPraHaMH.

Ucxona n3 nmomoxkenuii 1. 1 4. 1 ¢T. 92
Koncturymuu YkpauHbl 0 TOM, YTO HC-
KIIIOUUTENBHO 3aKOHAMU OMPEAeNSIOTCS
mmpaBa M CBOOOJBI UEIIOBEKA M Tpakia-
HUHA W TapaHTH{ 3THUX IIpaB U CBOOOT,
YKpauHCKOMY OOLIECTBY HEOOXOIMMO
MIPHUHSTHE COOTBETCTBYIOIIETO CHEHAIIb-
HOTO 3aKOHa, B YaCTHOCTH, KOTOPBIH JeT-
KO OIpPEAEIUT OCHOBAaHMS OrpaHUYEHUS
IIpaB rpa)<aH Ha MPOBEIEHHE MAaCCOBBIX
cobpanwmii. CormacHo 1. «6» 4. 1 ct. 38 3a-
KkoHa YkpauHbl «O MECTHOM CaMOYyIpaB-
JIEHUU B YKPauHe» «PELICHUs] B COOTBET-
CTBHH C 3aKOHOM BOTIPOCOB O IPOBEJCHUN
coOpaHuii, MUTUHTOB, MaHupecTanuii u
JEMOHCTpAIMH, CHOPTUBHBIX, 3PEIHUII-
HBIX M JIPyTUX MAacCOBBIX MEPOTPHSTHII;
OCYILIECTBICHNE KOHTpOIS 3a obecriede-
HUEM TpU WX HPOBEIACHUH OOIIECTBEH-
HOTO TOPSIIKA» OTHECEHO K JIeIerHpo-
BaHHBIM ITOJTHOMOUHSIM MCIIOJHUTENBHBIX
OpPraHOB CEIIbCKHUX, MOCEIKOBBIX, TOPOJI-
CKHX coBeToB [6]. OnmHako peaau3aius
OpraHaMM MECTHOTO CaMOYIIPaBICHUS
MOJIHOMOYMH OTHOCHTENBHO obecreye-
HUSI TIPOBEJICHUS, B YaCTHOCTH, MUPHBIX
MeponpuaTHid  (coOpaHuid, MHTHHIOB,
MaHu(ecTanui U JeMOHCTPAIHIA) TOIK-
Ha OCYIIECTBISATHCS HCKIIOYHUTEIHHO B
npeaenax MOJTHOMOYHHA, Ha OCHOBAaHUH 1
B croco0, ompexneneHHsiii Koncruryuu-
ell YKkpauHbl U JaHHBIM 3aKoHOM. Takxke
COITIACHO JIAHHOTO 3aKOHA roCy/lapCTBEH-
Hble UM OOIIECTBEHHbIE OpraHU3AINH,
ciTyeOHbIe JIMIA, a TAKXKe IPaKaaHe He
HMEIOT TMpaBa IPEeNsTCTBOBAaTH cobpa-
HUSIM, MUTHHTAM, YIMYHBIM IIOXOJaM M
JEMOHCTPAIHSIM, KOTOPbIE MPOBOASATCS C
COOJIIOICHUEM YCTAHOBICHHOTO TOPSIIKA.

CrnemyeTr KOHCTaTHpOBaTh, YTO MICH-
CTBYIOIIIEE 3aKOHOATEIHCTBO 110 BOIPO-
caM OpraHU3aIMU U MPOBEICHUS MUPHBIX
MEpOTIPUATHI  SIBISIETCSI HECOBEpIICH-
HBIM.

VYKpanHe Kak HE3aBUCHMOMY TOCy-
JAPCTBY HY)KEH COOCTBEHHBIH 3aKOH,
npuHATHIN BepxoBHoit Panoit Ykpauns! B
YCTAQHOBJIEHHOM TOPsAKE, KOTOPBIN pery-
JTUPOBaJ Obl TAKHE ACHIEKTHI:

— MOPSAAOK MPECTABICHHS 3asBICHHS
JUISL IPOBEICHHSI MUPHBIX COOPOB WX Jie-
MOHCTpaIuii;

— COCTaB 3asIBJICHHS, TIEPEUCHb CBE/Ie-
HUIl 0 MEPOTPHUSTUH, KOTOPOE COCTOUTCS
(mara, MmecTo, BpeMsi, KTO OpraHu3aTop, 1o
KaKoMy TTOBOJTY, KOT/Ia 3aBEPILIUTCS);

— CPOK OTBETa OpraHy rocy/apcTBeH-
HOH BJIaCTH Ha 3asBJICHUE;

— Kakue OpraHbl OyayT NpHUBJICYEHbI
Ui TOJUIEpKaHHusl OOILECTBEHHOTO IMO-
psKa;

— MOPSIIOK OTKA3a WM MPEKPAIeHHs
coOpaHus, 10 KaKUM ITPUYHHAM;

—  TIPEIOCTaBICHHE  KOHKPETHOTO
OTIpeNIeNICHNs] TAaKUM TTOHATHSM, KaK MH-
TUHT, cCOOpBI, AEMOHCTpAIHs, OpraHHu3a-
TOp, BBIIIE TEPEUHCICHHBIX MEpPOTIPHS-
TUH (HO COOTBETCTBYIOIIME KPUTEPHUAM
OTHOCHUTEJIBHO YKa3aHHOTO JIMLA).

KpaeyronpHbIM KaMHEM IOPHCTBI H
00IIECTBO CYUTAIOT 0OSI3aHHOCTD U CPOKH
YBE/IOMIICHUSI OPTaHOB HCIIOJIHUTEIIBHOM
BJIACTH WJIM OPraHOB MECTHOTO CaMoy-
MIPaBJIEHUs, U, KaK CIEJCTBUE, OCHOBAHUS
uX 3ampera u npekpamenus. [Ipu orcyrt-
CTBHH CIEIMAIBGHOTO 3aKOHOIATENbCTBA
TaK)Ke HETOUHBIM JIJISI TPAKTOBKH SIBIISIET-
Csl TIOHSITHE «Pa3yMHBIX IPEIEIOBY», HC-
MOJIb30BaHHBIX B 1. 2 Pemenns Koncrn-
TynroHHoro Cyna Ykpaussl ot 19 anpens
2001 roma Ne 4-prm1, cormacHo KOTOpoMy
eCTb YycioBHE o00s3arenbHOro 3abiaro-
BPEMEHHOT0 M3BEIICHUs O coOpaHue, MU-
THHTE, OXO/C M JICMOHCTPALMHA OPTaHOB
UCIIOJIHUTENILHOW BJIACTH MJIM OPraHoOB
MECTHOTO caMoyTmpasieHus. Takoe ormo-
BEIIIEHHE J0JDKHO OCYIIECTBIATHCS TPaK-
JTaHAMHU Yepe3 OPraHU3aTOPOB MAacCOBBIX
cobpannii. IIpomomKUTENTPHOCTE — CpO-
KOB 3a0JIarOBPEMEHHOIO  YBEJOMJICHHS
«IOJDKHO OBITH B Pa3yMHBIX Mpeienax
U HE JODKHO OTPaHMYMBATH IIPELyCMO-
TpeHHoe cT. 39 Koncturyuuu YkpauHbl
npasay» [10].

O00CHOBaHHOCTD YCTaHOBJICHUS
«IIPEeLYTIPEIUTEIILHOT0» CPOKa CBS3aHa C
TEM, YTO OpraHbl MCHOJIHHUTEIBHON BIla-
CTH WM OPTaHBI MECTHOTO CaMOyIpaBIIe-
HUSl JTOJDKHBI ONPEJENTUTHCS, HACKOIBKO
3aKOHHAs IeTb IPOBEJACHUS TAaKHUX CO-
OpaHuii 1 B cooTBeTCTBUH C 4. 2 cT. 39
Koncturynun YKpawHBI CBOEBPEMEHHO
00paTHTHCS B CyJT JJISI PEIICHHS] CTIOPHBIX
BoIpocoB. OrnpesesieHne MPOAOIKUTEIb-
HOCTH CPOKOB YBEIOMJICHHS SBISIETCA
pOOJIEMaTHYHBIM B CBS3U € TE€M, YTO OHO
MOXET JeaKTyaJIM3UpOBaTh 3aIlJIaHUPO-
BaHHOE MEpOIPHATHE, a OTCYTCTBHE —
MPUBEAET K HEBO3MOXKHOCTH MOJITOTOBKH
u obecreueHUst 6€30IMACHOCTH HEOOX0aH-
MBIX M IOCTQTOYHBIX MEp A0 IPOBEACHUS
3asBIEHHOTO MEPONPHUSTHS YIIOTHOMO-
YEeHHBIMH Ha TO OpTaHaMHU.

3aKoHOJATEIbHOE 3aKPEIUICHHE Cpo-
KOB YBEJIOMJICHHs OPTaHOB BJIaCTH O CO-

OpaHUM JIOJDKHO CIIY)KUTb T'apaHTHEH
peaiu3aluy 1paBa IpaxJaH Ha MUpPHbBIE
coOpanus, Belb Ha MPOTSDKEHHH 3TO-
IO CpOKa YKa3aHHBIC OpraHbl JOJDKHBI
OCYILIECTBUTh U PSJI HOATOTOBUTEIBHBIX
MEpONPHATHH, B YACTHOCTH, IJIsi oOecrie-
YeHUs OECHPEIsTCTBEHHOTO MPOBEICHUS
TpakJaHaMH COOpaHuid, TOJJIepIKaHUEe
00IIECTBEHHOTO MOPSIIKA, OXPAHBI IPAB 1
CBOOOJT IPYTHX JIIONIEH.

B 1 4. 1cr 92 Koncrurynnu Ykpa-
WHBI YKa3aHO, YTO TOJIBKO CYZOM MOXET
YCTaHABIIMBATbCSI OIPAHUYCHUSI OTHOCHU-
TEJIBHO pPeallM3alliy INpaBa TPpaXIaH Ha
MPOBEJICHUE MACCOBBIX coOpaHud (4. 2
ct. 39). Ha mpakTuke OKa3bIBaeTcs, 4To
UMEHHO 3TO TIOJIO)KEHHE YacTO CIY)KHUT
MOBOJIOM /Ul OTPaHUYCHHUS TPaB Ipaxk-
naH Ha coOpanus. Tak, craTHCTHYECKUE
MOKa3aTeJId MECTHBIX aJMHHUCTPATHB-
HBIX CY/IOB CBH/CTEIBCTBYIOT, YTO TOJIBKO
B teyenne 2010 roma paccmorpeno 240
JIeJT TI0 TTOBOY OOpaIieHusi OpraHoB HC-
MOJIHUTEIIbHON BIIACTH U MECTHOTO CaMo-
ynpaBieHus 00 OrpaHWYEHHMH peau3a-
LUK [IpaBa Ha MUPHbIe coOpanus. [To 222
nenam B 184 (82,8% mnocraHoBieHMi)
MPOU3BOJICTBO OKOHYEHO C MOCTAHOBIIE-
HUSIMU 00 yIOBJIETBOPEHUH HCKOB, a B 15
octaBiieHo 0e3 yaoBieTBopeHus (6,25%)
1 TOJBKO 3 nmena 3akpeito [11]. [To uccie-
noBaHusIM L[eHTpa TOIMTHKO-TIPABOBBIX
pedopm B YkpauHe Ha MPOTSHKEHHH MO-
CJICIHUX 2 JIeT ObUIM 3alpelieHbl CyaaMu
90% mupHBIX coOpaHuii [12].

ITo cyuiecTByIOIMM Ha CEroHs HOp-
MaM, IPaBOIPEEMHHUICH KOTOPBHIX CTa-
na YKpauHa, OpraHbl MCIIOJHUTEIBHOM
BJIACTH WJIM MECTHOTO CaMOyIpaBJCHHs
JIOJKHBI COTVIACOBBIBATh C OPraHU3aTopa-
MU MacCOBBIX cOOpaHuil 1aty, Bpems, Me-
CTO, MapuIPyT, YCJIOBHUS, MPOAOIIKUTEIb-
HOCTb HX IPOBEACHHS TOJBKO B Cilydyae
HeoOxomuMocTH. Tak, MOTpeOHOCTh, Ha
HAall B3IVIs[], BOSHUKACT B CBSI3H C HEOO-
XOJMMOCTBIO TIPOBEPKH 3aKOHHOCTH LICITH
coOpaHMs W peaNn3aliy 3aKOHOJATelhb-
HOTO MEXaHHM3Ma OTpaHWYeHMs NpaBa Ha
MHpPHbIE COOpaHUs HCKIIOYUTENBHO 10
BOIIPOCAM MECTa WJIM BPEMEHH UX Ipo-
BEJICHUS, €CIIM TaKoe CIIOCOOHO CO371aTh
peabHYI0 ONACHOCTh OECIOPS/IKOB HIIK
NPECTYIUICHUH, yrpo3y 3J0pOBBI0 Hace-
JICHWs. WM HpaBaM U CBOOOIAM JIPYTHX
JoneH, 9To cieayeTr u3 cT. cT. 182, 183
Kozmekca aaMUHHCTPaTHBHOTO CYIONPO-
n3BozcTBa Ykpanusl (nanee — KACY).

B yactHoCTH, u. 4. 1, 5 cT. 182 KACY
MPEeyCMOTPEHO, YTO OpraHbl HCIOJHH-
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TEJILHOW BJIACTH, OPraHbl MECTHOT'O CaMo-
YIpPaBJIEHNS! HEMEUIEHHO TOCIIe TolTyye-
HHS YBEIIOMJICHUS O MPOBEAEHHU coOpa-
HUH, MUTUHTOB, TIOXOA0B, J€MOHCTPAIHA
U TOMYy MOJOOHOMY MMEIOT MpaBo 00pa-
TUTBHCS B OKPY’KHOW aJMHHUCTPATUBHBII
CyJl IO CBOEMY MECTOHAXOXJICHHIO C HC-
KOBBIM 3asIBIICHHEM O 3aIlpeTe TaKhX Me-
POTIPUATHH WM O JPYTrOM OTpaHWYCHUH
IpaBa Ha MUpPHBIE coOpaHus. B mporuBo-
BEC ATOMY ITOJIOKEHHIO, COIJIACHO 4. | CT.
183 KACY, opranu3zarop (opraHu3aTopbl)
coOpaHus, MUTHUHIOB, MOXOJOB, JEMOH-
CTpalii WM APYTHMX MHUPHBIX COOpaHuMi
MMEIOT TIPaBO 00paTUThCS B AIMHUHHICTpA-
TUBHBIN Cy/l TI0 MECTY IIPOBEICHUS ITHX
MEPONPHATHI C UCKOBBIM 3asiBJICHHEM 00
YCTpaHEHHH OTPaHUYEHHUH B peaTn3alluin
IpaBa Ha MHpPHBIE COOpaHUS CO CTOPO-
HBl OPraHOB HCIIOJIHUTENFHON BIIACTH,

OpPraHOB ~ MECTHOIO  CaMOYIIPaBIICHUS,
YBEJIOMJIEHHBIX O IIPOBEJCHUH TaKHX Me-
PONPUATHIA.

KopennbiM 00pa3oM HM3MEHHTH Jeii-
CTBYIOIIMH MEXaHU3M peau3aliu IpaBa
rpaxkJlaH Ha MUpHbIE COOpaHus NpU3BaH
3aKOHONIPOEKT O TOPSJIKE OpraHu3aluu
U TPOBENICHUS] MUPHBIX MeponpusTuii Ne
2450 ot 06 mas 2008 roma, B KOTOpOM
MIPEAYCMOTPEH YETKUH IMepeueHb 3ampe-
IIEHHBIX MECT MPOBEICHUS COOPAHHS, ITO
HCKJTIOYNT BO3MOXKHOCTH TPETSITCTBHIO
(TeppUTOPHATILHOTO 3aIpeTa W OTPaHu-
YeHWs] TPOBEACHUS] MUPHBIX COOpaHUi).
Kpome Toro, mosrHOMOUHsI OpraHOB MECT-
HOT'0 CaMOYIPABJICHHs CBOAATCS K Iepey-
HIO JICHCTBUI, KOTOPBIC OHHU JIOJKHBI HIIH
HMEIOT NIPAaBO MPUMEHHTb, YTO OY/IET CIIo-
c00CTBOBATH 0OJIbILIE OOSCIICUSHHIO TIPAB
Tpak/iaH, YeM MX OTPaHUYCHUIO.

LlenTpanbHbBIil aKIEHT MPOEKTa — CO-
KpateHus 10 48 4acoB cpoka COOOIICHUsI
0 BO3MOXXHOCTH NPOBEACHUS COOPAHUS U
HEBO3MOXKHOCTb €ro 3ampera 0e3 mpen-
BapUTEIHHOTO YBEJOMIICHHS, TO €CTh JIU-
[IEHHUE OpraHa CaMOYIIPaBJICHHS IPSIMO
WM 9epe3 CyJl BOBMOKHOCTH OTPaHUIUTh
npaBo Ha cobpanue [8].

Bmecre ¢ TeM NpaBO3alMTHUKU He-
OZHOKPAaTHO OTMEYaJll HEIOJHOTY M He-
JOCTaTKH PAaccMaTpUBAEMOr0 IPOEKTa
0 MHUPHBIX cOOpaHusAX. AHaIM3 JaeT OC-
HOBAaHHUE COIVIACHTBCS C TAKHM MEPEYHEM
€ro OCHOBHBIX HEJOCTATKOB:

— HE0OOCHOBAaHHOE  pPAaCIIMpPEHHE
[IOJJHOMOYMM IIpeCTaBUTENICH OpPraHoB
WCTIOTHUTEFHON BIACTH M MECTHOTO Ca-
MOYIIPABJICHUsI O MPEKPAIIeHNH MUPHBIX
MEpOTIPHUATHH CO3IaeT YCIOBHUS JUIS 3710~

ynorpeOneHnii U HapylIeHUH npaBa Ha
MUpPHBIE COOpaHus;

— YacTHYHOE IIepeKiaJbIBaHie Ha
OpraHU3aToOpOB MAacCCOBBIX MEPONPHUATHI
00s13aHHOCTEH NPABOOXPAHUTEIIBLHBIX Op-
TaHOB U OPTaHOB MECTHOTO CAMOYIIPaBIIe-
HUSI OTHOCHTEIJIFHO COOJIOZICHNUS TTOPSIKA
HEONPABIAaHHO CHIKAET Mepy OTBeT-
CTBEHHOCTH TIOCJIEHUX B CITydae BO3HUK-
HOBEHHSI MHIIUICHTOB,;

— HETOYHOCTH B OIPEIETICHUH OCHOB-
HBIX OPUIMYECKUX TEPMHHOB CO3/1AIOT
BO3MO)KHOCTH JUISi MX HEOIHO3HAYHOTO
TOJIKOBaHUs, 4YTO HE COBCEM CII0CO0-
CTBYET peasM3aliu CBOOOIBI MHPHBIX
coOpaHwuii;

— HEJJOCTaTOYHO 0OOCHOBAHHOE OTIpe-
JieJIeHHe He0OX0ANMOTO BPEMEHH /IS CO-
o0IIeHNs 0 MPOBEACHUH MHUPHOTO MEpO-
TPUSITHS,

— HEOIHO3HAYHOE, a 9acTO M TUCKPH-
MHUHAI[MIOHHOE OIIpeIeIeHUe Kpyra JIUI,
KOTOpbIe MOTYT OpPTaHHW30BBIBATH HIIH
NpPOCTO INPUHUMATh Y4acTHE B MHPHOM
coOpaHuu;

— TpeOyIOT YTOUHEHHSI TIOJIOKEHUsI 00
UCIIOJIb30BAaHNUH 3BYKOYCHIINTEIIBHOM TeX-
HHKH, TUPOTEXHUYECKUX CPE/ICTB;

— YCTaHOBJICHHE OTPAaHWYCHHMH B OT-
HOUICHUM 3JaHHUH, KOTOpPBIE MOTYT BBI-
CTyHaTh 0OBEKTAMU MUTHHTOB, HJIH OIpe-
JIeIeHHe MHHUMAJIBHOTO PACCTOSIHUS 10
HUX HE JOJDKHO HOCHUTDH JMCKPHMHUHAIU-
OHHOTO Xapaxrepa [5].

PeBOIONIMOHHBIM  OTIIMYHEM  SIBIISI-
eTcst TpeOoBaHWE OTMEHBI CT. CT. 185-1,
185-2 Koneke YkpauHbl 00 aJIMUHHCTpA-
TUBHBIX TNpaBOHApyIICHUsAX (namee —
KVYoAIl), koTopslie yarie BCEro UCoIb30-
BAJIUCh «HEIOOPOCOBECTHBIMUY CyIaMU
KaK pblYar B pacrnpase C OMIMO3UIMOHHbI-
MH O0bCIUHECHUSIMU.

[TosTOMy BaXHOCTH HPUOOPETAIOT
Te (YHKIMH OpraHOB BHYTPECHHHX €I
VKpauHbl, 00ECIIeUNBAIONINX YCIOBHUS
peanu3anyy, ¢ OJHOM CTOPOHBI, yKa3aH-
HBIX KOHCTHTYIMOHHBIX TIpaB TpaxkIaH
YKpauHsbl, a ¢ APyroil — BO3MOXKHBIX Cy-
JNEOHBIX PEIICHUH 10 MX OrpaHHYECHUIO
B COOTBETCTBMM C JEHCTBYIOIIMM 3a-
KOHOJIATEeTIbCTBOM YKpauHbl. He MeHee
BaKHBIM SIBIISICTCSI 0OECIICUEHUE OXPaHbl
OOIIECTBEHHOTO TMOPSAIKA MPU MpPOBeJe-
HUM MAacCOBBIX MEPOIPHUITUI Pa3IHIHO-
TO XapakTepa, HEAONYIICHHE MAacCCOBBIX
0OCCTIOPSIIKOB, XYJIUTAHCKUX JICHCTBUIA,
NEHCTBHUH, YrpoKaloMuX OOIIEeCTBEHHO-
My TOpPSIIKY W Tak janee. Cienyer mom-
HUTb, YTO YTOJOBHBIM KOJEKCOM YKpau-
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Hbl (nanee — YK) ycraHoBieHa yronoBHast
OTBETCTBEHHOCTh 3a TEPPOPHCTUYECKHIA
akT (ct. 258 YK Vkpaunsl), rpymnnosoe
HapyIIeHHue 00IIeCTBEHHOTO Mopsiika (CT.
293 VK Ykpaunsl), MaccoBble Oecriopsii-
xu (ct. 294 YK VYkpaunsl), IpU3BIBEL K
COBEpIICHUIO JICHCTBUM, KOTOPBIC YIpo-
JKAIOT OOIIECTBEHHOMY TOPSIIKY (CT. 295
VK Vkpannsl), xyauraactso (cT. 296 YK
VYKpauHbl), CONPOTHBICHUE pPAOOTHUKY
MPaBOOXPAaHUTEILHOTO OpraHa BO BPeMs
BBINIOJIHEHUSI UM CIYKeOHBIX 0OS3aHHO-
creil (ct. 342 YK Vkpaunsl). B ciyuae
COBEPIICHUS 3TUX MPOTHUBOIPABHBIX JIe-
SIHUH COTPYIHHUKH TPaBOOXPAHUTENIBHBIX
OpraHoB JOJDKHBI B YCTaHOBJICHHOM 3a-
KOHOM TIOPSIJIKE TPHUHATH MEphl IS HX
HEMEJJICHHOTO TIPEKpAIeHHs], yCTAaHOB-
JICHUS JIULI, UX COBEPLIMBILIUX, U IPUHATH
MEPpBI C IENBI0 IPUBICYCHUS TAKUX JINI K
OTBETCTBEHHOCTH.

B ommune or KYoAIl B YronosHoM
KoZIeKce YKpaWHBI IPEIyCMOTPEHO He-
MaJio cTareil, KOTOpbIe HeMOCPEACTBEHHO
YCTaHABIMBAIOT OTBETCTBEHHOCTh, YEM
OIIPEIeNISAIOT CIIOCOOB! peann3alnuy Mpas
rpakJaH Ha MHpHbIe coOpanus: ct. 170
«IIpensiTcTBOBaHHE 3aKOHHON [JesTEINb-
HOCTH NPO(GECCHOHAIBHBIX COHO30B, MO-
JUTHYECKUX NapTHH, OOIIECTBEHHBIX
opranm3anuii» u cT. 340 «He3akonnoe
MPETSITCTBOBAHNE OPTAHU3AIIUH WIIN TIPO-
BEJCHUIO COOpaHMUil, MUTHHTOB, TIOXO/IOB
W IMOHCTPALHII», a TAKXKE PYTHE CMEK-
HBIE COCTaBBI, KOTOPBIE IO COJEPKAHUIO
MOXHO OTHECTH K OTBETCTBEHHOCTH 3a
NIPENATCTBOBAHUE MHPHBIM COOpaHUAM
rpaxaaH (ct. 279 «bnokupoBanue TpaHc-
MOPTHBIX KOMMYHHKAIIMH, a TAKXKe 3aXBaT
TPAHCIIOPTHOTO MPEANpUATUS», CT. 293
«['pynmnoBoe HapylieHHE 0OIECTBEHHOTO
nopsiikay, ctT. 294 «MaccoBbie Oecriopsiz-
Kkm», CT. 295 «IIpu3bIBBI K COBEpIICHUIO
NIEHUCTBHIN, YIPOXKAIOMIMX OOIIECTBEHHO-
My Topsiiky» u apyrue) [8].

OnHako HE BCE TPENSTCTBOBAHUS
MHUPHBIM COOpaHUSIM UMEIOT OOIIEeCTBEH-
HYIO OIIACHOCTb, HPHCYIILYIO IIPECTyIlIe-
HUSIM, U SBISIIOTCS JOCTAQTOYHBIMH IS
KPUMHHQIU3ALUH, YTO MOXET MPUBECTH
K HEeraTMBHOH MPAKTHKH MIPAaBOIPHMEHE-
HUsL, B YaCTHOCTH M IOTOMY, YTO IIPABO-
BbIe HOPMBI CHOPMYITUPOBAHBI HEAOCTA-
TOYHO YETKO U HEOTHO3HAYHO TOJIKYIOTCS
CyOBEKTaMH COOTBETCTBYIOIIHNX ITPABOOT-
HOIIEHUH (B TOM YHCJIE OpraHaMU MecT-
HOTO camoynpaBiieHns). Tak, yqacTHHKaM
3amperiaeTcs IMeTh IIpu cebe opyKue, a
TaKXKe CHeNHaIbHO OATOTOBICHHBIE MITH
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IIPUCIIOCOOJICHHbIE TPEAMEThI, KOTOpbIC
MOTyYT OBITH MCIOJIB30BAHBI ITPOTHB JKU3-
HU U 310POBbA JIIONEH, JUI TIPUYUHEHUS
MarepHaibHOro yuiepba rocyaapcTBeH-
HBIM, OOIIECTBCHHBIM OpraHM3AIMAM |
rpaxknanam. OIHAKO OTBETCTBEHHOCTb
B 9TOM Clly4ae HACTYIHUT 3a HE3aKOHHOC
XpaHeHue, oOpallleHHe C OpyXKHeM, He-
MIPABOMEPHBIC MOCIEACTBUS €ro MpHMe-
HEHUs U TaK Jajee, TO ecTh 3a (haKTu-
YeCKHe IOCIEICTBUS, a He NPENsITCTBO-
BaHME WJIM HapylIeHHE NpaB U CBOOOA
YeJI0BeKa Ha MUPHbIE COOpaHus.

VYuuThiBasi BBINIEH3I0KEHHOE, aBTOP
XOYEeT aKIEHTUPOBATh BHUMAaHUE HA TOM,
YTO PabOTHUKM MUJIMLIUY IIPU BBIIOJIHE-
HUM 3aJiad 0 OXpaHe OOIIECTBEHHOIO
MopsZKa BO BpeMs MHUPHBIX COOpaHuii
JIOJKHBI IIOMHHUTB, YTO COIVIACHO CT. 157
VYTonoBHOTO Kojekca YKpauHbI IpPErsT-
CTBOBaHHE CBOOOJIHOMY OCYILIECTBICHHIO
IpaXIAaHUHOM CBOCTO IpaBa, IPEIsT-
CTBOBaHME AEATEIBHOCTU CyObEKTa Ipa-
Ba Ha MUpPHbIE COOpaHMsl, COEJMHEHHOE C
MIOZIKYTIOM, OOMaHOM WJIM IPUHYXJICHHU-
€M, SIBIISIETCSI NMPECTYIUIEHUEM M BIIEYeT
YIOJIOBHYIO ~ OTBETCTBEHHOCTb. TaKkuM
00pa3oM, MpeaoCTaBlICHUE JICHEI, TOBa-
POB MJIM PYTUX LIEHHOCTEH C LI 0CYy-
LIECTBJICHHUS MAaCCOBBIX MEPOINPHUATHIA,
MHUTHHIOB BHE YCTaHOBJIECHHOTO IOPS/I-
Ka, MPUHYKICHHE COBEpIIATh XYJIHI'aH-
CKHE TPOSIBJICHHS, NMPOBOJUTH COOpaHHUs
B 3aIPCIICHHBIX MECTaX (HAIpUmep, moj
yrpo30ii yBOJIbHEHHUS C pabOTHI U TaK Jia-
JIee) COACPKUT NPHU3HAKH NPECTYIICHHUS,
npesycMoTpeHHoro ct. 157 VYromoHoro
KozieKca YKpauHbl. B ciyuae BbIABICHUS
MIPU3HAKOB yKA3aHHOTO TPECTYIUICHHS
COTPYJHUK MWJIMLIMHU JOJDKCH HPUHATDH
Mepbl 0 ero NPeKpalieH o u odecreye-
HUIO NPHUBJICYCHHUS JIMLA, €T0 COBEPIINB-
LIEro, K YrojJOBHOH OTBETCTBEHHOCTH B
YCTaHOBJIEHHOM TIOPSIZIKE.

OTMEeTHM, YTO TMEPECMOTPY TaKKe
MOJUIeKAT  CTAHAAPTHl  pearkpoBaHHUs
MWINIIAA Ha coOpaHue B Ooiee J1eMo-
KpaTudeckyo cropony. K coxanenuto,
aHaJIN3 CPE/ICTB MaccoBOH MHGpOpMALMN
CBHJICTENILCTBYET, YTO THIIMYHBIMH Ha-
PYLICHUsIMU CBOOOJIBI MUPHBIX COOpaHuit
€O CTOPOHBI paOOTHUKOB MUJIUIIUH SIBIISI-
eTcsl MpeKpalieHue MUPHOTO coOpaHus,
B OTHOLICHHH KOTOPOTO OTCYTCTBYET pe-
LIEHHE CyJa O €ro 3alpere; Ype3MEepHOe
WM HENPONOPIHOHAIBHOE MPUMEHEHHUE
CHJIBI, 3aJIepy)KaHUe YYaCTHUKOB MUPHOTO
coOpaHusl, HEC MPHYACTHBIX K COBEpIIIe-
HUIO MPAaBOHAPYIICHHUIA; TPUMEHEHHS CT.

185 KVAII npu OTCYTCTBUHU pEabHBIX
OCHOBaHUH u Tak jpanee. O4EBUIHO, YTO
U3MEHHUTbh TOPAIOK pearupoBaHHs CO-
TPYAHHKOB MWJIMIIMM HAa HPaBOMOYHBIC
coOpaHus W3MEHEHHEM JIMIIb HHCTPYK-
LU HEBO3MOKHO, JUISl 3TOTO MPEXK/IE BCe-
IO HY)KHBI 3aKOHHBIC ¥ CKOOPJMHUPOBAH-
HBIE IeHICTBUS BBICIIIETO PYKOBOZICTBA.

OTMeTHM, YTO HapymIeHHE IOpsIKa
BO BpeMsi MHPHOTO COOpaHHMs TIpejyia-
raercsi OTHECTH K HMYIIECTBEHHOW OT-
BETCTBEHHOCTH OpraHU3aTopa, Belb OH
[IPAaBOMOYEH JIaBaTh 0O0s3aTelbHbIC IS
UCIIOJIHEHUSI  YYaCTHHKAMM  COOpaHus
yKa3aHHUS OTHOCHUTENILHO IMPUOCTAHOBIIE-
HHS, IPEKpAIeHUs, OKOH4YaHHs colpa-
Hus. Tonbko B ciaydae HECOOTIOMCHHS
Y4aCTHUKaMH COOpaHUS €ro yKa3zaHHH K
HUM TIPUMEHSIOTCS Mephl (hPU3NIECKOro
MIPUHYXKJCHNAS COTPYIHHKAMH OpPTaHOB
BHYTPEHHUX JieJ1. [Ipu 9ToM CcyOBeKT Biia-
CTH MOYKET JIMIIb TPeOOBaTh COOTIOACHUS
Mopsika W OCTAaHOBHUTh Ha HEKOTOpOe
Bpemst coOpanue. YTo KacaeTcst MUINLINHY,
TO B YHOMSHYTOM BBIIIE 3aKOHOIPOEKTE
eil OTBOAMTCA JIMIIb POJIb HAOJIIOIaTeNs,
a ee TpeOOBaHMS HANPABISAIOTCA TOJBKO
K OpraHu3aTopy 1 COOJIIOICHHUIO YCTaHOB-
JICHHOTO TOpPSAZKa OPraHU3alluK U MpOBe-
JIeHHs1 COOpaHusl.

OHAaKO MBI CUHTAEM, YTO cpenu 00-
CTOSITENILCTB, Ha KOTOPBIE OECCIOPHO
JIOJDKHBI  pearupoBaTh COTPYIHHKH MH-
JIUIAU BO BPEMsI IIPOBEJCHUSI MaCCOBOTO
MEpOTIPHUATHSI IyTEM €ro IpeKpalmieHus,
MPUHATHA Mep M0 UX (UKCALUM W TIPO-
LeccyallbHOro 0(h)OPMIICHHS — 3TO COBEp-
meHue npenycMorpeHHbix YK Ykpaunst
MPECTYIUICHUH, 0COOEHHO, €CIIM BO3HUK-
J1a ONACHOCTh ISl JKU3HH U 310POBBS
rpakJiaH, TPYIIIOBbIC HApYIICHUs oOLe-
CTBEHHOTO TOPSIKa, KOTOPbIe MOTYT IO-
BJIE€Yb TSDKKHC TOCIIEICTBHSA, OIOKHpOBa-
HUE J0POT, 3aXBaT BOK3aJIOB, a9POTIOPTOB,
MIOPTOB, CTAaHIIMH U APYTOE.

BoiBoabl. Takum oOpasom, ceiuac
CHOBA CJIEZyeT BEPHYTh Ha PACCMOTPEHUE
U CPOYHO pedopMUPOBATH 3aKOHO/ATEIIb-
CTBO M aJIMHHUCTPATHUBHYIO IPAKTHKY B
OTHOILIEHUH CBOOOJIBI MUPHBIX COOpaHuii
C LeIbI0 YCTPAHEHUS 3aKOHOAATENIBHO-
ro mpodesa OTHOCUTEJIBHO ONpeeIICHHs
TpeOOBaHUH K OpraHW3allKd M IPOBEe-
HUIO MHPHBIX JEMOHCTpAIWH, OCHOBa-
HHUW JUIS UX OTpaHMYCHMS M Tak Jajee.
Jlst BcecTopoHHEH peanu3anuu npaBa Ha
MHpHBIE COOpaHUs BCE €ro cyObeKThI (0T
OpraHu3aTopoB JI0 CyJa) JOJDKHBI YETKO
OCO3HAaTh HEOTBPAaTUMOCTH OTBETCTBEH-

HOCTH 3@ HapyIICHUE KOHCTUTYLMOHHBIX
pas.
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NESITEJBHOCTH @.A. JIU30T'YBA
B JIOJI’KHOCTH NPEJICEJATEJIS
I'YBEPHCKOW YITPABBI
MOJITABCKOTI'O 3EMCTBA (1901-1916 I'T.)

Amnaroanii KO3AUEHKO,
HCTIONHSIOIIMN 00053aHHOCTH 3aBEAYOLIETO
Kadenpoit Teopru M KCTOPHM TOCYApCTBA U IpaBa
ITonTaBcKOro OPUAMYECKOrO HHCTUTYTA
HanuoHanbHOTo I0pUAMYECKOr0O yHUBEpcUuTeTa uMeHu Spocinasa Mynporo

Summary

The article analyzes F.A. Lizohub’s activities as a chairman of the Poltava Provincial
Zemstvo Council in the period from 1901 to 1916. F.A. Lizohub’s management activities
contributed to organizational and structural improvements in the functioning of the
council, which substantially increased its efficiency. Being a chairman of the council,
F.A. Lizohub supported development of the Ukrainian national culture, paid attention to
social care of zemstvo employees and their families.

Key words: zemstvo self-government, zemstvo elections, chairman of the council,
town councillor, commissions, departments.

AHHOTaNMA

B crarpe npoanamuzuposano aestensHocTh D.A. JIuzoryda B JODKHOCTH Hpen-
cenarens [lonaraBckoit rybGepHCcKkoit 3emckoi ympasbl B mepuon ¢ 1901 mo 1916 rr
Vnpasnenueckas nesirenbHocts @.A. Juzoryda crocobcTBOBaNia OpraHU3aluOHHOMY
U CTPYKTYpHOMY YCOBEpPIIEHCTBOBAHUIO (PyHKIIMOHUPOBAHHUS YIIPABEL, Oaroaps yuemy
CYIIECTBEHHO MOBBICHIICS ypoBeHb 3(dexkTHBHOCTH ee paboThl. BeimomHss o0s3aH-
HOCTH npejncenarens ynpassl, @.A. JIuzory6 noajep:xusan pa3BUTHE YKPAUHCKOH Ha-
[IHOHAJIBHOM KYJIBTYPBI, YACNS BHUMAHUE COLMAIBHON 3aI[UTE 3eMCKUX CIYKAI[UX H

YJICHOB MX CEMEH.

Knrw4deBble cj0Ba: 3eMCKOE CaMOYIIpaBJICHUE, 3EMCKHUEC BLI60pI)I, npeaceaarcib

YIPaBbl, [TIACHBIA, KOMUCCHUHU, OT/IEBI.

Hocmﬂomca npodaemsbl. Cre-
neHb d(GPEKTUBHOCTH (YHKIH-
OHHPOBAHUSI OPTaHOB TOCYAAPCTBEHHOM
BIIACTH W MECTHOTO CaMOYIIPaBJICHUS B
3HAYUTEIBHON CTENEHM 3aBHCHUT OT JINY-
HOCTHOTO (haktopa. B cBoro ouepens,
YPOBEHb NPO(ECCHOHAIBHOM IOArOTOB-
KU, MOpAJIbHO-IEJIOBbIE KauecTBa, MO-
TUBHPOBAHHOCTh K BBINOJIHEHUIO CBOMX
(YHKIIMOHABHBIX O00s3aHHOCTEH — BCe
9TU (aKTOPBI BIHUAIOT Ha P PEKTUBHOCTH
YIPaBICHYECKOH JESATEIBHOCTH PYKOBO-
JUTENS OpraHa TOCyJapCTBEHHOH BIacTH
WM MECTHOTO camoympasieHus. Perre-
HHe mpobaembl A(PPEKTUBHOrO MeHen-
KMEHTa HE TIPEeTepIieNio 3HAYMTEIbHBIX
M3MEHEHHH B Hallle BpeMs 10 CPAaBHEHHIO
¢ HauasnoM XX B.

AKTyaJIbHOCTh ~ TeMBbI  HCCJI€/10-
BAHHUS COCTOMT B TOM, 4YTO B YCJIOBMSX
HOJIrOTOBKH K TIPOBEICHHIO pedopMbl
MECTHOTO CaMOYIpaBJICHUSI B YKpanHe
[eIeCO00pa3HO HUCMOIb30BAHHE OMbBITA
(YHKIHOHMPOBaHHS ~ 3€MCKOTO  Camo-
yIpaBiaeHns. AKTyalbHOCTh TE€MBI TOJ-
TBEPXKAeTCS W HEJOCTAaTOYHOH cTere-
HBIO €€ U3ydyeHHOcTU. B HayuHOU nuTe-

parype ecTb JHLIb KpaTKue cOOOIIEeHHUs O
TPYHAOBOU U OOIIECTBEHHO-TTOIUTUUECKOI
nearenpHoctn D.A. Jluzoryba. Takyro
nHdopmanuio B Hayase XX B. OmyOInKo-
Basi U.®D. [1aBoBCcKkuii, B TOCTCOBETCKUI
nepuon — A.A. bumoyceko, B.B. Kopo-
TeHko, A.H. MuponeHko.

Lleanio cTaTby SBISIETCS aHAIIU3 pe-
3yabTatoB aestenbHocTH @.A. JInzoryba
B JIOJDKHOCTH nipencenarens [TontaBckoit
ryOepHCKO# 3eMCKOH yIpaBbl B EPHO] C
1901 o 1916 rr. u pakTopoB, oOecreunB-
LIMX BBICOKYIO CTerneHb d()(PEKTUBHOCTH
ero paboThI.

H3i0:xeHHe OCHOBHOIO MaTepHa-
aa. ©.A. Jluzoryd pommics 6 okTsOpst
1851 . B pomoBom momectee CenHene
Yepuaurosckoro yezna. OH MpOUCXOANT
W3 CTapUHHOTO Ka3aI[KO-CTapIINHCKO-
ro poga. Orenr @.A. JIuzoryba Anapeit
VIBaHOBMY BOCHHTBIBAJ B ChIHE BHICOKHE
MOpaJIbHble Ka4yeCTBa, 1EMOKpPaTHUECKHUE
B3IJIS/IBL, JIIOOOBb K YKPAWHCKOW Halu-
OHAJIBHOH KyJbType M TpaauuusM. [lo-
cite okoHuaHust rumuazuun O.A. Jluzoryo
MPOJOJDKUI 00pa30BaHUE B peallbHOM
yumnuiie mnoamonkoBHuka A.I. TaB-
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nosckoro B Cankt-IlerepOypre. Csoro
TPYIOBYIO M OOIECTBEHHYIO JesTellb-
HOCTH Havan 5 nexabps 1883 r. B momk-
HOCTH IIOMOIIHUKA CEKpeTapsi Cbesla
MHUPOBBIX Cyzeit YUepHHUTOBCKOTO cyaeo-
HO-MHpPOBOro okpyra. Ilocne u3bpanus
JemyTaTtoM oT lOpomgHSHCKOTO yesna B
UepHHUTOBCKOE TYOEpPHCKOE BOPSHCKOE
cobpanne B 1884 r. yBomwics u3 3aHu-
maemoil mommkHocTH. 18 mapra 1888 r
nBopsiHe [oposHsTHCKOTO ye3ma u30panu
®.A. Jluzoryba mpenBoguTeNEeM JBO-
PAHCKOTO ye3jHoro cobpanus. Brocnen-
CTBHMHU Ha 3Ty JOJDKHOCTH €ro u30upainu
B 1890, 1893 u 1896 rr. ®.A. Jluzoryo
YBOJIWJICSL M3 3aHUMAeMOU JOIKHOCTH 5
asrycra 1897 . [1, c. 180-182; 2, c. 110].

JlesiTennbHOCTh B OpraHax 3eMCKOTO
camoymnpasienuss @.A. Jluzoryd Hauan
OTHOBPEMEHHO ¢ M30paHMEM IIpeIBOAN-
TesieM ['OpOIHSHCKOTO IBOPSTHCKOTO ye3/I-
HOTO COOpaHus, TaK Kak B COOTBETCTBUH
co ct. 43 «IlonoxeHust o TyOEpHCKUX H
YE3[HBIX 3€MCKUX YupexaeHusx» 1864
I. IIPEJBOJUTEIb JIBOPSHCTBA BBIIOIHACT
00513aHHOCTH TpeJiceaTeNs 3eMCKOTO CO-
Opanus 3, c. 6]. B cBs3u ¢ yBosbHEHUEM
C JIOJDKHOCTH IIPE/IBOIUTEIIS IBOPSHCTBA
B 1897 . ®.A. JInzory0 NUIIMICS U TOK-
HOCTH NIPEACEAATeNs 3eMCKOTO COOpaHusl.
Ho mo 1898 r. oH ocraBancst IIacHBIM
T'oponasiHCKOTO 3eMckoro coOpanus [4].
B 1896 u 1899 rr. ®.A. JInzory0 Ha Tpex-
JeTHUI cpok u3bupasncs ['opogHsHCKHM
3eMCKHUM COOpaHHEM Ha JOJDKHOCTH IO-
YyeTHOro Muposoro cyaeu. B 1899, 1901,
1904, 1907 u 1910 rr. ®.A. JIuzoryoda us-
Oupanu raacHbM JIOXBHIIKOTO Ye3HOTO
3eMckoro cobpanust [lontaBckoit rybep-
Huu [5; 6]. B 1895, 1896, 1899 u 1911 rr.
JloxBuikoe 3emMckoe coOpaHue u30u-
pajo ero IMOYEeTHBIM MHPOBBIM CyIbeil
[1, c. 181-182]. Ha ouepennoii 3emMmckoit
ceccun 1901 r. JloxBuIkoe ye3aHoe 3eM-
ckoe cobpanne m3bpano O.A. JInzoryda
ryOepHCKUM IIIacHbIM [5, c. 36].

B cootBercTBHUH co cT. 76 «Ilomoxe-
HUSL 0 TYOEpPHCKHX M YE3/IHBIX 3€MCKHX
yupexaenusax» 1890 r. (manee — Iloso-
skenue 1890 r.) nomKHOCTH Ipeaceaare-
151 TyOEpHCKOM 3eMCKOM yIpaBbl (hOpMH-
poBanach TIyOepHCKHM COOpaHUEeM II0-
CPEICTBOM TallHBIX BHIOOPOB Ha MEPBOit
ceccun odepeaHoro coswiBa [7, ¢. 509].
I'macubie [TonTaBckoro ry0epHCKOTO 3€M-
ckoro cobpanus nzbpamu ®.A. JIuzoryda
npencenarenaeM ympassl 8 gexadps 1901
I. (41 ronoc «3a», 35 — «uporusy). Cre-
IyeT OTMETHUTh, YTO Ha ITY JIOJKHOCTH

0aJUIOTUPOBAIUCH TAaKHE BIMATEIIbHbIC
3emckue paesrenu, kak [1.JI. Ixmspe-
Bud, A.®. Pycunos, IL.U. I'puneBuu,
W.H. JleontoBuu, H.b. Ilepb6aros
[8, c. 36]. B 1904, 1907, 1910 u 1913
IT. miacHele u3bupanun @.A. Jluzoryba
npeacenareaeM ryOepHCKON — 3eMCKOit
yIpaBbl Ha Tocieayronee Tpexierne. Co
BpEMEHEM OH BCe OOJbIIe MOIH30BAJICS
nojiepkkoi rmacHeIX. Tak, B 1913 1. 3a
®.A. JImzoryba mporosocoBaio 59 riac-
HBIX, IpoTHB — 3 [9, c. 56].

B kauectBe T'yOepHCKOrO IJIACHOTO
u npencenarens ynpasbl @.A. Jluzoryo
[PUHUMAJI ydacTHe B OOJbLICH 4YacTH
3acelaHuil Ouepe/IHbIX M BHEOUCPEIHBIX
3eMckux ceccuii. OO 9TOM CBHJIETEIb-
CTBYIOT PE3YJbTaThl MPOBEPKH PAOOTHI
yIpaBbl PEBU3HOHHOW KOMHCCHEH 3a
1904-1905 rr. Tak, u3 40 3acemanwmii
ouyepenHoii ceccun 1904 1. oH npuHUMAaN
yuacTue B 34 3acelaHMsX, a BO BpeMs
ouyepenHoil ceccun 1905 . mpucyTcTBo-
Basl Ha 42 u3 51 mpoBeneHHOrO 3acena-
Husa [10, c. 59-60]. B nepuon nposene-
Hust ceccun 1904 1. coOpanuem ObLIO
npuHATO OoKojio 200 mocTaHOBIEHUH, B
pPacCMOTPEHHH TPAKTUYECKH Ka)JO0ro
U3 HUX NPUHUMAJ Y4acTHE HpeJcea-
tenp ynpassl [10, c. 60]. IIpeoGnana-
I0lIasi 4acTh JIOKJIAJOB yHpaBbl coOpa-
HUIO COIIPOBOXKAAJACh Pa3bsICHEHUSIMHI
®.A. Jluzoryba. Ilocne yTBepkaeHHs
cobpannem ordera ynpasel @.A. Jlnzo-
ry0 Ormarofapmil TIIacHBIX 3a MOAJEPKKY
U KOHCTPYKTHUBHYIO paboTy.

®.A. Jluzory0 aKTHBHO 3alIMIIAI
HHTEPEChl YIpPaBbl B T'yOEPHCKOM 3€M-
ckoM coOpanuu. Hampumep, B siHBape
1907 r. ynpaBa nojaia B OTCTaBKY B CBsI-
31 ¢ OOBHHEHHMSMH TPYNION IVIACHBIX B
HeaGexTuBHOCTH ee paboTtsl. Ho mocie
BeicTymieHus @.A. JIuzoryba, B koTopom
OH apTyMEHTHPOBAJI HECOCTOATEIBHOCTD
Takux 0OBHHEHMI, cCOOpaHNe 0TKa3aJI0Ch
IIPUHUMATh OTCTaBKy ynpassl [10, c. 25].

®.A. Jluzory6 3abormwics O coum-
AJIbHOW 3alIUTe 3eMCKHX CIYXAIlUX H
wieHoB ux cemei. Ilo ero xomaraiicTBy
MOYTH €XEroJHo coOpaHHe NPUHHUMAIIO
pelieHne O TNPeJOCTaBICHUU TNpeMuit
3EMCKHM CIIY)KallluM [0 pe3yJibTaTaM pa-
6otel 3a rog. @.A. JIuzoryd BHOCHI Ha
paccMoTpeHHe COOpaHus BOIIPOCHI O BbI-
JICNICHUU CPEJICTB HA JICUCHHE 3EMCKHX
CITy’Kall[MX, WHULIUHPOBAI MOBBILICHHE
OIJIaThI UX TPYZAA, IPEAOCTABICHHE CTH-
MeHINH AeTsM 3eMCKuX ciyxammux [10,
c. 125,129, 131, 159].

K HemocpencTBEHHBIM I1OJHOMOYH-
ssm @.A. JIuzory0a kak mpejcenarTesns ry-
OepHCKOI 3eMCKOW ympaBbl OTHOCHJIACH
opraHuzaius paboThl yIpaBbl, KOHTPOJIb
3a BBIMIOJIHEHHEM CIIy)XeOHbBIX 00s3aH-
HOCTEH WIEHOB YNPaBbl U MOIIMHEHHBIX
eit moxpasnenenuii. OH popMHPOBAT MO-
BECTKYy JHS 3aCE€JaHW{ yNpaBbl U Ipen-
CeIaTeNbCTBOBAJ BO BPeMsI UX IpOBee-
Husi. C 1enpio BEIHECEHHUsST YIPaBOH Ka-
YECTBEHHBIX U COTIACOBAHHBIX PEIICHUIT
@®.A. JIuzory0 mpuriiamai Ha 3aceJaHus
yInpaBbl 3aUHTEPECOBAHHBIX IJIACHBIX,
36MCKHX CIELHaHCTOB, MpPEICTaBHUTe-
Jel OT MECTHOW aAMHHHUCTPALMU U TO-
POJICKOTO CaMOYyIIpaBIICHUS.

®.A. Jluzory6 orBeuan 3a Hauboee
OTBETCTBCHHBIC Y4YacTKH PabOTHl yImpa-
Bbl. OH BO3MIABIISI PaCIPEACTUTEIbHBIH
OTJIeN yNpaBbl, KOTOPHIH 3aHUMAJCS BO-
nmpocaMu (OPMUPOBAHHUSI U HCIIONB30-
BaHUS 3eMcKoro Oromkera. PykoBommi
paboTOil HYKOHOMHYECKOTO COBETa — CO-
BEIATEIbHOTO U KOOPIUHUPYIOLIETO Op-
raHa IpH ynpase, K BBEJCHBIO KOTOPOTO
OTHOCWJIACh pa3paboTKa MepONpUATHH
[0 Pa3BUTHUIO MECTHOIO IPOM3BOJCTBA
U TOPTOBIIM, YCOBEPIICHCTBOBAHMS Kpe-
JUTHOW CHUCTEMBI U OpraHU3aluH Tpy/a.
JlesITenbHOCTh KOHOMHUYECKOTO COBETa
Croco0CTBOBaja Pa3BUTHIO IPOU3BOI-
CTBa M TOPTOBIIH, TIOBBIIIICHUIO TPOU3BO-
IUTETFHOCTH TPYNA, YTO MOJIOKHUTEIHHO
CKa3blBAJIOCh HA HAIOJHEHUHM 3EMCKOTO
OromkeTa.

BerynuB B TOJDKHOCTH Tpercena-
tesst ynpasbel, @.A. Jluzoryd B 1902 r.
MHULUHUPOBAJl TpHHATHE «MHCTpyKIMK
0 TOps/IKE AEJIONPOU3BOACTBA» B3aMEH
ycrapeBuieid uHcTpykuuu 1871 r. Un-
crpykuus 1902 r. mpenycmarpuBana BBe-
JIEHHE HOBBIX KAHIEIAPCKUX IOJIKHO-
CTell M HOBOE paclpe/iesieHue 00sS3aHHO-
CTeH MeXIy CIIyKallMMU KaHIESIPUH,
YTO CIIOCOOCTBOBAJIO MOBBIIICHUIO (-
¢dexTuBHOCTH ee padotsl [11, c. 90-91].
C 1enpl0 yCOBEPIICHCTBOBAHUS CTPYK-
TYpbI TOJPA3AEIECHUH yNpaBbl U TIOBBI-
IIEHUs KadecTBa MEIUIMHCKOro oociy-
JKUBAaHUsT HACEJICHHS 110 TPEJUIOKEHHIO
®.A. Jluzory6a B 1904 r. 6bu10 co31aHO
MEJIMKO-CAaHUTapHOEe OI0pO M MEIULIUH-
CKHI COBET.

bnaromapss  B3BelleHHOIT  pabote
®.A. Jluzoryba B CIOXKHBIX COIHAITb-
HO-)KOHOMHYECKHX YCIOBHSAX Hadaja
XX B., IlonTaBCcKOMY 36MCTBY yZ1aBajOCh
obecnieuynBaTh KOHCTPYKTHBHOE B3aMMO-
JeHCTBHE MeXJy 3eMCKHM CcoOpaHueM
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u ynpaBoil. Ho nmenu mecTo u KpuTH-
YeCKHEe 3aMEUaHMs IIACHBIX IO MOBOJY
HEHAJIe)KAIEro BBINOJIHEHUS 00s3aH-
HOCTeH mpexacenareneM ympassl. B 1907
I. PEBU3MOHHAs KOMHCCHUS YCTaHOBHJIA,
9T0 U3 129 nOKIamoB YIpaBBl TOJIBKO
50 6buTH TpeaBapUTENHEHO PACCMOTPEHBI
U YTBEPKACHBI YIPAaBOW KOJUIETHAIIb-
HO. OHAKO TPEATIOKEHNE KOMHCCHHU 00
YCTaHOBJIEHUH KOHKPETHBIX JTHEH B Teue-
HUE HeJIeH ISl IPOBEICHMUS 3aceaHuil
ynpaBbl ObUIO OTKJIOHEHO CcoOOpaHHEeM
[10, c. 25].

VYenenrHoe BbITNOJIHEHHE O0s3aHHO-
cTedl mpencenareaeM TyOepHCKOU 3eM-
CKOH yINpaBbl 3aBHUCEJIO OT Xapakrepa
B3aMMOOTHOIIEHUH ¢ MuHUCTpOM MB/I,
ry0epHaTopoM M JIMLAMH, BO3IJIABIISIO-
MMM JIpYTHE [IeHTPaIbHbIC I MECTHEIC
OpraHbl BIACTH. B COOTBETCTBHU CO CT.
118 IMonoxenust 1890 r. muructp MBJ]
YTBEpKJan Mpeacenareist ryoepHCKOM
3eMCKOH ympaBbl B JIOJDKHOCTH, a TaK-
KE €ro YTBEP)KACHUIO MOAJICIKAIN BCE
[IOCTAHOBJICHUA O KpEeIUTax W Hary-
pajbHbIX MOBUHHOCTAX [7, c. 505-506,
511]. Kax mnpaBuno, ®.A. JluzoryOy
yIaBaJloCh YCHEIIHO COTPYIHHYATh C
munuctpamu MBJI. Haubonee usBect-
HbIC KOH(JIMKTHBIC CHTYallUHd MEXIY
npencenarenem IlontaBckoit TybGepH-
CKOM 3€MCKOH ympaBbl M MHHHCTPaMH
MBJI umenun mecto B 1902 1., xorma
B.K. TlneBe oOBHMHMI 3eMCKHUX CTaTH-
CTUKOB B TOM, YTO HX JEATEIbHOCTDH
croco0cTBOBaNa KPECThIHCKUM BOC-
craHusM, a Takxke B 1905 r., korma
®.A. Jluzory6 He cMor yOeaHThH
A.T. ByasiruHa B TOM, 4TO 3€MCKOE€ CO-
OpaHue WMeEeT IpaBO paccMaTpUBaTh
BOIIPOCHI 0 pedhopMe ToCyJapCTBEHHOTO
ctpos Poccum [12, ¢. 596, 620].

3eMCKOoe 3aKOHOMIATEeIBCTBO HE TIPEI-
YCMaTpHUBajao TPSIMOTO  MOJYMHEHHS
mpencenarenss T'yOEpHCKOM — 3€MCKOit
ynpaBel rybepHaropy, HO TryOepHarop
UMeNl TIPaBO OCYIIECTBISITH PEBH3HIO
JiesITeNbHOCTH ynpasbl. Ha ocHoBaHuM
ctT. 124 Tlonoxenuss 1890 r. kiaccHble
YHHBI NIPE/ICENATEN0 U YWICHAM YIIPaBbl
KaK TOCYIapCTBEHHBIM CIIyKalllUM IIpe-
nocrasisut rybepuarop [7, ¢. 509-510].
®.A. Jluzoryd mommaepKuBai KOHCTPYK-
TUBHBIE OTHOUICHHS C TOITaBCKUMH
ryoepuaropamu. Tompko B Hawdaie pe-
Bomormn  1905-1907 rr. B ycnoBusx,
KOTJla YCHJIMJICSI TYOepHATOPCKHH KOH-
TPOIb 3a OOLIECTBEHHO-TTOIUTHYECKON
JIeSITETHOCTBIO 3€MCTB, MPOTHBOPEUHSI

Mexay ryoepraropom H.IT. YpycoBbim u
®.A. JInuzorybom 000CTPUIIHCH.

TIpencenarens ryOepHCKOW 3eMCKOU
ynpasbl BXoausl B coctaB ['yGepHCKOro
MO 3€MCKHM M TOPOJACKHM JejiaM IpH-
CYTCTBUS, KOTOPO€ BO3ITIABISLI TyOep-
Hatop. UneHaMu NpUCYyTCTBHS SBIISIIHCDH
BHIe-TyOepHATOp, YNPABISIONINHA Ka-
3€HHOI ManaToi, MpOKypop OKPY>KHOTO
cyna, mpejcearellb TopoJICKON yIpaBbl
Ilonrasel. biaromaps stomy, ®.A. Jlu-
30ry0 MMes BO3MOXHOCTb BO BpeMs 3a-
CeJlaHMH TPUCYTCTBHUS COIVIACOBBIBATH
paboTy 3eMCKOW yIpaBbl C MECTHOH
aJIMUHUCTpALMEl M TOPOACKHUM Camo-
YIPaBICHUEM.

T'yOepHckoe 3emckoe coOpaHue He-
onHokparHo u3bupano @.A. Jluzoryba
npencrasureneM lloxraBckoro 3emcTBa
JU1s y4acTus Bo Beepoccuiickux 3¢ MCKUX
cbe3gax. OH BosmiaBisAn 6 Jeneranuu
ITonTaBckoro 3emMcTBa Ha MHOTOYHCIICH-
HBIX 36MCKHX BBICTaBKax M 001Ierocyap-
CTBEHHBIX MepornpusTusx [10, c. 28, 49].
K nonnomoumsM npexcenarens ryoepH-
CKO¥1 3eMCKOI ynpaBbl OTHOCHIOCH (op-
MHPOBaHHME IEPCOHAIBHOIO  COCTaBa
3eMCKuX jgeleranui. Ho mias Toro, uro-
OBl CHATD ¢ ce0s BO3MOXKHBIC OOBHHEHHUS
B 3510ynoTpebiaeHun Baacteio, B 1904 1.
®.A. Jluzory6 mpemtoxusn coOpaHHIO
€03/1aTh KOMHCCHIO Uit ()OPMHPOBAHHMS
cocrasa aenerarnuii [10, c. 73].

®.A. JIuzory6 moxaepKuBai mpoBe-
JIEHWE CTOJBIMTUHCKUX pedopM, IeTbIo
KOTOPBIX ObUIO Pa3BUTHE PHIHOUHBIX OT-
HOLICHUH B arpapHoi OTpaciu, OT 4Yero
B 3HAYUTEIBHOHN CTENECHU 3aBHCENO pa3-
BUTHE 3eMCKOTr0 camoynpasienus B [Toi-
taBckoii rybepuun. OH BXOAMI B COCTaB
ryOepHCKON 3eMIIEyCTPOUTEIHHONH KO-
MHCCHH, KOTOpasi Hadajia CBOIO JeSITEIb-
HocTh B 1907 1. Ha Hee Bo3maramace 3a-
Jada TIPOBEIEHHS 3€MIICYCTPOUTEIBHBIX
paboT ¢ IEeNbI0 CO3MaHus €AMHOINIHBIX
KPECThSHCKUX ((hepMEpPCKHX) XO34HCTB U
OTBOJ 3eMellb JUIs epecerieHIeB. B Tom
ke rogy cobpanme neneruposano @.A.
Jluzoryba B cocraB CoBera mo Jenam
MecTHOro xo3sictBa npu MBI nns moa-
TOTOBKH 3aKOHOIPOEKTOB, BHOCHMBIX B
TocynapcrBennyr dymy [10, c. 51-52].

B nagane XX B. B [lonTaBckoii ry-
OepHUH Ype3BBIYAITHO OCTPO CTOSIIA IPO-
0seMa HEXBATKU CEIIbCKOXO3SIHCTBEHHBIX
yroguii y kpectbsiH. lIpaBurenscTBo u
3eMCTBa CUHTANH, 4TO 3Ty Hpoliemy
BO3MOYKHO PEIIUTH C MOMOIIBIO TIepece-
JICHHSI KPECThSH Ha MaJ000KHTHIE 3eMITH
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Cubupu u Jlanpaero Boctoka. B 1908 1.
110 MHUIMATHBE 4YeThIpeX TIyOepHCKHX
3eMcTB ObLIO co3naHo OOMacTHYIO 3eM-
CKYIO IEPEeCelICHYECKYI0 OpPraHHU3aLUIo.
IIpembep-munuctp II.A. Cromsimua BO
Bpemsi Oecenpl ¢ D.A. JIuzorybom mon-
JIepXall CO3JaHHe IepeceIeHYecKoil
OpraHM3aliM, KOTOpas CO3/aBanach Ui
KOOPAMHALINN AESITEIHHOCTH HECKOIb-
KHX TyOepHCKHX 3EMCTB B BOIIPOCAX
KPECThSHCKOW ~ MHUTpalu. PyKoBOs-
M€ OpraHbl IepeceleHYecKoi opra-
Hu3anuu (cpe3q U Opo) AelcTBOBAIN
npu IontaBckoM ryOepHCKOM 3eMCTBE.
®.A. Jlu3ory0 BBINOIHSUT OOS3aHHOCTH
npezceaaTens cbes/a.

B xonne XIX B. monyumno pa3Butue
3eMCKoe JHOepanbHO-IeMOKPaTHIECKOe
JIBIDKCHUE — JIeTalIbHAsl ONIO3HMLHUS Lap-
CKOMY CaMOJEpIKaBHIO, IMPEICTABUTEIH
KOTOpPOTO TpeOOBAIH OT MPABUTEIHCTBA
MIPOBEICHUS IEMOKPATHIECKUX pedopM.
B IlonraBckoM 3eMcCTBE 0COOBIM 00pa-
30M MposiBUia cebs yKpauHCKas Halu-
OHAJIbHAsl COCTABJIAIONIAs ITOTO JIBHIKE-
Husi. besycnosro, @.A. JIuzory6a Henb-
35 IPUYUCIIATH K AKTUBHBIM Y4aCTHUKAM
3eMCKOro  JMbepajbHO-IeMOKpaTHye-
cKoro JBHkeHHs. OJIHAKO HE BBI3BIBACT
COMHEHHMH TO, 4TO OH KaK WICH MapTHU
OKTAOPHUCTOB TOJACPKHUBAT IIPOBEJE-
HHE IEMOKpAaTHYECKUX MpeoOpa3oBaHuil
B Poccun, cnocoOGCTBOBanX pPa3BUTHIO
YKPaWHCKOTO SI3bIKa W HAalMOHAJIBHOM
KyneTyphl.  [IpoyKpawHCKyIO ITO3UIHIO
®.A. Jluzory0d mpoIeMOHCTPUPOBAT BO
BpeMsl CTPOHUTENLCTBA joMa [loaraBcko-
ro ryoepHckoro 3emctBa. OH ObUI OZIHUM
13 MHUIMATOPOB COOPY)KCHMS ITaMSATHH-
ka W.II. Kornsapesckomy B IlonraBe u
(buHaHCHPOBAJ H3aHUE €r0 MPOHU3BE/e-
HUM, COACUCTBOBAT CO3IaHUIO 3EMCKOTO
My3esl ¥ pa3BUTHIO XyI0KECTBEHHO-TIPO-
MblIIeHHOW mkonsl umenu H.B. Toro-
a1 B Mupropone, moamep)knBai cOop
CPEICTB Ha CTPOWTENHCTBO IMaMSITHHKA
T.I'. llleBuenko B [TonTase [13, c. 142].

HccnenoBarenu,  myOnuKOBaBIIME
ouorpaduro @.A. JIuzoryba, oTMedaor,
YTO C JOJDKHOCTH mpexacenarens [lox-
TaBCKOM TyOepHCKOH 3eMCKOW yIpaBbl
on Obw1 yBoJieH B 1915 1. [14, ¢. 475]. B
JIECTBUTEIBLHOCTH e B siHBape 1916 .
®.A. Jluzory6 npuHHMMan ydacTue B
KadyecTBe Ipejcenaresst yrnpaBbl B pa-
oore 51 ouepemHOW 3EMCKOW CECCHH.
3emckoe cobOpanue 26 sHBaps 1916 .
yrBepauino otuer ®.A. Jluzoryba o pa-
6oTe ynpaBsl B npenasiaynieM rogy [15,
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c. 72]. C noymxHOCTHU Ipenacenaress ry-
OepHckoii ynpassl [TonTaBckoe 3eMCTBO
ocBoboauno ®.A. Jluzorydba Bo Bpems
BHeouepeaHou ceccun 24 mas 1916 r.
Ipencenarens 3emckoro coopanus H.U.
I'epuenBun B CBOEM BBICTYNJICHUH OT-
METHJI, 4TO Oiaromapsi CaMOOTBEPKEH-
Homy Tpyny @.A. Jluzory6a Ilomras-
CKO€ 3€MCTBO CTaJIO OJHUM M3 Hanboiee
ycnemHslx 3eMcTB Poccun. Ha Ttom ke
3acellaHnu 3eMcKoe coOpaHue u30paio
npencenarenem ynpassl C.C. ViBaHeHKO
[16, c. 5-11].

COBpEeMEHHHMKH  XapaKTepU30BaIn
®.A. Jluzoryba YECTHBIM YEIIOBEKOM,
YPEe3BBIYAWHO TPYIOCIOCOOHBIM, TPeOO-
BaTEJIbHBIM K ce0e U COCITY)KHBLIAM, YeM
OH 3aCJTy’KIJI IIOUET U yBAXKCHUE OKpPYIKa-
romux [ 13, c. 142]. Byayun matepuansHo
obecreueHHBIM, OH TIOTHOCTHIO OTAaBal-
cs 3eMckomy nery. B mepnon ¢ 1901 mo
1911 rr. ®.A. JIu3oryd HaxXomMiCs B OT-
IyCcKe TOJBKO onuH pas [1, c. 183].

BruiBoabl. braropaps nesrenbHOCTH
®.A. JIuzoryba B JOIDKHOCTH Ipejcena-
tenst [lonraBckoil ryOepHCKO# 3eMCKoit
yIpaBbl COCTOSJIOCH OPraHU3alMOHHOE
YCOBEPILCHCTBOBAaHWE PAOOTHI yNpaBbl,
YUPEXKICHO WJIM PEOPraHU30BaHO OT-
JIeNIbHBIC TOJPA3/ICICHUs YIPaBbl, 4TO
CIIOCOOCTBOBAJIO MOBBIIICHUIO YPOBHS
s dexTuBHOCTH ee paboThl. B3pemreH-
Has nosunms @.A. Jlmszoryba obecrie-
Yila KOHCTPYKTHBHOE COTPYIHHUYECTBO
MeXIy coOpaHHeM W YIpaBoOi, MEXIy
3eMCTBOM M aIMMHUCTPATUBHBIMHU Opra-
Hamu. @.A. JIuzoryd mopjepxuBai He-
00XOIMMOCTb J1€MOKpaTHYeCcKoi pedop-
MBI TOCYJapCTBEHHOTo cTpos Poccuw,
croco0CTBOBAJ PA3BUTHIO YKPaMHCKOM
HAIIMOHAIBHON KYJBTYpBI, 3a00THIICS O
CONMAJIbHON 3aluTe 3eMCKUX CIIyKa-
muX. Takux 3HAYUTENBHBIX PE3YJbTATOB
B 36MCKOH M OOIECTBEHHO-IIOIUTHYE-
ckoit gearenpHocTH ®@.A. JIuzory6 cmor
JOCTHYb Oarofapst BBICOKUM MOpPalib-
HBIM KauecTBaM, MHAaTPHOTH3MY, O€CKo-
PBICTHOCTH, NPAKTHYECKOMY OIBITY H
podecCHoHaNN3My, YMEHHIO pPaboThI
B €IMHOW KOMaHJe, OpraHH3allHOHHBIM
CHOCOOHOCTSM.
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PNJITOCOPCKO-AHTPOITIOJIOI'MYECKUE MHTEHIIUN TBOPYECTBA
H. XBBIVIEBOI'O: BBIOP ITPABA NJIM ITPABO BBIBOPA

Haraabssa KO3bIPEBA,
couckarens Kadpeaps! Gpunocodun
XapbKOBCKOTO HAILIMOHAIBHOTO Mefarornyeckoro yuusepcurera uMenu I. C. CKoBOPOBI

Summary

The article deals with national and ideological components of N. Khvylyovyi’s philosophical anthropology in the context of his
right to the free choice of creative literary work under the Bolshevik’s regime in Ukraine in 20’s — early 30-ies of XXth century. The
author has found how the famous Ukrainian writer understands «romance of vitaismy», which he connects with a European dimension
in the development of national literature (the traditions of the so-called «psychological Europe»). His art prose is characterized by
comic intentions from the beginning of his creative work to the end. Laughter essence continues to prevail in his works, even when
all the literary and party critics opposed him. The period of «romantic-vitaist» ends for N. Khvylyovyi with unjust accusations of
nationalism and betraying the interests of the party. N. Khvyliovyi used his own right to freedom of choice with dignity, and paid for
it with his life.

Key words: philosophical anthropology, «romance of vitaismy, culture of laughter, art prose, freedom of creative work,
«psychological Europey, freedom of choice.

AHHOTAIMA

B crarpe paccmarpuBaroTcsi HaMOHAJIBHAS W HJICOJIOTHUECKasl cocTaBsiomue guiocodekoit antpononorun H. XBbiieBoro B
KOHTEKCTE eT0 BHIOOpA ITpaBa Ha CBOOOIHYIO TBOPUECKYIO JINTEPATYPHYIO ACATEIHHOCTD B YCIOBUAX OOIBIIEBUCTCKOW YKpanHbl 20-X
—navana 30-x rr. XX B. BrIsicCHEHO MOHMMaHUE N3BECTHBIM YKPAMHCKHUM ITHCATENIEM «POMAaHTUKU BUTAU3May, KOTOPYIO OH CBS3BIBAI C
€BPOIEHCKIM U3MEPEHUEM B Pa3BHUTUH HAIIMOHAIEHON XyJI0)KECTBEHHOM JINTepaTyphl (TpaJuIHsIMHU TaK Ha3bIBAEMOH «IICUXOJIOTHYE-
ckoii EBpome»). Ero xynokecTBeHHOU MTPpO3€e MPUCYIIN CMEXOBBbIC HHTCHIIMU. CMEX0BOE Ha4aJIo MPeo0Iaiano B €ro MpOnu3BeICHISIX
JlaXke TOrJa, KOrna MpOTHB HEro OMOJMYMiIach Bes JUTEpaTypHas W mapTuiiHas kputuka. [lepuoa «pomMaHTHKa-BHTAUCTa» 3aKaHYH-
Baercs Uit H. XBbIIeBOro HecnpaBeUIMBBIMU OOBUHEHUSIMU B HALIMOHAJIU3ME M TIpeaTesIbcTBe HHTepecaM maptun. H. XBbiieBoi
JTIOCTOMHO HMCIIONIb30BaJI COOCTBEHHOE MPaBO BEIOOpA CBOOOIBI, 3aIIATHB 32 3TO KU3HBIO.

KiroueBble ciioBa: Gpuiocodckast aHTpOIONOTHs, «POMAaHTHKA BUTAU3May, CMEX0Bas KyJIbTypa, Xy/l0)KEeCTBEHHas 11po3a, cBoOo1a
TBOPYECTBA, «IIcuxonoruyeckas EBponay, npaBo Bbidopa.

]:[OCTaHOBKa npoodaemsbl. duto-
co(ekast pazpaborka mpodIEMBbI
YKPauHCKOTO JIMTEPATypHOTO HaCIeHst
MMeeT Ba)KHOE 3HAYCHHUE IS [IePEOCMBIC-
JICHWsI MecTa M pOJH YKpauHBI B €BpO-
MEeHCKOM IIPaBOBOM, I'YMaHUTAPHOM U CO-
[[MaJIbHO-9KOHOMHYECKOM ITIPOCTPAHCTBE,
obecriedeHHss KOMMYHHKAalUM — HAIHO-
HaJbHOUN KYJIBTYpbl B MYJIBTHKYJIBTYPHOMU
cpene EBpomnbl. B aTOM cMbIcie uccneno-
BaHHe (PUIOCOPCKO-aHTPOIIOTOTUICCKUX
uHTeHnU TBOpuectBa H. XBbUIEBOTO B
KOHTEKCTE MPABOBBIX TPAJULUHA yKpauH-
CKOTO 00mIecTBa MPHOOPETAET O0COOYIO
aKTyaJIbHOCTDh B YCJIOBHSIX COBPEMEHHOM
MOZIEPHU3AINH BCeX chep KU3HEAEATeNb-
HOCTH TOCYZIapCTBa.

Cocrosinue uccie10BaHus npodJie-
Mbl. COBpEMEHHOE YKPAaHHCKOE JINTepa-
TYPOBEACHHE MPOSBIAECT 3HAYUTEIbHBIH
uHTepec K TBOpyecTBy H. XBbLIEBOrO
(B. Areesa, 0. Besxyrpsriii, H. XKynun-
ckuid, [1. MaiinaH4eHko 1 MHOTHE ApyTue
yuaeHsle). Heoriennmslil BKiIaja B uccieno-
BaHUE TaK HAa3bIBAEMOTO «XBBIJICBHU3Ma»
BHeceH lO. JlaBpunenko, I. Koctiokom,
I0. IllepexoM U JIpyrdMHU aBTOPaMH.
B nauane 90-x rr. XX B. nosiBisttorcst hu-
nocodckre pa3padOTKH TBOPYECKOTO Ha-
cienus nucarenst (padorsl B. Topckoro,

B. TabaukoBCKOrO W IpPyrux YYEHBIX).
CerosiHsi KOJIMYECTBO TAaKHUX HCCIENO-
BaHUH IOCTENEHHO BO3PACTaeT, OJHAKO
OTHOCHUTENBHO (HUII0COPCKO-aHTPOIIOIO-
THUYECKUX MHTEHIMH JIUTEPaTypHBIX IPO-
u3Benenuit H. XBbuieBoro, ycioBui s
TBOpPUECTBA B MPABOBOM MOJIE€ YKPaWHBI
oTa mpoliieMaThKa eImie He HAaXOAWUT J0-
CTaTOYHOTO pEIIeHHs CPeAd CHelnalu-
CTOB.

Ienplo cTaThy SBISACTCS BBIABICHHE
(r10coCKO-aHTPONIOJIOTMYECKUX OCHOB
CBOOOZIHOTO DA3BUTHUS YKPAUHCKOH JIH-
teparypsl 20-30-x rr. XX B. Ha npuMepe
TBOpuecTBa H. XBbUIEBOTO.

U3n0:keHNe OCHOBHBIX  IOJIOKe-
HHil. OCHOBY «POMAaHTHKH BUTaHW3Ma» B
TBOPUYECTBE U3BECTHOTO YKPAUHCKOTO TTH-
carens 20-x — Havana 30-x rr. XX B. H.
XBBIJICBOTO COCTaBISIET POMAHTHUYECKAs
uponusi. Ee peanuszanust B XyIo)KeCTBEH-
HOH Tpo3e THcares KacaeTcs Kak (uro-
cO(CKO-aHTPOIOJIOTHYECKUX UJICH, TaK U
COLMAJIBHO-KPUTHYECKUX B3IIs10B. CMme-
XOBasi KyJIbTypa, POMAaHTHYECKasT HPOHUS
okazanuch g H. XBbuieBoro «cmacu-
TEJIbHBIMI» B peanusax najaenus Poccuii-
CKOM HMIIEPHUH, TO €CTh B YCIIOBHUSIX, KOTIA
B HEJAJIEKOM IIPOIIJIOM CYIIECTBOBAI 3a-
MPeT yKPanHCTBA KaK TaKOBOTo. GeHoMeH

CMEXOBOH KyIbTYphl B DOMAHTHKE BHUTa-
HU3Ma» ellle HE BIOJIHE BBIICHEH B yKpa-
MHCKOU JTYXOBHOH KyJBTYpE, XOTSI UMEET
CYIIECTBEHHOE 3HAYEHUE I TOHUMAaHHS
MIPUPOIBI YKPAHMHCKOTO POMAHTH3Ma Kak
¢bunocopun 1 MEPOBO33PEHHSI.

PomanTHueckast HpOHUS MHCaTENs Ha-
TTOJTHSACTCSI KPUTUIECKUM OTHOIICHUEM K
JIEHCTBUTENBHOCTH, TTO3BOJISIET €My JaTh
COOCTBEHHYI0 HHTEPIIPETALNI0 «HOBOH
JKU3HW», CPEJICTBAMHU IOMOpAa U CaTHUPbI
110Ka3aTh WCTUHBI OBITHs, OCOOEHHOCTH
CYIIHOCTH U CYILIECTBOBAHUs 4YeIOBEKa
MOCJIe «TOPOXKAHCKOM peBooum». Cmex
SIBIIICTCS CYIIECTBEHHOW CTOPOHOU 4eJo-
BEUECKOTO OBITHS, IOJHOTHI 4YeJoBeue-
CKOTO CYIIECTBOBAHHS, OH MHOTOMEPEH U
napagokcanet. MpoHus ke, B 4aCTHOCTH
BOJIBTEPOBCKAsI, SIBIIICTCSI OMHUM U3 TIPO-
SBJICHUI €BPONECHCKON CMEXOBOM KyJIBTY-
pbl, O3HAUAIOLIUM OCBOOOXKJICHHE Yello-
BeKa OT COOCTBEHHOI 3aaHTa)KUPOBAHHO-
CTHU, IEePeXo/l K IMYHOCTHOM cBoOOzE.

H. XBbl1€BOI BIOJIHE 3HAKOM C TPY-
namu B. JIeHHHa B OTHOILIEHUH «CBOOOBI
TBOPUECTBA» U «HALMOHAJIBHOM MOIUTH-
Ku» OonbiieBusma [6, T. 2, ¢. 394,407,411,
412, 423, 605, 673, 685, 718, 805, 811].
IlosToMy B cBO€il nuTepaTypHOU jes-
TEJILHOCTH OH JIOBEPUUBO OPUEHTUPYETCS
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Ha NPHBJIEKATe/IbHbIC HJEH JICHUHCKOIO
MTOHMMAaHUs Ipoliecca TBOPUECTBA HAPOI-
HBIX MacC B yCJIOBHSX Pa3BUTHS COLIMAIIH-
CTHYECKOro OO0IIEeCTBa, COOTHOILCHHUS B
HEM HOBAaTOPCTBA U TPaJHLHU, Pa3pyIIu-
TEIILHOTO U TBOPYECKOTO, IPOYKTHBHOTO
1 PEnpOAYKTHBHOTO, CTApOr0 M HOBOTO.
OTH nAen KacaloTcsl PeIIeHus 3a/1ad, CBsI-
3aHHBIX C HEOOXOAMMOCTBIO ITOCTOSIHHO-
o, LIeJICHAINIPaBICHHOTO (HOPMHUPOBAHUS,
BOCITUTAHHUS, KYJIBTHBHPOBAHUS KaXIOTO
YJIeHa COLMAJIMCTUYECKOro olIecTsa B
KayecTBe yesnoBeka-Teopua [3, T. 35, ¢. 61,
113,195, 199, 269; 3, . 16, c. 23].
YKpauHCKH mucarenb BIOJIHE OIpe-
JICJICHHO BBICKA3bIBACTCS 110 MOBOJLY «Ha-
LMOHAJILHOTO MOMEHTa» B IJIUTEparype.
OTta auinemMma, 1o ero MHEHHUIO, 3aKJIr04a-
ercs B crenyromemM: «byaem nu Mbl pac-
CMaTpHUBaTh CBOE HAIMOHAIBHOE HCKYC-
CTBO KaK CIy)eOHoe <...> W KaK BEYHO
mozicobHOe, BEYHO-PE3epBHOE K TEM MHU-
POBBIM HCKyCCTBaM, KOTOpBIE JIOCTHIIIN
BbICOKOTO pacusera. Vim Haobopor <...>
HalIeM Hy>KHbIM ITOJHUMATh €ro Xy/10Ke-
CTBEHHBIH YPOBEHb Ha YPOBEHb MHPOBBIX
wenespoBy». g H. XBbuieBoro «Haum-
OHAJIBHBIM MOMEHT» MMEET OJJHO3HAYHOE
omnpeziesieHne: «YKpanHCKas Halus He-
CKOJIBKO BEKOB HCKala CBOETO OCBOOOXK-
JICHUSI, TIOCKOJIbKY MBI PAaCILiEHHBAEM 3TO
Kak HeroOenuMoe ee JKelTaHHe BBISBUTH
W HWCYEpNaTh CBOIO HAIMOHAJBHYIO (HE
HAIMOHAJIHCTHYECKYI0) OKPacKy. JTa ke
HaIlMOHAJbHASl OKpacka OKa3bIBaeTCS B
KyJIbType U B YCIOBHUSX CBOOOZHOrO pas-
BUTHS, B YCIIOBHSAX, OZOOHBIX CErOAHSIII-
HeW CUTyalluH, ¢ TaKUM K€ TeMIIepaMeH-
TOM U C TaKOW K€ BOJIEH JOTHATh ApyTue
HapO/Ibl, KaK 3TO MbI HAOJIIOAAIH U Y PUM-
JISIH, YTO 3@ CPAaBHUTENIBHO KOPOTKHH T1e-
PHOJ 3HAYUTEIBHO MPUONTU3UIKCH K Tpe-
YeCcKoil KynbType. DTa e HallMOHaJIbHAas
CYTh JOJDKHA ce0s McuepraTh U B HCKYC-
ctBe» [6, T. 2, ¢. 470]. Tak aBrop mumer
B namduiere « MBICIH TPOTHB TCYCHHS» B
1925 r., To ecTh B Hauaje U3BECTHOU JIU-
TeparypHOH auckyccuu B Ykpaune. OH
BEPUT B BO3MOXKHOCTb CBOOO/bI JINTEPA-
TYPHOTO TBOPUYECTBA B YCJIOBHUSX OOJIbIIIE-
BUCTCKOTO DPEXHMa, TO3TOMY H30HMpaeT
[IPaBO BBIOOpA IPEACTABUBIICHCS BO3-
MOXXHOCTH CBOOOJJOTBOPYECTBA, HAJICETCS
Ha CO3JaHHUE YCIOBUH B «HOBOM oOIe-
CTBE» JUIS peasIM3aliy 3TOTO MpaBa.
Bronre MOHSATHO, WTO pe3yabTaToOM
000TO TTPOM3BOJICTBA B UEIIOBEUECKOI
NIeSITIEHOCTH SIBIISIETCS TTpeoOpa3oBaHue
0OBIYHOTO, €CTECTBEHHOTO «MaTepHaiay

B MCKYCCTBEHHBIH («BTOPYIO HPHPOIY»,
YTO MOXKHO CHUUTaTh «IIPOM3BOJCTBOM
KyJBTYpbl»). OnHaKo o0s3aTenbHBIM YC-
JIOBHEM 3TOTO IIPOLIECCa SBISETCS TBOP-
4yecTBO. KysibTypa, KOTOpasi BBI3bIBACTCS
K JKU3HH YEJIOBEYECKOH NESITeNbHOCTBIO,
0e3yCIOBHO SBISETCSI COLMAIBHO-CHH-
KpETHYeCKOii: B HEH peanbHO CYIIeCTBY-
IOT M SJIEMEHTBl «UCTUHHON KYJIBTYPBI»
(B TOH cTemeHU, B KOTOPOU CIIOXKHIIHCH
B JICSITEIILHOCTH JJIEMEHTHI TBOPUECTBA),
U aHTHKYJIbTYpa, W IICEBIOKYIbTYpa, W
cypporarsl KyinbsTypbl. Kynbrypa xe, 1no-
pokaaeMasi TBOPYECTBOM, — 3TO COLIMO-
KyJBTYpHBIH (DEHOMEH, OHa «coOHupaeT
B cebe Bce ompejaeneHus, Bce Oorar-
CTBO JeHcTBUTENbHOCTH. UTO Kacaercs
H. XBbu1EBOTO, TO peYb UAET O EBPONECH-
CKOM M3MEpEeHHN (M3MEpPEHHHU «IICHXOJIO-
rudeckoid EBpoms») [6, T. 2, c. 463].

BecoMbIM, KITIOYEBBIM TE3UCOM B
OIIEHKE ¢uocodcro-aHTPOIIOIOTH-
YecKOW  HAaNpaBIEHHOCTH TBOPYECTBA
H. XBbuleBOro M3BECTHBIN CIELHAIKCT-
nuteparypoBen HO. Illepex B crarbe
«XBBUICBOH 0€3 IOJMTHKHY» HAa3bIBACT
SI3bIK €r0 NPOU3BEACHUH MM «3arax clio-
Ba», NPUHECCHHBIH YKPAWHCKUM MHCa-
TEJIeM B XyHOXKECTBEHHYIO JIMTEPATypy.
10. Illepex mumrer: «CKONBKO KPUTHKOB
H. XBbuteBoro ocmesuin ceOsi, MOTOMY
YTO HE YyBCTBOBAJIM 3alaxa CJIOBa, HE
pa3nuyaid WrPhl OT JKU3HH WIIH, MOXET,
JIydIlle CKa3aTh — UTPhI B )KH3HU OT )KU3HU
6e3 urpsl». IT0 HE CIIy4aiHO, ITOCKOIBKY
O04YeHb MHOTO JMCKYCCHH BEIOCh B IIPO-
LIJIOM U ITIPOJOJDKAIOTCS JI0 CHX I0p, B
YACTHOCTH, 0 ToM, ObUT 1 H. XBbHUIEBOM
KOMMYHHUCTOM HJIM HAIl[MOHAJIMCTOM HJIH
npeareieM YKpauHbl U B KAKOH CTENEHH
[7, c. 57-58]. «3amax cnoBa» y TalnaHTIH-
BOTO XYHOXXHHKA, KaK CBHACTEIbCTBYET
0. Illepex, sBusieTcst pa3HOOOpa3HBIM
OTHOCHTEIIFHO TAJUTPHI CBOUX BO3MOXK-
HOCTEH: ¥ MPOHUYHBIM, U MHCTHYCCKUM
(B CMBICIIE «CBSAIIEHHBIM»). A 3TO yXKe
BBICIIAsl TIOXBaJla HACTOSIIEMY MacTepy
cJI0Ba.

10. Hlepex cuutaer, uto 3a 20 ser
nocie cmept H. XBbuIeBOro ykpauH-
cKas JMTeparypa IOJHOCTBIO IMOTepsiia
«CHOCOOHOCTb 4yBCTBOBATh M BOCIPOU3-
BOAMThH 3alax CJOBa», IMOCKOJIBKY CJIOBa
sl Hee moxOupana (WK «yduia» TMoJ-
Ouparp) oduiMaNbHAS MapKCUCTCKAs
¢bunocodus, To ecth OHU OBLTH UIS JIU-
TepaTypbl WK ITUPMOMU OT KH3HM» («3a-
TOPU30HTHBIH KOMMYHH3M»), HIIH «OTpa-
JKEHHUEM JKU3HW» («COLHUAMCTHYECKUI

peanu3my»). «Apomarsl cioBa» H. XBbuite-
BOTO HECYT B ce0e HETIOBTOPUMBIH JIyX Xy-
JIO’)KECTBEHHOTO NPOU3BEICHHS, POOYK-
JIAI0T y YUTaTelIsi COOCTBEHHbIE YyBCTBA U
MIPEACTAaBICHHUS, 30BYT K Pa3MBIIIICHUAM,
B030yK/al0T K HAIPSHKEHHOMY OCMBICIIE-
HMIO YeJIoBeYeCKoro ObrTusi. HacTtosmmit
TaJaHT MUCATEI 3aKIIF0YaeTCs B TOM, 94TO
CHPSITAHHOE B «3aIaxOBBIE CIIOBa» TIpe.-
CTaeT Iepel HaMu BO Beeil cBoeil iryOune,
repesaBasi COKPOBEHHOE YEJIOBEUECKOE B
MHpE 4YeJIOBEUECKOro. BepHbIM mocnaH-
HUKOM M3 IPOIIJIOr0 B HACTOSILEE U W3
HACTOSIIEro B Oysyliee SBISETCS TOJIBKO
JKUBOE, (IIAXHYIIEe» CIOBO KaK «TalfHUK
MYIPOCTH», CIIOBO, Onaroiapsi KOTOpOMy
HE «TepsieTcs» uenoBeueckuid ombIT. [lo
muennto 1O. Illepexa, cmoBo H. XBbI-
JICBOTO BIMTHIBACT B ceOs AyX HpaB-
CTBEHHBIX CYIITHOCTEH M MOIIHO BO3ZEH-
CTBYeT HA YHTATENs, BEIb KacaeTcsl OHO
KakK CTPYH 4YeJIOBEYECKOrO Cepia, TaK 1
CaMbBIX COKPOBEHHBIX IIyOWH JyIIN dYe-
noseka. H. XBbu1eBoi cMor 3amedarieTsh
«BEUHOYEJIOBEYECKHE TEMbI» B OyIHHY-
HBIX 1 HeOyJHUUHBIX BelaX, OCTABHB JUIs
MIOTOMKOB CBOM JINTEPATYPHBIE ILEIEBPBI.

becciopro, H. XBbuieBomMy He Mor
HpaBUTHCA TpemnoxkeHHb 1. CramHbiM
eme mpu xu3Hu B. Jlennna [3, 1. 45, ¢. 360]
IUTaH «ABTOHOMH3AIMM» — CBEACHUS Ca-
MOCTOSITEITBHBIX COBETCKHX PECITyOInK /10
YPOBHSI aBTOHOMHBIX ¥ BKITFOUCHUSI HIX B CO-
craB PCOCP. OgHako HMEHHO 3TOT ILIaH,
KaK CBUJICTENTLCTBYET peasibHasl MPaKTHKA,
Jie-(hakTo Ha4aJl BHEPSTHCS B KH3Hb.

W. Cranuny Ttaxke HE HOHPABUJIICS
H. XBbl1eBoI#i cBOEH OpueHTanuel B pa3-
BUTHM YKPAWHCKOM JIUTEpaTypbl HE Ha
MockBy («paccaJiHUK MEILIAHCTBay»), a Ha
«rcuxonoruueckyo Espomy». Onnaxo
naxe mcbMo U. Cranuna cexperapro LK
KII(0)Y JI. KaranoBuuy Kak «BBICOYAi-
LM IPUTOBOP KPaHOCTSIM KOMMYHUCTA
H. XBbuleBOro» Masuo nopeicTBoBaIo Ha
rucarensi. OH BBICTYIIIII IyOJIMYHO C ca-
MOKPHUTHKOH, KaK TPUHATO OBIJIO 3TO Jie-
J1aTh B KOMMYHUCTHYECKHX PSAAAX Ha MPo-
TSKEHHH BCEX JIET «COLUATUCTUYECKOTIO»
npouuioro Ykpaussl [6,T. 1, ¢. 632; 6, T. 2,
c. 600-602]. CmexoBoe Hayajio Mpo-
JIOJKaeT TOCIOJACTBOBATh B €r0 XYIOXKe-
CTBEHHBIX NPOU3BEICHUSAX, HECMOTPS Ha
TO, YTO MPOTHUB HETO ONOTYMIACH BCS JIH-
TeparypHas U napruiinas kpurtuka. [lepu-
0]l «POMAHTHKA-BUTANCTA» 3aKaHINBACT-
cs a1 H. XBbU1€BOTO HEcpaBeUINBBIMU
OOBHMHEHUSIMH B HallMOHAJIM3ME M Tpejia-
TEJBCTBE MHTEPECOB MapTHH.
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Omnpaszarbcst 10 Ge30CHOBATENILHBIM
0OBMHEHUSIM OBIIIO HEBO3MOXHO. [ooca
H. XBbI1€BOrO HE XOTENH CIBILIATH PYKO-
BOJHMTENN TocyaapcTBa. B aTux ycnosusx
TaJAHTIUBBIM XyZOXKHHUK CIOBA OCTAETCS
POMaHTHKOM, HO yXke «0OpeYeHHBIM poO-
MaHTHKOM». C OIHOH CTOPOHBI, OH YMEIIO
HCTIONB3YeT CMEX KakK CpPeACTBO Camo3a-
IIUTHI (IIyTIIMBO-UPOHNIECKUHN CTHIIb €10
OTZAEIBHBIX HOBEJI), a C Ipyroi — oOHa-
PY’KMBaeT 4epThl OT MPHUPOIBI HAJIEICH-
HOTO FOMOPOM Y€eJIOBEKa.

B 310 Bpems ero mposa npoHH3aHa
OCTPOH caTUpPOH, TPATHKOMUYECKUMH MO-
THBaMHU U KapHKaTypoWl Ha «IapTHHOE
MeranctBo» (mosects «VBan HBano-
BUYY», paccka3 «Pesuzop» u apyrue). Tak,
nosecTtb «lBan lBaHOBUY» HamedaraHa
B Ne 7 xypnana «JIuteparypnas sipmap-
ka» B 1929 ., To ecTh B TO BpeMmsl, Koraa
H. XBblneBoli yxke B IONHOI Mepe oury-
THJI CHITy «IIPECCa» «IapTUHHOW KpUTH-
KM» KaK OCHOBOMOJIOKHHK «XBBUICBU3-
Ma», «PyNop YKPaHHCKOro (Qarin3may
[6, T. 1, c. 640]. «Henapom s nymaro Ge-
JKaTh 3a TPaHUIly», — HAIIMCAHO IHCcaTe-
neM B Mapte 1926 1. 1 B3STO B KaBBIUKHU.
A 3a py0Oe:xoM OH MOObIBaJ Ha JICUCHUHU C
nekabpst 1927 1. mo mapr 1928 . (mucema
K A. JIroGuenko [6, T. 2, c. 575, 882—-884]),
HO OCTaBaThCcs TaM HE coOupancs. Yxke
COCTOSUTNCH TIEPBBIE PENPECCHU TPOTHB
YKpauHCKOH WHTemmureHuuu (8 1924
CyzieOHBIH Mporece Ha/l TaK Ha3bIBAEMBIM
«llentpom nelictBusi» B Kuese, Ha KoTO-
poM OOBHHMIN 18 uenoBeK B «IIMTHOHA-
JKE€» U «TOCYJapCTBEHHOH M3MEHEe», Mpo-
necc Haj crenuanuctamu KagueBckoro
pyznoynpasieHuss B Xapbkose; B 1925 1.
Ipolecc Haj cHenuanucraMu JlHempos-
ckoro 3aBojaa; B mMapre 1930 1. (To ecTh
eIle TMPH KU3HU MHCATENsT) MPOLEecC Haf
yaacTHukaMu  Coro3a  OCBOOOMKACHUS
Vxpanns! (CBY) u tak nanee [1]). «xy»,
— TaK 3aKaH4YMBAeT MHcaTelb CBOH pac-
cka3 «Apabeckm» B 1927 1. Ero mecrtsue
M0 JKWU3HHM TPOJOJDKACTCS, HECMOTPSI
HU Ha Kakue TPYIHOCTH, OJHAKO «IIO-
XOJIKa ATOrO LIECTBUS, HA Hall B3IVIAL,
SBIIACTCS «IIOXO/IKOI» «0OpeUeHHOro po-
MaHTHKa», Belb OT CBOEH «POMAHTHKH
BUTaW3Ma» OH HE OTKa3biBaeTcs [0, T. 1,
c. 639-641].

Hacrosimee mureparypHoe TBOpUe-
CTBO BO3MOYKHO TOJIBKO B CBOOO/IHOM Jie-
MOKpaTHIECKOM 00IIecTBe Min 00IIecTBe
YCTOWYHMBOTO pa3BUTHS, TAE UL 3TOTO
CYIIECTBYIOT HEOOXOIMMBIEC MPEAIOCHLI-
KH: CcBOOOJa dYeJoBeKa W TpaXkIaHWHA.

OnHako, eciu cienoBark @. Humme, crio-
COOHOCTB OBITH CBOOOIHBIM — ATO UCKIIFO-
YHUTENIFHOE KaueCTBO, KOTOPOE JapOBAHO
naneko He BceM. Tak, B cBoed pabore
«Cymepku no0B» Guinocod yTBepikia-
eT (¥ C 9TUM HEeJIb3s He COMIACUTHCSA), UTO
cB00OOZA — 3TO CIIOCOOHOCTH YEIOBEKa K
COOCTBEHHOW OTBETCTBEHHOCTH. Yero-
BEK, CTaBIINH CBOOOTHBIM, a B TOpaso
Gonblel CTENeHN yM, cTaBLIIMi cBOOOI-
HBIM, «TOITYET HOTAMH TOT TIO30PHBII BU
0naroeHCTBUS, 0 KOTOPOM MEUTaIOT Me-
JIOUHBIE JJABOYHUKMWY [5, T. 2, ¢. 614-615].

VIMBUTENBHBIM  JUIS  OOBIZIEHHOTO
3paBOTO CMBICIA WM PACCYJOYHOrO
MBIIUICHUS SIBISIETCS TO, YTO BHYTpPEH-
Hs1sl HEOOXOAMMOCTh OOIIECTBEHHOU Cy0-
CTAHIIMH 3aKIFOUACTCS B 00SI3aTEIBHOCTH
CBOOOZHON BOJM CYOBEKTHBHOCTH. B TO
BpeMsI, KOTla KaKJ0€ YeTIOBeYecKoe «S1»
CUMTAET, YTO paboTaeT HCKIIOYUTEITHHO
Ha ce0st u i ces, Ul YOBICTBOPEHUS
TOJBKO CBOWX JIMYHBIX IOTPEOHOCTEH,
«cebs-u-1usi-ceds»  OCcylecTBIeHUs (B
«CPOIHOM TpY[E» COINIACHO TEPMHUHO-
noruu I.C. CkoBOpoOIbI), HA CaMOM Jielie
TaKOM IOAXOJ MOBOPAauYUBAETCSI COBCEM
IpyruM OOKOM: CTPEMsICh JOCTHYL COO-
CTBEHHBIX LENel, «S1» peammsyer memu
JIpYrux. «5» CTaHOBUTCS JOCTOMHBIM
JIpyrux «S», xorga oHO MCXOAUT U3 «Sl-
SI» K OCYIIECTBICHHIO «CEOsI-U-TTTsI-Ce0sD»
B YCHJIMH BOJICHUS, CAMOOCYIIECTBIISISICH
B COOBITHE, U TOJIBKO TaK HPOSBISET 3a-
6oty o npyrux. To ecTb BO BceM, UTO Ue-
JIOBEK JIeaeT Juist ce0si, OH CIIOCOOCTBYET
peanu3anyy Uelei Apyrux Takum olpa-
30M, YTO U LIEJU JIPyTUX 00YyCIaBIMBAIOT
Oonaro s Hero. Kaxmoe KoHKpeTHOE
4eJoBeuecKoe «S» MMeeT MoIroM mepen
IpyruMu «S» cBOOOTHYIO TBOPUYECKYIO
JIeATEebHOCTh MCKIIFOUUTENBHO I ceOs
[2, c.227].

Bmecte ¢ Tem camopeanmzanus ue-
JIOBEUECKOTO «SI» K MCTHHHOHN CyObek-
THBHOCTH KaK JIOCTOMHCTBA IOJHOCTBIO
3aBHCUT OT COOCTBEHHOTO YCHIHS <«SI».
CriocoOCTBOBATh MJIK HE CITIOCOOCTBOBATH
9TOMY MOXET OOlIecTBeHHasi CyOCTaH-
LUsI, KOTOPOHM SIBISIETCS TOCYIapCTBO.
Jlronu BbIHYXIIEHBI EHCTBOBATh COINac-
HO TOCYAapCTBEHHOMY BEJICHHIO, €r0 I0-
PSIKY, COXpaHsITh TpedyemMoe 3aKOHOM
M TOHATHOE JUIS BCEX IOBEJCHHUE, 4YTO
SIBIIICTCS BHEIIHEHW HEOOXOTUMOCTHIO.
OOBIYHBIN YEJIOBEK IMOAUMHSCTCS 3aKO-
HaM TIpaBa, MHade OH HHUKOTJAa HE CMO-
JKET JOCTHYb CBOMX COOCTBEHHBIX IIEJICH,
KOTOpbIE TOJBKO W UMEIOT 3HAYCHUE JUIS
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HEro; COOTBETCTBUC IMOBEICHHS YEIOBC-
YEeCKOro «SI» MpaBOBBIM HOPMaM CITY>KUT
JUTSL HETO €IMHCTBEHHBIM CPEICTBOM OCY-
LIECTBICHUS COOCTBEHHBIX IIeNiei B mpa-
BOBOM rocynapctBe. [10CKOIbKY 3aKOHBI
MpaBa SIBISIFOTCS YE€M-TO BHEIIHHM ISt
YENIOBEKA, €My YacTO MPHUXOJUTCS UCKATh
TIPABOBEIC ITyTH JJISI OCYIIECTBICHUS CBO-
WX IeIel, JTa)ke BPEeMEHHO OTKAa3bIBasiCh
OT HHX; €CTECTBEHHO, YTO B CBOEH cyml-
HOCTH OOIICCTBEHHOEC HUKOTIA HE SIBIISI-
eTcsi COOCTBCHHOM IICJIbIO YEIOBEKa, €ro
BoJieit. OIHaKO UMEHHO 0COOEHHOE, CyOb-
EKTUBHOE «S1» CITOCOOHO BO3BBIIIATHCS K
(dbopme BceoOIIHOCTH Onaromapsi CBOei
CBOOOMHOM JesiTenbHoCTH [2, ¢. 228].

CBo0of1a, TakuM 00pa3oM, SBISIETCS
HEOOXOAMMBIM YCJIOBHEM YeIIOBEYECKOTO
CYIIICCTBOBAHUS, YEIOBEYCCKON IKU3HE-
NeSITeNFHOCTA. TONMBKO Yepe3 CBOOOMY,
yepe3 TBOPUECKYIO Pean3alfio B MHpe
YEJIOBEK CTAHOBUTCS YEJIOBEKOM, WIIH,
Kak ckazan 061 M. Xaiigerrep, «Iponcxo-
muT» TuaHOCcThio. [lepedpasupys cioBa
(paHIy3cKOro crienuaiucrta B 0o0nacTu
nonutuaeckoit punocodun I1. Manana,
COBPEMEHHYIO Xy/JI0KECTBEHHYIO JIUTEepa-
TYpy BIIOJIHE MOXKHO HA3BaTh «PEOCHKOM
JIEMOKPATUW», MOCKOIBKY B OTIHYHE OT
MPEABIIYINX HCTOPUISCKUX DIOX, TIe
YEJIOBEK MPOTHBOCTOSLT OOraM WM APY-
TOMY YEIIOBEKY, CETONHSI €€ TIJIaBHBIMH
JCUCTBYIOIMMH JIMI[AMH SIBJISFOTCS HH-
muBug U obmectBo [4]. Dminocodcekas
AQHTPOMOJIOTUSL B JIUTEpaType paccMa-
TpHUBaeT CBOOOAY KaK OHTOJOTMYECKYIO
JTAHHOCTB, MOOYX/1ast YeJIoBeKa K BBIOOPY
CBOEr0 COOCTBEHHOT'O XM3HEHHOTO Ipo-
€KTa TBOPYECKOIO OCBOCHHS MHpa.

H. XBbU1€BOI NOCTOMHO HCIIONB3YET
COOCTBEHHOE MPaBO BBIOOpPA CBOOOIBI H
JMYHON OTBETCTBEHHOCTH, 3aIlIaTHB 3a
9710 *m3HbIO 13 Mas 1933 .

BeiBoabl. IlpoBenennsiit ananus3 B
OTIPEICTICHHON CTETeHHN II03BOJISIET, Ha
Hall B3MISA, JaTh Ooliee-MeHee YTBep-
JIUTEITLHBIC OTBETHI HAa OTJICJIBHBIC OYCHB
Ba)KHBIE BOIIPOCHI, @ UMEHHO: B Y€M CO-
CTOMT «3arajka XBBUICBOIO», KOTOpas
MPOJIOJDKAET BOJIHOBAaTh COBPEMEHHBIX
HCClieioBaTesIell ero TBOPUECTBA, a TAKKE
npuuuHbl ero cmeptd. M. HprotoH, kak
WU3BECTHO, OBbUT BEPYIONIUM YEIOBEKOM,
kak u H. XBbUIEBOH «OOJBIIEBUKOMY,
HO OH JIall YeIIOBEYECTBY KIIACCHUYECKYIO
MEXaHUKY, WK, roBops ciioBaMu H. XBbI-
JIEBOTO, «CBSI3BIBAJl MHPOBOH MOPSIOK»
[6, T. 2, c. 614]. ®unocodckas aHTpoIIO-
norus B TBopuecTBe H. XBbIIEBOrO 0CHO-
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BBIBAETCSl Ha eBpoleiickoil rymaHuTap-
HOM MBICIIH, HA TOCTHKEHHUSIX MUPOBOU 1
YKPauHCKOW JIUTEPATYPHI.

[lomyueHHble pe3ynbTaThl MOTYT CIIO-
cOOCTBOBATh TaKKe IEITOCTHOMY OCMBIC-
JICHUIO IIPOLEcca Pa3BUTHsA yKPaMHCKOM
KyJIbTYpbI, €€ B3aUMOICHCTBHSA C KYJIbTY-
pamu apyrux HapoaoB LlenTpanbHOW u
Bocrounoit EBpomnel, Gonee rryGoxomy
ITOHMMAaHUIO TBOPUECTBA YKPANHCKHUX I1U-
careneit nepBoii Tpetn XX B., HX BKJIaAa
B COKPOBHIIHUILY KYJIBTYpbl M (HUIOCO-
¢bun pomaHTH3MAa.
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LEGEA SI VIATA

MEXIYHAPOTHO-TIPABOBBIE CTAHJIAPTBI
3AIIMTHI JKUBOTHBIX
B IOKYMEHTAX JJUTH HALIAI

Hpuna KOPOBKO,
coHucKarelb KadeIpbl MEKTyHAPOIHOTO TIpaBa
WHeTuTyTa MEXKIYHAPOIHBIX OTHOLICHUI
Kwuesckoro HanmonansHOro yHUBepcuTeTa nMeHn Tapaca IlleBuenko

Summary

The article deals with international law pieces on the animal protection and welfare
enshrined in the documents of the League of Nations. Also it has traced the role and
influence of the League at work on the formation of international legal standards for
the animal protection and welfare through the formation of the Office International
des Epizooties — the intergovernmental organization which is responsible for the
international cooperation and development of international legal standards in the field of
animal welfare nowadays.

Key words: League of Nations, Office International des Epizooties, animal
protection, animal welfare, international law.

AHHOTaNM
B crarbe aHaNM3MPYIOTCS MEXKAYyHApOAHO-IIPABOBBIC HOPMBI B Cdepe 3alluThl
1 ONaromoNydusi TOMAIIHUX JKMBOTHBIX, 3aKpelIeHHbIe B JoKyMeHTax Jlurm Harwii.
Taxoke npocnexuBaercst poiib u Bausuue Jluru Hanwii Ha padoty nmo GopmupoBanuio
MEJK/lyHapOIHO-IIPABOBBIX CTAHIAPTOB B c(epe 3alUThl U OJIaronoiryyus *KHBOTHBIX
gyepe3 cozganue MeKayHapOoIHOTO 3MH300THIECKOTO 0I0PO — MEKIPAaBUTEIECTBEHHON
OpraHu3aluH, KOTOPasi CErOHsI OPraHU30BbIBACT MEK/yHAPOIHOE COTPYIHHYECTBO I10

pa3paboTke MeXIyHapOJHO-IIPaBOBBIX CTaH/IAPTOB B YKa3aHHOU cdepe.
KuroueBnie ciioBa: Jlura Hammit, MexmyHapoHOE SMTH300THYECKOE OF0PO, 3aIlIuTa
JKUBOTHBIX, OJIATOIOTy e KUBOTHBIX, MEXKTYHAPOJHOE [IPABO.

HOCTaHOBKa npobaemsl. B ne-
arenbHocTH Jlurm Hanuit mo
KOoAU(GUKALUK U NPOTPECCUBHOMY pas3-
BUTHIO MEXIYHAapOAHOIO MpaBa OblIa
3aJI0’KEHa OCHOBA HEKOTOPBIX COBPEMEH-
HBIX MEXJyHapOAHO-IIPABOBBIX PEKU-
MOB 4epe3 pa3paboTKy U MPUHATHE YHU-
BEPCAIbHBIX KOHBEHIIUH 110 [IEJIOMY PSILy
BOTIPOCOB, MPEACTABIAIOMNX B3aNMHBII
HHTEpeC Ui TOCYAapCTB B TIEPHOT MEXK-
Iy IByMsI MAPOBEIMH BoifHaMH. VIMeHHO
JIura Hanwii crana popymom [uist paspa-
OOTKM M HOANMCAHUS MHOTOCTOPOHHHX,
a MOpoH M YHHMBEPCAJIBHBIX MEXKIyHa-
POIHO-TIPABOBBIX MHCTPYMEHTOB, COJEP-
JKAIUX BaXKHBIE JIJIsI TOCYAAPCTB MEXKAY-
HapOJIHO-MIPABOBBIE HOPMBI YHUBEPCAIIb-
HOro xapakrepa. boiee Toro, B pamkax
Jlurn Hanwmit npenycmaTtpuBancs yHH-
KaJbHBI HAa TO BpeMs MEXaHHM3M KOH-
TPOJSI UMIUIEMEHTAINN pa3paboTaHHBIX
JIOTOBOPOB M PELICHHS CIIOPOB IO WX
peanu3annu MOCPEACTBOM YUPEKICHHS
u pabotsl [locToSSHHOW ManaTel MEXIy-
HapoxHoro npaBocyaus [1]. He obomnra
cropoHoii Jlura Hamuii Taxxe Bompoc o
0JIaronoylyyuy JOMAlHUX JKHUBOTHBIX,
3aJI0)KMB OCHOBY MHOTOCTOPOHHEH pa-
OGOTBI MEXYHAPOJHOTO TI'PaXKIAHCKOTO

obmecTBa 1Mo pa3paboTKe M MPUHATHIO
[[EJIOTO pPsiia BaKHEHIINX YHHUBEPCAIb-
HBIX JTOKYMEHTOB B 3TOH cdepe, B dacT-
HOcTH, KammaHuu 3a npuaatue OOH
Bceobuieid nexyapanuu  Giaromnonydus
JKUBOTHBIX [2].

AKTyajbHOCTH npodiaembl. B 2014
rogy Obuto moamucaHo Coraimenue o0
accouunanuu Mexay Espomnetickum Coro-
30M U YKpauHO# [3], 4TO mOCTaBMIIO Ie-
pell YKPauHCKUM TOCYAapCTBOM OIpejie-
JICHHBIE 3a/1a4¥, B YaCTHOCTH, MO TapMO-
HU3AIUN YKPAUHCKOTO 3aKOHO/ATEIbCTBA
C E€BpONCHCKUMHM HOpPMaMH M €BpOIECH-
CKHMH MEXIyHapOIHO-IIPABOBEIMHU CTaH-
JapTaMy, KOTOpble B 3HAYUTENFHON Mepe
OBUTH COPMHUPOBAHBI B CBOUX UCTOKAX M
HAllLIM OTPA)XCHUE B PANE MEXKIYHApO.-
HO-TIPAaBOBBIX KOHBEHIIUH, IPUHATBIX 10J1
srugoi Jlurn Hanwit.

Cocrosinne  ucciaenopanus. Ms-
YYEHHEM TEMbI 3aIUThl KUBOTHBIX, He-
00XOAMMOCTBIO HAJIeNICHUsI MX HpaBaMH
y’K€ MHOTO JIET 3aHHUMAIOTCSI KakK 3apy-
OeXHbIe, TaK ¥ OTEYECTBECHHBIE YUEHBIC.
Cpennt  COBPEMEHHBIX  OTE€YECTBEHHBIX
IOPHCTOB-MEXTyHApPOJHUKOB  BOIPOCHI
3AIUTHI KUBOTHBIX B KOHTEKCTE MEXKIY-
HapOIHOTO TpaBa OCBEIIeHHI B paborax



b.B. Babuna, O.B. bytkesuu, T.P. Kopor-
xoro, A.C. Matko u Jpyrux.

Leap u HOBU3HA padoThl. Bornpockl
reHe3uca — UCTOPHYECKOIO0 CTaHOBJICHUS
U pa3sBUTHUS MEKIyHApOIHO-IIPABOBBIX
CTaHIAPTOB U HOPM OOpAILECHUS 3 KH-
BOTHBIMH, HMX 3alUThl U OJarononyyus
B COBPEMCHHOM YKpaWHCKOH MEXIyHa-
POIHO-TIPABOBOM JINTEpAType — HE CTaIHN
[OKa MPEIMETOM HCCIICIOBAHUS, XOTS W
MPEJICTABISIFOT 3HAYMTEIIBHBIH HHTEPEC C
TOYKH 3PEHHs TOHUMaHUS CYI[HOCTH pa3-
BUTUSL MEX/IyHAPOJHO-IIPABOBOIO pEry-
JMPOBAHUS B IAHHOH cdepe Mexrocynap-
CTBEHHOTO COTpyAHMuecTBa. [lombITKa
TAKOTO HCCIICIOBAHUS SIBJISICTCS IVIaBHO
LEeNbI0 paboThl, MPECTABISET ee Haydy-
HYIO HOBU3HY.

OOBEKTOM HCCIIEIOBAHHS CTAIN YHH-
BepCaibHbIC MEKIyHAPOIHBIC KOHBEH-
L[MH{, TIPUHSTBIC B MEPHOA MEXKIY JBYMS
MHPOBBIMH BOHHAMH ¥  COJCpIKAIIHC
OIpe/IeNICHHBIC U CHe(UIECKHE HOPMBI
MEXKIyHapOIHOTO TpaBa (MeXIyHapo.-
HO-IIPAaBOBBIC CTaHAAPTHI B cepe 3alu-
Thl U OJIArONOy4us JIOMAIIHHX KHBOT-
HbIX). [IpenmeroMm McciaenoBaHHs CTaIH
JIOKYMEHTBI, ipuHsAThie Jluroir Hanwii, a
TaKKe JOKYMEHTbI CO3IaHHOW B CTPYKTY-
pe Jluru Hanuit cneunanbHON MexTyHa-
pOIHON opranu3zanuu — MexyHapoIHO-
TO DIM300TUIECCKOTO OFOPO.

H3no:xkenne OCHOBHOTO MaTepHa-
aa. B 1920 rony B Benbrum Heoxungan-
HO BCIIBIXHYJIA YyMa KPYIMHOTO POratoro
ckora. Bunoii Tomy cranu 3e0y (moaBua
MHJMHCKOTO JTUKOTO ObIKA), KOTOPBIX BE3-
m1 u3 VHaun B ApreHTHHY TpaH3UTOM
yepes NopT AHTBEpIIeHa. DIU300THUS U €€
HPUYUHBI TPOAEMOHCTPHPOBAIH OCTPYIO
HEOOXOMMOCTh HOBBIX (opM MHOTO-
CTOPOHHETO COTPYAHUYECTBA TOCYNAPCTB
[0 TpenoTBpameHuio u Ooprbe ¢ mo-
JOOHBIMH BCTIBIIIIKAMH  WHQEKITHOHHBIX
3a00/IeBaHUi Y JKMBOTHBIX, KOTOPBIE MO-
IyT HE TOJBKO MaryOHO OTPa3sUThCsS Ha
COCTOSIHMM MH(HIMPOBAHHBIX 0CO0Eii,
HO M CTaTb CEPbE3HOH yrpo3oi ais 310-
pOBbs yesoBeka. B pesynbrare nonrux
JMIUIOMAaTHYEeCKUX Mpouenyp 28 crpaH-
wieHoB Jluru Hauuit 25 suBaps 1924
roga B [lapwke noanucany corauieHue,
KOTOPBIM OBLIO c03aH0 MexkyHapoIHOe
snm300THYeCcKOe Oropo (manee — MOB). B
npeamOyne MedxcdyHapooHozo coenaute-
Hus o cozoanuu 6 Illapusice Meoicoyna-
POOHOCO Bnuzoomuyeckozo 60wpo or 25
sHBaps 1924 roga Ne 1360 (Bctymuio B
cuiry 9 Hosi0ps 1926 roma) ormeuaercs:

«bBb110 OBI 11€71€C000pPa3HO OPraHU30BaTh
MesxayHaponHoe Oropo mo pabore ¢ 3a-
pa3HbIMH OOJIC3HAMH JKMBOTHBIX, KaK 3TO
MpeaycMOTpeHO MexXayHapOoaIHOW KOH-
(depennueit mo u3ydeHUI0 WH(EKIIUOH-
HBIX OOJIe3Hel )KUBOTHBIX OT 27 Mas 1921
roza» [4, c. 136]. Cornamenne cocTosio
U3 IBYX 4acTeil: HeMOCPEICTBEHHO TEKCTA
coramenus (8 crareil) u MpUIOKEHUS K
HeMy — ycraa MOB (16 crarei).

CornanreHue onpeneiseT Takue Io-
JIOJKECHUSL:

1) mrra6-kBaptupa MObB Haxomurcs B
Tapwmxe (ct. 1);

2) 6ropo (GYHKIIMOHUPYET MO HAA30-
pom u koHTposieM Komurera, chopmupo-
BaHHOTO U3 JiesieratoB JloropaprBaronx-
csi mpaButenbeTB. CoCcTaB M MPEAMETHI
BesieHust 9Toro Komurera onpenesstores
VYeraBom (cT. 2);

3) nopsnox ¢unaHcuposanus bropo
(ct. ct. 3, 4);

4) Bo3aMoxHOCTH BHeceHus B Corna-
HIEHHE TPaBOK (CT. 5) W MOPSIOK TpH-
COCIMHEHUS K JIOKYMEHTY IPYTHX Iocy-
napcTB (CT. 6), a Takke NOPSI0K paTudu-
KA1 3TOro 0oroBopa (ct. 7);

5) nepBoHauanbHO CornamieHue 3a-
KJII0YQJIOCh CPOKOM Ha 7 JIET ¢ NpaBOM
MOCJIEYIOIIETO ero MpoJJICHUs Ha TaKOW
)K€ MEpHOJ] NP YCIOBUH, YTO HUKTO W3
YYaCTHHUKOB JOTOBOpa HE HOTU(HIHPO-
BaJl 32 OJMH TOJ J0 MCTCUCHHUS KaXkOT0o
MepHo/ia O CBOEM HAMEPCHHHU MPEKPATUTh
JIeCTBIE HOPM ITOTO JTOKyMeHTa (CT. 8)
[4, c. 136-138].

B cBoro ouepeny Ycra MOb, koro-
pblii sBIsieTcst npuiokenueM k Corarie-
HHUIO, OIPE/IeIISeT TaKyl0 HH(POPMALIHIO:

1) broopo KOHTakTHUpyeT Hemocpen-
CTBEHHO C TOCY/IapCTBEHHBIMH OpraHaMH,
OTBEYAIOIMMH 33 CaHUTAPHBIH HAI30p,
ctpan-yyactHun Cortamenus (cT. 2);

2) ¢yskumsamu bropo sBistoTcs Ta-
KHe:

a) MOOLIPEHNUE U COINIACOBAHUE HCCIIe-
JIOBaHUIi MJIM OIBITOB, MPEICTABIISIONIINX
UHTEpEC B OTHOLICHMH MAaTOJIOTMU WX
NpoQHIAKTUKN HHPEKIIMOHHBIX 3abolie-
BaHUU CKOTa;

0) cOop u JOBeaeHUE O CBEICHUS
NPABUTEIbCTB U MX CAHUTAPHBIX YUYPEK-
neHuit (akToB M JOKYMEHTOB OOIIEro
MHTEepeca, KacaloluXcs XOoua SIMHU300TH-
4yecknx 3a00JI€BaHUI U CPEICTB, MPUME-
HSIEMBIX B O0Opb0e ¢ HUMH;

B) M3YYCHHE MPOCKTOB COIVIAIICHUIA,
OTHOCSIIIAXCS. K CAHUTApHOMY Haa30py
3a )KHBOTHBIMH, M TIPEJIOCTABIICHNE B pac-
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MOPsHKEHHUE IPABUTENBCTB, HOIITHUCABIINX
9TH CONIALIEHUS, CPEACTB Ul KOHTPOJIS
3a UX BBINONHEHHEM (CT. 4);

3) npaBUTENIBLCTBA PETYISPHO HAIPaB-
51107 Bropo oT4eTsr 00 IMU300THUECKO
CHTyallUH B MX CTpaHax, a TAKKe HeMe-
JIGHHO COOOIIAOT O BCIbIIIKax 3a0ore-
BaHWH Ha TEPPUTOPUH MX TOCYAApCTB, O
MeTo/1aX OOpBOBI C SMU300THAMH (CT. 5);

4) crpykrypy Bropo (ct. ct. 6-8);

5) dopmel u Mertomsl MHPOPMHPO-
BaHMs Bropo mpaBUTENbCTB rocynapcrs-
Y4acTHHUKOB (CT. cT. 9-10);

6) GbrHAHCOBBIE BOIIPOCHI, CBS3aHHbIE C
¢dynkronuposanueM bropo (ct.cT. 11-16)
[4, c. 140-145].

TTocne coszmanuss OOH 0BT MOMEHT,
xorga MOb Mor mpekpaTuth cBoe CyIe-
CTBOBaHHE. JTO OBUIO CBA3aHO B MEPBYIO
odepens ¢ cosmanmeM mpu OOH nByx
CIeIHaTN3UPOBAHHBIX areHTcTB: [Ipomo-
BOJIbCTBEHHON U CEJIbCKOXO35HCTBEHHOMN
opraumanuun OOH (DPAO) B 1946 romy
n BeemupHOI opraHusanuu 31paBooxpa-
nenus (BO3) B 1948 romy. Takum oGpa-
30M, L1eJIeCO00Pa3HOCTh CYIIECTBOBAHUS
MDB, QyHKIHMH KOTOPOTO B 3HAYHMTEINb-
HOM CTENEHM MOIIH BBINOJHATH ATH JIBA
areHTCTBA, OKa3ajlach IIOJl BOIPOCOM
nBakael: B 1946 u 1951 romax. Oguako
Oraroapsi MO3UIIMK MHOTHX TOCYIapCTB-
y4acTHUKOB MODb 06110 coxpaneHo [5].

Opranuzanusi 3a TOIBI CBOETO Cy-
[IECTBOBAHMS JBOJIIOIMOHUPOBAJIA U B
LIeJIOM TOKa3ajda mnpumepsl dddexTus-
HOM paboThl B cdepe NpenoTBpalieHUs
BCIIBILIEK SMNU300THH HA TEPPUTOPHAX
rocyaapctB-ydyactHul MOb. 24 mas 1973
roga MexnayHapoaubiii komuter MOb yT-
Bepawin OcHoBHOI permameHT MOB, a B
mae 2011 roma — OOmMH perlaMeHT pa-
0OTBI OpraHu3aly. DTH J1BA JOKYMEHTa
MDOBb cramu 6a3zoBbeiMu Hapsgy ¢ Corma-
menneM 1924 roga u Yecrasom MOb [6].

Hauano 2000-x ronos crano mist MOb
HOBBIM 3TalloM €ro (yHKIIMOHHPOBAHUSI.
B 2000 romy MDB yrBepxmaer cBoit
HoBBI Crparernyeckuii mian Ha 2001—
2005 rozpl, B KOTOPOM BIIEPBbIC TOBOPUT-
Csl 0 HOBOM IIPHOPUTETE — 3AIUTE KUBOT-
HBIX U O0ECIEYEHHH MOJDKHOTO YPOBHS
ux Omaronony4yus [7]. C 2002 rona MDb
MOCTENICHHO pacIIupsieT cBou (yHKIMH,
[IPUHHAMAsl B TEYCHHE HECKOJBKUX JET 6
PE30IIOLINi, KOTOPBIMU paciupseT cde-
Py CBOEi OTBETCTBEHHOCTH [8].

Ilockonbky Pesomonns Ne XIV
«O manmare MOb o Bompocam 6arorro-
Jy4Hsl )KUBOTHBIX» BMEHMJIA B 00SI3aHHO-
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ctit MOB HapaboTKy cTaHaapToB B cdepe
3alUThl U obecriedeHus OJIaronoiyyus
JKMBOTHBIX, 3TOT IOKYMEHT MbI XOTEIH
OBl paccmoTpeTh AetanbHee. 29 mas 2002
rona MexayHaponusii komuter MOb
npuanMaeT Pesomonmio Ne X1V, co-
crosimgyo u3 11 myHkTOB, B mpeamOyine
KOTOpOil oTMedaercs, uro CrernmanbHast
rpynna M3b no Bonpocam Onaromnody-
YHs SKUBOTHBIX pa3paboTajia peKOMEH-
nmammu st Komurera MOB, yunThiBast
CYIIECTBEHHYIO B3aHMMOCBS3b MEXIY BO-
IIPOCAaMHU 3/10POBbs JKUBOTHBIX U UX OJa-
TOIIOJIyYHEeM, TAKUM 00pa3oM CUHTas, YTO
MDB Mmorno Obl CTaTh MEXKIYyHAPOTHBIM
nuziepoM B chepe obecriedeHus Grarormno-
ITy4usi )KUBOTHBIX. B pesynbrare Komurer
nopyyaer MOb paspaborars npaBuia u
MPUHIMIBI JUIT HAapaOOTKH pPEKOMEH/a-
LU ¥ CTaHIapTOB B JaHHOM cdhepe. MOb
OBLIO TNPENTOKEHO CBOIO PabOTy CKOH-
LEHTPHUPOBATH I10 CJICTYIONIIM HaIlpaBIIe-
HUSM (TTYHKT 6):

— JKHBOTHbIE, KOTOPbIE HCHOJIb3YIOT-
Csl B CEJIbCKOM U BOJIHOM XO3SIHCTBax JUIst
MIPOU3BOZICTBA €Ibl M JIPYIHX MPOIYKTOB
JKMBOTHOTO TIPOMCXOXK/ICHHMS, 4 TaKKe B
LeJISIX Pa3BEICHUS U JUIsi pabOThI;

— JKMBOTHBIC-KOMITaHbOHBI, BKJIIOYAs
«9K30THYECKHE» (IUKHe, KOTOphIE CO-
Jep>kaTcs B HEBOJIE, HETPATUIINOHHBIC))
BU/JIBI;

— JKHBOTHBIE, KOTOPBIE HCIIONB3YeTCS
B HayYHBIX HCCIIEJIOBAHUSIX, TECTaX U 00-
yUaroIuX IporpamMMax;

— JKMBOTHBIE, IPOXKUBAIOLIHE B JUKOI
IIPUPOJIE, BKJIFOYask BOIIPOCHI UX yOUiicTBa
U JIOBIIH;

— JKUBOTHBIE, KOTOPbIE HCIOJIB3YIOTCS
B pAa3BJICKATENIbHBIX U CHOPTHBHBIX Lie-
JISIX, BKJTIOYAst IUPKH ¥ 300TIapKH.

JIist KaIoro HANpaBICHUS TOKHBI
ObITH pa3pabOTaHBl PEKOMEHAAIMH IO
0COOCHHOCTSIM 3/10POBbs, COJEPIKAHUIO,
YXOJy, TPAHCIIOPTHPOBKE M 320010 (BKIIIO-
yasi TyMaHHbIN 3a00ii, 3BTaHa3ut0, youii-
CTBO JKMBOTHBIX 10 TPUIHHE KOHTPOJIS 32
SMHU300THYECKOM CUTYaIen).

B nynkre 11 Pesomtonun Ne XIV ot-
meuaercs, yTo MOb «uHKopriopupyer Bo-
poc Oarornoay4ust >KUBOTHBIX B YHCIIO
CBOMX OCHOBHBIX (yHKuui». st 3toro
MDOB BbINONHSET ClieayoIHe GyHKIHN:

— paspabarbIBaeT CTaHIAPTHI U PEKO-
MEH/JAIUY, KOTOphIE MO3BOJAT obecrie-
YUTH TMPHEMIIEMBIH YPOBEHB OJIaromnomy-
YHs )KUBOTHBIX Ha MIPAKTHKE;

— JIaeT AKCIEPTHBIE KOHCYIBTAIUH T10
crienn(UUecKuM BoIpocaM  OIrarorody-

YMsl KHUBOTHBIX 3aMHTEPECOBAHHBIM CTO-
ponam MDOBb, BkiIOYas CTpaHbI-YIEHBI,
JIPYTHe MEXIyHApOHbIE OPraHU3alul 1
MIPOMBIIIUICHHBIC TPEIIPUSITHS/TIOTPEOu-
TeNe;

— BeIeT MEeXAyHapojaHble 0a3bl JaH-
HBIX ¢ uH(pOpManmeil o Omaromorydun
JKUBOTHBIX, BKJIFOYasl pa3HbIe HAI[MOHAIIb-
HBIE 3aKOHBI 1 ITPOBOANMYIO TOCYJapCTBa-
MH TIOJIUTHKY B 9TOM BOIPOCE, [TPU3HAH-
HbIE Ha MEXIYHapOIHOM YpOBHE JKC-
MIePTOB IO 3allUTE KUBOTHBIX, a TaKXKe
COOTBETCTBYIOIIME IIPUMEPBI XOPOILIEH
MIPAKTUKH MO 3aLIUTE )KUBOTHBIX;

— BBISBIISIET OCHOBHBIE SJIEMEHTHI 3()-
(eKTUBHOW HAMOHAILHONH MH(PACTPYK-
Typel B chepe obecredeHus Ormaromno-
JIy4Hus )KUBOTHBIX, B TOM YHCIIE 3aKOHbI/
[IPABOBBIC MHCTPYMEHTHI U Pa3pabOTKy
KOHTPOJIBHOTO TIEPEYHs BOIPOCOB IS Ca-
MOOLICHKH;

— TOTOBHUT M PaclpOCTpaHseT yueO-
HBIil MaTepHaJ JJIs TOBBILICHHS] OCBE/IOM-
JICHHOCTU 3aWHTEPECOBAHHBIX CTOPOH
MDB;

— TIPOJIBUI'A€T BKIIIOYEHHE H3YUCHUS
BOIIPOCOB OJIArOMOIY4Ust ¥ 3alUTHI JKHU-
BOTHBIX B JIO- U MOCJICAUINIOMHBIC y4yeO-
HBIE TPOrPAMMBI TI0 MOATOTOBKE CIICIH-
aNuCToB B chepe BeTepHHAPHUH;

— BBISIBIISICT [TOTPEOHOCTU B HAy4YHBIX
HCCIIeI0BaHMX B cepe Onarononyquns u
3aIIUThl )KUBOTHBIX, MOOLIPSIET COTPYI-
HHYECTBO MEK/Iy IICHTPAMH TaKUX Hayd-
HBIX McclienoBanui [§].

B 2004 roxy Bompock! Graromnoiy4ust
KHMBOTHBIX OBUIM BIIEPBBIC BKJIIOYCHBI B
«Koznekc 3emnHoBOmHBIX MOb» — cbop-
HUK CTaHAApTOB, pa3paboranHHbix MDb
B Ipejieax CBOUX (YHKLHUH U KOMIICTEH-
uit [7].

C yueToM U3MEHEHHs CBOUX (DYHKLIUH
u xommereHuit ¢ 2003 roma MexayHa-
PORHOE SMH300THYECKOE OIOpO MEHSeT
CBO€ Ha3BaHHWE, IPH ITOM COXpaHssi aod-
OpeBuarypy. Temepp 5Ta oOpraHM3aIus
HasbIBacTCs BeeMupHas opraHuzaius 1o
OXpaHe 310poBbs KUBOTHBIX (MOB) [5].

Cornamienue o co3nanun MOb 6bu10
HE €IMHCTBEHHBIM JOKYMEHTOM, IPHHS-
TbIM Jluroit Hanuii, B KOTOpOM Haliu oT-
pa)KeHHE HOPMBbI OTHOCHMTEJBHO 3allUThI
*HBOTHBIX. 20 deBpans 1935 roga Obuia
noanucana MeKyHapo/iHasi KOHBEHIIHS
0 KaMIIaHU{ MO MPEIOTBPALICHHUIO pac-
MPOCTpaHEHHs] HHPEKIMOHHBIX 00JIe3HEeH
*uBOTHBIX Ne 4310, koTopast BcTynmuiia B
cmry 23 mapra 1938 rona (nanee — Kon-
BeHiust). KOHBEHIMsS — yCTaHaBIMBala

BETEPUHAPHBIC HOPMbI W IIpaBHJIA JUIs
TOTO, YTOOBI TPEAYNPEAUTH SMH300THH
CeNbCKOX03HCTBEHHBIX )KUBOTHBIX. JTOT
JIOKYMEHT 00sI3bIBaJl TOCYapCTBa-y4acT-
HHUKOB IIPUHATH COOTBETCTBYIOIIEE BETe-
pHHApHOE 3aKOHOJATENIbCTBO HA HAILMO-
HaJIBHOM ypoBHE (cT. 1), copMupoBaTh
Ha TOCYJIapCTBCHHOM YPOBHE BETEpHHAp-
HbIC CIYKOBI, KOTOpbIE 3aHMMAJHCh ObI
WHCIIEKIIUEH XO3SMCTB, 3aJeHCTBOBaH-
HBIX B )KHBOTHOBOJICTBE, MPEIOTBPAII[aIH
OBl BCIIBINIKK WH(EKIIMOHHBIX OOJIe3HEeH
cpeny OKMBOTHBIX, oOecredynBain Obl
MOJITOTOBKY MEpCOHaJla Ha BBIMOJHEHHE
ykazanHeix B KonBeHimu 3amad (ct. 2).
Taxke JIOKyMEHTOM YyCTaHAaBIHMBAJIACh
CTpYKTypa U HeoOxomumas KBanuduka-
LM BETCPHHAPHBIX CHELHAINCTOB JUIs
COOTBETCTBYIOIIEH PaboTh! (CT. 3), ObLTO
MPOIICAHO 0053aTeIBCTBO COTPYIHUYATD
HALMOHAJbHBIM BETEPUHAPHBIM CITyKOaM
¢ MOBF (ct. 5) u Mexnay coboit (ct. cT. 7,
8), ykasbIBaJIOCh, YTO JeJaTh, €CIM Ha
TEPPUTOPHH, TIJie paboTaeT COOTBETCTBY-
I0IIasi TOCYJapCTBEHHAs BETEpUHApHAs
ciryx0a, Oblia 3aMKCUpOBaHa BCIIBIIIIKA
WH(EKINOHHONW OONEe3HH Yy IKHBOTHBIX
(cT. 6) U Tak nanee.

B KonBeHIMH cofepKaiuch 00s3a-
TENILCTBA  TOCYJAPCTB-yYaCTHUKOB — TIa-
paHTHPOBaTh HaUICKALIUH YPOBEHb Be-
TEPHHAPHOTO OOCITYXKHUBAHUS C LEIbIO
HCKITIOUNTH 3apakeHue Jiofei OosesHs-
MH, TI€PE/IaBaCMbIMH OT >KUBOTHBIX HJIH
OT TIPOJLYKTOB JKUBOTHOBOACTBA. O/IHAKO
OYEBHUJIHO, YTO 3TH 00s3aTesIbCTBA Kaca-
JMCh W OJaronoiyyus >KUBOTHBIX, IO-
CKOJIbKY BBITIOJIHEHHE BCEX TpeOOBaHMM
BETEPUHAPHBIX CIIYXKO O3HA4ano, 4YTo
MOCTOSIHHBIA HA/30p OCYLIECTBISICA IO
KpaiiHeil Mepe 3a 3710pOBBEM >KUBOTHBIX.
VimeHHO TO3TOMY YyKazaHHyl KoHBEH-
L[MI0 MOXKHO CYMTATh MEPBBIM ILIATOM Ha
YHHBEPCAIbHOM YPOBHE K NMPUHSTHIO J10-
KyMEHTa, KOTOPBIH HEMOCPEACTBEHHO 3a-
(uxcupoBan Ob r'yMaHHOE OOpalleHue ¢
’KUBOTHBIMH U KPHUTEPHHU YPOBHS obecrie-
4yeHus ux onaronomyuus [9, c. 174-190].

20 ¢espanst 1935 roxa Jlura Hauwmit
nipuHsina Mesicoynapoomnyio KoHeeHyuio no
B0NPOCAM MPAHZUMA HCUBOMHBIX, MACA U
Opyeux npooyKmo8 HCUBOMHO20 NPOUC-
xoocoenuss Ne 4486 (Bctynwiia B cuity 6
nekabpst 1938 rozna), B KOTOpOii BIiepBbIe
TOBOPHTCS O Ha/JIC)KAIIEM OTHOLICHUHU K
JKHBOTHBIM BO BpEMS TPaHCIIOPTUPOBKH.
XOoTsl TEpPMHUHBI «IIPaBa KMBOTHBIXY, «3a-
[IATa JKHUBOTHBIX» WM «OJaromnosiyyue
’KUBOTHBIX» B TEKCTE OTCYTCTBYIOT, B 4. 2



CT. 5 oTMedaeTcs: «YUHUThIBast pa3jinuHbIe
TPYAHOCTH, KOTOpPBIE MOTYT BO3HHKHYTb
B IIpoLleCCE TPAH3MTA, CTPAHBI-3KCIIOP-
TEPBI JIOJDKHBI YOAUTHCS, YTO )KUBOTHBIC
OBUTH TIPABUIIBHO 3aTrPy)KEHbI U JOJDKHBIM
00pa3oM HAKOPMJICHBI U YTO OHH MONY-
YalT HEOOXOAMMOE BHHUMAHHUE, YTOOBI
n30eXaTh HEHY)XKHBIX CTpaJaHnil (KypcuB
Ham — M. K.)». Ilo3xe mmenHo sxerna-
HUE N30aBHUTh JKUBOTHBIX OT HEHYKHBIX
CTpaJlaHNii CTaHET OCHOBOH B MEXIY-
HApOIHOM  OOIIECTBEHHOM JIBUJKCHUH
3a INPUHATHE MEXKIYyHapOIHO-IIPABOBBIX
HUHCTPYMEHTOB B c(hepe Tak Ha3bIBAEMO-
o MEXKIYHapOIHOrO IpaBa XHMBOTHBIX
(International Animal Law).

B nomnonnenuu k ctT. 5 MexayHapon-
HOW KOHBEHI[MM IO BOIIPOCAM TPAH3UTA
JKUBOTHBIX, MsSCa U APYTHX MPOAYKTOB
JKUBOTHOTO TIPOMCXOXICHHS CONepIKa-
JIMCh HOPMBI, KOTOpBIE TOBOPSAT 00 00e-
CHEYCHUH MaKCHMaJIbHO KOM(OPTHBIX
YCIIOBHH JUISI TPAHCIIOPTUPYEMBIX IKH-
BOTHBIX. Tak, 4. 2 JOTIOJHEHHS K CT. 5
MexayHapoAHOH KOHBEHIIMH IO BOIPO-
caM TPaH3MTa XHMBOTHBIX, Msica M JPYrUX
MPOAYKTOB JXMBOTHOTO HPOUCXOXKICHHS
TOBOPUT O HEOOXOJMMOCTH IOATOTOBKH
KOHTEiHepa /s TEPeBO3KU KUBOTHBIX:
«Bo Bpemst 3arpy3KH >KBaUHbBIX KUBOTHBIX
U CBUHEH I10JI B TPAHCIIOPTHBIX KOHTCHHE-
pax JOoJDKEH OBITh TOKPHIT COOTBETCTBYIO-
MM HACTHIIOM.

B 4. 3 nononnenus k cr. 5 Mexny-
HapoIHOW KOHBEHIMM TI0 BOIpPOCAM
TPAaH3UTAa JKUBOTHBIX, MSCa M IPYIHX
IPOJAYKTOB JKMBOTHOIO  IIPOMCXOXKJE-
HUSL TOMYEpKHBaeTcs HEO0OXOIMMOCTh
obecrieueHnss HaJ30pa 3a TPAHCHOPTH-
PYEMBIMHU JKHBOTHBIMH CO CTOPOHBI CO-
MPOBOKAIOIIET0 MX 4esloBeKa. B wact-
HOCTH, oTMedaercs: «I'py3sl ¢ KHUBBIMH
JKUBOTHBIMH, II€PEBO3NMBIE HE B XOPOIIIO
3aKPBITHIX TEPEHOCHBIX KOHTEHHEepax
(KOp3WHBI, SIUKH, KJIETKH M TaK Ja-
nee), TMPH JUINTENBHBIX IyTEHIeCTBUIX
JIOJDKHBI UMETH COTIPOBOKIAFOIIIEE JTUIIO.
OTO JUIO HE JOJDKHO CIEIUTH 3a 00JIb-
MM KOJMYECTBOM >KUBOTHBIX, YEM OHO
croco0Ho ycieauth». KoHeuHo, He 110-
HSTHO, KaKO€ MMEHHO KOJIHMYECTBO JKH-
BOTHBIX CYHMTAJIOCh IPUEMJIEMBIM, I10-
CKOJIKY KTO-TO CIIOCOOCH YXa)KMBaTh
U 32 ISATHIO CBUHBSMHU B Yac, a KOMY-TO
U C ONHOM TpynHO crpaBuThesa. Ho Bce
J)K€ OTMETHM DTOT ITyHKT KOHBEHIIMH C
[IOJIOKUTEIBHOW CTOPOHBI Kak TAaKoH,
KOTOPBIH CII0COOCTBOBAN 00ECIIEUEHHIO
OIarormoryuus >KHBOTHBIX.

Taxke WHTEpeceH IOCIeAHuil ad-
3all JIOMOJIHEHUs K cT. 5 MexayHaponu-
HOI KOHBEHIIMH IO BOMNPOCAM TPaH3UTA
JKMBOTHBIX, MSiCA W JIPYyTHX IPOJYKTOB
JKMBOTHOTO TIPOMCXOXK/ICHUS, B KOTOPOM
TOBOPUTCSL O HEOOXOAMMOCTH H30paHust
KpaT4ailliero MapiipyTa TPaHCIIOPTH-
POBKH JKHBOTHBIX, UTO TaKKe SBISIETCS
OJJHAM N3 BAXXHBIX MOMEHTOB B 00e-
CIICYCHUH OJIaroroydusi >KHBOTHBIX BO
BpeMsi TepeBo3KH: «TpaHCIIOPTHPOBKA
JKMBBIX JKMBOTHBIX JIOJDKHA OBITH ITpOBe-
JICHa 110 CaMOMY KOPOTKOMY MapuipyTy H,
HACKOJIBKO 3TO BO3MOXKHO, Ha CIelHallb-
HBIX CKOPOCTHBIX TIDY30BBIX IO€3/1ax»
[10, c. 45].

BeiBoabl. Jlura Hamuit 3amoxwuna
OCHOBBI MHOTOCTOPOHHETO MEKIyHa-
POIAHO-TIPABOBOTO PETYINPOBaHUSA Cche-
PBI 3AIIUTH ¥ OJIATOTIONY YIS KUBOTHBIX
MyTeM IMPUHITUAS YHUBEPCAIbHBIX JI0-
KyMEHTOB, KOTOPBIE TIPAKTHYECKH OIIpe-
Jensu 1 obecriednBain OIaronoyydue
JKMBOTHBIX, HO HE apPTUKYJIUPOBAIH 3TOT
TEPMHH M HE [IPU3HABAJIHM €r0 HOPMaTHB-
HOe 3HayeHue. Bropas mupoBas BOiHa
9TOT mpouecc 3aropmosmia. K Bompo-
cy OarococTosiHUs JKUBOTHBIX Ha YHH-
BEPCAJILHOM YPOBHE TOCYIApCTBa Bep-
Hynmuck yxe Bo Bpemena OOH, no cux
MOop HE CHOCOOHOM MPUHATH HU OZHOTO
JIOKYMEHTa, KOTOPBIH Ompenenwst Obl U
3aduKcHpoBan OB MEXIyHapOIHO-TIpa-
BOBBIC CTAHIAPTHI M HOPMBI 3ALIUTHI H
Onarorosydusi )KHBOTHBIX, XOTsI padoTa
B TOM HANpABJICHUU HE HpeKpariaercs
YK€ MHOTHE JICCSATUIICTHS.

Tem He MeHee IVIaBHOM 3aciyroit
Jlurn Hauwit B cdepe 3ammthl U Grmaro-
HOJIy4YHsi )KUBOTHBIX CTAJO YYpEXKICHHE
MEKIIPABUTEIILCTBEHHON — OpraHHU3allvy,
KOTOpasi Ha CErOHSAIIHNI IEHb HACYUThI-
BaeT 178 rocynapcTB-4iaeHOB, KOOPIHHU-
pYeT CBOM JEHCTBUSI C IPYTUMH MEXKIY-
HApOIAHBIMU OpTaHM3AIMSIMHU, HapabaThI-
BaeT CTaHAapThl B cepe 3amuTsl u Ona-
TOTOTYYHsI )KHBOTHBIX W OTBEUAeT 3a MX
UMIUIeMeHTanuo Ha ypoBHe kak OOH,
TaK M HALOHAJIBHOTO 3aKOHO/ATEJILCTBA
CBOMX CTpaH-y4acTHUL. OpraHu3anus co-
TPYAHHYACT C IIMPOKUM KPYroM MEX[Iy-
HAapOJIHBIX HENPaBUTEILCTBEHHBIX Opra-
HU3alui, B TOM uncie BcemupHoii opra-
HU3aMKeH 1o 3alUTe KUBOTHBIX, KOTOpast
MIPOBOUT KaMIaHHIO 10 cOOPY MOAUCEH
3a mpuHsaTHe [eHepanpHON Accambieeit
OOH BcemupHoii aexnapanuu Onarono-
Jy4Hs )KUBOTHBIX. PaGoTa B 9TOM Harpas-
JICHUH TI0Ka YTO MPOOIIKACTCS.
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Oksana KRUKEVYCH,

Postgraduate student of the Department of Justice at the Faculty of Law,

Taras Shevchenko National University of Kyiv

Summary

The article considers features of procedure of the application of preventive measures, that apply to minors and are appointed to help
prevent crime and at the same time to ensure correct teenagers. Author analyzes practice application of preventive measures to minors.
The article explains features of the application of detention for minors. Author examines special precaution in the form of placement in
distribution of children, that can be applied to minor who have committed acts which fall under the signs of a criminal offense under
the age of 11 years at which possible prosecution criminal liability.
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AHHOTAUUS

B crarbe paccMOTpeHbI 0COOEHHOCTH MPOIECCYATBLHOTO MOPSIIKA TPUMEHEHHS MEp TPECEUCHUS], KOTOPhIe PUMEHSIIOTCS K HECO-
BEPILICHHOJIETHUM U MPH3BAHBI CIIOCOOCTBOBATH MPEAOTBPALICHUIO MPECTYIUNICHNH, 00eceunBasl B TO e BpeMsl HCIIPaBICHHE IO/I-
poctkoB. [IpoBesicH aHANHM3 MPAKTUKU TMPUMEHEHHS MEp MPECCUCHUS K HECOBEPIICHHOJICTHUM. OTpakeHbl 0COOCHHOCTH TOPSIIKA
n30paHus MEphI IPECEUCHNUS B BIJIE COICPIKAHUS MO CTPAXKEH [l HeCOBEPILICHHOIeTHHX. MccnenoBana eie oiHa Mepa npecedeHust
B BHJIE IOMELICHUS JeTeH B IPUEMHHUK-PacIIpeIeIHTeNb, KOTOpas MOXKET IPUMEHSTHCS K HECOBEPIIEHHOJIETHUM, COBEPILIUBILINM JIesI-
HUE, OJAAI0NIee O/ MPU3HAKY YTOJIIOBHOTO MTPECTYIUICHHS, B BO3pacTe OT 11 JeT 10 JoCTUKEeHUs BO3pacTa, C KOTOPOTO BO3ZMOXKHO
MIPUBJICYEHHE K YTOJIOBHON OTBETCTBEHHOCTH.

KutroueBbie ciioBa: cyneOHas MpaKTHKa, HECOBEPIICHHOJIETHHE, OOBHHSIEMBIC, COIEP KaHUE IO CTPaXKel, Mepa MpeCceueHUs.

roblem statement. Juvenile

delinquency is quite sharp and
relevant legal and social problem. The
level of juvenile crime is increasing,
the number of serious crimes, including
murders, robberies, thefts is also
increasing. The violence and cynicism of
crimes committed by juveniles is growing.

State of juvenile delinquency causes
disturbance and the need to find new
means of crime prevention, additional
measures by the government, including
law enforcement agencies and the public,
which would contribute to the gradual
reduction of criminal offenses by juveniles.
Procedural activities of investigation,
prosecution and court exercising criminal
proceedings in juvenile crimes are the
important measures to prevent juvenile
crimes.

Significant role in the prevention of
crime play criminal procedure, including
preventive measures that apply to minors
and are appointed to help prevent crime
and at the same time to ensure correct
teenagers.

Research condition. The examined
legal relations were analyzed by such
domestic scientists and lawyers as E.M.
Hidulyanova, V.K. Matviichuk, G.V.
Mudretska, O.V. Tsykova and others.

Given these trends should recognize
the urgency of the question to determine
the current state of legal regulation
and conduct of criminal proceedings in
juvenile cases and preventive measures
for minors in particular. This defines the
aim and task of the proposed article.

Main part of the article. Juveniles
in criminal proceedings have a specific
position, as evidenced analysis of
international laws on the rights of
children (Convention on the Rights of
the Child, the UN Standard Minimum
Rules relating to the administration of
justice relatively minors and the relevant
articles of the CC of Ukraine and CPC of
Ukraine. Thus, the criminal proceedings
against minors carried out in accordance
with the Constitution of Ukraine, CC of
Ukraine, CPC of Ukraine, international
treaties ratified by the Verkhovna Rada of
Ukraine, in particular the UN Convention
on the Rights of the Child from the 20th
of November 1989, International Pact
on civil and political Rights 1966, the
Convention for the protection of Human
Rights and Fundamental Freedoms 1950,
Minimal UN standard rules relating to
juvenile justice from 29th of November
1985.

The issue of rights and lawful
interests of minors and humanization of
criminal justice has always been the focus
of national legislators and accordingly
reflected in the new Criminal Procedure
Code of Ukraine. Regulations of CPC of
Ukraine aimed at increasing protection of
minors and the establishment of a special
procedure for criminal proceedings.

As rightly noted by G.V. Mudretska,
rules of criminal proceedings against
juveniles are aimed at providing additional
guarantees complete, comprehensive and
objective investigation of the case, identify
the causes and conditions of crimes

committed by juveniles, exercising their
procedural rights, the use of reasonable
and fair criminal procedure measures
the impact on juvenile considering
information about his personality and
crime [4, p. 141].

According to p. 1 art. 492 CPC,
minors can be used one of safeguards
(Chapter 18, CPC of Ukraine), according
to age, psychological characteristics and
occupation. In this application to minors
suspects, accused measures has its own
characteristics, due to the specifics of the
criminal procedural status of minors.

Measures to minors apply: during the
preliminary investigation — investigating
judge at the request of the investigator,
agreed with the prosecutor or at the
request of the prosecutor, and during the
proceedings — the court at the request of
the prosecutor.

About the arrest and detention of a
minor notified his parents or persons who
replace them.

Arrest and detention may be applied
to juveniles only if they are suspected
or accused of committing a grave or
especially grave crime, provided that the
use of other preventive measures will not
ensure the prevention of risks that provide
a sufficient basis investigating judge, the
court considered that suspect, convicted
can take the following actions as provided
for in art. 177 CPC of Ukraine:

1) hide from the pre-trial investigation
and/or court;

2) destroy, conceal or distort any of the
things or documents that are essential to



establish the circumstances of a criminal
offense;

3) illegally influence the victim,
witness, another suspect, experts, scholars
in the same criminal proceedings;

4) prevent the criminal proceedings
otherwise;

5) commit another criminal offense
or continue a criminal offense, which is
suspected, accused [3, p. 81].

Detain is exceptional preventive
measure that can be applied to minors
only exceptional cases provided

reasonable suspicion or accusation of
having committed an grave or especially
grave crime as prescribed in art. 183—187,
192-194, 196,197 CPC of Ukraine to
ensure performance by juvenile suspects,
when there are grounds to believe that
any of the softer precautions are not can
prevent the above risks.

“On the practice of application-courts
of law in Ukraine juvenile crimes” from
April 16, 2004 focuses on the account
in a custody juvenile health, family and
material state, relations with parents,
effectiveness of existing monitoring
their behavior, activity, place of living,
data on previous convictions, social
relationships, lifestyle, behavior during
the proceedings in this or any other
criminal case, the presence of factors or
circumstances recognition their moral
values, which allow to predict behavior.
These conditions can be ascertained by
interviewing parents, guardians, trustees,
administration officials at the place of
work or study juveniles [5].

According to the explanations Supreme
Court of Ukraine for Civil and Criminal
cases contained in the Letter “About some
issues of criminal proceedings against
minors” from 18.07.2013 Ne 223-1134/0/4-
13 year “in the exercise of criminal
proceedings against juvenile courts are
obliged to provide accurate and strict
application of existing legislation, timely
and quality of review, take into account
the European Court of Human Rights,
introducing their position in domestic law
enforcement” [2].

Thus, art. 5 of the European
Convention on Human Rights guaranteed
the right to liberty and security, provides
that everyone has the right to liberty
and security of person and no one shall
be deprived of his liberty save in the
following cases and in accordance with
the procedure laid law.

In art. 63 the European Court of
Human Rights in the case of 27.11.2008
“Svershov against Ukraine” in violation
of Article justification noted that the
domestic courts when considering the
continued detention of a minor never
considered the possibility of choosing an
alternative preventive measure instead
of detention and referring mainly to the
severity of the crimes continued to keep
the applicant in custody on the grounds
which can not be considered “relevant
and sufficient”. In art. 64 of the same
decision European Court of Human
Rights, recognizing a violation claim of
the Convention stated that “takes into
account the fact that, although defender
urged to take into account the age of the
minor applicant authority, as evident
from the case, never taking into account
this fact when handed a decision on his
detention” [6].

It should be noted that the national
courts in most cases take into account the
peculiarities of cases involving minors,
choosing to judicial proceedings following
the accused as a preventive measure of
house arrest, which is confirmed by the
analysis of jurisprudence, but there are
numerous cases of unjustified detention
for long periods of minors including:

— Court of Appeal decision of
Zaporozhye region in 2010 changed
the resolution of the District Court of
Zaporizhzhya on April 9, 2010 in respect
of G.O., last released from custody and
he was elected as a preventive measure of
personal responsibility, because choosing
a precaution regarding minor, the court
took into account only the severity of the
crime, in which he accused committed,
and did not consider other circumstances,
such as the defendant’s age, his positive
characteristics, the presence of permanent
residence, etc.;

— Court of Appeal decision Rivne
region 2011. The Resolution Zdolbunov
District Court Rivne region of 16 June
2011 on juvenile suspect B. and elected
him a preventive measure — on parole with
the release from custody of the courtroom.
The Court of First Instance, choosing strict
precautionary measure, referred to their
own conclusion about B. commit other
crimes, which are not mentioned in either
the investigator or a record of the trial [7].

In accordance with art. 37 of the
Convention on the Rights of the Child
no child shall be deprived of liberty
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unlawfully or arbitrarily. The arrest,
detention or imprisonment of a child
shall be in conformity with the law and
shall be used only as a last resort and for
the shortest appropriate period of time.
This is necessary to ensure the humane
treatment of every child deprived of
liberty and respect for the dignity of the
person, taking into account the needs of
persons of his age, in particular, every
child deprived of liberty shall be separated
from adults unless it is considered in the
child’s best interest not to be do and have
the right to maintain contact with their
family through correspondence and visits,
save in exceptional circumstances. Every
child deprived of liberty shall have the
right to prompt access to legal and other
appropriate assistance, as well as the right
to challenge the legality of the deprivation
of liberty before a court or other competent,
independent and impartial authority, and to
a prompt decision on any such action.

According to the UN Standard
Minimum Rules relating Administration
of Juvenile Justice, holding a juvenile
pretrial detention is used only as a last
resort and for the shortest period of
time and if possible replaced by other
alternative measures (Rule 13.1 and 13.2).

Thus, detention can be applied to
minors only in exceptional cases, as a
last resort, with determination as soon as
possible of such detention and ensuring
periodic review at short intervals grounds
for its application or renewal (the
European Court of Human Rights from
28th October 1998 in the case “Assenov
and Others against Bulgaria”) [7].

High Specialized Court of Ukraine
for Civil and Criminal Cases in Letter
“On some issues of criminal proceedings
against minors” from 18.07.2013 Ne 223-
1134/0/4-13, the notes that implementing
the provisions p. 5 art. 199 CPC, the
investigating judge and the court in
accordance with p. 3 art. 331 CPC should
take into account that after the expiry of
a period of time (the term of the prior
approval) the existence of reasonable
suspicion is no longer a reason for
deprivation of liberty, but because in
the judgment judicial authorities shall,
considered the possibility of choosing
alternative precautions cite other reasons
for further detention (Judgment of the
European court of Human Rights of 20
January 2011 in the case “Prokopenko
against Ukraine”) [2].
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In addition to minor precautions
provided art. 176 CPC of Ukraine can
be used as an alternative to the transfer
of a minor under the supervision of
parents, guardians, and minors who are
brought up in a children’s institution —
transferring them under the supervision
of the administration of the institution (p.
1 art. 493 CPC of Ukraine). According
to the Law of Ukraine “On structures
and services for children and special
institutions for children” from 24.01.1995.
The number of child care, which can
accommodate juveniles include reception
centers for children, schools or vocational
schools rehabilitation, medical and
social rehabilitation of children, special
educational institutions of the State
Criminal executive service of Ukraine,
shelters for children, services for children,
socio-psychological rehabilitation
children, social rehabilitation centers
(children’s town).

Transfer under supervision possible
compulsory installation investigating
judge, court following circumstances in
their entirety:

1) information on the identity of
parents, guardians or trustees, as well as
information about their relationships with
minors enable make sure that the person
could exercise proper supervision of
minors;

2) parents, guardians or trustees
(representative of the administration
of children’s institutions, if a minor is a
disciple of the institution) and minor given
consent to transfer under supervision;

3) parents, guardians or trustees
(Senior Administration childcare
facilities, if a minor is a disciple of the
institution) given a written undertaking
to ensure arrival juvenile suspect or
accused to the investigator, prosecutor,
investigator judge, court, and the proper
conduct of a minor.

A person who undertook the
supervision shall have the right to refuse
to perform this obligation by notifying in
advance. In such cases, the investigating
judge, the court must consider a message
and request the presence of pretrial
investigation or the prosecution to consider
a request for a preventive measure to the
juvenile suspect (accused) in accordance
with art. 492 CPC of Ukraine.

The possibility of using such specific
preventive measures as the transfer
of a minor under the supervision of

parents, guardians, and minors who are
brought up in a children’s institution —
transferring them under the supervision of
the administration of the institution fully
complies with the requirements of art. 13
Rules on the need of changing possible
detention for juveniles another alternative
measures, such as permanent supervision,
active educational work or placement in a
family or educational institution or home.

Another special precaution in the
form of placement in distribution of
children can be applied to minor who
have committed acts which fall under the
signs of a criminal offense under the age
of 11 years at which possible prosecution
criminal liability. According to the Law
of Ukraine “On structures and services
for children and special facilities for
children” — reception centers for children
—a special agency of the Interior, designed
for temporary detention of children under
the age of 11 years. Reception centers for
children created in the cities of Kyiv and
act with rules approved by the Ministry of
Home Affairs of Ukraine.

The order of detention of children
placed in reception centers for children
is determined by the internal regulations
reception centers for children approved by
the Ministry of Home Affairs of Ukraine.

The terms of the child in detention for
children reception — defined investigating
judge, the court depending on the
availability of objective grounds for
detention within the firm within 30 days,
and its continued use of the term also is
30 days. Thus, despite the equal of the
detention order of election, cancellation
or continuation of such an event is much
smaller.

In fact, placement in reception centers
is a measure of procedural coercion,
which by its nature is very close to the
restraint of detention, as well as provides
temporary imprisonment of a person
whom it is applied by placing a special
institution with special regime of stay.

Interesting is the position of p. 4 art. 499
CPC of Ukraine, which provides necessity
for investigating judge in deciding on
placement in a juvenile detention center
distributor to establish that none of the
softer measures can prevent risks under
p. 1 art. 177 CPC of Ukraine, but in fact
other measures of procedural compulsion
to minors under the age of which engaging
possible criminal charges, the current
CPC of Ukraine does not provide, as well

~ LEGEA SI VIATA

as provided possibilities placing minor
changes in distribution to other children,
milder measure of procedural coercion.

E.M. Hidulyanova rightly points
out that it is a kind of omission national
legislation in this part does not meet
international standards of justice it on
the requirements possibilities for replace
detention of juveniles in custody other
alternative measures, such as constant
supervision, active educational work
or placement in family or educational
institution or building [1, p. 230].

Thus, it should be noted that the order
of application of procedural safeguards to
juvenile characterized by certain features
that are important to take into account in
practice, and in general conformity with
international legal standards. To avoid
fraud and irregularities in the application
of safeguards to juveniles who have
committed a crime, it is necessary to take
account of the judge in making decisions
of international practice, including the
European Court of Human Rights on the
characteristics of criminal proceedings
against juveniles.
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Summary

The codes of the rights and liberties of an individual and a citizen are determined
in this article. Definitions such concepts as justice, human liberties of an individual and
a citizen are analyzed on the base of science and research library. These specification
are investigated for enforcement proceedings, and the Summary is that the rights and
liberties of an individual and a citizen aren’t potential, they’re real non-derogable human
rights, are confirmed by Constitution and the Law. Considering the fact that, all these
rights and liberties of an individual and a citizen must be realized in close contact with
representatives of State Bailiff Department that according the Law are vested rights in
individual and a citizen, so their self-confidence depends from implementation level of
State Representatives their professional responsibility to full service, for example in case
of compulsory execution of administrative enforcement and judicial decision.

Key words: rights and freedoms of human, person and citizen, state officers,
executive production.

AHHOTaNMA

B crartpe ompeneneHo MOHSTHE MPaB M CBOOOJ YesoBeKa M TpaxkaanuHa. [Ipoana-
JM3UPOBAHbl CYIIECTBYIOLIME B HAyYHOW JIMTEpaType OIpENEeNCHUs TOHATHH NpaB U
CBOOOJ 4eloBeKa, JINIA, rpakAaHuHa. VccieoBaHbl JTaHHBIC KaTerOpuu B KOHTEKCTE
WCTIOTHUTEJIFHOTO MTPOM3BO/CTBA, 0OOCHOBAHBI BEIBOIBI O TOM, UTO MpaBa U CBOOOIBI
rpaklaHWHA SBIAIOTCS HE OTEHIUMAIBHBIMH, & PEaIbHBIMU BO3MOKHOCTSIMH YEJIOBEKa,
KOTOpbIE 3aKperuieHbl B KOHCTUTYMKM YKpauHbl U AEHCTBYOLIEM 3aKOHOAATENILCTBE U
SIBISTFOTCST HEOTIYKAaeMbIMH. [[0CKONBKY 3TH IpaBa M CBOOOBI TOIKHBI PEaTH30BbI-
BaThCs B MpOIECCe B3aMMOJIEHCTBHS ¢ TOCYJapCTBEHHON MCIIOTHUTEIHHON BIACTHIO B
JMLE JOJDKHOCTHBIX JIMI[ aJMUHHUCTPATUBHON FOPUCIUKINY (KOTOPbIE, COIIACHO JICH-
CTBYIOIIEMY 3aKOHOIATEILCTBY, HAAEICHB! OMPEACICHHBIMHA O00S3aHHOCTSIMU 110 OTHO-
HICHUIO K 00JagaTesisiM dTHX MpaB u CBOOOM), Takasi yBEPEHHOCTh 3aBHCHUT OT YPOBHS
peann3anuy rocy1apCTBEHHBIM MCIIOHUTEIEM TaKUX 00sf3aHHOCTEH IO IIpeiocTaBie-
HHIO ITOJIHOTO CHIEKTpPa MpaB M CBOOO, B YaCTHOCTH, ITPU HPHHYIUTEIILHOM HCIIOTHEHUH
AJIMHHUCTPATUBHBIX U CYIEOHBIX PEILICHUH.

KuroueBble ciioBa: 1npasa 4eiaoBeka, [IpaBa U CBOOO/bI YeJIOBEKa, IpaklaHuHA, Io-
CyIapCTBEHHBIE NCTIOITHUTEIN, HCTIOTHATEIEHOE TIPON3BOACTBO.

decisions of government agencies and

Formulation of the problem
courts and it plays a significant role in

and thematic justification. The

guarantee of translation into action the
rule that “human is the highest social
value” is created possibility for everybody
for realizing own rights and freedoms it
must be main ground for existence and
functioning of the state, which pretends
to the democratic status. However not
only modern Ukraine, but also the
international community, despite the
desire of implement ideas to ensure the
rights and freedoms of man and citizen
faces with obstacles due, such as, under-
development of moral and ideological
criteria, legal culture and education,
economic factors.

State  Executive Service as a
guarantor of liberty State referred to the

providing opportunities every person who
(voluntarily or forcibly) becomes a party
of Executive production, exercises own
rights. But the tendency of legislative
contempt appropriate authorities and ones
that should ensure strict implementation
of the decisions to the Court is growing
and progressing in Ukraine now. You
can often hear sincere wonder when
you talk about State Executive Service
activities as an example of enforcement
authorities not only from the citizens but
from government employees, too. Talking
about “state enforcement officer” we often
mean a person who defends the interests
of the suppliant at any price and ignores
rights of the debtor.
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Breakdown of the researches and
surveys. Although there is a problem
in the fields of providing the rights and
freedoms of human, person and citizen
during the administrative and judicial
decisions, its researches are extremely
low. On the one hand, some question
as for rights of citizens in executive
agencies are surveyed in scientific works
of P. Rabinovich, E. Dodin, V. Nastyuk,
D. Pryimachenko, L. Davydenko, O.
Burtseva and others. On the other hand,
emphasis on the problem of legal status the
participants in enforcement proceedings
is given to scientific works R. Thonin, F.
Bortnyak, L. Krupnova, A. Perepelytsja
and others.

That’s why, there was necessity in the
combination of these themes under the one
research, with the help of system analysis
and synthesis, and generalizations of
the results above researches, as this will
help to create an effective procedure for
ensuring rights during the administrative
and judicial decisions, and it would
actually turn into enforcement the
constitutional provisions and international
(in particular — European) human rights
standards.

The main goal of this article is a
research the backbone of the human rights
and liberties in the context of enforcement
proceeding.

Summary of the basic material.
The rights and freedoms are declared by
national and international legislation and
they define the limits of person’s comfort
existence, holding it particular promise for
further progress, the fullness completeness
its physical, social and cultural needs.
But declaring the rights and freedom of
the person is not enough for fully utilize
social benefits guaranteed them. The main
factors that provide a real opportunity for
using all these rights are legal guarantees
and social setting, all these factors on the
base of legal status make up an integral
system for guaranteeing the human rights
and liberties.

That’s why, science of law and law
practice have been paying full attention to
the protection of human rights and liberties
during its history and development,
nobody can notbuild the legal state without
the clear formation of irreproachable and
inviolability of human rights in public
consciousness. The real volume of human
rights and liberties is determined its social
positions and advantages, is provided its

connection with society. The recognition
of a certain rights, freedoms and legally
protected interests by State is the main
factor of its democratic society. The
important attribute of this society is not
only domination the will of the majority
in it, but also its potential to achieve equal
rights of all persons, including minorities.
As we see, the legal State is a state where
the majority respects for the rights of
minorities.

The formation and development of the
idea of human rights have a long history
that accompanied the battles of doctrines
and traditions due to territorial and socio-
cultural factors. The bright evolution
of these ideas is reached on the base of
democracy, freedom, justice, equableness,
validation of the value of each person.
Fortification of fundamental human rights
and freedoms held on such positions in the
Constitutions of democratic States.

Human rights are deeply incorporated
in relations, they are the regulatory
structure  of  cooperation  between
individuals, coordinate their actions and
activities, adjustment their relationships,
prevent conflicts and disagreements. By
definition, they are formulated on the
legal base the conditions and life manner
of the person and are implemented on a
normal existence of the person, his/her
interactions in society and his/her attitude
to the State. The development this idea
of human rights in the philosophical and
legal context can be seen in through the
theory of natural law and the positivist
theory [1, p. 26].

Natural-law theories are defined
human rights as natural; such that is
embodies the human fundamental nature.
In this case, the law only registers the
existing rights and freedoms [2, p. 11].
Positivist theories believe that the primary
source of human rights and liberties is
law.

The most important step into the
development of ideas of human rights
were bourgeois-democratic revolutions
in the seventeenth-eighteenth century,
the principle of formal equality was
formulated then, and it is still the main
basis of the universality of human rights
and gives them democratic nature. Human
rights are based on formal equality
has become one of the most important
of wvalues of social development as
influenced by the principles of the State,
were the guards from its absolute power,
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contributed to democratic cooperation
between public authorities and the person
releasing, and created the person who is
free from the total State’s keeping and
restriction person’s freedoms and interests
from the regulators. The idea of State
governed by the rule of law is based on
the confirmation in a social consciousness
and practice of human rights. However, it
is always preceded by a long and painful
process of finding channels arrangements
of individuals in state-organized society
with both authorities and each other
[3,p. 9]

The modern list of human rights
is enshrined in the international legal
documents and is the result of a long
historical development of establishments,
references and standards of modern
society.

Looking through the history and now-
days of Ukraine, it should be noted that
the issue of implementation human rights,
it is closely connected with the problem
of defending the rights of the Ukrainian
nation and above all, the struggle of
independence, political and territorial
sovereignty. Today the Ukrainians are
going to build the State governed by the
rule of law, the foundation of which is
our culture, in which a special place takes
the idea of the necessity to guarantee the
rights and freedoms of human, person
and citizen. So now our country is based
on the past national historical experience
and our restored community spirit, taking
into consideration of international legal
criteria in the field of human rights and
liberties, directs to the new opportunities
and prosperity.

Human rights is a complex conception
on the one side and a general conception
the other side, because it combines and
sometimes identifies with such concepts
as “human rights” and “civil rights”,
“rights” and “liberties” of persons, and
“other basic human rights”, “private
rights” and “public rights”. Human rights
are grouped by the next sextons: rendering
time (“generation of human rights”); the
implementation areas — personal (civil),
political, economic, social and cultural
rights and liberties. Modern science
can propose another attitude as for the
systematization of human rights and
liberties, too.

The researchers don’t have a common
position on the definition of the conception
“human rights”. As we see, V. Kuczynski



and I. Farber, determine the rights of the
individual as its social opportunities have
certain benefits. O. Lukashev is balancing
in opposition between the natural law and
positivist views on human rights, she says
that human rights is defined and structured
regulatory properties or characteristics of
being a person expressing his/her freedom
and is the integral and necessary facilities
and conditions of his/her life-style, her/his
arrangements with society, government,
and other individuals. [4, p. 11].
P. Rabinovich lays emphasis on that fact
that basic human rights are some certain
personals opportunities that necessary
for her/his existence and development
in specific historical conditions that are
determined objectively achieved level of
human development (economic, spiritual,
social) and they must be equal for
everyone [5, p. 20]. M. Vitruk argues that
human rights and liberates are materially
due, legally enshrined and guaranteed
the opportunity of each person to possess
and use specific social benefits [6, p.
19]. But L. Yavych does not determine
the distance between “human rights”
and “civil rights” and gives a definition
only the “civil rights”, talking about
the rights of everyone provided by law
and government concerning the choice
of freedom and action, participation in
creating dignified living conditions, social
benefits and social values [7, p. 64]. We
believe that human rights are integral
to everyone, have a natural basis, non-
national and off-the-territorial, they are
exist independently from national laws
but they are subject of international law
and the protection by it.

Though, the citizens rights are a
strong mix of personal rights in national
legislation and it consists of natural rights
and ones that arise in the development of
society and the State. Rights and freedoms
of human, person and citizen must be
declared and are realized by State through
Executive bodies and state officers.

As for the balance such terms as
“right” and “liberty”, their structure and
classification, there is no one opinion into
domestic law too, despite on the fact, that
these terms are used quite frequently in
national and international law, they are
given a lot of attention in the Ukrainian
Constitution and Legislative Decrees that
are regulated by Executive production.

Many authors are made equivalent
between the right to freedom, sometimes

the using the last one is considered as
inappropriate [8, p. 7]. Some scientific
men insist on equal usage of these terms
“right or liberties” as long as they are
confirmed by the Constitution [9, p. 9].
We agree with D. Pryimachenko’s and
O. Burtseva’s opinions, so we consider
the difference between the terms “rights”
and “liberties” in a meaningful aspect is
that “liberties” accept non-interference in
their implementation from the State side,
but “rights” suggest a direct intervention
in the case of urgent necessity [10, p.
29]. The “liberties” is the actual and legal
ability of a person to perform any lawful
act at his’/her own minds but in over the
range of legal rules only, without clamping
down on civil rights or to society in
general. In a State of law a person can do
anything if that is not prohibited by law.
The restriction of freedom is determined
only by law and they should take place for
protection the most important rights and
freedom.

The rights of the citizen is vested
and provided by the State opportunities
as for an objective condition of human
existence in a civilized society, allowing
her/his self-actualization in private life,
philosophy, religion, etc. Therefore, on
the one hand, the State should minimally
restrict the freedom, and on the other, it
should ensure the realization of normative
acquired rights of citizens as efficiently
as possible, avoiding overstatement of its
interference in any areas of life, which
often occurs in countries where human
rights aren’t recognized or have a formal
character.

So in this case, we can’t completely
agree with the idea of L. Davydenko, that
guarantees of these concepts are identical
in nature and its legal system [11, p. 34].
It should be emphasized that the term
“freedom” is intended to bring into focus
the powerful capabilities of personal
choice, without specifically its outcome
(e.g., the Constitution of Ukraine), at the
same time as the conception of “law”
means clearly defining the rights (e.g., the
right applies to the court).

In addition, understanding the
concept of “freedom” is considered
by administrative-law scientists as an
independent legal category and as one
of the elements of the administrative-
approved status of the citizen. The main
criterion separating freedom from law
there is recognize the available possibility
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to behave within certain limits on his/her
own reasons [12, p. 69]. Freedom in the
Executive production is closely related
to the rights and mostly derived from
them; they are objectively generalizing
administrative and legal status of citizens.

In Summary, the can define the next
recapitulations.

Citizen’s rights and liberties are
not the potential they are soon real
possibilities of person are confirmed by
the Constitution and by Law, which are
integral and personal achievements at
birth. The human rights must be keeping
clearly among other rights by two criteria:

1) they are essential in signifying the
regulation in over the range and belong
to every person just because of her/his
human nature; everyone can make use of
them with equal opportunities;

2) the responsibilities that conform
these rights put on the State, through its
Executive bodies, and not on the others.
Therefore, the main characteristic of
human rights is that they are protected
under the law and absolutely provided
by Executive bodies of the State, which,
by the way, the State executive service
belongs.

In addition, any cooperation between
persons and the State, including the
contacts under the administration and
enforcement of judgments related to the
personal life of the individual from the
one side, and with the presence of her/his
general integral social rights and freedoms
(e.g., the right to human honor). That’s
why, it is very important artificially with
authoritative is intercompatible character:
the rights of one entity are responsible,
as a rule, the duty of another (in this case
the human person has a duty correspond
responsibility state enforcement officer
and guarantee or ensure them).

So, in order for a person that takes a
place in the enforcement proceedings,
feel himself of herself free confident
she has to have real rights during these
proceedings. Given that, these rights and
freedoms are realized in the interacting
process with state officers, as State
administrative jurisdiction which possess,
under the law, corresponding liabilities
and responsibilities towards the citizens
as the support matrices of these rights and
freedoms there is directly confidence that
depends on the level of State enforcement
duties as the total guarantee of rights and
freedoms.
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I'PAJKJIAHCKOE OBIIECTBO
B KOHTEKCTE NPEJMETA
KOHCTUTYIIMOHHOTO PETYJIMPOBAHUS

Ouaswra JOTIOK,
KaHJUIaT OPUANYCCKUX HAyK, TOICHT,
JIOLIEHT Kadeapbl KOHCTUTYIIMOHHOTO MPaBa IOPUINIECKOro (aKylibTeTa
Kwuesckoro HanmonansHOro yHUBepcuTeTa nMenn Tapaca IlleBuenko

Summary

In article problems determining constitutional foundations of development of civil
society in Ukraine. Analyzed common in Ukrainian science views on the understanding
of civil society. Proposes new approaches to understanding the civil society in the
context of the subject of Constitutional regulation. Investigated the characteristics and
component elements (institutions) of civil society. The most important feature of civil
society is its complicated structure, which includes voluntarily formed associations
based on different interests and needs. The structure of the civil society as well as
appropriate to include mass movements, protests and similar volatile manifestations of
civic engagement. A component of civil society institutions are voluntary, and only those
that operate within the law.

Key words: civil society, subject of constitutional regulation, constitutional
foundations of civil society.

AHHOTaNM

B crarbe ocBerarorcst mpoOiieMbl ONpeAeIeHNs KOHCTUTYLIMOHHBIX OCHOB Pa3BUTHS
TPaXIAHCKOTO OOIIECTBa B YKpanHe. AHATM3UPYIOTCS PAacIpOCTPAHCHHBIE B YKPaWH-
CKOM Hayke B3IVIJbl HA TIOHMMaHME TpakaaHckoro obuectsa. IIpennaraioTcs HOBbIE
TIO/IXO0/1bl K TOHMMAHHUIO IPaKAaHCKOTro 00IEeCcTBAa B KOHTEKCTE IIPEAMETa KOHCTUTYIIU-
OHHOTO PEeryaupoBaHus. VccinemoBansl MPU3HAKN M COCTABIISIONINE 3JIEMEHTHI (HHCTH-
TYThI) FPaKIaHCKOro 0b0miecTBa. CesaH BHIBOJ, YTO BAKHEUIIIMM [TPU3HAKOM TPAaXKIaH-
CKOTO 00IIeCTBa SIBISACTCS €ro CIOXKHAS CTPYKTYpa, BKIFOUaomas B ce0st Jo0OPOBOIBHO
chopMHpoBaHHBIE O0IIECTBEHHBIC 00BEINHEHNS, OCHOBAaHHBIE HA PA3IHIHBIX HHTEpe-
cax M HoTpeOdHOCTIX. B cTpykTypy rpaxkpaHckoro ofmecTsa HeleiaecooOpasHo BKIIIO-
YaTh MacCOBbIE JIBIDKCHHS, aKIIMU [IPOTECTa U AHAJIOTHYHbIE HECTaOWIbHbIC IIPOsIBIIC-
HUS TPKAAHCKOHM akTUBHOCTH. COCTaBHOM YaCThHIO IPakJaHCKOTO OOIIECTBA SBISTFOTCS
JI0OPOBOJIBHBIE HHCTUTYTHI, IPUYEM TOJIBKO T€, KOTOPbIE ICHCTBYIOT B paMKaX 3aKOHA.

KiroueBbie ci10Ba: rpaxaaHckoe 00LIECTBO, IPEIMET KOHCTUTYILIHOHHOTO PEryJu-
POBaHMA, KOHCTUTYIHOHHBIE OCHOBBI IPaKJAHCKOTO OOIIECTBa.

]:[OCTaHOBKa npodJemsl. B Kon-
CTUTYIUH YKpauHBI TPSIMO HE
YHOTpeONsIeTCsT TepMHH «TPaskIaHCKOe
00IIeCcTBO», OJHAKO HMMEHHO HOPMBI
KOHCTUTYLIMOHHOTO IIpaBa 3aKjaJblIBa-
0T TPaBoOBOW ()YHJaMEHT MOCTPOCHHUS U
pa3BuUTHs rpakaanckoro obmiecrsa. Kon-
CTUTYLHS YKpauHbI ONpeiessieT YKpauny
KaK TpPaBOBOE JEMOKPAaTHYECKOE TOCY-
JIapCTBO C IIMPOKHM CIEKTPOM MpaB U
CcBOOOJ YeJIOBEKA, OJJHAKO HE HCIIOIB3YeT
TEPMHH «TpakJaHcKoe obmecTBoy. [Ipu-
3HaBasi YeJIOBEKA BBICIIEH COIMAIbHON
LIEHHOCTEIO, CYOBEKTHI TPaBOTBOPUECTBA
1 TPaBONPUMEHUTEIHHOH JeSTeIbHOCTH
CTOST TIepen NpOOJIeMOI OIpeaeIeHus
KOHCTUTYLIMOHHBIX OCHOB I'Pa)/IaHCKOI'O
oOriecTBa B YKpauHe.

TepMuH «rpaskIaHCKOEe OOIIECTBO»
OTHOCHUTCSI K HAnOOJIee TUCKYCCUOHHBIM.
OTCyTCTBHE €OMHOTO TOHATHUS CBA3aHO
OTYACTH CO CJIOKHOCTBIO CaMOTO SBIIe-

Hus. B ykpaunHCKoW Hayke TpaskJaHCKOe
OOIIECTBO  CTAHOBWJIOCH  HPEIMETOM
HCCIICIOBAaHMS 4Yallle HE B KOHTEKCTE
KOHCTHUTYI[HOHHOTO TIpaBa, a B KOHTEK-
CT€ TOJIHUTOJIOTHHU, COLHOIOTUH, (UIO0-
coum, uctopun U mpasa. ITO MPUBEIIO
K OMIMOOYHOMY IPEACTABICHHIO O TOM,
YTO MOHATHE TPAXKJIAHCKOE OOIIECTBO HE
SBJIACTCSA TIPEAMETOM HCCIIEIOBAaHUS B
KOHCTHTYIIMOHHOM TIpaBe. Ilo MHeHHIO
M.B. barnaii, camoperyisiuus rpaxaaH-
CKOTr0 0011eCTBa U KOHCTHTYLIMOHHO-TIpa-
BOBOE PETYJIMPOBAHUE COOTBETCTBYOLINX
OTHOUIIEHUH — BEIIM HE COBMECTHUMBIE
[1, c. 6-7]. H.C. bongapp cuuTaer, 4To
«TpakaHCKOE OOILECTBOY» — ATO HE I0PH-
IUYecKasi W HE TOCYAapCTBEHHO-IIPABO-
Basi KaTreropus. [ocynapcTBo HE MOXET,
HE CIOCOOHO «YUPEIUTbY, «IEKPETHPO-
BaTb», «YCTAaHOBHTb» CBOMMH 3aKOHAMH
KEJATeNIbHBINA 1711 Hero o0pa3 rpakaaH-
cKoro oOmiecrta. B Takom miaHe rpax-
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OOIIECTBEHHBIX OTHOIICHUH, KOTOPBIN
cKIaapiBaeTcs oobekTuBHO [2, ¢. 29]. C
9TUM COIJIACUTBCS TPYJHO, ITOCKOJIBKY
rpaXkJIaHCKOe OOILECTBO KaK OIpe/esieH-
Has cucTeMa OOIIECTBEHHBIX OTHOILICHUM
JIOJDKHO UMETh KpenKuil QyHIaMeHT oc-
HOBAHWS, YETKHE MPABOBHIC TPAHHUIBLI U
HarpaBJIeHUs Pa3BUTHSL.

I0.H. Toxupika oT™MEYaeT, 4TO CTAaHOB-
JIEHWE TPaXXIaHCKOTO OOIIecTBa SIBISET-
Csl BXKHBIM IIPEIIMETOM H3YYCHUS HAyKH
KOHCTUTYLIMOHHOTO IpaBa, IIOCKOJIBKY
BHE 3TOr0 B YKpaWHe HE BOSMOXKHO pa3-
BUTHE HHM CHUCTEMbI 3aLUTHI MPAB YeJo-
BEKa, HU IPABOBOIO JIECMOKPATHYECKOTO
rocynapctsa [3, c. 275]. IlonnepxuBaet
MO3WIUIO TIOHMMAaHHUA TPAXKIAHCKOTO
o0mecTBa B KOHTEKCTE KOHCTHTYIMOH-
HO-TIPAaBOBOTO TIPEIAMETa PETYIHPOBAHUS
takke A.B. Cxpunmiok [4, c. 40]. Kon-
CTUTYLUSI YKpauHbI JJOJDKHA CTaTh IIPaBo-
00pasyronM HCTOYHIKOM I'PakJAHCKOTO
oOrmrecTna.

BbeszoroBopouHo  yTBepkIas,  4TO
rpaXkJIaHCKOE OOILIECTBO HAXOJUTCS B
paMKax HpeaMeTa KOHCTHUTYLHOHHOTO
peryaMpoBaHHs, OTMETUM, YTO BHE TIOJIS
3pEeHHs  YYCHBIX-KOHCTHUTYLHOHAINCTOB
OCTAIOTCSI TIPOOJIEMBI OMpEIENeHHs KOH-
CTUTYLIHOHHBIX OCHOB TPAKJAHCKOTO
oOmecTBa B YKpanHe, YCTaHOBJICHHE €T0
CYIIHOCTH, CONEpXKaHUS M KBAJIU(QHIHU-
pytomux mpusHakoB. CoxpaHsercss Ia-
pamurMa B BO3MOJKHOCTH JI€TEPMUHALIUH
IPaX<JIaHCKOTO OOIIEeCTBAa KaK yYaCTHHUKA
KOHCTHTYILIMOHHBIX IIPABOOTHOLICHUH W,
COOTBETCTBEHHO, BBISBIICHHS €0 KOHCTH-
TYLHOHHOI NPaBOCYObEKTHOCTH.

Leablo cTaTby SIBISETCS UCCIIEOBA-
HHE IPaXJAHCKOTO 00IIeCTBA B KOHTEKCTE
IpeaAMeTa  KOHCTHTYLHOHHO-TIPABOBOTO
pETYNIpOBaHUs, €TO MPU3HAKOB U COCTAB-
JISTFOIIUX 3JIEMEHTOB (MHCTHTYTOB).

Cocrosinne wucciaenopanusi. Dyn-
JTAMEHTOM TIOCTPOCHHSI TPa)KIaHCKOTO
oOmiecTBa SBISIETCS. KOHCTHUTYIIMOHHASI
HopMa. OJHAKO M3y4YeHHe KOHCTUTYLH-
OHHO-IIPABOBBIX IPOOJIEM OpraHU3aLUK
u  (QYHKIMOHMPOBAHHMS TPAKAAHCKOTO
o0IecTBa Yale BCEro OCYIIECTBISIOCH
B HayKe KOHCTUTYLIHOHHOTO IIpaBa IyTeM
HCCIIEIOBAHUSI TAKOTO MHCTUTYTA Ipax-
JTAHCKOTO 00IIeCTBa, KaK MECTHOE CaMo-
ynpasnenne. M3ydeHuro 3Toro HHCTUTyTa
yaemsuin BHuManue H.A. Baiimyparos,
A.B. baranos, IO.II. bursak, B.1. Bop-
nenfok, B.JI. Bomkos, I1.C. BopoHos,
P.K. JaBsigos, B.M. Kamno, B.I1. Konec-

Huk, A.®. Konoauii, M.U. KopHuenko,
B.B. Kpapuenko, B.C. Kyiibuna,
II.LH.  Jlrwobuenxko, H.P.  Hmwxnuk,
MLII. Op3ux, P.C. [1aBnosckuii, A.B. [le-
TpuiuH, B.®. [Toropunko, H.A. [Tyxtun-
ckuit, [1.H. Pabunosny, A.A. CeanBaHOB,
C.A. Ceperuna, 1O.H. Tonpixa, A.®. ®pu-
ukuii, B.M. [lanosan, B.Jl. SABopckuii u
JIpyTHE OTeYeCTBEHHbIEC yUCHBIE.

B mocniennee Bpemst ctanm HMOSBIISTH-
Csl MICCIIEZOBAHUS TPaXKIaHCKOTO O0IIe-
CTBa B KOHTEKCTE KOHCTHTYLHOHHOTO
npaBa Kak IeJIOCTHOT'O SIBJICHUS, a HE 110
OT/ICBHBIM €0 HHCTHTYTaM.

H3s0:keHne 0CHOBHOTO MaTepHaJja.
B coBpemenHoi#l nuTepaType rpaxaaH-
cKkoe OOIIeCTBO paccMaTpuBaeTCs Kak
COIMaTbHOE MPOCTPAHCTBO CaMOOpPTa-
HU3YIOIIUXCS TPAXKAaH U OObEAUHCHUH,
KOTOpO€ TUHAMUYHO Pa3BUBACTCS U TIO-
TEHIMAI KOTOPOTO TO3BOJISIET CO37aTh
CHJIBHYIO CTPYKTYpY, HE 3aBHCHMYIO OT
rocymapcta [5, c. 5-9]. I'paxkmanckoe
00IIeCTBO HCCIeNyeTCs He TOIBKO C TOU-
KA 3PEHHs ero IOJIOKUTEIbHBIX Xapak-
TEPUCTHK, HO M C TOYKHU 3PEHUS] KPUTUKU
9TOro siBjeHusi. [lo HalieMy MHEHHIO,
JIOCTATOYHO MIPOTUBOPEUMBHI B3IVISIIbI HA
rpaxaanckoe obmectso B.M. JlutBuHa.
JloctarouHO XOTsi ObI YTBEPIKACHHS HC-
CleoBaTeNss O TOM, YTO TpakJaHCKOE
00IIeCTBO B CBOEH CTPYKTYpe MOXKET
UMETh MPECTYIHYI IPYHIUPOBKY. B.M.
JIutBUH cuuTaeT MH(OM TaKXKe TO, YTO
rpakJaHCKoe OOIIeCTBO BCErAa Ipeciie-
nyer OmaropomHbele nenu: «Bce 3aBucut
OT TOTO, IIeJIH KaKUX HEroCyl1apCTBEHHBIX
0o0beIMHeHNI BBI TMpeANoYnTaeTe OpaTh
32 OCHOBY — APMHUU CIIaCEHHs WM Ipe-
CTyHHO#M rpynnupoBku «Jlyranckas 6pu-
rama». U ta, u apyras sIBISIFOTCSI COCTaB-
HOU YaCThIO TPAKIAHCKOTO OOIIECTBA»
[6]. Ha mam B3msin, rpaskaanckoe oOrie-
CTBO YUPEKIACTCS U JCUCTBYET B paMKax
NpaBOBEIX HOpM. JIroOble denmoBeueckue
00pa3zoBaHusl, KOTOPbIE OCHOBAHBI U JICH-
CTBYIOT BHE 3aKOHA, BOIIPEKH €My HIIH C
HapylIeHUEeM MPaBOBBIX HOPM, HE MOTYT
OBITh BKJIIOUEHBI B MOHSTHE I'PaKIaHCKO-
ro obmiecTna.

CocTaBHOW 4YacThl0 TPa)kIaHCKOTO
obmrecTBa, kak ormedaeT [.B. Bepuenko,
SIBISIFOTCSL  IOOPOBOJIbHBIE ~ MHCTHUTYTHI,
MIPUYEM TOIBKO T€, KOTOPBIE ACHCTBYIOT B
pamkax 3akoHomatenscTBa [7, ¢. 20]. Ilo
HalemMy MHEeHUIo, B crarbe B.M. JIuTBu-
Ha UJIET OTOXKICCTBICHHUE TMTOHATHUS 00IIIe-
CTBa C MOHSATHEM TPAXJAHCKOTIO 0OIIe-
cTBa. JTO BCE PaBHO, YTO OTOXKIECTBISTH
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MOHATHUSL «TOCYJapcTBO» U
rOCyIapCTBOY.

BonbUIMHCTBO OTEYECTBEHHBIX Yue-
HBIX MBITAIOTCS JIaTh CBOEC COOCTBEHHOE
olpesiesieHne «TpaXkIaHCKOE
obmectBoy (Hanpumep, B.IO. Bbapkos,
I'B. bepuenxo, [1.H. JlroGuenko n apy-
rue). OHAKO €CTh M TaKue y4YEeHbIE, KO-
TOpPBIE CYUTAIOT, YTO HET HEOOXOANMOCTH
pa3pabaTbIBaTh KaKylO-TO 0COOYIO yKpa-
HWHCKYIO TEOpHIO TPaskKAaHCKOTO oOre-
CTBa, a CIEAYeT, ONUpasCh HAa MUPOBON
OIIBIT, (POPMHUPOBATH OTEUECTBEHHbBIC HH-
CTUTYTHI TPAXKAAHCKOro obmecTsa. Peup
UAET HE O MEXaHWYECKOM IPUBHECCHUH
Ha Hally M0YBY T€X WJIM UHBIX HHCTHUTY-
TOB TPa)KJIAHCKOTO OOIIEeCTBa, KOTOPHIC
HMEIOT JOCTAaTOYHYIO0 CTEHNEeHb 3pesio-
cTH, @ 00 UX IBOJIOLHOHHOM BHEAPCHHU
C y4eToM BHYTPEHHHX OCOOCHHOCTEH W
BO3MOXKHOCTEH, a Takxke (akropa Bpeme-
uu [8]. [1o HameMy MHEHUIO, HEOOXOMMO
pa3paboTaTh KOHCTUTYIIMOHHBIE IPUHIIN-
IIBI TIOCTPOCHHS IPAXKJAHCKOTO 00IIeCTBa
B YKpauHe. 3aKOHOJATEIbHOE PEryiIupo-
BaHME PAa3BUTHUS I'PAKIAHCKOr0 00IIeCTBA
JIOJDKHO 3aKPEIHTh MPABOBBIC OCHOBBI U
COCTABIISIIOIME DJIEMEHTBl YKPAUHCKOTO
IPaKIAHCKOTO OOIIECTBA, €ro KOHCTHTY-
LUOHHBIX XapaKTEePHCTHK.

IL.H. JI1004eHKO KaTeropuio «rpax-
JTAHCKOE OOIIECTBO» CUMTAET KaueCTBEH-
HOW XapaKTepUCTHUKON pa3BUTHS OIpe-
JIEJICHHOTO COIIyMa, B KOTOPOM JIOCTHT-
HYT BBICOKHIl YpPOBEHb YTBEP)KICHHS H
obecriedeHus: mpaB M cBOOOJ YelOBEKa.
Jlnst Takoro o0uiecTBa XapakTepHbI clie-
JYIOIME OCHOBHBIC YePThI: 1) MpU3HAHUE
paB, cBOOO/] M 3aKOHHBIX MHTEPECOB Ye-
JIOBEKA, 00513aTeIbHOCTh UX 00eCeueHus
TOCYAapCTBOM M JPYT'MMH HHCTHTYTaMH
IPaKIAHCKOTO 0O0IIecTBa; 2) BBICOKHUI
YPOBCHb IPABOBOW KYJBTYpbI I'PaK/IaH;
3) HEeBMENIaTeIhCTBO OPTaHOB ITyOIHd-
HOW BIIACTH B YaCTHYIO JKW3Hb WHIWBH-
10B; 4) HEyKOCHHTEIBHOE COOIIOCHUE
KOHCTHTYI[HOHHBIX TPHHIMIIOB B Opra-
HU3aIMY MyONMYHON BiacTH; 5) oOmas
MOCTOSIHHAs ~ OCBEJOMJIGHHOCTh  YeJo-
BeKa O Jienax oOIecTBa M IroCy/lapcTBa;
6) camMoynpaBiIeHUE U CaMOOPraHU3aIlHs;
7) BLIOOPHOCTH OPraHOB MyOIMYHON Blia-
CTU Ha ONpEJETICHHbI CPOK M MX MOJOT-
YETHOCTh; 8) YaCTHasE COOCTBEHHOCTH KaK
MaTepuanbHasi OCHOBAa JIMYHOI CBOOOAIBI
WHANBUAA; 9) pa3BUTHE XO3SHCTBEHHO-
SKOHOMHYECKHX OTHOIICHHWH, OCHOBAH-
HBIX Ha KOHKYPEHIIUH U CBOOOIHOM PBIH-
ke; 10) BBICOKMI ypOBEHb 3HAYNMOCTH

«IIpaBOBOEC

TIOHATHA
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o01ecTBeHHOro MHeHus; 11) pa3BUTOCTD
n 3GQEKTUBHOCTb TPABOBOH CUCTEMBI;
12) cnpaBeanuBoe npasocyaue; 13) cra-
HOBJICHUE U Pa3BUTHE Pa3JIMYHBIX BUJIOB
00beauHeHUH (TOTUTUIECKUX, YIKOHOMU-
YECKHUX, KYJIBTYPHBIX, PEIIUTHO3HBIX, TIPO-
(eCcCHOHABHBIX U IPYTHX).

Cornamasicek ¢ [1.H. JIroOuenkom, uro
Juist YKpauHbl XapaKTepHa acCHMMETpHU-
HOCTh B Pa3BHTHU HHCTHUTYTOB Ipa</aH-
ckoro oomectsa [9, ¢. 25], cantaem BecbMa
JIMCKYCCHOHHBIM YTBEI)K/ICHUE YYEHOTO O
TOM, YTO HU OJIMH W3 MHCTUTYTOB OOILIe-
CTBa HE JIOJDKEH OBITH JIOMHUHHPYIONIHUM,
a MX B3aUMOJCHCTBHE OIDKHO 00paso-
BBIBATh CIMHYIO LIEJOCTHYIO CUCTEMY IS
JOCTHKEHUSI CHHEPTeTHIECKOT0 Y deKra.

ITo HareMy MHEHUIO, TOBOPUTH O JI0-
MHHAHTHOH POJIM MOXXHO B OTHOILCHUH
WHCTUTYTOB TPaKAAHCKOTO 0O0ImmecTsa
(unu rpaXIaHCKOro OOIIEeCTBA B LIEJIOM)
— rocynapctBa. JlOmyCTHTh peasbHOCTH
JIOMUHHUPOBAHHSI BO B3aHMOCBSI3SIX MEK-
NIy JIOCTaTOYHO aBTOHOMHBIMH HHCTHTY-
TaMM TPAXJIAHCKOrO O0LIECTBa, KOTOPbIC
HaXOJATCSl B OINPE/ICJICHHBIX OT/IEIbHBIX
aBTOHOMHBIX cepax, He IPeACTaBIIeTCs
BO3MOXKHBIM.

B.IO. bapkoB ompenensier rpaxiaH-
CKOe OOIIECTBO B LIMPOKOM CMBICIIE KaK
CHCTEMY  MEXKCTPYKTYPHBIX  OTHOILIIE-
HUH, ¢ TIOMOIIBI0 KOTOPBIX JIFOOOW Yemo-
BEK HAaYMHACT OOIIECTBEHHO 3HAYUMBIC
neiicTBus 0e3 ydacThsl TOCylapcTBa, a
B Y3KOM CMBICJIe — KaK HecyOOpIuHHPO-
BAaHHYIO BJIACTHBIMH CPEJCTBAMH, 3BO-
JIFOLIMOHHO €CTECTBEHHYIO COBOKYITHOCTh
0OIIECTBEHHBIX HHCTHTYTOB, CHOPMHPO-
BaHHBIX Ha JOOPOBOJIBHBIX M CAMOYIIPaB-
JISIOLIMXCS HayajgaX B paMKaX KOHCTH-
TYLMU U 3aKOHOB CTPaHbI, TIOCPEICTBOM
KOTOPBIX MHJIUBH[BI CBOOOJHO pEasu3y-
0T CBOM €CTECTBECHHBIC TpaBa M CBOOOJIBI
[10, c. 20]. Ha nam B3m17, onpenencHne
B.IO. BapkoBa emie pa3 10Ka3bIBaeT, YTO
npobieMa IpakJaHCKOro oOIecTBa Jie-
KHUT B TIpeJesax MmpeaMera KOHCTUTYIIHU-
OHHOT'O PEeTYJIHUPOBAHUS.

A.®. Kononuii onpenensier rpakaan-
ckoe obmectBo Tak: «Cdepa obmieHus,
B3aMMOJICHCTBUS, CIIOHTAHHOH camoop-
raHu3ald ¥ CaMOYIpPaBJICHUs CBOOOM-
HBIX MHAMBHJOB Ha OCHOBE JOOPOBOJIb-
HO c(OPMHUPOBABIIMXCS —aCCOLMALIHMIA,
KOTOpas 3allyIicHa HEOOXOAUMBIMH 3a-
KOHAMH OT TPSMOTO BMEUIATENbCTBA H
perlaMeHTalu Co CTOPOHBI TOCYAapCTBa
1 B KOTOPOH Npeo0I1aaloT rpaxIaHCKue
LIEHHOCTM.

CTpYKTYpHBIMH 3JIEMEHTaMU I'pax-
JIAaHCKOTO OO0IIecTBa, M0 €ro MHEHHIO,
SIBISIFOTCSL TaKKe: a) JOOPOBOIBHO cop-
MHPOBAaHHbIC NEPBUYHBIC CAMOYIIPABIIS-
IOIUECs] TPYNIHUPOBKU JHOEH (CeMbs,
pas3iIMYHbIC aCCOLMALUH, XO3SHCTBEHHBIC
KOPIIOpaIMH, KIyObl 110 HHTEpEcaM, Apy-
rue o0IeCTBeHHBIC 00bEAMHEHUS); 0) CO-
BOKYIHOCTb HETOCYIapCTBEHHBIX O0OIIIe-
CTBEHHBIX OTHOIICHHH; B) XO3IHCTBCHHAS
W YacTHas 4YacCThb JKM3HEICATCIbHOCTH
JOfeH, UX 00bIuau, TPAAHIH; T) cepa
CaMOyYIIPaBIISIOLIMXCS OpPraHU3alMi 1 H-
nuBunoB [11, c. 187].

A.B. CKpUIHIOK YTOYHSIET ClEayIo-
mee onpezeneHue: «Ipaxnanckoe odue-
CTBO — 9TO CHCTEMa OOIIECTBEHHBIX OTHO-
LICHUH, HAIIPABJICHHBIX HA MOOMITH3ALHIO
U 3alUTy OOLIECTBOM U €r0 NMPEACTaBU-
TENISIMH, KaK HHAWBHIYaJbHBIMH, TaK U
KOJUICKTHBHBIMH, CBOHMX  JICTHTHUMHBIX
IIpaB U MHTEPECOB BO Bcex cepax obie-
CTBEHHOW U TOCYAapCTBEHHOW IKHU3HN»
[12,c. 168].

Pycckuii koncTuTymonanuct B.H. Bna-
3HEB OTMEYAET, YTO YKe JIABHO CTaJIo O0IIIe-
NPU3HAHHBIM, YTO IPABOBOE TOCYAAPCTBO
BO3MOKHO TOJIBKO B COJPY)KECTBE C IPaX-
JTAHCKKUM OOIIIECTBOM U O€3 MOCIEIHETO Mpe-
Bparaercs B aexoparuto [13, c. 13].

Jpyroil moaxon BUIUT IPa)KJaHCKOE
0011ecTBO KaKk 0co0yr0 BHETOCYIapCTBEH-
HyI0 cdepy, cHCTeMy HE 3aBHCHMBIX OT
roCy/lapCTBa OTHOIICHUI W MHCTHTYTOB.
B pamkax 3TOro MoAxoja CYIICCTBYIOT
JIBE TOUKHM 3PCHUS HA COYETaHUE «IIOJIH-
THYECKOT0» U «COLMAIBHOIO» B CHCTEME
WHCTUTYTOB T'Pa)K/IaHCKOTO OOIIecTBa.
OnHa onpenenser TpaxkIaHCKoe oOre-
CTBO TaKUM, HMHCTUTYLHOHAJIBHOH oOC-
HOBOH KOTOPOTO SIBJISIIOTCS COIMAJIbHbIC
IPYIIbI, OPTaHU3ALUK U JBHKCHHS II0-
JIUTHYECKOTO Xapakrepay». Jlpyras Touka
3peHHs, CyLIECTBYOIIAs B PEIeiax yKa-
3aHHOTO T10JX0/[a, ONpEeIsieT TPaXKIaH-
CKoe OOIECTBO KaK «IOMMTHYCCKUI (e-
HOMEH» HCXOJIsl M3 TOTO, YTO B TPaKIaH-
CKOM OOIIIECTBE MPHCYTCTBYET HE TOJIBKO
COLIMAJIEHO-9KOHOMHYECKOE, HO M IOJIH-
THyeckoe u3Mepenue. CortacHO TakoMy
MO/IXO/ly MHCTUTYLIMOHAJIbHAS CTPYKTYypa
IPayKJIAaHCKOTO OOIIeCTBa BKIIIOYACT He
TOJIKO COLMANIbHBIC JIBIXKEHHS U Jpyrue
HenapTuiiHble OOLECTBEHHbIE OpraHM3a-
LIHH, HO ¥ MOJIUTHYECKUE napTuu. VIMeH-
HO TIOCJIETHSISI TOYKA 3PEHHSI, I0 MHEHHIO
C.A. Kupuuenxo, 6ojee TOYHO OTpakaeT
peabHY O0O0ILIECTBEHHO-MIOIIUTHYCCKYHO
KapTuHy [14].

I0.B. Y3yH ananusupyer cOBpeMeH-
HYIO HAyYHYIO JUCKYCCHIO OTHOCHTEIBHO
mpo0JieM Tpa)KIaHCKOro OOIIecTBa ¢ Iie-
JIbI0 CHCTEMATH3allMd HOBBIX I0/IXO/I0B
K TOHSTHIO «IPaKIAHCKOE OOIIECTBO»
[15, c. 10]. B pabore yueHoro mpusese-
HbI KOHIICTIIIMH [IPE/ICTaBUTEIICH TPEeX Ha-
MpaBiIeHui: 1) TpaskgaHCKoe OOIIecTBO
Kak cdepa CONMANBHBIX, HEIOIUTHIE-
CKHX OTHOIICHHUII, KOTOpasi SIBISICTCS 00-
pEUCHHOH Ha NPOTHBOCTOSHUE TOCyHap-
ctBy (I1. Kiactpa, A. Jlederpa, A.C. Ila-
nHapuna, K. @unnarpuk, b. llantedyr);
2) TpakJIaHCKOe OOIIECTBO KaK IIo0alb-
Hasg CHCTeMa, B KOTOPOH TIOCYIapcTBO
SIBIISICTCSl OPTaHU3ALMOHHON CTPYKTYpOU
(1. Kona, P. ®occaep, [Ixx. Anekcanzep);
3) rpak1aHCKoe 00IIECTBO KaK MPOMEXKY-
TO4Has chepa MEXK/y BIACTHIO M PHIHKOM,
rocynapcTBoM u dkoHomuKkoH (E. Iemmep,
M. Urnarsedd, B.X. Bypranos, koropsie
SBJIAIOTCSL CTOpPOHHMKaMu wnzaen JI. Mu-
3ec, O. Xaiieka).

O06o00m1asi coBpeMeHHbBIE TIPEJICTaB-
JeHus1 0 TpaxaaHckom obmectse, H0.B.
VY3yH oOTMeYaeT, 4YTO KOHIIENTYyaJIbHOE
pa3BUTHE TIOHATHS NPOIOKACTCA B JABYX
HAIIPaBJICHUSX: OTOXK/CCTBICHUE I'PaX-
JTAHCKOTO 00II[eCTBa C TOCYIapcTBOM, B
KOTOPOM IOPUIMIECKH 00€CIIeUeHb! U MO~
JIUTHYECCKU 3aKPEILICHBI [IPaBa U CBOOObI
JMYHOCTH, ¥ BBIIEJICHUE €T0 Kak cepsl
BHETOCYIapCTBEHHBIX  OOIICCTBEHHBIX
OTHOILICHUH. B pamMkax BTOpPOro Harpas-
JICHUsI CYIIECTBYIOT JIBE TOYKH 3PCHUS
Ha COOTHOILICHHE «IIOJUTHYECKOIO» M
«COLIMAJIBHOIO» B CHUCTEME HHCTUTYTOB
rpaxaanckoro oomecrBa. CTOPOHHUKH
MEePBOH TPAKTYIOT TpaxkaaHCKoe oOle-
CTBO Kak c(epy HEMOIMTHYECKOIo, He-
rOCYIapCTBEHHOTO  XapakTepa, cdepy
MEKJIHYHOCTHBIX OTHOIICHHUIl, @ CTOPOH-
HUKHN BTOpo# (cpenu Hux u 10.B. V3yn)
MPU3HABAIM TPaXKJIaHCKOE OOIIECTBO T0-
JUTHYECKAM (DEHOMEHOM.

YueHble, KOTOpbIE HCCIEAYIOT IIpo-
01eMaTHKy TPaxJaHCKOro  oOIIecTBa,
€/IMHBI B TOM, YTO OJIHUM M3 BaXKHEHIINX
KHUPITMYMKOBY», KOTOPbIE CO3AIOT I'pax-
JTAHCKOE O0IIECTBO, SBIISIOTCS PHIHOYHBIE
orHomenus. C UX MOMOIIBIO B 00LIeCTBE
CKJIQ/IBIBACTCS OIPEJICNICHHAsl CETh, CBO-
€00pa3HBIil «CKeNneT», BOKPYT KOTOPOTO
00pasyroTcsi U Pa3BUBAIOTCS OpraHM3a-
MM IPYTHUX HAIpaBICHUH.

HeoO0XoqMMbIMK  YCIIOBHSIME JJISI CY-
IIECTBOBAHUS TPa)KIAHCKOTO OOIIeCTBa
SIBJIAIOTCSL Takue: 1) Haaexammii ypo-
BCHb DA3BHTHs TI'PAXKIAHCKOW KYIBTYpBI



HacesieHns (CTENeHb OCBEIOMIICHHOCTH
U OCO3HAaHWs CBOMX IIpaB, HHTEPECOB M
cB000/); 2) OTKPBITHIN XapaKTep MOJUTH-
YECKOH CHCTEMBI, 4TO JaeT BO3MOXKHOCTb
BJIMSIHUS TPXAaH Ha MPOLECC MOJIrOTOB-
KH U IPUHSTHS TOMUTHYSCKUX PELICHUH;
3) HaNMU4Ke 4acTHOW COOCTBEHHOCTH Kak
OCHOBBI M TapaHTHH AaBTOHOMHOCTH 00-
IIIECTBEHHBIX aKTEPOB OT TOCYIapCTBEH-
HOM BIacTH.

BaxkneiliumM npusHaKkoM IpaxkaaH-
CKOro 00lIeCTBa SBISIETCS €ro CIIOKHas
CTPYKTYypa, BKJIOUaromas B ceds 1o0po-
BOJIBHO C(OPMHUPOBAHHBIE OOIIECTBEH-
Hble 00bEJIMHEHHs, OCHOBAHHbIC Ha pa3-
JUYHBIX HHTEpEcax M HOTPEOHOCTIX.
B crpykrypy rpakgaHckoro ooOiiecTBa
HeIIeIeco00pa3sHo BKIIIOYATh MAacCOBBIE
JIBIDKCHHMS, aKI[UH TIPOTECTa M aHAIOTHY-
HBIC HECTaOMIbHBIE MPOSBICHUS TpakK-
JTaHCKOH akTHBHOCTH. COCTaBHOMN YacThIO
TPaXKIAHCKOTO OOIECTBa SIBIISIOTCS JO-
OpOBOJTEHBIE MHCTHUTYTHI, TPUIEM TOJIHKO
T€, KOTOPbIE ICHCTBYIOT B PAMKaX 3aKOHA.

CTOMT OTMETUTH, 4YTO TEPMHHBI
«TpakIaHCKOE OOIIECTBO» M «HHCTUTYTHI
TPaKIQHCKOTO OOIIECTBA» HENABHO MO-
Jy4WJIM CBO€ HOPMHPOBAHHUE B JICHCTBY-
OIIEM KOHCTHTYIIMOHHOM 3aKOHO/ATelTh-
CTBe.

CornmacHo Crpareruui TOoCylapCTBEH-
HOM TONUTUKU COACUCTBUS Pa3BUTHIO
TrpaXkJaHCKOTro o0ImecTBa B YKpawHe, yT-
Bep)kIeHHON Yka3zoMm Ilpesunenra Ykpa-
uHbl oT 24 mMapta 2012 roma Ne 212/2012,
MO/l TPaXIAHCKUM OOIIECTBOM M €ro
HHCTUTYTaMH ITIOHUMAIOT TaKOE COCTOS-
HHE 00lIecTBa, B KOTOPOM CBOOOJIHO pe-
QIU3YIOTCS. OCHOBOIIOJIATAIOIME TIpaBa U
CBOOO/IbI YEJIOBEKA M I'paKIaHWHA 4epes
pas3nuvHbie GOPMBI MYyOTHMYHOM rpakIaH-
CKOIf aKTUBHOCTH M CAMOOPTAaHU3ALIUH.

3akoH VYkpawHbl «O0 OCHOBHBIX
MIPUHINNAX Pa3BUTHA HH(OPMAITHOHHO-
ro obmectBa B Ykpamne Ha 2007-2015
roasl» or 9 suBaps 2007 roma Ne 537
YCTaHaBIMBAET PAa3MBITHIN MEpEUeHb Op-
raHu3aluid  TPaXIaHCKOro  oO0IecTBa:
«OCHOBHBIM BJIEMEHTOM TPaKAAHCKOTO
o0IIecTBa BHICTYIAET YEJIOBEK, HHTEPECHI
U TOTPEOHOCTH KOTOPOTO BBIPAXKAIOTCA
4yepe3 COOTBETCTBYIOLINE OOBEAUHEHHS
rpaXkJiaH, TaKHue KaK MOJUTHYECKUE Map-
TUH, TpodeccHoHaNbHbIE O0bEIUHEHNS,
aCCOIMAINH, TBOPUECKHE COIO3BI M TaK
Janee.

Bonee KOHKpETHBIM TepedeHb WH-
CTHTYTOB TPa)XIaHCKOTO oOIIecTBa Mpu-
Boautcs B Pacnopsikennn KaOunera

MununctpoB VYipaunbl «O06 0100peHUn
KOHLICTIIIMK COZEHCTBHUS OpraHaMM HC-
MOJIHUTEJIBHON BJIACTH Pa3BUTHIO I'Pax-
nmaHckoro obiecTBa» ot 21 Hosops 2007
roga Ne 1035-p, B kotopom ckazaHo: «K
MHCTHUTYTaM I'PayKJIaHCKOTO 00IIeCcTBa OT-
HOCSITCSL OOILECTBEHHBIC OpraHHU3allvy,
npodeccHoHaNbHBIE U TBOPUECKHE COIO-
3B, OpraHu3anuu paboromarernei, omaro-
TBOPHUTEIBHBIE OPTaHU3AIMU, PEIUTHO3-
HbIC OpraHW3alliH, HEroCyJapCTBEHHbIC
CpelcTBa MacCoBOM MH(MOpPMALUK U ApY-
rue HenpeanpuHUMaTelIbcKue o0IecTBa
U YUPEIKACHUSA.

Cornacno a63aty 2 myskra 2 [Topsinka
COZICUCTBUSI MPOBEICHUIO OOIIECTBEHHOM
9KCIIEPTU3BI JICATEIBHOCTH OPTraHOB HC-
MOJIHUTEJIBHON BJIACTH, YTBEPXKICHHOTO
ITocranoBnennem Kabunera Munuctpon
Vkpannst ot 5 HOs10ps 2008 romga Ne 976,
K MHCTHTYTaM TPa)KITaHCKOTO oO0IIecTBa
OTHOCATCSI  OOIIECTBEHHBIE OpraHU3a-
1M, MpodeCcCHOHAIbHBIC M TBOPYCCKHE
COIO3bl, OpraHuzanuu paboTonaresnei,
0J1arOTBOPUTEIILHBIE U PEIUTHO3HBIE Op-
TaHW3allK, OpraHbl CaMOOpraHW3aluK
HACEJICHUS, HETOCYAapCTBEHHbIE Cpel-
CTBa MaccoBOW HMH(OpPMALMU M JApyrHe
HeTpeIIPHHUMATENIbCKUE  00LIecTBa U
YUPEKACHHS, JICralu30BaHHBIE B COOT-
BETCTBHH C 3aKOHOJIATEIILCTBOM.

CTouT TakKe OTMETHTh, 4TO 13 sH-
Baps 2010 roma KaOGunmer MuHHCTpOB
VYKpauHBl CBOMM pPacHOpSDKEHHEM OJ0-
OpwJl  KOHIICTIIIMIO TIpOeKTa 3aKoHa
VYikpaunbl «O0 OCHOBHBIX TIPHHIMIAX
roCyAapCTBEHHONH KOMMYHHMKAaTUBHOW MO-
JUTHKWY», B KOTOPOM IUIAHHPYETCS IaTh
3aKOHOJIATEIIbHOE OIPE/ICNICHUE TEPMHHA
CUHCTHUTYT I'PayKJIAaHCKOTO O0IIECTBaY.

BoiBoabl. Takum 00pa3oM, rpaxkaaH-
CKOE O0LIECTBO MOXKHO OINPEICIIUTh KakK
JMHAMUYECKHE OOIIECTBEHHBIC OTHOLIIC-
HUSI, BO3HHKAIOIIME B CaMOOPTaHU3YIO-
IIeMCSl M CaMOPETyIHpyeMOM COLHAlIb-
HOM IPOCTPAHCTBE, YYaCTHHKAMH KOTO-
PBIX SIBIISIFOTCSI MHAWBH/IBI Kak CBOOOIHBIC
JUYHOCTH C BBICOKUM YPOBHEM Pa3BUTHSL
[PaBOBOTO CO3HAHMS U ITIPABOBOW KyIIb-
TYpBI, ICHCTBYIOIINE JJIs 3AIUThI CBOMX
npas, cBOOO M 3aKOHHBIX HHTEPECOB.
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IMPABOBBIE OCHOBBI 3AIIIUTHI
OBIIECTBEHHOCTH
OT CKPBITOUN PEKJIAMBI

Onecs MAPYEHKO,
KaHJUIAT FOPUINICCKUX HAYK,
JIOLIEHT Ka(epbl TPaXKIaHCKOTO, TPYAOBOTO U XO3IHCTBEHHOTO MpaBa
JIHeporeTpoBCKOro HAIMOHAILHOTO YHUBepcHTeTa MMeHu Onecst [onuapa

Summary

In this article, subject to a number of legal acts by reason, which may be information
that is misleading. It is noted that in law the concept of “hidden advertising” no. Based
on the position of scholars and lawyers the essence of hidden advertising. Courtesy of
the author's definition of “hidden advertising”. The conclusion about the relevance of
the test questions and the need to further improve the legal means to counter hidden
advertising.

Key words: hidden advertising, legal provisions, protection against hidden
advertising, countermeasures hidden advertising, unfair advertising.

AHHOTAIUSA
B cratbhe ¢ y4eToMm TOJIOKEHHUH psifia HOPMATHBHO-IIPABOBBIX AKTOB OINPECIICHbI
OCHOBAHUSI, KOTOPBIE MOTYT CUMTAThCsl MH(opManueid, BBosIeH B 3a0myxaeHue. OT-
MEUYEHO, YTO Ha 3aKOHOJATEIIEHOM YPOBHE MOHATHE «CKPBITAs pEKiIaMay» OTCYTCTBYET.
Omnwupasich Ha MO3ULUK YICHBIX-IOPUCTOB, UCCIICIOBAHA CYIIHOCTh CKPBITON PEKIaMbl.
[IpenocTaBieHo aBTOPCKOE OIIpeAeICHUE TEPMUHA «CKpBITast pekiaaMay. CrienaH BEIBOJ
00 aKTyaJdbHOCTH HM3y4aeMOTO BOMPOCA W HEOOXOMMMOCTH JATbHEHIIETO COBEPIICH-

CTBOBaHMUS IPABOBBIX CPEICTB MIPOTUBOAECUCTBUS CKPBITOM peKiIaMe.
KitroueBblie ciioBa: cCKpeITasi pekiiama, IpaBoBbIe OCHOBBI, 3alMTa OT CKPBITOM pe-
KJIaMbl, CPEJICTBA NPOTUBOAEIHCTBHS CKPBITO pekiiaMme, HeT0OPOCOBECTHAS PEKIaMa.

]:[OCTaHOBKa npodJjemsl. B mo-
TOHC 3a JKOHOMHUYCCKHUM, IIO-
JIMTUYECKUM U JAPpYTrUM JIMACPCTBOM H
00YCIIOBIICHHBIMH UM TPEHMYIECTBAMHI
IOpHIMYECKUe U (HU3MYEeCKHe JHLa MpH-
0erafoT K MacCOBOMY HCIIOJIb30BaHHIO
peKiamMbl, KOTOpasi 4acTo Pean3yercsi ¢
MOMOIIBI0O U B (OpMaxX, HECYHIUX OOIb-
IyIo 00IIEeCTBeHHYIO yrpo3y. Peus naet o
TaK Ha3bIBAEMOM CKPBHITOH M HEZOOpOCo-
BECTHOH pekiiame, KOTopasi CduTaeTCs He-
JIONyCTUMOM U 3ampelieHa 3aKOHOAaTeb-
CTBOM B OOJIBIIIMHCTBE TUBUJIIM30BaHHBIX
CTpaH MUpa.

CrpeMHUTeNbHOE  PacHpOCTpaHeHHE
CKPBITOH PEKJIaMbl U IIOCTOSIHHOE COBEp-
[IEHCTBOBaHUE ee (opM, METOJIOB U TPH-
€MOB, KOTOpBIE JEIAI0T PeKiIaMy TPYIHO
y3HaBaeMoi, TpeOyeT yaydIleHus] Mexa-
HU3M TOCYIapCTBEHHOW 3alllUThl Hacele-
HUS OT HEC.

VYKa3aHHOE IONYEPKUBACT AaKTyallb-
HOCTh OCYIIECTBIISICMOTO aBTOPOM Ha-
YYHOTO TIOWICKa M TpeOyeT MOCTaHOBKH
YEeTKOU e CTaTbu — YCTaHOBUTH CO-
JACPKaHUEC TEPMHUHA «CKPBITAsl PCKIIamMar
" OIIPEACIIUTD ITPABOBLIE OCHOBBI 3alLIUTHI
0O0IIECTBEHHOCTH OT CKPBITON PEKIIaMBl.

Cocrosinue wucciaenopanus. OnHuUM
U3 MEPBBIX BOINPOCOB, HA KOTOPBIE CIIETY-

eT 00paTuTh BHUMAHUE B 3TOM KOHTEKCTE,
SIBIIATCS TIOHATHE CKPHITOMH PEKIIaMBI.
B. Cxopnu, Kak u Apyrue ydeHble, Harlpu-
mep U. bemsikos, 1O. T'opaeituyk, K. VBa-
HOBa, A. MaeBckwii, B. My3bikanT, S1. Peii-
koBckuii, B. Pepxyk, 3. CrapoOunckuii,
ucciemys — aIMHHHCTPaTHBHO-TIPABOBOE
PEryIMpOBaHKUE CKPBITOH peKJIaMbl B IIpec-
ce, OTMEYAET, YTO ONPEACIIUTH €¢ B Ieyar-
HBIX CPEACTBAX MAacCOBOI MH(OpMAaLU Ha
OCHOBAaHHMH 3aKOHOJATEIBHOTO Olpe/ere-
HHS TIOHATHS «CKPBITAsi PEKJIaMay IMOYTH
HEBO3MOXKHO, ITOCKOJIBKY IIPH pa3Mellie-
HHUM PEKJIaMbl B PaMKaxX CTaThbH JOKa3aTb
JIO’KHOCTB LIEJTM TAKOTO MaTepHaja JoCTa-
TOYHO mpobiemaruyHo [1, c. 142].
H3i0:keHHe 0CHOBHOIO MaTepHaJia.
Crnemyer OTMETHTH, 4TO O(QUIMAIBHOE
MOHATHE HEI0OPOCOBECTHOH peKIIaMbl
TaKOKe JaJIeKo OT ujeajbHoro. Bripoyew,
OHO JIOTIOJIHSIETCS M YTOUYHSAETCSI HOpMaMU
3akoHa YkpaumHbl «O 3ammre OT Heo-
OpOCOBECTHOI KOHKYPEHLUH», B CTaThe
15-1 xoToporo yTBep:Koaercs, YTO pac-
pOCTpaHEHHEM MH(POPMALIMH, BBOJSILCH
B 3a0myXaeHHue, SBISIETCS COOOIIeHHE
CyOBEKTOM XO3SICTBOBAHMSI HEMOCPE-
CTBEHHO WJIM Yepe3 APYroe JHIO OJHOMY,
HECKOJIBKUM JIMIIAM HJIH HEOpPe/IeIeHHO-
My KpyTy JIHI, B TOM YHCJIE B peKiaMme,
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HETOJIHBIX, HETOYHBIX, JIOKHBIX CBeJle-
HHMH, B YaCTHOCTH, BCJIE/ICTBUE BBIOpaH-
HOTO croco0a UX M3JI0KEeHHs, 3aMaTd1Ba-
HHS OTJEIbHBIX (DAaKTOB MM HEUYETKOCTH
(hOpPMYITHPOBOK, KOTOPbIE MOBIHUSIN HIN
MOT'YT HOBJIMATH HA HAMEPEHHS ATUX JIUILL
OTHOCHUTEIBHO HpHOoOpeTeHus (3akaza)
WM peanm3anyy (MPOJakd, MOCTaBKH,
BEITTOJTHEHUSI, OKa3aHUs) TOBAapOB, padoT,
YCIyr 3TOro CyObEKTa XO3SHCTBOBAHHS
[2]. B oroii ke craThe IpemycMaTpHBa-
eTcsl, YTo HH(OpMaLueii, BBOIAIIECH B 3a-
Ouy’K/ieHue, SBISIOTCS, B YACTHOCTH, Ta-
KHE CBEACHMS: KOTOPBIE COZIEPIKaT HEeroJI-
HbIE, HETOYHBIE MJIH JIOKHBIE CBEJICHUS O
MPOUCXOXK/ICHUH TOBApa, IIPOU3BOJUTEILS,
NpOZaBIia, CHOCO0E HM3rOTOBJICHHMS, HC-
TOYHUKAX U criocobe mpuobpeTeHus, pea-
JIM3aIHH, KOJIWYECTBE, MOTPEOUTENBCKUX
CBOIfCTBaX, Ka4yeCTBE, KOMILICKTHOCTH,
MPUTOTHOCTH K MPUMEHEHHIO, CTaHIap-
TaX, XapaKTepHCTHKaX, OCOOCHHOCTSX
peau3anny ToBapoB, paboT, yCIIyT, IeHe
U CKHJIKaX Ha HUX, a TAKXKe O CyLIeCTBEH-
HBIX YCJIOBHSIX JIOTOBOPA; KOTOPBIE COJIEP-
JKaT HETOJHbIE, HETOUYHBIC MIIN JIOXKHbBIC
CBeJeHHs O (PMHAHCOBOM COCTOSTHUM HJIM
XO3SUCTBEHHOM JIEATEIHHOCTH CyObeKTa
XO3SHCTBOBAHUS; KOTOPBIE MIPUITUCHIBAIOT
HE UMEIOLIHECs TIOJTHOMOYUS ¥ ITPaBa MK
OTHOILICHUS, B KOTOPBIX HE HAaXOISTCS;
KOTOpBIE COJIEPIKAT CCBUIKH Ha OOBEMBI
MPOU3BOJICTBA, MPUOOPETECHHS, MPOIAKH
WIIK TIOCTABKH TOBapOB, Ha BBIMOJIHCHHE
paboT, OKazaHME YCIyT, KOTOPBIX (akTu-
4eCKH He ObLIO Ha JIeHb PacHpOCTpaHe-
HUs uHpopManuu [2].

B 3akoHO#aTeNbHOM ONpEIENCHUH
MOHSTHUSL «CKPBITAs PEKIaMa) TaKxkKe OT-
MEYEHO, YTO OHAa HMeeT OOMaHYMBBIH
xapakrep. OnHako HU B 3aKOHE YKpaHHBI
«O pexsame», HA B IpyrOM HOPMaTHBHO-
[PaBOBOM aKTE€ HE YTOUHSIETCS U HE pa3b-
SICHSIETCSI, O KAKOM UMEHHO 3a0JTy’KICHUHI
UeT pedb. bonee TOro, eciam HCXOAUTH
13 CONepKAaHUs 3aKOHOAATEIILHOTO OIpe-
JICTICHUSI TOHSTHS CKPBITOH PEKJIaMBbI, TO
MPUJIETCS. KOHCTATUPOBATh, YTO CKPBITON
PEKIIaMOi MOKHO TPU3HATh TE Iepejiayn,
yOJIMKAI|HK, TIPOrPaMMBbl U TOMY T0/100-
HOE, KOTOpbIe ObLIM pa3paboTaHbl U OIy-
OJMKOBAaHBI CIELMAIBHO ISl PEKJIAMBbI
4ero-n6o. OIHAKO ¢ LEeNbI0 UX MaCKH-
POBKH, COKPBITHSI X HCTHHHBIX MOTHBOB
HACEJICHUIO TAKUE MIPOrpaMMBbl, MyOIHKa-
[[MH, Tepefayn IMPENOIHOCITCS B WHOM
KOHTEKCTE, 4eM PEKJIAMHBIH, Harpumep,
paspiekaresibHOM. [10 HaleMy MHCHHIO,
TaKOW MOIXOJ K BHJCHHIO CKPBITOH pe-

KJIaMbl HE OXBATbIBA€T €€ COBPEMEHHBIE
MPOSIBIICHUS], TIOCKOJIBKY CETO/IHS peKlia-
MOJIaTeNl B PsAie CilydaeB He IpuOeraror
K CHENHAIBHOMY CO3JAHUIO PEKIAMHBIX
nepezay, myoIMKanuii, IporpaMm U TOMy
NOI0OHOTO MOJT BUAOM Pa3BICKATE/IbHbIX,
HayYHO-TIOMYJISIPHBIX, nHdopmarmoH-
HBIX M JIPyTUX, a TBITAIOTCS «BIUIETATh)
pexiiaMmy B YK€ CO3Z[aHHBIE WU T€, KOTO-
pBIE CO3JArOTCsl, TEICBU3HMOHHBIC U (WIJIN)
panuonepenady, MpPOrpaMMEbl, ITyOJIHKa-
IIUM B CPEACTBAX MACCOBOH MH(OpMAINH,
MIPOM3BEJCHUSI MAaCCOBOIO HCKYCCTBA, B
yacTHOocTH, (uibMbl. To ecTb mIaBHas
Ledb MPOrpaMMBbl, Nepeaadd, MyOiIuKa-
UM — pa3Bieyb, NPOUH(YOPMHUPOBATH,
MIPOCBETUTH HACEJIEHNUE U TaK Janee — He
MEHSETCS, TOTOMY IOTpeOUTENb, €CIH
UCXOIUTh M3 JCHCTBYIOLIECTO O(HUIINAIb-
HOTO MOHUMAHUSI CKPBITOH pEeKJIaMbl, He
BBOJWTCSI B 3a0iy)KI€HHE B XOAE ATHX
nepenad, nporpamm, myonukanuii. ITo-
TPEOUTEIIO «MEXKIY JETIOM» JIEMOHCTPH-
PYIOTCS PEKBH3HTBI, KOTOPBIE TIOTHOCTBIO
OyOIUpYIOT — pealbHO  CyIIECTBYIOIINH
TOBap WJIM COZAEP’KAT XapaKTEepHBIE MPHU-
3HaKd 3TOTO TOBapa, YKa3blBaeTCs Ha
KOMIIaHUIO, KOTOpas €ro IpOM3BOIUT,
npoaBHUraeT Ha poiHKe. [loaToMy MokeM
CHeNaTh BBIBOJ, YTO paclpocCTpaHseMas
TaknuM 00pa3oM pexyiama, (paKTHIECKH
HMesl CKPBITBII XapakTep, COMIACHO AeH-
CTBYIOIIEMY 3aKOHOJATENbCTBY TAKOBOM
HE CUMTAETCs, a CIIe[OBAaTEIbHO, M HE
3ampemieHa. CunuTaeM, 4TO ITOT acIHeKT
JOJDKEH ObITh TOAPOOHEe pelIeH 3aKo-
HozaTeeM. YKa3aHHbIE peKJIaMHbIe MpH-
€Mbl Ha TIEpBBII B3I HE UMEIOT SIBHOTO
arpecCcUBHOIO XapaKkTepa, OJHAKO MPU UX
UCIIONB30BAaHUN  (DAKTHYECKH OCYLIECT-
BJIIETCSI BMEMIATEIbCTBO B CO3HAHUE Ue-
JIOBEKa M CKPBITOE BO3/EICTBHE HA €ro
BEIOOD, a 3HAYUT, HA €r0 CBOOOIBI, TO €CTh
MIPOMCXOANT CKPBITOE MOCSTaTeICTBO Ha
OJIHY W3 OCHOBHBIX HEOCIIOPHMBIX COIH-
AJIbHBIX IIEHHOCTEH.

Ha crpannnax crenuaibHOW JuTe-
paTypbl MOXKHO BCTPETUTH pPa3IUUHBIE
MHEHUSI OTHOCHUTENILHO ITIOHUMAHUS CYII-
HOCTH CKpbITOM peksambl. Tak, B. My-
3BIKAHT CUMTAET, YTO CKpbITas peKIama
no0yXaaeT MnoTpeOuTeNns K OIpesescH-
HBIM JIeHCTBUSIM, TOTZAa Kak caM MOTpe-
OUTENb TaKOH peKsIaMbl 5TO HE OCO3HACT.
OH NOIYEPKHUBALCT, UTO CKPHITAs peKiIamMa
10 CYyTU CBOCH SIBJISIETCA OJHOCTOPOHHEH,
3apaHee MOJOKHUTEIbHOH HHpOpManu-
el 0 JeATeNnbHOCTH Kakoi-1ubo (upMbl
[3, c. 550-551].
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3. CrapoOWHCKHI THIIET, YTO CKPBI-
Tas pekjgama — 3To ollee Ha3BaHHE Ma-
TEpUalioB B MPECCe U XYA0XKECTBEHHBIX
MIPOU3BEACHUAX, COAEPKALIUX ITOJI0XKHU-
TEJIbHYI0, KOMMEpPYECKU BaKHYIO IS
ompeneNieHHoit  GupMbl  HH(OPMALHIO.
Kak mpaBwuiio, ckpbITas pexiama onpene-
JSIeT Mephl KOMMEpUECKOi IporaraHbl
[4, c. 96].

K. llBanoBa OOBSCHSIET CKPBHITYIO pe-
KJIaMy KaK Pa3HOBHIHOCTH DPEKJIaMBl, B
KOTOPOH! 11e7Ib HE MPOSIBISETCS B UCIIOJNb-
30BaHHOM cpezcTBe. OHa MOAYEPKUBAET,
YTO CKpBITast peKlamMa — 3TO PE3yJIbTaT He-
JIOBEpHUSl Macc K MAHUMYJSILIMOHHON CYTH
COBPEMEHHOW peKsiaMbl M MHGOPMALUN
BooO1IE [5, . 146].

A. MaeBckuil ompenesnsierT CKPHITYIO
pexiaMy B IIpecce KaK TEKCTOBBIE HIIN
n300pa3nuTeNbHBIE MaTepPHabI, COIepiKa-
M€ TIOJIOKUTEITLHOE KOMMEPUYECKH BaK-
HOE /ISl OTIpeieNIeHHON (UpMBI cooO1iie-
HUE, MOJaHHOE IO BHJOM >KypHAIUCT-
CKOTO )KaHpa, 00bsIBICHHS, CAMOPEKIIAMBI
WJIM COLIMAIbHOM peKkyambl [6].

10. Topneituyk MOHMMaeT CKPBITYIO
pekiaMy Kak MHQOpManuio o JHMIe, TOo-
Bape WM yCIyre B CPEJCcTBaX MaccoBOIl
nH}oOpMaIMK, KOTOpas MOJaeTCs B BHIC
OOBIYHOTO KYypPHAIHUCTCKOTO MaTepuaa,
TO eCThb MyOnuKyercst (WiIH TpaHCIHPY-
eTcs) BHe paszmena «Pekmamay u 6e3 oT-
meTkn «Ha mpasax pexnmamsi». [Tostomy
YUTATEIH (3PUTENN) HE TIOI03PEBAIOT, YTO
WM TIpeyIaraeTcsi peKJiaMHBI MaTepual,
1 BOCHPHHUMAIOT €ro ¢ OOJbLINM JI0Be-
puem [7, c. 285].

Ilo HameMy MHEHHIO, OIpeeNsis mo-
HATHE CKPBITOM peKiaMbl, CIeIyeT HC-
XOIUTh TPEXKAE BCEro M3 TOrO, 4TO €€
HCTIOJIb30BAHUE CBSI3aHO CO  CKPBITHIM
BMEIIIATEIECTBOM B IICHXUYECKYIO Hesi-
TEJILHOCTh YEJIOBEKA, C OCYIIECTBICHHU-
€M BIIMSHHS Ha €T0 BOJIO, KOTOPOE OH HE
oco3HaeT. To ecTb B omM4ne OT TOH XkKe
HEeT0OpPOCOBECTHOM  peKJIaMbl, KOTOpast
TaKXKe CBsi3aHa ¢ 0OMaHOM, CKpBITast pe-
KJIaMa HE UMEET 1IeIbI0 HEMOCPEICTBEHHO
00MaHyTh HOTEHIHAJIBHOTO MOTPeOUTENs
0 CBOICTBAX, XapaKTepUCTHKAX HITH CIIEI]-
npUKaIMAX IPpeMeTa PEKJIaMbI Iy TeM HX
3aMaduBaHusl, 0€30CHOBATENBHOTO Ipe-
YBEJIHUEHUSI WIH CPaBHEHHS C APYTHMH
ToBapamu. B ciryuae co CKpbITOM pekiia-
MOH 3a0IyX/IeHHE BBIPaKAeTCs B TOM,
YTO JIUIIO, HAOMIOasi ONpe/IeNeHHbIH BH-
JIeOPsiTI, 3BYKOBOE COTIPOBOXKICHHE, YATAs
TEKCT M TaK JlaJiee, He 0CO3HAET, YTO OHO B
KaKOH-TO MOMEHT IIPOCMaTPHBAET ¥ (WJIN)
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ciymiaer pexsiamy. YenoBek HE BOCIIPH-
HUMAaeT TaKHe CBEJCHHs KaK peKiamy |
HE MOJIBEPraeT ux XoTsi Obl MUHUMAJIbHOM
KPUTHYECKOI OIIEHKE, @ OHU B CBOIO OYe-
pelb, OTKIIABIBASCH B MOICO3HATEIBHOM
MaMsITH 9eJIOBeKa, B ONpPEAETICHHBIH Mo-
MEHT CHOCOOHBI CYIIECTBEHHO MOBIHATH
Ha €ro BBIOOP, KOTOPBIH MpH 3TOM Oymet
BOCTIPHHUMATHCS TAKUM JIMIIOM KaK BITOJI-
HE OCO3HAHHBIA M OCYHIECTBICHHBIH HC-
KITIOUYUTENBHO 10 cOOCTBEHHOH Boie 0e3
IIOCTOPOHHETO BIIUSHUS.

ITosTOoMy, ¢ Hameil TOYkH 3peHus,
CKPBITYIO PEKJIaMy B COBPEMEHHBIX YC-
JIOBUSIX €€ Pa3BUTHUSA CIIEyeT ITOHUMATh
KaKk TaKylo crenuduyeckyio pekiamy,
KOTOpasi OCYLIECTBIISACTCS MyTeM JIEMOH-
CTpaLlUy JIUILY, KOTOPOE MPOCMATPUBAET
1 (WIK) CIyIIaeT Tese-, Paguonepenady,
MporpamMMmy, YHTaeT Kakylo-Tnoo IIy-
Onukanuio, HaONIONAaeT TPON3BEINCHHS
MacCcOBOTO HCKyCCTBa, ayAHo- W (WJIN)
BH3yaJIbHBIE, TEKCTOBBIE MaTepHalbl, 1
COIEPIKHUT TOJOKUTEIbHYI0 KOMMepue-
CKHU BOXKHYIO IS peKiaMozaTesst HHpop-
MallMIo, OJTHAKO HE OCO3HAETCs JIMIOM,
HE BOCIPMHUMAETCS KaK peKJIaMmHasi,
IIOCKOJIbKY OHa (peKiiama) sIBHO HE BblJie-
nsieTcsi U3 00ILEero CIKEeTa, COAePKAHUS
MpOrpaMMbl, TEpeAaud, IyOIuKanuy,
IIPOM3BEICHUSI MAacCOBOIO HCKYCCTBa,
BIIOJIHE COOTBETCTBYET X JKaHpY M (H-
TYPHPYEeT B HUX KaK OpraHWYEeCKHUil diie-
MEHT, PEKBU3HUT.

Crenytomuii BayKHbIH acHeKT, Ha KO-
TOPBIA MBI XOTEIH Obl OOpPATUTh BHHUMA-
HHE B KOHTEKCTE IPOTUBOJCHCTBUS CKPbI-
TOW peKJame, — 3TO OTCYTCTBHE YETKHX
yKa3aHUH B 3aKOHOJATENILCTBE O Ieyar-
HBIX CpPEJICTBAaX MacCOBOM HH(MOpMaLUH
OTHOCHTEIILHO 3allpeTa Ha W3rOTOBJICHHUE
U PACHpPOCTPAHEHHE CKPBITOH PEKJIAMBI.
Cuutaem, 4yTo ObUIO OBl YMECTHBIM B 3a-
KOHOJZIAaTeIIbCTBE O IMEYaTHBIX CPEACTBAX
MaccoBOH MH(OpPMAaLUK 3aKPENUTh HOp-
My, COIJIACHO KOTOPOH B HHUX 3allperua-
ercs pasMelleHHe peKJIaMbl B JIFOOOH
ckpeIToil popme. Kak nokasbiBaer mpax-
THKa, NEYaTHbIC CPEACTBA MAcCOBOH MH-
(bopmalyu 0CTaTOYHO YacTo MpUOeraroT
K OCYILIECTBJICHHIO PEKJIAaMbl B Ipelesax
KYPHAJIUCTCKUX IMyONMKAlMi, 4TO OKa-
3BIBAETCS AOCTATOUHO (P PEKTUBHBIM, TIO-
CKOJIbKY YHTATEIH OXOTHO JOBEPSIOT pe-
KOMEHJIAUSAM M OICHKAM >XyPHAJINCTOB
10 TEM WM HWHBIM BOINpPOCaM, KOTOPHIE
33a4acTyl0 HE IPOCTO COAEPHKAT COIYT-
CTBYIOIIYIO PEKJIaMy, HO CaMM SIBIISIFOTCS
CIUTOIITHOM peKIaMOM, 3aMacKUPOBaHHOMN

07l PE3y/bTaThl JKypPHAIMCTCKUX HCCIIe-
JIOBaHUI ¥ BBIBOJIOB.

Kak ¥ OOJBIIMHCTBO BBICOKOPA3BH-
TOr0 MHUPOBOTO coo01iecTBa, YkpanHa Ha
ounmaNbHOM YpOBHE NPHUHSIIA MEPBI TS
3ampera CKPBITOW W HEJ0OPOCOBECTHOM
pexnambl. B wactHOCTH, B 3akoHe Ykpa-
nHbl «O pexame» OBIIH MPenoCTaBICHb
oTIpeNieNIeHNs] TIOHSITHI «HenoOpocoBecT-
Hasl peKiiaMa» U «CKpbITas pekiamay. He-
JI0OpOCcOBECTHAs peKiiaMa — 3TO PeKJiama,
KOTOpasi BBOAWT WIIM MOXET BBECTH B
3a0iyKJIeHuEe TOTpeOuTeNel peKiambl,
MPUYMHUTE BpeJl JMILAM, TOCYIapCTBY
WM OOIECTBY BCJICJICTBHE HETOYHOCTH,
HEI0OCTOBEPHOCTH,  JIBYCMBICICHHOCTH,
MIPEYBENINYEHUsI, YMaTUUBaHUs, Hapyllle-
HUsl TpeOOBAaHMH OTHOCHUTEIHHO BpeMe-
HH, MecTa U crocoba pacupoCTpaHCHHUS.
CkpsbITast Ke pekjaMa ITOHMMAeTCsl Kak
nHpOpPMaNKs O JIMIE WIH TOBAape B IPO-
rpamMe, repenade, IyOIMKAIlUM, €CIN
Takask HHPOPMAINHUS CITY)KUT PEKIaMHBIM
LemsiM U MOXET BBOJMTb B 3a0iysKie-
HUE JMI[ OTHOCHUTENIBHO AEHCTBUTEIBHOM
LeM TaKUX Mporpamm, nepeaad, myonu-
kauuit [8]. B craresax 9 u 10 3akona Ykpa-
nHbl «O pekname» NPsIMO 3aKpPEIUICHO,
YTO KaK CKpBITAs, TAK U HEJOOPOCOBECT-
Hasl pekjama 3amnpemarorcs. Kpome toro,
3aKOHOJATENb YCTAHOBHI OIPE/ICICHHbBIC
TpeboBaHus K (HOpME pEKIIaMbl, KOTOPbIS
JIOJDKHBI OOECTIEUNTH JIETKOE BBIZETICHUE
JIIOBMH PEKIIaMHON MH(pOPMAIUU CPeIr
GornbII0it 00beMa APYTHX CBEJCHUH, IO-
JTyJaeMbIX UMH. B dacTHOCTH, B cTaThe
9 3akoHa Ykpaunbsl «O pekiame» npe-
ycMaTpHuBaeTcsa, 4YTO pekjamMa JOJKHA
YETKO OTAGNATHCS OT Apyroit mudopma-
LMM, HE3aBUCUMO OT (OPM WJIM CIIOCO-
00B pacrmpocTpaHeHus, YTOObI €& MOXKHO
OBUIO WACHTU(HUIMPOBATh KaK pEKJIamy.
Pexnama B Tene- u pagnonepenadax, mpo-
rpamMMax JOJDKHA 9YeTKO OTHEISTHCS OT
JIPYyTUX TIPOTpaMM, Iepeiad B UX Hadale
1 B KOHIIE C ITOMOIIBIO ayJHo-, BUJEO-,
KOMOWHHMPOBAaHHBIX CPEICTB, TUTPOB, pe-
KJIAMHOTO JIOTOTHIIA MM KOMMEHTapHeB
BEAYIUX C UCIOJIb30BAaHHEM CIIOBA «pe-
knamay. WH]opMannoHHbIH, aBTOpCKUil
WY peJaKIMOHHBIN MaTepuall, B KOTOPOM
MIPUBJIEKACTCS BHUMAHUE K KOHKPETHOMY
JIMILY WK TOBAapy M KOTOPBIH (OpMHpYyeT
WIN TIOJAEPKUBAET OCBEJOMIICHHOCTh U
HHTEpeC 3puTeie (caymareneil, aurare-
nIei) K 9TOMY JIUILy FJIH TOBAapY, SBIISIETCS
peKIIaMOH M JOIDKEH OBITH TOMEIIEH IO
pyopuxoii «Peximama» wmmm «Ha mpasax
peximamby [8]. Takke CTOMT OTMETHUTH

3akoH Ykpausbsl «O TeJIeBUIEHUU U pa-
JIMOBEIIAHUI», B KOTOPOM YCTaHOBJICHO,
YTO 3aIpellaeTcs UCHOIb30BaHUE B MPO-
rpaMMmax M rnepejadax Ha TEJICBUACHUU U
pagro CKPBITHIX BCTABOK, BO3JICHCTBYIO-
IUX Ha TOJCO3HAHME YeNIOBEeKa U (WIIN)
OKAa3bIBAIOININX BPEJHOC BIMSHHE HA CO-
cTostHAEe ero 310poBbs [9]. Ilpm sToM B
3aKOHE TPETYyCMOTPEHO, YTO TPeOOBaHUS
[0 HEJOMYIIEHUIO CKPBITOH pEeKIIaMbl
JIOJDKHBI ONPENIENSTHCS B PEAAKIIHOHHOM
ycTrase Tenepajnoopranusanuu [9].

CunTaeM HYXHBIM OTMETHUTb, YTO B
3akoHe VYkpauHbl «O TMeEYaTHBIX cpel-
CTBax MaccoBod wuH(popmaimu (mpecce)
B YkpauHe» [10] KOHKpPETHBIX HOPM O
3ampeTe CKPBITOH pekiaaMbl HeT. OnHaKo
B HEM BCE€ XK€ NMPEIyCMOTPEHO, UTO Jes-
TENBHOCTh TEUaTHBIX CPEICTB MAacCOBOM
uHdopmanuu B cdepe mpous3BoACTBa U
pacipoCTpaHeHUs PEeKIaMbl OCYIECTBIIS-
€TCsI B COOTBETCTBUY C 3aKOHOM YKpPaWHBI
«O pexmame». JlesSTeTBHOCTH IMEYaTHBIX
CPEeICTB MaccoBOW HMHGpOPMALMH, CBS-
3aHHAs C MPEeIBBIOOPHON arurauuei uiu
MOJIMTUYECKOW PEKIaMoil BO Bpems H3-
OMpaTeNpHOro mpolecca WM Ipolecca
pedepenyma, OCyIIECTBIACTCS C yYETOM
TpeboBaHMI 3aKOHOJATENHCTBA O BBHIOO-
pax u pedepennymax. Takum o0Opazom,
3aMpeTsl Ha CKPBITYI0 M HeJ0OpOCOBeCT-
HYIO peKJIaMy KacaroTcsl TAKKe MeYaTHBIX
cpenctB MaccoBoii mHpopmanuu. O 3a-
npere B YKpaWHE CKPBITOM M HemoOpo-
COBECTHOI peKJIaMbl CBHJIETEIbCTBYIOT 1
HOPMBI psijia APYTUX HOPMaTUBHO-IIPaBO-
BbIX aKTOB, Harmpumep 3aKoHa YKpauHbI
«O 3amure npaB notpedutenei» [11] u
JPYTHX.

Bnpowyem, HecMmoTps Ha Trocymap-
CTBEHHBIN 3ampeT CKPHITOW U HemoOpo-
COBECTHOI peKJIaMbl, OHA HE TOIBKO MPO-
JIOJDKAeT CyIIEeCTBOBaTh, HO M AKTHUBHO
pa3BUBAETCA U MOCTOSHHO IIPUCTIOCA0IN-
BaeTcs CyObeKTaMH PeKJIaMHOM JesaTelb-
HOCTH K HOBBIM ITOJHMTHKO-IIPABOBBIM
ycnoBusM. J{J1st MHOTHX U3BECTHBIX OpeH-
JIOB ¥ TOPrOBBIX MapoK, OCOOECHHO TeX,
PEKJIAMUPOBAHUE MPOAYKIUH KOTOPBIX B
CHJIy €€ BPEIHOIo Xapakrepa MMEeT psiji
orpaHuueHuil (Hampumep, Taba4yHble |
JIMKEPO-BOJIOYHbIC KOMIIAHHH), CKpPBITast
pekiiaMa SBJISIETCS HE MPOCTO OJHUM M3
BCIIOMOTaTEIbHBIX CPEICTB IMPOABHKEHUSI
MIPOIYKIIUH, HO U TIOJTHOIICHHBIM U OTHUM
13 KITIOUEBBIX JIEMEHTOB X PEKIAMHOM
ctpareruu. st Lesoro psiaa pekiaamosa-
Tesel u (WIN) MPOU3BOAUTEIICH PEeKIIaMbl
pa3paboTKa HOBBIX METOJOB M CHOCOOOB
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HCIIOJIb30BAHUS CKPBITOW PEKJIaMbl MOJTy-
YUJIa CTAaTyC OJHOTO M3 HPHOPUTETHBIX
HanpapieHuil padotel. Takyro momyssip-
HOCTb CKpBITOH peKJIaMbl cpeiu cyObe-
KTOB DPEKJIaMHOW JIeSITeIbHOCTH O4YeHb
TogHO 00BsicHsier JI. KoHOH, KOTOpBI
MOYCPKUBACT €€ YJAMBHUTEIBHO BBICOKHI
ypoBenb 3 dexruBHocTH. OH OTMEUAET,
YTO Ha TENEeBHJCHHWU CKPHITas peKiIamMa
(product placement) ucronb3yercs mo-
CTaTOYHO WHTCHCHBHO M MOYTH BCEr/a
npodeccuonansHo. Product placement
a¢dexTuBeH Uit MHOTUX chep Ou3Heca.
DTOT MHCTPYMEHT BO3JCHCTBHUS Ha ay/iu-
TOPUIO YCIICIIHO MCIIOIb3YIOT pecTopa-
HbI, TOPTOBbIC M OW3HEC-LIEHTPbI, YacT-
HbIE KJIMHUKH, CTPOUTEJIbHbIC OpraHu3a-
LM, TEJICKOMMYHHKAIIMOHHbIC, CTpPaxo-
Bble, (DMHAHCOBBIC U JPYrHe KOMIAHUH
cdepsl YCIyr, MOJUTHYECKHE ICATENN.
Ho nepBoe MecTo ocTtaercs, KOHEYHO, 3a
MPOU3BOAUTENIAIMA  TOBapPOB MAacCOBOTO
notpebnenus. Camoii pacrpocTpaHeHHON
SBJIACTCSA CKpbITasi peKsiaMa Ha pPBIHKAaX
QJIKOTOJIBHOM ¥ TabauHOH NpORyKIUK
[12, c. 445; 13]. A. MaeBckuii, uccie-
Iysl TOCYIapCTBEHHOE peryJupOBaHUE
CKPBITON peKJIaMbl B CPEICTBAX MACCOBOM
uHdopmanuu B YKpauHe, OTMEYAET, 4TO
MMEHHO Takas pekjiamMa JaeT HauOoIIb-
it 3 dext npu NpoBeICHHN KOMILICKC-
HOW pekiaMHOW KammaHu#. CKpbITast
peKiiaMa B Tpecce MPUBIEKAECT BBITOIOH,
MOCKOJIbKY ~ 1oOpocoBecTHast  (IpsimMast)
peKiiaMa HHUKOIZIa HE HpPHHECET CTOJb
XKEJIAHHOTO Pe3yJbTara, Kak CKpbITas [6].
IO. Topueiiuyk nuiuet, 4To CKpbITast pe-
KJama B IIOCJeaHee BpeMs mnpuoOperaer
MAacCOBBII XapakTep, IMOCTENeHHO 3a-
HOJIHSIET HE TOJILKO IeYaTHbIC W3JaHUs,
HO M Tene- ¥ paanoddup. XKypHanucts
CTaparoTCsi KaKk MOXKHO MPOQeCCHOHAITb-
Hee NpATaTh PKHHCY MEXKIY CTPOK CBO-
UX MAarepHuajoB, YTO IIO3BOJISIET MaHU-
MyIUpOBaTh CO3HAHMEM IOTpeOuTenei
uHpopmauuu. SIBineHue CKphITOi pexiia-
MBI B YKPAaHHCKOM MEIHAINPOCTPAHCTBE
JI0 CHX IOP OCTAaeTCsi HEOJHO3HAUHbIM U
HECET OTKPBITYIO Yrpo3y IS ayAuTOPHU
cpeacTB MaccoBoil umHpopmarmu. Jlis
YCTpaHEHHs JKMHChI HEOOXOIMMO YETKO
OIIPE/ICNIUTh €€ CTaTyC KaK CKpPBITOH pe-
KJIaMbl B YKPaMHCKOM 3aKOHO/IATENIbCTBE,
BBISIBUTB U PEILUTH BCE MPOOEIIBI B IPABO-
BOM PEryJIMPOBAaHHH, KACAIOIIUECs 3TOTO
HETaTUBHOTO siBJIeHU [7, ¢. 287].
CrennaaucTbl MHOTHX MEIHaCTPyK-
TYp U PCKJIAMHBIX areHTCTB OTMEYAloT,
YTO TpsiMasi peKyiaMa MOCTOSHHO J0pO-

KaeT M B cuily psna (akTopoB TepseT
CBOIO 3((PEeKTUBHOCTB, TOTZA KaK CKpPbI-
Tas pexiamMa B ee HOBEHmHX (opmax
HaOupaeT HeclbIXaHHBIX 000poToB. [lo
CPaBHEHUIO C OOBIYHOM, OTKPBITON peKiia-
MOH, CKpbITasi UMEET MEHEEe arpeCcCUBHbBIN
XapakTep, XOTs €€ BIMSHHE Ha II0/ICO-
3HAHME YeNIOBEKa HAMHOTO OoIblie, YeM
BIIUsIHUE OOBIUYHOM peknambl. [Tockonbky
npsiMasi peKiiama JIeTKO WACHTH(UIHPY-
eTcsl JIMIOM, TO €CTh YEJIOBEK OCO3HAET,
YTO Ta MM WHasg WMHPOpMAILMsS HOCUT
PEKJIAMHBINH XapaKTep M ABJISIETCS MOMbIT-
KO TOBapONpOU3BOAUTENEH, MTPOJABIIOB,
CyOBEKTOB MPEI0CTaBICHHS YCIyT U TOMY
NOIOOHBIX IIPHUBIICYb BHUMAHHE JPYIUX
CyOBEKTOB C LIEJIBIO CHEIaTh UX CBOUMHU
KIIMEHTaMH, CKIIOHUTh UX K COBEPIIEHHIO
ONpPENECICHHBIX JCUCTBUN, MPUHATHIO
KaKUX-TM00 pelIeHUH, MMCEIOIINX JKella-
€MBIi, IIOJIE3HBII XapaKTep 111 peKiIamo-
narenis. B cuiry OTKpBITOCTH Takoi pekia-
MBI, JaXe €ClIi OHa MMEET JO0CTAaTO4YHO
arpecCUBHBII XapakTep, YEIOBEK MOXKET
BOCIIPUHSATH €€ Ha CO3HATEIIbHOM yYPOBHE,
OLIEHUTh U NPHUHATH pemieHne. KoHeuHo,
HE BCE JIIOAU MOCTYNAlOT TakK, JOBOJBHO
YacTO JHMLA JEHCTBYIOT HMMITYJILCHBHO,
npuberass Moj JIEHCTBUEM pPEKJIaMbl K
OCYIIECTBICHUIO HEHYXXHBIX, a HHOTJA
JTa’ke HEJIETBIX MOKYIOK, OJHAKO 3TO YKe
crier(UKa ICUXOJIIOTHH TTOBEICHUS KaxkK-
JIOT0 OTJEIBHOrO YesoBeKa. [1aBHoe, 4To
OTKpBITas peKjiaMa — 3TO peKiIama, KOTo-
past O3BOJIAET KaxJI0My 0e3 0COOBIX ycu-
JIMii 0CO3HATh €€, B TO BpeMs KaK CKpbITast
pekiiama, 110 CHpPaBeIMBOMY MHEHHUIO
W. BensixoBa, aTakyeT yM U JIylIy 4elloBe-
ka [14]. To ecTh ckpbiTas pexiaMa Opu-
€HTHUPOBAHA HAa OCYILECTBICHUE BIUSHUS
Ha 4YeJI0BEUECKOe MOJICO3HAHME: MOTyYast
TY WIN UHYIO PEKJIaMHYI0 nH(OpManuto,
JIUIIO HE BOCIPUHHMACT €€ KaK PeKIaM-
HYI0, CJICJOBATEIbHO, HE MO/IBEPraeT co-
OTBETCTBYIOILIEMY aHaIN3y U oueHke. ITo-
KyTiasi T€ WJIH WHBIE TPEAMETHI, COBEpIIast
OIIpe/IeNICHHbIE JICHCTBUS, KOTOPBIE ObLIN
00BEKTOM PEKJIaMBI, JIULIO JIaKe HE 0CO3-
HAET, YTO €ro K 3TOMY MOJTOJIKHYJI peKJia-
MozaTenlb, U BOCIPHHUMAET TAKOE CBOE
MOBE/IEHHE KAaK OCO3HAHHOE U BOJEBOE.
Takue 0COOEHHOCTH CKPBITOI pEeKIIaMbl,
C OJTHOI CTOPOHBI, 3HAUUTENBHO YBEIUUH-
BAIOT B TOCYIapCTBE ABMXKEHHE TOBapOB
U yCIyI, a TaKXKe MOIUTHICCKUX HJeH,
KyJIBTYPHBIX TEUCHHH ¥ TOMY MOI00HOTO.
C npyroii CTOPOHBIL, CKPbITast pekjiaMa Ho-
CHUT YIpOXKaIOIIUi (BeIb YeIOBEKA TaKUM
00pa3oM MOXKHO IOJICO3HATEIBHO MOTH-
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BHUPOBaTh K COBEPLICHHIO KaKHX-JIHOO
JEMCTBUIA) U HEITHUYHBIN XapakTep, BBO-
IUT B 3a0Ty)KI€HHE U HE TIO3BOJISIET KPU-
THUYECKU OLICHUTb OOBEKT, HpeIMeT pe-
xiamel. Tak, [1. Banepu ompenenwun, 4ro
CKpBITasl PeKjaMa YHIDKAeT Halllk B3IVIs-
I6l W TIOPTHT KapTHHBI, OHA BPET, pas-
Bpamaer J00psle HaMEePEeHNUs, TIOKYTIaeT
BCAKYIO KpUTHKY. JK. J[foamens cuuTaer,
YTO OHA SIBISIETCS MOIIHBIM CPEICTBOM
JABJICHUS ¥ OJyPMaHWBAaHHS, B OCHOBE
KOTOPOTO JISKHUT IPEJCTaBICHHE O Yelo-
BEKe KaK CaMOM TYIIOM M3 KUBOTHBIX [6].

BuiBoabl. TakuM 00pa3oM, BOIIPOCH!
3aIIUThI HACEJICHUS OT CKPBITOH PEKJIaMBbl
SIBJISIOTCS CErOJHs JOCTaTOYHO aKTyajb-
HBIMH Ul YKPamHCKOTO TOCYAapCTBa.
U xo1st Hanboee «U3bICKaHHBIEY ee (pop-
Mbl (Hampumep, product placement) He
HAMEIOT CTOJIb MacCOBOTO W CTHXHHHOTO
XapakTepa Ha YKPauHCKOM pEKIaMHOM
PBIHKE, OHM aKTHBHO Ha HETO MPOHHKAIOT,
CTPEMHTENIFHO Ppa3BUBAIOTCS, NpHOOpe-
Tasi HOMY/ISPHOCTb. DTO B CBOIO OuYepelpb
CBHJETEIBCTBYET O HEOOXOIMMOCTH CO-
BEpIICHCTBOBAHMS IPABOBBIX CPE/ICTB
MPOTUBOACUCTBUS CKPBITOW pekjame, B
YAaCTHOCTH, OOHOBJICHUSI PEKJIAMHOTIO 3a-
KOHOJIAaTeNIbCTBA, COCTOSIHHE KOTOPOTO
IIOKa HE MO3BOJISIET TOBOPUTH O TOM, UTO
YKpauHCKOE OOIIeCTBO MOJHOLEHHO 3a-
IUIIEHO OT BO3JEHCTBUS CKPBITON pe-
KJIaMBl, IPHEMBI U METOJBI KOTOPOH YHH-
JKAfOT JJOCTOMHCTBO YeJIOBEKa U ITOCSTAIOT
Ha cBOOOy €ro BOJIH.
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CHUTYALIMOHHBII MMOAXO/I B METOJIMKE
PACCJIEJIOBAHUS IPECTYIIJIEHU
B COEPE T'OCYJIAPCTBEHHBIX 3AKYTIOK

Anarosmmii MEJIEHIIEB,
coHcKarelb KadeIpbl yroIOBHOTO MpaBa, Mpolecca i KpUMHHAIMCTHKA
Mesx1yHapoIHOr0 r'yMaHUTapHOTO YHUBEPCUTETA

Summary

The article defines the role of investigative situations in the method of investigation
of crimes in the area of public procurement, the disclosure of their contents. The analysis
of the most important theoretical sources on this issue, using data obtained during
questioning of criminal cases committed in the field of public procurement, attention is
drawn to the most important evidentiary value materials audits, as well as to decide on the
tactics and the beginning of the investigation, detection essential features, the essence of
the typical investigative situations defined tactical problems and make recommendations
for their resolution. Draws attention to the more tactical opportunities to use new powers
to conduct undercover investigator investigation (search) action.

Key words: crime in public procurement, initial stage of the investigation, revises,
typical investigative situations.

AHHOTAIUA

B crarke onpenensieTcs poyb CIEICTBEHHBIX CUTYallMii B METOIMKE pacclieZloBa-
HUS IPECTYyIUIeHHUH B cepe rocyaapCTBeHHBIX 3aKyIOK, PACKPBIBACTCS MX COMCpIKa-
Hue. OCyIIeCTBICH aHAJ W3 BaXHEUIIMX TEOPETHYECKUX HCTOYHHMKOB IO 3TOH TIPO-
0JieMe C MCTIOTh30BAHMEM JAHHBIX, IOJIYYCHHBIX TPH AHKETHPOBAHHUH YTOJIOBHBIX JICT
[0 MPECTYIUICHUsIM, COBEpIIaeMbIM B cepe rocyaapCTBeHHBIX 3aKynok. O0paiaeT-
Cs1 BHUMaHUE Ha Ba)KHEWIIee JO0Ka3aTeIb,CTBEHHOE 3HAYCHHE MATepUaIOB PEBHU3HN
(mpoBepok). [yist penieHus BOMpOca O Hadale W TAKTHKE PACCICIOBAHUS PACKPBITHI
Ba)KHEUIIIME MPU3HAKH, CYIIHOCTh TUITHYHBIX CIIEACTBEHHBIX CUTYaIUi, OMPeaeIeHbI
TaKTUYECKHUE 3a7a4d U CPOPMYIHPOBAHBI PEKOMEHIAIMH JUIsl UX paspenieHus. O0-
pamiaercs BHUMaHHUE Ha OOJBIINE TAKTHYCCKUE BO3MOXHOCTH HCITOJIb30BAHUS HOBBIX
MOJTHOMOYHI CJIEOBATENIsI 110 MPOBEACHUIO HETJIACHBIX CIEICTBEHHBIX (PO3BICKHBIX)

JICHCTBUH.
KiaoueBble cJioBa:

IpecTyIuieHns: B cdepe ToCymapCTBEHHBIX —3aKyIIOK,

HayaJlbHbIN 3Tall pacciiefoBanus, JOKyMEHTalIbHasd pEBU3UA, TUIIMYHAA CJIEICTBCHHAA

CUTyanus.

ocTaHOBKa mnpoduemsbl. s
dhopMupoBaHHsS METOAUKH pac-
cIe10BaHUs MPECTYIICHUH OTAESIBHOTO
BHJIa YPE3BBIYANHO BAKHO YUHTHIBATH
HaJyIe)Kallee ONMHCAHWE alIrOpUTMa pe-
IICHWS] TUIMHWYHBIX CIIEJCTBEHHBIX CH-
Tyanuii. OCOOEHHO 3TO aKTyaJbHO ISt
MEPBOHAYAILHOTO JTama paccienoBa-
HHUsI. YTOJIOBHBIH IpOLlECCyalbHBbIH KO-
nekc Ykpaussl 2012 1. CylIeCTBEHHO U3-
MEHUJ NPOIeNypy Haydauaa yroJoBHOTO
MIPOU3BOJCTBA U BBEN PsAJI HOBLIECTB B
IIpoBe/IeHNE JOCyAeOHOr0 CIeICTBUS.
Heasb u 3apa4yu crarbu. B xpumu-
HaJUCTHKE BO3HHUKJIA 3ajada aJeKBaT-
HOTO OCBEIEHHUSI HEKOTOPHIX KOHIIETITY-
aJTBHBIX BOIIPOCOB MOCTPOCHUS OTAETh-
HBIX KPUMHHAJIHCTUYECKUX METOMAHNK.
K #1M, 6€3yciI0BHO, OTHOCHTCS BOTIPOC
CJIEICTBEHHBIX CHUTYallli, B YaCTHOCTH,
B METOJIMKE PacCIIeZIOBAHMUS MPECTYIIIe-
HUH, coBepuiaeMblx B cepe rocynap-
CTBEHHBIX 3aKynok. IMeHHo 310 M co-

CTaBJISICT MIPEAMET U LEeTb CTaThbHU.

Cocrosinne wucciaexoBanusi. [Ipo-
OJleMaTHKe CIIEACTBEHHBIX CHUTYaIlHi 110-
CBAIICHO 3HAYUTEIHLHOE KOJUYECTBO Ha-
YUHBIX TPYIOB yU€HBIX-KPUMHHAIUCTOB,
B yactHoctu P.C. benkuna, U.A. Bo3-
rpuna, A.®. Bonobyesa, A.H. Komnec-
HudeHko, B.A. Konosanosoii, ['A. Ma-
TycoBckoro, B.A. O6pasmosa, H.A. Ce-
nuBanoBa, P.JI. Crenantoka, C.C. Uep-
usasckoro, C.H. Yypunoa n apyrux.
B pesymprare Obiu  cHOPMHPOBAHBI
KOHIIETITYyaJIbHBIE TOJIOKEHHSI, KOTOPEIE
MPU3BaHbl OBITH UCXOAHBIMU TIPU OIIpe-
JIeJICHUH THITMYHBIX CJIEICTBEHHBIX CH-
Tyalui B OTIEIbHBIX KPUMUHATUCTHYC-
CKHX METOIHMKAX.

N310:xeHNe OCHOBHOTO MaTepHaJia
HCCJIeI0BaHMsI. AHaIu3 MOKAa3bIBACT,
YTO B HAYYHBIX MCCIIEIOBAHUIX UCIIOb-
3yeTcsl JIBa MOAXOJa: IMHPOKOE U y3-
KO€ TOJKOBAHHWE COACPKAHUS TOHSTHS
«cleAcTBeHHast cuTyamus» [1, c. 52].
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Tak, mnox ciexcTBeHHON cuTyaunuei
MOHUMAIOT CYIIECTBYIOIIYI0 Ha OIpe-
JICJICHHBIII MOMEHT pealbHylo o0cTa-
HOBKY, B YCJIOBUSIX KOTOPOH NPOXOJHT
mpoliecc paccienoBanus. B aToii peans-
Hoii oo6cranoske P.C. benkun Belgenser
HECKOJIBKO I'PYTII KOMIIOHEHTOB: 1) nicu-
XOJIOTHYECKOTO XapakTepa: pe3ylnbTaT
KOH(IIMKTa MEXKIy CJIeJJ0BaTeIeM U JH-
OM (JIMIJaMH), TIPOTHBOCTOSIIIUM EMY,
MPOSIBJICHUE TICUXOJIOTUIECKUX CBOMCTB
clefoBaTenast W JIMI-YYaCTHHUKOB YTro-
JIOBHOTO IIPOM3BOACTBA; 2) HH(POpMALHU-
OHHOTO XapakTepa: OCBEIOMIJIEHHOCTb
cienoBarenasi 00 OOCTOATENBCTBAX CO-
BEPLICHUS MNPECTYIUICHUS, OCBEIAOM-
JCHHOCTb JIMI, KOTOpble HpHOOpeu
MIPOLECCYyalbHBIH CTaTyC B YTOJIOBHOM
MIPOM3BOACTBE, O COCTOSHUH paccie-
JIOBaHUSI M €ro BO3MOXKHOCTSIX, Ha-
MEpEeHMSIX CIIeJIoBaTelIsl W TakK Jaiee;
3) mporeccyaabHOTO W TaKTHYECKOTO
Xapakrepa:
BO3MOXXHOCTb NPUMEHEHHS MEphI Ipe-
CEUEeHMs, U30JIALUS PYT OT JApyra JIUil-
Y4aCTHHKOB, BO3MOXXHOCTb ITPOBEICHHS
KOHKPETHBIX CJICICTBEHHBIX (PO3BICK-
HBIX) IEHCTBHUH U Tak Aanee; 4) MaTepu-
QIBHOTO W OPTraHU3ALHMOHHO-TEXHHUYE-
CKOTO XapakTepa: HAJIUYHE CBSI3U MEX-
Iy JIeXKYpPHOW YacThi0 M CIEACTBEHHO-
ONEpaTUBHOU TIpynnoi, BO3MOXKHOCTb
MOOMIIFHOTO MaHEBPHPOBAHUS HaJINY-
HBIMH CHJIaMH M CPEJICTBAMHU U TaK Ja-
nee [2, c. 136—137].

Taxum obpazom, P.C. Benkun Beie-
JSeT B CJICACTBEHHOH CHUTyallMM J0CTa-
TOYHO OOJIBIIOE KOJMYECTBO COCTABIISA-
IOLIMX DJIEMEHTOB, KOTOPbIE B TOH WM
WHOW CTENEHW BIUSIOT Ha NPUHATHE
clIeZIoBaTeIeM MPOLECCYalbHBIX M TaK-
TUYECKHUX PEHICHHH (IIMPOKOE TOJIKO-
BaHne). CMBICT B TakoM TOJIKOBaHHUH
COZlEpKAHUSA CIEACTBEHHON CUTyallUu
3aKJII0YAeTCs B TOM, YTO OHA HAIleJInBa-
€T CJIeIoBaTelsl B KaKIOM KOHKPETHOM
cIy4yae Ha y4eT MHOTHX (DaKTOpOB IpH
INPUHATHM TEX WM WMHBIX pEIICHUH B
KOHKPETHOM YTOJIOBHOM IIPOU3BOJICTBE.
To ecTb pU LIMPOKOM TOJKOBAHHH PEYb
UET O KOHKPETHBIX CJICJICTBEHHbBIX CH-
Tyanusx.

O/HAaKO BapuaHThl COYETAHUS Ha-
3BAaHHBIX KOMIIOHEHTOB MOTYT OBITH Ha-
CTOJIBKO Pa3HOOOPA3HBIMH, YTO B TAKOM
TOJIKOBAaHWH CIICACTBEHHBIC CHUTYaIlHH
MIPAKTUYECKH HE TIIOANAIOTCS THIIH3a-
oy (4TO  SBISETCS  OINPEACISIONINM
npu (GOPMHUPOBAHUM OTAEIBHBIX KpH-

COCTOAHUEC TIPOU3BOACTBA,

MHUHAJIMCTUYECKUX MeToauK). ITosTtomy
B KPUMHHAIUCTUYECKOH JsHTepaType
Hapsay C IIUPOKUM IIOHMMaHHEM CO-
JICpXKAaHUS CIIEACTBEHHBIX CUTYAlUH HC-
MOJIB3YIOTCS MOAXOM, KOTOPBIH CyKaer
UX COZIepKaHME JI0 TAKOTO KOMIIOHEHTa,
KOTOPBIH, BO-NIEPBBIX, SBISIETCS Hanbo-
Jee 3HAYMMBIM, a BO-BTOPBIX, IOJBEP-
raeTcsl THMHU3anuu (y3Koe TOJIKOBaHHUE).
CneICTBEeHHYIO CHTYaIlHIO B 9TOM CMBIC-
ne, mo mHeHno A.H. KomecHuuenko u
B.A. KoHoBanoBoii, onpenenser xapak-
TEep JI0Ka3aTeIbHOI U ONepaTUBHON HH-
dhopmaruu 06 00CTOATENBCTBAX, MOJJIE-
JKAIUX YCTaHOBIICHHIO, & €€ OCHOBHBIM
COZICp)KaHUEM SIBIISICTCS XapakTep BO-
NpPOCOB, BIMAIOLIMX Ha HU30paHuUe cie-
J0BaTeIeM HaIpaBICHUS pacclefoBa-
Hus [3, c. 55-56]. C.H. Uypunos Takxe
CUMTAET, YTO CIJICJICTBEHHAS CHUTYyalHs
MpescTaBIsieT co0oi nHopManuo 1o-
Ka3aTeJIbHOT0 M BCIIOMOTATEIHHOIO Xa-
pakTepa 00 yroJIOBHOM IpaBOHapyIIe-
HUH, KOTOPOH cliesioBaTeb pacioiaraer
Ha OIPEICICHHbI MOMEHT J10CyneOHO-
ro paccielloOBaHusl U KoTopas Oepercs
332 OCHOBY IJIAHWPOBAHMS M IPOBEICHHS
CJIEICTBEHHBIX (PO3BICKHBIX) ACHCTBHIA,
onpeJeNseT UX MOCIe0BaTeIbHOCTh U
nuHaMuky [5, c. 20-21]. Takum obpa-
30M, TIPU CY’)KEHHOM CMBICIIC peYb HUACT
0 MUNUYHBIX CNEOCMBEHHbIX CUMYAyU-
sX, KOTOpBIE HCIIONB3YIOTCS mpu (op-
MHPOBAaHUN OTAEIBHBIX KPHMHHAJM-
CTUYECKUX METOAWK. THUIu9Has ciel-
CTBCHHAasl CHUTYyallMs, KaK COBEPIICHHO
TouHO KoHctarupyeT C.C. UepHsABCKUI,
paccMarpuBaeTcs Kak HH(QOPMaIMOH-
Hasi Mozedb ¢ Haubojee 3HAYMMBIMU U
TUIHYHBIMHU CBOMCTBAMU U NPU3HAKAMU
npoliecca NPOM3BOACTBA IO JieaM O
MPECTYIUICHUSIX, OTHOCSAIINXCS K OIpe-
JICJICHHON KJIaCCU(PUKALMOHHOW TpyI-
ne. Ha ocHoBanum 3TOM Mouenu pas-
pabaTeIBarOTCSl  KPUMHHAIUCTHIECKUE
CpelCTBa, MIPUEMBI U METOJbI PEHICHHS
KOHKPETHBIX CHTYyallHi pacclieJOBaHHS
[5, c. 489].

B cBA3u ¢ 3TMM HyXHO mOxYep-
KHYTb, YTO THUIIHNYHbIC CJEJICTBEHHBIC
CUTyalluH XapaKTEePHU3YIOT OIpeaeiIeH-
HOE COCTOSIHHE J10CYeOHOro paccieso-
BaHMs. OHU yKa3bIBAIOT HA TO, KAKHE 00-
CTOATENbCTBA (IPU3HAKU) MPECTyIle-
HUSl YCTAHOBJICHBI U HAILIM OTPa)KCHHE
B TIOJYUYCHHBIX CBEJCHUSIX, HAIpUMED,
MOCITY’KMITA OCHOBAHHUEM JUISI OTKPBITHS
yrojosHoro mnpoussojctsa. Coxepika-
HUE U XapaKTep TaKUX CBEISHUH SBIIS-
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IOTCSI OCHOBAHHEM JUJISI OIIPEJICIICHUS Te-
KYIIUX 3aJ1a4 PaccieZIoBaHUs U CPEJCTB
ux peureHusi. VIMEHHO B 3TOM COCTOUT
HA3HAUCHHE KATETOPHH «CJICACTBEHHAS
CUTyalus» B CTPYKType 4acTHOW KpH-
MHHAJTUCTHYECKON METOIUKH.

BmecTe ¢ TeM B KpUMHHAIHUCTHYE-
CKHX HCCIICOBAHUAX, IOCBSIICHHBIX
npoOieMaTHKe THUITMYHBIX CIIEICTBEH-
HBIX CHTYyallM{, OTIEIbHBIMU aBTOpa-
MU JenarTcd HeoOOCHOBaHHBIC I10-
NBITKM PAacIIMPUTh HX COJEpIKAHUE.
Tak, B.M. KynukoB B coaepxaHue
TUIHMYHBIX  CJEJCTBEHHBIX CHTYaIUi
BKJIIOYAET MPABOBbIE (aKTOPbI, B 4aCT-
HOCTH, YTOJIOBHO-IIPABOBOIO M  Yro-
JIOBHO-IIPOIIECCYaNIbHYIO  perjaMeHTa-
LAI0, PETYIATHBHOE 3aKOHOJATEIbCTBO
[6, c. 154-170]. Takas «umes» moO-
mpaBmwrace [I.W. 3uHOBY, KOTODBEIi
HCIIONIB3YeT YTOJOBHO-TIPABOBHIE  I10-
JIOXKECHHs, & MMEHHO KBaJU(PUIUPYIO-
me  00CTOSITeNbCTBA  NPECTYIUICHUH,
npeaycMoTpeHHbix cr. 210 VYromios-
Horo koxekca (manee — YK) Vkpaun-
HBI, JJS BBIACICHHUA CIIEICTBEHHBIX
cutyanuid. B uactHocTtH, mnpenna-
raercs BBIJCNATh TaKUE CHTYal[UH:
1) coBepiieHHEe HELENEBOrO HCIONb30-
BaHUS OO/DKETHBIX CPEICTB B KPYITHBIX
pasmepax (4. 1 ct. 210 YK VYkpauns);
2) COBEpIICHHE HEIEIEBOTO HCIOIb-
30BaHHS OIOPKETHBIX CPEICTB B 0C000
KpynHbIX pa3Mepax (4. 2 cr. 210 VK
VYkpaunsl) [7, c¢. 239]. IIpu 3TOM aBTOp
HE ONpejessieT HU TaKTHUYEeCKUE 3aJaduu
pacciieloBaHus, KOTOpBIE pelaroTcs B
Ha3BaHHBIX UM CUTYaIUSX, HU CPEJICTBA
ux peuieHus. HerpynHo 3amMeTuTh, 4TO
B IPEJIOKEHHUSX HA3BaHHBIX aBTOPOB
MPUCYTCTBYET IMOJMEHA MOHATHH, BEIb
YTOJIOBHO-TIPABOBBIE MOJIOKEHUS XapakK-
TEPHU3YIOT MPECTYIUICHUS (3TO dJIEeMEH-
THI WX YTOJOBHO-TIPAaBOBOH XapakTe-
PUCTHKH), @ HE COCTOSHHE YTOJIOBHOTO
MIPOU3BOJICTBRA.

Taxke ciemxyeT OTMETHTH, YTO IIO-
HSATHE CJIEJCTBEHHON CUTYalluH JIOJDKHO
coderaTbcs C YKa3aHHEM Ha oOmpeje-
JCHHBI MOMEHT YTOJOBHOTO HpPOM3-
BoxcTBa. s 3TOr0 B KPUMHHAJIHMCTH-
YECKUX METOJMKAX MCIIOJIb3yeTCs TOHS-
THE JTala pacclieIoBaHHsA, B TOJKOBa-
HHN KOTOPOTO TOXKE HET €IUHCTBA. MBI
MOJICPKUBAEM TOUKY 3PEHUS, YTO IS
CTPYKTYpHUPOBAHUS METOIUK PacCieo-
BAaHWS TPECTYIJICHUH OTAEIbHBIX BHU-
JIOB 11€JIeCO00pa3HO HCIONIB30BaTh JBa
JTana — HavyaJbHBIM M MOCIENYIOLIUI,
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IJe HaydaJdbHBIA 3Tam paccieJoBaHHs
HauMHAETCs C MOMEHTa BHECEHUs CBe-
JeHUH 00 yroJoBHOM NPaBOHAPYIIEHUH
B Enunblil peectp nocyneOHbIX paccie-
noBanuii (manee — EPJIP) u mpomomxka-
eTCst 10 COOOILICHHUS JIUILY O [OJ03PEHUN
[8, c. 4].

B.B. KukuHuyk BBIIEISET dYETHIpe
TUIIUYHBIE CJIEICTBEHHBIE CUTyallud Ha
MePBOHAYAIILHOM JTale PACCIIeTOBaHMI
XUIIEHNH OIOKETHBIX CPEJCTB B arpo-
MIPOMBIIUIEHHOM KOoMILIekce: 1) moury-
YEHHE CIIe/I0BaTelIeM MaTepHanoB J10Cy-
NeOHOro pacciie/IoBaHusl, BbIJICICHHBIX
MPOKYpPOPOM B OTJENbHOE IPOU3BOJ-
CTBO; 2) BHECEHUE CIICI0BATEICM CBEJIe-
uuii B EPJIP mocne camoctosTenbHOro
BBISIBJICHHSI UM M3 COOTBETCTBYIOILIETO
HCTOYHHKA OOCTOSATEIHCTB, CBUACTEIb-
CTBYIOIIMX O COBEPIICHHWH MNPECTyIIIe-
HUs; 3) OTKpBITHE CienoBaTeiieM yro-
JIOBHOTO IIPOM3BOJCTBA TIOCIE MOAAYN
3asBICHUS CyOBEKTOM XO3SHCTBEHHOI
JeSITeIbHOCTH, COOOIIEHUS OaHKOBCKHM
YUpeXKIEHUEM O COBEPIIEHHOM Yro-
JIOBHOM TIIpaBOHApYyIICHUH; 4) OTKpPHI-
THE CIIeZI0BATEIEM YTOJIOBHOTO IPOU3-
BOJICTBA IO pe3y/lbTaTaM MPOBEAECHHOI
npoBepku opraHamu [ocymapcTBeHHOM
(UHAHCOBOM  MHCNEKUUH  YKpanHbI
[9, c. 131-136]. CnenyeT yka3atrh, 4TO
aBTOp JIOMYyCKAaeT CMEIIMBaHHE UYHCTO
OpraHU3aNHOHHBIX U HHPOPMAITHOHHBIX
OCHOBAHHM IS BBIZCIICHUS CIIECTBCH-
HBIX CHTyanui. Ha Ham B3misi, akieHt
HYXKHO JIeJaTh HE CTOJIKO Ha CyObek-
Te oOpalleHHss B OpraH JocyaeOHOoro
paccienoBaHMs, CKOJIBKO Ha COJEpKa-
TEJIbHOM YacTH Takoro oOpalleHus HIu
MpeACTaBICHHBIX MaTepuanoB. Tax,
€CJIM 9TO MaTepHallbl 10CYeOHOr0 pac-
CJIeJJOBaHUS, KOTOPbIC OBUIM BBIICICHBI
MPOKYPOPOM B OTICIBHOE IMPOU3BOJ-
CTBO, TO HEOOXOAWUMO OMNPEICIUTh, U3
YeT0 OHU COCTOSAT M U€M OHH OTIHYAIOT-
cs, HallpEMep, OT MaTepHalioB MPOBEp-
ku opranamu [ocymapcTBeHHOH (pHHAH-
COBOM MHCIEKIIMH YKpPauHBI.

AHanu3 MarepHalloB  YrOJIOBHBIX
MPOU3BOJCTB B OTHOIIEHUU NPECTYILIE-
HUi, coBepuiaeMblx B cdepe rocynap-
CTBEHHBIX 3aKyNOK, JaeT OCHOBAaHHS
JUISL BBIBOJA, YTO O3TH MPECTYIICHUS
SIBJISIFOTCSI HEOUEBUAHBIMH, JIJISI BBISIBIIC-
HUS UX CJIeZ0B (IPU3HAKOB) M OTKPBITHS
YTOJIOBHOTO MPOM3BOJCTBA HY)KHEI CITe-
rajJbHbIE TPUEMBI I METOBI SKOHOMHU-
YEeCKOT0 ¥ MPAaBOBOTO HCCIIEOBAHMUS.
DTO KacaeTcs IMpeXkJe BCEero aHaln3a

U OLEHKHU IoKa3areneil X03sicTBeHHO
JIESTEbHOCTH Y4aCTHUKOB KOHKYPCHBIX
TOProB, HAlpaBJICHHbIX HA BBISBICHUE
HapylleHuit TpeboBaHW JIEWCTBYIO-
LIero 3akoHojarenbcTBa. IlosTomMy B
CTPYKType HHpOpPMaIUH O HpPU3HAKAX
MpeCTyIIeHUH B cdepe rocyrnapcTBeH-
HBIX 3aKyINOK MpeoOragaer uHpopMa-
s, TONYYeHHAsT OT TOCYIapCTBEHHBIX
B KOMIETCHIIMIO KOTOPBIX
BXOAWT IPOBEpKAa M KOHTPOJIb 3a TPO-
LIECCOM TOCYJapCTBeHHBIX 3aKynok (Io-
cynapcTBeHHast QUHAHCOBAsk HCIEKIIHA
VYkpaunsl, CueTHas mnajata YKpauHBI,
AHTUMOHOIIOJIbHBI KOMUTET YKpPaUHBI,
TocynapcTBeHHblit koMuTeT (pUHAHCO-
BOTO MOHUTOpHUHTa YKpauhsl, [ocynap-
CTBEHHAsl KOMHUCCHUS 10 PEryIHPOBAHHUIO
PBIHKOB (DMHAHCOBBIX YCIYr YKpauHBbI,
locka3naueiicTBO YKpanHsel).

BrisiBieHMe NMPU3HAKOB TpECTyIUIe-
HUH B cepe ToCyAapCTBEHHBIX 3aKyTIOK
MPOUCXOJIUT B pe3yibTare MpPOBEICHHS
IUTAHOBBIX MJIM BHEIJIAHOBBIX JOKYMEH-
TaJbHBIX PEBH3UH (IIPOBEPOK), MPOBO-
JIUMBIX YKa3aHHBIMH KOHTPOJIMPYIOIIHU-
MU opraHamu. Takue pPEeBH3MH MOTYT
MIPOBOAMTHCS 110 MHUIIMATUBE MPABOOX-
paHMUTENIBHBIX OPraHOB B Cllyyae, Korjaa
OTPEJICIEHHbIe NpPU3HAKNU HAPYIICHUI
JIEHCTBYIONIETO 3aKOHOJATEIbCTBA BBI-
SIBJISTIOTCSI B MIPOIIECCE OTEepaTHBHO-PO-
3BICKHOHN NEATEIBbHOCTH WIH B Pe3yib-
Tare y)ke Ha4daThbIX YTOJOBHBIX IPOU3-
BOJACTB. Bo BecsKOM ciydae, WMEHHO
MarepHaibl JOKyMEHTAJIbHBIX PEBH3HIA,
JIOJDKHBIM 00pa3oM COCTaBJICHHBIE Clie-
LUAJIUCTAMHU TOCYIapCTBEHHBIX KOHTPO-
JTUPYIOLUIUX OPTaHOB, SBISIOTCS TEMHU
CBEICHUAMHM 00 YrOJIOBHOM IpaBOHa-
pyuieHuu, Kotopbie BHOcsATcs B EPJP
U CIIy’)KaT OCHOBAaHHEM MJIsi OTKPBITHS
YTOJIOBHOTO MPOU3BOJICTBA.

Ecnm Gpatb 3a OCHOBY 00CTOSITENB-
CTBa IIOCTYIUIEHHSI B OpraH aocyneo-
HOTO pacclieIOBaHUs MaTepHalIOB JI0-
KyMEHTAJIBHBIX PEeBU3HH  (IIPOBEPOK)
TOCY/IlapCTBEHHBIX  KOHTPOJIMPYIOIINX
OpPraHoB, TO MOJKHO BBIJICJIUTh OIIpe/e-
JICHHbIE CJEJCTBEHHBIC CUTyallUH Iep-
BOHAYAJIBHOTO JTalla pPacCciedoBaHUs,
paccMOTpeHHbIe HaMu 0oJiee JeTalbHO.

Cnedcmeennasn cumyayus 1. Hauano
V2ONlOBHO20 NPOU3BOOCMEA NO MAMmepu-
anam opeana I'ocyoapcmeennou punarn-
COB01l UHCNeKYUU YKpauHol unu 0py2020
Konmpoaupyrowezo opzana. OOBIYHO
Takasi CUTyalusl CBsI3aHa C BBISBICHUEM
rOCYJapCTBEHHBIM  KOHTPOJIUPYIOLIIM

OpTaHOB,

OpPraHOM MHOTOYHMCJICHHBIX HapyIICHUH
YCTaHOBJICHHBIX MPaBHJ KOHKYPCHBIX
TOProB, MPOBEICHHBIX PACIOPSIUTEINS-
MH TOCYIAapCTBEHHBIX CPEICTB (3aKa3-
YUKAMH TOCYJapCTBEHHBIX 3aKYIOK).
OTH mnpaBOHApPYIIEHUS, KaK IPaBUIIO,
HAXoJIAT OTpa’keHHE B MaTepuanax Jo-
KyMEHTAIbHOH pEeBU3NU (TIPOBEPKH),
KOTOpbIe JOJDKHBI BKJIIOYATh TakWe JI0-
KyMEHTBI: 1) aKT peBHW3WH, MOJIHUCaH-
HBI BCEMH WIEHAMHU PEBU3NOHHOU KO-
MHCCHHU; 2) 3aKJIIOYEHHbIC JIOTOBOPBI,
Oyxranrepckue, pUHAHCOBBIE U JApyrue
JIOKYMEHTBI, Kacarolluecss MPOLEaypbl
TOCYapCTBEHHBIX 3aKyMOK; 3) 00bsic-
HEHMs JOJDKHOCTHBIX JIMI[ 3aKa34MKa
rOCyJIapCTBEHHBIX 3aKymok; 4) o0bsic-
HEHUSl JOJKHOCTHBIX JIUI] yYaCTHUKOB
TOPTOB; 5) OOBSICHEHUS JOKHOCTHBIX
JIUI], OTBETCTBEHHBIX 32 0OHAPYKECHHBIE
[IPaBOHAPYIICHUs; 0) 3aKIIOUYEHHE pe-
BH30pa OTHOCHUTEIHHO OOBSICHEHUH OT-
BETCTBEHHBIX JIHII.

Haubonee pacnpocTpaHEeHHBIMHU $B-
JSI0TCS ClIeyIole OOHapy)KuBaeMble
MIPaBOHAPYLICHUS:

— 3aKyIlKa HEIPUTOIHOTO K HCIIOJb-
30BaHMIO WJIM IKCIUTyaTanuu obopyno-
BaHUs, TOBAPHO-MATEPUAIBHBIX IEHHO-
CTeH;

— ompenencHue noOeauTeIeM KOH-
Kypca yYacTHHKA, KOTOPHIH HE COOT-
BETCTBYET KBAJIN()HKAIIMOHHBIM KpHUTE-
pHsIM;

— OCYUIECTBICHHME OLICHKH TIpej-
JIO)KEHUH KOHKYPCHBIX TOProB  BO-
IPEKH YCTAHOBICHHBIM KDUTEPUSAM H
METOJIUKE;

— 3aKylKa TOBapoB, paboOT MM yc-
JIYT 110 3aBBILICHHBIM IICHAM;

— OCYIIECTBICHHE TOCYJapCTBCHHOI
3aKynkd 0e3 TpOBEJCHHs MPOLEIyp,
MIPelyCMOTPEHHBIX 3aKOHOJATEIECTBOM
(HarmpuMep, eciiu CyMMa J10T0BOpa Ipe-
BBIIIAET MpPEJeN, YCTAaHOBICHHBIN 3aKO-
HOJIATENIbCTBOM) U TOMY ITOTI00HOE.

B Takoili cuTyanum ciegoBaTeno
HYXHO TIIATEeJIbHO [POAHAIN3UPOBATh
[PEJCTABICHHbIE MaTepHallbl C  Iie-
JbI0 YCTAHOBICHHUS MX COJIEPKaHHUA U
MOJHOTBI, & TaKXKe Ul ONpEeAelIeHHs
COOTBETCTBYIOLIMX TaKTHYECKUX 3ajad
pacciieIoBaHus U CPEACTB UX PEIICHUS.
B wacTHOCTH, pEKOMEHTyeTCSI TPOBECTH
TaKue MEpPOTPUSATHS:

1) W3y4YnTh JOKYMEHTAIMIO KOH-
KYPCHBIX TOPTOB, ITPOBEIECHHBIX PACIIO-
PSAIUTENSIMU TOCYIaPCTBEHHBIX CPEICTB
(3aKa3unKaMH TOCYIAapCTBEHHBIX 3aKy-
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I0K) 32 IEPUOJ, KOTOPBIH HCCIeIyeTCs;

2) TIATENbHO IPOAHAIU3UPOBATH
JIOKYMEHTAIMI0 KOHKYPCHBIX TOPIOB C
oOparienreM 0co00ro BHUMaHUS Ha I10-
Oenuresnel TOProB, KOTOPBIE MPENOCTa-
BHJIU, TI0 CPABHEHUIO C JIPYTUMH y4acT-
HHUKaMH, HETOIHBIH (HEI0CTaTOYHBIN
I BEIBOJIOB) TIEpEYEHb HEOOXOIMMBIX
JUTSL y9acTHsI B TOPTax JTOKyMEHTOB;

3) TOIYYUTH COOTBETCTBYIOIYIO
KOHCYJIBTAIINIO Y CIIEIHAINCTOB, TPOBO-
JUBIINX PEBU3UIO (OMPOC WIIM JOIIPOC),
U YCTaHOBHTbH, B KAaKHUX €IlIe JOKYMCH-
Tax OTPa3HIIKMCh T€ WIN UHbIE PEIICHUS,
onepauuu. [Ipy HanM4uMM NPU3HAKOB
npecTyruieHus: BHecTu naHHbie B EPJ[P
W Ha4yaTh YroJIOBHOE MPOU3BO/ICTBO;

4) IpUHATH MEPHI 110 COXPAHEHUIO U
H3BATUIO JTOKyMEHTOB, MMEIONINX 3Ha-
YeHHUe ISl paccleOBaHusI, HO KOTOPHIE
10 OTpe/eJICHHBIM MPUYNHAM HE OBLIH
MIPUOOIIEHE! K MaTepraiaM MPOBEPKH;

5) IOMpPOCUTH JOHKHOCTHBIX JIHI]
HNPEANPHUATHI U OPTaHU3aLHN, KOTOpbIE
[POUTPAIIN KOHKYPCHBIC TOPTH, OTHOCH-
TEJIbHO HapyLIeHUH, KOTOpble ObLIN 10-
MYLIEHbl BO BPeMs NPOBEACHUS TOProB
CO CTOPOHBI JIOJDKHOCTHBIX JIMIL[ HPEa-
MPUATHI-3aKa34MKOB (WIEHOB KOMUTETA
KOHKYPCHBIX TOPTOB);

6) ompenenuTh MyTEeM Ha3HAYCHUS
TOBapOBEAUECKON  (TEXHUKO-TEXHOJO-
TUYECKOH) AKCHEPTU3Bl CTETeHb IpHU-
TOJIHOCTH K HCITOJIb30BAHMIO WIIM DKC-
TUTyaTauu TOBapHO-MAaTepHaIbHBIX
LeHHoCTeH (00opyaoBaHHs), KOTOPHIE
HOCTYIMIM OT OOEUTENeH TOProB;

7) ompenenuTh MyTeM Ha3HAYEHUS
(hMHAHCOBO-PKOHOMHYECKOH SKCHEePTH-
3b1 CyMMY BO3MOJKHBIX HEpPEpacxo/0B
OIO/DKETHBIX CPEACTB, NEPEUUCICHHBIX
B ajpec moOeauTesneil TOPros, KOTO-
pele mpexanaraau ToBapsl (paboThI, yc-
JTyTH) TIO IIeHe, KOTOpas 3HAYUTEIHLHO
BBIIIE CPETHEH IIEHBI, CIOKHUBIIEHCS Ha
PBIHKE;

8) Ha3HAYUTH peBH3HWH (BCTPEUHEIC

MIPOBEPKH), cyneOHO-0OyXranTepcKue
IKCIEPTU3Bl  CyOBEKTOB-mobeauTeneit
KOHKYPCHBIX ~ TOPrOB  OTHOCHTEIBHO

npuoOpeTeH sl MMU TOBAapHO-MAaTEPH-
aJBHBIX [[CHHOCTEH I pealu3aluu
3aKa3uMKaM C II€IbI0 BBISBIECHHS BO3-
MOXHBIX (aKTOB UX (PUKTHBHOTO MpPE-
MPUHUMATEIBCTBA M MPUYACTHOCTUH K
XUIIEHUIO OIO/KETHBIX CPEICTB;

9) mpH HEBO3MOXXHOCTH MOIYYUTH
HHPOPMAIMI0 O COBEPIICHHOM Ipe-
CTYIUICHHH U BCEX JIUIAX, KOTOPBIC €ro

COBEPILWIN, MOTYT IIPOBOJIUTHCA He-
IJIACHBIE CIIEICTBEHHBIE (PO3BICKHBIC)
JeHCTBUS.

CnencrBenHas cutyanus 2. Hauamno
YTOJIOBHOTO MPOM3BOACTBA 110 MaTepH-
ajJaMH ONEPaTUBHOTO TOAPA3EICHHUS.
Takast cuTyamusi CKiIaJIbIBaeTCs, KOTAa
NpU3HAKK TPEeCTyIUIeHHH B cdepe Tro-
CYZapCTBEHHBIX 3aKyIOK BBHISBICHBI B
pe3yabpTare onepaTuBHO-PO3BICKHON Je-
SATEIHLHOCTH OpraHoB locymapcTBeHHOM
CITy0bI OOPBOBI C PKOHOMHYECKOH TTpe-
crynHocteio MBJI Ykpauns! (I'CB3IT).

Crnenyer OTMETHTh, HYTO B OTOM
cllyyae Marepuaibl, KOTOPbIC Harpas-
JSI0TCS B OpraH JocyiaeOHoOro pacciie-
JIOBAHHs, TAKXKE COJEPKAT TOKYMEHTBI
peBusnn (IPOBEPKH), MPOBEACHHON Op-
raHoM locyaapcTBeHHO# (hUHAHCOBOI
WHCTIEeKIMH YKpanHbel. Bens 6e3 sxo-
HOMHUKO-TIPABOBOTO aHaJIM3a, KOTOPBIH
peaycMaTprUBaeT CUCTEMY INPHUEMOB H
METOZOB 3KOHOMHYECKOTO M MPaBOBO-
ro MCCIEJOBaHMsA, & UMEHHO aHalu3a U
OLIGHKM TIOKa3areneil X03siCTBEHHOM
JeSITeIbHOCTH YYaCTHUKOB KOHKYPCHBIX
TOPTOB, MOJYYHUTh JOCTOBEPHbIC TaHHbIC
0 HapylICHUsX TpeOOBaHWI IeHCTBYIO-
IIEro 3aKOHOJATENIbCTBA MPH OCYIIECT-
BICHHM TOCYIAapPCTBEHHBIX  3aKyIOK
MPAKTHYCCKH HEBO3MOXHO. OmHAKO OT-
JINYUTEIIBHON 4epTOd ITUX MaTepuajoB
SIBIISIETCSI TO, YTO OHU HMHHUIUUPYIOTCS
OTIEpaTHBHBIM Ionpa3zieneHueM. Ha-
JMa)XKWBaHWE OMEPaTUBHBIMH  I10/Ipa3-
JICNICHUAMHU JEHCTBEHHOTO KOHTAaKTa C
PYKOBOJSILIMM 3BEHOM OpIaHOB KOH-
TPOJIS TIO3BOJISIET BHOCHUTH HpEAJIONKe-
HUSI OTHOCHUTEIBHO NEepedHsi cyObeKTOB
XO035HCTBOBAHUS, KOTOPBIC BKJIIOYAIOTCS
B IUIAHOBBIE KOHTPOJIbHBIC MPOBEPKH, a
TaKKe OMPEAEIUTH NePeueHb BOIPOCOB,
Ha KOTOpBIE HEOOXOIUMO 0OpaTHTh 0CO-
0oe BHMMaHHE MPH MPOBEACHUN TaKUX
npoBepok. K Tomy ke k 3TUM Marepu-
ajaM, Kak IIPaBUJIO, INPUCOCIHHSIETCS
nHpOpMaNHs, TOTYISHHAs C MTOMOIIBIO
UCIIOJIb30BAHUS  ONEPATHBHO-PO3BICK-
HBIX MEpONpPHUATHH, cpeacTB U cuil. Kak
ormeuatoT B.B. Kopsik u B.P. Cnusenko,
OINEpaTHBHBIE TOAPA3ACIICHHUs IS BbI-
SIBIICHUS IPECTYIUICHUH B TaHHOU cdhepe
HE JOJDKHBI HCKJIIOYaTh BO3MOXHOCTH
nojy4eHuss HHGpOpMaLUU U ee IPOBep-
KA C MOMOUIBIO JIHII, KOH(QUACHIHAITb-
HO COTPYIHHYAIONINX C ONEPaTHBHBIMH
MOJPa3IeIeHNSIMH, yIacTHs IPEICTaBH-
TeJel (MHAHCOBBIX MHCIIEKINH, ['ockas-
HaueiicTBa Ykpauns! [9, c. 535].
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HccnenoBanue 00CTOATENBCTB CO-
BEpIICHHUS NPECTYIUICHUIl B MpPUBE/ICH-
HOW cHTyanuu o0ieryaercs TeM, 4YTO
paHee OHM YK€ aHAJIU3UPOBAIUCH OIle-
pPaTHBHBIM TOJpPA3JCIICHHEM, CIEJ0Ba-
TeJIb MOXKET OIMHUPATHCS HA COBMECTHBII
¢ ero pabOTHHKAM{ AHAIH3 C HCIONb-
30BaHHEM OIEPATHBHO-PO3BICKHON HH-
¢dhopmaruu.

Cneocmeennas cumyayus 3. Hauano
Y20NI06H020 NPOU3BOOCMEA NO NPU3HA-
Kam npecmynienuti 6 cgepe eocyoap-
CMBEHNbIX 3AKYNOK, BbIAGIEHHLIX 68 X00e
paccnedosanus Opyeo20 npecmynieHus.
OueBHIHO, YTO TaKas CUTyalus SBIs-
eTcsi HanbOosiee ONaronpusTHOM, TaK Kak
MO3BOJISICT MCIIOJIb30BaTh BECh apCeHall
MIPOLECCYANbHBIX M HEMPOIEeCCyaTbHBIX
cpencts cbopa uupopmanuu. OmHAKO
CIIeyeT OTMETHTh, YTO W B TAKHUX CIy-
yasx cJeoBaTellb B YUCIE CBOMX HEOT-
JIOKHBIX JIeHCTBHH JIOJDKEH HA3HAYUTh
JMOKYMEHTAJbHYI0 pEBH3HI0 TeX WIHN
HHBIX CYOBEKTOB XO3SIMCTBEHHOH Jes-
TEJILHOCTH — YYAaCTHUKOB KOHKYPCHBIX
TOProB, NPOBEAEHHE KOTOPOH Mopyya-
ercsi oprany locymapctBeHHOW (uHAH-
COBOI MHCTIEKIIMN YKpauHbl. IMeHHO ee
pe3ysbTaThl (MaTepuaisl) OyayT ompee-
JSITh HAIIPABJICHHS 1OCYAeOHOro paccie-
JIOBAHMSI BBISBJICHHBIX IPECTYIUICHUH.
IIpu 5TOM crlemoBaTeNh TOMKEH H3YUNUTH
TaKHe JOKyMEHTHI:

1) pacmnopsauTenbHbIE JOKYMEHTHI
3aKa3dydka OTHOCHUTEIBHO  (PYHKIHO-
HUPOBaHHUA KOMHUTETA I10 KOHKYDPCHBIM
TOpraM M TOA0BOro IUIaHa 3aKyIoK (Ha-
IIpUMep, PeIIeHHE 3aKa34uKa O CO3AaHUH
KOMHTETA 110 KOHKYPCHBIM TOPram);

2) OoTuUeTHl O pe3yibTarax MpoBee-
HUS TPOLICAYP OTKPBITHIX U JIBYXCTYTICH-
YaThIX TOPTOB, O Pe3yJbTaTax MpoBene-
HUSL TIPEABApUTEIbHON KBaNU(pUKALUK
YYaCTHHUKOB, O PE3yJIbTaTax MpOBEICHUS
MIPOLIEAYPHI 3arpoca IEHOBBIX MpeNIo-
JKeHHH, 0 pe3yabraTax MpPOBEACHUs Mpo-
[eAypPbI 3aKYIIKHA y OJJHOTO YYaCTHHKA;

3) HpOTOKOJIBI 3acelaHuil KOMHUTETa
KOHKYPCHBIX TOPIOB, B TOM YHCJIE IpO-
TOKOJIBI PACKPBITUS, OLIEHKH, CPAaBHEHHS
MOJIYYCHHBIX (LEHOBBIX) MPEATOKEHUI
YYaCTHHUKOB, NMPUHATHUS PELICHUS O IO0-
OeauTesne TOPros;

4) MOKyMEHTAaINI0 KOHKYpPCHBIX TOP-
roB, KBaIH(DUKALUOHHYIO JTOKYMEHTA-
LU0 WIX 3apoC IIEHOBBIX IpPEAIOKe-
HUH;

5) xoruu MHGOPMAIIMOHHBIX MaTEPH-
aJIOB 3aKa34MKa W yYaCTHUKOB (0ObBsBIIe-
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HUSL, IPUITIALIEHHS, 3aIIPOCOB, Pa3bsCHE-
HUH, COOOIEHHI U TOMY TIOI00HOTO0);

6) KOIMHU JIOKYMEHTOB, MpPEAOCTaB-
JICHHBIX YYaCTHUKAMH Ha 3alpocC 3aKa3-
YHKOB;

7) OpUTMHAJbl WJIM KOIHMH IHCEM
coriacoBaHuss B MHUHHCTEPCTBE IKOHO-
MHUKH YKpauHbl MpPOLEAYPHl 3aKyNKH Yy
OJTHOTO YYaCTHHKA;

8) KomuM [OKYMEHTOB, IOITBEPIK-
Japmux  obecreueHne IMpeUIoKEHHs
KOHKYPCHBIX TOPIrOB M 00ecIie4eHNe BbI-
IIOJIHEHMS JIOTOBOPA O 3aKyIKe (B cilyyae
HEOOXOAMMOCTH MPEOCTABICHHS Y4acT-
HUKaMU/moOeuTeseM TOProB TaKOro
obecrieueHust);

9) npenIoKeHHs y4aCTHUKOB TOPIOB,
CBEJICHHSI O KOTOPBIX 3a()MKCHPOBAHBI B
MIPOTOKOJIC PACKPBITUSL STHX IMPEATIOKe-
HUH;

10) coobmienne 00 akuenTe Mpeasio-
JKCHUSI YYACTHUKA TOPrOB M COOOIICHHS
YYaCTHHKAM O pe3ylbTaTax MpPOBE/ICH-
HOM TIPOLEyPbl 3aKyTIKH;

11) 3aKiIrOYeHHBIC JIOTOBOPHI O 3a-
kynke [11, c. 42].

Crnenyer NMOJYEPKHYTh, YTO B JIaH-
HOW CHTyallMd HWMEETCS BO3MOXKHOCTb
coOparh U MpoaHaIM3upoBaTh HHPOPMa-
LU0 O COBEPIICHHBIX MPECTYIUICHHUAX C
HCIIOJIb30BAaHUEM IJIACHBIX M HETJIACHBIX
CIIEICTBEHHBIX (PO3BICKHBIX) AEHCTBUI
U OTIEPaTHBHO-PO3BICKHBIX CPEACTB. DTO
JTaeT BO3MOKHOCTH CO3/aTh OIaronpusT-
HBIC TIPEANOCHUIKA /IS TPOBEACHUS Oy-
nyieit peBu3ux (IIPOBEPKHU), TIIATEIHHO
NIpoAyMaTh 3ajJa4d pPEeBM30paM U 3apa-
Hee CIUIAaHUPOBATh NPOBEACHHE IOCIe-
IYIOIIMX CIIEJCTBEHHBIX (PO3BICKHBIX)
neiictBuil. B menom sta padora momkHa
BBINOJIHATHCSI COBMECTHO CJI€0BATENIeM
U pabOTHUKAMHU OINEPATUBHOTO IOApa3-
JICIICHUS 110 COTVIACOBAaHHOMY IUIaHY.

BoiBoabl. IlogpTokuBasi M3I0KEH-
HOE, CJEIyeT OTMETHTh, YTO CHTYyallH-
OHHBIH MOAXOJ B [0/1aue PEKOMCHIAIN
B METOJHKE pacCIIe[IOBaHMS MPECTyILIe-
HUI B cepe rocynapCTBEHHBIX 3aKYIOK
MI03BOJIICT MAaKCUMaJIbHO MX KOHKPETH-
3MpOBaTh, IPUBS3aTh» K PELICHHIO 3a-
Jla4, ONpe/eNseMbIX HCXOAHBIMH Mare-
pHaiaMu O IPeCTYIUICHHH.
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AJIMUHUCTPATUBHO-ITPABOBOM CTATYC
PUCKAJIBHBIX OPTAHOB YKPANHDI

Ouaecst OJIEMHUK,
Q/IBIOHKT OTJIeNIa 10 Hay4HOU paboTe (akyiibreTa MoAroTOBKH,
MEPETNIOATrOTOBKU U MOBBIIIICHUSA KBaJ'II/I(l)I/IKaL[I/II/I paGOTHI/IKOB HaJIOTOBOM MUJINIUU
HanmonansHOTO YHHBEpCUTETA TOCYIapPCTBEHHON HAIOTOBOW CITyKOBI YKpauHBI

Summary

In article, the author shows the main features of current administrative and legal status of the State Fiscal Service of Ukraine
during the implementation of the administrative reform; defines the rights, duties and powers of workers fiscal services, analyzes
the features of the legal liability of officers DFS Ukraine. Based on previous research revealed problems of legal regulation of
administrative status of fiscal developed and the ways to overcome them, and given the means to improve the implementation
mechanism of the legal status of the State Fiscal Service of Ukraine in modern conditions of the state and in the process of European
integration.

Key words: fiscal service, public service, legal status, rights, duties, legal liability.

AHHOTAIUS
B cTarbe aBTOPOM pacKpBITHI aKTyalbHble OCOOCHHOCTH aJMHHHUCTPATHBHO-NIPABOBOTO cTaryca ocymapcTBeHHO# (uckaib-
HOM CITy’kObl YKpauHbl B HEPUOJ] pean3alud aJMUHUCTPaTUBHOU pedopmbl. OmpeneseHsl npasa, 00sS3aHHOCTH M MTOJTHOMOYHS
paGOTHUKOB (PUCKAIBHON CiIyKOBbI, IPOAHAIN3UPOBAHBI OCOOCHHOCTH FOPHIMUYCCKOH OTBETCTBEHHOCTH JOJDKHOCTHBIX JHIl [ocy-
JTapCTBEHHOH (prCKaIbHOHN ciykO0bl YKpanHbl. Ha 0CHOBE IpeabI Iy X HayYHBIX HCCIEAOBAHIH BEISIBICHBI IPOOIEMBI IIPAaBOBOTO
peryJlupoBaHus aIMHHUCTPATUBHOTO cTaTyca (GUCKAIBHBIX OPraHOB, pa3paboTaHbl U IIPEUIOKEHBI ITyTH UX IPEOIOICHUS, a TAKKe
MIPUBEJICHBI CIIOCO0BI YITyUIIeHHs MEXaHU3Ma pealii3aluy IpaBoBOro craryca ['ocynapcTBeHHOM GUCKaIbHOM CiryKObl YKpanHbl B

COBPEMEHHBIX YCIOBHUSIX PAa3BUTHS TOCYIapCTBA U B MPOIIECCE CBPOMHTETPALIUH.
KiroueBblie ciioBa: QuckanbHas ciayx0a, roCyaapcTBeHHas Ciyx0a, MPaBOBOH craryc, npasa, 00sS3aHHOCTH, FOPHITYECKAs

OTBETCTBCHHOCTD.

ocTaHOBKa mnpoduaemsbl. Pa-
OOTHUKH rocyIapCcTBEHHON
(uckanbHOW ciay)Obl YKpauHbl BBI-
MOJIHSIOT TOCYJapCTBEHHBIE 3a7a4H, Ha-
IIpaBJICHHBIE Ha oOecniedenne cobmroze-
HUSl 3aKOHOAATEIhCTBA O HAJIOTO0OIIO-
KCHWH, yCTaHABINBAIOT JOCTOBEPHOCTD
JIAaHHBIX O TIOJIHOTE, CBOCBPEMEHHOCTH
MmoJlaun JeKjIapannu, 3aKOHHOCTH Jeii-
CTBUH HaJIOTOIUIATENbIINKOB U JPYTUX
IUIaTeKeH, BBIABIAIOT HapyLICHUs Jeii-
CTBYIOILIETO 3aKOHOJATEeNbCTBA B chepe
OCYIIECTBJICHUS BAJIOTHBIX ONeEpaIuii
u Tak paiee. [losromy oOecneuenue
HA/UJISKAIIET0 YPOBHS OCYILIECTBICHHS
TOCYJapCTBEHHOTO YHPABICHUS B yKa-
3aHHOH cdepe Hepa3pbIBHO CBSI3aHO C
YPOBHEM BBITIOJHEHUS 337124 U GYHKIUIT
paboTHUKAaMU PUCKATHHON CITYXKOBI.
AHAJIHN3 TOCJHEIHHX HCCIaeI0Ba-
HMil U ny0aukanuii. B chepe Tteopun
YOPaBICHUS W aJIMHHUCTPATHBHOIO
paBa 0co00ro BHUMaHM 3aCJ1yKUBAIOT
Hay4HbIe DPa3pabOTKH TaKUX YUYEHBIX,
kak B.b. AsepesanoB, A.Il. AnexuH,
A.H. bannypxka, [I.M. baxpax, FO.I1. bu-
tak, W.II. Tomocumuenko, B.B. 3yii,
JI.B. Kosans, B.K. Konmnakos, A.T. Kom-
30k, B.II. Iletkos, E.H. PsOuenko u
JIpyTrHe, KOTOpble HEeMOCPEICTBEHHO Ka-
CaJIiCh BOIpOca IPaBoOBOTO cTaTyca Gpu-
CKaJIbHOH CITyXKOBI.

Heabro cTaTbu SBISETCS HAYYHO-
TEOPETUYECKOE UCCIIE0BAHHE TIPABOBO-
ro craryca ['ocymapcTBeHHOM (rCKaib-
HOM ciy’)k0bl YKpaWHBI Kak OpraHa Hc-
[IOJIHUTEJIBHON BIIACTH.

U3io:xenne OCHOBHOIO Marepu-
ana. Ha ceromHsmHuil 1eHb NMPaBOBOM
CTaTyC W HalpaBJICHUS JAEATEIbHOCTH
TocynapcTBeHHOM (DMCKAIBHOW CITy>KOBI
Vkpaunbl (nanee — 'OCY) pernamen-
tupyet Ilonoxenue o ['ocynapcTBeHHOM
(uckanpHOit cityx0e Ykpaunsl ot 21 mast
2014 roga Ne 236, rae ompeneiaeHo, 4To
T'®CY aBasieTcs HeHTpaIbHBIM OPTaHOM
UCIIOJTHUTENILHOM BJIACTH, ACATEIBHOCTD
KOTOpOro koopaunHupyercss Kabunerom
Munuctpo Yipaunsl. [OCY peann-
3yeT TOCYAapCTBEHHYIO HAJIOTOBYIO IIO-
JUTHKY, TOCYIapCTBEHHYIO ITOJIUTHKY B
cdepe rocyapcTBEHHOTO TaMOXKEHHOTO
Jena, TOCYAAapCTBEHHYIO MOJUTHKY 10
aJIMUHUCTPUPOBAHHUIO EIMHOIO B3HOCA
Ha 0011e0053aTelIbHOE TOCYAapCTBEHHOE
COLMAIbHOE CTpaxoBaHue (Jlayiee — eu-
HBIM B3HOC), FOCYJapPCTBEHHYIO MOJIUTHU-
Ky B chepe 6oprObI ¢ IMpaBOHAPYIICHU-
SMH NIPU NPUMEHEHHH HAJIOTOBOTO, Ta-
MOXXEHHOTO 3aKOHOAATENIbCTBA, a TAKXKe
3aKOHOZATEIHCTBA IO BOIIPOCAM YIUIATHI
eanHoro B3HOCA [1].

Kak m3BecTHO, (ucCKambHBIE Opra-
HBI SIBIISIIOTCSI TJIaBHOW COCTaBIISIONICH

BCETO MEXaHWU3Ma TOCYJapCTBEHHOTO
ynpasieHus B chepe HanorooOI0KeHHs
1 9KOHOMHYECKOH CTaOMIBHOCTH CTpa-
Hbl. OCHOBBI JICATEIBHOCTH OPTaHOB
(buckaNbHOH CIIy’)KOBI yperyaupoBaHbl
Hopmamu HanoroBoro kojekca Ykpau-
HbI U TaMOXXEHHOTO KOJIeKca YKpPauHBI.

ConepxaHue MpaBOBOTO CTaryca
pabOTHUKOB (UCKAIBLHOW CITyKObI SIB-
JAseTcs  OpsSMO  MPOTOPLUOHATBHBIM

HOPMAaTHBHO YCTAHOBICHHBIM LM,
¢byHKIMAM ¥ 3a1a4aM nocieanux. Llens
— Oymymuii pesynbTar, K JOCTHKSHHIO
KOTOPOTO CTPEMHUTCS CyOBEKT.

K coxanennto, Hamoroselii Kojekc
VYkpaunsl [2] HE COAEPKUT U3HAYATIBHO
YUpPEAUTEIbHBIX HOPM OTHOCHUTEIEHO
uenert nesrenpHoctTd ['OCY u moapas-
JeneHuid HaaoroBoi mununun. Cuenyet
OTMETHUTh, YTO OPTaHbI, CIYKObI, CTPYK-
Typsl W TIOApa3[eieHUs HaJOTOBOM
MHJIAIIAA  CO3JIaHBI Il 0OecTeueHUs
(MHAHCOBOTO WHTEpeca ToCyaapcTBa
B c(epe ymiaTsl HAJIOTOB MyTEM OCYy-
LIECTBJICHHUS KOHTPOJISI Haja cobirome-
HHEM HaJOTOBOTO 3aKOHOJATEIbCTBA,
00pBOBI C MpaBOHAPYIICHUSIMU B JTOH
chepe u npuUBIEYCHHS K OTBETCTBEHHO-
CTH JIML, BAHOBHBIX B COBEPIICHUHU Ha-
JIOTOBBIX MPaBOHAPYIIECHU.

JI7s  BBIONHEHHUS IMOCTABICHHBIX
enel OpraHsl HAJIOTOBOW MUJIHIIMH
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00ecneynBaT OCYIIECTBICHHE MPABO-
OXpPAaHHUTEIbHOM M  HKOHOMHMUECKOI
¢byskuuit. B Teopuu npapa mox oxpas-
HOl (QyHKIHEH TocyaapcTBa MOHHUMA-
eTCsl Ipece4YeHUe HapyLIeHUH, [esieHa-
MpaBJICHHOE BO3/CHCTBUE HAa HApYIIU-
TeJeil, BOCCTAHOBICHHE HAPYIICHHOTO
npaBa yYaCTHHUKOB OOIIECTBEHHBIX OT-
HomieHui [3, c. 78].

Opraner  [®CY  obecneunBaior
OCYIIECTBJICHUE IPABOOXPAHUTEIBHON
(YHKLMY TOCYyAapCTBa IyTEM BBINOJIHE-
HUS 3ajJla4, CBA3AaHHBIX C IPEAyIpexe-
HHUEM, MPECEYCHUEM HapyIIEeHHH 3aKo-
HoOJaTeNbCcTBa B cepe HaIOroodoxke-
HUS, TPEANPUHUMATENBCKON JesTelb-
HOCTH, C NPHUBJICYCHUEM HapyIIUTEJeH
K OTBETCTBEHHOCTH.

VYenemnocTs npuMeHeHus HopM Ha-
JIOTOBOTO KOJEKCa YKpauHbI 3aBUCUT OT
pe3ynbTaTUBHOCTH U 3()(HEKTUBHOCTH
paboter 'OCY kak mEHTpaNIbHOTO dIie-
MEHTa HaJOTOBOW CHUCTEMBI, oOecneun-
BAaIOIIEro ee¢ CTa0WIBHOCTh M HaJexK-
HOCTb.

Bonbmioe 3HaueHue Uit obecrme-
YEeHUS 3aKOHHOCTH JeATEeNBHOCTH (u-
CKaJbHBIX OPraHOB B YKpauHE HMeEeT
MpeaynpeauTeIbHas (npodunaxru-
yeckas) pabora, KOTOpas IO3BOJSET
HCKIIIOYUTh BO3MOXKHOCTh HAHECECHHS
MaTepHaIbHOTO U MOPAJIBHOIO yuiepba
(¢U3UIECKUM W IOPUIUYECKUM JIHIAM
OT NPOTUBOIPABHEIX AelcTBUil [4]. DTa
pabora HeoOXoqMMa, MOCKOJIBKY 3HAuU-
TEJIBbHO JIeT4Ye NPEeJOTBPATUTh NTPOTHBO-
IIPaBHbIC IOCATATEIbCTBA, YEM I1O0TOM
BOCCTAaHABJIMBATh HapyLICHHbIE STUMH
MoCsraTe]bCTBAMU IIpaBa M CBOOOIBI.
Kpome Toro, s AedATeNbHOCTH Op-
ranoB I'®CY, xak ¥ JApyrux OpraHos,
KOTOpBIE  HAaJeNIeHbl  KOHTPOJIbHBIMH
MOJTHOMOYHUSIMH B cdepe Haioroobo-
JKEHHSI, XapaKTepHa Mpeske BCeTo Mpo-
¢umakTHYecKas W MpeaynpeauTesbHas
pabora.

IIpodunakrryeckas
HOCTb UX JESATEIbHOCTH INPEJIoaraer,
4100 B IIpoLecce KOHTPOJIBHOW Jes-
TEJIbHOCTH YKa3aHHbIE OpraHbl JOJIK-
HBI BBISBISATH U TPeOOBATH YCTPAaHCHHS
MpaBOHAPYUICHUH, NPUYUH U YCIOBHH
UX COBEpUICHUS, IPUHUMATh MEpHI IO
MPEJOTBPALICHUIO JPYTHX IpaBOHApY-
LICHUM.

Ha ceroagnsiminuii nens B VYkpau-
He neiictByer KoHmemmus peanm3anumn
rOCyJapCTBEHHOH ITOJINTUKH TpaBOHa-
pyumenwuii [5]. Conepxanne Konnenmumn

HanpasJIcH-

peanu3anuu rocyAapCcTBEHHOHW MONINUTH-
KM TpaBOHAPYyIIEHUN CBHJIETENbCTBYET
0 TOM, YTO Ha JJaHHBIH MOMEHT B cepe
MOJIZIEpKaHUST 3aKOHHOCTH U IPaBOIIO-
psiiKa psJ BOIPOCOB TpeOyeT CPOYHOro
permieHus.

B wactHOCTH, OTMEYEHO, YTO KpH-
3UCHBIC TIPOLECCH], KOTOPHIE HMEIOT
MECTO B COIHAIHHO-IKOHOMHYECKOI
cepe, mpuBeIH K YCIOKHEHUIO KPUMHU-
HOTEHHOW CHUTYyaIll¥, N3MEHEHHIO yPOB-
HS TPECTYNHOCTH, OOYCIOBHJIM BO3-
HUKHOBEHHE HOBBIX (OPM U crocoOoB
COBEPILIEHUS POTUBONPABHBIX JECSHUI.
HaOnromaercss TeHAEHIMS YBEIHYCHHS
KOJIMYECTBa IpaBOHApyIlIeHHUH B chepe
9KOHOMHUKH.

B cBsa3u ¢ atum ocolyro akTyanb-
HOCTH IpHOOpeTaeT MpopUIaKTHIECKast
(pa3bsiCHUTENbHAS) ACATEIBHOCTh (H-
CKaIIbHBIX OPTaHOB.

B 3aBUCHMOCTH OT BBINIOJHSAEMBIX
3a/1a4, IOCTaBIEHHBIX Mepe] opraHa-
vu ['®CY, nonHoMouusI ee COTPYIHU-
KOB OIPENENA0TCS 3aKOHOM YKpPauHbI
«O0 omepaTuBHO-PO3BICKHON JesTeb-
Hoctu» [6], 3akonom VYkpautbl «O0
OCHOBaX MPEJOTBPAIICHUS] U MPOTUBO-
neictBus Kkoppynuum» [7], 3akoHOM
VYkpauns! «O rocyaapcTBEHHON 3amuTe
pabOTHUKOB Cyda M MPaBOOXPAHHUTEIb-
HBIX opraHoB» [8], HamoroBsiM komex-
com Ykpaunsl [2], Kogekcom YkpauHb
00 agMHHHCTpPATHBHBIX IpaBOHApYIIeE-
HUs [9] ¥ IpyruMu HOPMaTHBHO-IIPABO-
BBIMH aKTaMH.

ComnacHo [Tonoxenuto «O Iocynap-
CTBEHHOI (uckanpHOW ciyx0e Ykpau-
HBD» OCHOBHBIMHU 3aJa4aMHu (HCKalb-
HBIX OPTaHOB SIBJISIOTCS TaKHUE:

1) peanuzanusi Takux BHUAOB TOCY-
MapCTBEHHONH TOJIHTHKHU: a) Tocyaap-
CTBCHHOH HAaJIOTOBOHM IOJIUTUKU U IO-
JTUTUKA B chepe TOCyTapCTBEHHOTO Ta-
MOXEHHOTO Jiena; 0) TocyqapcTBEeHHOH
MOJUTUKU B cdepe OopbObI C MpaBoHa-
PYUICHUSIMU TIPU TPUMEHEHHH HAJOT0-
BOTO, TAMOYKEHHOTO 3aKOHOJATENbCTBA;
B) OCYLIECTBJICHUE B IIpeJesiax IOJIHO-
MOUHUH, MPEeTyCMOTPEHHBIX 3aKOHOM,
KOHTpOJIS 32 TOCTYIUICHUSIMH B OrOfIKe-
Thl U TOCYIAapCTBEHHBIC IieleBbie (OH-
JIbl HAJIOTOB M COOPOB, TAMOXEHHBIX U
JPYTUX IUIaTeXel; I') rocyJapCTBEHHOM
MIOJINTUKH B cepe KOHTPOIS 3a MPOU3-
BOJCTBOM H OOOpPOTOM CIHPTa, aJIKO-
TOJIBHBIX HAIUTKOB M TaOadHBIX H3Ie-
JIUH; 1) TOCYAapCTBEHHOM MOIUTHKHU I10
aIMUHHCTPHUPOBAHNIO €IMHOTO B3HOCA,

a Takke 60pbObI C NPAaBOHAPYIICHUSIMHU

IpM TPUMEHEHHH 3aKOHO/ATEIbCTBA
[0 BOIPOCAM YIUIAThl €UHOTO B3HOCA;
€) rocyJIapCTBEHHOI MOJUTHKHU B cdepe
KOHTpOJISI 32 CBOEBPEMEHHOCTBIO OCY-
IIECTBJICHNS PAcueTOB B MHOCTPAHHOM
BAJIIOTE B YCTAHOBJICHHBIH 3aKOHOM
CpPOK, COONIONCHWEM TOpsIKa IPOBE-
JIeHUs] HAJMYHBIX PacueTOB 3a TOBApEI
(ycmyrn), a Taxke 3a HaJUYHUEM JIUICH-
3Wii Ha OCYIIECTBICHHE BHJIOB XO3sii-
CTBCHHOH IEATEIbHOCTH, MOAIEKAIINX
JIMIIEH3MPOBAHUIO B COOTBETCTBUHU C 3a-
KOHOM, TOPTOBBIX ITaTEHTOB;

2) BHECEHHE Ha pPacCMOTpPEHUE MU-
HUCTpa (UHAHCOB TPENIOKEHUH MO
obecriedeHnio (HOPMUPOBAHUS TaKUX
BHJIOB TOCYAApCTBEHHOW ITOJUTHUKHU:
a) TOCYZapCTBEHHOH HAJIOrOBOHM MOH-
THKH; 0) TOCYIapCTBEHHON MOJIUTHKHU B
chepe rocynapcTBEHHOTO TAMOKEHHOTO
Jiena; B) TOCYZapCTBEHHOW IONUTHKH B
cepe OOprOBI C NpaBOHAPYIIECHUSIMHU
IpU INPUMEHEHUH HaJOrOBOTr0, TaMO-
JKEHHOTO 3aKOHOJATeJIbCTBA, OCYIIECT-
BJICHUU KOHTPOJIS 3a IOCTYIVICHHMEM B
OIO/DKETBI U rOCY/apCTBEHHbBIE LIEJIEBbIC
dboHabl HaNOroB u cOOPOB, TaMOXKEH-
HBIX W JPYTUX IJaTeXei; r') rocymap-
CTBCHHOI MOJUTUKU B chepe KOHTPOIIs
3a MPOU3BOACTBOM U 00OPOTOM CIHPTA,
AJTKOTOJIBHBIX HAMHUTKOB M TaOadHBIX
W3JIeNHI; 1) TOCYNapCTBEHHON MOIUTH-
KH 110 aJMHUHUCTPUPOBAHHUIO €INHOTO
B3HOCa, a Takke O0opbbe ¢ mpaBoHapy-
MICHUSAMH NIPU NPUMEHEHUN 3aKOHOJa-
TEJIbCTBA 110 BOIIPOCAM YIUIATBI €UHOTO
B3HOCA; €) TOCYJapCTBCHHOH MOJUTHKU
B cdepe KOHTpOJIS 32 CBOCBPEMEHHO-
CTBHIO OCYILIECTBICHHUS PacyeTOB B MHO-
CTpAaHHOW BalllOTE€ B YCTaHOBIEHHBIN
3aKOHOM CPOK, COONIOJICHHEM MOpSaKa
MIPOBECHUS HAJTHYHBIX PAacueTOB 3a TO-
Baphl (YCIIyrH), a TakkKe 3a HAIHYHEeM
JUIEH3NH Ha OCYIIECTBICHNE BHIOB XO-
3SIUCTBEHHOM JESATCIBHOCTH, ITOJICIKA-
[IUX JINIIEH3UPOBAHUIO B COOTBETCTBUH
C 3aKOHOM, TOPTOBBIX MaTeHTOB [1].

OrpaHMYeHUs U 3aIPEThl ABJISIOTCS
0053aTeNIbHBIME ~ CTPYKTYPHBIMU  3JIe-
MEHTAMHU aJMHHUCTPATHBHO-IIPABOBO-
ro craTyca BCeX CIyXallux IyOnn4Hoit
CiIy>)kOBbI M HampaBlieHbl Ha MOBBIIICHHE
OTBETCTBEHHOCTH IMOCIEIHUX MPU OCY-
IIECTBJICHNH CITy)KEOHBIX TTOTHOMOYHH.

CrnenyeT 3aMEeTHTb, UTO 3alpPETHl HE
M03BOJIAIOT PAaOOTHUKY pPEasn30BHIBAThH
CBOM IIpaBa B IPUHIUIE, a Or'paHAYe-
HUSl TIPEAYyCMaTPHUBAIOT BO3MOXXHOCTH
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peayinzalMy IpaBa, OJHAKO C CoOio-
JICHHEM OIIpE/IeJICHHbIX YCIOBUH. DTO
U €CTh IJIABHBIM OTJIMYHEM MEXIY INep-
BBIMH M BTOpbIMH. Hanpumep, s ro-
CYlapCTBEHHBIX CIYXKALIMX YCTAaHOBJICH
3ampeT 3aHUMAaThCS MPEANPUHUMATEb-
CKOM JeATeNbHOCTHIO, HO OHH MOTYT
3aHUMAThCSA TPEI0JaBaTeNIbCKOl U Ha-
YYHOH JAESITeNbHOCTBIO HpPH YCIOBUH,
YTO 3TO He OyJeT MeIIaTh BBHIIOTHEHHUIO
cayxeOHbIX 3anmad [10, c. 272].
3aKOHOATEIbCTBO  OOJBIINHCTBA
CTpaH MHUpa IpegycMmarpuBaer Oolsee
MIMPOKHKE TIpaBa IJIaTeIbIINKOB 1 Oosee
noApoOHO OYEPUYEHHYK OTBETCTBEH-
HOCTb OpPraHoB (PHCKAIbHOM CIyXKOBbI.
Hampumep, Hanoroswsiii komekc Poc-
cuiickoit ®Penpeparuu  comepxkuTr 15
IIyHKTOB, PEITIaMEHTHPYIOINX MpaBa
HAJOTOIIATEeIBIINKOB, U 9 MyHKTOB,
PETIaMEHTHPYIONINX WX OO0sM3aHHOCTH
[11]. Cormacno HamoroBomy Komekcy
VYKpanHBI TpaBa HaJIOTOIUIATEIBIINKOB
ompezieNieHbl 12 MyHKTaMHu, a 00s3aH-
Hoctu — 13. Ilpuuem B Hasorosom ko-
nekce Poccuiickoit denepanuu cHavaga
OTMEUEeHBI MPaBa IUIATENBIINKOB, a I10-
TOM yXe ux oOsi3aHHOCTH, a B Hasoro-
BOM KoJieKce YKpauHbl — HaoO6opoT. To
€CTh OYEBHUJIHO, UTO HamoroBeIil KOgeKC
VYkpaussl, B oinuue oT Hanorosoro xo-
nexca Poccniickoit denepanuu, akueH-
THpyeT Ooyblllee BHUMaHUE Ha 00s3aH-
HOCTSIX IJIAaTEJIBIIMKOB HAJIOTOB, YeM Ha
ux mpasax. Uto kacaercs (QUCKaITHHBIX
OpPraHoB, TO B 00OMX KOJEKCax, KaK M
JIOJDKHO OBITh, CHaYalla ONpeesIeHbl UX
mpaBa, a 3areM yxe o0s3aHHocTH. On-
Hako eciau Hanoroselif kKogeke YKpauHbl
npeaycmarpuBaeT 40 MyHKTOB, perjia-
MEHTHUPYIOMHUX MpaBa opranoB 'OCY, u
7 MyHKTOB, OMPEAENAIONUX UX 00s3aH-
HOCcTH, TO HamoroBelii kogekc Poccuii-
ckoit denepanun — Tonpko 14 u 13 co-
OTBETCTBEHHO. K TOMy >ke KOIMYeCTBO
HE IepepocIio B Ka4eCTBO.
OO0s13aHHOCTH W OTBETCTBEHHOCTH
JIOJDKHOCTHBIX  JIMII, 3aJeKJIapupOBaH-
Hble B HasloroBom xozexce YkpauHsl, He
KacaroTcst BOIIPOCOB COOJIIOAEHUS HAJIO-
TOBOTO 3aKOHOJIATEIbCTBA U IPEAOTBpa-
LIEHUs 370ynoTpeOiIeHUu ¢ UX CTOPO-
HBI, @ MOJUUHSIOTCS MHTEpEecaM CaMuX
KOHTPOJIUPYIOIINX OPTaHOB.
[TapannensHo ¢ mpaBaMu U 00s13aH-
HOCTSIMH  3aKOHOJATEIBCTBO Iperyc-
MaTpHUBAET IOPUANYECKYIO OTBETCTBECH-
HOCTh PaOOTHHUKOB (UCKATBHOW CIYyXK-
O0bl. OTBETCTBEHHOCTH  TIPOSIBISIETCS

B IPUMEHEHHHM O OTHOLICHHIO K II0-
CJIEIHMM TEX MJIHM WHBIX MEp HaKa3aHUs,
NPEAYCMOTPEHHBIX 3aKOHOJATEIbCTBOM
32 COBEpIICHHbIC MMHU IIpaBOHApYyIle-
HUSI, TO €CTh 32 TAaKUE MPOCTYIKH U JeHi-
CTBHSI, KOTOPbIC IOPUAMYECKHU IPU3HAHBI
HPOTHBOIIPABHBIMH.

TpalIuIMOHHO  OTBETCTBEHHOCTb,
KOTOpasi MOXKET MPUMEHSATHCS K paboT-
HUKaM (PUCKaIbHOW CITy>KOBI, pa3es-
eTCsl Ha aIMHHUCTPATHBHYIO, IPaX/IaH-
CKO-TIPAaBOBYI0, MaTepUAJIbHYIO, YTOJIOB-
HYIO U JIMCHUILIMHAPHYIO.

Hopmamu agiMuHHCTpPaTHBHOTO TIpa-
Ba 3aKpEIICHbl M YPEryJInpOBaHbI JBa
BUJA IOPUAMYECKON OTBETCTBEHHOCTH
pabOTHUKOB (pUCKANTBHOMN CITYyKOBI: THC-
LUIUIMHAPHAS U aJIMUHUCTpPATHBHAS.

B wactHOCTH, [OUCHUILUIMHAPHAS
OTBETCTBEHHOCTh CIIy’KAaIlUX HAJOTO-
BOIl MUJIMIIMM Pealiu3yeTcsi B JUCIIH-
[UIMHAPHBIX B3BICKAHUSX, MPEAYCMO-
TpeHHBIX JIMCUUIUIMHAPHBIM YCTABOM
OpraHOB BHYTPCHHHMX [eJ YKpPauHBI,
JIEHCTBUE KOTOPOI'O pacIpOCTpaHseT-
Cs Ha JOJDKHOCTHBIX JIMI[ HaJIOTOBOW
MUJIMIUU. B cooTBeTCTBUU CO cTaThei
2 JIMCUMIIMHAPHOTO yCTaBa OPraHOB
BHYTPEHHUX JieJl YKpauHbl OCHOBAaHHM-
MM U1 TIPUBJICYCHUS JIOJKHOCTHOTO
JUIa HAJIOrOBOW MHJIMIUHU K JaHHO-
My BHJY OTBETCTBEHHOCTH SIBIISIOTCS
Takue: HeCcOONIoeHNnEe 3aKOHOIATEeb-
CTBA, HEBBIMOJIHEHNE TPEOOBAHUS TPH-
CATH, yCTABOB, MPUKA30B HAYalIbHUKOB,
HecoOmoeHne HOpM ITpodeccroHab-
HOW OTHUKH, COBEpIICHUE [EHCTBUIA,
KOTOpblE€ MOTYT IPHUBECTH K IOTEepe
HE3aBUCHUMOCTH M O0BEKTUBHOCTH NPHU
HCIIOJIHEHUH CIIYXKEOHBIX 00s3aHHO-
creit [12].

AJZIMMHUCTpATHBHasi  OTBETCTBCH-
HOCTh PaOOTHHKOB (HUCKaJIbHOM CIyX-
Obl Kak JIMI, YIOJHOMOYCHHBIX Ha
BBINOJIHEHUE  (QYHKIHMH ToCyaapcTsa,
peycMaTpuBaeTCsl JEeHCTBYIONUM 3a-
KOHO/IaTeIbCTBOM 00 aJIMHHHCTPATHB-
HBIX TpaBoHapyueHusx. OHa ycTaHaB-
JMBAETCS 3a HEBBINOJHEHHWE M HEHAJ-
JeKalee BbINOJHEHHE pabOTHUKAMU
(hUCKaNbHBIX OPTaHOB OTAEJBHBIX 00sI-
3aHHOCTEH, BXOIALIMX B MX aJAMHHH-
CTPaTHBHO-TIPABOBOM CTAaTyCc, B YacT-
HOCTH, 00513aHHOCTH HE COBEPIIATh KOP-
PYILHOHHBIX IESIHUNA U JAPYTHX IMPaBO-
HapyUIEHUH, CBSI3aHHBIX C KOPPYIIIUEH.

B nacrosmee Bpemss 'OCY BwvI-
Opasna myTh TpaHchopmanuu u3 Gu-
CKaJBHOTO OpraHa B CEpPBUCHYIO
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ci1yx0y, B pe3ysIbTaTe 4ero OJHHUM M3
CTpPaTeTHYECKUX NPUOPHUTETOB JaJb-
Heimero pazsutusa [ @CY cranoBuTcs
HEBO3MOXHOCTb JIOOBIX IPOSBICHUM
KOPpYTIHH.

OpauM u3 cnocob6oB OOpbOBI €
KOppynuueil sBISETCS MHHAMH3ALHS
YejgoBedeckoro ¢akTtopa 3a cder Oec-
KOHTaKTHOTO OOIIEHUS C HaJoroIa-
TeJIbIIUKaMu. FIMEHHO 03TOMY OpraHbI
IT'®CY aBTOMATH3UpPYIOT HEKOTOpHIE
HaJoroBble mpoueaypsl. Hampumep,
OHH YK€ BBEIIM YIPOIIEHHYIO IIPOLey-
py peructpauuu miarensiukoB HJIC,
9JIEKTPOHHBIE (OPMBI OTYETHOCTH, Ha-
Januid oOpaTHYIO CBsI3b C HaJOroIlIa-
TeNnbIIMKaMK U Tak nanee [13, c. 125].

B mensix 3aIuThl IpaB U MHTEPECOB
rpaxaaH 0coboe BHHMaHHE YICNACTCS
oOpamieHnio (GU3NIECKUX W IOpUAHNUe-
CKHX JIMI[ 10 TIOBOJIY COBEPIIEHUS He-
MPaBOMEPHBIX JEWCTBUI CO CTOPOHBI
opranoB I'®CY. JlelicTBUTEIbHO, B Op-
ranax ['®CY xpyrniocytouHo paboraer
MHHOBALMOHHBIM CEpPBHUC VIS HAJIOrO-
iatenbukoB  «Ilymecy,  Omaropaps
KOTOPOMY IIATEJIBIIUKN B TeJIe()OHHOM
PEKUME MOTYT COOOLIATh O BO3MOXHBIX
KOPPYIIMOHHBIX TIPABOHAPYILICHUAX HITH
WHBIX HENPAaBOMEPHBIX CHCTBHUAX CO
CTOPOHBI JTOKHOCTHBIX JIMI[ OPTaHOB
Tocy.

OTMeTuM, 4TO 3TOT cepBUC (YHK-
OUOHMpYET 1o npuHnumny call-back, to
€CTh IpeIyCcMaTpuBaeT YCTAHOBJICHHE
o0OpaTHOH CBsI3M C IuIaTeNbIIUKaMu. B
cllydae TOJIy4eHHs 3asBKH OT ILUIaTelb-
IIMKAa PYKOBOJCTBO CIYXObI Hemen-
JEHHO MPOBOAMT COOTBETCTBYIOLIHE
MIPOBEPKH U NPUHUMAET HEOOXOJUMBIC
MEpbl, O pe3yjJbTarax KOTOPBIX 00si3a-
TEIBHO COOOMIAIOT 3asIBUTEIIO.

Kpome Toro, ¢ menpio BBIACHCHUS
MPUYHH, TOPOKIAIOMNX KOPPYIIIHN-
OHHBIE JCSHHS, W H3ydeHus oOmie-
CTBEHHOTO MHEHHS IO TNPOQIIIAKTHKE
KOPPYIIMOHHBIX TIPOSIBIICHUH WHOTAA
MIPOBOJATCS ONPOCHl (aHKETHPOBAHUS)
HAJIOTOILIATEeNbIIUKOB.

Mpbl cuMTaeMm, 4YTO JESATENBHOCTD
(UCKaNBHBIX OPraHOB IO IMOBBIIICHUIO
3G HEKTUBHOCTH aJAMHUHHCTPUPOBAHHUS
HaJOroB ¥ cOOpPOB JIOJKHA HE TOJIBKO
OBITH HANpaBJICHHOW HAa MOOMIIN3ALUIO
(MHAHCOBBIX pPECYpcoOB B Trocynap-
CTBEHHYIO Ka3HY, HO U CIIOCOOCTBOBATH
YIyYIICHUIO HAJOTOBBIX B3aHMOOTHO-
MIEHUH C HaJIOTOIUIATeIbIIUKAMH, I10-
BBIIICHUIO YPOBHSI UX JOBepUsi K (u-
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CKaJIbHBIM OpraHaM IyTeM CO3JaHHs
CTUMYJIMPYIOIINX MEXaHU3MOB HAJOro-
00JI0XKeHUs [Tl T0OPOCOBECTHBIX I1ja-
TEJIBIIUKOB.

P.IO. IlacnmaBckast oTMedaeT, uYTO
B cTpaHax-uieHax Epomeiickoro Co-
1032 HaJOTOBOC aJIMHHHMCTPHUPOBAHHE
0a3upyeTcsi IMEHHO Ha MPUHIUIIAX CO-
TPYAHHYECTBA MEKAY (PHCKAIbHBIMH
OpraHaMd M HaJOTOIUIATEIbIIHKAMH,
TO €cTh 00€ CTOPOHBI — PaBHOTPaBHbBIC
Y4acTHMKHM. M Kaxk IOKa3bIBaeT 3apy-
OexHas IpaKTHKA, TaKUe IPOLECCH
HAJIOTOO00JI0KEHHsT SIBISIOTCS BBICOKO-
a¢dexruBHbIMU. B wactHOCTH, Dopmu-
POBAaHHUIO OTHOLICHMH COTPYIHHYECTBA
MeXJy (HCKaIbHBIMH OpraHaMH M Ha-
JIOTOIUIATENBIIUKAME CIIOCOOCTBYET TOT
(baxT, 4TO B YaCTH aAMUHUCTPUPOBAHUS
HAJIOTOB BHUMaHHE COCPEIOTaunBACTCS
Ha MPEJOCTaBICHUU KOHCYIIBTAIUHI T1J1a-
TEJBUIMKAM M Pa3bsCHCHUU HX IPaB U
o0Osi3anHOCTEH [13, ¢. 139].

Mbl cOrnacHsl C 3THMH BBIBOJIAMH,
OJITHAKO HEOOXOIMMO YYHTBIBATh, 4YTO
YPOBEHb MIPABOBOM KYJIBTYPBbI, IPaBOCO-
3HAHUS U MEHTAJIMTET HALIMX I'paxkJaH
ele JJaleK OT CTaHJapToB crpaH EBpo-
neiickoro Coroza. [lostomy amanrtanus
OTEYECTBEHHOI'0 HaJIOTOBOTO 3aKOHOJa-
TelabCcTBa K npaBy EBpomneiickoro Coroza
JOJDKHA TIPOUCXOAMTH MOCTEHEHHO, C
Mpe0CTaBICHUEM HaJJIeKAIIUX COIH-
QJIBHBIX YCIIOBHIl [ HACCIICHHUSL.

BeiBoabl. Takum 06pa3oM, aAMHHHA-
CTpaTHBHO-TIpaBoOBOil craryc [ocynap-
CTBEHHOI1 (ucKaibHOI ciayxObl Ykpau-
HBI OIIpeNeNsAeT IPUINYECKOe TOI0XKe-
HHUE 3TOr0 BEJAOMCTBA 10 OTHOILCHHIO
K JpYTMM LEHTpaJbHBIM OpraHaMm Hc-
MOJHUTENbHOW BiacTu. Ee xapaxrep
U COJEp)KaHHE HANPSIMYIO 3aBHCUT OT
HOPMATHBHO YCTAQHOBJICHHBIX IIeJeCii,
GbyHKUMiT 1 33124, a Takke cnennuKkn
nesitenbHOCTH. OCHOBY NTPaBOBOTO CTa-
Tyca COCTAaBJISIIOT IpaBa, O0S3aHHOCTH
U OTBETCTBEHHOCTb, KOTOPBIC PEryiiu-
PYIOTCS aAMHUHHUCTPATHBHO-IIPABOBBIMHU
HOpMaMH.

Tapantusamu obecnieuenus >3pdex-
TUBHOTO BbINOJAHEeHUsA 3anad [ OCY
MOT'YT OBITh paJIUKaJIbHbIC U3MEHEHUS,
COOTBETCTBYIOIIME TPEOOBAHUSAM Bpe-
MEHHM, HAIpPaBJIICHHbIC HE TOJBKO Ha
yiydmeHue GopM U METOJOB JICSTEIb-
HOCTH OPTaHOB (DHCKAJIbHOU CITYXKOHI,
HO U Ha OMNpEACNICHHE aJIMHHHCTpa-
THBHO-TIPABOBOTO  CTAaryca OpraHoB
rocy.
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HNPOPECCHUOHAJIBHASA ITPABOBAS NIEHTHUYHOCTD

Enena ITAPYTA,

couckarens kadenpsl Teopur ¥ Gusocopun npasa

I/IHCTI/ITyTa TpaBa U NNCUXOJIOTUN

HaLH/IOHaJ'[BHOI‘O YHUBEPCUTETA «JIbBOBCKas IMMOJTUTEXHUKAY

Summary

The article is dedicated to research of important legal characteristics of a lawyer individual — professional legal identity. The author
is attempting to emphasize on the role of professional legal identity in the process of guarantee of rights and liberties of a person and
a citizen, to explain the mechanism of formulation of professional legal identity of a lawyer. The article establishes the connection
between content of professional legal identity of a lawyer and quality of professional practice.

Key words: legal identity, professional legal identity, professional law practice, justice, law behavior.

AHHOTAIHUS

Crarbs MOCBSIIIEHA HCCIIECI0BAHUIO BaXKHOM MPABOBOW XapaKTEPUCTUKH IOPUCTA — MPO(PECCHOHANBLHOMN MPABOBOI HACHTHYHOCTH.
ABTOp OTMEYaeT poib NPoPecCHOHANBHON MPaBOBOI MICHTHYHOCTH B HPOLECCE FAPAHTUPOBAHUS IIPAB YEJIOBEKA M I'PaXKJIaHUHA,
00BSICHSIET MEXaHU3M (OPMHUPOBaHHs PO(ECCHOHATBHON NPABOBOW MICHTHYHOCTH FOPHCTA. B cTaThe M3yudaeTcst CBA3b MEXKIY CO-
JIep’KaHueM MPOoQeCcCHOHAIBHON PABOBOW MICHTUYHOCTH IOPHCTA ¥ KA4€CTBOM €ro MPo(heCCHOHATIBHON NeSTeIbHOCTH.

KiroueBbie ciioBa: npaBoBasi HAEHTUYHOCTb, IPO(ECCHOHAIbHAS PABOBAsk HICHTHYHOCTh, TPO(GECCHOHAIbHAS FOPUIUIECKast
JIeATEeIIbHOCTD, TIPABOCO3HAHNE, TIPABOBOE TIOBEACHHE.

]:[OCTaHOBKa npo6aemsbl. Opu-
CTbI KaK CyOBEKTHl NPaBOBOH
UJICHTUYHOCTH — 3TO OCOOEHHAs Karero-
pus mun. B upeane uM npucymmii Bbic-
M ypOBEHb «IPABOBBIX 3HAHHI» IO
CpaBHEHHMIO C Jpyrumu rpaxaanamu. Co-
OTBETCTBEHHO, IPABOBAsS HACHTHYHOCTD
IOPUCTOB  JOJDKHA  XapaKTePH30BaThCS
MO3UTUBHOCTBIO, KOTOpass  00ecreuuT
CTOMKOCTH K BHYTPEHHHM IICHXOJIOTHYE-
CKHM U COIMAIBHBIM (DaKTOpaM BIIHSHUS
B YCJIOBUSIX HEPEXOHOTO MEePHOAa, KOra
BOKHEHIIMMH SIBIISIOTCSL BOIPOCHI, CBS-
3aHHBIE C 00ECIIeYeHNEeM U rapaHTHPOBa-
HHEM Ka)XXJOMY IIPOBO3IVIALICHHBIX MEX-
JYHAPOJHBIM W HAlMOHAJBHBIM IPABOM
OCHOBHBIX IIPaB M CBOOOJI YeNIOBEKa.

Kareropust mpaBoBoli HICHTUYHOCTH
C IIOMOIIBI0 3HAHUS O MPO(hecCHOHAb-
HOM IIPABOBOM MICHTUYHOCTH MO3BOJSAECT
OTIPENIeTTNTh U M3yYUTh HOBEIE, paHee He
HCCIIeI0OBaHHBIC
XapaKTepPUCTUKH IOPUCTA KaK CIeIHallb-
Horo (mpogeccHoHanIbHOrO) CyObekTa
npasa.

Cocrosinne mcciaegoBanusi. B He-
MPOCTHIX MOJIUTHKO-IIPABOBBIX, SKOHOMH-
YECKUX YCJIOBHSAX B3IV YUCHBIX COCpe-
JOTAYUBACTCS Ha HM3YUCHHUHM OTHIENBHBIX
CTOPOH  INPAKTHYECKOH  JeATeIbHOCTH
10pucTOB. bonpmoe komumyecTBO paboT
YKPaMHCKHX YUYCHBIX, Takux kak H. OHu-
menko, B. Ceipeix, A. Koctenko u apy-
THe, TOCBSINEHBI OTACNBHBIM aCIeKTaM
nu4yHOCTH topucta. OpHako, HECMOTPs
Ha TIPUCTAIbHOE BHUMAaHHE YUYEHBIX K
JMYHOCTH FOPUCTA, €r0 IPABOCO3HAHMUIO,
po(eCCHOHATBHBIM ~ XapaKTEePUCTHKAM,

COIIMAJIbHO-TIPABOBBIC

OTCYTCTBYET HAy4HBIN aHAIU3 IIPaBOBOM
UACHTHIHOCTH CIICIIHATBHOTO CYOBEKTa U
ee 0COOEHHOCTEH.

Leabio cTaTbW SBISIETCS IIPHUBIIE-
YeHrWe BHUMaHHWE K HCCIEIOBAaHUIO CO-
[IUAJIbHO-TICUXOJIOTHYECKOI0  KayecTsa
1opucra — npodecCHOHaIBLHON NPaBOBON
UJICHTUYHOCTH, K mporeccy ee (hopMu-
poBanus, (OKYCHPOBaHHE BHMMAHHs Ha
OO0IIECTBEHHONH posid  1podeccHoHalb-
HOM IIPaBOBOW MICHTUYHOCTH B MPOIECCE
HOJICPKUBAHUS IPABOMIOPSIIKA B LICJIOM.

H3i10:keHe 0OCHOBHOTO MaTepHaJa.
[IpaBoBast MIEHTHUYHOCTb — CIOKHOE IO
cBOEH mpuposne OOBEIMHEHHE IICHXOJIO-
TMYECKUX, HOPMATHBHBIX M ITOBEIEHYE-
CKMX KOMIOHeHTOB. [IpaBoBasi naeHTHY-
HOCTb SBJISICTCS  COLMAIIbHO-TIPABOBOM
Ka4eCTBEHHOW XapaKTePUCTUKOH CyObeK-
Ta Tpasa, KOTopas (OpMHPYET 4yBCTBO
COLMAJILHO-TIPABOBO  OTBETCTBEHHOCTH
U BIMSIET Ha XapakTep HPaBOBOIO IOBE-
JeHust 3Toro cyowsexra. [IpaBoByio HICH-
TUYHOCTH JIOBOJILHO 4YacTO O0O3HAYaIOT
KaK (opmy OBITHS COLMAIBHOTO CyOBEK-
Ta, KOTOPBIH BBICTYTAET B PO CyOBEKTa
mpasa.

BaxHbIM sIBIISICTCS YTBEP)KCHHUE, UTO
HE BCSIKHH CyOBEKT MOXKET BIaJeTh mpa-
BOBOW H/ICHTUYHOCTBIO B IOJHON Mepe
[1, c. 364]. CyObekroM npaBOBOM HICH-
TUYHOCTH MOXET OBITh TOJIBKO aKTHBHBIH
CyOBEKT, KOTOPBIH XapaKTepu3yercst pas-
BUTBIM IIPABOBBIM MbILIIEHHEM. MIMEHHO
AKTHBHBIN CYyOBEKT CIIOCOOEH OCMBICIIUTD
CYIIHOCTh TIpaBa, IMOHATh €ro MpeaHa-
3Ha4YeHHE OJarofaps KOrHUTHUBHBIM IIPO-
eccam, lieJIeHanpaBIeHHo Ha0moaaTh 3a

M3MCHEHUSIMUA B TIPABOBOM JKU3HH 00II1e-
CTBa.

IIpaBoBas HACHTUYHOCTH KaK CO-
LUAJbHOC KAayecTBO CyObCKTa IpaBa
oToOpakaeT ero BKJIIOYEHHE B 0OIIe-
CTBEHHBIC CBSI3M U OTHOIICHHS, 8 TaKXKe
COCTOSTHME CaMOIIO3HAHHMS, BOCIIPHSTHE
CBOGH WMHAMBUIYaTbHOCTH M MOXOXKECTH
(OTOXKAECTBIICHHE C APYTUMHU OJHOMMEH-
HbIMU cyObekTamu). Brasenue npaBoBoit
HUICHTUYHOCTHIO TapaHTUPYET UyBCTBO
COLMANBHOTO KoMdopTa, 0E30MacHOCTH,
COOCTBEHHOTO JIOCTOMHCTBA, 00OECIeyH-
BaeT HEKOH(IMKTHOE B3aUMOJCHCTBUE
(KOMMYHHUKAIUIO C IPyTUMH CyObeKTaMU
1paBa), COJUAAPHOCTh U B3AWMHYKO OT-
BETCTBEHHOCTb.

dopMHUpoBaHUE NPABOBOM HMIIEHTHY-
HOCTH CYOBEKTa CBUJETEIbCTBYET, YTO
€ro IpaBOBOE CaMOOIIPE/ICICHUE COCTOsI-
nock. MIMeHHO camoomnpe/eneHue, KoTo-
pO€ 3aBHCHUT OT LIEHHOCTHO-CMBICJIOBOTO
BOCIIPUSITUS TIPaBa, W OyJIeT OMNpenelisiTh
MPaBOBYI0 AKTHMBHOCTh JIMYHOCTH KakK
cyonexra mpasa. FOpuamdeckoe camoo-
Mpe/ie/ieHue B KOHTEKCTE IIPaBOBOM HIICH-
THYHOCTH MOXKET PAaCCMaTpUBATHCS Kak
CIIOCOOHOCTh CyObEKTa K LIEHHOCTHOMY
YCBOCHHIO TpaB M 00sA3aHHOCTEH, COOT-
BETCTBEHHO, KaK TIOHMMaHHE U OCMBICIIe-
HUe CyObEeKTOM IpaBa BO3MOXKHOM OTBET-
CTBEHHOCTH 3a COOCTBEHHBIE ICHUCTBHS
nnu Oe3nencTBue.

IlonsiTue mnpaBOBOM MACHTHUYHOCTH
CBSI3BIBACTCSL C OIpEACTICHUEM CyObeK-
TOM CBOEW MpPaBOBOW CYIIHOCTH ue€pe3
KaueCTBCHHOE  YCBOCHHE JIMYHOCTHIO
COOCTBEHHOTO IIPABOBOIO CTaryca, Mpe-
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JIaraéMoro Wiu 00eCHed4eHHOro rocyuap-
CTBOM, KOTOPOE€ BBICTYINAET INIaBHBIM Ta-
paHTOM IpaB U cBOOOJ YEJIOBEKA U TPaX-
JJAHUHA.

Bocnpusitue mnpaBa, KOTOPOE JIEKUT
B OCHOBE NPABOBOW HMIACHTHYHOCTH IIPO-
CTBIX CYOBEKTOB M IOPHCTOB, OTIMYACTCSI.
IIpaBo nns ropucra — MHCTPYMEHT JUISL
COOCTBEHHOTO Pa3BUTHA, CaMOYCOBEp-
LICHCTBOBAHUS U NPOQECCHOHAIBHOM
peammzanuu. [loHMMas cCymHOCTBH Tpa-
Ba, B OTAENBHBIX CIIy4yasX €ro HecoBep-
LICHCTBO, IOPHUCT SBIETCA OCOOCHHBIM
CyObEeKTOM IPaBOBOH  HAEHTUYHOCTH.
OcymiecTBisis NpoQecCHOHAIBHYIO Jesi-
TEIIBHOCTb, IOPUCTBI, K COXKAJICHUIO, Ya-
CTO CTaHOBATCS CyOBEKTaMHU JICBHAHTHO-
TO MOBE/ICHUS, HCIIONB3Yys «BHETIPABOBHIE
3aKOHBI», UMesl HeOOXOIUMbIe 3HAHHUSA 00
0COOCHHOCTSIX TIpoIiecca UX BO3MOKHOM
peanu3anum.

Ha npaBoBbIe 4yBCTBa IPOCTHIX CyOb-
€KTOB BIIMSET Mepa CTPOTOCTH 3aKOHA.
Ona oGecrnieunBaeT oOUMK TPaBOIOPSI-
JIOK U IIPAaBOBYIO CTaOMWIBHOCTS. [To3uiius
MIPOCTBIX CYOBEKTOB KIIACCUPUIUPYETCS
KaK NOBEPXHOCTHAs MJI HEIOPUINYECKasl.

IIpaBoBasi MAECHTUYHOCTH IO CBOECH
MIPUPOJIE SIBISETCS MPOILYKTOM HHTEIUICK-
TyalbHON AEATeNbHOCTH denoBeka. OHa
0TOOpakaeT CONMAIBLHO-TIPABOBYIO CYIII-
HOCTh JTUYHOCTH. OCHOBHBIM YCIIOBHEM
(hopMHpOBaHUS TIPABOBOH HACHTHIHOCTH
SIBJISIETCS] IPEObIBAHUE JINYHOCTH B COOT-
BETCTBEHHBIX COLMAIIBHBIX YCIIOBHUSX, €€
MOTPY’KEHHE B HEOOXOIMMBIC COLMAIIb-
HbIC NPAKTUKH, KOTJA MPUBIEKACTCS ca-
MOCO3HaHHUE, KOTOpoe 0a3upyercst Ha To-
3UTHBHOI OLICHKE NPABOBBIX MHCTUTYTOB
[2, c. 132]. Takue npemycnoBusi B MOJ-
HOW Mepe HaOIIoIAoTCsl TOJIBKO B cdepe
OCYIIECTBICHUS IOPUANYIECKON TeaTelNb-
HOCTH.

WmenHo ropuaudeckoe o0pa3oBaHUe,
IOpHIMUYECKast AATEITHLHOCTD KaK CUCTEMa
FOPUIMYECKH 3HAYAIINX, 3aKOHOAATEIIHHO
perlaMeHTHPOBAaHHBIX ICUCTBHH W OTe-
pauuii, HamnpaBICHHBIX Ha YJIOBIIETBOpE-
HHUe MyOJMYHBIX U YaCTHBIX HHTEPECOB,
UTPAlOT POJb TEX COLMAIBHBIX YCIO-
BUil, B KOTOpPBIX (DOPMHUPYETCS BakHAs
Pa3HOBUAHOCTh  IIPABOBOM  MACHTHY-
HOCTH — mpodeccHoHanbHas IMpaBoOBas
UJICHTUYHOCTb.

Ousngeckne muna (CyObeKTHI MpaBa)
KJIacCCH(HUIUPYIOTCST KaK MPOCTHIE (JIHIIa,
KOTOpBIE BIIAACIOT XapaKTEePUCTUKOH —
MPaBOBOM HMJICHTUYHOCTBIO, OJHAKO HX
npodeccuoHanbHasl  JAEATeNBHOCTh  HE

CBSI3aHA C IOPHUCHPYACHLMEH) W Clelu-
anpHble (MPEACTaBUTENN IOPUITYECKUX
npodeccuii). CoracHo 3TOMY IEIeco0-
Opa3HO BBLICNATH TAKOH IOJBH[ HPaBO-
BOW MIGHTUYHOCTH, KaK MPO(eCCHOHAIb-
Hasl IPaBOBasl HICHTUIHOCTb.

[lo mHameMmy MHEHHIO, IOPUANIECKHE
mpodecCuyt MOTYT KJIACCH(UITMPOBATHCS
110 pa3HbIM KpuTepusiM. COOTBETCTBEHHO,
MOXKEM TOBOPHUTH TAaKKEe PO OTIEIBHBIE
MOABH/BI MTPOPECCHOHANBEHON ITPaBOBOIT
U/ICHTUYHOCTH.

Ilo cremeHu MOCTYITHOCTH FOPHJIH-
4yeckol nmpodeccun npodhecCHOHATbHYIO
MIPABOBYI0 HJICHTUYHOCTh MOXHO pa3-
JIeUTh Ha Takue BUABL 1) TPaBOBYIO
UACHTUYHOCTh OPHCTa C OTKPBITHIM
JIOCTyHOM (aJBOKaTa, IOPHCKOHCYIBTA);
2) mpaBOBYIO HACHTUYHOCTH IOPUCTA, JO-
CTYII K KOTOPOMY OTpaHHYeH (HOTapHyc,
IIPOKYpPOP); 3) MPaBOBYIO HIACHTHYHOCTD
IOPUCTa, JIOCTYH K KOTOPOMY 3aKpBIT
(cympst).

Ilo oTHECEeHHOCTH K TrOCYIapCTBEH-
HOH cityx0e podecCHOHAIBHYIO PaBoO-
BYIO MJIGHTHYHOCTb Pa3/JeiIsI0T Ha MPaBo-
BYIO MJCHTUYHOCTb IOPUCTA, KOTOPBIH
paboraer B TocymapCcTBeHHOU cdepe, U
MPABOBYIO MACHTUYHOCTBH IOPUCTA, KOTO-
pBIif paboTaeT Ha JHYHBIX OCHOBAHUSX.
B 3aBucumocTH OT ypoBHSI 00pa30BaHUs
U KBaM(UKaUK FOpUARYECKHe mpodec-
CHH Pa3IeIsIIoTCs Ha TaKue, KOTOPBIE Tpe-
OYIOT BBICIIIETO IOPHMYECKOTO 00pa3oBa-
HUSI, ¥ Takue, KOTOpble TPeOyroT, Kpome
0o0pa30BaHusl, JOCTH)KCHUS OIpe/eseH-
HOT'O BO3pacra, cTaka, onbita paboThl Ha
COOTBETCTBEHHOM JJOJKHOCTH.

Xots cylecTByeT MHOXKECTBO Kiiac-
cUpUKALUI OpUIMYECKHX Tpodeccui,
NPaBUJIBHBIM, C Hallled TOYKM 3pEHUs,
SBJISETCS TOHMMaHHE NPOeCcCHOHANb-
HOHM NPaBOBOM MIAEHTHUUYHOCTU KaK MHTE-
rpaTiuBHOTO (POPMHUPOBaAHUS, KOTOPOE BCE
K€ 00BEUHSCT UX MPEACTaBUTENEH, TIPH
9TOM HE HCKJIIOYasi HEKYIO CIICIU(HKY.

Bce ropuagmueckue mpodeccuu 1o
CBOEMY CMbICITy OOBEIMHEHbI OOLIHUMHU
KayeCcTBAMH, MX OHTOJIOTMYECKHM 3aJ1a-
HHEM SBJSIETCS 3allliTa OCHOBAaHWMH Ipa-
Boropsaka. COOTBETCTBEHHO, NpecTa-
BUTENN BCEX IOPUANYECKUX npodeccuii
0o0beIMHEeHBl OOIIMM KadeCTBOM — IIPO-
(eccHOHANBHOI TIPaBOBOW HICHTUYHO-
CTBIO, KOTOpasi, 0003Hauast IIPaBOBYIO Ca-
MOCTB IOPHCTa, BIMSET HA €Tr0 MPaBOBOE
MBIIIJICHHE, TIPAaBOBOE TIOBEICHUE W BBI-
ITOJTHEHHE UM COOTBETCTBEHHBIX Mpodec-
CHOHAJIBHBIX 00513aTEIIbCTB.

HGHB}O OCYLICCTBJICHUS BCEX BUIOB
IOpHHH'{@CKOﬁ JCATCIIBHOCTU  ABJIACTCA

YIOPSIIOYEHHE,  COIIacOBaHWE  oOlie-
CTBEHHBIX OTHOIIEHUH MO OTHOIIEHHIO K
TpeOOBaHMSAM IpaBa, PEIICHHE KOHKPET-
HBIX JKU3HEHHBIX CUTyalllil U yAOBIIETBO-
peHne Ha 3TOH OCHOBE MHANBHAYaIbHBIX,
TPYHIOBBIX U OOIIETOCYJapCTBEHHBIX MO-
TpeOHOCTEN U UHTEPECOB.

Mexanusm QopmupoBanus mpodec-
CHOHAJIBHOM NPAaBOBON HACHTUYHOCTH
(IpaBOBOM MAEGHTUYHOCTHU CIEIHAIBLHOTO
CcyObeKTa — IOPUCTA) B OCHOBHBIX acIIeK-
Tax COBIIAJIAET ¢ MEXaHU3MOM (hOPMHPO-
BaHMs MPABOBOM MAEHTUYHOCTHU MPOCTHIX
CyOBEKTOB.

Mexanusm (HOpMUPOBAHUS TIPABOBOI
UJICHTUYHOCTH TPHHATO 0003HAYaTh Kak
IPOIIeCcC NMPAaBOBOK MACHTH(HKALUHU, YTO
SBJIAETCS 00s3aTEIbHON U HEOThEMIEMOiT
YacThI0 MEXaHM3Ma IPaBOBOH colanu-
3auu. MexaHusm (OpPMHPOBAaHUS IIPO-
(heccHOHAIBHON TPAaBOBOW HAEHTUYHO-
CTH — 3TO CHOCO0, MPOLECC JTOCTHKEHHS
IIPaBOBOM MJIEHTUYHOCTH KaK JOCTHTHY-
TOM B Ipolecce BTOPUYHON NpaBOBOM
CoLMaNN3alUU KaueCTBEHHOM XapaKkTepu-
CTHUKH JINYHOCTHU IOPHUCTA.

IMpaBoBasi uaeHTH(UKAMSA KaK OIUH
U3 JJIEMEHTOB MEXaHH3Ma IpPaBOBOH co-
[UAIN3alil HE TOIBKO (OpMUPYET, HO
U OCyHmECTBISeT (DYyHKIMOHHPOBAHUE
HUACHTHYHOCTH JIMYHOCTH HA IPOTSHKSHUH
€€ CO3HATEIbHOM KHU3HU.

ITpaBoBast MueHTH(UKALMA IO CBOCH
CYHIHOCTH SIBIISIETCS IPOLIECCOM ITPOBEP-
KH MCTMHHOCTH CaMOOIIPEACNICHUS CyOb-
€KTa TpaBa B €ro IIEHHOCTHO-CMBICIIOBOI
HanpasiaeHHocTH. OHa HampaBieHa Ha
(hopMHpOBaHUE WHIMBUYAILHOCTH, 00-
YCIIOBJIICHHOW MHTEpUOpHU3allUeil TMpaBa
KaK LIEHHOCTH.

IMpaBoBasi uaeHTH(UKALUS KaK Me-
XaHNU3M (POPMHPOBAHMS MPOPECCHOHATB-
HOI NpaBOBOM HMIEHTUYHOCTH SBISETCA
OZIHOBPEMEHHO IIPOLIECCOM CaMOIIO3Ha-
HUA 1 camonpeseHTanuu. OT ee 0coOeH-
HOCTEH, OT MpPaBUIBHOCTU IPOTEKAHHS
[PaBOBOM MICHTH(HUKALMU 3aBUCUT CO-
JieprkaHue npodeccHoHaIbHON MPaBOBOiL
UAEHTUYHOCTH, KOTOPOE B CBOIO OYEpElb
OyZieT OIpeAeIUTEeNIbHBIM B BHIOOpE Crie-
[HaJIbHBIM CyOBEKTOM IIpaBa BapHaHTa
[PaBOBOTIO MOBEAEHHUS.

B ropuanueckoil HayKe 4acTO aKLCH-
THUpYeTCsl Ha TPEUMYIIECTBEHHOH poiu
npeJcTaBUTeNe  IOPUAUYECKUX — IIPO-
(eccuii B nporecce NpeACTABICHUAS HIN
3aIIUThl (BO30OHOBIICHUSI) HApYIICHHBIX
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npaB M cBOOOJ, YTO CTaJO NPUYUHON
Gonee TILATEIBHOTO HCCIEJOBAHUS Kak
npodecCHoHaNILHON MPABOBOM HICHTHY-
HOCTH, TaK M IPABOBOW HMJCHTUYHOCTH
JMYHOCTH BOOOIIIE.

Kaxnaplii 4enoBeKk HMMEET BO3MOXK-
HOCTh 00pamarbcs K TOCyJapCTBEHHBIM
WHCTUTYTaM, TaKUM KakK CyHAbl, JpyTHe
[IPaBOOXPAHHUTEIFHBIC OPTaHbl, 3a 3allH-
TOW CBOETo HapylIeHHOTro mpaBa. CtarThst
59 KoHcrurynuu YKpauHbBl HOPSIMO TIPO-
BO3IVIAIIAET [IPABO KA)KA0T0 Ha IIPABOBYIO
noMolb [3], KOTOPYK OCYIIECTBISIOT
topuctbl. B OcHoBHOM 3akoHe VYkpau-
HbI 0003HAYEHO, YTO JJIs1 OOecreueHus
npaBa Ha 3alUTy OT OOBMHCHUS, I
NPeIOCTABICHHS TPABOBO MOMOLIH TIPH
pELICHNH e B CylaxX U APYTHX rocynap-
CTBEHHBIX OpraHax B YKpauHe JCHCTBYET
anBokarypa. Koncturtyrnmeit YkpauHbl 1
IPYTUMH 3aKOHAMH, TaKHUMH Kak 3aKoH
VYkpaunbsl «O0 ajBokarype M aJIBOKar-
ckoit mesitenpHOCTH» oT 05.07.2012 1
Ne 5076-VI, 3akon Ykpaunsl «O mpoky-
parype» ot 05.11.1991 . Ne 1789-X1I, 3a-
KOH YkpauHbl «O cynoycTpoiicTBe U cTa-
Tyce cyaseit» or 07.07.2010 r. Ne 2453-VI
U pyrue, peryiupyroTcsi OT/Ae/IbHbIC BO-
MpOChl 00ECIeUYeHMS 3aKOHHBIX MPaB ye-
JIOBEKa IPU y4acTHH MPOo(eCcCHOHATBHBIX
IOPUCTOB (CyAel, MPOKypOpOB, aJBOKa-
TOB, HOTAPUYCOB U APYTHX CIEIHATBHBIX
CyOBEKTOB).

OT ypoBHS IpodeccuoHann3ma, mpa-
BOBBIX 3HAHHWHU IOPUCTa, YPOBHSI TPABOBO-
r0 CO3HAHMS, COAEpXKaHHsA ero mpodec-
CHOHAJIPHOM IIpaBOBOM HMJICHTHYHOCTH,
MPaBOBOH KYJIBTYPbl 3aBHCHT KaueCTBO
obecriedeHHs: OCHOBHBIX IPaB YeOBEKa
U TpaXJaHWHA, TapaHTHPOBAHHBIX Ta-
KAMH HOPMAaTHBHO-TIPAaBOBBIMH aKTaMH,
kak OOmas nexjapanys mpaB 4eloBeKa
(OOH, 1948 r.), MexayHapoIHBII MaKT
0 TPOKIAHCKUX M MOIUTHUCCKUX TpaBax
(OOH, 1966 r.), MexayHapoaHbIif MaKT
00 YKOHOMHUYECKHX, COLTUANIBHBIX U KYIIb-
TypHbIX npasax (OOH, 1966 r.), Kousen-
LM O 3alUTE NIPaB YeI0BEKa 1 OCHOBHBIX
cBobox (Coser EBpomnsbl, 1950 1), a Tax-
K€ HAI[MOHAJIBHBIM 3aKOHO/IATEeNIbCTBOM
YKkpauHsl.

IOpucrt, kak u HeKuit Ipyroi cyObeKT
NPaBOBOI MIEHTUYHOCTH, HAJENEH pa3-
YMOM, JIMYHOM BOJICH U IIPABOCO3HAHUEM.
Taxo¥ mogxon 3akiaagbIBaCT OCHOBAHUS
KOHIICTIITUHA TIPABOBOM HICHTUYHOCTH M
MI03BOJISIET IPOAHATIM3UPOBATE Mpodeccu-
OHAJBHYIO IOPHIMUECKYIO AEATeILHOCTD
COITTaCHO CYOBEKTHBHOW TOUYKE 3pEHUS,

OIIPE/IeNIUTh NPUYUHBI TaK Ha3bIBAGMOW
«BHETIPABOBOM IOPUANYECKON JICSTEIILHO-
CTH», a TaK)Ke TOoNpoOoBaTh pa3padboTaTh
pexoMenpamu Uit d3GpPeKTUBHON GOpb-
ObI ¢ yKa3aHHBIM (DEHOMEHOM.

Ha ¢one npodeccnoHanbpHOM mpaBo-
BOH CO3HATEIILHOCTH IONPOOYEM BBIsIC-
HHUTh NIPUYUHY JICSATEIBHOCTH B YKpanHe
OONBIIIOT0  KOJIMYECTBA «BHEIPABOBBIX
FOPUCTOBY, YTO SIBIISICTCSI OJHOM M3 OC-
HOBHBIX TPHYMH KpPHU3KCaA TPABOMOPS/I-
Ka B HameM rocynapcrse. IIpoOGnemsi ¢
NPaBOIOPSIIKOM B YKpawHE SBIAIOTCS
MOCJI/ICTBUEM KpU3HCa MPaBOBOH HEH-
TUYHOCTH, PacIPOCTPAHEHHOTO B IOPUIHU-
YECKOM JIeTeIbHOCTH HeYBaKEHHUS K Ipa-
BY, HU3KOH MPaBOBOM KyJIbTyphI FOPUCTOB.

B cBs3u ¢ 3aHUMaeMON TOJKHOCTBIO
Ha MPOQECCHOHANIBHBIX FOPHCTOB BO3JIO-
JKeHa MHCCHUSI 00€CIICUeHHUS IPABOIIOPSI/I-
Ka, OCYILECTBIICHHUS 3aIUTHI [IPaB U CBO-
60/1 YeTIOBEKa M IPaXJaHHHA C TIOMOIIBIO
FOPUANYECKOTO HHCTPYMEHTAPHSI.

B name Bpemst mpoucxonut 6opnda ¢
HapaJioKCalIbHbIM SIBJICHUEM, HEJJOIyCTH-
MBIM JUISl TOCYapCTBa, KOTOPOE IIPOBO3-
riamaer ce0s Kak npaBoBOE, IEMOKPATH-
YeCKoe M COLMAIILHO OPUEHTHUPOBAHHOE.
IIpaBoBass MICHTUYHOCTH IOPHCTA, €roO
NPaBOCO3HAHKME U NPABOBAasi KyJIbTypa, B
OTIMYME OT HPOCTHIX TPaXKIAH, JIOJKHBI
(hOpMHPOBATHCS O] BIUSIHUEM FOPUJIH-
yeckoro oopasoBanus. OnHako B YkpauHe
6OoJbIIOe KONMYECTBO IPOQeccCHOHANb-
HBIX FOPUCTOB, MOJIB3YSICh HECOBEPIICH-
CTBOM MWJIM BO3MOXHBIMU IIpoOenaMu B
JICUCTBYIOILIEM ~ 3aKOHOJATEIbCTBE, pa-
00TalOT C 1ENbI0 JTMYHOrO O0OraIieHus,
UTHOPUPYS OCHOBOIIOJIOKHbIE MPUHIUITBI
IOPUANYECKON IeSITEIbHOCTH U HE CIIEYsE
JyXy 3aKOHa.

A. Kocrenko ormeuaet: «Maeonorus,
KOTOpasi OTphIBaeT «OyKBY» 3aKOHa OT
«JyXa» 3aKOHa, TO €CTh BBIIACT IIPABOBYIO
BUIUMOCTh 33 MPABOBYIO ICHCTBHUTEIIb-
HOCTb, Ha3bIBACTCS FOPUANYCCKHM MO3H-
THBU3MOMY [4, c. 187]. DTa maeonorus,
10 MHEHHIO YY€HOTrO, OTKPBIBAeT IyTh K
370yNOTPEOICHUSAIM 3aKOHOAATEILCTBOM.
A. KOCTEHKO MILET IPUYMHBI MOSBICHUS
TaK Ha3bIBAEMBIX «BHENPABOBBIX IOPHU-
CTOB» B HENPABUIILHO OPraHN30BAHHOM
ropunueckoM obpazoBanuu. CoriiacHO
3TOMy OopuaudecKkoe oOpa3oBaHHUE, OC-
HOBaHHOC Ha HJCOJOTHUH FOPHIMYECKOTO
MO3UTHUBH3MA, TOPOXKAACT THUI Mpodec-
CHOHAJIbHBIX FOPUCTOB-TIO3UTHBUCTOB
(«BHEIPABOBBIX IOPUCTOBY), KOTOpPbIC Ha
MpaKTHKEe 00ECHEYNBAIOT FOPHITICCKYIO

MARTIE 2015 || 44

MOJJICPKKY «TEHEBOH» OJKOHOMHKH U
ke O00ECIeUUBAIOT HOPHIMUECKOE CO-
MPOBOXKJICHHUE OPraHN30BaHHOM MPeCcTyII-
HOCTH, JKOHOMHYECKOW MPECTYIHOCTH,
KOPPYIIHH U JPYTHX MPABOHAPYIICHUH.

Omnwupasich Ha MHEHHE y4eHOTO, 000-
3HAYUM, YTO YACTHYHO PA3PEIIHUTh MPO-
OnmemMy mpaBOBOTO 00Pa30BaHUS JCHCTBU-
TEJIEHO MOYKHO, BHEJIPSISt B 00pa3oBaTelb-
HYI0O TIpOTrpaMMy OoJIbIliee KOJIHMYECTBO
MPaBOBBIX JWCIMIUINH, HAleJIeHHBIX Ha
(opmupoBaHHE HE TONBKO TMpodeccHo-
HaJIbHBIX, HO U JINYHBIX KauecTB Oy/yIie-
IO IOPUCTa, TAKHX KaK MPOQecCHOHaNb-
Hasl [IPaBOBasi KyJIbTypa, MPOPeCcCHOHANb-
Hasl IPaBOBasi UACHTHUYHOCTb, Mpodeccu-
OHAJIBHOE TPABOCO3HAHUE, JTYyXOBHOCTb,
PETUTHO3HOCTh U JPYTUE BAKHBIE Kade-
ctBa. JoKHOE pa3bACHEHHE NEHHOCTH
MpaBa JDKET B OCHOBY ITPABOBOTO MHPO-
BO33peHUs OyIyIIero [opucTa, HAIeIuT
€ro CymIHOCTh B CTOpPOHY a00pa, a ero
MpoeCCHOHANBHYIO JISTEIbHOCTh — B
CTOPOHY COOTBETCTBUS «JIyXy» 3aKOHA.

BaxHo mnomyepkHyTh Ha HEOOXOIH-
MOCTH Tiepeli pepOpMHUPOBAHUEM Ha-
LMOHAJIILHOTO TIPaBOBOrO 00pa30BaHUs
OCYILECTBUTH BCECTOPOHHEE HAYYHOE OC-
MBICJICHHE FOPUANYIECKOro 00pa30BaHUs
¢ yueToM MupoBoro omneta. H. Onnmen-
Ko noguepkuBaeT: «B Ykpaune ceronss
MOKEM HaONI0aTh TOJTHYI «OOJIe3HEH-
HOCTB» B c(epax IPaBOBOTO PEryIHpo-
BaHUs, peajn3aliy IpaBa, MPUMEHEHUS
paBa, KOTOpOe OOBSCHUTH TPYAHO, €CITN
YUUTHIBATH TOJBKO HENOCTATKH TEX MU
JIPYTHX IPaBONPHMEHHUTEIILHBIX MeXa-
HU3MOB. OObBSCHEHHE YaCTHYHOH WIH
MOJHOM HeJeecrocoOHOCTH  3aKOHOA-
TEJIbHBIX HOPM CJIEyeT MCKATh U B IMO-
[MOHAILHO-BOJIEBOH  cpepe  pa3BHUTHUS
U OKU3HEACATCIBHOCTH WHAUBUIYYMa»
[5, c. 5-6].

MpupoBble TEHICHIUH PA3BUTHS CO-
BpEMEHHOI IPaBOBO HayKW YETKO Ha-
MpaBlIeHbl HAa TyMaHW3AIMIO IIpaBa.
Ha ¢one Takoif rymMaHum3anmu ¢ IOMO-
LIbI0 KATETOPHUY MTPABOBOH HICHTUIHOCTH
HIIIEM IPUYUHBI IEBUAHTHOT'O MTOBEACHUS
KaK B HENPaBWIBHO MPOBEICHHOM IIPO-
Lecce TPaBOBOW COLMANM3AIMU, TaK M
B (DU3UKO-TICHXOJIIOTHYECKHX OCOOCHHO-
CTSX JHMYHOCTH, COLHUAILHO-DKOHOMHYE-
CKUX, HONUTHYECKHUX YCIOBHSIX €€ )KU3HH.

B koHTeKkcTe HCcrenoBaHHS TPaBO-
BOM WAEHTHYHOCTH HACTpaWBaeMcs Ha
HeoOxoauMocTh  Oonee  yrayOneHHO-
ro M3y4eHHs CYObCKTHUBHBIX MPHYUH
3JI0yTIOTPEOICHNUST IOPUCTAaMHU  IIPaBOM.
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W3ydeHus: CymHOCTH JIMYHOCTU CYOb-
€KTa, KOTOPbI yUUTCS Ha IOPUCTA WIH
YK€ OCYLIECTBISIET MPOPECCHOHANBHYIO
IOpUINYECKYIO  JIeATENbHOCTh, 4Yepe3
KPUTEPUH YECTHOCTH, TOPSIAOYHOCTH,
OTBETCTBEHHOCTH, O0IIEH KyIbTypHI Cce-
roJHsl 4Ype3BblYaliHO BakHbI. B cucre-
Me JEHCTBYIOIIMX HOPM TIIpaBa BakKHO
YUNTHIBaTh I[IEHHOCTHBIE OpPHEHTAINH,
YCTaHOBKH, MOTHBBI, a TaKXe JIpyrue
BHYTPEHHHE IICHXOJIOTHUECKHE MeXa-
HHU3Mbl UHIUBUAYAJIbHOTO IOBEACHUS
[6,c. 111].

dopmupoBaHHEe JTHYHOCTH KaK CyOb-
eKTa MpaBa, e MPaBOBON MACHTUYHOCTH
OCYIIECTBIISICTCS B KOHKPETHBIX COIHO-
KyJIBTYpHBIX yCIIOBHUsX. KagecTBo mpaBo-
BOro 00pa3oBaHMs, 4aCTOE HCIIOIb30Ba-
HUE IOPUANYECKOTO HHCTPYMEHTApHS B
nporecce MpopecCHOHAIEHON eaTelNb-
HOCTH IOPHCTOB, KBaJU(HKAIMS, COIHU-
QIIbHO-DKOHOMHUYECKUE YCIIOBUS JKU3HH
IOpHCTa, BO3HArpaXKJeHHWE 3a €ro jes-
TEJIbHOCTh, JIMNYHbIE KauecTBa — BCE ITO
KpUTEpUH, KOTOpble HE B OTAEJIBHOCTH,
a B KOMILJIEKCE BIMAIOT Ha Ka4eCTBO MpO-
(eccroHaNIbHON TMPABOBON HACHTHIHO-
ctu. Cpenu couMaIbHO-3KOHOMHYECKUX
JNIETEPMHUHAHTOB, KOTOPBIE OMPEACTSIIOT
po()eCCHOHATIBHYIO  [IPABOBYIO  MJICH-
TUYHOCTh, HAXOIUTCA TaKKe YypPOBEHb
OIUIaTHl Tpy/la IOPHCTOB, KOTOPBIE pado-
TAIOT B TOCYJapCTBEHHBIX OpraHax MIN
yupexaeHusx. Henamanexxammii ypoBeHb
OIIIaTHl TPyJa MpoQecCHoHATBHBIX I0pH-
CTOB, KOTOpPbIE 3aHMMAIOT IOCYAAapPCTBEH-
HBIE JIOJDKHOCTH WJIM PabOTAIOT B CUCTEME
MPaBOOXPAHUTENBHBIX OPIraHoOB, pa3py-
11aeT OCHOBAaHUS MX MPaBOBOU MAEHTHY-
HOCTH, BIIUSIET HA 4yBCTBO COOCTBEHHOTO
JIOCTOMHCTBA H3-3a MOTEPH YYBCTBA IICH-
HOCTU IOPUIMYECKON NeATeNbHOCTH. B
YCIOBUSIX ~ COLIMAIEHO-KOHOMHYECKOI
HECTaOMIBHOCTH 9TO YacTO IOPOXKIAeT
TaKkpe COLMAIbHO HEIOIyCTUMEIE SIBIIE-
HUS, KaK KOPPYILHs, 3JI0yNoTpediIeHue
MPaBOM, YTO BEI3BIBACT HAPYIIEHHE TIpaB
U 3aKOHHBIX HHTEPECOB MpaB I'paxkIaH U
CTaBUT I0J] YTrpO3y MPaBONOPSJIOK B Lie-
JIOM.

Henbio npodeccroHanbHOM OPUIH-
YECKOM JICATEILHOCTH IOJDKHO OBITh YIIO-
psAnoOYeHUe, CcoracoBaHUE OOILIECTBEH-
HBIX OTHOIICHHUIl K TpeOOBaHUSAM IpaBa,
peleHne KOHKPETHBIX KU3HEHHBIX CHUTY-
aluil U yIOBJIETBOPCHHUE HAa DTON OCHOBE
HWH/INBUTYaJIbHBIX, TPYHIIOBBIX M 0OIIe-
roCyapCTBEHHBIX NOTpeOHOCTEH 1 HHTe-
pecos.

BoiBonbl. IIpodeccuonanbhas mnpa-
BOBAasl UAGHTUIHOCTD — ITO Ka4eCTBEHHAsI
COLMANBHO-TIPABOBAs  XapaKTEPHCTHKA
IOpHCTa, HEKOE HHTErpaTuBHOE (hOPMHPO-
BaHME, KOTOPOE BIMSET Ha €ro MmpaBoOBOE
MBIIIJICHWE, TPAaBOBOE IOBE/ICHHUE, HC-
MOJIHEHUE MPO(ECCHOHATBHBIX 00s3aH-
HocTell. HanpasneHHOCTh (TO3MTHBHASA
WIM HeraTHBHast) INpoQecCHOHAIBHON
[IPAaBOBO WICHTUYHOCTH CyObEKTa BIIUS-
€T Ha CTPOT0e U HEYKJIOHHOE COOMIO/ICHUE
IOPHCTOM 3aKOHOB, UCIIOJIb30BaHUE CBOE-
ro npo)eCCHOHAMM3MA C [ENBIO 3aIUThI
mmpaB U cBOOOJ YENOBEKAa, a HE C IETBI0
3II0yTIOTPEOICHHS TTPABOM.

WneansHON mpennochluikoi (opmu-
poBaHusa TpodecCHOHATBHON IPaBOBOIT
HUACHTHYHOCTH, BBICOKOTO YPOBHS TIPaBoO-
BOM KyJIBTypBl M IIPAaBOCO3HAHUs Ha Mep-
BBIH B3IVIAAJ SIBISIETCS FOPHIMYECKOEe 00-
pa3oBaHME KaK 3JE€MEHT IPaBOBOrO BOC-
nuTaHus. 3HaHUE O MPAaBOBOW HMJIECHTHY-
HOCTH Hapsily ¢ IPaBOBbIM BOCIIUTaHUEM
U TPaBOBBIM 00pa3oBaHueM (OKYCHUPYET
BHHMaHUE Ha JIMYHBIX, CYyOBEKTHBHBIX
KayecTBaX M OCOOCHHOCTSX OTACNIBHOM
JUYHOCTH.

OpHako TPHUXOTUTCS KOHCTATHPO-
BaTh, YTO OCHOBHOI NpoOiIemMoii Tocy-
JTapCTB IEPEXOIHOTO THUMA, KaKUM SIB-
nseTcs W YKpaumHa, OCTaercss TO, 4TO
JiesTeNnbHOCT, B cepe mpaBa HOCHUT
HE CTOJIBKO IPAaBO3ALIUTHBINA, CKOJIBKO
yIpaBIeHYeCKHi Xapakrep. JTo, 0Oe3-
YCIIOBHO, HETQTUBHO BIIMSAET Ha MPOIECC
(GOpMHUpPOBaHMS JMYHOCTH IOPUCTA Kak
BaXHEHIIIETO CHENHAIbHOTO CyOBEeKTa
[IPaBOBOM JKU3HHU.
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COCTOSAHHUE ITPECTYIIHOCTHU B CPEJIE
HAPTUHHBIX 1 COBETCKHUX PABOTHUKOB YKPAUHbBI
BO BTOPOH MOJIOBUHE 1940-X — B HAYAJIE 1950-X I'T.,

Cepreii CABJIYK,
KaHIUJAT FOPUIUYECKUX HayK,
JOLIEHT Kadeapsl rpakIaHCKOro Mpasa U mporecca
XMGHBHI/IL[KOI‘O YHUBEPCUTETA YIIPABJICHHUS U IIpaBa

Summary
The article analyzes the main factors that determine the state of crime and criminal acts motivated Party and Soviet officials in
Ukraine in the second half of 1940 — at the beginning of the 1950s. Highlights the quantitative characteristics of criminality, as well
as determine the relationship between different types of crimes. It is set that facts of misappropriation of property of collective farms,
state farms and separate citizens carried out leading party and soviet workers in the conditions of existence of circular bail in their
environment and proper practice of skilled work.
Key words: criminology, unlawful behavior, criminal offence, state crime, active against crime, qualification of crimes.

AHHOTaNMA

B crarbe npoaHaaM3MpOBaHbl OCHOBHBIC (hAKTOPBI, KOTOPBIE ONPEACIISUIN COCTOSHUE NPECTYITHOCTH U MOTHBALMIO IIPECTYIHBIX
JIEHCTBUH MApPTUIHBIX U COBETCKMX pPAaOOTHUKOB YKpawuHBI BO BTOpoi monoBuHe 1940-x — B Hawane 1950-x rr. OcBemiensl Konmae-
CTBEHHBIC XaPAKTEPUCTUKU COCTOSIHUS PECTYITHOCTH, a TAK)KE ONPE/ICIICHO COOTHOLICHHE MEX/Iy Pa3HbIMH BU/IAaMHU TIPECTYIIIICHHH.
HasBaHbl 0OCHOBHbIE (h)aKTOPBI, KOTOPBIE MPEIATCTBOBAIN IPOTHBOACHCTBHIIO COBEPIICHHIO PECTYIICHUH TapTUHHBIMU U COBETCKHU-
MH paOOTHHKaMH. YCTaHOBICHO, YTO HE3aKOHHOE MPHUCBOCHHUE MMYIIECTBA KOJIX030B, COBX030B M OTAEIBHBIX IPAKIaH PyKOBOISIIH-
MU NAPTUHHBIMH M COBETCKUMHU PAOOTHHKAMHU OCYLIECTBISIIOCh B YCJIOBHUSX CYLIECTBOBAHMS KPYTOBOM IOPYKH B X CpPEJe U COOT-
BETCTBYIOLICH MPAKTHKH KapOBOW pabOThI.

KiioueBble c10Ba: KpUMHHOJIOTHS, TPOTHBOIIPABHOE TOBE/ICHHUE, YTOJIOBHBIE MTPECTYIUICHHS, COCTOSTHUE ITPECTYIHOCTH, ITPOTH-
BOZICICTBHE MPECTYIHOCTH, KBATU(UKALNS [IPECTYIUICHUH.

]:[OCTaHOBKa npodaembl. Bo
BTOpoi nosioBuHe 1940-x rr. B
VYkpauHe cioxuiack cutyanus B chepe
KOMIIJIEKTOBAHMSI KaJpPOB MapTHUHHBIX U
COBETCKHUX pPaOOTHUKOB, KOTOpas IJIaB-
HBIM 00pa3oM ompejesiyia KOJIHYeCTBO
U XapakTep MpecTYIICHHH, coBepIIae-
MbIX wMH. KpaliHe HeraTUBHO Ha JcH-
CTBHS MHOTHX MAPTHIHBIX U COBETCKUX
PYKOBOIUTENEH BIWsUIa WACOIOTHYE-
ckas pabota, KOTOpas mpexycMaTpuBa-
na QGopMHpOBaHHE HEraTHBHOTO OTHO-
HIEHHs] K )KUTEISM 3amaJHOyKpPauHCKUX
obsacTeil BO BpeMs TaK Ha3bIBAEMOIO
Ipolecca «COBETU3aLUW», KOrjaa Jis
YCUIJIEHHUS COBETCKON BIacTH B peruo-
HEe BeJlach aKTHBHAas 0opb0a ¢ yKpauH-
CKMMM TOBCTAHIIAMH, OCYIIECTBISUINCD
MacCOBBI€ JEMOPTAIUU U HAacaXJanach
Konxo3Has cuctema. IIpu sTom mpecty-
IJICHUS IpeACTaBUTEIEH MapTUHHBIX U
COBETCKHX PaOOTHHKOB BCSYECKH CTa-
paiuch He ImpegaBaTh orjiacke st Gpop-
MHPOBaHHUs MO3UTHBHOTO 00pasa CoBeT-
ckoit Bnactu. OHAKO B psjie CiydaeB
YPOBEHb HOATOTOBKM, OOIIMX 3HAHUH U
MOHATHH O CIPaBeAIUBOCTH NPUBOIUI
K TOMY, UYTO MPEJCTaBUTEIN COBETCKOM
BJIACTH, MOJIB3YSCh CIIYKEOHBIM T10JIOKE-
HUEM, COBEpINAIN MPEeCTyIIeHUs pas-
JUYHON CHJIBI TSXKECTH, KOTOPBIE IOy~
YaJgyu MHAPOKYIO OTTIACKy, TOJTOMY pas-

Oupanucey Ha 3acenanus LleHTpaspHOTO
komuTeTa KOMMyHHCTHUYECKOH MapTHH
(6ompmeBrkoB) Yikpauus! (mamee — LK
KII(6)Y). ImenHO 3TH MaTepuaisl 10-
[ajajy B «CEKPETHbIE MAIIKN», KOTOpbIE
OBLTM pacceKkpedeHbl Toubko B 1992 .
Hx copepxumoe MO3BOJISIET € BBICOKOM
CTENEHbIO JIOCTOBEPHOCTU OIPEICIUTh
KOJINYECTBO U XapaKTep MpecTyIUICHH,
COBEpIIAEMBIX MapTUHHBIMU U COBET-
CKUMH pabOTHHKAMHU.

CocTosiHHe mHccaegoBanus. Teo-
peThyecKyr 0a3zy HUCCIEIOBaHUSI CO-
CTaBJISIOT pabOTHl COBPEMEHHBIX yKpa-
WHCKHMX WCClIefioBaTele H 3apy0ex-
HeIX kpumuHomoroB JI. Ilecrakona,
I1. Muxaiinenka, 1. @puca, A. 3akanioxa,
I'. [lluxanmosa, KO. ArTonsHna, M. ba-
Oaesa, JI. /laBbiaenka, B. 3enenHernkoro,
N. Kapnena, B. Kyapsasuesa, B. Jluxo-
noba, B. Jlyneena, I1. OpmnoBa. Otaens-
HbIE aCTIEKTHI IPOOJIEMBI MPEACTABICHBI
B uccinenosanusix B. bapana, B. Jlanu-
nenka, O. Jlenaprosuua, O. Manspuyxka,
M. YonoBckoro, KOTOpbie B OCHOBHOM
pacKpbIBali  HE3AaKOHHYIO  JIESTElb-
HOCTb MpPEICTAaBUTENCH NapTUHHBIX M
COBETCKHX OPTraHOB BO BpPEMS «COBETH-
3aIUK» 3araJHOyKPamHCKUX oOiacTeit
[1;2;3;4;5;6;7].

AKTYaJlbHOCTh TeMbI HCCJIeJ0Ba-
HHUSl 3aKJI0YaeTCs B TOM, YTO 3HAHHS

PO XapakTep M CIOCOOBI coBepIIe-
HOS TIPECTYIUICHUH MpeICTAaBUTEIIMHI
CTPYKTYp BJIACTH HE TOJIBKO MOMOTAIOT
Opranu3oBarb 3(QQPEKTUBHOE NPOTHUBO-
JeHCTBUE NMPECTYNHOCTH, HO U TIO3BOJIS-
0T COCTaBUTh MHEHHE O HEOOXOIUMBIX
TpeOOBAaHUAX K KaHAMJAaTaM Ha OTBET-
CTBEHHBIE IIOCTBl B paMKax KaJpoOBOH
paboter. [Ipu 3TOM OTHUM U3 yCIOBHUI
MOCTPOEHHUsSI TPABOBOTO TOCYIAapCTBa
SIBISICTCS COONIOCHUE 3aKOHOB Tpel-
CTAaBUTEJSIMH BIACTH, COOTBETCTBYIO-
mee WX pearnpoBaHHe Ha HE3aKOHHBIE
JNEHCTBUSI TOAYMHEHHBIX HE3aBHCHMO
OT WX CIy’)KEOHOTO TOJOXECHHS W POJ-
CTBEHHO-3eMJITYECKHX CBSI3CH.

OnHaKo TIOBEJEHHE IIPEACTaBUTE-
Jed BIACTH 3aBUCUT TaKXkKe OT THIA
rocyaapcTBa, MHTEPEChl KOTOPOro OHHU
3amumaT. B ToTanmurapHoM coBet-
CKOM TOCyJapcTBe HEPEIKO UHTEPECH] U
CHOCOOBI TOCTHIXKEGHUS LeJIeH BBICIIMM
PYKOBOJCTBOM HE UMEJIM HUUYETro 00IIe-
TO HE TOJBKO C IMPABOMEPHBIM TOBEJE-
HHEM B paMKaxX OOIIETPUHATHIX IPaBO-
BBIX HOpM, HO U 3akoHamu CCCP. I'maB-
HOI1 3a/1auell ObUIO BBITIOTHEHHE JII000iT
LICHOH pacHopsiKeHUH BBICIIErO Ha-
YaabCTBA.

Lenbro cTaTbm SBISETCS aHAIHU3
KOJINYECTBEHHBIX JaHHBIX O IPECTy-
MICHUSX PAa3JIUYHOM TSKECTH, COBEp-
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LICHHBIX PA0OTHUKAMHU NAaPTHHHBIX U
COBETCKHMX OpraHOB, C OIpeJeleHueM
HauOosiee pacnpOCTPAHEHHBIX CPEIH
HUX M PETHOHAIBHBIX OCOOCHHOCTEH
COCTOSIHMSI IPECTYIHOCTH B YKa3aHHOM
cpele pyKOBOJAUTEIEH.

H3znoxkenne OCHOBHOIO MaTepHa-
Ja. Boromas B KW3Hb TUPEKTUBEI MTap-
THHHOTO LeHTpa, pykosoaurenu KII(0)Y
rocJie OKOHYaHMs BOMHBI ¢ ['epmanueil n
ee COIO3HUKAMU IIPEeXk/Ie BCero ooparmim
BHHUMaHHE Ha YCKOPEHHOE BOCCTaHOB-
JICHHE W KOJIMYECTBEHHOE YBEIMYCHUE
MapTUHHON opraHu3anuu. IT0 TpeboBa-
HUEe OBUIO MPOJUKTOBAHO HEOOXOIMMO-
CTbIO YBEIIMUCHMS KOJIMYECTBA YJICHOB
MapTHH, KOTOPbIE B paMKaX MapTUHHOMN
JTUCIUIUTHHBL  0€30TOBOPOYHO  IPOBO-
WA B KU3Hb BCE PEIICHHS MapTUU U
nmpaBuUTeNbCTBA. B Ykpamne mnomoOHas
HEOOX0AUMOCTh 00yCIaBIMBaNIach TaK-
Ke JKEJIaHHEM YTBEPIUTHCS Ha TEppH-
TOPUU  3alaHOYKPAMHCKUX oOiacTei
n HEOOXOIMMOCTBIO TPOTHBOJACHCTBHSA
pacrpoCTpaHEHHI0 KPUTHYECKHX Ha-
CTPOCHHUH B 00IIECTBE, BBI3BAHHBIX I10-
CJIGBOCHHBIM TOJIOZIOM, KPYLICHUEM Ha-
Nk Ha YIYYIICHUE YCIOBHH JKU3HU
MoCJIe BOMHBI 33 CUET MOCIA0ICHHS J1aB-
JIEHUSI TOTAIUTAPHON CHUCTEMBI, a TaKKe
MAacCOBBIMH JICHOPTALMSAMH U IPOROI-
JKeHHeM OO€BBIX AEWCTBUII Ha Teppu-
TOPUU 3alaJHOYKPaMHCKHX oOnacTei.
BpaxneOHoe OTHOIIEHHE 3HAYUTEIBHO-
TO yKcia )KuTenel 3anagHoi YKpanHsl K
BO300HOBJICHUIO COBETCKOW BIACTH 00b-
SICHSJIOCH HEXKEJIaHMEM OTKa3blBaThCs OT
4aCTHOI COOCTBEHHOCTH, CHOPMUPOBAH-
HBIX JKM3HEHHBIX YCTOEB (B TOM 4YHCIE
U SKOHOMHMYECKOW JIeSITEIbHOCTH), OC-
HOBaHHBIX Ha WHIMBMJYaJIbHOM TpYIE,
YaCTHOCOOCTBEHHHYECKUX  MHTEpecax,
penuruo3noctu. [loaTomy yxe 26 uromns
1946 1. OBUTO TPUHSATO MOCTAHOBICHHE
K BKII(6) «IIpo yBenuueHue maptuu
U TIPO MEPONPHATHUS 110 yCWICHHIO Hap-
THHHO-OPraHU3alIOHHON paboThI C pH-
HateiMu B BKII(0)». YBenudeHus koyu-
YecTBa KOMMYHHCTOB OBbLIO JOCTUTHYTO
ITyTeM MPUHATHS B MAPTUIO OINpE/IENIeH-
HOTO KOJMYECTBA JIIOJCH, KOTOpbIE MMe-
JI BEChbMa OTIAJICHHOE NPECTABICHUE O
COBETCKOM 3aKOHOJATEIbCTBE M BOCHPH-
HUMAaJI YWICHCTBO B IMAPTUH KaK OJUH W3
c1oco00B KaphepHOr0 POCTa MU IOIY-
YEHUs] B CBOE PACIOPSIKEHUE BIIACTHBIX
IIOJIHOMOYHIA.

Ecim koaM4ecTBO KOMMYHHUCTOB B
VYkpaune B utone 1945 r. cocraBisio

okojio 200 ThIC. YEIOBEK, TO B Hayda-
ne 1947 r. — yxe 561 TbIc., a B Havyajue
1953 . — 782 ThIc. Paboune 1 KOJIX03HU-
KM COCTaBJISUIM NPUOIU3UTEIBHO I10JI0-
BHHY D3TOTO COCTaBa, OCTaJbHBIC OBLIH
cayxamumu [6, c. 851]. Imenno takoe
pasaeneHue ABIAETCS OJHHUM M3 JIOKa-
3aTeIBCTB OPHUEHTAIIMH BBICIIETO Map-
THHHOTO PYKOBOJCTBA HAa yBEIWYCHHE
B IEPBYIO OUYepe]lb KOJIMYECTBA CIyXKa-
IIMX, KOTOPBIE COCTOSUTH B mapTuu. [Ipu
9TOM YBEJIHYEHHE KOJIMYEeCTBa KOMMY-
HUCTOB B DPa3HbIX PErMOHAX YKPauHBI
CYLIECTBEHHO OTJIMYAIOCh: OOJBIIUH-
CTBO HOBBIX YJICHOB MapTHUH ObUIN BbI-
XOJIIAMU M3 BOCTOUHBIX WJIM LIEHTPAJb-
HBIX oOyacteil Ykpausbl. M1 MMeHHO
OoHH BMecTe ¢ oTpsiaamu HapogHoro ko-
muccapuara BHyTpeHHux aen (HKBJI)
aKTHBHO y4YacTBOBAJIM B OpTaHM3AINHN
MAacCOBBIX JeTopTanui >xuTeneid 3a-
MajHONH YKpamHbl C LEJIbI IPOTUBO-
JefcTBUs YKPaMHCKOM MOBCTaHUYECKOMN
apmuu (YIIA).

Cynamu peciyOiauKd 3a IpeBblLIe-
Hue BiacTH B 1946 1. ObUIO OCYXKIEHO
560 yenoBeK, U3 HUX BO BTOPOM IOIY-
roguu — 360. Cpenu ocyXACHHBIX B 3a-
MagHOYKpauHCKuX obnactax 41% co-
CTaBJISUIA YIIOJTHOMOUYEHHBIE CEIbCKUX
palioHHBIX coBeTOB M paitkomoB KII(0)
V, 47% — uneHbl U KAaHAUAATHI B YICHEI
BKII(6); B BocTtounbsix obmactax 70%
COCTaBISUIM TIpeACeaarelin KOJIXO30B
WU CEJIbCKUX COBETOB, 21% — 4YJICHBI U
kanaunatel B wiensl BKII(6). Hampu-
Mep, YIOJIHOMOUYEHHBIH 110 OJTHOMY W3
pationoB JIbBoBckuii obOnactu JlaiiBoB
ObLI MpUBIIEYEH sl BEPOOBKH MOJIO-
JIeXKH JUIst paboThl HAa IPOMBIIIICHHBIX
MpEeNNpHUsITHIX M 00ecreyuBan BbI-
MOJIHEHHE IIOCTAaBICHHOW Iepes HUM
3a7a4d C MOMOIIBIO OPYXKHUS: NMPU OT-
Ka3e JIoel Mmoammcarh JTOToBOp Opai
HX TIOA CTpaxy. B 3akmioueHmn mect-
HBIE TpakJaHe NMpeOBIBal HECKOIBKO
CyTOK W OBUTH OCBOOOXXIEHBI TOJBKO
[0 JINYHOMY TIpUKa3y HPOKypopa
[12, n. 34-35].

Ha reppurtopun 3anagnoit Ykpaussl
(GUKCHPOBAJIOCh MHOTO Clly4aeB, KOTza
HE OKEJAIOUUM IIePEeCeNsAThCS JIIOASIM
pasbupanu ux aoma. Kak mpasuio, pe-
IIeHHEe O NEepeceleHnH IPUHUMAJIOCh
Ha 00X COOpaHUAX KOJIXO3HUKOB IO
JaBJICHHEM MECTHOI agMUHHCTpAINH,
1 TI03Ke Ha OCHOBAHHMH ITOTO «KOJUIEK-
THBHOTO» pEMICHUS BCEM TpaxkIaHaM,
KOTOpbIE HE JKeJaJli MepeceNsiThCs, OT-

Ka3bIBaJIM B NPOXKMBAHUM Ha IPEKHEM
mecte [19, 1. 40-42].

B otuere cekperaps mo Kajapam
LK KII(06)Y A. EnumeBa oTmedanoch
YBEJIMYEHUE CMEHBI KaJpOB BO BTOPOM
nonyroguu 1946 r. 1o 16% HOMeHKIA-
typsl LIK KII(6)Y. Kpome Toro, Bo BTO-
pom monyromuu 1946 T. cMEHAIEMOCTh
kanpoB nocturia 34,4% obmiero umcia
napTUHHBIX paboTHUKOB. B uncie rex,
KTO CKOMIIPOMETHPOBAI ceO0sl, INTaBHBIM
o0pa3zom ObuIM MapTHiHBIE PaOOTHHKH,
KOTOpbIC Hapylaly COLHUAIUCTHYE-
CKyI0 3aKOHHOCTB, «MOPAaJbHO pPa3JIo-
JKUIJIUCB», TbSHCTBOBAIM, HapyLIAIH
YCTaB CeJIbCKOXO3SUCTBEHHOU apTenu,
nojenbiBai  uid  (GaabCUPUIHPO-
BaJM JOKYMEHTHl 00 MCIIOJHEHHU TO-
CYIapCTBCHHBIX IUIAHOB, HE3aKOHHO
MoJlydan B COOCTBEHHOCTH TOCYHap-
CTBEHHOE, KOJIXO3HOE HMYIIECTBO, a
TaKke JIMYHOE HMYIIECTBO TpakIaH.
Oco0eHHO pacrpoCTpaHEHHBIMU OBLITH
Clly4al HE3aKOHHOTO JIMIIEHHUS T'pax-
JIaH JINYHOTO MMYILIECTBA NMapTUHHBIMU
U COBETCKUMHM PaOOTHHKAMU Ha TEPpH-
TOpUM 3alaJHOYKPaMHCKUX obiacreil.
Cornacuo maHeiM A. Enumena nHan-
0oJIbIlIee KOMMYECTBO YBOJIEHHBIX OBLIO
cpenu cexperapeit paiikomoB JIKCMY
(76%), 3aBeayrOIMHUX PAUTOPTOTACIAMEI
U Tpencenarerneii  paimorpedcor30B
(54,2%), mpencenarerneil palHCIIONKO-
MoB (48,8%), 3aBeayIonINX pailOHHBIMH
oraenamu 3apaBooxpaHeHus (46,9%),
npeacenareneid paioOHHBIX 3EMEIbHBIX
oraenos (42,8%), npeacenareneil opra-
HU3AIMOHHO-MHCTPYKTOPCKUX OT/AEJIOB
KII(0)Y (46,8%). HauBbicuuii ypoBeHb
CMEHSIEMOCTH KaJpOB ObLT 3a(UKCHPO-
BaH BO JIpBOBCKOM (43,6%), Bopommu-
nosrpaackoi (30,5%), CraHucnaBckoit
(35,8%), Posenckoit (34,5%), Bun-
Hunkoi (30%), Usmannsckoit (38,5%),
YKnromupckoii (34,5%), Huxomnaesckoit
(33,1%) obOnacrsax [8, m. 20-21].

B 1946-1947 rr. oTnenom KoOHTppas-
BelkH Bolick MB/I Ykpaunckoro okpyra
ObuIa pacKpbiTa IpyIna pacXUTHTEIeH
COLMAIUCTHYECKOH COOCTBEHHOCTH U3
cocraBa anmapara KueBCKOro BOECHHO-
CTpOUTENBHOTO oTAena Boiick MBJI.
B xome cnenctBusi Obu10 0OHAPYKEHO,
YTO OpraHU3alMs MAcCOBBIX KpaxK pas-
JINYHBIX IICHHOCTEH CTajaa BO3MOMKHOHI
B YCIIOBHSAX KPYroBOil MOpyku paboT-
HUKOB, CPEIN KOTOPBIX 3HAYUTEIHHOE
KOJIMYECTBO COCTABIISIIN POJCTBEHHU-
KM HadajdbHHKa KHeBCKOro BOEHHO-
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CTpOUTENbHOrO oOTxAena Boilck MBJI
[11, n. 117].

[IpeacraBieHne O NPaBOCO3HAHUH
YaCTH NapTHHHBIX U COBETCKUX PaboT-
HUKOB MOXET 00eCHeuuTh OoOpalieHue
mpeJceaarens UCIoikoMa Mapruymnomis-
CKOTO COBETa JEMyTaToOB TPYISIIUXCS
5. Hextmenko ot 26 mions 1947 r. k
cekperapro LK KII(6)Y JI. Karanosu-
qy. B oOpameHun yka3pBaloCh, 4TO
Mapuymons HaXonUTCsl Ha Oepery Mopst
U SIBIISICTCS LIEHTPOM ISl pa3MelLeHUs
«Pa3IMYHOTIO TOProBOI0 HAPOAA», KOTO-
phlil 3aHUMaeTcs «TalHOHM cHeKymsu-
eii» u Hurae He padotaet. 5. Hextuenko
YKa3bIBajl, YTO B CBSI3U C HEOOXOJUMO-
CTBIO YBEJIMUYCHHS KOJIMYECTBA pabounx
JUIS 3aBOJIOB «A30BCTAIBCTPOS» U 000-
cTpsroeiics mpobiaemoit obecreueHust
JKMJTBEM  BO3PACTAIONIETO KOJIMYECTBA
KUTENIel TOpoJia «BO3HHKJIA HACYIIHAS
He0OXOUMOCTh 3aCTaBUTh HepaboTaro-
IIUX TPpaKIaH MOWTH HAa CTPOUTEIHCTBO
1 3aBOAbI. TeM caMbIM INIAHUPOBAIOCH
0CBOOOANTh  «A30BCTAIBCTPOW»  OT
MpUBJIEYEHUsT paboYUX C JPYIHX Tropo-
JIOB, TOCKOJIBKY JUIi HUX OTCYTCTBOBA-
na HeoOXoiuMast KUJIUIHAS TJI0IIA/b.
S1. HexTuenko yTBepkaal, 4YTO MpHU-
HyAUTelbHas MoOmnu3anus padounx
MO3BOJIUT TIOJIYYUTh JOINOJHHUTEIIbHBIC
3 TBIC. YENOBEK, a TAaKXKe «OCBOOOIHTH
TOpOJ OT pa3HOTO pPOAa KOUYIOIIUX
JTUYHOCTEN», YTO MO3BOJIMIO OBI yIyd-
IIUTH KHJINAITHBIE YCIOBHS T pabodnx
[10, n. 252]. Tak mpemnaraaoch UCIOIb-
30BaHME TOCYIAapPCTBEHHOIO MPUHYX-
JICHHs, KOTOPOE, C TOYKH 3PEHHs Mpej-
cejatens MCIojakoMa MapuynoiabcKoro
coBeTa JCMyTAaTOB TPYISAIIUXCS, OBLIO
NYUIINM pelieHrueM mpooieMbl odecrie-
YCHUSI TMPOMBIIIICHHBIX MPEIIPUATHIH
paboYyMMM HE3aBHCHUMO OT HX JKCIIAHHS
nmn kBannpukanun. B oTBeTe Ha 9TO
obpamenne 19 urons 1947 r. 3aBenyro-
A oTAesnoM ynpasiieHus kaapos LK
KII(6)Y IlluToB yka3pBaj, 4To MOOH-
JIU3alMs TPYAOCIIOCOOHOTO HaceleHHs
OCYILECTBIIAIACH JIMIIb B YCIOBUAX BO-
€HHOT0 BpeMEHH. A mocie 3aBeplIeHUs
BOHHBI ¢ ['epmanueii ¢ paspemenus Co-
Bera MunuctpoB CCCP ocymecTBis-
JMCh TOJBKO OPraHM30BaHHbIE HAOOPEI
paboyux Uil MPOMBIIUIEHHOCTH IyTEM
I0OpPOBOIBHOTO COCTABICHUS TPYAOBBIX
noroBopoB. Ilpm 3ToM yKa3bBIBaIOCH,
YTO MPHUYHH I TepeBoga Mapuytosst
B CTAaTyC PEXHMHBIX TOPOJOB HE OBLIO
[10, ;. 251].

B noknanno#t 3ammcke pabGoTHHKA
OpraHU3alMOHHO-HHCTPYKTOPCKOTO OT-
nena LUK KII(6)Y Hapeuna ot 10 mas
1947 1. yka3plBaioch, 4TO AOCTATOYHO
pacrnpocTpaHeHHOH Oblla TpaKTHKa,
KOTJla PYKOBOJSIUE PaOOTHHKH, CKOM-
MpOMETHPOBaB ce0s B OJHOM paio-
He, Oe3Haka3aHHO TNepeOdpachIBAINChH
B JIPYTOil IO BHJIOM YCWIJICHHS KaJpOB
[9, n. 312].

MHorouuciieHHble (DAaKThl MPEBbI-
MIEHUS BIACTU «YIOJHOMOYEHHBIMUY
paiikoMOB, KOTOPBIC 3aHUMAIIUCh «BbI-
MOJHEHUEM IUIaHA» MepeCesIeHUs JKUTe-
ned U3 3amaJHOyKpauHCKUX oOyiacTei,
a Takxke BepOOBKOW pabouyux i pa-
00ThI B BOCTOYHOYKPAUHCKHUX 00IACTIX
B paMKax oOpraabopoB, (ukcupoBa-
JUCH TakXke Ha mpoTshkeHnH 1950-x T
B noknagHoit 3anucke ot 28 mas 1950 1.
ynonHoMmoueHHoro Coeta MuHHCTpPOB
n LK KII(6)Y Posenckoii obnactu
Kypennoro na ums JI. Koporuenka u
JI. MenbHUKOBa O BBINOJHEHUHU IUIAHA
nepecesneHuss 1o PoeHcko#l obmactu
YKa3bIBaJOCh Ha «(aKThl MaccOBOTO
NPEBBIIICHNUS BJIACTU» YIOJIHOMOYEH-
HBIMHU Ha MECTaX, KOTOPbIC BEIPAXKaJIHCh
B 3alyrMBaHUM MECTHOTO HaCeJIeHWUs,
pa3pyLIeHUH JAOMOB, TOAJAEIKE HOKYy-
MeHTOB [14, 1. 221-223]. B oTnensHbIX
chaydasix (DUKCHpOBANNCH Haxe YOUi-
CTBA, COBEPIIEHHBIE YIOJHOMOYEHHEI-
MU paiikomoB [16, 1. 95-96]. Ilpu sTom
B KaueCcTBE ONpAaBJaHUs 3a HEBHINOIHE-
HHUE TIJJaHa IIEePeCceJeHUs Ha3blBaJoCh
TO, YTO HEKOTOPbIE I'pakJaHe, KOTOpbIC
ObuIM TepecesieHbl paHee, BO3BPATH-
JUCh Ha MECTa IMPEKHEro MPOXKHUBAHHS
U CBOMMH paccKkazaMH O CHUTyallud B
XepcoHckoit 0obmacTu crocobcTBOBAIN
YBEJIIMYCHUIO KOJHMYECTBA OTKAa30B OT
nepecenenus xureneil PoBeHckol 006-
nmactu [15, m. 51]. Jns BocpensiTcTBO-
BaHUS BO3BPAIICHHIO MEPECEIICHIEB
IpeJIarajJoch OpraHW30BaTh 3aCIOHBI
13 pabOTHHKOB MIINIUU, KOTOPBIE C
MOMOIIBIO CHJIOBBIX AEHCTBHI OCTaHO-
BIIM OBl TMIOTOK T€X, KTO OTAABaJ Hpei-
MOYTEHHE BO3BPALICHHUIO B MECTA MPEXK-
HETO MPO)KUBAHUA.

OHUM U3 paclpOCTPAHEHHBIX Ha-
pylLICHUI 3aKkoHa paOOTHHKAMH Tap-
TUHHBIX W COBETCKUX OpPraHoB ObLIO
HapyIlIeHHE YCTaBa CEJIbX03apTelH,
KOTOpOE BEBIPAKATOCh B OCHOBHOM B
UCITIONIb30BAaHUM  JUISL  JIMYHBIX HYXK]
KOJIXO3HBIX 3eMenb. Hambonpmee pac-
npocTpaHeHHe MOoJ00HBIE JIEeHCTBHS
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MOJYyYWJIM Ha TEPPUTOPHUU 3aIaJqHOY-
KpanmHCKHuX 3eMenb. ComacHO MaTepH-
ajaM MpPOBEpOK, HHUIUUPOBaHHBIX LK
KII(6)VY, B Hauane 1950-x rr. paboTHUKH
paiikoMoB 3anmagHoi YKpauHBI HEOAHO-
KpPaTHO y4acTBOBAJM KaK B IIPUCBOCHUH
MPOAYKIIMH KOJIXO30B, TaK U B HE3aKOH-
HOM HCITOJIb30BAHNH KOJIXO3HBIX 3€Meh
[18, n. 35-36]. B moknamHo# 3ammucke
or 21 cents6ps 1951 r. T. CoxonoBa Ha
nms [Ipencenarens Cosera MuHHCTPOB
VYCCP ]JI. KoporueHka OTMedajnCh
MHOTOYUCIICHHBIC (DAKThl HapyIICHUS
ycTaBa  CeJIbX03apTesin  PYKOBOAMTE-
JSIMM Pa3JIMYHOTO YPOBHS, a UMEHHO:
MPUCBOCHHUE WJIM HE3aKOHHAS MOKYIKa
10 CYIIECTBEHHO CHMIKCHHBIM II€HAM
KOJIXO3HOTO MMYIIECTBa, TPeOOBAaHUS O
BBIZICJICHUN KOJIXO03aMH MPOIYKTOB IHU-
TaHWs, B TOM YHCJIE 32 CYET HemoOpo-
COBECTHOTO COCTaBIICHHUSI OTYETHOCTH O
BBITIOJTHEHUH TOCYIapCTBEHHBIX IJIAHOB
[18, 1. 168—-183].

Kpome npeBbliieHNst BIACTH B Cpelie
MapTUHHBIX M COBETCKUX PAOOTHUKOB
¢ukcupoBanuch Takke (aKThl He3a-
KOHHOTO IIPUCBOEHUS UMYLIECTBA IPaXK-
nas. [Tpumepom MoxeT ObITh CUTYaIMS,
CBSI3aHHAass C JACHCTBUAMM CeKpeTaps
Kuposorpanckoro ooxoma KII(6)Y Ile-
TpOBa, KOTOPBIH JIaJ PACTIOPSDKEHUE Ha-
yanbHUKy 'AVl NOANONKOBHUKY MUIHU-
nnu JlepryHoBy O0TOOpaTh y CITymIaTess
BBICIICH O(HIIEPCKON IIKOJIBI T'BapIuu
noxnonkoBHuKa 1. Cynapukosa ero ma-
muny «Onens-Kannran», kotopas mpe-
ObIBaJIa Ha COXPAHEHUHU Yy pOAMTENEH
N. Cynapuxosa. IlpennoxxeHue BoeH-
HOTO npokypopa Boiick MBJI o Bo3Bpa-
mieHur apromoOuiiss [leTpoBbIM ObLIO
KaTeropuyecku oTkiIoHeHo. [locie pac-
MOPSKEHUSI MUHHCTPa BHYTPCHHUX JIEJT
oT 25 nexabpst 1946 r. o Bo3BpamieHNH
MamuHbl [IeTpoB He M3MEHHII CBOETO
pelIeHnsT W TIPEMJIOKWII 3aIUIaTUTh 3a
MamuHy Bcero 9 teic. py6. [13, m. 54].
B nHagane 1950-x IT. OBIJIO YCTaHOBIICHO,
yTo mepBelid cexperapb CymoBo-Bumi-
HSHCKOro paiikoma napruu Kucenes u
npejcenareiab palucnonkoMa Xyxpa
CHCTEMAaTH4YeCKH 3aHMMAJIUCh HPUCBO-
C€HUEM M MOCIeayIoulel nmepenpogaxeit
«HaIMOHAJIM3UPOBAaHHOTO Yy OaHamo-
coOHnKoB uMymecTBa» [17, m. 38].

BeiBoabl. B menom jgocTtymnHbie
JaHHBIE O MPECTYIJICHHUSIX B Cpexae
MapTUWHBIX W COBETCKHX pabOTHU-
KOB TTO3BOJISIIOT TOBOPHUTH O MacCOBOM
pacupocTpaHeHUH  (AKTOB  3IIOYIO-
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TpeOJIeHUs] BIACThIO, BHIMOTATEIbCTBE
MPOAYKTOB MUTAHMS U LIEHHBIX BEIlEH,
HE3aKOHHOM IMPHUCBOCHUU HMYIIECTBA
KaK OTAENbHBIX I'PakJaH, TaK U KOJIXO-
30B U coBX030B. Ilepemenienue Hace-
JIEHUsl 3alaJHOYKPauHCKHX obnacTeit
COIPOBOKJANIOCh MAaCCOBBIMH Hapy-
LHICHUSMH 3aKOHHOCTH CO CTOPOHBI
MapTUHHBIX U COBETCKHX PaOOTHHKOB
pasHoro ypoBHs. Ocob0 B 3TOM «OT-
JUYHIACE» (KpOME CIIEeIMaJIbHBIX Ka-
paTeNbHBIX OTPSAJOB) TaK Ha3bIBaEMbIC
«YTOJIHOMOYEHHBIE» MpaBsAlleld mnap-
Tuu. [lpeBblllieHne BIACTU C HUX CTO-
POHBI BBIPAXaJIOCh B COKMTAaHUM WIH
pa3pyLIEHUH XKHUJIBIX ITOMEILIEHUM, He-
3aKOHHBIX apecTax u U30MEHHUSIX MeCT-
HbIX kuTenel. OnHako Hacuiue Haj
MIOJYMHEHHBIMU CO CTOPOHBI PYKOBO-
JAMKUX paOOTHUKOB JUJISl «yCKOPEHHS»
paboThel HabII0AI0Ch BO BCEX PETHO-
Hax Ykpaunsl. [Tocne 3aBepuieHus 6o-
eBBIX JIeMcTBHI MpoTHB I'epManuy u ee
COIO3HMKOB pecIyOiuKa INpoJoiiKaa
BO MHOTMX OTHOUIEHUSAX HAlOMHHATh
BOCHHBIN J1arepb, IJje MHOTHE PyKOBO-
Jsue pabOTHUKH MPEANOYNTAIIN BEp-
LIUTh IPaBOCy e COOCTBEHHOPYYHO B
COOTBETCTBUU CO CBOUMH MIpeJiCTaBIIe-
HUSMHU O HEM U II0 3aKOHAM BOEHHOTO
BpemeHu». llpomecc «coBeTusanun»
3arnajHOyKpanHCKUX o0nacTeil compo-
BOXKJIAJICSI MAcCOBBIMU HapyIICHUAMHU
3aKOHHOCTH. OCHOBHOW NpPUUYMHOMN
9TOoro OBUIO TO, 4YTO 3HAYUTENIbHAA
4acTh NAPTUHHBIX U COBETCKUX PaboT-
HHUKOB OTHOCHJIACh K MECTHOMY Hace-
JIEHHIO KaK K >KUTENsIM OKKyHNUPOBaH-
Hoil Tepputropun. C Ipyroil CTOPOHBI,
JKECTOKOCTh PYKOBOAMTENEH pa3HOTO
YpOBHs HaOJro/ajack Ha BCEH TeppH-
TOpPUH YKpauHbI, MPEACTaBIsAs co00it
OIHY M3 XapaKTEePHBIX OCOOCHHOCTEH
CTAJIMHCKOTO peXHMa.
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KOHCTUTYIMOHHBIN MPOLECC
1 KOHCTUTYIIMOHHAS MWIEHTUYHOCTD

Cgetnana CEPEI'MHA,
JIOKTOP IOPUAMYECKHUX HAYK, TOLEHT, TUPEKTOP
Hay4Ho-#cCleJoBaTeIbCKOT0 HHCTHTYTA TOCY/IAPCTBEHHOTO CTPOUTEIHCTBA M MECTHOTO CAMOYTIPABIICHHUS
HannoHanbHO# akajeMiH IPaBOBbIX HAYK YKPaUHBI

Summary
In the article have been disclosed general and particular features inherent in the constitutional process in different countries,
identified the main model of constitutional changes, taking into account the so-called constitutional identity. Five basic models of
the constitutional amendments implementation are defined, namely: French, German, American, Spanish and European. Features
of these models are marked. Indicates that the German model of constitutional reforms that was used in Ukraine during the time of
independence, was not justified. Noted necessity of transition from Spanish to German model, which in the political- legal realities of
Ukraine means, above all, the formation of the constitutional identity on the basis of integration and coordination of extra-constitutional
identities, at first — the ethno-national, regional, religious and linguistic.
Key words: constitution, constitutional process, constitutional change, constitutional identity, decentralization.

AHHOTAIHUS

PackpeiBatoTcst 001IHe 1 0COOCHHBIE YePThI, MPUCYIINE KOHCTUTYIIMOHHOMY IMPOIIECCY B Pa3HBIX CTpaHaX MUpPa, 0003HAYAIOTCS
OCHOBHBIE MOJIEJT KOHCTUTYIIMOHHBIX H3MEHEHUI C YIeTOM TaK Ha3bIBAEMOW KOHCTUTYILIMOHHOW MACHTHYHOCTH. OmpeneseHo msaTh
OCHOBHBIX MOJIEJICH OCYIIECTBICHNUST KOHCTUTYIIMOHHBIX M3MCHEHUIA: (hpaHIly3CKasl, HeMEIKasl, aMePUKAHCKasl, MCIIAHCKasi ¥ €BPO-
neiickas. OTMe4aroTcss 0COOCHHOCTH KaXIOM MX ITHX MOJeNei. YKa3bIBaeTCs, YTO HEMEIKasi MOJIelTb KOHCTHTYIIHOHHBIX Mpeodpa3o-
BaHMH, HCIIOJIF30BABIIASCS B YKparHE B T€UEHHE BCET0 BPEMEHH HE3aBHCUMOCTH, ceds He onpasaaina. O0ocHOBaHA HEOOXOIUMOCTb
repexo/ia OT HEMEIKOM MOJIENIN K HCIIAHCKOM, KOTOpast B TIOJIMTHKO-TIPABOBBIX PEalIisiX YKPauHbI 03HAYACT MPEXK/Ie BCero (hopmMupoBa-
HUE KOHCTUTYHOHHOW MACHTHYHOCTH HA OCHOBE y4eTa U COIIACOBAaHMS BHEKOHCTHTYIIUOHHBIX UICHTUYHOCTEH, B IEPBYIO O4epEb

OTHOHAIIMOHAJIbHBIX, PEr'MOHAJIbHBIX, PEJIMTHO3HBIX U SI3bIKOBBLIX.
KuioueBbie cjioBa: KOHCTUTYLUA, KOHCTI/ITyIII/IOHHHﬁ IpouecC, NBMCHCHUEC KOHCTUTYIINHU, KOHCTUTYIIUOHHAA UICHTUYHOCTD, 1€~

HEHTpan3anus.

IMocranoBka mpodaemsl. Havano
XXI Beka [uisi MMPOBOIO KOHCTUTYLHO-
HaJIM3Ma O3HAMEHOBAaHO BXOXKICHHUEM B
SMO0XY IepeMeH B II00aJIbHOM MaciTade.
B nacrosmee Bpems mpoiecchl KOHCTU-
TYLHOHHBIX IPeo0pa3oBaHUI OXBATHIIN
MIPAKTUYECKU BCE CTPAHbl U KOHTUHEHTHI:
OT MUPOBBIX JHIEPOB, TakuxX kak CIIA,
Kuraii u ctpanst EBpocotosa, 10 kpomieu-
HBIX OCTPOBHBIX TOCYJaPCTB, B YACTHOCTH
Haypy u ®umxu. Ipu oToM, Kak cripaBen-
muBo otMmedaeT A.B. FOpkoBckwid, «kxax-
Jasi CTpaHa, KaIblii Hapol BBIOMpacT
IIyTh TPOTPECCHBHOTO JBIDKEHHUS, OCHO-
BBIBASICh Ha CBOWX HAIlMOHAIBHO-HUCTO-
PUUECKUX U KYJIBTYPHBIX OCOOCHHOCTSIX)»
[1, c. 64]. JelicTBUTENBHO, HEKPUTHYHOE,
MEXaHHYeCKOe 3auMCTBOBaHME M Ha-
CaX/ICHUE YYXKOTO IOJIUTUKO-IIPABOBOTO
OmbITa U UHBIX KYJIBTYpHBIX LIEHHOCTEH,
HE COOTBETCTBYIOIIMX MEHTaJIbHOCTH
JIaHHOTO HapoJa U HE BOCIPUHHUMAEMBIX
¥M, HE MOTYT TIPUHECTH yCIexa Ha IyTH
KOHCTHUTYI[HOHHBIX peopM.

B cdepe pasBuTHs TOCYmapCTBEH-
HOCTH BpSIT JIN BO3MOXKHBI YHU(DHKAIHS
CTpaH WIM TONYMHEHHE WX KaKHM-TO
Ha/IrOCYJapCTBEHHBIM,  OOIIEMUPOBHIM
CTaHAapTaM M HOpaBuiaM. SIpkuM nOpu-
MEpPOM 3TOTO MOXKET CIIYKUTh Iporpec-
CHUBHOE Pa3BUTHE HEKOTOPHIX CTPaH My-

CYJIBMaHCKOTO MHPa, a TAKXKE TOCYNapCTB
THXOOKEaHCKOT0 pErnoHa, OCHOBaHHOE
Ha COCYIICCTBOBAaHMH Pa3HbIX KYJIBTYD,
HalMOHAIBHOH crnenuduke, pasimuHOM
BOCHPHATHH JEMOKPATUYECKUX UHCTUTY-
TOB, T€ONOJIUTUYECKHUX (PAKTOPAX M T. 1.

Oco0blif  uHTEpec mpodieMa Hallu-
OHAJIHOW HMJICHTHYHOCTH KOHCTHUTYIH-
OHHBIX pedopM HpencTaBisieT IS repe-
XOJHBIX, TPaH3UTHUBHBIX TOCYIapCTB, B
YAaCTHOCTH ISl YKPAuHBI U APYTUX CTPaH
CHI, naxomsmmxcs Ha pacHyThe NHBU-
JIM3ALMOHHOTO Pa3BUTHS M HE MMCHOIIHX
JOCTaTOYHOTO OIBITAa T'OCYZAapCTBEHHOIO
cTpouTeNbcTBa. KOHCTHTYIIMOHHBIC pe-
(opMBI B 3THX CTpaHaX OXBATHIBAIOT BCE
OCHOBHbIE c(epbl 00LIeCTBEHHO-TIONIH-
THUYECKOM JKM3HM; B HHX IIOJIYy4YaroT OT-
pakeHue MacuTaOHble OOIIECTBEHHbIE
npeoOpa3oBaHusi, CBS3aHHBIE C COBEp-
[ICHCTBOBAHMEM  TOCYAApCTBEHHO-IIO-
JUTHYECKOIl OpraHuM3anuu olliecTsa B
HEPHOJ YTBEPIKACHHS TOCYIapCTBEHHOTO
CYBEpPCHHTETa U Iepexosia IKOHOMUKH Ha
PBIHOYHYIO MOJICJIb, TOBBILICHHEM 3(¢-
(heKTUBHOCTH HPABOBOTO PETYIMPOBAHHS
OOIIECTBEHHBIX OTHOILICHUH, MPU3HAHU-
€M 4eJIOBEKa BBICHICH COIMAJIBHON IIeH-
HOCTBIO H T. 1.

AKTyaJIbHOCTh TeMbI HCCJIE]0Ba-
HHsI 00yCIIOBJIeHAa MOTPEOHOCTHIO B 00-

jgee TIyOOKOM CpPaBHHTEIBHO-IIPABOBOM
aHaJIN3¢ OCHOBHBIX MOJIXOIOB K IPOBE-
JICHUIO KOHCTHUTYIIHOHHBIX MpeoOpa3oBa-
HUH, MMEIOIIUX MECTO B COBPEMEHHOM
Mupe A1 (GOPMHUPOBAHMSA HaJIeKAIICH
JOKTPHHAJILHOW 0a3bl Ul JlalbHEHIIero
IIPOBE/ICHUS KOHCTUTYLIMOHHOM pedopMbI
B Ykpaune. [lpu stom nepBoouepenHoe
3HAYEHHE UMEET H3YYCHHE COLMAIBHBIX
(daxropoB, BiusrOmMX Ha A(HHEKTUB-
HOCTB MIPOBOMMBIX pedopm.

CocTosiHue ucciaenoBanus. B mocr-
COBETCKOW  FOPUIMYECKON JIUTEparype
OTJIIeNIbHBIC TPOOJIEMBI TIporiecca «Ipe-

00pa3oBaHKs» KOHCTHUTYLMH 3aTPOHY-
ThI B Hay4HbIX myOnmukanusx C.A. Apa-
kbsiHa, M.B. barnas, H.C. DBbounpnaps,

I"A.Bacunesuua,B..Bacunsesa,B.T.Ka-
obiena, B.B. Kupeesa, O.E. Kyraduna,
A.H. Menymesckoro, M.A. Mutioko-
Ba, B.B. HeBunckoro, B.®. Iloropenxko,
I0.H. Tompixku, B.H. IllamoBana u mp.
B 3apy06exHoil Hayke KOHCTHUTYIHOHHO-
TO TpaBa JAHHOW MpoOIeMaTHKe OTYACTH
MOCBSAIICHBI TPYIBl TaKUX YUYEHBIX, KaK
V. bepnam, P. bepnxapar, /[I. bpaiic,
A. bnankenarens, b. Buszep, M. I'ann-
Ho, I. Enmnmunrex, O. Kypuc, ®. Jlaccais,
JI. ®punmsn, A. Illaiio, A. Dcmen. B ne-
JIOM )K€ CJIe/lyeT KOHCTaTUPOBaTh, UTO HC-
ClJIe/IOBaHUE MPOOJIEM «IIPeoOpa30BaHMUs
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KOHCTUTYLMH Ha CEroAHsALIHUI JeHb HO-
cUT (parMeHTapHBIA Xapakrep, a «Ipe-
oOpa3zoBanne» KoHcTuTymn YKpauHbl B
3HAUUTEIbHON CTENEHU JIMIIEHO JOKTpPU-
HaJILHON OCHOBBI, YTO BIIOJIHE OTUETIMBO
MPOSBUIIOCH B Tiporiecce pabotel KoHncTu-
TYLHOHHO#T Accambien 2012-2013 rr.

Ileab10 cTATHH SBISETCS BHISBICHNE
OCHOBHBIX TTO/IXOJIOB K OCYIIECTBIICHHIO
KOHCTUTYIIMOHHBIX H3MEHEHHH C yIeTOM
BIIMSTHHSL PA3IMYHBIX COLMAIBHO-TIPABO-
BBIX (h)aKTOPOB Ha 3TOT MpOIece, B 4acT-
HOCTH TaK Ha3bIBa€MOU «KOHCTUTYI[HOH-
HOM NIEHTUYHOCTHY.

JlanHOE HCCIEeIOBaHUE HCXOAUT U3
¢dunocodckoro  MarepUaIHCTUISCKOTO
BOCHPHUATUS KOHCTUTYLIMOHHOTO MpO-
[ecca U OCHOBBIBAETCS HA JHAJCKTHYE-
CKOM TIOJIX0Ji¢ K PAacCMOTPEHHUIO IIOJIH-
THUKO-IIPAaBOBBIX OTHOIICHUU. [Ipu 3TOM
JOCTHIKEHUE TIOCTABICHHOW LENH Ipen-
CTaBIISIETCS BO3MOXKHBIM MPH KOMILIEKC-
HOM HCIIOJIb30BaHUH CPAaBHUTEIHHO-TIpa-
BOBOTO, (hOPMaJIbHO-FOPUANYECKOTO |
CTPYKTYPHO-(DYHKIIMOHAIBHOTO METOJI0B
HCCIIE0BaHMUS.

H3i0:xeHNe 0CHOBHOTO MaTepHaJia.
[Ipucrynas k uccienoBaHHUIO, OTMETUM,
YTO HAy4YHOE OCMBICIEHHE KOHCTUTYIU-
OHHBIX pedopM TpeOyeT Hpexae BCero
HEKOH CHCTEMAaTH3alud  HMEIOIIHXCS
MIOAXO/I0B K MX IpOBeAcHHIO. B cospe-
MEHHOH I0pUANYECKON HayKe BbICKa3aHO
HECKOJIbKO TPUHIMITHAIBHBIX ITO3HIUI
10 OTOMY TTOBOJY.

B wactHOoCTH, A.H. Menymenckuit
TEXHOJIOTUU MPOEKTHPYEMBIX KOHCTH-
TYLMOHHBIX NpeoOpa3oBaHUil pazaenser
10 CTENEHU BMEIIAaTeNbCTBA B CyIlle-
CTBYIOIIMH KOHCTHTYI[MOHHO-TIPABOBOM
MOPSZIOK, TO €CTh TI0 CTETIEHU PaJUKalb-
HOCTH UCIIOJIb3yeMOTO HHCTPYMEHTapHs,
Ha TpH rpymmsl [2, c. 311-312]. IlepBas
rpymnmna o0seInHeHa Uaeei pagnKaIbHOI
KOHCTUTYIIMOHHOH pedOpMBI, SIBHO HIIN
CKPBITO UCXOMSIICH U3 IPENIOI0KEHUS,
YTO KOH(IUKT MEXIY TPaBOM U BIACTHIO
TpeOyeT KOHCTUTYLIMOHHOTO pa3spere-
HUSI, HOITOMY HEOOXOAMMBI AKTHUBHBIC
ycuius o01ecTBa o ee Tpancdopmanuu
(BIJIOTH 10 CO3bIBA HOBOW KOHCTHUTYaHTBI
U IPUHATHS MAKeTa pajuKaldbHBIX KOH-
CTUTYI[HOHHBIX MTONPABOK).

Bropas rpynna npoHusana uaeeu or-
JEJBHBIX KOHCTHTYIIMOHHBIX ITOTPABOK,
HE 3aTParuBaIONINX KOHCTHTYNHIO B IIe-
JIOM: COTJIAIIAsICh C ITEPBOM B OLIEHKE CH-
Tyaluu, OHa MCXOJUT W3 BO3MOXKHOCTH
MTOCTETIEHHOH KOPPEKTHPOBKH OCHOBHO-

IO 3aKOHA IyTEM M3MEHEHUS OTIEIIbHBIX
HOPM — MONPABOK, HAIIPABJIEHHBIX HA OT-
pakeHHE HOBOM peanbHOCTH, JTHKBUAA-
LUIO MPOOEJIOB ¥ YMEHBIICHHE HEolpe-
JIeJIEHHOCTH KOHCTUTYI[HOHHBIX HOPM.
Cuntass CTaOMIBHOCTh KOHCTUTYILIUH
BAOXHEHIINM YCIIOBHEM €€ JICTUTUMHO-
CTHU, CTOPOHHUKH JAHHOTO B3IVIsAA IpeJl-
JIaraloT peajn30BaTh BCe M3MEHEHUS 6e3
KaKoW-mn00 CYNIECTBEHHOW PEBU3UH
TEKCTa KOHCTUTYLIMU — IIyTE€M 3aKOHOJa-
TEJIBHBIX HOBAllMi M CyneOHOro TOJIKO-
BaHus. Ho sTa mosunus Taxxe HEOAHO-
POJHA U BKJIIOYAET PA3JINYHbIE MOIXOABI:
OJHH JIONyCKAIOT, YTO M3MEHEHHUE psaa
LIEHTPAJIbHBIX 3aKOHOB B UX COBOKYITHO-
CTU MOXET (¥ JOJKHO) TPUBECTH CO Bpe-
MEHEM K MOJEPHM3ALUU KOHCTUTYIHH;
JIpyTHe OTPUIAIOT 3Ty HJCI0, MOABOIS K
MBICTH O TIPEUMYIIECTBEHHOM 3HAYE€HUHN
MIPAKTHKH U U3MEHEHUS TPaBOCO3HAHMS.

Hakonern, TpeThs MO3UIUS CBSI3bIBA-
€T TepCHeKTHBH KOHCTHUTYIIMOHHOH MO-
JIEPHU3ALUU HE C U3MEHEHUEM 3aKOHO-
J1aTeIbCTBA, a C MPAKTUKOM €ro mpumMe-
HeHUs. B 1eHTpe BHUMaHMA NPH TaKoM
MOJXOAE€ — W3MEHEHHE MOIUTUYECKOM
CUCTEMbI, MHCTUTYI[MOHAJIBHOTO JU3aii-
Ha, MEXaHU3MOB (YHKIHOHUPOBAHHS
napTuii u OOIIeCTBEHHBIX BUKECHUM.
OTa NO3UNUs UCXOAUT U3 TOTO, UTO MPH-
YUHON KOHCTUTYLIMOHHOW TUCQHYHKITUH
SIBJISIFOTCSL HE HEOCTaTKU IIPaBOBOU CHU-
CTEMBI, a2 TO OOCTOSTEIBCTBO, YTO KOH-
CTUTYIHMSI M €€ TPUHIMIIEI TIPOCTO HE
MOJyYHJIN aJeKBaTHOM peanusanuu. Pe-
LIeHHEe NPOOJIEeMbl, COOTBETCTBEHHO, — B
HN3MEHEHUH He KOHCTUTYILIUH U 3aKOHO/1a-
TEIbCTBA, a MPAKTUKH CYLIECTBYIOIIETO
pexrMa, KOTopast Ipy TaKOM ITOHUMaHUHI
BBICTyMaeT KaK HEKOHCTUTYI[MOHHAs.
Jlo3yHr sToro HanpasiaeHus Takou: «3-
MEHHUTH PEKUM B COOTBETCTBHH C JieHi-
CTBYIOIIEH KOHCTUTYLUEH U 3aCTaBUTh
co0mroaaTh eey.

[IpencraBiieHHble TpU IOAXOAA pac-
cmarpuBatorcs A.H. Menymesckum He
KaK B3aMMOMCKIIIOYAOIIHE, a KaK B3auM-
HO JIONOJHSIOIINE JIPYT APYra, MOCKOIIb-
Ky, KaK IojaraeT 3TOT HCCIIEA0BaTelb,
Oytymiasi MoIUTHYECKast IPAKTHKA MOXKET
[PUBECTH K aKTyaJIM3aldd JI000ro u3
HHX WU K PA3JIMYHBIM UX KOMOHHAIIUSM.

Hecmotpst Ha BCI0O 00pa3HOCTh H
yOeauTenbHOCTh  JAaHHOTO  MOAXOJa,
OH MMEET U psiA HenocTarkoB. llpexne
BCEro, akIEeHTHpys BHUMaHHWE HA WC-
MOJIb3yeMOM B TIporecce pedopMupo-
BaHUSl WHCTPYMEHTapWH, OH OCTaBISET

3a paMKaMM HPUYUHBI U (HAKTOPBI, 00Y-
CJIABJIMBAOLIME BBIOOP TOTO WM HHOTO
MHCTPYMEHTApHs, a TaKkKe HE JeslaeTr
pasyiMuuil MeXJy COLMOKYJIBTYPHBIMHU
U TOJUTHKO-TIPABOBBIMH 0COOCHHOCTSI-
MU TOH niau uHOH cTpanbl. C 3TON TOUKH
3peHMsI 3aCIy)KUBACT BHUMAHUS MO3HU-
nus B.B. Kupeea, xoropsrii obpamiaer
BHUMaHHE Ha HEOOXOIMMOCTh obecre-
YeHWsI TPABOBOM aBTOXTOHHOCTH KOH-
CTUTYLUMOHHOH pedopmsrl [3, c. 11-12].
ITpu sTOM mpaBOBas aBTOXTOHHOCTH (B
3HAQUEHUU «MECTHBII», «KOPEHHOW»)
KOHCTUTYIIMOHHOH pedopMbI mperona-
raet pa3pabOTKy KOHCTUTYIIHHU C Y4E€TOM
0COOCHHOCTEW HALMOHAJIBHON MPaBO-
BOH cucTteMsbl. [IpuHINIT aBTOXTOHHOCTH
HMMEeT He TOJIBKO COOCTBEHHO NPaBOBEIE
ACIEKTHI, HO M HAIOJIHEH (HHUI0COPCKIM
conepkaHueM, mpuueM GuIocodCKo-1mo-
JTUTHYECKAs! €T0 OICHKA SIBISETCSI OCTPO
JICKYCCUOHHOM.

Takolf moaxox HampaBlIeH Ha OTpHU-
[IaHHUE BCETO YyXkJI0T0, HAHOCHOTO B KOH-
CTUTYLHOHHOM pe(hOPMUPOBAHUH, OH HE
pUeMJIeT Kak Jto00e «HaBS3bIBAaHHE
pedopM €O CTOPOHBI, TAK U HEKPUTHY-
HOE, M3JIMIIHE BOCTOPKEHHOE 3aUMCTBO-
BaHME YY)KOTO OIBITA U YY)KUX MOJeIeH
KOHCTUTYLIUOHHO-IIPABOBOM  JEHCTBU-
TENBHOCTH. B TO ke BpeMsi akLEHT Ha
ABTOXTOHHOCTH MPOBOJNMEIX pedopm
HeceT B cebe yrpo3y CBEpPTHIBAHHS MPO-
[IECCOB KOHCTUTYIIMOHHOW MOJIepHH3a-
Uy o0mIecTBa, OH YpeBaT IONBITKAMH
KOHCEpBALIMM HBIHEIIHET0 COCTOSHUS
MOJIMTHYECKOH CHCTEMBbl, 3aMOpakKuBa-
HUSI BHYTPEHHHMX MPOTHUBOpPEUnii, 6e3oc-
HOBATEJILHOTO OTKa3a OT pallMOHAJIBHBIX
3apyOeKHBIX MOJEJIeH, Ha MPAKTUKE J10-
Ka3aBIIUX CBOIO IPPEKTHBHOCTb.

C oaroii ToukM 3peHHs Oojee B3Be-
LICHHOW U IPOIPECCUBHON IIPEACTaB-
nsiercst mosuiust M. Posendensua [4],
KOTOPBIH TIPW HCCIIETOBAHUH OCOOCHHO-
cTeil pa3paboTKH KOHCTUTYIHH M TpO-
BEJICHUS KOHCTHUTYIMOHHBIX pedopm
UCTIONB3YeT TEPMHUH «HIEHTUYHOCTHY
(anm. «identity»). [Ipu 3TOM mox MIeH-
TUYHOCTBIO IOHUMAETCSI CAMOOBITHOCTD,
HETOBTOPUMOCTh BHYTPEHHHX U BELIHUX
(hakTopoB, 00yCHIaBIMBAIOIIUX HEOOXO-
JUMOCTb KOHCTHTYI[HOHHBIX H3MEHCHHUIH,
a TakXke CONIMATbHO-YKOHOMHUYECKHE,
00IIEeCTBEHHO-MIOTUTHIECKHE H TyXOB-
HO-KYJIBTypHBIE OCOOCHHOCTH KaXIO0i
CTpPaHBI, B3SIThIE B KOMIUIEKCE.

Jlinss 000oCHOBaHMSI CBOEH IMO3HIUU
M. Poszendenpa ykaszpiBaeT Ha mpooie-
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Mbl, BO3HHUKIIHE B CBSA3M C HEIABHUMHU
MOMBITKAMU TPUHATUS KOHCTUTYLHMH B
Upaxke u EBponeiickom Corose, KOTOpbie
elle pa3 MPOAEMOHCTPUPOBAIN HCKIIIO-
YHUTENIbHYIO BAKHOCTD yueTa HACHTHYHO-
CTH TpH Pa3pabOTKe KHU3HECTIOCOOHBIX
KOHCTUTYIIHOHHBIX HOPM M YCTOHYHBOTO
KOHCTHUTYIIMOHHOTO Tmopsinka. Kak wu3-
BECTHO, B Mpake cepbe3Hble BO3PasKeHHSI
CYHHUTOB IIPOTHB IIPOBOJUMON KOHCTH-
TyIHOHHOH pedopMBbl 000CHOBHIBAINCH
OIACCHUSMM, YTO B UTOTE CTPAHA MOJKET
YTpaTUTh CBOE JIMILIO, CBOK MJCHTHY-
HocTh. Kpome Toro, siBHOE OTCyTCTBHE
o0wieil MJISHTUYHOCTH MEXJy CyHHHU-
TaMH, HIMUTAMU U KypAaMH IMOJPBIBAJIO
JIETUTUMHOCTD TIPEJIaraéMoro KOHCTH-
TYLHOHHOTO Topsika. Takum oOpas3om, B
TO BpeMsI KaK IIMHUTHI U KypZbl OBLIH J10-
CTaTOYHO YJOBIETBOPEHBI TPEIIOKEH-
HOI cxeMol (eliepann3aluu, Npernoa-
raBIIed pacHIMpeHHe CaMOCTOSTEIbHO-
cTH (epepanny, CyHHUTH BHICIU B HEil
SABHYIO yrpo3y W OTJIaBaJM IPEAnovTe-
HHe Oosiee IEHTPAIM30BAHHON Mozaeiu
OpraHU3allii TOCYAapCTBEHHOW BIIACTH.
Takum 00pa3om, OcHOBHasi mpodieMa B
Hpake 3akiioyanach B OTCYTCTBUH 00-
el MIACHTHYHOCTH IS MOAJEepIKaHHS
JKU3HECTIOCOOHOM KOHCTUTYLLUOHHOHI
JIEMOKpATHN Ha YPOBHE HAIIMOHAIHHOTO
rocyznapcTBa.

B Espomeiickom Coroze, ¢ apyroit
CTOpOHBI, Kpax mnpoekra KoHctutyruu
Esporneiickoro Coroza (IOxnMcaHHOTO
24 oxts0ps 2004 1.) B pe3ynabraTe BBIXO-
na u3 npouecca parudukamuu B 2005 1.
Opanuuu u lomnanauu, OYEBHIHO, B
3HAYUTENILHOW CTEeNeHu ObUT 00yCIIOB-
JICH HEJI0CTAaTOYHOH pa3paboTaHHOCTHIO
Bompoca 00 oO0Imiel HACHTUYHOCTH Ha
TPaHCHAI[MOHATBHOM YPOBHE CaMoro
EBpomeiickoro Coroza. Emie nBa necarka
aet o aroro . I'pumm, B TO Bpems cy-
nest GenepanbHoro KoHCTHUTYIIHOHHOTO
Cyna T'epmaHuM, U WM3BECTHBIH HeMell-
kuit punocod FO. Xabepmac Betynuin B
MyOIUYHYO AUCKYCCHIO 110 IOBOAY TOTO,
BO3MOXKHO JIM NPUHATHE OOLIEH KOHCTH-
tyuun ans Esponsl. [[. I'pumm yTBepx-
nan, 4ro B EBporie HeT TpaHCHaMOHAIIb-
HOU KOHCTUTYLIMOHHOU J€MOKpPATUH, 10~
TOMY 4YTO €l HE XBaTaeT OOIIero s3bIKa,
o01Ieil OMUTHYECKOH KYJIbTYyphl U Jdaxe
001elt IeMOKpaTHYeCKOM TOJTUTHYECKOIM
ApEHBI, ITOCKOJIBKY HET HUKaKUX 00IIeeB-
pONeHCKuX MOIUTUYECKUX MapTuii [5, c.
282]. B obmem, o muenuto /1. [pumma,
€IMHOW KOHCTUTYIMOHHOU JEMOKPAaTHH

Ui Bceld EBpombl mompocty He MOXeT
OBITH BBHJY OTCYTCTBHsS OOIIeeBpoOIeii-
ckoit unentuuHoctu. 0. Xabepmac, co
CBOEH CTOPOHBI, BO3pa)kalsl, yKa3blBasi,
4yTO mocie BTopoii MupoBoii BOIHBI Ha-
ponsl 3anagHoit EBpombl MOAHSINCE HAT
ABTOPUTAPHU3MOM, HACWJIHEM H 3THOO-
PUEHTHPOBAHHBIMH 3BEPCTBAMH, COBEP-
IIEHHBIMH HALUCTaMH, ¥ 00bEeIMHHIIICE
MEXIy COOOH, MpHIs Yepe3 MpU3HAHHE
MpaB YeIoBeKa M IMOKPATHH K KKOHCTH-
TYIHOHHOMY TaTpHoTH3MY» [6, c. 303].
Bornee Toro, mo muenuto H0. Xabepmaca,
TAKOl KOHCTUTYLIMOHHBIH IaTPHOTHU3M,
OyIy4H HIMPOKO MTPU3HAHHBIM, CIIOCOOCH
00ecneyuTh HEOOXOAUMYIO OCHOBY IS
TPAaHCHAIIMOHAIILHOM €BpPOMEHCKON KOH-
CTUTYLIMOHHOW JeMokparuu. Jpyrumu
cnoBamu, 0. Xabepmac cuutan, 4To 00-
mass IPUBEPKEHHOCTh KOHCTUTYIHOHA-
Iu3My obecrieunBaeT 6a30Byr0 HJCHTHY-
HOCTb, HEOOXOAUMYIO /ISl IOAIEPIKAHHS
KHU3HECIIOCOOHOTO MeXKTyHapOIHOTO
KOHCTUTYIIMOHHOTO ITOPSI/IKA.

IIepBble maru no npunsTuio Koneru-
tynun EBponeiickoro Coro3a, Ka3ajioch,
TOJBKO TOATBEPXKAAIN HPABUIBHOCTD
BeiBoioB 0. Xabepmaca. OmHako, Kak
MOKa3any JaJbHEeHIIne CcoObITHA, JUIs
CTONb PEIIUTEIbHBIX KOHCTUTYIIHOHHBIX
npeoOpa3oBaHmuii 00IIEeH HUIACHTHYHOCTH
€BPOMEHIIeB MMOKa YTO HEJJOCTATOUHO.

Kak mperncraBnsiercsi, IpuBeIeHHBIE
M. Poszendensnom mnpumepsl JocTa-
TOYHO yOEIMTENBHO YKa3bIBAIOT Ha TO,
BO-IIEPBBIX, PAa0OTaeT JM KOHCTUTYLHS
U Kak OHa paboTaer, 3aBUCUT OT HaIH-
OHAJIbHOM, PEIMTMO3HOW M KYJIBTYpHOMH
UICHTUYHOCTH TeX, KOr0 3TO KOHCTH-
TYLUUsl Kacaercsi; BO-BTOPBIX, YTO JUIS
(YHKIIMOHUPOBAHUS KOHCTHTYLMH (Ha
HAI[MOHAJIBHOM WM TPAaHCHAMOHAIb-
HOM ypOBHE) €CTh MMOTPEOHOCTH B TOCTA-
TOYHO ONPECICHHON, 00Iel KOHCTH-
TyLUMOHHOH wuaeHtuyHoctd. I[lpum sTom
CJIeZlyeT UMETh B BHIY, YTO KOHCTUTYIIH-
OHHasl M BHEKOHCTUTYIIUOHHAS HISHTHY-
HOCTb — HE OJIHO U TO xe. TeM He MeHee
OHU B3aMMOCBS3aHBI MEXly CO00H U 3Ta
CBSI3b y Pa3HBIX T'OCYAApCTB U HapOJOB
MOXKET CYLIECTBEHHO OTJIMYATHCS.

Paznuumne ByX  BbILIGHA3BaHHBIX
UJICHTUYHOCTEH MPOCIEKUBACTCS Haxe
Ha CaMbIX BBICOKHUX YPOBHSX abcTparu-
poBanus. B caMpIx o0mmx deprax KOH-
CTUTYIIMOHAIIN3M TIPEAIOIaraeT TpH OC-
HOBHBIX TPeOOBaHMUs: OTpaHUICHHE TTOJI-
HOMOYMH OpraHoB IyOJIMYHOI BIIacTH,
0e3yciioBHOE COONIONCHNE 3aKOHHOCTH
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1 3allUTy OCHOBHBIX IpaB yenoBeka. Ta-
KMM 00pa30M, KOHCTUTYIIMOHHAsl WJEH-
TUYHOCTh TpeOyeT Mo KpaitHell Mepe
MPU3HAHUSA M COOJIOACHUS ITHX Tpex
TpeboBanuii. OfHAKO Takoe TPU3HAHUE
HE MMEEeT CMBICTIa, KPOME KaK B KOHTEK-
CTe KaKoH-T100 KOHKPETHOH BHEKOHCTH-
TYUHMOHHON uaeHTHYHOCTU. Hampumep,
eciii KBeOEKIbl HE pa3/esIsiloT OOIIyIo
HICHTUYHOCTh C TpakgaHamu Kanambt
W3 IPYTUX TPOBHHIUM, TO OHH BPSA JIN
MPU3HAIOT JIETHTUMHOCTb KOHKPETHBIX
OrpaHUYEHUN TOCYJapCTBEHHOH BIIACTH,
TaKMX KaK paclpeieIeHue MOITHOMOUU
Mexay (enepanbHbIMM M IIPOBUHLH-
albHBIMM OpraHaMHU, HMPEAyCMOTPEHHOE
Koncrutynueit Kanansr (daxrudecku
Ksebex orkazancs mpunmMarh Koncru-
tynuto Kanagsr 1982 1) [7, c. 17].

Crnemyer yu4nuThIBaTh, YTO COOTHOIIIE-
HHE MKy KOHCTHUTYIIHOHHOM 1 BHEKOH-
CTUTYIIHOHHON HJIEHTHYHOCTBIO MOXKET
BapbHPOBATHCS OT OJTHOW CTPaHBI K JIPY-
TOH, a TaKKe B MpeJenax OJHOU CTpaHbl
C TEYEHHEM BPEMEHHU H3-3a SBOJIOLUH,
PEBOJIIOIMK WJIH POBEAEHHBIX pedhopMm.
B HexoTopsix cTpanax, Takux kak CIIA,
KOHCTUTYIIMOHHASI HJIEHTUYHOCTh BaXKHA
JUIS HACEJICHHs B 1I€JIOM, U 3TO ChITpasio
Ba)XKHYIO pOJib B (JOPMUPOBAHHUHU U TPAHC-
dbopManMu  HAMOHAIBHOW  WACHTHY-
HOCTH IO NMPHUHIHUIY «EJUHOTO KOTIay.
B nmpyrux crpanax, Takux kak Munus,
KOHCTUTYIIMOHHAS HACHTUYHOCTH J0CTa-
TOYHO OTJaJIeHa OT HAIlMOHAJIBHOU HITN
STHOPEIUTHO3HON uaeHTHuHoCcTH. Kpo-
M€ TOT0, COOTHOILIEHHS MEXKAY KOHCTHU-
TYLIMOHHOM HJIEHTMYHOCTBIO U BHEKOH-
CTUTYLIHOHHBIMHU UACHTHYHOCTAMH (a UX
MOXET OBITh MHOXECTBO: PEJIMTHO3HAs,
STHHYECKAs, S3bIKOBAas, HaIMOHAJIbHA,
cyOHAIMOHANBHAS | T. 1I.) SIBJISIFOTCS TU-
HAaMHUYHBIMHU, BpPAINAIOMIMMUCS BOKPYT
TIOJIIOCOB  CONMMKEHUSI W PACXOMKICHUS.
Kpowme Toro, mporieccsl BOBIeUSHHS Ha-
CEJICHUS B T€ WJIM MHBIE OOIECTBEHHEIC
MPOIECCHl W M3MEHEHHUs, KOTOpbIe OHHU
BIIEKYT, BEPOSITHO, 3HAYUTENBHO yCKOPSI-
I0TCSL B TPaHC(HOPMAILMOHHBIN II€pHO/,
HanpuMep BO BPEMsl ydacTHsl B MpPUHS-
TUU KOHCTUTYIIMM Y BHECEHUS B HEe U3-
MCHEHUH, NpU OOCYXICHUH KOHCTUTY-
LUOHHOM PePOPMBI U T. II.

Konkpernas mpupoma KOHCTHTYIH-
OHHOM MACHTUYHOCTH U €€ CBS3b C BHE-
KOHCTUTYIIMOHHBIMH  MJICHTHYHOCTSIMHU
BapbHUPYIOTCSI OT OJHOTO T'OCYIapCTBEH-
HOTO YCTpOHCTBAa K JPYrOMy H OT OJI-
HOM UCTOPUYECKOH CUTyalllu K JIPYyroi.
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OIHaKO MOXKHO BBIJCIUTh HECKOJIBKO
KOHCTHUTYLIMOHHBIX MOJIENICH 1 MoJelne
MIPUHATHS KOHCTHTYLMH, KOTOpPBIE MIpa-
0T PELIAIONIYI0 POJIb B OINpPEACICHUH
KOHCTHUTYILIMOHHOW MJICHTHYHOCTH M CO-
OTHOILIEHUSI MEXTy HEHl U BHEKOHCTHUTY-
LIMOHHBIMU UICHTHYHOCTSIMH.

M. Pozendenpn pazauyaer msaTh Oc-
HOBHBIX KOHCTHTYIIMOHHBIX MOJEJeH:
(paHIy3CKyl0, HEMEIKYI0, aMepHKaH-
CKYI0, MCIIAHCKYI0 U Mojenb EBporeii-
ckoro Coroza [8, c. 1891]. Uerbipe u3 HUX
ObUIM YCIELIHO HMCIOJIb30BaHbl BO MHO-
r'ux 4actsx Mupa. Hanpumep, ncrnanckas
MoOZeIb YCHEUIHO 3akpenuiach B Boc-
TouHOU EBporie mocne KpyeHus «couu-
QIIMCTUYECKOTO JIareps», a TAKIKE COBCEM
HenaBHo B IOxHOit Adpuke. B To xe
BpeMsl MATask MOAEb, WCIOIb30BAaHHAS
B EBpomeiickom Coro3e u sBISIomasics
MepBOM MOZETHI0 TPAHCHAMOHAIHHOTO
(MEXIyHapOIHOT0) KOHCTUTYIIMOHAIIH3-
Ma, 70 CHX TOp He peajn30BaHa, U He-
U3BECTHO, CMOXKET JIM OBITH BOILIOIIEHA
B XKM3Hb B JJaJIbHEHIEM, €CIIM MO3UIHA
(GpaHIy3CKHX W TOJUIAHJICKUX TI'PaXKIaH
B 9TOM BOIPOCE PAJAMKAIBLHO HE HM3Me-
Hutca. Opnako npoekt Koncrurynum
EBponeiickoro Coro3a OblI cOracoBaH
[IPAaBUTEIbCTBAMU [JBAJUATH ISATH TO-
CyAapCTB-WIECHOB, YTO, TAKUM 00pa3om,
JlaeT OCHOBAHMS TOBOPUTH IO KpaiHei
Mepe O NOTCHIHAIbHOH BO3MOXHOCTH
CyIIECTBOBAaHUS  TpPaHCHALMOHAIBHOI
KOHCTUTYIIMOHHOH MOJIEIIH.

Cpenu deTelpex Mojelei, chopmy-
JIMPOBAaHHBIX B MaciuTabe HalHMOHalb-
HBIX T'OCYJapCTB, IPUHIUIHAIBHAS pa3-
HUIIA MeXIY (ppaHIly3cKOW U HEMEIKoi
MOJIEJIbIO 3aKJII0YAETCs B UX IPOTHBOIIO-
JIO)KHOM TTOHUMaHUM Haiwu. [1o cioBam
V. Ipeiica, «B TO BpeMs Kak BO (paHIly3-
CKOW KOHIIENIIMH HAIMsI — 3TO COBOKYII-
HBIM JIEMOC, B HEMEIKON <...> KOHIICI-
MU HAaIMS — 3TO TPYIIA, ONpesesemMas
C OTHHYECKOU TOYKH 3PEHHSI, HALIUS — DTO
atHOCY [9, ¢. 150]. B coorBercTBHH C
9TUM (paHIly3cKas MOJENb MOCTPOEHa
Ha aOCTPaKTHOM IOHSATHU JEMOKpaTH-
YEeCKOI'0 TOCY/lapCTBEHHOI0 yCTpOCTBa,
MOAXOJIAIIETO I BCEX HapoJoB (Haxo-
JSIIUXCS KaK B paMKaX HallMOHAJIBHOTO
rocyJapcTBa, Tak M B paMKax HaJrocy-
JAPCTBEHHBIX CyOBEKTOB, B YaCTHOCTH
EBpomneiickoro Coro3a uiam MHPOBOTO
coo0miecTBa B 1EJIOM), B JTFOOOM MeCTe
u B moboe Bpemst. PpaHiry3ckas MOaeIhb
MOSIBHJIACH, YTOOBI OBITH YHUBEPCATBHOI
MOJIEJIbI0 KOHCTUTYIIMOHHOTO JIeMOKpa-

TUYECKOTO CaMOYIIPABIEHHUSI COOTBET-
CTBYIOHIMX AeMOCOB. B oTnnune ot Hee
HeMelKass Mojejb, KoTopas Obuia IIH-
pOKO BOCIpHUHSTa Takxke Bo Bceil Boc-
TouHO#l EBpome, ABiseTcs KOHKPETHOH
B MacuTabe peaqbHbIX HApOJOB BO BCEX
HX 3THUYECKHX, KyIbTYPHBIX, PEITUTHO3-
HBIX, SI3BIKOBBIX, HUCTOPHYECKUX H T€O-
rpagudeckux ocobenHoctsx. Hememxkas
MOJIeNIb, TaKuM o00pa3oM, CBOAMTCS K
CaMOyTIpaBIIEHUIO KOHKPETHBIM JTHO-
COM — CaMOYIPaBJIEHUIO, KOTOPOE BOBCE
He 0053aTeIbHO JI0JDKHO OBbITH JIeMOKpa-
TUYECKUM, TOCKOJBbKY XapU3MaTUYHbII
JUJIep MOXKET OBbITh W Jydlle, U KBaJHU-
¢dunupoBaHHEe, YeM JEeMOKPaTH4eCcKoe
OOJIBIIMHCTBO, B CBOEH CITIOCOOHOCTH OT-
pakaTh BOJIO U MPEIONPENeATh CyIb0y
CBOErO0 ITHOCA.

AMeprKaHCKasi MOJIeITb B I[eJIOM OmH-
Ke K QpaHIiry3ckoit, yeM K Hemenkoit. Ho
B TO e BpeMsi (ppaHITy3cKast MOJIENb Tpe-
OyeT HaITM4Ius HalluH (XOTSI caM ITOT Tep-
MUH HYXXJaeTcs B JajbHeWIIel ananTa-
LIMH), TOTA KaK aMEPUKAHCKask MOAEIb —
HeT. bonee Toro, cnoBa «Mbl», «HapoOAY,
ucnonb3oBanubie B Konctutyuun CILIA
1787 r., onpenensiig, OMHAKO B 3a4aTOY-
HOM COCTOSIHMH, TpooOpa3 amepukKaH-
CKOIf HallMH, KOTOpasi JOJDKHA ObLIa OBITH
co0paHa MOCTENEHHO — Yepe3 HECKOIBKO
BOJIH IMMUTpAIMA. DTH Pa3INIHbIE BOJI-
HBI TIOCJIE€ TIOTPYKEHUSI B «IUIABUIBHBII
KoTel» OBUIM TpeoOpa3oBaHBI B COOT-
BETCTBUM C HOpPMaMH M IIEHHOCTSIMH,
3akperuieHHbIMU B KoHctutynnu CHIA.
B amepuxaHckoli Mojenu KOHCTUTYLHS
YCTaHABIMBAET TOCYAApCTBO M Ipe.-
mecTByeT Hauuu. KoHCTUTyIHOHHas
uAeHTH(UKALUS IPU TAaKOM HOJAXOIC
UTpaeT BaKHEHIIyI0 poib B OMperene-
HUU HAI[MIOHAIBHON UAEHTUIHOCTH, XOTSI
U OCTAacTCsl OTIMYHOU OT Hee. VHbIMM
CJIOBAaMH, aMEpHUKaHCKas HallMOHAJIbHAs
HUICHTUYHOCTH SBISICTCSI «OTIEYaTKOM)
aMEepHUKaHCKOH KOHCTUTYLMOHHOW HJIEH-
TUYHOCTH, HO B TO )K€ BPEMs BBIXOJIUT 3a
ee TIpesiebl.

OTinune UCIIaHCKON MOJIENHN OT TPex
BBIIIEHA3BAaHHBIX 3aKJIIOYAETCSl B JBYX
OCHOBHBIX aCIEKTaX: OHa yCTaHaBJIMBa-
€T OCHOBY /I MHOT'OHAIlMOHAJIBHOT'O rO-
CyIapCTBEHHOTO yCTPOICTBA (B OTINYHE
OT aMEepUKAaHCKOIl Mojenu, KoTopasi co-
BMECTHMA C MYJIBTUATHHYECKUM O0O0IIe-
CTBOM, HO HE C MHOTOHAIMOHAJIHHBIM
TrOCylIapCcTBOM WJIM KOHCTHTYIIHOHHOI
HUICHTUYHOCTBIO) W BKIIIOYA€T HOPMBI
Me)KHAIMOHAIBHOTO OOIICHNS B KOHCTH-

TYLMOHHbIH MOPSJI0K MHOTOHALIMOHAJIb-
HOTO rocynapcTBa-Hauuu. KoHcTuTynus
Ucnanun 1978 r. mpenycmarpuBaeT Ha-

«aBTOHOMHBIX COOOLIECTB» €O
3HAQYUTENBHBIMH  CAMOYIIPABICHUECKH-
MU MOJTHOMOYHSMH, T€M CaMbIM IPEo-
CTaBJsisl ATHUYCCKUM TIPYIIaM, TaKHM
Kak 0acKM M KaTaJOHIIbI, 3HAYNTEIBHYIO
CTETIeHb aBTOHOMHHU. DJTO JETaeTcs st
obecrieyeHusI KOHCTUTYIIMOHHOW WJICH-
TUYHOCTH, CTpEMsIIelicsi HalTH OayaHc
MEXKAy HAlUOHAJIbHBIM EIUHCTBOM H
COZIepKATeIIbHBIM M3MEPEHHEM 3THHYE-
ckoil aBroHomuu. C Apyroil CTOPOHBI,
nockonbky Konctutynus 1978 1. mon-
rOTaBJIMBANACh C OIVIAJAKOM Ha Oymyluee
BXOXk7eHue B coctaB EBpomneiickoe Co-
0011ecTBO (KOTOpOE BIIOCIIEACTBUU CTa-
1o Esponeiicknum Coro3om), B Hee OBIITH
BKJIIOUEHBI €BpONeickue TudepanabHbIe
HopMbI. TaknMm oOpa3om, Mcranus BKiro-
YHIIa MEKYHAPOIHOE N3MEPEHNUE U CBSI-

JIN4YHUC

3ajla ero ¢ HaIlMOHAJIbHO-TOCY/IapCTBEH-
HOIl KOHCTUTYLMOHHOW KOHCTpPYKLUEH.
Kpome Toro, 3TOT 110AX0/1, HCIIOJIB30BaH-
HBI B AanpHelmem cTpaHamu Bocrtou-
Hoii EBponsl u FOxHoit AQpuku, Hamom-
HSIeT KOHCTUTYLMOHHYIO HACHTHYHOCTB
HOBBIMH TIapaMeTpaMu: CTPEMJICHHUEM
K BKJIIOYCHHIO TPAHCHAIIMOHAJIBHBIX U
MEXKIyHAPOAHBIX HOPM B KOHCTHUTYIH-
OHHBII NPABOMNOPSAAOK, ACHCTBYIOIIUNA B
paMKax HalMOHAJIHLHOTO TOCYAapCTBa.

Jlist YkpanHbl BOIPpOC 00 OCHOBHBIX
MOJIXOaX K OCYIIECTBICHHIO KOHCTHUTY-
LIHOHHOTO Tpolecca ABIAETCS HE YeM-TO
OTBJICYCHHBIM WJIHM Cyrybo Teoperhye-
CKUM, a INpPEACTAaBISACT BIIOJIHE OILYTH-
MYIO NPAaKTHYECKYI0 LIEHHOCTb M IIOJIH-
THKO-IIPABOBYIO 3HAYUMOCTb, OCKOJIBKY
€ro peuIeHHEe HAXOAUTCS B IJIOCKOCTH
CaMOCO3HAHUSI YKPAWHCKOTO Hapoaa H
0a3upyIONETroCs Ha ’TOM CO3HATEIBHOTO
BBIOOpAa MPHOPUTETHBIX HAMpaBICHUH,
¢dhopMm 1 croco0oB mampHEHIINX TPeod-
pa3oBaHWH OCHOB TOCYIAapCTBEHHOH U
00IIeCTBEHHOW KHU3HH.

ITpoBeneHHOE WCCIEAOBAHUE J1AeT
BO3MOXHOCTb C(OpMYIHPOBATh Cleay-
OIINE BBIBO/IbI, KACAIOIIMECS HCIIOJIB30-
BaHMS KOHCTUTYLIMOHHON MJCHTHYHOCTH
B KOHCTUTYLIMOHHOM IIpoLecce:

1. C Touku 3peHHs] TEOPUU KOHCTHU-
TyLUUMOHHOH MIEHTUYHOCTH B YKpauHe
MOTYT OBITh HCIOIB30BAaHBI TOJIBKO IBE
MOJIETTH  TMpeoOpa3oBaHMl: HEMEIKast
nm ucranckas. PpaHiysckas Monenb
HelpremiieMa BBUAY TOTO, YTO yKpaWH-
CKOMY MEHTJINTETy TPAIWIHOHHO TpH-



Cylle BOCHPUSTHE HAIIMK HE CTOIBKO KaK
MOJUTHYECKOH OOIIHOCTH (TIOCKOJIBKY
TaKoBasl CTajla BO3MOXKHA TOJBKO B XX
BEKe), CKOJIbKO OOIIHOCTU ITHUYECKOM,

JIyXOBHO-KYJIBTYPHOUH.  AMepHUKaHCKas
K€ MOZIETTb HEBO3MOKHA BBUTy MHOTOHA-
[UOHATBHOCTH W TOJIHMKOH(ECCHOHATB-
HOCTH YKPaWMHCKOTO Hapoja, MOCKOJIBKY
IIpH Heil IT00BIe TOMBITKN «PaCTBOPHUTH)
BHEKOHCTHTYIIHOHHBIE  HJCHTUYHOCTH
W3HaYaJIbHO 0OpeueHBl Ha MPOBAl.

2. ®akTHUYECKU BCE ABAJLATH C JIUIL-
HUM JIeT HE3aBHCHMOCTH KOHCTUTYLH-
OHHBIM TIpolecc B YKpaumHe OCYIIEeCT-
BIISUICSL 1O HEMELKOW MOJENu, KOTopast
HalllJla HEMOCPEACTBEHHOE OTpa)keHHe
HE TOJIBKO B METOJIOJOTHUECKUX TOAXO0-
JlaxX U pa3padaThIBABLIMXCS IPOCKTAX, HO
U B UTOrOBOM TekcTe OCHOBHOTO 3aKoHa.
K coxanennro, mpuxoauTcs KOHCTaTHPO-
BaTh, YTO HEMEIKasi MOJIeNIb Ha yKpanH-
CKOHi TTOYBE HE NPHHECHA KeJaeMbIX pe-
3yapTaToB. bonee Toro, cerogHs MOXXKHO
C YBEPEHHOCTBIO KOHCTAaTHPOBATh, 4YTO
HOIBITKH COPMUPOBATH KOHCTHTYIHOH-
HYI0 MJIEHTUYHOCTh C TOMOIIbIO HJIEH-
TUYHOCTH 3THOHALMOHAIBHON IMpPUBETH
K PacKolly YKpamHCKOro oOriecTsa, Io-
CTaBMJIM IO YTPO3y HAIIMOHAIBHYIO 0e3-
OTIACHOCTbH U TEPPUTOPHAIBHYIO LIEIO0CT-
HOCTb YKpauHbl. BbIxon u3 uMmeromerocs
KpHU3HCa, Ha HaMl B3IV, 3aKIIOUACTCS
B CMEHE CaMOH IapajurMbl KOHCTHUTY-
LUOHHBIX PeOPM U, COOTBETCTBEHHO, B
repexojie OT HeMELKO! K HCIIaHCKOM MO-
Jlenn KOHCTUTYLIMOHHOM MIEHTUIHOCTH.

3. HMcnaHckast MOAenb KOHCTHTYLH-
OHHBIX M3MEHEHUH B MOJIMTHUKO-IIPABO-
BBIX peanusX YKpauHbl O3HA4aeT Ipe-
JKJie Bcero (popMUpPOBAHME KOHCTUTYIIHU-
OHHOM HJAEHTHYHOCTH HA OCHOBE yueTa
U COINIACOBAHUSI BHEKOHCTUTYI[MOHHBIX
HUJCHTUYHOCTEH, B IEPBYIO O4epeab IT-
HOHAIIMOHAJIBHBIX, PETHOHATBHBIX, pe-
JUTHO3HBIX W SI3BIKOBBIX. HoBas (wmmm
obOHoBieHHas) Koncrurynust Ykpaussl
OJDKHA — TIPeAyCMaTpHBaTh  HaIMuHe
TEPPUTOPUANIBHBIX COOOLIECTB (rpomal,
TEPPUTOPUAIIBHBIX KOJUIEKTHBOB) CO 3HA-
YUTEAbHBIMH  CAMOYIPAaBIEHYECKUMU
MOJIHOMOYHSIMH M MaTepHaIbHO-(HHAH-
cOBO# 0a30ii, JOCTATOUHOM JIsi UX OCY-
IIECTBICHUS, TEM CaMbIM MPEIOCTaBISI
9TUM COOOILIECTBAM BBICOKYIO CTEICHb
CaMOCTOSTEIbHOCTH.

4. Peamuzanmst yKa3aHHBIX MPEJ-
JOKEHNH B KOHIENITYyaJbHOM IUIaHE
JTaCT BO3MOXKHOCTH OOECIIEUHTh YKpau-
HE KOHCTUTYLUHOHHYIO HWJICHTHYHOCTD,

CTPEeMSILIYIOCS HaWTH OajaHc MexIy
HallMOHAJIbHBIM €IMHCTBOM U COJepiKa-
TEJIbHBIM MHOT000pa3HeM AITHUYECKON
aBTOHOMHUH, pedopMUpOBaTH OpraHu3a-
[UI0 MyOMUYHON BIIACTH HA MPUHIIMIIAX
MEHeHTPAIN3alid, CyOCHIHApPHOCTH U
YB@KEHUSI TPAB MECTHBIX COOOIIECTR.
Takoil moaxol, Kak TMPeaCTaBIsIeTCs,
crocobeH He TOJBKO CHATH MHO)KECTBO
BHYTPEHHHUX KOH(IUKTOB MEXIy BHe-
KOHCTUTYLMOHHBIMH HUJEHTUYHOCTSAMHU,
HO W Onaroiapsi HCIOJIB30BAHUIO TPAHC-
HallMOHAJIBHBIX ~ HOPM  IOATOTOBUTH
VkpauHy K mocTerneHHOMYy U 0e30o0e3-
HEHHOMY BXOXJECHHUIO B €BpOIElcKoe
MPOCTPAHCTBO.
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PEIIEHUE OPTAHA CAMOOPI'AHU3AIINU HACEJIEHUSA —
OCOBbIA HCTOYHUK MYHUIIUITAJIBHOI'O TIPABA

Koncrantun COJISIHHUK,
KaHIUaT IOPUIHYSCKUX HayK, JOICHT, TOUEHT Kaeapbl TOCYIapCTBEHHOTO CTPOUTEILCTBA
HannoHanbHOTO FOPUINYECKOT0 YHUBEpCHTETa UMeHH SIpociaBa Mymnporo

Summary

The article examines the theoretical aspects of the decision of the body self-organization of the population as a source of municipal
law. Analyzed his legal property, place and role in the branch of law system, are distinguished by peculiarities of legal regulation.
Emphasizes that the legal form of the activities of the body self-organization of the population needs to be improved legislative
regulation, which will inevitably lead to the strengthening of influence such decisions in the legal framework for the territorial
community and its organs. Summarizes the availability of all necessary features of the source of municipal law, in the absence of the
necessary components to determine their as acts of local authorities.

Key words: source of municipal law, decision of the body of self-organization of population, local government, municipal
authorities, local self-government act.

AHHOTAUUS
B crartbe nccnenyrores TeOpeTUYECKUE acTieKThl MOHMMAaHUS PEIICHUsT OpraHa CaMOOPTaHU3aIiK HACENICHHS KaK MICTOYHHIKA MY-
HUIMIIAIBLHOTO MPaBa. AHAIU3UPYIOTCS €r0 I0PUANYECKHEe CBONCTBA, MECTO U POJIb B CUCTEME UCTOYHUKOB OTPACIIH MPaBa, BhIICIS-
FOTCS1 0COOCHHOCTH ITPAaBOBOTO PETYIMPOBAaHUS. AKIIEHTHPYETCS Ha TOM, YTO TIpaBoBasi popMa JAesTeIbHOCTH OPraHOB CaMOOPraHn3a-
MW HACEJIEHUS TPeOyeT YCOBEPIICHCTBOBAHUS 3aKOHOMATEIHHOTO PErYINPOBAHIS, YTO HEU30SKHO MPUBENET K YCUICHUIO BIUSHUS
TaKUX PELICHUI B CHCTeME MPAaBOBBIX OCHOB JIESTEIBHOCTH TEPPUTOPUAIILHOIN TPOMAIbl ¥ e OpraHoB. JlemaeTcst BHIBOA O HATUUUK
BCEX HEOOXOMMBIX IPU3HAKOB HCTOYHUKA MYHHIIUITAIBHOTO [IPpaBa IMPU OTCYTCTBUU HEOOXOANMBIX COCTABIISIONIHX JIJIS ONIPE/ICIICHHS

UX aKTaMH OPraHoOB MECTHOTO CaMOYIIPAaBJICHU.
KiioueBbie ¢Jj10Ba: HCTOYHUK MYHHUIIMIIAJIBHOI'O IpaBa, pEIICHUE OpralHa caMOOpraHru3alun HACCJICHUA, MECTHOE CaMOyIIpaBJic-
HUE, MyYHUIIUITIAJIbHAA BJIACTh, aKT OpraHa MECTHOI'O CaMOYIIpaBJICHUS.

Hocmnomca npodaembl. Cu-
CTeMy MCTOYHUKOB MYHHMIIH-
MIAJILHOTO TIpaBa COCTABJIAET JOCTATOYHO
0O0JIBIIONI MacCHB HOPMATHBHO-IIPABOBBIX
aKTOB TOCY/IapCTBEHHBIX OPIaHOB M Opra-
HOB MECTHOTO camoympasienus. OnHako
OHHU HE MCUEPIIBIBAIOT BCE (HOPMBI OBITHS
MYHHLHNAIBHO-IPABOBOH HOPMBI, YTO
CBSI3aHO C YHHKAIbHOCTBIO HHCTHTYTa
MECTHOTO CaMOYIIpaBilIeHus. Permenus
OpraHOB CaMOOpPTaHM3AIMH HaCeICHUs
(mamee — OCH) mpencTaBisiioT Ha Ceroj-
HSIIHUH 1eHb OCTaTOYHO HOBBIN MCTOY-
HHUK MyHUIMIAJIBHOTO TIPaBa, KOTOPBIH HE
TIOJTYYHJT JIOJDKHOTO Pa3BUTHS B IPABOBOM
pPEryIMpoBaHHH  MYHHUIUIAIBHO-TIPABO-
BBIX OTHOIICHHH. 3aKOHOJATEILCTBO
YKpauHbI ONpeeNsieT 3TH OPraHu3aInOH-
HBIE CTPYKTYpPbl KaK IPEACTaBUTEIIbHbIC
OpraHbl, JaeT UM BO3MOXKHOCTb MPHHH-
MaTh yJacTHe B peali3anui MECTHOH T0-
JIUTUKH, OJJHAKO OTPAaHUYHBACT UX MPABO-
ByI0 (popMy aearenbHOCTH (cT. 59 3akoHa
VYipaunsl «O MECTHOM CaMOYIpaBICHUH
B Ykpause» He oTHocHT perieHrne OCH k
aKTaM MECTHOT'O CaMOYIIPABJICHUS).
AKTyalIbHOCTb TEMbI HCCIIEI0BaHUSA
CBsI3aHA C OTCYTCTBHEM KOMIUIEKCHBIX
Hay4HbIX HCCJICIOBAaHUH O NMOHUMAHUM H
IOPUJIMYECKHX XapaKTePUCTHKAX TaKOro
poza pemeHui ¢ Mo3unui (a) UCTOUYHHKA
MYHHUIUITATBHOTO TIpaBa, (0) MpaBOBOit

OCHOBBI AEATEITEHOCTH OPraHOB W JOJIK-
HOCTHBIX JIMI] MECTHOTO CaMOYTIPABIICHNS,
(B) pesyasrara aestensHocT OCH 1o pe-
an3anyy ero GyHKIMH | TTOTHOMOYHIA.

Cocrosinue wucciegoBanmusi. Paspa-
0OTKa OIpe/IeNICHHOH BhIIIE TPOoOIeMaTH-
KU B COBPEMEHHOM I0pUANYECKO TUTepa-
Type B OCHOBHOM HOCHUT ()parMEeHTApHBII
xapakrep. Mccnenosarenu B mepByo oue-
penb KacaroTcsl BOIPOCOB MPABOBOTO CTa-
tyca OCH, ux ponu B nmporecce BeIpaboT-
KH U PeaTn3aliiii MyHUIUITIAIEHON TOJIHN-
THKH, OPraHU3aI[MOHHBIX (OPM U METOIOB
paboTHI, MOPSIIKA CO3MAHMS M MPAKTHUKH
NIESITETIBHOCTH OTUX CTPYKTYp B COBpe-
MEHHOM TOCYy/IapCTBE. DTH aCIEKTHI MPo-
OneMbl paccMOTpeHb! B Tpyaax M.A. baii-
mypatoBa, A.B. baranoBa, WM. box-
posoit, B.M. Bopnmentoka, IL.H. Jlo06-
yenka, H.B. Mummnoii, E.I. Ocranenko,
O.®. Opunkoro u Apyrux y4eHbIX. YUeT
pE3yNbTaToOB MX MCCIENOBAHUH TaeT BO3-
MOXKHOCTh M3yunts pemenne OCH c¢ pas-
HBIX TOJXOZOB, MPOCIEAUTH B3aNMOCBS3b
MEXK]ly OpPTaHW3aIl[MOHHOW W TpaBoil (op-
MaMH HUX JEATeIBHOCTH, HpOaHAIM3UPO-
BaTh PeUIeHMs KaK JIEMEHT IPaBOBOTO pe-
TYJIMPOBAaHUS OOIIECTBEHHBIX OTHOIICHUI
1 NPHHAUIEKHOCTD UX K CHCTEME HCTOUHH-
KOB MYHHMIIMIIATBHOTO MPaBa.

Leab0 cTaTbu SBISIETCS HM3yuCHHE
pewenuss OCH kak MCTOYHHMKA MYHMIIU-

MAJFHOTO TIPaBa; aHAIN3 IOPUANIECKHAX
XapaKTePUCTUK C TO3ULUK O0OIIEro, 0co-
OGEHHOTO U CIIEIMAIBHOTO aCIEKTOB, BO3-
MO’KHOCTU M HEOOXOAUMOCTH THX pellle-
HHUHA BXOJUTh B CHUCTEMY MCTOYHHKOB OT-
paciu mpaBa; pacCMOTPEHHE IPOOIEMbI
MPaBOBOTO PETYJIMPOBAHMS NEATEIbHOCTH
OCH 1o mpHHATHIO COOTBETCTBYIOILUX
JTIOKYMEHTOB; IIPOTHO3UPOBAHHUE I1EPCIICK-
THUB U TEHJCHIMI Pa3BUTHUS STOTO YPOBHS
JIOKaJTbHOTO HOPMOTBOPYECTBA.

H3no:xeHne 0CHOBHOIO MaTepuaJa.
Crarps 5 3axoHa Yipausabl «O MeCTHOM
CaMOyYIIPaBJICHUH B YKPAaUHE» BKIOYACT
opranel OCH B cucTeMy MECTHOTO caMo-
ynpasnenus [1, cr. 170]. 3axon YkpanHst
«O0 opraHax caMOOpraHM3allMM Hace-
JICHUS» ONpEAeNseT UX KakK IpeacTaBU-
TEJILCKUE OpraHbl, KOTOPBIE CO3/1AIOTCS
JKMTEISIMH, KOTOpbIE Ha 3aKOHHBIX OCHO-
BaHUSX MPOXKMBAIOT HA TEPPUTOPHUH Cela,
MOCeJIKa, TOpoJia TN MX 4acTell (CT. 2), u
Kak (OpMy y4acTusi WICHOB TEPPUTOPH-
AIBbHBIX TPOMaJ B PEIICHHN OTAENBHBIX
BOTIPOCOB MECTHOTO 3HadeHHs (CT. 3).
K HuUM OTHOCSTCS IOMOBBIC, YIHYHBIC,
KBapTaJbHbIE KOMHTETHI, KOMHUTETHI MU-
KpOpalOHOB, KOMUTETHI PaifOHOB B TOPO-
J1ax, CeJIbCKUE U MOCEIKOBbIC KOMUTETHI.
OCH wu3bupaercss Ha CpOK IIOJHOMO-
YUl COOTBETCTByIOIIEro cosera (cr. 11)
[1, cr. 254].



LEGEA SI VIATA

Ha ceroguamnuii geHp B YkpanHe
CO3/1aHO JIOCTaTOYHO OOJIBIIOE KOJIHYe-
ctBo OCH pasHoro ypoBHs, KOTOpbIE B
pa3HOW CTENEHH BOBIICYECHBI B IIPOLIECC
peannzanuu (QyHKIMIE MECTHOTO camoy-
MIPABJIEHUSI ¥ MYHUIUIIAIEHON TOJTUTHKY.
WHcTuTynMoHanmu3amust 3TUX OpraHu3a-
[UOHHBIX CTPYKTYP B YKPAaWHCKOM 3aKO-
HOZATEIbCTBE SIBISICTCSI CBHIETEIHECTBOM
JIEMOKPAaTHYECKUX Hadal B OpraHU3alnu
W JeSITeIbHOCTH MECTHOW BJIACTH; 0CO3-
HAHHOCTU HEOOXOJUMOCTH INpPUBIICYECHHS
MIMPOKOT0 Kpyra JIMI K IIOJrOTOBKE, PH-
HSTHIO ¥ PeaJIN3alli aKTOB MECTHOTO Ca-
MOYIpaBJIeHHs, OPraHU3aLMOHHOMY 00e-
CIICUCHUIO OCYILECTBICHUS OTJCIbHBIX
TTOTHOMOYH.

A.A. CepreeB 0TMEYAET, 4TO XOTSI 00-
IIIECTBCHHOE CaMOYIPABICHHUE TPaXIaH
HE SIBJIIETCSI CAMOCTOSITEIILHON (HOopMOit
IyOJIMYHO-BIACTHON JIESTEIBHOCTH, HO
HalpaBJICHHOCTh Ha Y4acTHe B peayn3a-
UM TYOJIWYHBIX HMHTEPECOB MECTHOTO
YPOBHSI HE MOXET ObITh OTHECEHa MHC-
KJIIOUUTENBHO K (hOopMaM 0OLIEeCTBEHHON
camozestenbHocTu [2, c. 28]. [leticTBu-
TEJIbHO, 3aKOHOJATENIbCTBO YKPAWHBbI HE
Biioyaer OCH B cuctemy OpraHoB Imy-
OJIMYHOM BJIACTH, HO TIPH 3TOM OIIpeJie-
JISIeT UX KaK COCTABIISIONINH IEMEHT CH-
CTEMBI MECTHOTO CaMOYIPaBICHHUS C TIO-
TEHIIUATLHOW BO3MOXKHOCTBIO TITyOOKOI
WHTETpallii B OCYyLIECTBICHUE (DYHKIIMI
1 KOMITCTEHIINH MYHHUIUIAJIBHOH BIAaCTH
yepes JeernpoBaHne OTAeIbHBIX TOJTHO-
MOUHI MECTHOTO COBETA.

K uCTOYHHMKAM  MYHHILHMIIAIEHOTO
npaBa OTHOCATCS pELIeHHS OPraHoOB M
JOJUKHOCTHBIX JIML[ OpraHoB IyOnuy-
HOH BJ1acTH, uMHbIC (HOPMBI BBIPAKECHHS
(cyuiecTBOBaHHMsI) MPABOBOM HOPMBI, KO-
TOpBIE YCTAHABIMBAIOT, HM3MCHSIOT N
MIPEKPaaloT MyHHIUIAIbHO-IIPABOBEIC
otHomreHus. Ilpu 5ToM MCTOYHMKY TpH-
CYIIM TaKWe CBOMCTBA: HOPMAaTHBHOCTH,
00513aT€JILHOCTD,
TOCY/IapCTBEHHAs TapaHTHs pean3alyy.
B ornuume ot mHBIX oTpacieii mpasa cu-
CTeMy MCTOYHHKOB MYHHLHUIIAILHOTO
npaBa OIPEAENsAeT COBOKYIHOCTb pa3-
JUYHBIX TI0 CBOEH IOPUAMYECKOW Npu-
poJie aKTOB: PEILECHHUSI BCEYKPAUHCKOIO U
MECTHOTO pedepeHyMOB, HOPMaTHBHO-
IIPABOBBIE aKThI OPTaHOB M JOJKHOCTHBIX
JIUII TOCYAApCTBEHHOM BIIACTH, OPraHOB
BiacTH ABTOHOMHOM Pecnybmmkn Kpsim,
AKTBI OPTaHOB M TOJDKHOCTHBIX JIMII MECT-
HOTO camoympasieHus. Konrimomepar Ta-
KuX (opM SABISIETCS YHUKAJIBHOH 0COOEH-

TEPPHUTOPUAIIEHOCTD,

HOCTBIO MYHHIHMIIAIBHO-IIPABOBOIO pe-
TYJUPOBAHUSA, YTO ONPEAENSAET eIUHCTBO
PEryJaMpoBaHHs OPraHU3ALMK U JESTElb-
HOCTH TEPPUTOPHAIBHON IpoMajbl U ee
OpraHoOB B IPaHHMIIAX BCETO rOCY/apCcTBa ¢
MHOT000pa3ueM MPaBOBBIX IIPOSIBIICHUI B
YCIIOBHUSIX MECTHBIX OCOOCHHOCTEH.

Kak ompeznensror OOJBIIMHCTBO HC-
cieoBarene TIOJIUTUKO-TIPABOBOI
NPUPOIBl  MECTHOTO CaMOYIIPaBJICHUS,
CTPYKTYPHl MYHHIUITAJTBHOW BIIACTH HO-
CAT HEroCyJapCTBEHHBIH, 00IIeCTBEH-
HBII Xapaktep. DTOT cTaryc AeNaerT ux
PAaBHONPABHBIMH ~ YYaCTHUKAMH ~ CPEIH
MHCTHTYTOB T'Pa)XIAHCKOrO OOIIEeCTBa,
YTO HE MPUYMEHBIIAET MX BAXKHOCTH U
HEOOXOMMOCTH y4YacTHs B peaslu3alin
¢yHnxumit rocynapcrea [3, c. 148-159].
[Ipu3nanue pemennii (akToB) 3THX 001IIE-
CTBEHHBIX (hOpMHPOBaHMI TIO TEppUTO-
pHATBHOMY TIPHHITUITY —ITOJTHOMPABHOM
(hopmMoOil TIPaBOBOTO PETYIUPOBAHUS 00-
[IECTBEHHBIX OTHOIIEHUH B TOCYNapCTBe,
HaJeJeHHe X TaKUMHU )K€ FOPHIUYECKH-
MU CBOIMCTBAaMH, KaK U PEIICHUH OpraHoB
rOCyAapCTBEHHOU BiacTH (0co0oro poaa
CaHKLOHUPOBAHHUE), SBIISETCS BayKHEH-
el rapaHTUed JeATEIIbHOCTH MECTHBIX
OpraHoB CaMOYIIPABJICHUS B COBPEMEH-
HoM obmiectse. Tak, ¢T. 59 u ct. 73 3ako-
Ha YkpanHbl «O MECTHOM caMOyIpaBiie-
HUM B YKpaWHE» ONPEEISIOT TaKylo ra-
PaHTHUIO MPABOBOH (OPMBI ESITEITEHOCTH
OpraHOB CaMOYTIPABJICHUSL.

Hecmotpst Ha cymecTBoBaHHE KOM-
IUIeKCa FOPUIMYECKUX TapaHTHH MecT-
HOI'O CaMOYIIPaBIICHUS, OTAECNbHbIC 3lie-
MEHTBI IOCJIEHEr0 UMEIOT CBOM Xapak-
TEepHbIE YepThl B peanu3anuu. Hanpumep,
uccieyeMble B 3TOW padoTre pelieHus
HUMEIOT 0COOCHHOCTH B IPABOBOM periia-
MEHTHPOBAHUU MYHHUIUNAIBHON JIeH-
CTBUTEJIBHOCTH, 00NagalT creruduye-
CKUMH TIPHU3HAKaMH KaK COCTaBIISIONINH
JJIEMEHT CHUCTEMBI MCTOUYHHKOB MYHHIIH-
naJkHOTO TpaBa. [Ipu 3TOM BakHO IMOf-
YepKHYTh, YTO B HEKOTOPHIX MOMEHTax
TaKkhue OCOOEHHOCTH COCTaBISIOT €1u-
HUYHBIH NPU3HAK Cpeid OOLIMX Xapak-
TEPUCTHK MCTOYHMKOB MYHHUIIMIAIBHOTO
npaBa, HE MPEBPAILAsi UX B UCKIIOYEHHS
U3 KOHKpPETHOro psiza (opMm HpaBOBOTO
pEryJaMpoBaHHs ~MYHHUIIUIAIEHO-TIPABO-
BbIX OTHOLLEHUH.

ITpaBoBas ¢opma JAeATEIBHOCTH B
MyOIMYHO-TIPaBOBOM cepe COCTOUT u3
BO3MOKHOCTH ONPEIEIICHHOTO CyOBEeKTa
BJIACTHBIX OTHOIIEHHUI pealn30BBIBATH
cBOM (YHKIUU M TOJTHOMOYHS TIPH IIO-
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MOLIM  IOPUJIMYECKUX  YCTAHOBJICHUH
HOPMATHBHOTO ¥  WHJMBM/YaJIbHOTO
xapakrepa. OTO MposiBIsieTcss B cdepe
[IPaBOBOTO PEryJHPOBAHMs OOILECTBEH-
HBIX OTHOILICHMH, KOTOpasi B OTIAMYHE OT
OpraHU3alOHHOH (OPMBI TPOUCXOTHUT
B YETKO OMPEJCICHHBIX paMKax u (op-
MaTe. YUHTBIBask poiIb MpaBa B IEMOKpa-
THYeCcKOM oOmiecTse, Takast popma siBIIsI-
eTCsl He0OXOIMMBIM YCIIOBHEM (DYHKIIHO-
HUPOBaHUS JIFOO0T0 00pa3oBaHMs, KOTO-
poe perynupyer myOIu4YHbIE MHTEPECHI
B paMKax TeppuTopuu rocyaapcrsa. OHa
npucyma u OCH, xoTopele peanusyroT
MIPaBOTBOPYECKHE, MPABOIPUMEHHUTEIb-
HBIC, YYPEIUTEIbHbIE ¥ KOHTPOJbHbIC
nomHomouns [4, c. 123]. VYwuurtbiBas
ACIIEKThI HCTOYHMKA ITPaBa Kak Iporecca
mo Qopmanuzanuu 001e00sS3aTeTHHBIX
TpaBwJI oBeAeHus [5, c. 145], mpaBoBas
¢opma nestensnoctn OCH onpenemnsier
BO3MOYKHOCTh OTHECCHHS MX PCIICHHUH K
HMCTOYHHUKAM MYHHIHIIAIBHOTO TIpaBa B
(hopMaNbHOM MX NOHUMAaHUM (EIUHCTBO
JIeSITEJIbHOCTH U PEe3yIIbTaTa).

HopmaruBHOCTh MCTOYHUKA MYHUIIU-
MAJILHOTO TIpaBa XapaKTEpPU3yeT ero co-
JieprKaTeIbHYI0 CTOpOHY. PeramenTanus
MYHHIHNAIBHO-IPABOBBIX ~ OTHOLICHHMHA,
HE3aBUCHMO OT BPEMEHH W Kpyra JHI,
JIOJDKHA COIIPOBOXK/IAThCS MHOTOKPATHO-
CTBIO TIPUMEHEHHUSI HOpMBI IpaBa. Kak n
(hopMHpOBaHHE MECTHOTO COBETa, 3aKO-
HOJATeNbHBIH Topsanok co3manuss OCH
HE CTaBHT YCJOBHEM €ro JIeraji3alnui
BOJICU3BSBIICHUE KaXKJIOTO >KUTEJNS COOT-
BerctBytouieil Teppuropun. O.E. Kyra-
¢un u B.W. BacuibeB yTBepKIaroT, 4TO
00IIECTBEHHOE CAMOYIIPaBIeHHE 00beIU-
HSIET HaceJICHUEe HE Ha OCHOBE YJICHCTBA,
CBSI3aHHOTO C KaKUMHU-THOO YCIOBHSIMU
(cobmionenne ycTaBa, ymiara WICHCKHAX
B3HOCOB W T. 11.), & HA OCHOBE COBMECT-
HOW paboTHI 1O BBIMTOJIHEHHIO OMpeIe-
JICHHBIX 3aJ1a4 B 00JacTH 00CITyKUBAaHUS
OOIIECTBEHHBIX MOTPEOHOCTEH TpaXiaH,
YIOBJIETBOPEHHUS MX KYJIBTYPHO-OBITOBBIX
1 MHBIX 3a[IPOCOB, OXPaHbI X MPaB U HH-
Tepecos [6, c. 183].

COOTBETCTBEHHO, NpPUHHUMAs KaKue-
6o pemenus, OCH co3maer mpasuia
MOBEJICHUSI, KOTOpbIE SBISAIOTCA 0053a-
TEIBHBIM JUIS BCEX HAXOJIIMXCS Ha CO-
OTBETCTBYIOLLIEH TeppuTopuu. Mecto
MIPOXKMBAHUSL SIBISICTCS JIMIIb FOPUANYC-
CKMM TpeOOBaHHEM JUISi MHHUIUHPOBAHHUS
" M30paHusl TAaKOTO OpraHa W He MOXKET
CO3/1aBaTh OrPaHUYCHHUS B IPUMCHCHHU
HOPMBI.
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Crarbst 20 3akona «O0 opraHax ca-
MOOpPraHU3allUM HACEJICHHUs» JaeT BO3-
MOXXHOCTb TaKOMy OpraHy HpUHHMATb
pelieHus  OpraHM3alMOHHO-PACIIOPSIN-
TEIBHOTO XapakTepa 10 BOIpPOcaM, OTHe-
CEHHBIM K ero nmonHomouusm. [1o Hamemy
MHEHHIO, Takasi (JOPMYJIHUPOBKA SBIISCTCS
HE JIOCTATOYHO KOPPEKTHOM, IOCKOIBKY
MIpeAroyaraeT NPUHATHE WHINBHIYallb-
HBIX (KOHKPETHBIX) aKTOB, KOTOpbIC OyayT
HalpaBleHbl Ha WCIIOJHEHWE pPelIeHUi
OpPraHOB ~ MECTHOTO  CaMOYIIPABJICHHUSI.
Ipu 5TOM 3aKOHOIATEIb OIPEISIIAET BO3-
MoxHOCTb JesitenbHocTH OCH B pamkax
3HAUUTEJBHBIX TeppUTOpHUl (palioHa B
ropojie, ceja, ocelika), 4To Mpeaonpese-
JISIET YCTAHOBJICHHE MTPABUJI ITOBEJICHUS, B
TOM YHCJIE U pEerIaMEHTa JesTeNIbHOCTH
CaMOro OpraHa W €ro OpraHU3aIMOHHBIX
crpykryp (monoxkenue 06 OCH nHocut
HOPMAaTHBHBIN XapaxTep).

Bo03MOXKHOCTD TIEepesiadn CelIbCKUM,
TOPOJICKMM,  pailOHHBIM
B rOpOJIE COBETOM HYacTH CBOUX MOJIHO-
MOYHH, KOTOpbIE HE OTHOCSTCS K MX HC-
KIIFOYUTENIBHON KOMIIETEHIIUH, XOTh U He
MOJTyYHJIa MIUPOKOTO PACIPOCTPAHEHUS B
OTEYECTBEHHOM MPAKTHUKE, OJJHAKO HECeT
B ce0e OrpoMHBIf moTeHma. Jlenentpa-
Iu3anys B Hamled cTpaHe oOyCIIOBIEHa
mpoOneMoif OTCYTCTBHS HEOOXOIMMBIX
W pearbHBIX IOJHOMOYMH Ha HH30BOM
ypoBHE IyONnM4YHOro ympasieHus. Pas-
pyLIEHHE apXaumyHBIX HHCTUTYTOB OI0-
POKpaTuu MpH OCYIIECTBICHUH MECTHOI
BJIACTH, JIEMOKpaTH3alus OOLIeCTBEH-
HOM JKM3HHM, CTaHOBJICHHE TI'paXKIaH-
CKOTo 00liecTBa HEU30EKHO INPUBEAYT
K KOPCHHBIM HW3MEHEHHSM IPUHIUIIOB
MYHHULMIAIBHOTO MeHekMenTa. [Ipu-
BJICUCHUE TAKUX OPraHOB K peau3aluu
MTOJTHOMOYHMH MECTHBIX COBETOB M HX HC-
MTOTHUTEIBHBIX CTPYKTYP Yepe3 HHCTUTYT
JIeTIETUPOBAaHUs HE MCKIIIOYAET, a CKOpee
MpeABeIIaeT aKTUBHYI0 HOPMOTBOpYE-
ckyro pabory OCH. Illupoxas neneHTpa-
IM3aysd  00s3aTeNbHO JIO0JDKHA  JIOTIOJ-
HATBCSL BHYTPUMYHUIMIAJIBHON JELEH-
TpAIM3ALMCH: pa3BUTHEM OOLIECTBEHHBIX
HavaJl B IESTEIbHOCTH OPTraHOB MECTHOT'O
CaMOYIIPABICHUs, PACKPENOLIEHHEM Cca-
MOJIESITEILHOM aKTUBHOCTH Kutenei. bes
9TOr0 MECTHOE MyOJMYHOE YIIpaBICHUE
HE CTaHeT MOUIMHHBIM CaMOYIpaBICHU-
em [7, c. 286].

3aKoHOJATEeNh  OTPAHWYMBACT JIes-
tensHOCTE OCH cpokom KameHIH co-
OTBETCTBYIOILETO MECTHOro coseta. Ilpu
9TOM B PENIaMEHTHPOBAHHH IIPABOBBIX

TTOCEITKOBBIM,

OCHOB JICATEIBHOCTH MOCJIEIHHUX HET
YIOMHHAHUSL O IOPUIMYECKOH KU3HH
peuwenus, npunsroro OCH. Ucxons u3
OOIIMX TNPHHIMIOB TI'OCYIAapCTBEHHOIO
CTPOUTEIILCTBA, MPEKPAICHUE JesTellb-
HOCTH OpraHa He SBISIETCS OCHOBaHHEM
JUTS aBTOMAaTHIECKOTO MPEKPAICHUs e~
CTBHSI HOPMaTHBHOTO akTa. Tem Ooree B
4. 3 ct. 20 3akonHa Ykpaunsl «O0 opranax
CaMOOpraHW3aluy HaCeJICHUs» Oompese-
JIEH TIOPSIOK TPEKpaIleHHus JIeHCTBUS
HopMmel. Perrenst OCH, kotopoe He cooT-
BETCTBYET JICHCTBYIOIIEMY 3aKOHO/IATElIb-
CTBY WJIM HPHHSATO 110 BOIPOCaM, KOTOPbIE
HE OTHECEHBI K €ro MOJHOMOYHMSAM, IpPH-
OCTaHABIIMBAIOTCS  COOTBETCTBYIOLIUM
CEeNIbCKUM,  TIOCEJKOBBIM, TOPOJCKUM,
palfoHHBIM B TOPOJIE COBETOM C OHOBpE-
MEHHBIM O0palieHHeM B CyJ 00 OTMEHE
TaKOTO PEIICHUSI.

Kcrarn, cymecTBoBaHne yIoMsHYTON
HOPMBI CBUJICTEIILCTBYET O PU3HAHUH CO
CTOPOHBI TOCY/IapCTBa OCOOOI MPHPOIBI
IyOIMYHO-TIPABOBBIX OTHOLIEHUH M pe-
menuii OCH, 4T0 HEe TOXIECTBEHHO 00b-
eIIMHEHMAM TpakiaH. B coorBercTBUM
co ct. 17 Konmexca agMHHUCTPaTHBHOTO
CYJOIIPOM3BOJACTBA YKpaWHbl OTHOLIIE-
HHs, KOTOpbIE OTHECEHbI K BHYTPEHHEH
NESTENbHOCTH WM  HUCKITIOYUTENTHHOM
KOMIIETCHIINN O0BeTUHEHUH IrpakJaH, He
COCTABIISIOT OPUCIUKIMIO AJAMUHHUCTpA-
TUBHOTO cyna [1, ct. 446]. Taxxe HOpMa
0 Cy1e0HOM MOPSIIKE IPUOCTAHOBICHHS 1
OTMEHBI PEIICHUS JOKA3bIBACT CYIIECTBO-
BaHUE TPABOBOH (DOPMBI B EATEIBHOCTH
OCH, B TOM uucIie 1 HOPMOTBOPYECTBA.

OO0s3aTebHOCT U TOCYIAPCTBEH-
Has TapaHTHsA pealn3aluyl  SBISIOTCA
[IEPBOOCHOBAMH B XapaKTEPHCTHKE aKTa
opraHa BJAaCTH KaK IPAaBOBOIl OCHOBBI
OpraHu3alid U AEATeIbHOCTH OpPTaHOB
1 JTOJDKHOCTHBIX JIMII, peryisitopa oore-
CTBEHHBIX OTHOLIEHUH. B cBOIO ouepenp,
paccmorpenne pemenns OCH xak pe-
3yJbTaTa €ro HOPMOTBOPYECKON JeATelb-
HOCTH, ¥ TeM OoJiee KaKk MCTOYHUKA MY-
HHULHUIAIBHOTO TIpaBa, HE 00sA3aTelIbHO
Oyzer 00ycCIaBIMBATBCS IPUCYTCTBUEM
9TUX CBOMCTB JUISi KOHCTAQTUPOBAHUS HX
CYIECTBOBAHMUS KaK TakoBbIX. Kak BepHO
ormeuaer B.U. Bacumibes, Tteppuropu-
aNbHOE OOIECTBEHHOE CaMOYIIPaBICHHUE
OXBATHIBA€T CBOMM BIIMSHHEM BCE Hace-
JICHUE YaCTH MyHHUIMIIATIBHOTO 00pa3oBa-
HUSl U TIPUHUMAET PEIIeHus], 00s3aTelb-
HBIE JJISI BCETO ATOTO HaceleHHs (XOTd,
Kak IpaBHiI0, 6€3 ToCy1apCTBEHHOTO MPH-
Hyxnenns) [8, c. 313].

WHbIMH cllOBaMH, peajau3auus pe-
menuss OCH 6a3upyercst He Ha rocynap-
CTBEHHOM MPHHYXJCHUH M IOpHIHYe-
CKOIl OTBETCTBEHHOCTH, a Ha PA3BUTOM
OOIIECTBEHHOM CO3HAHUM BCEX HWHJH-
BUJIOB TPAXKIAHCKOTO OOILIECTBA, YPOBHE

[IPaBOBOM  KyIbTYypbl, IEPCIHEKTUBHON
CONMaIbHON OTBETCTBEHHOCTH. UV ecim
JUTSL aKTa OpraHa WM JOJDKHOCTHOTO
ML OpraHa MECTHOTO CaMOyIIpaBiie-
HUS 00513aTEIBHOCTH M TOCYAapCTBEHHOE
MPUHYKACHUE SIBIAIOTCS B3aWMOJOMOI-
HaomwuMy, to g pewenuss OCH stu
KaTeropuu MOXKHO Pa3BeCTH U paccMa-
TpHUBaTh OTAEIbHO. beccropHo, 3BoIIO-
LUsl 4YeJIOBEUYECKOr0 CO3HAHUS CTaBUT
BOMPOC O BOCTPUSITUM U BBHIMOJIHEHUH
[PABOBOTO MPE/IUCAHUS BCEMH CYyOb-
eKTaMH TIPAaBOOTHOIICHUH HE3aBHCHMO
OT TOCYIapPCTBEHHOTO IPUHYKICHUS TSI
BCEX MHCTHUTYTOB ITyOIMYHOHN BIIACTH, HO
(hakT CymiecTBOBaHMS HEIPABOMEPHOTO
nmoBeJieHUsT 00yCITaBIMBaeT IOpUINUe-
CKyI0 OTBETCTBEHHOCTb KaK €JMHCTBEH-
Hbll 3 dekTuBHBIN crocob obecrneue-
Hus npasonopsaaka. Jnsg pemennit OCH
rocyAapCTBEHHbIE TapaHTHH, 110 CPABHE-
HUIO C aKTaMU OPTaHOB U JOJIKHOCTHBIX
JIUI] TEPPUTOPHATIBHON T'POMAbI, CyIle-
CTBYIOT B YCEUEHHOM BHJE, CBOIICH K
MIPaBOBOH BO3MOXXHOCTH PETYJINPOBAHMS
MYHHIUTIAIBHBIX OTHOIICHWH W cyneo-
HOW 3amuThl A UX OTMEeHBL. OTCyT-
CTBUE IOPUIMYECKONH OTBETCTBEHHOCTH
3a HEBBINIOJIHEHNE 3aIpeTOB, HECOOII0-
JIeHHe TMpaBHJ, HHOE HCIOIb30BAHUE
[IPaBOBOM HOPMBI HCKIIIOYAET PEIICHHS
OCH u3 4ncna akToB MECTHOTO CaMo-
YIpaBIE€HUs, HO HE JIUIIAET UX CBOUCTB
HCTOYHUKA MyHHIIMIIAIBHOTO MIPABa.

C yuerom Bo3pacratoreit poru OCH
B peajn3anuy GyHKLIUH MECTHOTO CaMoy-
NPaBJICHUS, PACIIUPEHUS Cephl ACIeTH-
POBaHHS OTJENBHBIX IOJTHOMOUYUI MecT-
HBIX COBETOB BUJIMTCS HOBBHIH KOHIIETITY-
AIBHBINA TTOJXO/ B 3aKOHOAATEIIHLHOM pe-
TYJIUPOBaHUH FOPUINYECKUX TapaHTHl 1
OTBETCTBEHHOCTH TPH PeaTu3aluM TUX
pewenuii. Ilpu 3TOM HEe AOIKHO mpou-
30iTH POCTOE CIUSTHUE ITUX CTPYKTYP C
opraHaMy MyHHMLUIAJIbHOTO YIIPaBIECHUS
u npuaanue pemenusMm OCH cBoiicT
aKTOB MECTHOTO camoymnpasieHus. Bos-
MOXHO, B pe3y/bTaTe MPOBEJCHUS MyHU-
LHUIIAIBHON pedopMbl B YKpauHe HnpaBo-
OXpaHHTelbHAs (YHKIHSI CaMOro Camo-
yrpaBieHns: HabepeT NHOTO CORepIKaHus,
YTO IO3BOJIUT BBICTPOHUTH MHYIO MOJEIh
IOPHIMYECKOTO 00ECTIeYeHNUS peaTn3aluin



pewennit OCH (Hanpumep, 1o cpencTsam
pPEerucTpali WIM MHOTO CAHKIMOHHPO-
BaHMs).

TeppuTOpHaNbHOCTD BBICTYNAET TaK-
JK€ HeOOXOAMMOM COCTaBIIAIOLIENH s
aKTa MECTHOTO CaMOYTNpPAaBICHUS Kak
ncroynnka mpasa. OHa XapakTepusyeT
MIPOCTPAHCTBEHHBIE TPAHMIIBI, B paMKax
KOTOPBIX HOpMa 00JaJaeT FopUANYeCcKOH
cuitoi. U eciu 111 HOpMaTUBHO-IIPABO-
BOTO aKTa OOILIErocy/lapCTBEHHOTO yPOB-
HS TEPPUTOPHAIBHOCTb OHpeerseTcs
rpaHULIaMU BCEH CTpaHbl, TO A MYyHH-
LMITAJIHOTO IIpaBa 3TOT TEPMHH HAIOJ-
HEH JBOWCTBEHHOCTHIO NOHMMAHUS IPO-
CTPAHCTBEHHBIX TI'PAHULl OPHIUYECKOTO
npumMeHeHust HopMbl. C OJJHOI CTOPOHBI,
OHa JEUCTBYeT B paMKaX COOTBETCTBY-
omel  agMHUHHCTPAaTHBHO-TEPPUTOPH-
AITBbHOW €MHUIBI (€€ JacTH), 4TO Ompe-
JISTICHO YpOBHEM OpraHa B MEXaHH3Me
MyOIMYHOM BacTé (BHYTPEHHSS HAalpaB-
JIGHHOCTB); C JAPYroil — o0sA3aTeIbHOCTD
BOCHPUSTHS U UCIIOJHEHUSI HOPMbI MHbI-
MH CYObEKTaMH MYHHIHIIAIBLHO-IIPABO-
BbIX OTHOIICHUH HE 3aBUCHT OT TEppH-
TOPUU HX pa3MelIeHusi. MecTHBII COBET,
neranu3upys coorBercTByromuii OCH Ha
CBOECH TepPUTOPUH, IPUHUMAET U COOITIO-
JIAeT UX PEIICHHUS, KOTOpbIe Oy/yT IPUHHU-
MaThCsl U peanu3alui COOCTBCHHBIX H
JIENIETUPOBAHHBIX TTOJTHOMOYHIH.

B coBpeMEHHOM YKPaHMHCKOM 3aKo-
HOJIaTeNIbCTBE B OIIPENICIICHUM TEPPUTO-
pun, Ha xotopoit aeiicreyer OCH, nme-
I0TCs HEKoTopble mpobnemsl. Tak cr. 7
3akona Ykpaunbl «OO0 opraHax camo-
OpraHu3alli¥ HACEJIEHMs» YyKa3blBaeT O
TEPPUTOPHAIBHOM OCHOBE 3THX OPIraHOB,
NPUBSA3BIBAs €€ K Celly, HOCEIKY, YIHLE,
KBapTajly, MHUKPOPAHOHY, JKUIOMY JOMY,
paiiony B ropoge. Ha nam B3man, He
COBCEM TPABMIIBHO HCXOAUTH TOJIBKO W3
TPaZOCTPOUTENHHBIX HOPMAaTHBOB TP
OIIPEe/IeNICHUH TePPUTOPHHU [EATEIbHOCTH
OCH. Hampumep, 1ienecoo0pa3HoCTh Cy-
IIECTBOBAHMS U JIEATEIBHOCTH JIOMOBOTO
KOMHUTETa CIIO)KHO OOOCHOBATh paMKaMH
JomMa 0e3 BKJIIOYEHUsT MHOW TEpPUTOPUM
(IpuOMOBast TEPPUTOPHUS, ABOPHI, OET-
CKHE M CIOPTHBHbBIEC TUIOIIAJIKH, Fapau
(Ooxchl), MapkoOBOYHBIE MecTa U T. 11.). Ta-
KHe ke MpoOJIeMbl BOSHUKAIOT MPU OIpe-
JIeICHUN YeTKHUX TPaHMI] YIHIBI, KBapTa-
71, cesa M IOCeJKa, KOTOPhIe HaXOMATCS
B COCTaBe JpPYrodl aJIMHHHUCTPaTHBHO-
TEPPUTOPHATBHON eNMHHIEBL. Brrxomom
U3 3TOTO SIBISICTCSI YETKOE 3aKperlieHHue
teppuropun nearensHocty OCH ¢ yue-

TOM aJMHUHUCTPATUBHOM COCTABIAIOIICH
B OIpEJEJICHNUH TEPPUTOPUAIBHON OCHO-
BbI JICSTEIILHOCTH.

BriBoasl. Pemenus OCH sBusiorcst
0COOBIMHM MCTOYHMKAMH MYHHIUIAIBHO-
TO mpaBa. DTO ONpeeNsieTcs UX I0pUan-
YECKOU XapaKTePUCTUKOM, KOTOpasi UMEET
0COOEHHBIE U €MHUYHBIC NMPU3HAKU TIPH
aHanu3e o0s3aTenb-
HOCTH, TEPPUTOPHUAIBLHOCTH M TOCyJap-
CTBEHHOH TapaHTUH TP pean3aliy aK-
TOB 3THX CTPYKTYP MECTHOTO CaMOYIIpaB-
nenus. Takue peeHus o0aJa0T BCEMU
HEO0OXOMMBIMHU ITPU3HAKAMU HCTOYHHKOB
MYHHMIHIIAIBHOTO IIPaBa, XOTS HE UMEIOT
CHJIy aKTOB OPI'aHOB U JJOJDKHOCTHBIX JIUILL
MECTHOTO CaMOYTIPABJICHHUSI.

Pemienust 3aHMMa0T 0coboe MecTo B
CHCTEME WCTOYHHKOB MYHHINIAIHHOTO
1paBa, IMOCKOJBbKY MpPEAMET IPABOBOTO
pEeTyIMpoBaHUsI U CHOCOO BO3IEHCTBUS
Ha MyHHUIAIAIEHO-TIPABOBBIE OTHOIICHHS
OTIINYACT UX OT APYTUX NCTOUYHHKOB ITOM
orpaciu. IIpu 3Tom oHM sBistrOTCS hOp-
MOH CyIIECTBOBaHUS MYHMIMIIAIBHON
HOPMBI, peaji3alys KOTOPOH 3aBHCHUT
HE OT TOCYAapCTBEHHOTO IMPUHYKICHUS,
a OT IPaBOBOrO OCO3HAHUS TAKOH HEOO-
XOAMMOCTH YJICHAMH TEPPUTOPHAIBHOM
TPOMAJIBL.

IIpoueccsl nemokparuzanuu M Jie-
[EHTPATM3aINHN yIPABICHNS HEN30eXXKHO
npusenyT K ycuinenuto poan OCH B pe-
MM3ald  MYHUIUIAIGHONW  ITOJHUTHKH,
W3MEHEHHIO MeCTa MX PEIICHHH B CHCTe-
M€ UCTOYHHMKOB MYHHIIHMIIAIBHOTO TPaBa.
IIpu 3TOM Hay4YHO 1OJKHBI OBITH U3Y4CHBI
npoOieMbl peajn3anuu MpaBoBoil Gop-
MBI JICATEIBHOCTH HE TOJBKO B aCIEKTe
NpUOOpETeHHsT NPABWIOM  IOBEACHHS
BHEUIHET0 (hOPMAJBHOTO IMPOSIBICHHUS, a
U yCTaHOBJICHHS 0053aTEIbHOCTH Ha CO-
OTBETCTBYIOIICH TEPPUTOPUH TIPH TTOMO-
I TOCYTAPCTBEHHBIX U MyHHUITUITATEHBIX
pBIYAroB.

HOPMaTUuBHOCTH,
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TI'APAHTUU 3AINUTHI OT AUCKPUMHWHAIIUU U ITPECJIEJOBAHUA
MO MPU3HAKY CEKCYAJIbHON OPUEHTAIIUA

SIna TOBIIEKO,

ACIMPAHT OTAEIa KOHCTUTYIIMOHHOTO IIPaBa M MECTHOTO CaMOYIPABICHHS
MucrutyTa rocynapcersa u npasa umenu B.M. Kopeuxoro

HanuonaneHoM akaneMun HayK YKpauHBI

Summary

The article presents the analysis of national legislation and international acts on human rights in the context of discrimination and
persecution based on sexual orientation. It is noted that the principle of non-discrimination is one of the important principles of law in
general. The effective guarantee of protection from persecution based on sexual orientation is a granting of refugee status.

Key words: human rights, principle of equality, discrimination, persecution, refugee status.

AHHOTAUUS

B craTpe ocymecTBiieH aHAIM3 HAMOHAJIFHOTO 3aKOHOIATEIECTBA M aKTOB O MPAaBaX YeI0OBEKA MEK/yHAPOIHOTO 3HAUYCHHUS B KOH-
TEKCTe MPOOJIEMbl TUCKPUMHUHALUK U MIPECIIeIOBAHUS 110 NPU3HAKY CEKCyalbHOW opHeHTanuu. OTMeyaeTcs, 4To MPUHLMI 3anpeTa
JUCKPUMUHALIMH ABJISCTCS OQHUM M3 KJIIOYEBBIX IIPUHIIMIIOB IIPaBa B 11eJI0M. J{eficTBEHHON rapaHTHeH 3alUThI OT MPECIICI0BAHMS 110
MIPU3HAKY CEKCyaJbHON OPHEHTAINN SBJISETCS IIPEA0CTaBICHHE cTaTyca OeXKeHIa.

KiroueBble ciioBa: rmpaBa 4esioBeKa, IPUHIUI PAaBEHCTBA, AUCKPUMHUHALNS, IPECIICI0BAHHUE, CTATyC OSKEHIIA.

HOCTaHOBKa npoodiaemsl. [Ipenor-
BpallleHUe U MPOTUBOICHCTBHE
JCKPUMHHALIUK 110 Pa3IMYHbIM TPHU3HA-
KaM C [eNbi0 OOeCreueHusl PaBHBIX BO3-
MOXKHOCTEH peali3aliii MpaB U CBOOOI
YeNIOBeKa U TPaKIaHWHA SBISIETCS TIEPBO-
OUEepeHON 3a1adell Ha IyTU MOCTPOCHUS
TpaXkJaHCKOTO OOIIECTBa W MPAaBOBOTO TO-
cynapcrBa. OHaKo Ha CETOAHSITHUN JICHB,
HCXOJISl M3 PEabHO CIIOKUBIIEHCS TIPAKTH-
KU, HAOJTIOAeTCsI CTPEMUTENIFHOE Pa3BUTHE
HETaTUBHBIX TeHICHIMI B JaHHO 00JIacTy.
[Nokazarenu o¢uIMANEHONW CTATUCTUKA B
YacTH JUCKPUMHHALIMY, MPECIIeIOBAHUS
U YTHETCHUs M0 MPH3HAKY CEKCYallbHOI
OPHEHTAIMH MOXKHO CUUTATh YCIIOBHBIMU B
CBSI3U C TEM, YTO 4acTo (haKThl AUCKPUMHU-
HAIlMU HE TIOIUIAIOTCS OINIACKe TOCTpajaB-
mmMu. [IpomomkuTensHOe Bpemst mpooe-
Ma JUCKPUMHUHAIAY TI0 JaHHOMY HPH3HAKY
ocTaeTcs BHE BHUMAHMUS YKPAHHCKOTO 3a-
KOHOJIaTesI.

AHaNM3 cTeNeHN MCCIeT0BaHUs MPO-
onembl. [IpoOrneMaM IMCKpUMUHAIMH |
MPECIIeIOBAHMS TI0 PA3TMIHBIM TIPU3HAKAM
MOCBSITHIIN PabOTHI MHOTHE YKPAUHCKHE yue-
seie: B.A. l'anan, . A. Kpecuna, H.H. Onu-
merko, C.II. Tlorpebnsx, IL.M. Pabu-
voBuu, A.H. Pymmema, [I.Il. Cenertsrid,
0.0. Ckakysn, FO.H. Tompika, H.JI. Xoma-
koBckuit, A.A. Xpucrtosa, [.B. SIHKoBcKast
n ap. JlanHast TemMaTnka ObLIa TakxkKe Mpes-
METOM HCCIIEJIOBAaHUS TAKUX 3apyOeKHBIX
yuenbix: A.X. A6ammze, [bx. Honemnmw,
H. Jlesur, B.C. Hepcecsny, 10.C. Penreros,
[®. epuieneBud u ap.

Otmeuast OOJBIION BKJIAI ATUX H JIPY-
I'MX YYCHBIX B HCCJIEIOBaHHUE IIPOOIEM JIic-
KPUMHHAIMU B Pa3HBIX aClEKTaX, CIEHyeT

aKIEHTHPOBATh BHUMAHUE Ha TOM, UTO MX
paboTBl B OCHOBHOM IIOCBSIIICHBI TIpoOIie-
MaM IIpeIOTBPALLECHUS U IPOTHUBOACHCTBUS
JIUCKPUMHHALMY 10 PU3HAKAM Pachl, 1[Be-
Ta KOXKH, HOJUTUYECKHUX, PEIUTHO3HBIX U
NPYTUX yOeXKIEHWH, moiia, BO3pacra, WH-
BaJIMIHOCTH, STHUYECKOTO U COLUAIBLHOTO
MIPOUCXOXKACHUS, CEMEHHOTO M HMYIIe-
CTBEHHOTO COCTOSIHMS, MECTOXKUTEIIbCTBA,
0 S3BIKOBBIM TNIPU3HAKaM U T. 1. Bompoc
JKE TapaHTUI 3alUTHI OT JUCKPUMHUHAIIUI
1 TIPECIIeIOBAHMS 1O TPU3HAKY CEKCyallb-
HOHM OpHEHTAIMH HEJ0CTATOYHO BBICBETICH
B HAYYHOH FOPHUINYECKOH JIUTEpaType U HE
IIPELYyCMOTPEH YKPAaUHCKUM 3aKOHOJATENb-
CTBOM.

Llesb10 cTATBHU SBISIETCS OCYLIECTBIIC-
HUE aHaJlM3a MEXIYHApOIHOTO M HAIMO-
HAJIHOTO 3aKOHOJIATeNIbCTBA U MEXaHU3MOB
3alIMTHl TPaB YeJIOBEKAa M TpaKIaHHHA B
mesnoM Juist  ompeneneHust 3(QeKTHBHBIX
TapaHTUH 3alIUTHl OT JAUCKPUMHUHALUHA H
MIPEeCIIeI0BAHNS 110 PH3HAKY CEKCYaIbHOM
OpHEHTALIHH.

N3noxenne OCHOBHOTO MaTepHaJa.
JInst pacpocTpaHeHHs! B YKPauHCKOM 00-
LIeCTBE AyXa JEMOKPATUH, IUTIOpaIu3Ma 1
TOJIEPAHTHOCTH Ba)XKHOE 3HAYCHUE MMEET
YTBEP)KJICHUE B HEM YBAXEHMS K IpaBam
YyeJloBeKa W MHPOBO33PEHUs, HaIlpaBIICH-
HOTO Ha MPeOTBpAIlleHHE U MPOTUBOJIEH-
CTBHE JWCKPUMUHALMM. YKpauHa paTh-
(uIpoBaa MOYTH BCE OCHOBHBIC aKThI B
cdepe mpaB yenoBEKa MEXKITYHAPOIHOTO
3HAYCHUSI, Cpel KOTOphIX BeeolOmias ne-
KJIapanyst IpaB desoBeka, KoHBeHIws o 3a-
IMTE TIpaB YeJloBeKa M OCHOBHBIX CBOOOT,
MexknyHaponHbIlil MAKT O TIPaKIAHCKUX
U NOJUTUYECKUX IpaBax U 1p. 10 sHBaps

2002 1. TaxKe ObUI MPUHAT 3aKOH YKPauHsbI
«O npucoenuuennu Yikpanubl kK KoHBeH-
MU 0 craryce OexeHues u IIporoxomy o
craryce OSXKEHIIEB», YTO B TOM YHCIIC O3HA-
YaeT U OCO3HAHUE BA)XKHOCTH pPealM3alluy
3alllUTHl TIPaB JIHL, SIBISIFOLINXCS SKEPT-
BaMU MpECIIENOBaHUM, U TeX, KTO B CHILy
BIIOJIHE OOOCHOBAHHBIX OINACCHUH MOXET
CTaTh JKEPTBOM NpecneoBaHUN 10 ATy
Pa3IUYHBIX TPU3HAKOB, HE MOXET IOJb-
30BAThCS 3ALIUTON CTPAHBI WIM HE JKEIACT
I0JIb30BAThCSl TAKOM 3aILUTON BCIIEACTBUE
OTIACeHWH, WM, HE MMes OIpeeJIeHHOTO
TPaKIIAHCTBA 1 HAXOSICh BHE CTPAHBI CBO-
€T TPEKHET0 OOBIYHOTO MECTOXKUTEIBCTBA
B pe3yJibTare MOoJOOHBIX COOBITHIH, HE MO-
JKET WJIM HE JKeJIaeT BEPHYThCS B HEE BCIIE-
CTBHUE TaKuX ornaceHui. OJjHaKo, HECMOTPsI
Ha 9TO, MpolOieMa JTMCKPUMUHALIMK U TIpe-
CJICIOBAaHUSI TI0 PA3IMYHBIM MpPH3HAKAM
CTOUT JIOCTATOYHO OCTPO KaK B YKpauHe,
TaK U B JPYTHX TOCYAApCTBAX.

CormacHo  KonctuTymmm — YkpauHs!
BCE JIFOIM CBOOOHEI M PaBHBI B CBOEM JI0-
CTOMHCTBE M TpaBax. [IpaBa m cBOOOIBI
YeJoBeKa HEOTUY)KIAEMbl W HEpPYIINMBL.
3710 00BEKTHBHO NPEANONAracT HaIM4ue
AHTHJMCKPHMHUHHPYIOLIETO 3aKOHOJATENb-
CTBa, IIPEIyCMaTPUBAIOLIEr0 00BEM IPaB U
cBO0OJ YeNIoBeKa M IpakIaHuHA 0e3 Tpu-
BWJICTHH M OrpaHHYEHHI 10 KaKHUM-JTH00
npu3Hakam. TeM He MeHee mpodiema oT-
CYTCTBUSI UETKOTO 3aKOHOIATENIBHOIO pe-
TYJIUPOBAHHUS M HEBO3MOKHOCTH MPSIMOTO
ncrons30BaHys cT. 24 Konctutym Ykpa-
WHBI JIONTHE TOIBI CBOAWIACH K OTCYT-
CTBHIO B 3aKOHOJIATEILCTBE OMPEICICHUS
JICKpUMHUHANNK. B mponecce cOmmkeHust
Vikpannsl ¢ EBpomneiickim Corozom Bo3-



LEGEA SI VIATA

HHUKJ1a HCO6X0,E[I/IMOCTI> TMPUHATUA COOTBET-

CTBYIOLIEIO0  aHTHAUCKPUMUHAIIMOHHOTO
3aKOHA. 3aKOHO/AATENb B 3aKOHE YKpauHbI
«O npuHLIMIAX NPEJOTBPALICHUS U TIPO-
TUBOJICHCTBUS JUCKPHMHUHAIMU B YKpa-
WHE» 3aKPeMuiI OIpeeNieHue AUCKPUMU-
HallUM KaK CUTyallUH, IIPH KOTOPOH JIHIIO
W/WIK TPyIIa JIMIl HO MPU3HAKaM PAaChl,
I[BETa KOXKH, OJIMTUIECKHX, PETTUTHO3HBIX
U Ipyrux yOSKIeHHH, TToJa, Bo3pacTa, HH-
BATUTHOCTH, STHUYECKOTO ¥ COILHAIBHOTO
MPOMCXOXK/ICHHS], IPaXJAHCTBA, CeMEHHO-
r0 ¥ HMMYIIECTBEHHOIO IIOJIOXKEHUS, Me-
CTOXXUTEIbCTBA, A3BIKOBOTO MPU3HAKA WIIH
JPYTUM NPHU3HAKaM, KOTOpbIE ObLIN, €CTh 1
MOTYT ObITh JICHCTBUTEIILHBIMU MU TIPE/I-
0JIaraeMbIMH, MCTIBITHIBACT OIPAaHUYCHHS
B TIPU3HAHMU, PEaTH3allH WIH IOJb30-
BaHMHU MPaBaMH U CBOOOTAMHU B JIO0OM
(bopme, yCTaHOBIICHHOM TaHHBIM 3aKOHOM,
KpOMeE CIIy4aeB, KOI/a TaKOe OrpaHUuCHUE
UMEET IPABOMEPHYI, OOBEKTUBHO 000-
CHOBaHHYIO 1€JIb, CHOCOOBI JOCTH)KCHHS
KOTOPOH SBJISIOTCSA HA/UISKALUMU U He-
00XOIMMBIMHU.

Opnnaxko EBpomelickas komuccust 10
0ophOe ¢ pacu3MOM M HETEPIIUMOCTHIO YKa-
3aJ1a Ha TaKUe CYLICCTBEHHbIC HEIOCTATKH
MPHUHATOTO 3aKOHA: CHHCOK IPU3HAKOB, 10
KOTOPBIM  3aMpEeIIAeTCss ANCKPUMUHALS,
BKJIIOUACT W «IPYyTUE MPU3HAKM», UTO Je-
JIaeT €ro HEHCUYEPIIaeMbIM, YTO SBILIETCS
TIOJIOKUTEITFHBIM MOMEHTOM, HO OBUIO OBI
KEJIATENIBHO TaKXKe JIONOJIHUTEIBHO YKa-
3aTh TaKWe TPU3HAKH, KaK CEKCyaJIbHast
OpUEHTallsl M TeHJEpHas MACHTUYHOCTb.
Cpeau HeOCTAaTKOB 3aKOHA ObUIH Ha3BaHbI
OTCYTCTBHE YETKOI'O MEXaHH3Ma €ro peaju-
3alMd M YCTaHOBJICHHS OTBETCTBEHHOCTH
3a TUCKPUMHUHAIHUIO [9].

OTHOLICHHE K CEKCyaJlbHbIM MEHb-
MIMHCTBAM — CyT'y0O JIMYHOE JIETI0 KaKI0TO
4eJoBeKa, HO TOMO(OOHbIE HACTPOCHUS B
00111ecTBe, HECOMHEHHO, SIBIISTIOTCSI OCHOB-
HOM NMPUYMHOM IUCKPUMHMHALMK W MOTYT
NPUBOAUTE K TIPOSIBIICHHSIM arpecchy |
Hacwmst [11]. CormacHo pesynsraram ¢o-
KYC-TPYIIIIOBOTO HCCIIeNOBaHus «/Jluckpu-
MMHALMS: MBICIIU Pa3JIMYHBIX TPYIID», PO-
BEJICHHOTO B paMKax InpoekTa «O01ecTBo
1 1po0JIeMBbl 3aIUThI OT JUCKPUMHHALIMH:
9KCIIEPTHBIA B3MIAIL» B YETHIPEX TOpOJax
Vxpanns! B 2012 1, onparivBaeMsle paszie-
JISFOT IOHUMaHHUE U TPAKTOBKY TIperyOex-
JICHUH W TIPOSBICHUS JUCKPHMHHALIUH.
Tak, npexyOeKIeHUSIMI CUUTAIOT TPEXK/e
BCETO BHYTPEHHHE YCTAHOBKY, HETaTHBHBIC
CTEpPEOTHUIIbl PA3HOTO POJA, XapaKTepHbIC
JUTSL YaCTHBIX JIVIL, ITPEJICTAaBUTEIIeH BIIACTH,

OpraHOB MECTHOTO CaMOYIIPaBJICHHsI, KOTO-
pble MOryT NOOyIUTh K Oojee aKTHBHBIM
JEHCTBUSAM, YTO HPUBEET K MPOSBICHHAM
JMCKPUMHHALMK PA3JIMYHbIX IPYIIT MEHb-
IIMHCTB M CO3/aCT alpHOpHU HEpaBHbIC
ycioBust UIsl peanusaimu mpas [7, c. 3].
B cBs13u ¢ aTM GonbIIOE 3HAYEHUE UMEET
TOBBIIICHHE YPOBHS IPABOBON KyNBTYpPBI
HACEJICHHs], TOOLIPEHHE YBKCHUS IIpaB
YesioBeKa M rpakiaHuHa, 6ops0a ¢ rpaso-
BBIM HUTHJIM3MOM, A TAK)Ke MOBBIILICHUE TO-
JIEPAHTHOTO KJIMMara B OOILEeCTBE.

Baxxno ormeruts, 4To0, MCCieys Mpo-
OneMbl TAakoW ySA3BUMOH TpyNIbl Hace-
JIeHUsI, KaK CeKCyallbHble MEHBIIMHCTBA,
CTAJIKMBAIOLICHCS CO CIy4asMM JIMLICHUS
W OrpaHUYCHHUS NPaB U CBOOOJ YesOBEKa
U TpaXIaHWHA, HEKOPPEKTHBIM OymeT wuc-
HOJIB30BAHNE TEPMUHA «IIPaBa CEKCyallb-
HBIX MEHBIIMHCTB» Ha TOM OCHOBAHUH,
YTO HUKAKMX OCOOBIX «IIpaB)» y JAHHOTO
coolmecTBa ObITh HE MOXKET, MOCKOJIBKY
OHO HAJIEJICHO TEM K¢ 00BEMOM IIpaB U
cB00O/I, KOTOPBIH TapaHTHpPYeTCs KaxIo-
My YEJIOBEKY COIIACHO MEXKyHapOIHBIM
aKTaM O IpaBax 4esioBeka 1 KoHcrurynmn
VYkpaunbl. C TOUKH 3peHUs IpaB YeloBeKa
npaBuiibHee OyJeT TOBOPHUTH O mpobieme
JMCKPUMHHALMK TI0 MPHU3HAKY CEKCyasb-
HOI OPHUEHTAINH, TO €CTh O JIHIICHUU HIIH
OrpaHMYCHNM NpPaB, B PABHOH CTCHCHU
npHHAIeKAMIX BeeM oM [ 11]. Takum
00pa3oM, NPUHIMI AUCKPUMHHALINKI TECHO
CBS3aH C IPHUHIMIIOM PaBEHCTBA, KOTOPbIH
B CBOIO O4e€pEe/b NPE/IoaracT PaBeHCTBO
TIOJIOXKEHHUST U BO3MOXKHOCTEH 0Oe3 Kakoi-
100 TUCKPUMHUHALIMH.

CyTh AMCKPHMMHALIUM COCTOMT B MPO-
BEICHUM PA3IMYUH MO KAKOMY-JIHOO TIpH-
3HAKy M HECIIPAaBE/UIMBOM OTHOIICHHH K
JHOISIM, TIPHHA/UICHKAIIMM K KOHKPETHOM
coUManbHOM rpymme. JuckpuMuHanuein
SIBJICTCSL KOMIUICKC JICMCTBUI CO CTOPOHBI
TOCYIapCTBa, FOPHIMYCCKUX, (PU3UUCCKIX
JIMII, HAMIPABIICHHBIX HA OTPAHUYCHUE 11PaB
U cBOOOJ, NPUTECHEHUE, CTUIMAaTH3aLHIO
JIMIA WM TPYIITBI JIMI] HA OCHOBAHUH pa3-
JIMYHBIX MPU3HAKOB (BO3PACT, COLMAIIBHBIH
CTaryc, 3THUYECKast IPUHAICKHOCTD, HH-
BJINJIHOCTb, TIOJ, CEKCyallbHas OpHUEHTa-
1M51), 4TO CO3JAET B UTOTe HEPABHBIE YCIIO-
BUSL peaJIM3aluy 1paB.

TpuHuwn 3ampera  JIMCKPUMHHALAK
SBIACTCS ONHHM W3 KIIOYEBBIX IIPHHIH-
OB KaK IpaBa B 1IEJIOM, TaK U MPHHIIUIIOM
peanu3ali  KOHCTHTYIL[MOHHO-IIPABOBBIX
HOPM TIpo TnpaBa yenoseka. I'B. SIHkoBckas
ompezieNnseT HeIJUCKPUMHUHALIUIO KaK 3arper
YMBIIIIEHHOTO JIMIICHHS WX OTPaHUYEHUST
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ipaB 1 cB0O0A pusrdeckoromua 12, c. 27].
C.II. TlorpeOHsIK MHTEpIPETUPYET ee Kak
3amnpeT HeoOOCHOBAHHOTO OTIIMYHOTO (JIpy-
TOr0) OTHOIICHHs (TIPUMEHEHHUST Pa3IIuyWs,
HCKITFOUCHUSI, OTPAHMYCHHST WITH TPEHUMY-
LIECTBA) K JIMLAM, KOTOpbIC HaXOHATCS B
OJIMHAKOBOM CHTYyall{, WJIM )K€ CGAUHOTO
(omMHAKOBOTO) TIOXONIA K JIMIAM, KOTOPBIE
HaXOmATCs B pa3HbIX curyarmsix [10, c. 11].
Upe3BbI4aifHO BaYKHO, YTOOBI IeKIIapH-
pyeMbIe TpaBa M CBOOOIBI YEIOBEKA COOT-
BETCTBOBAJIM MPAKTUKE UX PEATH3aIiH, TaK
Kakx IJIaBHAsl [IEHHOCTH ITPaB 3aKJIFOYACTCS B
ux peanbHocTH [8, ¢. 131]. menHo rapan-
THH 00ECHEeUMBAIOT OeCIPEISITCTBEHHYIO
peanu3aluio mpaB U CBOOOM, UX OXPaHy
OT BO3MOXHBIX MOCSTATEILCTB M 3aIIUTY
or HapyureHnid. OCHOBHOI HOPMAaTHBHO-
[IPaBOBOM I'apaHTUEH 3alUTBI OT JUCKPU-
MUHAIMHA siBIsieTcs: BeeoOrmast nexmaparust
TpaB dYesioBeka, MpoBo3namiaromast: «Bee
JIFOIIA POXKIAROTCSI CBOOOIHBIMH M PABHBIMH
B CBOEM JIOCTOMHCTBE W TpaBax». Takxke
rionokeHust KOHBEHIMY 0 3aIuTe 1paB ye-
JIOBeKa M OCHOBHBIX cB0OOJ (nanee — Kon-
BEHIIMsI) ONPEICNSIOT, YTO IOJIb30BaHHE
mpaBaMd ¥ CBOOOIAMH, MPU3HAHHBIMU B
Hacrosie KonBeHiuu, Jo/mKHO ObITh 00€e-
criedeHo 0e3 KaKoW-TMO0 TUCKPUMHUHAIINH
10 YKa3aHHOMY Dsijly TIPU3HAKOB MIIH JIHO-
ObIM HMHBIM O0OCTOsITENICTBAM. [IpHHSATHE
JIOTIOJTHUTEILHOTO TIPOTOKONa K KOHBEH-
i ot 4 HostOpst 2000 T yCHIMITO 3aruTy
or jmuckpumuHanun. CoriacHo ITpoToko-
ay Ne 12 ycraHaBnmBaeTcsl 3amper JHC-
KPUMHHAIMM TI0 KaKOMY-JIMOO TPH3HAKY
Ha OCHOBAHHMH TOTO, YTO BCE JIFOJAW PAaBHBI
Tepel 3aKOHOM M UMEIOT TIPaBO Ha PaBHYIO
3aIIUTy 3aKoHA. TakuM 00pa3oM, MPUHIIMI
pPaBEHCTBA M HEAMCKPUMUHAIIAH SIBIISETCS
OCHOBOIIOJIOXKHBIM 3JIEMEHTOM MEX/TyHa-
POIHOTO TIpaBa Mpo IpaBa YeI0BeKa.
JIMCKpUMHHALMSL HEOTBPATHMO BJICYET
3a co0OH ColMalbHOE HAMpPsDKEHHE, TPO-
SIBIICHUSI KCTPEMHU3Ma, YTHETCHHE OTIpe/ie-
JICHHBIX COLMANbHBIX rpymil. [IpoBeneHne
pa3UYmMii MO ONPEIEICHHOMY MIPH3HAKY, TO
€CTh HapyIlIeHHe MPUHIUIA HETUCKPUMU-
HAllUH, B IEPCIIEKTUBE TIOPOIKIACT Ipeciie-
JIOBaHKE MO COOTBETCTBYIOIIEMY TIPU3HAKY.
Kax cuuraer T.A. Aneitnukodd, nuia, ko-
TOPBIE MPECIISYIOTCSI, — TO JIUIIA, YbHU pa-
Ba U CBOOO/TbI OTPAHUIMBAIOTCSI HA JIUCKPH-
MUHAIMOHHBIX OCHOBaHWsX [13, c. 291].
OrnpezienieHUe TOHATHS «IIPECIICIOBAHUEH
orcyrcTByer B KoHBeHIMM o craryce Oe-
JKEHIIEB U JPyrux akrax o Oexxennax. On-
HaKo, ucxos n3 conepxanus cr. 33 Kon-
BEHIIMH O CTaTyce OCKEHIICB, MOKHO Cie-
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JIaTh BBIBOJZI, YTO YIpo3a >KM3HU U CBOOOJIE
BCJIE/ICTBUE PACHI, PEJIMTUH, IPAXKIAHCTBA,
MIPUHA/UISKHOCTH K OIPEIEICHHON COLH-
QIIbHOM TPYIIIC WM TOJUTHYECKUX yOeK-
JICHUI SIBJIACTCS MPECIICIOBAHNEM, TaK Kak
CTaTbel MPEeLyCMOTPEHO, YTO JIOTOBAPUBA-
IOIIMECs TOCYIapCTBa He OyIyT HUKOUM 00-
Pa3oM BBICBUIATh MJI BO3BpPAIAaTh OCKEH-
[IeB HA TPAHMILY CTPAHBI, TJIe UX KU3HU WIN
cBOOO/IE YIPOKaeT OIAaCHOCTb BCIEICTBUEC
BBIIICTIEPEINCICHHBIX TIPU3HAKOB.

B MexxayHapomHOH NpakTHKe HEpenKu
cllydau, KOTJa IpecieZIoBaHUeM paclieHHU-
BAeTCsl yrpo3a KU3HU U CBOOOJE IO TpH-
HAUISKHOCTH K OIPEICICHHOH Ccoluab-
Hoi rpyne. Tak, EBporieiickuii mapiameHT
B 1984 1. mpuHsI pelienue, CoracHo KoTo-
pOMy >KEHIIUH, KOTOPBIM yIPOXKAaeT OIac-
HOCTb JKECTOKOTO HJIM HEYEIOBEYECKOro
OTHOIIIEHHS M3-3a OOBHHEHUS NX B HapyIIe-
HUM OOIIECTBEHHBIX HOPM (OTKa3 HOCHTH
MIPONUCAHHYO 3aKOHAMH ILIapUaTa ONeikKILY,
MKEJIAHWEe CaMOCTOSITENIBHO BBIOMpaTh cebe
My’Ka WIH KUTh HE3aBHCHMO, OTKA3 JKEeH-
umH KHP nonnaBarbess npuHYIUTENBHOR
CTEpUIIM3ALIUMN), IIPH ONPEICTICHUH CTaTyca
OeXKeHIa ClelyeT paccMarpuBarh Kak OT-
JIETIbHYI0 COLIMANIBHYIO Tpymity [6, ¢. 231].

Yto KacaeTcsi OpraHM3alOHHO-TIPABO-
BBIX FAPAHTUH 3aIUTHI OT MPECIICIOBAHUS
10 TIPU3HAKY CEKCyaJIbHOM OpHEHTAIHH,
TO ompezensonmM crano pemerue Cyna
Esporeiickoro Coroza (Court of Justice of
the European Union) ot 7 HostOpst 2013 r,
KOTOPBIM OBUIO MOCTaHOBJICHO, YTO CEKCY-
aJIbHAsl OPUEHTAIUS SBJIACTCS OCHOBAHUEM
Jutst ipockOBbI 00 yoerxuie B EBporieiickom
Cotro3e, eciu 3asBUTENb MPUOBLT U3 CTpa-
HBI, TJIe JACHCTBYIOT 3aKOHBI 00 yTOJIOBHOI
OTBETCTBEHHOCTH 33 CEKCYaJIbHYIO AKTHB-
HOCTb C TIPEJICTABUTENSIMU CBOETO TOJIa, 1
YTO OT YEJIOBEKa HENb3sl TPeOOBATH COKPBI-
THS €TI0 WIN €€ CEKCyalbHOW OPHUEHTAINN
[5]. OtupHe muma, wnrympe yoexwine B
Espomeiickom Coro3e, He MOTYT OBITh BbI-
CJIaHBI W TIPUHYIUTEIIFHO BO3BPAILCHBI B
CTpaHbI, W3 KOTOPHIX OHM TPHOBUTH, Ha
OCHOBaHHHU BO3MOYKHOCTH BEPHYTHCS B CO-
OTBETCTBYIOILYIO CTPaHy M CKpPbITb WIIH
NIPOSIBUTH  C/ICPYKAHHOCTh KAcaTelIbHO HX
opuentauyu. ComnacHo pemenuo Cyna
JIMILIA, TIpeciie/lyeMble TI0 NPU3HAKY CEKCy-
QIBHOM OpHUEHTAIMU, MOTYT XOAaTaiiCTBO-
BaTh O MPEIOCTABICHNH CTaTyca Oe)KeHIIA 1
OXXHJIATh, YTO UX CEKCyaTbHAasi OpHEHTAINS
OyZeT yBaxkaThCsl Kak HEOTheMJIeMasl 4acTh
camoObITHOCTH. Cyn  moATBEpAMII, UTO
«CEKCyallbHasi OpPHMEHTAllUsl 4eJOBEKa sB-
JISIeTCsl CTOMb (DyH/IAMEHTAJIbHON XapakTe-

PHCTUKOM €T0 JIMYHOCTHU, YTO OH HE MOXKET
OBITh PHHY’K/ICH OTKAa3aThCs OT Heey [ 14].

Taxxe locynapctBennblii coBer Hu-
nepnanoB nozaan uck B Cyn EBponetickoro
Coro3a 1y1s1 TIOMyUYeHHs Pa3bICHEHUSI O Ka-
KHX-TTHOO OTPAaHMYCHUSX, HAKIIAIBIBAEMBIX
3aKoHOMarenbcTBOM EBporeiickoro Coroza
B OTHOIICHNH TIPOBEPKHU CEKCYaJIbHOH OpH-
EHTaINH 3alpaIINBAaeMBbIX CTaTyC OeKeHIIa.
Panee rosaHcKoe IPaBUTEIILCTBO OTKIIO-
HUJIO XOJlaTalicTBa TPOWX JIHIL, TIpeciieye-
MBIX IO MPHU3HAKY CEKCyallbHOM OpHEHTa-
LY, O MPEJOCTaBICHUH JAHHOIO CTaryca
Ha OCHOBAaHMHU OTCYTCTBHs JIOKa3aTelIbCTB
CeKCyallbHOIl ~ OpHEHTaLU
B nanbHeiiieM ux anemwisiiums ObLia yIoB-
nerBopena. 2 nekadps 2014 r. Cyn Espo-
niefickoro Coro3a MOCTaHOBHJI, YTO JIMIIA,
XOZIaTaliCTBYIOIIE O  MPEIOCTaBICHUHN
yOexwIna, He JODKHBI ITOABEPraThCsl Ka-
KAM-JIIOO0 TecTaM, IPOBEpKaM, MOITBEPIK-
JTAIOIINM HX CEKCYaJIbHYIO0 OPHEHTALHIO, a
TaKoKe OTBEYaTh HA BOIPOCHI CYTy0O JIMY-
Horo xapakrepa. CormacHo perennto Cyna
BJIACTH Ha OCHOBAaHUM COOJIONECHHUS NpaBa
EBporeiickoro Coro3a u yBaykeHHs! K (QyH-
JTAMEHTAJILHBIM [IpaBaM 4YeI0BEKa JOIKHBI
BO3/IEP’KUBATLCS OT IIPOBEJICHHS IETAJIbHO-
TO OMpoca B OTHOIIEHWH YaCTHOM KH3HHU
3asBUTENST O TPEJOCTABICHUN YOSXKHIIA.
OTMedeHO, YTO HECTIOCOOHOCTD 3asiBUTEIISI
OTBETHTH Ha BONPOCHI JINYHOTO XapakTepa
HE SBJIAETCS OCTaTOYHOM NMPUYUHOM IS
HEYJIOBJICTBOPEHHSI XOJaTalcTBa O Ipesio-
craBnennn yoexurra. Co CTOpOHBI BiacTeit
y 3asBUTEIs HE MOXKET ObITh 3aIlpPOIIEHO
HHUKAKHX JIOMOJHUTENIBHBIX JI0Ka3aTelIbCTB
CeKCyallbHOI opueHTaluu. B cioydasx,
KOIJIa 3asiBUTEJIb JOOPOBOJIBHO IMpejiaraet
MPEJOCTAaBUTh  KAKUE-TMOO  J0Ka3aTelb-
CTBA, OHM HE JIOJKHBI NPUHUMATBCS, TaKk
Kak comiacHo pemeHnto Cyaa 3To Takke sB-
JISIETCSL OCSITATeNILCTBOM Ha YeJIOBEUECKOe
J0cTOMHCTBO. 110 MHeHuIO cyneil, Hanu4ue
MOTOOHBIX  JIOKA3aTeNbCTB, ITyCTh JaKe
MIPEIOCTABIICHHBIX IOOPOBOJIBHO U 10 MHHU-
[IaTUBE JIMIIA, 3aIPalIMBaeMOro YOSIKHIIIE,
MOXKET CO3/IaTh MPELEeHT U 1e (GaKro co
BpPEMEHEM IPEeBpaTUThCA B IpaBuiio [15].

Cyn Epponeiickoro Coro3a, NpUHSB €O-
OTBETCTBYIOIINE PELICHUS], OTTAIKUBAICS
OT TOrO, YTO OMPEJENEHUE CEeKCyaJbHOI
OpHEHTALU OCKEeHIA He MOKET HapyIlaTh
IpaBa Ha HENPUKOCHOBEHHOCTH YaCTHOM
JKU3HM W YEJIOBEYECKOTO JOCTOMHCTBA M
JIOJDKHO OTBedarb IpaBy EBponelickoro
Coroza.

BeiBoabl. Takum 00pa3oM, TUCKpUMU-
Halsl W TIPEeciIeIOBaHUE 10 KaKOMY-JIHOO

3asIBUTEIICH.

MPU3HAKY, B TOM YKCIIE TI0 IPU3HAKY CEKCY-
QIIbHOM OpUEHTALNH, SBJIAETCS TPOOIEMOH,
yrpoxaroiieii irodomy rocyaapctsy. Paspa-
6otka 3(hPEeKTUBHOrO MEXaHHU3Ma U rapaH-
THUH 3aIUTHI OT JTUCKPUMHHAIINY — BKHBIN
mar K 0OeCIeYeHHI0 PAaBEHCTBA BCEX JIO-
JIell ¥ yBaKEHHUsI K JOCTOMHCTBY KaXkKJ0TrO.
JleficTBeHHOH TrapaHTHel 3alUThl OT Tpe-
CIISIOBAaHMSI TI0 TIPU3HAKY CEKCYaJbHOM
OpPHEHTALN  SIBISIETCSl  TPEIOCTABICHUE
cTaryca OeXeHIIa, IPH KOTOPOM CEeKCyalb-
HBlE MEHBIIMHCTBA CJIEIYEeT PaccMaTpu-
BaTh KaK COLMAIILHYIO TPYIITy, HA KOTOPYIO
AQHAJIOTUYHO PAcHpOCTPAHSIOTCS AeiicTBUe
BceoOmeld  nexiapanuy MpaB  YeloBeKa,
KoHBeH1mH 0 craryce OeKeHLEB, ee CIeLH-
anbHOTO [TpoToKona o craryce GeKeHIEB 1
MPOYUX aKTOB MEXKTyHApPOTHOTO 3HAYCHUSI
B c(hepe mpaB YeIoBeKa.
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TEOPETHYECKHUE ITPOBJIEMBI ITPABOBOI'O
PEI'YJIMPOBAHUSI MATEPUAJIBHON
OTBETCTBEHHOCTHU PABOTOIATEJIA
B TPYTOBOM ITPABE YKPANHbBI

FOaus TPOOPUMOBCKAAI,
couckKarelsb KadeIpbl TPYIOBOTO U XO3SIHCTBEHHOTO MpaBa
XapbKOBCKOTO HALIMOHAJILHOTO YHUBEPCUTETA BHYTPEHHUX JIEIT

Summary

The article is devoted to the problems of legal regulation of the employer’s financial
liability in the labour law of Ukraine. Theoretical approaches of scholars and the
existing labour legislation norms concerning these problems have been analyzed. The
importance of the employer’s financial liability as an independent legal category has
been substantiated. The main groups of the employer’s financial liability in labour law
have been singled out. Proposals for improvement of legal regulation of the employer’s
financial liability in modern conditions taking into consideration the peculiarities of
market relations have been put forward.

Key words: financial liability, compensation by the employer, legal regulation,
labour duties, employee, employer.

AHHOTaNMA

Crarbs HOCBsIIEHa PoOIeMaM IPaBOBOIO PETYIMPOBAHMS MAaTEpPUAILHOW OTBET-
CTBEHHOCTH paboTomarenst B TPyAOBOM IpaBe YkpawHbl. IIpoBenén aHamms teopeTH-
YEeCKHUX MOAXOJOB YYEHBIX M HOPM JIEHCTBYIOIIEro TPYIOBOTO 3aKOHOJATENbCTBA Ka-
carenbHO 3ToH npobnemarnki. OOOCHOBAHO 3HAa4YE€HHE MAaTEepUaIbHON OTBETCTBEHHO-
CTH paboTonaresnst Kak CaMOCTOSTEIFHON NMPAaBOBOI KaTeropuu. BriaeneHsl OCHOBHBIE
TPYHIIBI MaTepUalbHONW OTBETCTBEHHOCTH pabOTO/ATelsl B TPYJOBOM IpaBe. BHeceHb!
MPEATIOKEHNSI TI0 YCOBEPLIEHCTBOBAHUIO IPABOBOIO PETYINPOBAHUS MaTE€pPUabHON
OTBETCTBEHHOCTH pabOTOATENS B yCIOBUSIX COBPEMEHHOCTH C yIETOM OCOOEHHOCTEH

PBIHOYHBIX OTHOIIICHHUI.

KiroueBble ciioBa: MarepuaibHas OTBETCTBEHHOCTh, BO3MEIICHHE Bpeaa paboTo-
JlaTesieM, IpaBoOBOE PETYIIMPOBAHUE, TPYIAOBEIC 00s3aHHOCTH, paOOTHHK, pab0TOIaTEb.

HOCTaHOBKa npoodaemsl. B co-
BPEMEHHBIH MEPHOJ TPYIOBOE
[paBO  HUCHBITHIBAET  OIpE/AEIICHHBIE
TPYAHOCTH, KOTOpBIE 00yCIIOBICHBI He-
CKOJIBKUMH  (aKTOpamMH: BO-TICPBBIX,
CIOXHAs OJKOHOMHYECKAsl CHUTyalus
B CTpaHe, KOTOpas CIOXHIAach B IO-
CJIeIHHE TOIBI; BO-BTOPHIX, (pyHIaMeH-
TaJbHBIC HEJIOCTAaTKU CaMoro IpaBa,
Korga pasOpocaHHOCTb, a HMHOTAA M
HMPOTHUBOPEYMBOCTh CAMHUX HOPM IIpaBa
B Pa3JIMYHBIX OTPACIAX JACHCTBYIOLIETO
3aKOHOAATENIbCTBA 3aTPYAHIECT UX IPH-
MEHEHHME W BHOCHUT IyTaHMIy NPU UX
TOJIKOBAaHUU.

CrnemgyeT OTMETUTH, YTO HAa CETOIHS
B TPYJOBOM 3aKOHOAATEILCTBE CyIIe-
CTBYeT JOCTAaTOYHO MHOIO IpPOOEIoB,
OCHOBHOW NMPUYMHON YEro MOYKHO CUH-
TaThb OTCYTCTBHE YETKOTO OIIpeiee-
HUS TPAaBOBOW IIPUPOJBI OTHAEIBHBIX
MHCTUTYTOB TpPYJOBOTO IpaBa, B TOM
YHcle ¥ MHCTUTYTa MaTepHalbHOW OT-
BETCTBEHHOCTH paboronarens. Takas
CUTyallMsi MOXET CI0CcOOCTBOBATH He-

HpaBI/IJ'[LHOMy HpI/IMeHeHI/I}O HpaBOBBIX
aKTOB Ha MPAKTHKE WK BOOOIIE Hapy-
NIEHUIO MpaB pabOTHHUKOB, TaK Kak pe-
[IEHHE O MPUBIIEUECHUN PabOTOIATENS K
MaTepUaJIbHOM OTBETCTBEHHOCTH Nepes
pabOTHHKOM 3a Bpea, MPUYUHEHHBII
nocieaHeM, J0JKHO 0asupoBaThes Ha
OCYIIECTBJICHUH 3aKOHHOCTH, IIE€JIECO-
00pa3HOCTH, CONMAIBLHON CIPaBEIIH-
BOCTH. BHOHHG CHpaBC,HJ'II/IBO TO, 4YTO
pemieHne TMPOOJIIEMBI  MaTepHATBHOM
OTBETCTBEHHOCTH paboTojmaresst 1o
TPYAOBOMY IIpaBy B COBPEMEHHBIX YC-
JIOBUSIX XO3SAMCTBOBAHHS WM IPHU HAJU-
YUK PA3TMYHBIX (OPM COOCTBEHHOCTH
TpebyeT 0c060ro BHUMAHUS U UCCIIENO0-
BaHMUI. I/IMeHHO H03TOMy B 3KOHOMHYC-
CKUX YCJIOBUAX, KOTOPBIE MEPEKUBAIOT
CJIOXHBIN Mepuoa TpaHchopmanuu, He-
00XOAMMBI TaKHE HOPMBI TPYILOBOTO 3a-
KOHOAATECJIbCTBA, B TOM YHUCJIIC U HOpMLI
IOpI/I,Z[I/I‘ICCKOﬁ OTBETCTBEHHOCTH, KOTO-
pBIe peryaupoBain OBl MaTepHaIbHYIO
OTBETCTBEHHOCTH paboTomaTens ¢ yde-
TOM Tp€6OBaHHﬁ COBpeMCHHOCTI/I.
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AHaiu3  MNOCJIeAHHX  HCCJIe/10-
BaHuii W nyb6aukanmii. Heobxo-
IUMO OTMETHTBH, 9YTO BOINPOCAM Ma-
TepUaTbHON OTBETCTBEHHOCTH B
TPYZAOBOM TIpaBe€ OBIIM ITOCBSIIEHEI
TPYIbl MHOTHX YY€HBIX COBETCKO-
ro nepuona, B yactHoctu O.B. AOGpa-
moBoi#i, A.T. bapabGama, P.3. Jlus-
muna, A.W. IIponesckoro, O.B. Cmup-
HoBa, [1.P. CraBuckoro, JI.A. CripoBar-
ckoil U apyrux. B Ykpaune 3a roasl ee
HE3aBHCUMOCTH O0O3HaYeHHBIMH NPO-
0JeMaMH MarepHalbHOW OTBETCTBCH-
HOCTH B TPYJOBOM IIpaBe 3aHMMAaJHCh
takue crnenuanuctel: B.C. Benenmk-
toB, O.B. Kysunuenko, C.H. Ilpnunun-
ko, B.M. Ilpokonenko, B.I. Porawns,
HM. Xytopsn, MHN.H. [ammuna,
B.U. llep6una u npyrue. OnHako cie-
JyeT 3aMETHUThb, YTO, HECMOTPsl Ha OC-
HOBAaTeJIbHbIE HCCIIEOBAaHU, MpobIie-
Mbl MaTEepUaJIbHON OTBETCTBEHHOCTH
B TPYAOBOM IIpaBeé HE TOJBKO HE II0-
TEpsUIM CBOEH aKTyaJbHOCTH, a Ha00o-
pOT, IPOXOJIsl ONPENEICHHBIE CIIOKHBIE
Mepruobl TpaHC(HOpPMALIUMU IKOHOMUYE-
CKOHl CHTyaIluu B CTpaHe, eme OoibIie
000CTpUINCH, W TPHOOpENn BaXKHOE
3nauenue. Ilo ceif nenp ocraercs crmop-
HBEIM BOTIPOC OTHOCHTEIBHO MOHSTHS
MaTepHAIbHOM  OTBETCTBEHHOCTH, a
JeficTByIOIIEEe TPYAOBOE 3aKOHOATEb-
CTBO HE COJCPXKHUT Jaxe NeUHULNN
MaTepUaIbHOM OTBETCTBEHHOCTH pa-
0oTozmarelns, YTO, CUUTAEM, SBIACTCS
CYLIECTBCHHBIM HemocTatkoM. Jluc-
KYCCHOHHBIMH OCTAlOTCSI M BOIPOCHI O
ciIy4asiX MarepuagbHOH OTBETCTBEHHO-
ctu paboTomarenst mepen pabOTHHKOM,
KOTOpBIE, HECMOTpPSl Ha MPHUCTAILHOE
BHUMAaHHE CO CTOPOHBI YYEHBIX, HE
HaIlUTH TT0Ka YTO YeTKO C(HOpPMHpOBaH-
HOTO €MHOTO M0JIX0Ja K UX PELICHUIO.

Lesan cTaThl 3aKiI04aeTCs BO BCe-
CTOPOHHEM aHaJN3e TEOPETHUYECKUX
IIOJIXO/I0B YYEHBIX K M3YYEHHIO JaHHOH
MpoOJIeMbl, TEOPETHUYECKOM 00OCHOBA-
HUHM HEOOXOJMMOCTH 3aKOHOATEIBHOTO
3aKpEIUICHUsl TOHSTUS MaTepHajbHOM
OTBETCTBEHHOCTH paboTojarens mepes
pabOTHHUKOM, a TaK)ke€ COBEPIICHCTBOBA-
HUU JIEHCTBYIOIIETO 3aKOHO/IaTeNILCTBA B
paccmarpuBaeMOM HaIlpaBJICHUH.

H3znoxkenne 0CHOBHOIO MaTepHa-
na. Tak kak YKpauHa CTpeMHTCs OBITh
JIEMOKpPATHYECKUM, TIPABOBBIM M COIIH-
aJIbHBIM TOCYAAapCTBOM, BBICIICH ICH-
HOCTBIO KOTOPOTO SBJISETCS YEJIOBEK,
noTpeOHOCTh B pepopMUpOBaHUU Jeii-

CTBYIOLIETO0 3aKOHOJATENIbCTBA, IPH-
BEJICHUU €r0 B COOTBETCTBHE C MEXKILY-
HApOJHBIMH HOPMaMH M CTaHAApTaMH
C YYeTOM peajHil CErojHsLIHEro JHA
SIBIISICTCSL  00S3aTCNIbHBIM  YCJIIOBUEM.
HNucTuTyT MarepuanbHOU OTBETCTBEH-
HOCTH CTOPOH TPYAOBBIX IPAaBOOTHO-
IICHUI SIBISIETCSI OTHUM M3 OCHOBHBIX
pBIUaroB CymIeCTBOBAHHUS IIPABOOTHO-
LICHUH.

HeictByromuii Komekc 3akoHOB 0
Tpyne Ykpaunsl (mamee — K30TVY) B
mase [X «["apaHTuu npu BO3JIOKEHUH
Ha pabOTHHKOB MaTepHajbHOIl OTBET-
CTBEHHOCTH 3a yIiepO, NPUYHHEHHBIH
MPEANPUATHIO, YUYPEXKICHHIO, OPraHH-
3allMU» Ha CETOAHSALIHUN JEHb JeTajb-
HO YpEeryiaupoBal TOJIBKO MaTepuaib-
HYI0 OTBETCTBEHHOCTb paboTHHKOB [1].
M3BecTHO, YTO B MpoLEcCe TPyAOBOH
NeSATEeTHLHOCTH HEPEeIKH CIydand MpHUIN-
HeHus paboTomarereM MaTepHalbHOTO
ymepba paboTHuKy. Bmecte ¢ Tem, kak
OTMEUaIOT COBPEMEHHBIE yueHbIE [2, C.
353], HauMOHaJbHOE TPYAOBOE 3aKOHO-
JIaTeIbCTBO HE ONpEAENseT YCIOBU Ha-
CTYIUIEHUSI MaT€pHaIbHONH OTBETCTBEH-
HOCTU paboTonareis 3a Bpel, MpHYH-
HeHHbI paboTHHKY. bomee Toro, Bo-
00111€ OTCYTCTBYET YETKOE OIpe/ie/ieHHe
OCHOBAaHMI MaTepUAIBLHON OTBETCTBEH-
HoctH pabotomarens [3]. HeobGxommmo
OTMETHTB, YTO JEHCTBYIOIIEE TPYILOBOE
3aKOHOJATENbCTBO, B TOM uuncie u Ko-
JIeKC 3aKOHOB O TpyAe YKpauHBI, HE CO-
JIEPKHUT HU OJIHOW CTaTbM, KOTOpast Obl
ObLIa MTOCBSICHA MATEPHAIBLHON OTBET-
CTBEHHOCTH paboToOJaTesst C COOTBET-
CTBYIOIIMM Ha3zBaHueM. Ha coBpemeH-
HOM 3Talle CyIECTBYET TOJbKO MaTepH-
aJbHas OTBETCTBEHHOCTH paboronaresns
nepea paOOTHUKOM, €ClM pabOTHUKY
OBIJT MPUIMHEH UMYIECTBEHHBIH HITH (B
HEKOTOPBIX CIIyJasiX) MOPaJbHEII Bpes.
B Konekce 3akoHOB 0 Tpyne YKpawHBI
MOKHO BCTPETHUTH TOJBKO EIUHUYHBIE
ciy4yau, pa3MelIeHHble B Pa3HBIX IJa-
Bax, Korga paboToiaresb JOJKEH BO3-
MeCTUTh pPabOTHHKY ymepOd, HpHUYH-
HEHHBIH IPOTHBOIPABHBIM JIMIIEHUEM
MOCIIETHET0 BO3MOXXHOCTH ~ OCYILIECT-
BJISATH TPYJAOBYIO (DYHKLHIO U I1OJIy4YaThb
3apaboTHYI0 TIaTy, OOYCJIOBICHHYIO
TPYAOBEIM jaoroBopoM. Ilpm 3ToM, Kak
ormeuaetr M.M. IlammwuHa, BO3MeIIe-
HUe pa0OTHHKY MOpPAJIBHOTO Bpela B
JIeficTByOIEM 3aKOHOJATENbCTBE CO-
JIEP’)KUT MHOTOYUCIICHHBIE IIPaBOBbIE
npo6Gensl u Koyu3uu [4, c. 35].

OnHuM U3 NEPBLIX YUYCHBIX, KTO
MpUu3HaJl HaJIu4ue MaTCpHaJ'ILHOfI oT-

BETCTBEHHOCTH  HPEIANPUATHS  Kak
CTOPOHBI TPYJOBOIO JIOTOBOpPA, ObLI
I1.P. CraBuckuit [5, c. 52]. Ywuensii
ompenensieT  MaTepHalbHYIO  OTBET-
CTBEHHOCTH B TPYAOBBIX OTHOLICHUSIX
KaKk OOS3aHHOCTH CyOBEKTa TPYHZOBBIX
MIPaBOOTHOIICHUH BO3MECTUTH MMYIIe-
CTBCHHBII Bpe/, NPUYHMHCHHBIA JPYyTo-
My CyOBEKTy BHHOBHBIM HapyIICHHEM
CBOMX OO0s3aHHOCTEH B JJaHHOM IIPaBO-
OTHOILICHUM, B Ipejaenax M HOpsjKe,
YCTaHOBJIEHHBIX 3aKOHOM [5, c. 65].

B cBoto ouepens O.E. JleiicT cunta-
€T, YTO MaTepHalibHasi OTBETCTBEHHOCTh
B TPY/ZIOBOM IIpaB€ OTHOCHUTCS K IPABO-
BOCCTaHOBHUTENbHOU [6, c. 177]. To
ecTh €€ IeIbI0 SABISETCS BOCCTAHOBIE-
HUE HapyLICHHBIX TPaB MMOCTpagaBIIeH
CTOPOHBI, UTO W OTIPEENSIET IPaBOBYIO
MIPUPOTY MaTepruaIbHOW OTBETCTBEHHO-
CTH BIIAJeNbIla WIIH YIIOJTHOMOYEHHOTO
UM OpraHa 3a ymep0, NPUYMHEHHBIN
30pOBbIO PAOOTHHUKA IIPU MCIIOJHEHUU
UM CBOMX TPYAOBBIX O00S3aHHOCTEIA.
Jlpyrue yuyeHble OTMEHalOT, 4TO Mare-
pHalIbHAsi OTBETCTBEHHOCTb SIBISICTCS
0053aHHOCTBIO CTOPOHBI TPYAOBOTO JI0-
roBOpa INPUYMHEHHBIN APYrOd CTOPOHE
ymepOd BO3MECTHTh B pasMepe W IOo-
psAaKe, YCTAaHOBICHHOM 3aKOHOZATEIhb-
ctBOM [7, ¢. 217].

T'oBopst 00 YKpaMHCKHUX yUY€HBIX, TO,
Hanpumep, JL.II. I'pysunosa n B.I. Ko-
POTKHMH CYHMTAIOT, YTO MarepuajbHast
OTBETCTBEHHOCTb 3aKJIIOYAETCS B yCTa-
HOBJICHHOH 3aKOHOM O0S3aHHOCTH OJI-
HOW W3 CTOPOH TPYJOBOTO JIOrOBOPA
(paboTHuka win paboTomarensi) BO3-
MECTUTh B YCTAHOBJICHHBIX 3aKOHOM
mpejesnax M mopsiike yuep0, npudu-
HCHHBIM APYrod CTOPOHE B pe3yjbTaTe
BHHOBHOTO IIPOTHBONPABHOTO HapyIIe-
HUSI BO3JIOKCHHBIX O0si3aHHOCTEH [§].
Heo06xo1nMo 0OTMETHTH BECOMBIH BKIIALT
n H.M. XyTopsiH, KoTOpas, Mo Hamemy
MHEHHIO, B CBOEH paboTe mpepioKuia
OJHO M3 Hamboiee yHauHbIX MOHATHH
MaTepHalbHOW OTBETCTBEHHOCTH pa-
ooronarens. [To ee MHeHUIO, MaTepu-
aJbHas OTBETCTBEHHOCTH paboToaaTes
— 9TO KOMIIeHcanus paborogareiaem He-
TAaTUBHBIX MOCIEICTBUH HMMYIIECTBEH-
HOTO XapakTepa IMpH BO3MENIICHUU B
YCTAHOBJICHHOM 3aKOHOM TIOPSIAKE U
pazMepe MaTepHallbHOTO MM MOpPallb-
HOTO BpeJa, MPUINHEHHOTO PabOTHHUKY
[9, c. 221]. Taxxe aBTOpPOM JenaeTcs
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aKLEHT Ha TOM, 4YTO MaTepHaJIbHBIN
yiep0 pabOTHHKY B cllyyae HapyIICHHS
€ro Inpasa Ha TPYJ MOXKET ObITh NPUYH-
HEH paboTojaTesieM INpHU 3aKIIOYCHHH
TPYIOBOTO JOrOBOpa, pean3aluy mpas
u 00s13aHHOCTEH B TPYIOBBIX MPABOOT-
HOLICHUSX U MPEKPALICHUH TPYIAOBOTO
JIOTOBODA.

Ha 0CHOBaHHH BBIIICH3II0KECHHOTO
MaTepuasa MOXXHO CJenaTb oIpeje-
néHHbIA BBIBOA. Tak, marepuanbHas
OTBETCTBEHHOCTh KaK OJIWH U3 BH-
JI0OB IOPUIMYECKOH OTBETCTBEHHOCTH
MpeacTaBiIsieT coboil 005 13aHHOCTH
OJIHOH M3 CTOPOH TPYIOBBIX NPABOOT-
HOIIIEHUN — paboTHHUKA uin padorojaa-
Telnss — BO3MECTHTb JAPYTOil CTOpOHE
yiiep0, NMPUYUHEHHBIH B pe3yibTare
BHHOBHOI'O TPOTHBOINPABHOIO HEHC-
MOJIHGHHSI WJIM HEHAaJUICKAIIEro Hc-
MOJIHEHHSI CBOMX TPYAOBBIX 00s3aH-
HOCTCH, B YCTAHOBJICHHOM 3aKOHOM
pasMepe U mopsiike.

B Hacrosmee Bpems coO31aH psn
[IPABOBBIX IapaHTHH obecredyeHus npa-
Ba yesloBeKa Ha Tpya. B wactHOCTH, CT.
43 KoHctuTyuuu YKpauHbl yCTaHaB-
JIMBAET, YTO IOCYAapCTBO I'apaHTUPYET
paBHBIE BO3MOXXHOCTH B BhIOOpe mpo-
(deccun m poma TPYHOBOW JESATEIBHO-
CTH, a TAKIKE BO3MOXXHOCTbh 00paTHThCSA
B CyJI 3a 3aIIMTON MpaB M CBOOOJ rpax-
naH. lapantum obecnedeHus IpaBa
rpakJiaH Ha TPy ONPEJENEHbI B CT. 5-1
K30TV, a B ct. 22 K30TVY mnpexnycmo-
TPEHO 3alpeleHne HeoOOCHOBAHHOTO
oTKasa B npueme Ha pabory. Eciu 06-
parumcs k Konekcy 3akoHOB O Tpyze
VYkpaunsl [1], TO yBUOUM, UTO LENbII
psia craTeil pasiM4yHBIX I[IaB Ipeayc-
MaTpUBAaeT MaTepUaAIbHYIO OTBETCTBEH-
HOCTb CTOPOH TPYIOBOTO IPAaBOOTHO-
LICHUSI 32 NPUYMHCHHUE HMYIICCTBCH-
HOTO yiep0Oa apyroir cropone. OgHako
eciM MarepHuaibHash OTBETCTBEHHOCTH
paboOTHMKA UMEET 3aKOHO/IaTeNIbHOE 3a-
KpEIUIEHHE, TO OTBETCTBEHHOCTH pabo-
ToJaTess JOJDKHOE BHHUMAHHE HE yJe-
neHo. [TosTomy cumraem, 4TO ciydau
OTBETCTBEHHOCTH paboTO/AaTelNIs Tepes
pabOTHHUKOM, KOTOpbIE pa30pOCaHbI MO
Bcemy Kozgekcy 3akoHOB o Tpyae Ykpa-
HHBI, ObLITO OBI 1eJIec000pa3Ho 00beau-
HUTbH B OIIPE/ICICHHBIC IPYIIIBI U 3aKpe-
[IUTh B OT/EJIBHOIL IIIaBe.

Tak, wHampumep, B 3aBUCHUMOCTH
OT XapakTepa TPYHAOBBIX OTHOIICHHUI K
[EPBOH TpyIIC MOKXHO OTHECTH CIIy-
4au OTBETCTBEHHOCTH paboTonarens 3a

HE3aKOHHOE JIMIIEHHEe PabOTHHKA BO3-
MOXHOCTH paboTaTh:

1) mpu BO3HUKHOBEHUU TPYAOBBIX
OTHOILICHHI1: a) HeOOOCHOBAaHHBIH OTKA3
paboTHuKy BipueMeHapaboty (CT.cT.22,
232 K30TVY); 0) HEOOOCHOBAHHBIN OT-
Ka3 B 3aKJIOUCHHH TPYIOBOTO JOrOBO-
pa JuIy, IpUunIaméHHoMy Ha paboTy B
nopsnke nmepesona (4. 3 ct. 24, ct. 232
K30TVY);

2) mpu CyIIECTBOBaHMM TPYIOBBIX
OTHOIICHWH: a) HapylIeHHe IpaBa pa-
OOTHMKA Ha BbIIIATY 3apabOTHOMN Ita-
o1 (cT. 115 K30TVY); 6) HezakoHHOE
OTCTpaHeHHe pabOTHUKA OT paboThI
(ct. 46 K30TVY);

3) npu U3MEHEHUU TPYIOBBIX OTHO-
IICHUI: HE3aKOHHBIH IepeBo paboTHH-
Ka Ha apyryio paboty (ct. 235 K30TVY);

4) mpu peKpamieHu TPYJOBBIX OT-
HOILICHHI: a) B Ccllyyae HEMPaBHIbHOTO
(hopMynHUpOBaHUS TMPHYUH  yBOJIbHE-
HUSl B TPYAOBOW KHHXKE, YTO TPETISIT-
CTBOBAJIO TPYJIOYyCTPOHCTBY pabOTHHKA
(u. 3 cr. 235 K30TVY); 6) B ciyudae
YBOJIbHEHHS 0€3 3aKOHHOT'O OCHOBAaHMS
WIM C HapylUIeHHEeM YCTaHOBJIEHHOTO
nopsiika yBoJibHeHUs paboTHuka (4. 1
cT. 235 K30TV); B) B ciy4ae 3aaepx-
KM BBIJIJQUU TPYIOBOW KHUKKH 110 BHHE
paboTonareins B JICHb YBOJIbHCHHS pa-
oorauka (ctT. 47 K30TVY, u. 4 ct. 235
K30TV); r) B cimydae 3a7ep>KKH UCTIOI-
HCHHSI PELICHHS OPTaHa O BOCCTaHOBJIC-
HUHM Ha pabOTe HE3aKOHHO YBOJICHHOTO
WM TIEPEBEJIEHHOTr0 Ha APYTryo paboTy
paborHuka (ct. 236 K30TV); n) B ciy-
Yyae HEeBBIIUIATHI 110 BUHE paboToAaTelNs
Ha/JIeKAlIeH YBOJICHHOMY pPaOOTHHKY
cymbl aeter (ct. 117 K30TV).

Bo Bropyio rpynmy BIHOJHE paiu-
OHAIILHO OBLIO OBl PA3MECTUTH CIIy4an
BO3MEILCHUS Bpeia pabOTHUKAM, KOTO-
peIif ObUT MPUYMHEH paboTomaTeNeM B
cilyyae HeEOOeCIeYCHHs HaJJIeKaIInX,
6e30MacHBIX U 37I0POBBIX YCIOBHH TPy-
JIa TIPU BBITIOJIHEHHH PAOOTHHKOM CBO-
UX TPYHOBBIX 00S3aHHOCTEH, KOTOpBIE
HPEyCMOTPEHBI TPYIOBBIM JIOTOBOPOM,
HampuMep: a) TOBPEXKICHHE 3]10pO-
Bbsl pabOTHHKA; 0) yBeube PabOTHHUKA;
B) CMepTh pabOTHHKA.

B Tperpto rpynmy Obu1o OBbI IieITe-
CO00pa3HO BKIIOUYUTH BCE OCTAIbHBIE
clly4an OTBETCTBEHHOCTH paboTonare-
na nepen paborHukoM. K HEUM MoryT
OTHOCUTBCS CIEyIOIue: a) Hapylle-
Hue 00S3aHHOCTH IO BhIJaue paboTHH-
Ky CIIpaBKM O paboTe B JAaHHOH opra-
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HU3ALUHU C YKa3aHUEM CICLHUAIbHOCTH,
KBaJIN(UKAIUK, JODKHOCTH, BPEMEHH
paboTel u pa3Mepa 3apabOTHOW MIa-
o1 (cT. 49 K30TVY); 6) HezakoHHOE
OoTCTpaHeHHe pabOTHUKA OT paboThI
(ct. 44 K30TVY); B) Heobecmeuenue co-
XPaHHOCTH JINYHBIX BelleH paboTHHKA
BO BpeMs paboTHI (B cirydae UX MOpPYH,
YHHUYTOXKEHUS, KPAXKH) U JP.

IIpoBenénnoe cpaBHEHHE IIpaBoO-
BOTO PpETryJIUpOBaHHS MaTepHUalbHOI
OTBETCTBEHHOCTH CTOPOH TPYHOBOTO
noroBopa (paboronarenst U pabOTHHKA)
JOCTATOYHO YOEIUTEIbHO J0Ka3bIBaeT
HaJM4Yue B TPYJOBOM IpaBe YKpauHBI
TAaKOr0 CaMOCTOSATEIBHOTO BHJA IOpH-
JUYECKOH OTBETCTBEHHOCTH, KaK Mare-
pHalibHas OTBETCTBEHHOCTh paboroja-
Tens nepex paboTHUKOM. PaboTHHK me-
pen paboronareneM HECeT MaTephaib-
HYK OTBETCTBCHHOCTh 3a NPHUYMHCH-
HEII pabotonarento Bpen. M maobopor,
paboronatens HECeT MaTephuaIbHYIo
OTBETCTBEHHOCTH Iepes pabOTHUKOM B
clly4yae NPUYMHEHUS Bpena pabOTHHUKY
B CBSI3U C UCIIOJTHEHHUEM UM CBOMX TpY-
IOBBIX 00si3aHHOCTEH. COOTBETCTBEH-
HO, MaTepHaJIbHYI0 OTBETCTBEHHOCTb B
TPYIOBOM IpaBe, MO HAIIleMy MHEHHIO,
1esiecooOpa3Ho pa3aesiTh Ha JBa BUAA
B 3aBHCHMOCTH OT CyObEKTa, 110 BHHC
KOTOPOTO OBUI MPUYHHEH yIepo: a) Ma-
TepHaibHasi OTBETCTBEHHOCTh paboT-
HHKa 3a ymep0, IpUInHEeHHBIH paboTo-
natento; 0) MarepraibHas OTBETCTBEH-
HOCTb paboronareis 3a Bpel, NMpHUYH-
HeHHbIH paboTHuKy. HopMmbl, KOTOpBIC
pPeryJiupyroT 3TH BUABI OTBETCTBEHHO-
CTH, JOJDKHBI HAUTH CBOE 3aKperieHue
u B neicTByromeM Konekce 3aKoHOB
0 Tpyde YKpawHbI, YTO 3HAYUTEIHHO
YHPOCTHT MPUMEHEHHUE CIIOPHBIX HOPM
TPYIOBOrO 3aKOHO/ATENILCTBA, a TAKKE
YAYYIIUT IeHCTBHE CYLIECTBYIOINX ra-
paHTHUH.

BriBoabl. Takum 06pa3zom, Bo Bcex
CIIydasiXx HE3aKOHHOTO JIUIICHUS Yeso-
BEKa BO3MOXKHOCTH PEalin30BaTh CBOE
KOHCTUTYLIMOHHOE IPAaBO Ha TPYH WIH
NPUYMHEHUS paOOTHUKY APYroro Bpe-
Jla MaTepHalbHOro Xapakrepa paboro-
JaTenb J0JDKCH HeCcTH TpadHyo Ma-
TEepUAJIbHYIO OTBETCTBEHHOCTh. OHa-
KO aHalIu3 JAEHCTBYIONIET0 TPYAOBOTO
3aKOHO/ATENIbCTBA JaCT BO3MOXHOCTD
caelnaTh BBIBOJ, uTO KOIEeKc 3aKOHOB
0 Tpyae YKpawHBI HE CONEP)KHUT UeT-
KHX KOHCTPYKTHBHBIX HOPM, MpEIycC-
MaTPHUBAOLIUX MPSIMYI OTBETCTBCH-
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HOCTb paboToaTeIsl B TAKUX CIIydasix.
Ha mnpakTuke HCHOIB3YIOTCA TaKxKe
OTHeNbHbIE CTAaThbu ['PpakJaHCKOTO KO-
Jnekca YKpaumHbI, IpeycMaTpuBalo-
1[Me OTBETCTBEHHOCTh OpraHU3alHNH
3a Bpejd, NPUYMHCHHBIII MO BUHE €e
paboTHUKOB. B CcBOIO OYepenp OTBET-
CTBEHHOCTHh paboromarenst 3a Heobe-
CIieYeHHE TMpaBa pabOTHHKA Ha Haj-
nexamue, Oe30macHble M 3J0pOBbIC
yCIOBHsSI Tpyaa perymupyercs ct. 173
K30T, 3akonom Ykpaunsr «O06 oxpane
Tpyna» ot 14 oktsa6ps 1992 r., 3ako-
HOM VYkpauHel «O6 o0mieo0szarennb-
HOM TOCYAapCTBEHHOM COIHMAJIbHOM
CTPaxOBaHUU OT HECYACTHOIO Ciryyas
Ha TPOU3BOJCTBE M HpodeccuoHab-
HOTO 3a00JIeBaHUs, MOBICKIIUX yTpa-
Ty TPYAOCIOCOOHOCTH» OT 23 CEHTS-
ops 1999 r., I'pakTaHCKUM KOJEKCOM
VKkpauHBl W JAPYTHMH HOPMaTHBHO-
MPAaBOBBIMH aKTaMH, YTO NMPHUBOJAHUT K
CIIOKHBIM KOH()JIMKTAM Ha MPaKTHKE U
3HAYUTEIbHO YCJIOXKHSET MPAaBUIbHOE
IIPUMEHEHUE ITUX HOPM.

Ba)kHO OTMETHTb, YTO B IPHUBECH-
HBIX BBILIE ClIydasX MaTepuajibHas OT-
BETCTBEHHOCTh paboTomaress HacTy-
MaeT 3a BUHOBHOE HapylIeHHE IpaBa
rpax<iaH Ha TPy, TapaHTHPOBAHHOE UM
9. 1 c1. 43 Koncturynun YKpaumHbI U
OXpaHseMOe HOPMaMHU TPYIOBOTO Ipa-
Ba. Peakuus rocyaapcTBa Ha IPOTHBO-
[paBHbIC MMOCATATEILCTBA HA TPYIOBBIC
MpaBa 4Ye0BeKa JTOJKHA BBIPAXaThCs B
HOpMax TPYIOBOIO IpaBa KOMIIEHCAIH-
OHHOTO MJIM KapareJbHOTO Xapakrepa
IIyTeM 3aKOHOJATEJIbHOTO 3aKperIeHHs
MOHATHS U CIIy4aeB MaTepUabHOH OT-
BETCTBEHHOCTH paborojaress ¢ ykasa-
HHEM UX OCHOBAaHHI U yCIOBUH.

C »oTo#l menblo, Ha HaIl B3DJIA,
nenecoo0pa3HO 3aKpenuTh Ha IMPaBo-
BOM YPOBHE CJIEAYIOUIYIO Je(UHUIUIO:
«TpynomnpaBoBasi OTBETCTBEHHOCTh pa-
OoTomarenis — 9TO NPEAYCMOTPEHHAas
3aKOHOZATeJIeM 0053aHHOCTH paboToa-
TeJs MPeJoCTaBUTh PaOOTHUKY (Tpak-
JAaHWHY) MMYIIECTBEHHYIO KOMIICHCA-
LU0 B Cllyyae NPUYUHEHUS €My HMY-
LIECTBEHHOTO ylepOa Wi HapylIIeHHUs
TPYIOBBIX IIpaB, TapaHTHPOBAHHBIX
HAIMOHAJIBHBIM M MEXKIYHAPOJIHBIM 3a-
KOHOJIATE€IILCTBOMY.

VY4uuThiBasi BHILICH3IOKECHHOE, CYH-
TaeM, 4TO B COBPEMCHHBIX YCIOBHUSX
X0351CTBOBAHUS 3aKOHOJATENILCTBO
HY)KJaeTcs B JalibHEHIIEM COBEpIICH-
CTBOBAaHMHU, TaK KakK MOCTPOCHHE Ipa-

BOBOI'0 TOCYapCTBa U KAUECTBEHHO HO-
BBIH 1MOIXOJ K MpobiieMaM MaTepuaib-
HOIl OTBETCTBEHHOCTH KaK pPa3HOBUJ-
HOCTHU IOPUAMYECKOH OTBETCTBEHHOCTH
B TPYAOBOM IIpaBe TpeOyeT YEeTKOCTH U
ONpeAcNEHHOCTH IOPUAMYECKUX KOH-
cTpykuuil. Beap MX HECOBEPIICHCTBO
U HEOTIPEJIeIEHHOCTb TTOPOXKIAeT CyOh-
€KTHBHU3M, IPOU3BOJ, O3HAYaeT OTCYT-
CTBHE NPABOBBIX FapaHTHI, YCIOXKHIET
KOHTPOJIb TIPUMEHEHHS 3aKOHOB, HaHO-
cuT 00IIeCTBY MOpPAJIbHBIH U MarepH-
anpHbI Bpen. IloguepkuBaem, uTo oc-
HOBHasl IOpUUYECKas TrapaHTHs — 3TO
MpEXJIe BCETO €€ COBEPIIEHCTBO, pa3-
BUTOCTb IIPABOBOIl CHCTEMBI B IIEJIOM,
popabOTaHHOCTh  3aKOHOJATEIbCTBA,
€ro TMOJIHOTa, HENPOTUBOPEUNBOCTE;
YPOBEHb Pa3BUTHS W aBTOPUTET IOpHU-
JIUYECKOM KyInbpTyphl. Benp uMeHHO co-
BEPILEHCTBO 3aKOHOJATEIbCTBA ABISACT-
Cs HEIPEMEHHBIM YCIIOBHEM H 3aJI0TOM
ero 3¢ (eKTUBHOCTH.
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XAPAKTEPUCTUKA MMOOIIPEHUIA, TIPUMEHSIEMBIX
K OCYXKIEHHBIM COITIACHO YI'OJOBHO-UCHOJHUTEABHOMY
3AKOHOJATEJBbCTBY YKPAUHDbI

Cepreii HAPIOK,
KaHIUJaT IOPUIMYECKUX HayK, HAYaJIbHUK [IUKJIA CIIEIMANBHBIX JUCIUIIIHH
YepHHUIroBCKOTo IOPHMIECKOTO KOJIEKa
TocynapcTBeHHOM IEHUTEHIMAPHOI CITyKO0bI YKpauHbI

Oabra HUKUTUHA,
[pero/iaBarelib UKJIa YTOJIOBHO-IIPABOBBIX JUCIMILIHMH
YepHHUTOBCKOTO FOPHMYECKOTO KOJIIEIKa
T'ocymapcTBeHHOI IEHUTEHIINAPHOI CITy>KOBI YKpanHbI

Summary

The authors of the article gives the detailed analysis of the existing rewards applied to convicts serving their sentences in
confinement and which are defined in the Criminal and Executive Code of Ukraine. The author classifies these rewards studying
theoretical and practical aspects of the legal institute. The authors consider the mechanism of rewards application in confinement on
the basis of the imperative data studied in the process of rewards application to convicts. The authors give the detailed criteria used by
people who have the right to apply them. On the basis of the results the author makes the conclusion about the necessity of the further
scientific researches in the field of searching new and applying the existing rewards as the most important incentive in achieving the
aim of convicts’ correction and social rehabilitation.

Key words: convicts, encouragement measures, rules of encouragement measures application.

AHHOTAIUA

B cTarbe npoBOIUTCS BCECTOPOHHHI aHAIN3 CYIIECTBYIOIIUX B YTOJIOBHO-UCIIOIHUTEIILHOM KOJIEKCe YKPauHbI Mep MOOIIPEHHS,
KOTOpBIE MTPUMEHSIOTCS K OCYKIEHHBIM, OTOBIBAIONINM HaKa3aHUE B BHJIE JIMIIEHHUS cBOOOABL. Ha 0cHOBE M3yUYeHUs TeOpEeTHIECKNX
U TIPAKTUYECKUX aCHEKTOB JAHHOTO MPABOBOIO MHCTHUTYTA MPHUBEACHA aBTOPCKas KiTacCH(UKAIIMS CYIIECTBYIOIUX Mep MOOIIPSHUSI.
Ha ocHOBaHMM AMITUPUYECKUX JaHHBIX H3yUSHHs IIPAKTUKU IPUMEHEHUSI Mep ITOOIIPEHUS K OCYKAEHHBIM PACCMaTPUBACTCSI C TOUKH
3peHHsT 000CHOBAaHHOCTH U IIE€I€CO00Pa3HOCTH HETOCPEICTBEHHO MEXaHU3M UX ITPUMEHEHHSI BO BpeMsI HCTIOJTHEHUST HaKkazaHus. [le-
TaIbHO MPOAHATU3UPOBAHBI KPUTEPUH, KOTOPBIMU PYKOBOICTBYIOTCS JIMIIA, UMEIOIINE MIPAaBO HA UX MpUMeHeHus. Ha ocHOBaHMH 110-
JYYeHHBIX Pe3yJIbTaTOB JeJaeTCs BEIBOJ O HEOOXOANMOCTH AaJbHEHIINX HAyUYHBIX H3BICKaHUH B chepe Mmorcka HOBBIX U IPUMEHEHUS

CYIIECTBYIOIIMX MEp MOOILIPEHHS KaK BAKHEHIIMX CTUMYJIOB B JIOCTHIKCHHH LICJIH UCTIPABICHUS U PECOLUATIM3AIIMN OCYKIEHHBIX.
KinroueBble ciioBa: ocykIEHHBIE, MEPBI TIOOIIPEHHUS, HOPSA0K IPUMEHEHHS MEp TTOOIIPEHHUSI.

I IOCTaHOBKa npodaemsl. Ilpu-
MEHEHHE Mep IOOIIPEHUs K

OCYXIEHHBIM BCerga ObUIO MPeAMETOM
pas3IMUHBIX JUCKYCCUH KaK CO CTOPOHBI
Hay4HBIX PA0OTHHMKOB, TaK U IIPAKTHKOB,
MIOCKOJIBKY ¥ TE€X M JIPYTMX MHTEPECOBAI
BOIPOC LEIECO0OPA3HOCTH, 3aKOHHOCTH,
HEOOXOANMOCTH UX NPUMEHEHHs, a TaK-
K€ H3y4eHHUs KPHUTEPHEB, 3aJ0KEHHBIX
B ux ocHoBy. CeronHs B YKkpanHe HIET
npouecc  peopMuUpoBaHus  rocyxpap-
CTBEHHOH  YroOJOBHO-MCIOJIHUTEIbHOM
ciry0bl. OCHOBHBIMH 3JIEMEHTAMU 3TO-
ro mpolrecca sBISETCsA yCOBEPIIEHCTBO-
BaHME IpolLlecca MCIOJHEHMs HaKasza-
HHH, CBSI3aHHBIX C JIUIICHHEM CBOOOIBI,
U TIPUBEJIECHHE HOPM YIOJOBHO-HCIIOJI-
HUTEIBHOTO 3aKOHOJATENBCTBA B COOT-
BETCTBUE C MEKIYHApOIHBIMU CTaHIAp-
Tamu. B cBA3M ¢ 5TUM 0COOYI0 aKTyallb-
HOCTb, Ha Hall B3TIISAJ, IMEECT N3yYEHHE
U NOCJIEAyIOIEE YCOBEPIICHCTBOBAHHE
NIPUMEHEHHsT MEP IMOOIIPEHHA K OCYXK-
JEHHBIM KaK HEOOXOTUMBIH KOMIIOHEHT
COIMAJIbHO-BOCIIMTATEIbHON PabOTHI C

JTUIIaMH, OTOBIBAIONINMH HaKa3aHWE B
MeCTaxX JINIICHUS] CBOOOBI.

AKTyalqbHOCTH TeMbl. Bompocawm,
CBSI3aHHBIM C IIPUMEHEHHEM Mep IOOII-
pEeHHUS K OCYKIEHHBIM, OLICHKE CTerle-
HM WX HCHPABJICHHA U NEPEBOCIUTAHMS
OBbUIM TOCBSILEHBI UCCIIEIOBAHUS TAKHUX
U3BECTHBIX YYEHBIX B OTPACIH YIOJOB-
HO-HCIOJMHUTENbHOTO mpaBa: B.IL. Ap-
tamonoB, A.W. 3y6koB, A.C. MuxJuH,
A.A. HouxoB, M.C. Pribak, A.®. Cu-
3611, B.W. CemuBepcros, H.A. Ctpyukos,
B.b. lIa6anoB u np.

B cBoio ouepenp cpenu yKpamHCKUX
YUEHBIX OT/ENbHBIC aCHEKTHI, CBSI3aHHBIE
C TPaBONPUMEHHUTEIBHON JIeSTEeNIbHO-
CTBIO IIEpCOHANIA YUPEKACHHUH, MHCIION-
HSIOUIMX HaKa3aHWe B BHUJE JIMIICHHE
cBO0O/IBI, OBUIM MPEIMETOM HCCIIeI0Ba-
nusi W.I. Borareipéra, T.A. JlenucoBoi,
A.H. Iixxyxwu, B.I1. Emenbsnosa, A.I'. Kon-
6a, B.A. Mepkynosoii, M.C. Muxan-
ko, A.X. Crenanioka, B.M. TpyOuuxko-
Ba, A.W. ®ponos, I1.B. XpsnuHckoro,
J.B. Srynos, U.C. SxoBen u nip.

3a rocienHee BpeMs cUTyauus B cde-
pe U3y4eHUs BOIIpPOca O IPUMEHEHHH Mep
MOOIIPEHUSI K OCYXIEHHBIM, OTOBIBAIO-
LIMM HaKa3aHMs, CBSI3aHHbIE C U30JIALMEH
oT o0IIecTBa, He OblIa CYIIECTBEHHO H3-
MeHeHa. M3 mocneqHuX Hay4HbIX paboT,
pe3ybTaThl KOTOPBIX KACAIOTCs UCIOJIHE-
HUs HakKa3aHWM, CliefyeT OTMETHUTh JHC-
ceprannonHoe uccienosanue B.B. Kape-
nmnHa «IIpaBoBoe perynmupoBaHue mpuMe-
HEHHS Mep TOOUIPEHUS U MEP B3BICKAHUS
B TIpoIIecCce OTOBIBAHUS HAKa3aHUs B BH/E
numeHus cBoooxel» (T. Xappkos, 2014 1).
HecMotpst Ha cBOXO 3HAYMMOCTb, PE3YIlb-
TaThl ATOTO HCCIIEIOBAHUS XapaKTepU3y-
10T JIMIIb TEOPETHYECKHH acHeKT cylie-
CTBOBAHMS MEp MOOLIPEHUS U B3bICKAaHUS
B HAI[MOHAJIBLHOM  YTOJIOBHO-MCIIOJIHU-
3aKOHOJATEIbCTBE, BCKOJIb3b
HCCIIEAYETCS MEXaHU3M UX INPHUMEHEHHMS.
[ToaTOoMy ocTaroTcst BHE BHUMAHUSI NHBIE
BaKHBIE ACHEKTHI MPAKTUKN MPUMEHEHUS
9THX MIPABOBBIX HHCTUTYTOB [2].

Iesbio cTaTbU SBISETCS MPEIOCTAB-
JIeHne pa3BEPHYTOI XapaKTEPUCTHKN Mep

TCJIbHOM
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MIOOLIPEHHS, TPEAYCMOTPEHHBIX YTOJIOB-
HO-MCIIOJIHUTEIBHBIM KOJIEKCOM YKpau-
HBI, @ TAKXKE OCBEIIEHHUE IPOOIEMHBIX BO-
IIPOCOB, CBA3AHHBIX C UX IPUMECHEHUEM.

U3noxenne OCHOBHOIO MaTepHa-
Ja. Mepsl moompeHus, MPUMEHsSEMbIe
K OCYKAEHHBIM COIVIACHO YKPAWHCKOMY
YTOJIOBHO-MCIOTHUTEIBPHOMY —3aKOHO/A-
TEJILCTBY, B CBOE BpeMsl OBUIM I03aMM-
CTBOBaHBI M3 HCIIPABUTEIHHO-TPYIOBOTO
3akoHonarenbeTBa YkpanHckoit CCP. Mx
XapakTepHOH OCOOEHHOCTBIO ObUIO Ha-
JIMYME TOJIUTUYECKUH M UIE0IOTHYeCKOi
moaoriek [7, ¢. 10], 9To OBIIO THITHYHBIM
JUIs BeceX 0€3 MCKIIFOYEeHHs HOPMAaTHBHO-
[IPABOBBIX JIOKYMEHTOB TOI'O BPEMEHH.

CornacHo JieiicTByIoIeMy YToJoB-
HO-UCTIOJTHUTENIFHOMY KOZIEKCY YKpauHbI
(mamee — YUK VYkpaunsl) nepedeHb Mep
MTOOIIPEHNSI, TPUMEHSIEMBIX K OCYXIEH-
HBIM, yKa3bBaeTcsi B cT. 130 manHOTO
xomekca. Kak cumemyer w3 couepiKaHUs
JTAHHOW HOPMBI, TIepEYeHb ITHX Mep SIB-
JISIETCSI UCYEPIIBIBAIOLIMM M HE MOMJICKHUT
JIOTIOJTHEHUIO MJIM COKPAILEHHUIO, YTO, 10
HallleMy MHEHHIO, CIIOCOOCTBYeT coOIIto-
JICHUIO ITIPUHIUIA 3aKOHHOCTH BO BpeMs
WCTIONTHCHUSI HAaKa3aHUs. XapaKTepHOM
0COOCHHOCTBIO TOCTPOCHHUS YKa3aHHOM
HaMHU HOPMBI SIBJIsIETCS YETKO chopMyIu-
pOBaHHAS TIOCIIEOBATEIBHOCTh HX Pas-
MEIIEHHS, KOTOpasi MoJApa3yMeBaeT U CO-
OTBETCTBYIONIYIO ITOCIIEIOBATEILHOCTE B
WX IPUMECHEHHN.

Crnemyer OTMETUTh, 4YTO CIIOXKHO
ONPE/CNIUTh  MO3ULHUIO  3aKOHOJATElIs,
Pa3MECTUBILIETO MEpPbI MOOLIPEHHS B CTa-
Th€ B COOTBETCTBYIOIIEM Topsjke. Ha
Halll B3IV, YKa3aHHbIE MEpbI MOOIIpe-

HHUS Pa3MELIEHbI, UCXOJS M3 MPOCTOTHI
uX INpPUMEHEHHs, OT Hambojee NpPOCTOMH
(dbopMbl mooIpeHust ocyxaéuHoro (Oma-
roapHOCTH) /10 Haubojee CIOKHOU —
YCIIOBHO-ZOCPOYHOTO OCBOOOXKICHUS OT
OTOBIBaHUS HakazaHus. TakuM 0Opasom,
9TO YHPOUIAET MPOIEAYPy MNPUMEHEHUS
Ha TIPaKTHKE CPEICTB CTUMYIHPOBAHUS
U TO3BOJSET JOCTaTOYHO 3(PHEKTHBHO
HCTIONIB30BaTh MX B IEJISIX HMCIIPABICHUS
ocykaEHHBIX. O/THAKO, K COXKAJICHUIO, HA
MIPAaKTUKE UMEIOT MECTO TPYAHOCTH, CBS-
3aHHBIE C TEM, YTO HE BCE JIOJDKHOCTHbIC
JMLa TPaBWIBHO U T'PAaMOTHO HCTOJIKO-
BBIBAIOT 3Ty HOPMY, IPUMEHSSI 3TH MEpPBI
Xa0THMYHO, YTO HEraTHBHO CKa3bIBACTCS
Ha BOCHPHUITHH OCYXIAEHHBIMH BOCITHTA-
TENBHOTO TPOIECCa, a TAKXKE MPUBOIUT K
HApYILICHUIO 3aKOHHOCTH M 00OCHOBaH-
HOCTH WX NpHMEHEHUs. B cBs3u ¢ sTM
CYJIBI HaIlle CTAJIM OTKa3bIBATH HEKOTOPHIM
OCY)KIEHHBIM B YCIIOBHO-JOCPOYHOM OC-
BOOOX/ICHHH, YKa3blBasi B MOTHBUPOBOY-
HOH YacTH IIOCTaHOBJICHMS Ha Hempa-
BUJIHOE TIPUMEHEHUE MEp IOOIIPEHUS K
OCYKJIEHHBIM.

B cBoro ouepenp Heu€Tko chopmy-
JIMPOBAHHAS MO3UIIMS 3aKOHOJATENs, CO-
[JIACHO KOTOPOH NPaBOM IPUMEHEHUS MEP
MIOOIIPEHUSI HA/IEIEHBI HE BCE TOJDKHOCT-
HbIC JIMI@, IPUBOJUT K TOMY, 4TO (hax-
TUYECKH MPHUMEHSIOT MEpHI MOOIIPEHUS
TOJIBKO HAYaJIBbHHUK KOJOHWU M HAJaJIbHUK
otaeneHus. Takoil BEIBOJ OATBEPIKIaeT-
Csl M pe3yJbTaTaMy aHaIn3a MPUMEHEHUs
Mep HOOIIPEHHs K OCY)KAEHHBIM Ha IIpo-
Tsoxkenun 2007-2014 rr. TocynapcrBen-
HOW TICHUTEHIIMAPHOM CITyKOBbl YKpauHbI
(PucyHox).
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B CTOPOHE OT BOCIIUTATCIBHOI'O
nponecca oCTarTcsda T NOJIKHOCTHBIC
Jinna, KOTOPbI€ 3aKOHOAATEJIb OXBAThI-
Ba€T TCPMHUHOM «IIPSAMBbIC HadaJlbHHU-
Kn» Ha4YaJIbHUKA KOJIOHUHU, IMOCKOJIBKY
(baKTI/I‘-IeCKI/I OHM MOCCIIAKT KOJIOHHUIO
B HMHCICKIOMOHHBIX LCIIX U HEC HMC-

IOT JIOJDKHOTO BIIMSIHUSI Ha HPOLECCHI,
CBsI3aHHBIE C BOCIHTATEIbHBIM BO3-
JeHCTBHUEM Ha JIMI, OTOBIBAIONIUX Ha-
kazanue. K coxaneHHIO, CTaTHCTHKA
MPUMEHEHHSI Mep MOOIIPEHUS ITHMH
OJDKHOCTHBIMH JIHI[AMH OTCYTCTBY-
€T, HOATOMY TOBOPUTH 00 3(h(HeKTUB-
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HOCTH €€ IPUMCHEHHUs Heleleco-
obpazHo.

PaccmarpuBas CYUIECTBYIOUIYIO
CUCTEMY Mep IOOIIPEHHs, KOTOpbIE
MOTYT OBITH IPUMEHEHBI K OCYKAEH-
HBIM, CI€yeT OTMETUTh, YTO CETOMHS
HayKOH  yTOJOBHO-HCIIOTHUTEIHHOTO
mpaBa BEIPaOOTAaHBI KPUTEPUH UX KiIac-
cuduKanun, KOTOpbIe TOMOTAIOT OCHO-
BaTEJILHO Pa300paTbcs B 0COOCHHOCTSX
UX TpUMEHEHUus M SPPEKTUBHOCTH.
B sTOM KOHTEKCTE CileflyeT yIOMSHYTh
uccinenoanue A.®. Cuzoro, KOTOpsIil
nan Haubosiee HMCUEPIBIBAIOLIYIO Xa-
PaKTEePUCTUKY M KIacCH(PUKAIMIO Mep
[IOOUIPEHUS, KOTOpble MOIYT OBITh
MPUMEHEHBI K 0CYX/1EHHBIM. CortacHO
9TOMY HCCIEAOBAHHUIO BBIJCISIOT Clle-
IyIOIUe KPUTEPUH KIACCHU(PUKAINH:
1) mo crpykrype; 2) mo oOvémy co-
nepKaHUus B HUX CTHUMYITHPYIOUIUX
cpeacTB; 3) MO WX pPa3HOBHIHOCTH;
4) mo orpaciiiM Ipasa;5) B 3aBUCUMO-
CTH OT IIPAaBOMOYHOI'O OpraHa WM y4-
PEeXJIEHUSA, KOTOpbIE HX HPUMEHSIOT;
6) 1Mo CTeneHW HUX OINpeAeNEHHOCTH;
7) 1m0 M3MEHEHHMIO MPABOBOIO MOJOXKE-
HHUSL OCYXIEHHBIX; 8§) KOPPEKTHUPYIO-
[Iye MPUTOBOP CyJa MIH HET; 9) mo ux
KOHCTpyKIuu [6, ¢. 135-140].

B cBoro ouepenb, usyuas xapaxre-
PUCTHKY MPUMEHEHUS MEp IMOOIIPEHUS
K HECOBEpUICHHOJETHUM OCYXAEH-
HeiM, M.B. IIpoxopoBa ykaseiBaeT Ha
Takue BUIBI MOONIPEHUI: eIWHHYHBIE
— H3MEHSIONUE TPABOBOE ITOJIOKEHUE
OCYX/ICHHBIX B paMKax peKuma, Bely-
mue K OCBOOOXKIECHHIO, MOTEHIHalb-
HO CTUMYIHUpyole mMepbl. IIpu sTom
00BbEM U COJepIKaHHE Mep MOOLIPEHHUs
XapaKkTepU3yIOTC] MHUHUMAIU3MOM U
CBHJICTENILCTBYIOT O HAIPABICHHOCTH
Ha YIOBJICTBOPCHHUE MEJIKMX OBITOBBIX
HHTEPECOB OCYXACHHBIX (HACYIIHBIX
norpedbnocreit) [4, c. 75]. Cnenyer ot-
METHTB, UYTO, K COKAJICHHIO, B YKpauHe
MOOOHBIX HCCIIEOBAaHUN HE IPOBO-
JIUIIOCH, 3TO SABJSAETCS, HA HAlll B3MVIAL,
CYLIECTBEHHBIM yIIYLIICHHEM.

Hcxons u3 mepeuHss Mep Moouipe-
Hus, npeaycMoTpeHHbix cT. 130 YUK
VYKpauHbl, MOKEM BBIICIUTH CIEYIO-
LIME BBl OOIIPEHH, B35IB 32 OCHOBY
KPUTEPUU MOIYYaeMbIX OCYXKIEHHBIMU
npedepeHnnii: HOOUIPEHUS MaTepHAaIb-
HOTO M TOOLIPEHHUS HEMaTePHAIHHOTO
xapakrepa. K mepBeIM ciiegyer oTHeCTH
HMEHHO T€, KOTOpBIC IPEIOCTaBIISIOT
OCYXXIEHHOMY HEKYI0 MaTepHaJIbHYIO
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(¢bunHaHCOBYIO)

BBITOJYy  (IEHEeXKHYIO
MPEMHI0, HarpakJeHHe  MOIapKOM,
[IPaBO JOMOJIHUTEIBHO TPATUTH ACHb-
M Ha IMOKYIKY NPOAYKTOB IHUTAHUA U
MPEIMETOB MEePBOil HEOOXOAMMOCTH B
cymme 10 15% MunnManbpHOM 3apaboT-
Holt utatsl). K MepaM HemarepuaiabHO-
ro XapaxkTepa MOXHO OTHECTH Oiaro-
JTapHOCTh, HarpakJeHHWE IT0XBaJIbHOMN
IpaMoOTO, MpPeAOCTaBICHUE IOIOIHH-
TEJIBHOT0 KPAaTKOTO0 WU JUTHTEIHLHOTO
CBHUJAHM, JOCPOYHOE CHATHE paHee
HAJIO)KEHHOTO B3BICKAHUS, YBEIUYCHHUE
JUTUTEIILHOCTH MPOTYIIKH.

PaccmoTpum mepBylo TpyIly Mo-
OILPEHMH, CBS3aHHBIX C MPENOCTaBIIC-
HUEM OCYXJIEHHOMY HEKOTOPBIX Ojar
MaTepuanbHOro xapakrtepa. IIpaktmka
CBHJICTECNIBCTBYET O TOM, 4YTO TakKHe
MOOIIPEHUsT TPUMEHSIIOTCS HEYacTo,
MOCKOJIBKY TPeOyIOT Halmuuus cBOOOA-
HBIX WJIM CIENHAJIBHO MPEeIyCMOTpPEH-
HBIX JEHEXHBIX CPEICTB B OOKeTe
ucnpaBUTeNbHON KojnoHuu. IlpuBeném
npuMep. B cpenHem Ha npoTsxeHUH
2012 xaneHaapHOTo roja NpUMEHSIIOCh
Bcero Jumb 123 mooumipeHus B BHUAE
JICHES)KHOH TIPEMUH ¥ HarpaKJICHHs
mojgapkoMm, 4To cocTaBisieT 6,4% ot
o0uiero yncia nooupeHuii. Cyuecry-
IOIUH TOPATOK NPUMEHEHUS AaHHOTO
BH/a TIOOUIPEHUS IpEeayCMaTpPUBAET,
9TO TIOJYYEHHBIH ITOapOK OCYKIEH-
HBIIl UMEeT NpaBo Jep)kKaTh NpH cebde
WU cAaTh €r0 Ha XpaHEHHE aJMHWHHU-
CTpalMH, a MOJyYeHHbIE TPEMHAIIbHBIC
CpEeJICTBA 3aUUCIISIIOTCS Ha €ro JIUIEBON
cuér. Hekortopble yu€Hble yTBepxKaa-
IOT, YTO pa3Mep MPEMUH U CTOMMOCTH
rnojapka 3aBUCHUT OT XapaKTePUCTH-
KU JIMYHOCTH OCYyXAEHHOTO [5, c. 26].
[lo Hamemy MHEHUIO, JAHHBIA MOAXOX
XapaKkTepu3yeT H30MpaTelbHYI MO3H-
M0 aAMHHHUCTPAIUN KOJOHHUU B OT-
HOIICHUHN OCYXAEHHOTO, TEM CaMbIM
HUBEJINPYET MPUHIHIIBI CIIPABEIHNBO-
CTH W TPHUHIMI PaBEHCTBA OCYXKIEH-
HBIX TIepejl 3aKOHOM U HE MOXET OBITh
npuMeHEH Ha npakTuke. Cienyer ycra-
HOBUTb YETKUH pa3Mep CyMMBI Mpe-
MHUPOBaHUS U CTOUMOCTb IOAAPKA IS
OCYX/IEHHBIX, NPOMHPOPMHPOBAB UX
00 3TOM, TeM caMbIM YCTpPaHUB B Oyy-
LIEM CIIOPHbIE U KOH(JINKTHBIE MOMEH-
TBI, KOTOPBIE MOTYT BO3HUKHYTb.

CnenyromuM B cHCTEME Mep IMO-
OIIPEHHUS, HOCAIINX MaTepUaIbHBINA Xa-
pakrtep, SBISETCS TaKoH BHUJ MOOIIpe-
HUS, KaK pa3pelieHne TPaTHTh JACHBIH

Ha npuoOpeTeHre MPOAYKTOB IMUTAHUS
U IPEIMETOB NEepBOH HE0OXOIUMOCTH
B cymMMe 10 15% muHuManbHOl 3apa-
OOTHOU MIaThl. DTOT BUJ MOOIIPEHUS
HOCHUT CTPOKOBBIN XapakTep U IeHCTBY-
eT Ha MPOTSLKeHHH Mecsna. JlomomHu-
TEIBHBIM YCJIOBHEM €ro NPUMEHEHHS
SIBISIETCSI OTCYTCTBHE y OCYXIEHHOTO
HEIIOTAIICeHHBIX WJIM HECHATHIX B3bI-
ckaHuii. K coxaJieHHu1o, 3TOT BHJ I10-
OIIpEeHNs OCTaércss MEPTBOH HOPMOM,
HeCMOTpsi Ha TO, 4TO 46,6% oOCyX-
JNEHHBIX 3aHATHI Ha mpousBoactse [1].
DaKTHYECKH y HUX BCIEACTBHE OTUHC-
JeHUs BCeX OO0SM3aTeNIbHBIX IIaTexei
Ha JIMIIEBOM CYETY OCTa&TCsl OUYCHb He-
GoJbllas cymMma CpejcTB, KOTOPhIX He-
JIOCTATOYHO [JIs MOKYIKH INPEIMETOB
MepBO HEOOXOIUMOCTH.

B mauanme cratbm MBI yXKe€ NPUBO-
AT TPHUMEpP, COITAaCHO KOTOPOMY
Han0oJiee YacTBIM 110 NMPUMEHEHHIO K
OCYXXJIEHHBIM BHIOM ITOOIIPEHUS SBIISI-
ercsi 61aroapHoOCTh. JTOT BHJ[ MOOII-
peHUsS BIpaBe IPHUMEHATh BCE JIOJIK-
HOCTHBIC JIMIIA, NEPEYUCIICHHbIE B Y.
1 ct. 135 YUK VYkpaunsl. [loouipenue
He TpeOyeT KaKuX-ITudo CephE3HBIX 3a-
TpaTr BPEeMEHH JUIsl €ro IPOIETypHOTO
odopmileHHUs, YTO Jenaer ero Hanbo-
Jee MOAXOSIINM JJIT 9acTOTO MpuMe-
HEHHS, OHO MOXET TakyKe IMPUMEHSITCS
3a M00bIe COBEpUIEHHBIE MOCTYTIKH H,
YTO caMoO€ IJIaBHOE, YUUTBIBACTCS MPHU
OIICHKE CTETeHW HCIIPaBIEHUS OCYXK-
JIEHHOTO.

CnepyomuM B CTPYKType HpH-
MEHEHHUSI Mep MOOLIPEHUs SBIACTCS
MOOLIPEHUE B BHUJAE HArpa)KIE€HUs MO-
XBaJIbHOM TpPaMOTOW. AHAIM3 Mpak-
THKH NPUMEHEHHUS Mep IMOOLIPEHHUs, a
TaKXe OIPOC COTPYAHUKOB IOKa3aIu
Hap0oJiee 9acTO yYHTHIBAEMBIE OCHO-
BaHWS Ui IPUMEHEHHsI TaHHOTO BHAA
noompeHus: 1) pesyabraTsl TPyLOBOH
NeATeNbHOCTH (KBapTalbHBIE, TOIHUY-
HbIE); 2) pe3yabTaThl CIOPTUBHBIX CO-
peBHOBaHMI (cmaprakuansl); 3) pe-
3yJbTaThl y4acTHs B KOHKYpCaX, BUKTO-
puHax, onmuMnuanax. HeIMU clioBamH,
9TOT BMJI MOOLIPEHUS HMEET HEKYIO
SMHU30IMYHOCTh B NPUMEHEHUM U Xa-
pakTepu3yeT He JUIMTEIbHBIH Mpolecc
W3MEHEHUsI MOBEACHHUS OCYXAEHHOTO
B JIYUIIYIO CTOPOHY, a Pa30BBIEC €0 J0-
CTIDKEHUS (KpOME pe3yiabTaToB TPyAa).
OpHaxko OHO MMeeT 0OJIbII0E 3HAYCHHE
IUUISl OLIEHKU OCYXAEHHBIMH COOCTBEH-
HBIX BO3MOXKHOCTEH, YBEpPEHHOCTH B
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cebe u (GOpMHpPOBAaHUS NO3UTHUBHOM
MEepCIEeKTHBBI Ha Oyaylee.

IIpenocraBnenue OCYXAEHHOMY
JIOTIOJIHUTEIBHOTO KPaTKOCPOYHOTO
WM JUIMTEIBHOTO CBHUJAHUS BCeraa
3aHUMAJIO JOHKHOE MECTO B CHCTEME
MEp TOOHIPEHHS OCYXAEHHBIX, II0-
CKOJIBKY KPEIKHE COIHAaJbHBIE CBS3H
SBISIIOTCS.  HEOOXOIHUMBIM  yCIIOBHEM
IUISL TIOAJICPXKAHUS y JIHUI, OTOBIBAIO-
X HaKa3aHWe, JKeJIaHUs BEPHYTHCS
JIOMOI Kak MOXXHO paHblle, CIO0C00-
CTBYIOT HMX HCIPABICHHUIO, 00JIEr4aoT
peconanu3anmio Takux aui. IIpaBom
MPEeIOCTaBICHUS TAaKOro BMJA IOOLI-
peHus MOJIb3YIOTCS, COmacHo cT. 135
VYUK VYkpaunsl, HauaJIbHUK KOJIOHUU U
JUI0, €r0 3aMelIaromnee. 3aKOH TaKKe
YCTaHABIMBAeT OTPAHMYCHHSI OTHOCH-
TEIBHO KOJMYECTBA MPUMEHEHHUS IaH-
HOM Mephl — OMH pa3 B rox. Ilpm aTom
CJeIyeT WCXOAWTHh W3 JIaThl IPHUMEHE-
HHUSI K OCY)XIEHHOMY NPEIBITYIIETro Mo-
OLLPEHUS 3TOTO BUJA.

Takoil BBIBOA MOXKHO CHE€NIaTh, UC-
xoJs U3 TosikoBaHus paszaena XIV Ilpa-
BHJI BHYTPEHHETO PacCIOpsIKa YUYpex-
JNIeHUl WCHONHEeHUus HakazaHus. [lpu
9TOM B HOBOW pEAaKIMH ATHX MPaBUII
MPOTMHUCAHO, YTO MPOAOKUTEIBHOCTH
JUINTEIHHOTO CBUAAHUS YCTaHABIMBA-
eTcsd aAMHUHHUCTpanued yUIpekaeHNs
WCTIOTHEHUs] HaKa3aHUsS B 3aBHUCHMO-
CTH OT NMPOIyCKHOH CIOCOOHOCTH TO-
MEIIEHNH, B KOTOPBIX OHU MPOBOJSTCS,
a TaKkKe ¢ y4€TOM ITOBEIEHHUS OCYX-
JNEHHOTO M €ro OTHOLICHUS K TPyAy H
yué6e. MUHMMaIbHAS NPOJODKUTEb-
HOCTb KpaTKOTO CBHJIaHUS — JIBA 4aca,
a IIMTENIbHOTO — OJTHU CYTKH [3].

W3yuast BnusHUE Mep MOOUIPECHUS
Ha INIOBEJEHUE OCYXIEHHBIX B MecTax
JUIICHUST CBOOOABI, MBI ITPOBEIH OMPOC
MHEHHS COTPYIHHKOB YyUpEXKIACHHI
OTHOCHUTENIPHO BIWSHUS JUINTEIBHBIX
CBHJIaHMH Ha TNPOLECC HCIPaBICHUS
ocyxnénHpix. CormmacHo pesyibra-
taMm 10,2% ONpOLICHHBIX CUUTAIOT UX
3((EKTUBHBIM CPEJICTBOM HCIIpaBIe-
HHUS OCYXAEHHBIX, a ewé 5,7% BbI-
CKa3aJIuCh 3a yBEJIIMYCHHE KOJIMYECTBa
pa3perIéHHbIX JUIMTEIbHBIX CBHJIAHUI
B Ka4eCTBE MEPHI MOOUIPEHUs A0 ABYX
B TOJI.

B uncne manMeHnee BCTpeYaromInX-
CsI Mep MOOIIPEHNS K OCYXAEHHBIM Ha-
XOAUTCSl TakOH BHJ TOOIIPEHHS, KakK
yBEIIMYEHUE BPEMEHHU IPOTYIKH JIs
JIUI, KOTOPBIE COJEPKATCI B ydacTKax
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YCHJIGHHOT'O KOHTPOJISI KOJIOHMH MUHH-
MaJbHOT'O YPOBHs 0€30IacHOCTH C 00-
LIMMH yCIIOBUSIMHU COZICPIKAHUS U CPEl-
HEro ypoBHs 0€30I1aCHOCTH U ITOMelle-
HUSAX KaMEpPHOrO THIA WCIPABUTENb-
HBIX KOJIOHMH MaKCHMaJbHOTO YPOBHS
0e30macHOCTH. DTO O0OCTOATENBCTBO
MOKHO OOBSICHUTH OTCYTCTBHEM Haj-
nexamux (TOYHEe, IKEIAeMBbIX) IS
OCYXICHHBIX YCIIOBHil, CBSI3aHHBIX C
MPOTYJNKOHl ¥ 00OpyIOBaHHEM MPOTY-
JIOYHOTO JIBOpUKA. PacmonoxeHue Ta-
KHMX JIBOPUKOB IIPUBOJIUT K TOMY, YTO
3a4acTyl0 MX IUIOIIAJ(b HE3HAUYNUTEIbHA
(6-9 xB. M), a CKYAHBIH pa3peréHHbII
IepeyeHb CIIOPTUBHOTO MHBEHTAps HE
BBI3BIBACT Y OCYXIEHHBIX JKEIaHUA
JUINTEJIbHOE BPEMsi HAaXOJIUTCS B HHUX.
Takum oOpa3oM, HpH PACCMOTPCHHUH
BO3MOKHOCTH MPUMEHEHHSI MEp MOOLI-
peHUsl OCYKAEHHBIC M3BSBISIOT XKela-
HHUE MOJYYUTh T€, KOTOPHIC YIyUIIAtOT
HX MaTepHalbHOE MOJIOKEHHE.
BeiBoabl. PaccmoTpeB mpenycmo-
TpeHHble YUK VYkpaunsl Mepsl nooir-
peHusi, HeoOXOIUMO CcJeyaTh Cleay-
IoLMe BBIBOJBL: 1) Mepbl IOOIIPEHHUS,
MIPUMEHSIEMbIC K OCYKIEHHBIM K JIMLIE-
HUIO CBOOO/IbI, MOTYT OBITh pa3/ielieHbI
Ha JIBE TPYMIbI: MaTepUalbHOTO U He-
MaTepuaIbHOro xapakrepa. Haumbonee
4acTO TPUMEHSEMBIMH MEpaMH II0-
OILPEHHS OCTAITCS TE€, KOTOPBIC 0T
OCYXJIEHHBIM BO3MOKHOCTH YJIYUIIHTh
CBOE MaTepHalbHOE IMOJIOKEeHHE (Ipe-
MHUpPOBaHHUE, pa3pelieHHe Ha JIO0NOoJ-
HUTEJIBHOE MCIIOJIb30BAHUE CPEJICTB
B cymme 10 15% MuHuManbHOH 3apa-
6otHo# miarel). Cpeau HemaTepHalib-
HBIX Mep MOOLIpEeHUsT Haubosee 4acTo
MPUMEHSIEMBIMH ¥ BOCTPEOOBAHHBIMH
cpenu  OCYXASGHHBIX SBISIIOTCS  J10-
MIOJIHUTENIbHbIC CBUAAHHUS (KpaTKoe H
nnutenpHoe). Kpome Toro, Takue BUIBI
MOOIIPEHHSs, KaK 01arogapHOCTh U CHsI-
THE paHee HAJIOKCHHOTO B3BICKAHUS, B
CTPYKTYpEe NPUMEHEHHBIX MEp MOOMI-
pEeHUs 3aHUMAIOT JbBUHYIO 10J10. JlaH-
Hble ()AaKThl CBHJCTEIBCTBYIO O TOM,
YTO CYIIECTBYIOIIAsl CUCTEMa Mep Io-
OIIPEHHUsI SIBISETCS JTOBOJBHO A ek-
THBHBIM UCTOYHUKOM CTUMYJIHPOBaHHS
MPaBOMOCIYIIHOTO MOBEICHUS OCYXK-
nEHHBIX. OHAKO MPAKTHKA CBHUICTENb-
CTBYET U O TOM, YTO CYLIECTBYIOT MEPBI
MOOIIPEHHUs, KOTOpbIe (PaKTHUECKH HE
HCIIONB3YIOTCS. B CBSA3U € 3THM HEOO-
XOJHMMO Ha HAy4YHOM YPOBHE IPOJOJ-

JKUTh HCCJIICAOBATH BOIPOCHI IIpaBO-

MPUMEHUTEJIbHON e TeIbHOCTU Hep-
COHaJIa UCIIPABUTENbHBIX KOJIOHUHN IS
MOKCKA HOBBIX U YCOBEPIIECHCTBOBAHUS
yKe CyHIECTBYIOIIUX MEp IMOOLIPEHUS
C LIENIbI0 JOCTHKECHUS HCIPABICHUS U
pecounnanu3aniu Jnil, OTOBIBAIOIIUX
HaKa3aHWE B BHUJC JIUIICHUSI CBOOO/IBI.
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Summary

The authors analyzed the norms relating to the detention procedures, established by the new Criminal Procedure Code of Ukraine.
It is concluded that the person may be detained on suspicion of committing an offense without a resolution of the investigating judge
only on the grounds listed in Article 207 of Criminal Procedure Code of Ukraine. It is also summed up that it is possible to form the
mechanisms to protect the rights and interests of the person taking into account the specificity of such legal provision. It is proposed
the model, which determines the precise sequence of actions, which should not cause the varying interpretations of norms by the law
enforcement officials, which in turn will promote the uniformity in the enforcement of criminal proceedings.

Key words: criminal proceedings, suspected, criminal procedure detention, investigation judge.

AHHOTAI M

B crarbe aBTOpamu mpoaHaJIM3UPOBaHbl HOPMBI, Kacarolrecs Ipoleyphl 3aJepiKaHus, 3aKpEIUIEHHBIE B HOBOM YTOJIOBHOM IPO-
[IeCCyaJIbHOM KOJIeKce YKpauHBI, a TaKKe CAETaH BBIBOJX O TOM, YTO JIMIIO MOXKET OBITh 3aJep>KaHo IO TOI03PEHHIO B COBEPIICHUH
KaKoro-mubo MmpaBoHAPYIICHUs 0€3 OMpeIeeH sl CICACTBEHHOIO CyAbU JHIIb MPU HATHYUK OCHOBAHWM, EPEUUCICHHBIX B CT. 207
YronoBHOTO IpolecCyabHOTO KoJekca YKpanHbl. Takke MOABITOXKEHO, YTO TPEICTABISIETCS BO3MOXKHBIM C(hOPMHPOBATH MEXaHU3-
MBI 3aIUTHI [IPAaB U UHTEPECOB YEIIOBEKA, PUHUMAST BO BHUMAHUE CIEIU(PHUKY FOPUANIECKOTO TOIOKEHHSI 3a/IePKAHHOTr0. ABTOpa-
MU IPEJIOKEeHA MPOLEAYyPHAs MOJIeNb, KOTOpas ONpeAessieT TOYHYIO [OCJIEA0BATEIbHOCTh NPOIECCyalIbHBIX ACHCTBUH, KOTOpBIE HE
JIOJDKHBI TPUBOJIMTE K Pa3HOM MHTEPIIPETAINHU TPAaBOOXPAHUTEIEHBIMHI OpTaHaMH, YTO B CBOIO 0depeb Oy/eT CIT0COOCTBOBATh OJTHO-

00pa3HOMY TOJIKOBAHHIO HOPM B IIPABONPUMEHHUTEILHON IPAKTHKE YTOJOBHOTO CYIOIIPONU3BOACTBA.
KiroueBnie c10Ba: yrolnoBHoE IPOM3BOICTBO, NOA03PEBAEMBIH, 3a/IepKaHuE, CIEICTBEHHBIH Cy/Ibsl.

he statement of the problem.

The realization of the rights of
any party of the criminal proceedings in
accordance with its procedural status is
possible only after the acquiring of such
status. The suspect is not the exception to
this rule. Proper identification of the onset
of the party in criminal proceedings is a
key aspect of the principle of legality in
the mechanism to ensure human rights
and freedoms. According to art. 42 of the
Criminal Procedure Code of Ukraine Code
of Ukraine (hereinafter — CPC of Ukraine)
a person is recognized to be a suspect in two
cases: 1) suspect shall be the person who has
been notified of suspicion as prescribed in
art. 276 to 279 of this Code; 2) the person
who has been apprehended on suspicion of
having committed a criminal offence.

The art. 276 of the CPC of Ukraine
stated the cases of notification of suspicion:
1) apprehension of an individual at the
scene of criminal offence or immediately
after the commission of criminal offence;
2) enforcement of a measure of restraint
against an individual as prescribed in the
present Code; 3) availability of sufficient
evidence to suspect a person of having
committed a criminal offence.

As a rule, a person acquires the
procedural status of the suspect from the

receipt of the notification of suspicion in
accordance with the law. Except of these
cases, the person is suspected since he/she is
detained at the scene of a criminal offense
or immediately after committing or after
the application of the preventive measures.
Thus, the application of these measures of
ensuring the criminal proceedings does not
negate the need to inform the person, to
whom they are applied, about the suspicions.
It seems that this legal structure is reasonable
and logical.

However, on closer inspection of the
specific detention procedures, notification
of suspicion, prescribed in the CPC of
Ukraine, it is obvious some shortcomings
of the legal mechanism to protect the rights
of the suspect, which in fact violate the
certain principles of criminal proceedings.
Therefore, there is a need to stop at the
procedural detention as one of the grounds
for recognition a person as a suspect, which
is the purpose and intend of this article.

The main material. The new CPC of
Ukraine differentiates clearly two types of
detention: 1) detention under the decision
of the investigating judge or court for
permission to detain (art. 187-191 of CPC
of Ukraine); 2) detention without decision
of the investigating judge or court (art. 207—
213 of CPC of Ukraine).

Comparing criminal procedural
institutes of detention without a court order
in a new CPC and CPC of Ukraine of 1961,
it is easy to note that the legislator did a lot
of debts from the criminal procedure law
of 1961. This applies to the grounds and
detention order.

Of course, it should be noted the
elimination of many gaps in the regulation of
detention on suspicion of having committed a
criminal offense. Thus, at first at level of the
criminal procedure law it was promulgated
the legitimate opportunity to arrest a person
suspected of having committed a criminal
offense even by those who are not an officer
authorized for the detention procedure (art.
207 of CPC of Ukraine). The new CPC also
established the legal definition of the moment
of detention (art. 209 of CPC of Ukraine).

The issues related to the delivery of the
detained pre-trial investigation (art. 210 of
CPC of Ukraine), the duties of the person
responsible for being of the detained persons
(art. 212 of CPC of Ukraine) became to be
under the criminal procedural regulation.
These legislative innovations removed
many topical issues that were raised in the
publications devoted to the detention of
suspects [1].

Nevertheless, a number of procedural
points prescribed in the CPC of Ukraine
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concerning detention without a decision
of the investigating judge causes concerns.
Thus, the art. 207 of CPC of Ukraine
refers to the right of ‘everyone’ to perform
the detention without the decision of the
investigating judge: 1) when someone
commits or makes attempt to commit a
criminal offence; 2) immediately after the
commission of a criminal offence or during
hot pursuit of the person who is suspected of
having committed it.

Herewith, based on the grammatical
interpretation of the mentioned above
provisions, under the ‘everyone’ as the
subject of detention it should be understood
both any person and an authorized officer.
The only difference is the order of detention,
depending on which anyone who is not an
authorized officer (officer, who legally have
the right to carry out arrests) and detained a
person as prescribed in art. 207 of CPC of
Ukraine shall have the duty to immediately
bring him to a competent official or
immediately inform the competent official
of the apprehension and whereabouts of
the individual suspected of the commission
of criminal offence (p. 3 art. 207 of CPC of
Ukraine).

This provision is logical and ‘requested’
from the point of view of the practice. If a
person caught in the attempt, at the time
of or immediately after the commission of
a criminal offense, then surely this person
must be detained and delivered to a law
enforcement agency, regardless of the
nature and type of the offense. However,
the subsequent actions and decisions of
the authorized law enforcement officers,
including investigators, regarding the
detained person by virtue of the principles
of justice, freedom and personal security
are directly dependent on the nature of the
criminal offense, the actual circumstances of
its commission and the characteristics of the
detained persons and other factual and legal
factors.

Thus, in accordance with art. 208 of CPC
of Ukraine a competent official has the right
to apprehend without investigating judge’s,
court’s ruling, an individual suspected
of the commission of crime for which a
punishment of imprisonment is stipulated,
only in case: 1) this person was caught upon
committing a criminal offence or making an
attempt to commit it; 2) if immediately after
the commission of crime, an eye-witness,
including the victim, or totality of obvious
signs on the body, cloth or the scene indicates
that this individual has just committed the

crime. The criminal procedure law also
defines the order and terms of detention,
which generally meets the requirements of
Article 29 of the Constitution of Ukraine.

However, it arises the question of the
procedural order and terms of detention
on suspicion of having committed a
criminal offense, which is punishable by
imprisonment. The arguing that in such
cases there is no talk about detention as
an institution of the criminal procedural
law would mean that we leave many cases
the actual limitation of the constitutional
principle of liberty and security of person
outside the strict procedural regulation,
which is unacceptable both from a theoretical
and practical points of view.

In addition, it should be noted that the
temporary restriction of liberty and personal
integrity of a suspected person without a
court decision by virtue of a number of
principles of criminal proceedings should
be not the rule, but the exception to the
rule. In accordance with p. 2 of art. 29 of
the Constitution of Ukraine custody as a
temporary preventive measure is allowed
only in case of urgent necessity to prevent
a crime or stop it. For example, a person
is detained at the scene of the crime and is
taken to the criminal investigation body.
Investigator as soon as possible, having
considered the circumstances of the
crime and, in fact, of the detention or the
circumstances that characterize the arrest,
comes to the conclusion about the need
of isolation of the detainee or about the
detention before the investigating judge
resolves the issue of preventive measure;
or the investigator would come to the
conclusion that there is no risk that gives the
sufficient grounds for initiating a preventive
measure. Certainly, in such cases there is
no need to use detention as a temporary
precaution and the detainee shall be released
as soon as possible immediately after all
necessary proceedings with his participation.

From this it follows that the Criminal
Procedure Code of Ukraine did not
resolve the issues related to the registration
procedure and terms of restrictions of the
right to liberty and security of the person
suspected of a criminal offense, with no
legal or factual basis for the use of detention
as a temporary preventive measure.

In our opinion, these gaps in the new
criminal procedural law are caused by the
neglect by the legislature of a number of
the proposals contained in the jurisprudence
concerning the reform of the detention.
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In terms of practice, detention (in the
sense of temporary preventive measure)
is almost always preceded by the activities
in pursuit, physical capture of a person,
overcoming the opposition with the possible
use of physical coercion, special equipment
or even firearms, bringing a detainee to
the premises of preliminary investigation
[2, p. 255]. Almost complete system of
actions included in detention on suspicion
of committing a crime was proposed by
V.M. Grigoriev. In his view the specified
activities include: establishment of the
grounds for bringing a person to the office;
capturing person; confiscation of weapons,
items and documents revealing the identity
of a crime; escorting the detained person;
the identifying the facts of the socially
dangerous act and its legal qualification;
grounds for detention on suspicion of
committing a crime; determining the
motives of detention; decision on detention;
informing the prosecutor about detention;
acceptance and placement of a detainee
into the temporary holding facility; personal
search of the detainee; application of the
preventive measures; detainee’s release
[3, p. 20].

In her dissertation V.A. Malyarova
concluded that these steps are an integral
part of the criminal procedure detention and
should be conducted in the possible short
term [4, p. 125].

We completely support the idea that the
physical capture of the person at the crime
scene or immediately after committing a
criminal offense and bringing this person
to the office of a law enforcement agency
should be the parts of the criminal procedural
activities. The provisions of paragraph 2 of
Chapter 18 of CPC of Ukraine create a legal
basis for such a conclusion. At the same time,
it would unlikely be true to consider these
actions as part of the application procedure
for temporary preventive measure because,
as it has been shown above, the freedom
and personal integrity of a person caught in
the commission or attempted commission
of a criminal offense or directly after its
commission is not always limited due to the
absence of formal legal (criminal offense
or the commission of a crime, which is not
punishable by imprisonment) or factual
basis (risks that provide a sufficient basis for
holding a suspect in custody).

In view of the above said, the
attention should be drawn to the proposals
formulated in the works of V.M. Tertyshnyk,
E.I. Makarenko, A.K. Chernova. The
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essence of these proposals is as follows. The
existing procedural form of detention should
be differentiated into two independent
institutions: detention at the crime scene
as an investigative action; and detention
as a temporary preventive measure. As an
investigative action, detention is aimed at
the forced ensuring of the participation of
the perpetrator in the criminal process and
obtaining of evidence relevant to the case.
The reasons for doing such the act were
defined in p. 1 of art. 106 of the CPC of
Ukraine of 1961. Detention at the crime
scene as an investigative action includes a set
of measures aimed at the physical capture of
the suspect or the crime prevention, finding
and fixing traces and other evidence, bringing
the detainee to the police. The conduction of
these measures may involve the members
of the public, persons with specialized
knowledge (specialists). To identify and fix
the evidence-based information it can be
used photography, sound-, video-recording,
science and technology. As a result of the
detention it is drawn a protocol stating the
actions of the suspect, circumstances that
served as grounds for detention, established
the evidence relevant to the case, the
circumstances of their finding and fixing.
Thus, detention as ameans of proving process
and a protocol of detention are considered
as an independent source of evidence
in this case [5, p. 424-426; 6, p. 26; 7,
p. 99-103; 8, p. 10-11; 9, p. 165-166].

Unlike the detention within the meaning
of investigation action, a short-term
detention of a suspected person, by placing
it to the temporary holding facility, aims to
prevent the attempts to hide from the pre-
trial investigation, destroy, conceal or distort
any of the things or documents that are
essential to establish the circumstances of
the criminal offense of illegally influence the
other participants of criminal proceedings or
impede the criminal proceedings otherwise.
That is, in such cases it is talking about a
temporary preventive measure — short-term
detention before the resolving the issue by
investigating judge.

The implementation of the mentioned
standards in the new criminal proceedings
should ensure the functioning of the next
model. A person may be detained on
suspicion of having committed a criminal
offense without ruling of the investigating
judge by anyone only upon the grounds
specified in art. 207 of CPC of Ukraine.
If detention is made by an unauthorized
person, such person shall immediately

bring the detainee to an authorized officer
or immediately inform the officer about the
detention and the location of the detainee.
About each fact of detention on suspicion
of having committed a criminal offense an
authorized person in place of detention or
immediately after the delivery of a detainee
to the police office, the officer should draw
the protocol and perform other actions
provided by the art. 208 of CPC of Ukraine.
The list of information that should be drawn
in this protocol is provided by p. 5 art. 208 of
CPC of Ukraine. However, considering the
mentioned above arguments, we believe that
the protocol of detention also should include
the circumstances surrounding the detention,
the detainee’s actions immediately before
and during detention, evidence established
during detention and relevant to the case,
the circumstances of their finding and
fixing. If the detention is recorded by video,
it should be made the appropriate notes in
the protocol of detention. After the protocol
detention is drawn, the authorized person
as soon as possible delivers the detainee to
the nearest unit of the pretrial investigation
as it is prescribed by the art. 210 of CPC
of Ukraine. The above mentioned activities
are covered by a single investigator action —
detention.

After bringing the detainee to the pre-
trial investigation department investigator
checks the person of detainee, considers
the materials, conducts the necessary
proceedings involving a detainee, and then
takes one of the following decisions:

— about the detainee’s release if the
suspicion of a criminal offense is not
confirmed;

— about the notification the detainee of
suspicion and his release;

— about the notification the detainee of
suspicion and applying a temporary detention
before the court considers an application for
election a preventive measure.

The last of these decisions can be taken
only due to all of the following procedural
conditions: 1) a person is detained on
suspicion of committing a crime punishable
by imprisonment; 2) there are reasonable
grounds to believe that the suspect would hide
from the pre-trial investigation or commit
acts, which are provided by the art. 177 of
CPC of Ukraine. Each of these solutions
should be formalized by the relevant ruling,
approved by the prosecutor. Term for such a
decision must meet the deadline for delivery
of a notice of suspicion. In accordance with
p. 2 of art. 278 of CPC of Ukraine, written
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notification of suspicion should be given to a
detainee within 24 hours of detention.

Conclusions. It seems that the given
procedural form of detention without
the ruling of investigating judge and the
use of the temporary preventive measure
will contribute to a full implementation
of a number of principles of the criminal
proceedings. Firstly, each step of the
examining falls within the scope of the
criminal procedural regulations, providing
the legitimacy of these actions. Secondly,
a clear differentiation of the detention
as an investigative action and temporary
preventive measure helps to avoid the
arbitrary and excessive duration of
restrictions of the right to liberty and security
of the suspects, by transforming the 72-hour
detention into the really exceptional measure
to ensure the criminal proceedings. Thirdly,
this approach provides the basis for a clear
delineation of the legal status of a person
detained on suspicion of having committed
a criminal offense and brought to the trial
investigation unit and the person (suspect),
to whom it is applied a temporary preventive
measure.

Summing, it should be said that it is
possible to form the mechanisms to protect
the rights and interests of the person taking
into account the specificity of such legal
provision. And fourth, the proposed model
determines the precise sequence of ‘linear’
actions, which should not cause the varying
interpretations by the law enforcement
officials, which in turn will promote the
uniformity in the enforcement in the
proposed field of criminal proceedings.
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CYAEBHOE PEHIEHUE B I'PA’XKJAHCKOM
INPOLIECCE YKPAUHbBI KAK POTOBOE
N BUJOBOE INIOHATHUE

Enena IITE®AH,
KaHJUJAT IOPUANYECKUX HAyK, JOLCHT,
3aBEAYIOIIUI OTAEIOM aBTOPCKOTO MpaBa M CMEKHBIX TpaB
Hay4Ho-1cciie1oBaTeabCKoro MHCTUTYTa HHTEIUICKTYaIbHOH COOCTBEHHOCTH
HanuonanpHol akazeMuu paBoOBbIX HAYK YKPauHbI

Summary
This paper examines the problem of the correlation of the judgment in its generic

and specific understanding. Concepts of “judgment”,

LIS

the act of judgment” and “an act

of justice” are directly analyzed. On the grounds of the analysis of civil procedural law
norms and modern special literature the author suggests the ways of improvement of the
Economic Procedural Code of Ukraine, which allow avoiding confusion in the judicial

law enforcement.

Key words: civil procedure, types of judgments, legal judgment, judgment, court

act, administered justice.

AHHOTaNM

B crarbe nuccnenyercs npodiemMa COOTHOLIECHUS CyAeOHOro PeIIeHus KaK POIOBOTO U
BHJIOBOTO TTOHATHS. AHATH3UPYETCS COZEPKaHNe KaTeTOPUH «Cye0HOe PEIIeHNe», «aKT
CyJa» U «akT mpasocynusi». Ha ocHOBe aHannM3a HOPM Ipa)JIaHCKOTO MPOLECCYaNIbHOTO
3aKOHOJIaTEIbCTBA U COBPEMEHHOH JOKTPUHBI CHOPMYIIPOBAHBI MPEIOKEHUS O BHECE-
HUY JIONIOJIHEHUH 1 U3MeHeHu! B ['paxkaaHcKuil mpoueccyanbHblil KOOEKC YKpauHbl, Ha-
IPaBJICHHBIX HAa YCOBEPIICHCTBOBAHKE CyAEOHOM MPABOIPUMEHUTEIILHON MPAKTHKH.

KiroueBble ci10Ba: rpaxJaHCKUI Ipolece, BUIbI CyleOHbIX peleHui, cyneOHoe
pelIeHue, peleHue Cya, akT Cy/1a, aKT IPABOCYAUS.

OCTaHOBKa mpodjeMbl. B
YKkpanHe MpOAOIDKACTCS TIPO-
1ecc mpoBeneHus cyaeOHol pedopMsl.
B ee pamkax coBepIIEHCTBYETCS IIpO-
Lefypa pacCMOTPEHHS M pa3pelIcHHs
IpakJaHCKHX JIe]l B KOHTEKCTE IpHUBe-
JICHHE €€ B COOTBETCTBHUE C EBpOICH-
CKUMH CTaHJApTaMH, YTO I03BOJHT
00ecneynTh peanbHyl0 BO3MOXKHOCThH B
CynieOHOM NOPSIJIKE 3aLUTUTh HAPYILICH-
HbIC, HENPU3HAHHbIC WMJIH OCIOPCHHBIC
npaBa W HMHTEpechl (GU3MYECKUX JIHIL,
IpaBa U MHTEPECHl IOPUIANYCCKHUX JINII,
HHTEpeCH TrocyaapcTBa. PesymbraTom
OCYIIECTBICHUSI TPABOCYAHS 110 Tpax-
JTAaHCKUM JIeJiaM SIBJISIETCSI BBIHECEHUE,
B COOTBETCTBUHU C HOPMAaMM MaTepHaib-
HOTO M TPOLECCYaNbHOTO IpaBa, aKTa
IIPABOCY/US — CYJCOHOTO pelLICHus.
AKTYQJIBHOCTH TeMbl HMCCJIEN0-
BaHus. CyneOHoe pelieHne B 3aKOHO-
JIaTeIbCTBE, [IPaBOIPUMEHHUTEIIbHOM
[IPaKTUKE ¥ JIOKTPUHE paccMaTpuBa-
eTcsi B TpeX 3HAYCHMAX. Bo-NepBbIX,
cyneOHOe pelleHue paccMaTpUBACTCS
KaK pe3y’abTaT BHIMOIHEHHS CyIOM BO3-
JOKEeHHBIX Ha Hero 3amad. Cyn, Oymy-
YU OpPTaHOM TOCYIapCTBEHHOW BIIACTH,
OCYILECTBIIIET PaCCMOTPEHHE M paspe-
LIeHHe TpaxkaaHckux nen. Kak opran

roCy/lapCTBEHHOHU BJIACTH, OCYLIECTBIIA-
IOKH QYHKIHUIO TPaBOCYAUs, OH HaJle-
JSIETCSI COOTBETCTBYIOIIMMHE BIACTHBIMHU
nojgHomouusiMu. B mpouecce peanusa-
UM TOCIEAHUX TNPUHUMAIOTCS AaKTHI,
HUMEIOIIHE CIeHUANBbHYI0 (OpPMY BbIpa-
KEHHUS — MPOIECCYAIbHBIX JOKYMEHTOB
WA aKTOB MPaBOCYIusi. BO-BTOPBIX, Cy-
neOHOE pelIeHne pacCMaTPUBACTCs Kak
MEXOTPAcIeBOH HMHCTUTYT. B-Tperbux,
cyneOHOe pelIeHHe paccMaTpuBaeTcs
KaK HeloCpPEeACTBEHHBII pe3ylbTar pac-
CMOTPEHUS U pa3pelieHus: CyaoM CIOp-
HBIX TPaXJIaHCKUX MPAaBOOTHOLIECHUN. B
HAIlMOHAJIBHOM 3aKOHOJATEIbCTBE OT-
CYTCTBYET HOPMATHBHOC OIIpe/eiICHHE
KaTerOPHU «PEIICHHE CY/Iay.
Cocrosinne ucciaenopanus. K nau-
Oornee (yHIaMEHTaIbHBIM MpOOIEMaM
TPaxIaHCKOTO ~ Mpoliecca OTHOCUTCS
npobiema cyaeOHoro pemenus. Otaens-
HBIC €€ acleKThl ObLIM MPEIMETOM H3-
y4eHHs 3apyOeXHBIX M OTEYECTBEHHBIX
yuenbix M.I. AnroxoBa, C.H. AbGpa-

coa, O.T. bonnep, E.B. Bacbkos-
ckoro, T.M. T'ybaps, M.A. T'ypBuua,
ILII. 3aBoporsko, H.b. 3eiinepa,

B.B. Komopora, J[I.U. Ilomymopa-
BuHOBa, A.}O. VYrpuneBa, H.O. Ue-
uuHo#t, J[.M. UYewora, C.M. Illaka-
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psn, IL.W. HleBuyka, M.M. Ulredana,
K.C. lOnenscona, B.B. SpkoBa u ap.

[Ipobnema cymneGHOro  pemieHus
[PUBJICKAET BHUMAaHUE U COBPEMEHHBIX
uccnenoBareneit Ykpaunsl: O.M. Ilu-
manoBu4, 10.B. HaBpomkoii, 1.B. An-
nponoBa, FO.M. Camomtok u ap.

Hecmotpst Ha TO, 4YTO MHOTHE
Y4eHBIE CTPEMUJIHNCHh PACKPBITH CYII-
HOCTh CyHeOHOTO pEIICHUsS, CErOmHs
HE YTpaTHUJIO aKTyaJbHOCTH 3aMedyaHHe
JI.H. 3aBajckoii, ciellaHHOE B Haualie
80-x rr. mpouwuoro cronerusi: «Pa3Hbie
MOAXO/bI K PACKPBITHIO CYLIIHOCTH CY-
JNeOHOr0  pelIeHMs, HCKIIOYHUTEIBHO
Goraroe coJepKaHUE U CIOKHOCTb ITO-
ro MHCTUTYTa TPUBEIN K TOMY, YTO MO
CETOAHSIIHUI JeHb B TEOPUU TpakJaH-
CKOTO TIpOIIecca OTCYTCTBYET OOIIenpH-
HSTOE OIpeNelIeHue CyJeOHOro perie-
HUSI, @ BOTIPOCHI €r0 CYITHOCTH yYEHBI-
MH TPaKTYIOTCS Mo-pasHomy» [9, c. 7].

Ileab cTaTbm COCTOAT B TOM, YTO-
OBl Ha OCHOBE aHAJIN3a CYLIECTBYIOIINX
TEOPETHYECKUX HCCIICAOBAaHUN U JeH-
CTBYIOIIETO T'Pa)XJIAHCKOTO Mpolieccy-
QIBHOTO 3aKOHOJATEIbCTBA PACKPHITh
CYLIHOCTb CyAeOHOT0 peLIeHUs] KaK po-
JIOBOTO M BHUJIOBOTO MOHSTHH, BBHIIBUTb
UX COOTHOIIEHHUE.

U3znoxkeHue OCHOBHOIO MaTrepu-
ajga. Kak yxe oTrMmedanoch, 3aKOHOJIA-
TEIBCTBO HE COAEPIKUT HOPMATHBHOTO
OTIpeJIeNIEHNs] TEPMHHA «cyneOHoe pe-
menue». B toxe Bpems B 1. 2 Ilocta-
HoBieHus [lnenyma BepxoBhoro Cyna
Vkpaunbl «O cyneOHOM peunieHuH B
rpaXxJaHCKUX Jenax» or 18 nexabps
2009 r. Ne 14 yxazaHHO, 4TO cyneOHOe
pelIeHHEe SBISAETCS Ba)KHEHIIMM aKTOM
MPaBOCY/HUs, NPU3BaHHBIM 00ECIEYUTH
3aIIUTy TapaHTHPOBaHHBIX KoHcTHTy-
nueil YkpawHbl TmpaB u cBOOOx delo-
BEKa, MPABOMIOPSIKA U OCYNIECTBICHHE
[IPOBO3IIALICHHOTO Koncturynueit
VYKpanHBI IPUHIIAIIA BEPXOBEHCTBA TIpa-
Ba [17].

Hcxons usz copepxanus 4. 5 cr. 124
u 4. 3 cr. 129 Koncruryuuu VYkpau-
HBI, TIOHATHS «CyAeOHOE pelIeHHe» U
«pelIeHne cyga» yHnoTpeOssioTcs Kak
CHHOHMMBI M OIpejensiorT oliiee Ha-
3BaHUE TIPABONPHMEHHUTEIbHBIX AKTOB
cyna. Takoll moaxox Hallesl CBO€ 3aKpe-
IUICHHUE U B [ pak1TaHCKOM IpoOIIecCyab-
HOM Kozekce Ykpawnbl (mamee — I'TIK
YKpauHsl).

[IpakTHdeckn BO BCEX HCCIEHOBa-
HUSIX, TTOCBSAIICHHBIX IMpodiieMe cyneo-

HOTO pelleHus, oOpalaercs BHUMaHHE
Ha ero JABOMCTBeHHbIH xapakrtep. Tak,
Hampumep, W.B. AHIpOHOB cuwuraer,
4TO, C OJTHOW CTOPOHBI, IIOHATHE «pelle-
HUE» HUCIOJb3yeTcss Kak obolmaroriee
MOHSTHE AJS BCEX AKTOB IIPABOCYAMS,
KOTOpbIE BBIHOCATCS CYJOM B IOpPSAKE
TPKIAHCKOTO CYZONMPOM3BOACTBA, a
C JIpyroil — Kak TpOIeCCyaJIbHBIH J0-
KyMEHT, KOTOPBIM Tpa)kIaHCKOE JIeJIo
paspemraercs 1Mo cymectBy [2, c. 288].
JlaHHBII BBIBOJ B IOJHOH Mepe COOT-
BeTcTBYeT nojoxeHusm cr. 208 T'TIK
YKkpauHbl.

Yacte 1 cr. 208 ITIK VYkpaunst
onpenenser (GOpMbl, B KOTOPBIX H3Ja-
ralTcs cynaeOHblie pemeHus: 1) ompene-
JeHus; 2) pemeHus; 3) MoCTaHOBICHNUS.

Hcxons m3 conmepskaHusl MpHUBEICH-
HOM HOPMBI, OYEBUIHBIM SBIISIETCS YIIO-
TpebIeHNe MOHITHS «PEUICHHE» B POIO-
BOM M BHJIOBOM 3HAYCHHH.

AHAJOTHYHYIO TO3UIMIO 3aHWMa-
eT U cyneOHas NpakTHKa, 4YTO HAIIIO
cBoe oTpaxkeHue B 1. 1 [TocraHOBICHUS
IInenyma BepxoBaoro Cyny YkpauHbl
«O cyneGHOM pelIeHnH B IPaXIaHCKUX
nenax» ot 18 mexadps 2009 p.

Crnenyer OTMETHTb, 4TO B COBpE-
MEHHOM  CHeNUaJbHOM  JuTeparype
MOHITHE «PEIICHHE» paccMaTpUBaeT-
Ccsi B IIUPOKOM M Yy3KOM ITOHUMaHHUH
[2, c. 288], uTO B ompeneneHHON cTeme-
HU COOTHOCHTCS C POJAOBBIM M BHJIOBBIM
MOHUMAaHHEM PEIIeHUs Cy/a.

Jlyanusm B INOHUMAaHUM CYIIHOCTH
CyeOHOro pelIeHus He SBJISETCS HOBBIM
JUIL TEOPUM T'PAXKIAHCKOTO MPOLECCY-
anpHOrO mpasa. Tak, eme B 50-e IT. po-
IIJIOI0 CTOJICTHSI COBETCKMH HCCIEI0Ba-
tens M.I. ABIIOKOB yKa3blBall, YTO IO-
HSTHE «PELICHNE)» MHOT/A UCTIONb3yeTCs
KaK 00o0IIalomee OTHOCHTEILHO BCEX
MPOIECCYANBHBIX  aKTOB, BBIHOCHUMBIX
CyneOHBIMY OpTaHaMH, B COOTBETCTBHH C
UX KOMIIETEHIHEH, He3aBUCHUMO OT (op-
MBI UX BbIpakeHus [1, c. 7].

OnHako OOJIBIIMHCTBO OTEUECTBEH-
HBIX HCCIeJoBaTelIell He  SBISIOTCA
CTOPOHHMKAMH TOHUMAHUS pPELICHUs
KaK pOJOBOTO MOHATHA. B wacTHOCTH,
B.W. TepTHILHUKOB HCHOJIB30BAHUE
3aKOHO/ATeNIeM TEPMHHA «PELICHHE)
B €r0 POJOBOM MOHHMMAHUU OOBSICHIET
TE€M, 4TO TEPMHHOJIOTHS IJ. 7 pasjerna
[II TTIK VYkpawHBI 3aMMCTBOBaHA U3 TEX
BHJIOB IIPOM3BOJICTB, B KOTOPBIX OTCYT-
CTBYET TEPMUH «PEIICHHE» KaK BHJIOBOC
nousiTue. Penienne, B OTINYHE OT ITUX
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BHJIOB TPOU3BOJACTB B I'PAXKIAHCKOM
npouecce, SBIsETCs WHAUBHUAYalbHBIM
npoueccyanbHbIM 10KyMeHToM. [1o3To-
My, o MHeHuto B.WM. TepTwimHukoBa,
HCIIONIb30BAaHNE TEPMHHA «PEIICHUE»
SBISETCST HEyJauyHbIM, U IS paspe-
OIeHUs] yKa3aHHOW mpoOIeMBl aBTOpP
mpeayaraeT 3aMEHHTh POJOBOE IOHS-
THE «pEIIeHHe» Ha «IIOCTAHOBICHUE)»
[19, c. 165].

3aMeHa pOJOBOTO MOHSTHS «pele-
HHE» Ha «ITOCTAHOBJIEHUE» MPEICTABIA-
eTcs Hellelecoo0pa3Hoil, HOCKOJIbKY Ta-
Kasl 3aMeHa MOXKET BbI3BaTh JBONCTBEH-
HOCTbh IOHUMAHUS TEPMUHA IIOCTAHOB-
neHue cyna». B moarsepxaeHue ckazaH-
HOTO MOXKHO coclaThest Ha 4. 4 cT. 208
I'TIK Vkpaunsl, B COOTBETCTBHH C KO-
TOPO# mEepecMOTp CymeOHBIX pelieHui
BepxoBueiM Cynom YKpawmHBI OKaHUH-
BaeTCS BHIHECEHHEM ITOCTAHOBIICHUS —
WHIUBUAYAJIbHOTO aKTa IPaBOCYIHS.
Ha HenenecooOpa3HOCTh 3aMEHBI ITOHS-
TS «cyleOHoe pelieHne» Ha «cyaedHoe
nocra”oiieHue» ykassisaeT u M.I1. Ky-
puio [13, c. 58].

Heo0xonumMo OTMETHTH TaKXke, 4TO
npemnoxenue B.M. TepTeimHukoBa He
ABIII€TCA OpUTHHANBHBIM. OHO CO3BYyU-
HO C TOAXOAAMM COBETCKHX IIpOIeC-
CyaJIUCTOB, KOTOpPBIC €Ileé B CEpeAnHE
MPOIIIOTO CTOJIETHSI CUNUTAIH, YTO KOp-
PEKTHBIM IS OINpENEICHHUs] POITOBOTO
00BEAMHSAIOMINM BCE aKTHI
MpaBOCYIHUsI B TPa)KJTaHCKOM IIpoIiecce,
clelyeT CUUTaTh TEPMUH «IIOCTAHOBJIE-
Hue cynay» [6, c. 146; 21, c. 5; 10, c. 7].

B cBoro odepenar Teopermyeckue
pa3pabOTKH  COBETCKHX IIpoleccya-
JUCTOB OCHOBBIBAIOTCSI HAa MOAXOJAaX
JIOPEBOJIIOLIMOHHBIX ~ HCClegoBaTemei.
Hampumep, K.M. Mansimes pemeHus
1 OTIpeZeNIeHNs Cya OOBEANHAT TePMU-
HOM «TIOCTaHOBJIEHUs cyna» [11, c. 72].

WN.B. AHzapoHOB, B OmIMYHE OT
B.U. TeprbimiHuKOBa, HCCienys MpoO-
OnmemMbl CyneOHOTO pemeHus, Heymad-
HOCTh HCIOJB30BaHUS 3aKOHOAATEIEM
TEPMHHA «PELIEHUE» B Pa3HBIX €ro CO-
JepKaTeNIbHBIX 3HAYEHHUSIX CBS3bIBAET
C T€M, YTO TAKOH MOJAXOJ MOXKET IpH-
BECTH K PAa3HOMY IIOHUMAaHHUIO U INpHU-
MEHEHUIO OHMX M TeX K€ IMOJIOKEHUI
MpoLecCyalbHOTO  3aKOHOAATEIhCTBA,
B KOTOPBIX MCIIOJIB3YETCSl TAaHHBIH Tep-
muH. CBOIO TO3WIIMIO aBTOpP TMOAKpE-
MJISIeT MHOXKECTBEHHBIMH IIPUMepaMu
obpamenuii B Koncrurynuonusiii Cyxn
VYKpauHBI 3a pa3bICHEHUSMH TOTO, KaK

IIOHATHA,
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clIelyeT ITOHUMATh MCIOJIb3yeMBbIll Tep-
MHUH «pEeLIeHNe» B TOH MJIM HHOW HOpMe
I'TIK Ykpaunsi [2, c. 287-293].

JlefiCTBUTENIbHO, €CIH O0paTUTHCS
k comepxkanuto I'TIK VYkpauHsl, MOXHO
cIenaTh BBIBOJ, YTO 3aKOHOJATENb HC-
MOJIB3YeT CIEeAyIOIHe TePMHUHBI «CY-
nebHoe pemeHue» (HampuMep, CT. CT.
208, 219, 376, 377 u 1. n. I'TIK VYkpa-
WHBI), «pelIeHne cyaay (Hampumep 4. 3
ct. 208, ct. 215 u 1. x. I'TIK Vkpaunsi),
«pemreHuey» (Harpumep, cT. cT. 214, 373
u T. A. ['TIK Ykpaunsr). [Ipu sTom yxka-
3aHHBIE TEPMMHBI 3aKOHOJATEJEM HC-
MOJIb3YIOTCSl KaK CHHOHUMBI, CTaBUTCS
3HAaK PABEHCTBA MEXKAY LIMPOKHM H Y3-
KMM UX NMOHMMaHHeM. MOXHO Hpearno-
JIOKUTh, YTO AAHHAs TEPMHUHOIOTHYE-
ckas npobnema B ['TIK YkpauHsl umeer
cBon uctoku B Kouctutymum VYkpau-
Hel. OHa 3a10)keHa B COAEpKAHWM 4. 5
cr. 124 n 4. 3 cr. 129 Koncrurynuu
VYKpauHBbl, B KOTOPBIX MOHSATHS «Cyneo-
HOE pELICHHEe» U «pEIIeHHE Cyna» Hc-
I10JIb3YIOTCS] KAK CHHOHMMBI U SBIISIOTCS
0o0mKM Ha3BaHMEM CyneOHBIX MpPaBoO-
MPUMEHUTENBHBIX aKTOB [15, c. 44].

BMmecre ¢ TeM Takas IMO3UIMS 3aKO-
HOJIaTelIsl He HalllTa CBOei 0e3yCIoBHOM
MOJJCPKKHU B JOKTPHHE I'PAXTAHCKOTO
npoueccyalbHOTO TpaBa. B wacTHO-
ctu, ¢ Touku 3perus B.M. Kpasuyka n
O.M. YrpuHOBCKOH, TEpMHHBI «pele-
HUE Cyla» U «CyaeOHOe pelleHus» He
SIBIISTIOTCS CHHOHUMaMH, TOCKOJIBKY CT.
208 I'TIK YkpauHsl onpeneseHne OTHO-
CHUT K cyJeOHbIM pemeHusM [12, c. 583].

JlaHHas TOYKa 3pEHHs MpPEICTaBIs-
eTCsl CIOPHOH, MOCKOJIbKY OCHOBBIBA-
eTCsl JIMIIb Ha OJHOH HOpME 3aKOHa, a
4TOOBI cHenaTb 00O0OMIAXOIMIUNA BBIBOL
00 MACHTUYHOCTH TOTO WJIM HHOTO IIO-
HSATHSI, HEOOXOJMMO €ro CUCTEMHO HC-
cienoBarb. B Toxke BpeMs mpuBeneH-
HBIE MOJXOJBI K TIOHUMAHHUIO CYyIIHOCTH
TepMHUHA «PELICHHE» HETO0CPEICTBEHHO
YKa3bIBAalOT Ha OTCYTCTBHE €JIHHOTO
MOJXOAa B IpPOLECCyalbHOH JIOKTpH-
HE, YTO HPHUBOJUT K TEPMUHOJOrHYe-
CKOW IyTaHWIlE M Ha 3aKOHOJATEIbHOM
YPOBHE.

Ha cymectBytomyio mpobiemy co-
OTHOILICHHS POJOBOTO M BHJOBOTO IO-
HUMaHus cyJeOHOro pemieHust odparia-
I0T BHHMAaHHUE HCCIIEAOBATENH HHCTH-
TyTa INPUKA3HOIrO INpousBoacTea. 1.B.
AHIPOHOB, aHAIN3HUPYS ITOJIOKEHUS |.
1 ct. 95 TTIK YkpauHsl, cornamasce ¢
TEM, YTO CYAEOHBIH IpHKa3 SBISIETCS

ocoboit ¢popmoii cyrneOHOro peuieHwus,
B TOXKE BPEMS YKa3bIBaeT Ha €ro cyIie-
CTBCHHbIC OTJIMYMSA OT pEIICHHs CyJa.
[IpoBeneHHBI aHAIU3 COOTHOLICHUS
cyneOHOTro IpHKa3a W pEHICHUs cyaa
MO3BOJIMJI MCCIICJOBATEII0 ClieNaTh ap-
I'YMEHTHPOBAHHBIH BBIBOJ 00 MCKIIIOYE-
HHUH CyleOHOTO TMpHUKa3a W3 Pa3HOBUI-
HOCTEHl CyqeOHBIX pemeHHil B WX BH-
noBoM (y3koM) moHnManuu [3, c. 205].
ITogo0HbBIE BBIBOABI JENald U APYTHE
ucclieioBaTeNn  CyleOHOro  IpHKasza
[18, c. 113-119; 23, c. 56-59].

Otnuune cyaeOHOro mpHKasa ot
peleHus cyaa B €ro BHJIOBOM, y3KOM
[IOHUMAaHMUHU T103BOJIMIIO HPOLECCyaH-
CTaM TpPaKTOBATh IMOHATHE «CyaeOHOe
pelieHuey», 3akperuieHHoe B 4. 1 cT. 95
I'TIK YkpauHBI, B POZOBOM, IIHPOKOM
MMOHWMaHHUHU TOTO TEPMHHA H, COOTBET-
CTBCHHO, TPEIJIOKUTH JOMOIHEHHE 4. |
cr. 208 T'TIK VkpauHbl Takoil pasHO-
BU/IHOCTBIO aKTOB MPaBOCY/AHUs, KaK Cy-
nebusit nmpukas [20, c. 350; 16, c. 13].
Taxoii oAX0/] K ONpPEeNIEHUIO COOTHO-
LIEHUS Cy1eOHOTO pelIeHus U CyeOHO-
ro IpHKa3a SBISETCS 000CHOBAHHBIM M
3aCIYKMBAIOIIUM HOAJEPKKH.

IIpoGrema TePMHUHOIOTHUECKO
«YUCTOTBI» B TPAXKIAHCKOM IpOIeC-
CyaJbHOM 3aKOHOJATENIbCTBE TpedyeT
cBoero pemenus. [Ipeacrasisiercs Hau-
0osee 000CHOBAHHOM MO3UIUS TEX TPO-
L[ECCYAIUCTOB, KOTOpBIC Ipe/IararoT
3aMEHUTh HMMEHHO pOJIOBOC IOHSTHE.
JlaHHOE NpPEeNJIOKEHHUE OCHOBBIBACTCS
Ha TOM, YTO TPAIMLUOHHBIM JUIS IPaX-
JIAHCKOTO MPOIeCCya]bHOr0 3aKOHO/A-
TEJIbCTBA, TEOPUHU U MPAKTHKH SBIACTCS
UCIOJIb30BAHUE TIIOHATHA «PELICHUE»
Kak TpOLECCYaIbHOTO JOKYMEHTa, KO-
TOPBIM 3aKaHYHMBAETCS PACCMOTPEHHUE
Jiena, 1 OHO paspelaeTcs 1Mo CyLIeCTBY
[2, c. 291-292]. B cBsi3u ¢ 3 TUM B JI0K-
TPUHE TPAXKAAHCKOTO MPOIIECCyaTbHOTO
[paBa Ipesiarasoch 3aMEHUTh POIOBOC
MOHSATHE «CY/IeOHOE PEIICHUE» MOHSATH-
eM «cyneOHbIe aKTbhl», WIN «aKThI Ipa-
BOCYIIUS», U BHECTH COOTBETCTBYIOLIHE
U3MEHEHUsI B NPOIECCyalbHBIH 3aKOH
[2, c. 292]. HeoOxoqumo y4decTb, 4TO B
[IPABOBOH JOKTPHUHE JaHHBIC IOHATHA
4acTO HCIIOJIB3YIOTCS KaK CHHOHHMMBI
[4, c. 3—-11].

OIHOBPEMEHHO C ATUM HPEAIPHHU-
MaJIMCh TIOMBITKH pa3rpaHUYUTh KaTe-
TOPUHU «aKT Cyla» H «aKT MPaBOCYIUS»
[OCPE/ICTBOM PACKPBITHS MPUCYIIHX UM
XapaKkTepHbBIX YepT.

Tak, Hampumep, ¢ TOYKH 3pEHUS
C.B. llleBuyka, aKkT cy/aa Kak opraHa ro-
CyAapCTBEHHOM BIIACTU MPUHUMAETCS B
MPOLECCE OCYIIECTBIECHUS PABOCYAUS.
BTopoit mpu3Hak, XapakTepHU3yHOUIUi
aKT CyJa, PacKphIBaeTCs, MO0 MHEHHIO
aBTOpa, UYepe3 ero HOpMaTUBHOE 3Hade-
HHUE, KOTOpOE MMEET He aKT CyaeOHOMH
BJIACTH B LEJIOM, @ TOJBKO €ro 4acTb
(00OBIYHO, MOTUBUPOBOYHAs), COJEpPHKA-
mast cyaeOHBIN TpeneaeHT (IpaBoBast
MO3UIIKs, IPABOBOE TOJIOKEHHE U T. I1.).
C 5TuUM yTBEpXKAEHHEM TPYIHO COITa-
CUTBCS, UCXOJS U3 TEOPUH IIPABOBBIX aAK-
TOB, B YaCTHOCTH COOTHOILIEHUSI HOPMa-
TUBHBIX M MHIMBHUIYaJIbHBIX MPABOBBIX
akKTOB. AKT cyzia, Oy/lyud MHIMBHyalb-
HBIM TIPAaBOBBIM aKTOM, MOXET HMETb
HE HOPMAaTHBHOE, a IIPABOBOE PELICHHUE.
UTto KacaeTcs MpaBOBBIX MO3ULUH cyna,
KOTOPBIE HAXOJSIT CBOE OTPAKEHUE B CY-
JIeOHOM pELICHUH, UX 3HAYEHHE CKopee
CBSI3aHO C TOJIKOBAHHEM 3aKOHa, a HE ¢
HOPMaTHBHBIM perynupoBanueM. Emie
OJIMH NPU3HAK, 10 MHEHUIO aBTOpa, 3a-
KIIfoyaeTcs B 00IIe00s3aTeIbHOM Xa-
pakTepe aKTOB Cy/a, MOCKOIbKY UX JIel-
CTBHE PACIPOCTPAHSIETCS HE TOJIBKO Ha
CTOPOHBI, @ U Ha ApyTHe CyOBEeKTHI Mpa-
Ba. Crenyromuil npusHak (hakTHYECKH
MOBTOPSIET B DPACIIMPEHHOM BapHaHTE
MpU3HAK HOPMAaTHUBHOCTH. Peamm3amnms
aKTOB CyJa obecreunBaeTcs AeATeNbHO-
CTbIO TOCYJapCTBCHHOH MCIIOJHHUTEb-
HOW CiIy’)kObI, U B STOM 3aKIIOUYaeTcs
elle 0JJHa XapaKTepHas 4yepTa aKTa cyza.

Ilo mMHeHuio aBTropa, HOPMaTHBHOE
coJiepKaHNe aKTa Cy/la yCTaHaBINBAETCS
Ha OCHOBAaHMHU aHalM3a B CyJeOHOM 3a-
CellaHUU IOPUJIMYCCKUX (AKTOB M HKH3-
HEHHBIX OOCTOSITENICTB B KOHTEKCTE
MIPABOIPUMEHHUTEIBHON eI TeIbHOCTH.
JlaHHO€ TMONOXKEHHE MO CBOEH JIOTHKE
HECKOJIBKO IIPOTUBOPEYMBO: C OIHOMU
CTOpPOHBI, YKa3bIBACTCs HA XapakTep Je-
ATEILHOCTU CyJa, B IpoLecce KOTOPOi
MIPUHUMAETCS aKT cyaa (TpaBOIPUMEHH-
TeJbHas); C APYroi — pedb OnATh UJET He
0 IIPAaBOBOM, a O HOPMATUBHOM COJIEpIKa-
HUH, C YEM HEJIb3s COTIACHThCS.

B xauecTBe ele OfHOTO HpHU3HAKa
aKTa cyla Ha3bIBAETCS CYIIECTBYIOIIAS
UX 3aBHCHMOCTBh OT TNpodeccuoHasb-
HOTO IPaBOCO3HAHMS CyAE€H U YPOBHS
pa3BUTHsA INPaBOBOM IOKTPUHBL. Bpsn
JM 3TO TOJIOKEHHE MOKHO paccMaTpH-
BaThb KaK IPU3HAK aKTa Cyjaa, CKopee
peub uaer ob ycioBusx, obecrednBa-
IONNX MX KauyecTBO U 3(PPEeKTHBHOCTH.
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Haxonen, no muenuto C.B. llleBuyka, B
YCIIOBHSI POMaHO-Te€pMaHCKOH MPaBOBOii
CEMbH aKThl Cy/la UMEIOT JIOTOJHUTEb-
HBII XapaKTep OTHOCUTEIBHO OCHOBHBIX
HCTOYHUMKOB TpaBa. Bmecre ¢ Tem naH-
HOE TOJIOKEHUE MOXKHO MPHHSITH TOJIBKO
C OIIPENICIICHHON OTOBOPKOM, IOCKOJIBKY
HE BCE aKTHl Cyla MOXXHO paccMarpu-
BaTh KaK HCTOYHUKH Ipasa [22].

B cBoto ouepens B. Haiidueiim Ha-
3BIBAET CIIEAYIONIHE TPU3HAKH aKTa
npaBocynus: 1) mpUHUMAaeTcs Ha OCHO-
BE€ HOPMAaTHBHO-IIPABOBOI'O AaKTa, OIH-
pasichb Ha ONpEIEICHHYI0 HOPMY ITIpaBa,
TO €CTh SBISETCS 3aKOHHBIM M 000CHO-
BaHHBIM; 2) MCXOJHUT OT JOJIKHOCTHBIX
JIUI] KOMIIETEHTHBIX TOCYIapCTBEHHBIX
opraHoB; 3) sBISETCS KaTETOPUYHBIM,
0(HUIHATBHO-BIACTHBIM, 00s13aTesb-
HBIM JUISI BBITTOJIHEHHUSI BEJICHHEM, KO-
TOpOE OXpaHsSeTCsl NPUHYIUTEIBHOMN
cuiIoi rocygapcrsa; 4) aapecOBaHHBIHN
OTIpe/IeIeHHBIM CcyOBekTaM (TO ecTh
nepcoHn(UIMPOBaHHEIN); 5) pacmpo-
CTPaHSACT HOPMY IIpaBa Ha KOHKPETHYIO
IOPUIMYECKYI0 CHUTYalHI0 (MCKIIOYaeT
pacrnpocTpaHeHHe Ha MNOAOOHBIE Cily-
4yau), McYepIbIBaeT ce0sl OJHOKPATHBIM
MPUMEHEHNEM, TO €CTh PAaCCUMTAHHBIN
Ha ONMH pa3; 6) UMeeT ONpeAeTIeHHYIO
$bopMy OKyMEHTa, YCTaHOBICHHYIO
3aKOHHOM; 7) COJEPKUT YETKO OIpese-
JIeHHBIE PeKBU3UTHI [ 14, c. 43—-44).

W3noxxeHHOE I1O3BOJIIET CIeNIaTh
BBIBOJI, YTO HCCJIEIOBATEIN OTOXKIECT-
BIISIIOT TIOHSATHS «aKT CyJa» M «aKT
[IPAaBOCYIUS», PaCCMaTpHUBasl UX KakK pe-
3yJbTaT OCYIIECTBJICHHUS CYJOM HpPaBO-
Cynusi, IpU 3TOM PACXOAATCS BO MHe-
HUSX OTHOCHUTEIBHO MX XapaKTepPHBIX
MpPU3HAKOB. JJaHHYIO TIO3UIUIO MOJIEp-
sxuBaeT u E.B. [lemanosa, yTBepxaas,
YTO PE3yNbTAaTOM OCYIIECTBICHUS ITIpa-
BOCYAMSI 11O TPaKJAHCKHUM JejlaM SIBJIS-
€TCsl ITOCTAHOBJIEHUE CYNEeOHBIX aKTOB.
B cyneOHBIX akTax oTpa)kaeTcsi conuep-
JKaHWe TPaBOCYIMS, AETAIOTCS BBIBOJIBI
0 mpaBax U 00A3aHHOCTAX JINLI, IPUHH-
MaloIMX ydyacTue B gene [7, c. 165].

AHaNOTHYHOE MHEHHE BBICKA3bI-
BaJIOCh U B POCCUUCKON TpaxaaHCKOU
npoieccyanbHoil gokTpuHe. Tak, Ha-
npumep, B.B. SlpkoB pemenune cyna
ompezeNnseT Kak akT opraHa, OCyIIEeCT-
BISFOIIETO TpaBocyame [5, c. 369],
a JILH. 3aBaackas HemocpeacTBEHHO
OTOXKJECTBIISIET  «aKT  MPaBOCYIUS
C «aKTOM CyZla» M «aKTOM BIIACTH
[8, c. 83-84].

Ilo Hamemy MHEHHIO, 3TH HOHATHS
HEJb3sl OTOXKAECTBIATH, MOCKOJIBKY MO
CBOEMY COJCPKAHUIO «AKT CyJIa» sBJIs-
ercst Oosee LIMPOKUM IOHATHEM, OX-
BaTHIBAIOIIUM M «aKThl TPAaBOCYAUS.
Tlon axToMm cynma min cyneOHBIM aKTOM
cleyeT MOHUMaTh O(UIHAIBHBIN J10-
KyMEHT, NPHHHMaeMBIH CyIOM Kak
OpPraHoM TOCYIapCTBEHHOH BIacTu B
npezenax OnpeaeIeHHON 3aKOHOM KOM-
NEeTEeHIUH, pealn3alus KOTOpoi cBs3a-
Ha C OCYIIECTBICHUEM BO3JIOKEHHbIX Ha
cyn 3axad u ¢pyukuuii. K akram cyna ot-
HOCSATCS HE TOJBKO aKThl, IPUHUMAEMbIe
CYIOM B pe3ylbTaTe OCYILIECTBICHUS
NpPaBOCYJUs,, HO W aKThl, HalpaBlCH-
HbIC Ha €JMHOO0Opa3sHOe MNpUMEHEHHE
HOpPM TIpaBa, a TaK)Ke€ BCE OCTAJIbHBIE
oduLMaNbHBIC JOKYMEHTBI, HCXOASIINE
OT cyla KakK OpraHa rocyaapCTBEHHON
BJIACTH, HAIIpUMEP Pas3bsCHEHUs, 0000-
[ICHHS, TMHChMa, 3anpockl U T. 1. Ecim
XapaKTepU30BaTh aKThl CyJa, HEoOXo-
JUMO BBIJICIIUTH CIIENYIOIINE NPU3HAKH,
KOTOPBIC UM IPUCYLIH: HCXOIAT OT Cy/a
KaK OpraHa rocCyJIapCTBEHHOH BIIACTH;
NPUHUMAIOTCS B IpeJesiaX KOMIIETEeH-
LI1H, ONPE/ICICHHON B 3aKOHE; HaIlpaB-
JICHBI Ha pealu3aluio 3a1a4 U QyHKIHUH
cyneOHO# BiacTu; Mo CBOCH Mpupoje
SBISIOTCS HMHAWBHIYalbHBIMH, aapec-
HBIMH W TPaBONPUMEHHTEIBHBIMH aK-
TaMU; MOJJIeXKaT 00513aTeIbHOMY HCIIOII-
HCHMIO; UMEIOT OIpe/eeHHYI0 (hopmy
BBIPAYKCHHSI.

CyneOHble aKTBl — 3TO O(HIIHAIB-
HbIE JOKYMEHTBI, IIPH H3TOTOBJICHUU
KOTOPBIX HCIOJB3yeTcsd O(GUIHAIBHO-
JIETI0OBOM CTHJIb, KOTOPBIM XapaKkTepusy-
€TCsl HEHTpaJIbHBIM TOHOM H3JIOKCHHUS
MarepHaia, TOYHOCTBIO, KPATKOCThIO U
MPOCTOTOH M3TOXKEHHUS; ISl HUX IPUCY-
IIe MCIOJh30BaHUE 00s3aTEIbHBIX II0-
CTOSIHHBIX SI3BIKOBBIX 00OOpPOTOB, KOTO-
pble COKpALIAIOT MPOLECC COCTABICHHS
TekcTa [15, c. 45].

B toxe Bpems akt mpaBocyaus, Oy-
Iy4d aKTOM CyJa, HENOCPEICTBEHHO
HalpaBJIeH Ha o0ecreyeHue 3alUThl ra-
pantupyembix Koncrurynueit Ykpansbl
npaB ¥ CBOOOJ YeJIOBEKa U OCYLIEeCTBIIe-
HUe 3akperieHHoro B OcCHOBHOM 3aKo-
He YKpaWHbl NPHHLHUIA BEPXOBEHCTBA
npaBa (m. 2 IlocranoBnenus Ilnenyma
Bepxosroro Cyna Ykpaunst ot 18 neka-
6ps 2009 . Ne 14) [17].

AKT TIpaBOCYAHS SIBISIETCSI PE3YIIb-
TaTOM OCYIIECTBIICHUS TOJBKO (DyHKITUI
U BBITIOJIHEHUS 3aJia4 Cy/a 10 CIpaBe-
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JMBOMY, HEIIPEB3ATOMY U CBOCBPEMEH-
HOMY PAacCMOTPEHHIO M pa3pelieHHIo
IPaXIAHCKUX JIeJl C LEeJbI0 3aIUThI Ha-
PYLICHHBIX, HENPU3HAHHBIX MJIH OCIO-
PEHHBIX MpaB, CBOOOI U HHTEPECOB (Hu-
3MYECKUX JINIL, IPaB U HHTEPECOB I0pU-
JIUYECKUX JIHI, THTEPECOB TOCYAapCTBa.
Takum 00pa3oM, akT MPaBOCYAMS, UMES
BCE NPHU3HAKH, NMPHUCYIINE aKTaM cyja,
XapaKTepu3yeTcs crienupuIecKuMu
YepTaMu, KOTOpbIe 00yCIOBICHBI (DyHK-
LUSAMH, 3aJadaMM, XapaKTepoMm Jes-
TEJIBHOCTH, B pe3ysbTaTe OCyILIeCTBIIe-
HUS KOTOPO# OH npuHuMaercsa. MeHHo
9TO ITIO3BOJISICT BBIIEIHUTH aKThI MPABO-
Cylusi U3 BCEH CHUCTEMBI aKTOB CyJa KaK
OTIEIbHBIN X BUI.

Hcxoast U3 U3II0KEHHOTO, LEJIeCc00-
Opa3HO B Ka4yecTBE POAOBOTO MOHATHS
HCIIONE30BaTh TEPMHUH «aKT MPaBOCY-
WSy, TIO KOTOPBIM MOHHMMAIOTCS pe-
LICHUS, OTIPEeIETICHIS U TIOCTAaHOBICHHS
cyna.

Hccnenyst BOIpOC COOTHOILICHHS
pPOZIOBOTO M BMJOBOTO IOHMMAaHUS pe-
LICHUS CyJa, CTOUT 0OpaTUTh BHUMaHHE
erie Ha oHY ipobnemy. Tak, Bu. 1 ¢T.208
I'TIK VYkpauHbl 3aKpemieHo, 4YTO Cy-
neOHbIe pelleHHs U3J1araloTcs B TAKHX
¢dopmax: 1) onpenenenue; 2) peuieHue;
3) moctanoBieHue. OgHAKO I aKTOB
MPaBOCYIHUS CYLIECTBYET OfiHa (popma —
npoueccyanbHas. OrmnpeneneHus, pe-
[ICHUS] U TTOCTAHOBIICHUS SIBIIOTCS HE
(hopMoii, a BUTaMU aKTOB IPABOCYINS.

Ha nannyto npoGiemy B cBOE BpeMs
ykaspiBan B.M. TepThimiHukoB, npen-
Jarasi ee peIlnTh MyTeM BHECEHUS H3-
meHeHu#t B 4. 1 ct. 208 I'TIK Ykpaunsl,
a UMEHHO 3aMEHHUTb TEPMHH «(HOPMBI»
Ha TepMuH «BUIb» [19, c. 165]. Hecmo-
TpsL HAa TO, YTO MPOIECCYATUCT CHeNa
apTyMEHTHPOBAHHOE TPEATIOKECHHUE IO
ycoBepuieHCTBOBaHUIO  HOpMbl  [TIK
VYKpauHBI MMOYTH AECATH JIET HA3al, €ro
aKTyaJIbHOCTh HE yTpadeHa.

BeiBoabl. Kareropus «peuieHue
Cylla» MOXET ObIThb KaK POJOBBIM, TaK
U BUAOBBIM HOHATHEM. B Toxe Bpems
3akoHozaresnb B ['TIK Ykpaunsl nucnomib-
3yeT MOHATUS «cyaeOHOe peleHHue» u
«pelIeHne Cyna» Kak CHHOHUMBI, YTO
MPUBOANUT K MyTaHUIE KaK B cyaeOHOM
MPaBONPUMEHUTENBHON MPaKTHUKE, TaK
U B TEOPHH TPa)kJaHCKOTO IIpoIecca.
Jns paspenieHuss NaHHOW MPOOIEMBI
neiaecoobpasHo ObUIO OBl 3aMEHUTH
pOZIOBOE TOHATHE «CyldeOHOe perre-
HUE» Ha «aKT MPaBOCYIMs», a TaKXkKe B
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cozpepxarenbHol yactu ctr. 208 T'TIK
VYKpauHbl 3aMEHUTh TEPMHUH «(HOPMBI»
Ha «BUIbI». AKT IPaBOCYIHs, HMes BCE
MPU3HAKH, MPUCYIIHE aKTaM CyJa, Xa-
pakTepusyercsi creuuuyecku uepra-
MU, KOTOpbIE 00yCIIOBICHBI (DYHKLIUSIMH,
3a/jayaMM, XapakTepoM JesITeIbHOCTH,
B Pe3ylIbTaTe OCYIIECTBICHUS KOTOPOH
aKT MpaBOCyAHs NpUHUMAETCS. IMEHHO
9TO MO3BOJISICT BBIICIUTH aKThl MPaBO-
Cy/iusi U3 BCEH CHCTEMBI aKTOB Cy/a Kak
OTIENbHBII BUJA, a TaKKe OObEIMHUTH
9THUM TEPMHHOM BCE aKThl CyJla, KOTO-
pble IPUHUMAIOTCS 110 PACCMOTPEHUIO U
Pa3pelIeHNI0 IPAXJAHCKHUX JIe.
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OIIPEJAEJIEHHUE ITIOHATUSA «ITPOKYPOP»
B 3AKOHOJATEJIBCTBE YKPANHDBI

HUpuna IIYJIbI'AH,

acIMpaHT Kadeapbl yroJOBHOTO MpaBa U mpouecca
Y4eOHO-HayYHOTO HHCTUTYTA IPaBa U MCUXOJIOTHH
HanuonansHoro ynusepcurera «JIbBoBCKasi HOJTUTEXHUKA»

Summary

The article analyzes enshrined in the current legislation of Ukraine definition of “prosecutor”. Differentiated approaches used for
the definition of the term in the theory of criminal procedure, considered international experience on the subject. Attention is paid to
the most significant gaps and weaknesses in the legal regulation and practical application of this concept, and suggests opportunities

to address them.

Key words: attorney, legal definition, Criminal Procedure Code of Ukraine, criminal proceedings, Criminal Justice.

AHHOTAIHUS

B craree aHanu3upyroTcsl OMpPEAENeHus MOHATHUS «IIPOKYpPOpP», YCTAHOBIEHHBIE AEHCTBYIOMINM 3aKOHOJATEIbCTBOM YKPAUHbI;
Ppa3rpaHUyueHbI OJX0/IbI, UCIIONb3yEMbIe JUlsl Ie(UHHUIIMH 3TOT0 TEPMHUHA B TEOPUH YTOJOBHOTO IIPOLIECCA; PACCMOTPEH 3apyOeikHBbII
OTIBIT IO ATOMY Bompocy. O6palieHo BHIMaHNe Ha HanOoIee CyIeCTBeHHbIe MPOOETbl M HEIOCTATKH B TPABOBOH perIaMEeHTalu!
MIPAKTHYECKOM IPUMEHEHNUH 3TOT0 MOHATHS, a TAKXKE MPEATI0KEHBI BOBMOKHOCTH UX YCTPAaHEHUSI.

KroueBnie c10Ba: mpoKypop, 3aKOHOAATEIBHOE OINIPE/IEIICHNE, YTOIOBHBIM IPOLECCYalIbHbIN KOIEKC YKPauHbI, yTOJIIOBHOE IPO-

H3BOJICTBO, YTOJIOBHOC CyJOITPOMU3BOJCTBO.

ocTaHOBKa MpodiaeMsbl. HoBbrid

YronoBHBI  TpoLEcCyalTbHBII
konekc Ykpaumusl (manee — YIIK Vipa-
WHbI), BeTynuBmuid B cwiy B 2012 T,
BHEC PsJI CYLIECTBEHHBIX H3MEHEHHMH B
nocyneOHOe pacciieioBaHue U cyneOHoe
pa3oMpaTenbCTBO 10 YrOJOBHBIM JEJIaM.
Ha Bcex cragusx YroJOBHOTO TPOM3-
BOJICTBA BOKHYIO POJIb HUTPAET MPOKYPOP:
B CTaJMH JOCYAEOHOIO paccieioBaHUs
B (hopMe MpOoIEecCyalbHOTO PYKOBOJICTBA
UM, a B XOIe CyneOHOro pacCMOTpPEHHs
Jief1a KaK roCyJapCTBEHHbIH OOBHHUTEINb.
B cBsI3u ¢ 13MEHEHNEM Poin M OTBETCTBEH-
HOCTH IIPOKYPOpa B YTOJIOBHOM CYJIOIPO-
U3BOJICTBE BO3HHKAET HEOOXOIMMOCTD Te-
OPETHYECKOTO OCMBICIICHUS ONPEASNICHHs
MPOLIECCYaNIbHOTO CTaTyca IMPOKypopa B
YTOJIOBHOM IIPOU3BOZCTBE, KOTOPOE JIOJIK-
HO 0a3MpOBaThCs HA JIOCKOHAIIBHOM OITpe-
JIETICHUH TIOHATHS TIPOKYPOP».

Leanio uccae 0BaHUSL  SIBISIETCS
AQHAJIN3 3aKPEIUICHHBIX B JCHCTBYIOLIEM
3aKOHOJIATEeIIbCTBE YKPaWHbI OIpesee-
HUI TepMUHA «IIPOKYPOp» B YTOJIOBHOM
MPOU3BOJICTBE, H3y4deHHE 3apyOeKHOTOo
OIBITA 10 3TOMY BOIIPOCY, BBISABICHHE
PaCXOXK/ICHUI MEXly IpaBOBOH pervia-
MEHTalMell M NPaKTUYECKHM IIPHMEHe-
HHEM 3TOTO MOHSTHS.

Cocrosinue ucciaenopanus. [Ipo6ie-
Mbl IeDUHUIMN TIOHATHS IIPOKYpOp» B
YTOJIOBHOM TIPOU3BOACTBE NMOJHUMAIU B
CBOMX HAy4HBIX TpyJaX TaKHe Y4YCHBIC,
kak JI. I'pumaenxo [1, c. 17-18], M. Mpru-
ko [2, c. 8-12], II. Kapxkau [3], O. Mu-
xaisienko [4], M. Kocrora [5] u npyrue.

OpHako yKa3zaHHBIH BOIIPOC HCCIEIOBAI-
Cs1 TIPEK/Ie BCETO C TOYKH 3PEHHUS CTaTy-
ca MPOKypopa B YTOJIOBHOM TIPOIECCE H
MOKa HE CTaJ MPEIMETOM CaMOCTOSTEINb-
HOTO HAyYHOTO HCCIICIOBAHMSL.

H30:keHne 0CHOBHOTO MaTepHaja.
HeoOXxomMocTh 4ETKOTO  OIpeieeHUs.
TEPMHUHA «IIPOKYypOp» B YTOJOBHOM Cy-
JIOIPOU3BOJICTBE BbI3BaHA OTPEOHOCTHIO
JlaTh KOHKPETHBII OTBET Ha BOMPOC, KOTO
HUMEHHO CJIeAyeT CUUTaTh NMPOKYPOPOM B
YTOJIOBHOM MpOLIECCE B IIEJIOM U Ha OT-
JIeTbHBIX CTaJUsX J0CYIeOHOro u cyneod-
HOTO MTPOU3BO/ICTBA B YACTHOCTH.

[TonsiTHE «IIPOKYPOP» MPOUCXOTUT OT
JIaT. procurare — 0eCIIOKOUTHCSI, 3a00THTh-
cs1; procurator — yIpaBJISIONIHH, TpecTa-
BUTENb. MOXKHO COTIACHUTBCS C JIe(HHU-
uueil, nanHoit JI. I'punaeHko, coracHo
KOTOPO# MPOKYpop — 3T0 O(pHIHATBHOE
JIOJPKHOCTHOE JIMIIO OPTraHOB MPOKypa-
TYpPbl, KOTOPOE HAXOAUTCS Ha CIyXOe B
opraHax IpoKypaTypbl, HaJeJIEHO MOJIHO-
MOYMSIMH IO BBIIOJHEHUIO 33/1a4 U (DYHK-
Ui, BO3JIOKEHHBIX Ha IPOKYypaTrypy, B
coorBeTcTBUN ¢ KoHcTHTymmen VYkpau-
HBI, 3aKOHOM YKpauHbI «O MpOoKypaType»
U JIPYTMMH HOPMAaTHBHO-TIPABOBBIMH aK-
tamu [1, c. 17].

OCHOBBI TIPAaBOBOTO CTaryca IIpo-
Kypopa OIpEAENIIOT KOHCTHTYLHOHHBIE
HOPMBI, KOTOpBIE MMEIOT OCHOBOIIOJIAra-
Iollee 3HAYEHUE Ul OTPACIEBOrO 3aKO-
HopatenberBa (cT. cr. 121-123 Koncru-
Tyuun Ykpaunsl). Kpome sToro, mpasa
U 003aHHOCTH IIPOKYpOpa YCTaHaBIIH-
BaloT 3axkoH YkpauHbl «O MpoKypaType»

n YIIK Vkpaunsl. Baxnoe 3HaueHue B
peraMeHTaliy MIPABOBOTO CTaTyca Mpo-
Kypopa UrparoT M03aKOHHbIE HOPMAaTUB-
HO-TIPABOBBIE AKTHI, B YACTHOCTH INPHKa-
3b1 [eHepanbHOrO NMpOKypopa YKpauHbl,
B KOTOPBIX COJICPKATCs MOJIOKCHUS, Ha-
IIpaBJICHHbIE Ha HOBbILIEHUE d(deKTnB-
HOCTH  TPOKYPOPCKOIl  JIeSTEILHOCTH,
pelieHus 3a/ia4 NIpoKypopa B YrOJIOBHOM
MIPOU3BOJACTBE, CO3aHHE HEOOXOIMMBIX
YCIIOBHH JJIs peaM3allii BO3JIOKEHHBIX
Ha HEro rocynapcTBoM (yHKLHI, Hapu-
Mep TmpHKa3 [eHepampHOro MPOKypopa
Vikpanusl «O0 opraHmzanuu paboTHl U
yIpaBlIeHNsI B OpraHax IPOKypaTypbl
VYkpanus ot 26 gekabdbps 2012 . Ne 1rm,
ITpuka3z «O6 oprann3anuy JeaTeIbHOCTH
IIPOKYpOPOB B YrOJOBHOM IPOU3BOJI-
ctBe» oT 19 nmexabpst 2012 roma Ne 4ru
u np. [6]. B cBoell pesTenpHOCTH MpoO-
Kypopbl 00s13aHbI COOMIONATh STHYECKUE
HOpPMBI, KOTOpBIe conepxarcs B Koxekce
1poecCHOHANBHON TUKH U MOBEJCHUS
pabOTHHUKOB MIPOKYPATypsI [7].

IIpexxne Bcero cieayer OTMETUTB,
YTO YKPAHHCKUM 3aKOHOJATENIeM TTOHITHE
«IIPOKYPOP» 3aKPEIUIICTCS W ONpeens-
ercs Kak B 3akoHe Ykpausl «O 1pokypa-
Type», Tak 1 B YIIK Ykpannel.

Iopxomss K  XapakTepuUCTHUKE —3a-
KOHOZATeNIbHBIX  JAeUHULUNA  TepMHUHA
«IIPOKYpOpP», cHOpMYIMPOBaHHBIX B Ha-
3BaHHBIX HOPMAaTHBHO-TIPABOBBIX AaKTaX,
HEOOXOIMMO IOAYEPKHYTb, YTO Mpel-
METHas HaIpaBIEHHOCTb PerIaMeHTAlUH
MOHATHUS U CTaTyca MPOKypopa THX J0-
KyMEHTOB HPUHINNHAIBHO OTIMYAETCS.
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Taxk, 3akoH Ykpaunbel «O MNpokypaType»
NIPU3BAaH yPEryJIUpOBaTh OpPraHU3aIMOH-
HBIIl ACIIeKT 3TOrO MOHATHS, TOTJAA Kak
VIIK — pyHkunoHanbHbIH (IIpoLeccyalib-
HBIi{) aCIIeKT, KaCaIOUIUICS AeITETbHOCTH
IIPOKypopa B cdepe yrolroBHOTO HPOU3-
BOJICTBA.

B cr. 56 3akona Ykpawnsl «O mpo-
KypaType» 3aKOHOJIaTeNb ONpeessieT 1o-
HSTHE KIIPOKYPOP» HE MyTEM TOJIKOBAHHS
€ro CoNepIKaHUs, a MyTeM ITepPEeUNCIICHHS
JIOJDKHOCTHBIX M CITYy’KEOHBIX JIMI[ Opra-
HOB TIPOKYpPAaTypbl, HOJIAAAOIIMX 10
YKa3aHHOE TIOHATHE IPU TNPUMEHEHUH
TOM WM WHOW HOPMBI 3aKoHa YKpauHbI
«O npoKypaType», a UMEHHO IIpU Olpe-
JIeJICHUU KPYTa UX TOTHOMOYHIA.

B IIMPOKOM CMBICIIE TIOHATHE «IIPO-
Kypop» OXBaTbIBacT JIML, YKa3aHHBIX B
4. 1 cT. 56 3akoHa: «l'eHepambHBIN MPO-
Kypop YKpauHbI, TEPBbI 3aMECTHTEIb,
3aMEeCTHTEN [ eHepaIbHOro MPOKypopa
VKpauHbI, UX CTapIIAEe MOMOITHUKH H TT0-
MOILHUKH, IIPOKYpOpbl ABTOHOMHOH Pe-
cnyoiuku Kpbeim, obnacrelt, ropogos Ku-
eBa u CeBacTonoiisi, CrenualIu3upOBaH-
HBIX IPOKypaTyp (Ha mpaBax 00JacTHBIX),
UX IIEPBBIC 3aMECTHTEIH, 3aMECTUTEIIH,
MEKpPaiOHHBIE MPOKYPOPBI, MPOKYPOPHI
TrOpONOB, PalOHOB, PaillOHOB B TrOPOAAx
U TPUPABHEHHBIX K HHUM CHELHAIN3HU-
POBaHHBIX IMPOKyparyp, MX MEpBbIC 3a-
MECTHTENI! W 3aMECTUTENH, HadaIbHUKI
[VIaBHBIX YIPABICHUM, YIpPaBICHHUM, OT-
JIEJIOB TIPOKYpPaTyp, UX MEpBbIe 3aMeCTH-
TEJIH, 3aMECTHUTEIH, CTApIIIE TIPOKYPOPbI
U TIPOKYPOPBI IPOKYpaTyp BCEX YPOBHEH,
KOTOpBIE JICHCTBYIOT B Ipejesiax CBOCH
KOMIIETEHIUN». AHAIU3UPYs TOJIOKECHHS
4. | yka3aHHOH CTaTbH, MOXHO CIENaTh
BBIBOJI, YTO B 3TOM CMBICIIE T10J] TEPMUHOM
«IIPOKYpOP» CIEAYyeT UMETh B BHIY Kak
PYKOBOIMTEJICH, TaK M ONEPaTHBHBIX pa-
OOTHHKOB MPOKYpaTyp Pa3HEIX YPOBHEH.

B IMPOKOM CMBICIIE TEPMUH IIPOKY-
pop» yrnoTpebiieH B TAKMX HOpMax 3akoHa
Vkpanns! «O nipokyparype»: cT. 8 (Hopma
00 00s3aTeIbHOCTH BBINOJIHEHHUS Tpe-
OoBaHuil mpokypopa), 4. 4 ct. 9 (Hopma
0 3ampere BXOIUTh B COCTAB KOMHCCHIA,
KOMHTETOB ¥ JIPYTHUX KOJUIETHAIbHBIX Op-
raHoOB, 00pa3yeMbIX COBETAMH MIIM UX HC-
MOJHUTENBHBIMU OpraHaMu), 4. 4. 1, 2, 3
cT. 12 (HOpMa 1O PacCCMOTPEHUIO 3asiBIe-
HUH U Kano0, IPOBECHHUS JIUYHOTO MIPU-
ema rpaxaaH), 4. 1 ct. 20 (HopmMa o IoJTHO-
MOYHSX IIPOKYpOpa TPH OCYIIECTBICHUN
IIPOKYPOPCKOT0 Ha/30pa 3a COOMIOICHU-
€M U IPUMEHEHHEM 3aKOHOB), CcT. 34 («3a-

Jla4y IIPOKypopa B cyieOHOM IpoLecce),
ct. 35 («IToHOMOYHS TPOKYpOPay), CT. 36
(«ITomnepxkanue TOCYIapCTBEHHOTO 00-
BUHCHUS B Cyle»), CT. cT. 4445 (aazop
3a COOJIIOICHNEM 3aKOHOB IPH HCIIOJIHE-
HUM CyAECOHBIX pPEIIeHHIl B YTOJIOBHOM
[IPOU3BOJICTBE, A TAKXKE MPU IPUMCHCHUH
JPYTHX Mep HPHHYIUTEIBHOTO XapakTe-
pa, CB3aHHBIX C OTpaHWYCHHEM JIMYHOI
cBOOOABI TpaXxaaH), 4. 4. 1, 3, 5, 7 ct. 46
(TpeOoBaHMS K JTUIIaM, KOTOpPBIE Ha3HadYa-
I0TCS Ha JIOJDKHOCTH IIPOKYPOPOB, I10JI0-
xeHue o npuHstuu [Ipucaru u noxnuca-
HHS €ro TEeKCTa, NpeJCTaBIeHHE JeKapa-
uuu, arrecranun); cr. 46-1 («Kampsr op-
TraHOB BOCHHOH MPOKYpaTypbl»), CT. 46-2
(«OcHOBaHMs 17151 yBOJIbHEHUS! pabOTHU-
KOB TIPOKYpaTyps»), cT. 46-3 («Orpanu-
yeHne paboThl ONM3KUX JHIy), CT. 46-4
(«YperynupoBanue KOHQIMKTa HHTEpe-
coB»), 4. 1 ctT. 47 (HOpMa O NMPUCBOCHUU
KJIACCHBIX 4MHOB), cT. 48 («Iloompenue
U OTBETCTBEHHOCTb MPOKYPOPOB U CIIE0-
Barenei»), cT. 48-1 («Koxekc npodeccuo-
HaJIbHOW STHKHU U IOBEICHUS paOOTHHKOB
MPOKYpPaTyph»), cT. 49 («MarepuanbHoe
U CcollaibHOE obecredeHne pabOTHHKOB
MPOKYpaType»), c¢T. 50 («Mepbl mpaBo-
BOI M COIMATBbHOW 3alUThl PAOOTHHKOB
OpraHoB IPOKypaTyps»), cT. 50-1 («Ilen-
CHOHHOE oO0ecreyeHre MPOKypopoB HU
cienoareneii»), ct. 55 («YmocroBepeHue
paboTHUKA HPOKypaTyps»). Takum 00-
pa3oM, BCE NEPEYHUCIICHHbIC HOPMBI pac-
MPOCTPAHAIOT CBOE JeiicTBHE Ha JIHI,
YKa3aHHBIX B 4. 1 cT. 56 3akoHa YKpauHbl
«O mpokyparypey.

B T0 xe Bpems Takoe IMPOKOe ompe-
JIeNICHUe TIOHATHS «IPOKYpOp» HE pac-
[IPOCTPAHACTCS HA HA/I30p MIPOKypopa 3a
COONIOICHNEM 3aKOHOB OpraHaMM JI03Ha-
HUSL U 0CyA€OHOTO CIIEACTBHSA, TO €CTh
Ha JICSTENIbHOCTD, PEIIAMCHTHPOBAHHYIO
CT. CT. 2932, OoCylIeCTBIsEMYI Ha JIO-
CyneOHBIX CTaAUsAX YTOJOBHOTO IPOLEC-
ca. Mcxons u3 OyKBaJbHOTO TOJIKOBAHHS
nojokeHni 3akoHa YkpawHbl «O mpo-
KypaTrype», B 3THX CIIy4asX IIPOKYpPOpPOM
MOXXHO CUHUTaTh TOJIBKO T€X JIOJKHOCT-
HBIX JIML] OPTaHOB MPOKYPATypbl, KOTOPbIE
IPSIMO yKa3aHbI B TEKCTE IEPEUHCIICHHBIX
cTaTeil, a UMEHHO IIPOKYpPOp MJIH €ro 3a-
MECTHUTEIIb», TO €CTh IEPBbIC PYKOBOJIH-
TENIM OPraHoB U MX 3aMECTHUTEINN.

B y3KoM CMBICTIE TOHATHE «IIPOKY-
POp» OXBATHIBAET JIMII, HA3BAHBIX B 4. 2 CT.
56: «I'eHepaibHBIil IPOKYpPOp YKpauHsl,
MIepBBIN 3aMECTHTEIb, 3aMecTuTeN! [ eHe-
PasbHOTO NPOKYpOpa YKpauHsbl, IPOKypO-

pbl ABToHOMHOU PecrnyOnuku Kpbim, 00-
nacteid, roponoB Kuesa u Cesacromnons,
CIELHMANIN3UPOBAHHBIX TPOKyparyp (Ha
npaBax 00JaCTHBIX), UX HIEPBbIC 3aMECTH-
TEJH, 3aMECTUTEIH, MEXpailoHHbIE TPO-
KypOpbl, IIPOKYpPOpPBI TOPOJ0B, pailoHOB,
paiioHOB B ropofax M MPUPAaBHEHHBIX K
HUM CHEeINaIN3UPOBAHHBIX IPOKypaTyp,
UX TIEPBbIE 3aMECTUTENIN M 3aMECTHTe-
m». CrenoBaresibHO, B 3TOM AacCHEKTe
MPOKYPOPaMH CUHTAIOTCS TOJIBKO PYKO-
BOAUTENHN TPOKYPATyp PA3IUYHBIX YPOB-
Hel M MX 3aMECTHTENH B IIpeAenax ux
KOMITeTEHIIMH. B y3KOM CMbIcie MOHSATHE
«IIPOKYpPOp» YHOTPeOIEHO B TaKUX HOP-
Max 3akoHa Ykpausbsl «O MpoKypaType»:
4. 3 ct. 20 (HOpMa 0 mpaBax MPOKypopa
IIPY BBISBICHHM HapYIICHUH 3aKOHA IPH
OCYMLIECTBICHUHU IPOKYPOPCKOTO HAJ[30pa
3a COONIIOZICHHEM U NIPUMEHEHHEM 3aKO-
HOB), cT. 21 («IIpoBepkn M MOpAIOK MX
npoBeneHus»), cr. 23 («lIpencrasienue
npokypopay»), ct. 24 («IlocraHoBnenue
MIPOKYpOpay).

Urak, B 4. 2 ynoMsiHyTOM CTaTbu J1aH
nepevyeHb MPOKYPOPOB, HMMEIOIMIUX CO-
OTBETCTBYIOILME TIOJHOMOYHUS IIPU OCY-
IIECTBJICHUU IPOKYPOPCKOrO Ha/I30pa 3a
COOMIONCHNEM U TIPUMEHEHHUEM 3aKOHOB,
TO €CTb BHE C(hepbl YTOIOBHOTO CyHOIPO-
U3BOJICTBA.

Ilepeunu nuil, yKa3aHHBIX B CTaTbe
3akona Ykpaubsl «O IpoKyparype», siB-
JISIFOTCS UCKIIFOYUTEIBHBIMU M HE IOJUIe-
KT PacIIMPEHHOMY TOJKOBaHUIO.

B cdepe yronoBHOro CyaonpousBos-
cTBa BOIPOC (OPMYIUPOBKU OIIpesielie-
HHS TIOHATHS IIPOKYPOP» pPErllaMeHTH-
posano YIIK Ykpaunsl.

B n. 15 ct. 3 VIIK Ykpaunsl nonstue
«IIPOKYpOp» ompeferneHo Kak «IeHepalb-
HBIi IPOKYpOp YKpauHbl, INEPBbIA 3a-
MECTHUTENb, 3aMeCTHTeNnH | eHepaabHOro
IIPOKYpOpa YKpauHbl, MX CTapLide IO-
MOIIIHUKH, TTOMOIIHUKH, ITPOKYPOPHI AB-
ToHOMHOU Pecrryommku Kpeiv, obnmacreid,
roponoB Kuesa u Ceacromnosst, NpoKypo-
PbI TOPOZIOB M PAiOHOB, PaliOHOB B TOpO-
J1ax, MEXpailoOHHbIE U CIIeLHAIN3UPOBaH-
HbIE ITPOKYPOPBI, UX TIEPBBIEC 3aAMECTUTEIH,
3aMECTUTENIM IPOKYPOPOB, HAYAIbHUKH
[JIABHBIX YIPABJICHUH, YIIPaBICHHUN, OTAe-
JIOB TIPOKYpATyp, UX NEPBbIC 3aMECTHTEIH,
3aMECTUTEIIH, CTapIIUe IPOKYPOPHI U IPO-
KypOpbI IIPOKypaTyp BceX ypOBHEH, KOTO-
pble ACUCTBYIOT B Ipeaeaax MOJTHOMOYHIA,
onpeneneHHbIx YIIK».

PaccmarpuBast 3T0 oIpeiesIeHue, MOXK-
HO TIPUITH K BBIBOAY, 4T0 HOBBIH YIIK
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VYkpauHbl 3akpenui Oolsiee IIMPOKOE T10
00BbEMy TOHSATHE «IPOKYpOp» B YrOJIOB-
HOM TIPOU3BOACTBE, YeM 3aKOH YKpauHbI
«O mpokyparypey». Yuurbias, uto YIIK
perlaMeHTHpYeT O0COOyI0  IPEMETHYIO
cdepy esATeNbHOCTH MPOKYPATYpPhI, KAKO-
BOH SIBJIAETCSl YTOJIOBHOE IIPOU3BOICTBO,
9TOT KT MOYKHO CYHUTATH CTICIIHAILHBIM I10
OTHOLIEHUIO K 3akoHy Ykpaunsl «O 1po-
KypaType», U OH, TakKuM o0pa3oM, UMeeT
BBICIIYIO FOPHANYECKYIO CHILY, @ €r0 HOp-
MBI [OJUICKAT MPHUMEHEHHIO B KOJUTU3HOH-
HBIX NPaBOOTHOIICHUsX. VTak, ucxons us3
nonoxxennit YIIK Ykpaunel, MoXxHO cie-
JIaTh BBIBOJI, YTO KaK B JOCYNeOHOM, Tak
U B CyAecOHOM YIOJIOBHOM IIPOM3BOJICTBE
OT MIMEHHU OpPraHOB IPOKYparypsl Ykpau-
HBI MOTYT A€HCTBOBATH BCE ODKHOCTHBIE
JIMIA, KOTOPBIE TIEPEUrCIeHb! B 1. 15 ¢T. 3
VIIK YkpanHsr.

B To xe Bpems, comocTasiuss aedu-
HUIMH, TpuBeseHHbIe B 1. 15 ct. 3 VIIK
VYkpaussl 1 B cT. 56 3akoHa YKpauHbI
«O IpOKypaType», MOXKHO 3aKJIFOUUTh, YTO
OHH B LIEJIOM COBIIaat0T. PakTH4ecKu Ha-
[IMOHAJIBHOE 3aKOHOJATENBCTBO YKPAUHBI
CTaBUT 3HAK PABEHCTBA MEX/Y MOHATHEM
«IIPOKYPOp» KaK HpOLEecCyallbHON (Hry-
POIi ¥ IOHATHEM «IIPOKYPOP» B OpraHu3a-
IIMOHHOM CMBICJIE, TO €CTh KaK JJOJZKHOCT-
HOE JIULIO OPTaHOB IIPOKYPATYPBI.

W3y4ast ombIT APYTHX TOCYHApCTB 110
BOIIPOCY 3aKOHOJIATEIIbHOTO ONpeeIeH s
MIOHSTHS «IIPOKYPOP», MOJKHO BBIJICIUTD
HECKOJIBKO MO/IX0/I0B K Ie(UHHIIIH 3TOTO
TEpMHUHA B YTrOJOBHOM mpouecce. Hau-
Gosee  pacCHPOCTPAHEHHBIM  IOAXOJO0M
SBJIACTCS TaK Ha3bIBAEMbI OpraHM3aIlu-
OHHBIH, KOTOPBIH 3aKIII04aeTCs B ONpesie-
JICHUHM TOHSATHUS «IIPOKYPOP» IIyTEM Iepe-
YUCIICHUSI JIOJDKHOCTHBIX JIMI[ OPraHOB
HPOKYPAaTypHI.

Takyro Mozmenb, B 94aCTHOCTH, MOXKHO
HPOCIIEANTD, aHATU3UPYS COAEPKAHUE CT.
2 3akona Pecnyommkn I'py3us «O mpo-
Kyparype B PecryOnuke I'pysus» or 21
oktsiOpss 2008 . CoracHo ee HOpMaMm
POKYpOp — 3T0 MuHHCTp rocTuimu I'py-
3uM, [enepasbHblii npokypop Ipysun,
3amecTHTeNH [eHepasbHOro HpOKypopa,
MPOKypopbl AJuKapcko u  AOXa3ckoit
AQBTOHOMHBIX pECIyOIUK, INPOKYpop T
TOunucu, OKpyXHOU TPOKYpOp, PErHo-
HaJIBHBII TPOKypop, mpokypop Crenu-
ATM3MPOBAHHON IPOKYpaTypHl, IPOKYPOP
10 0c000 BaKHBIM J€NaM, CTapuuii mpo-
Kypop, HPOKYpop, HPOKYpOp-KpUMHHa-
JIMCT, HPOKYPOP-CTaxep, PYKOBOIUTEIIH
U 3aMECTHTENI PYKOBOAUTENEH yIpaB-

JICHUH, NOJpa3/e/ICHUH, OT/IeNOB U Jpy-
THX, IPUPABHEHHBIX K HUM CTPYKTYPHBIX
€JIMHUII, KOTOPbIE HEIOCPEACTBEHHO OCY-
MIECTBIAIT (DYHKIHH, PEIyCMOTPEH-
HBIC YTOJIOBHBIM IIPOLIECCYaJbHBIM 3a-
KOHOZATEIbCTBOM, a TAKKE B HEKOTOPBIX
CITydastX COTPYIHHK IPOKYPaTypbl, KOTO-
PBIil HETTOCPECTBEHHO HE OCYIIECTBIISIET
(hYHKITNH, TPEAyCMOTPEHHBIE YTOIOBHBIM
MPOLIECCYAIbHBIM  3aKOHO/IATEIbCTBOM,
HO KOTOpBIH claj aTTeCTallMOHHBIM HK-
3aMEH AU COTPYJHMKOB amrapara Ipo-
KypaTypbl M KOTOPOMY IPEILOCTaBICHO
HPOKYPOPCKHE MOJIHOMOYHS 110 PELIEHHIO
MUHHUCTpA rocTUluH [8].

Takoit Meronq (GOPMYIHPOBKH IO-
HATUSL  «IIPOKYypOp» HpHMEHSeTcs W
B YKpauHe.

OpraHu3aloOHHBIM MOXKHO Ha3BaTh
noaxo 3akoHozarens Ilonbny, KOTOpbIiA
NPUBOANT JePUHUIMIO TEPMUHA «IIPO-
Kypop» 4epe3 IepedeHb JTOJKHOCTHBIX
JIIT TIPOKYpatypsl: [ eHepanbHBIN MPOKy-
paTop ¥ NOJUYUHEHHBIC MY IIPOKYPaTOpbI
OOIIMX M BOEHHBIX OPraHU3ALMOHHBIX
MOJIPA3/ICNICHUI TIPOKYpaTypbl U IIPOKY-
paropel MHCTHTYyTa HapoAHOW mNaMsATH
— Komuceun o npecieoBaHuio npecry-
TUIEHUH TPOTHB MOJBCKOTo Hapozaa [9].

Hapsany ¢ opraHn3aioHHBIM HOAXO-
JIOM CYIIECTBYeT TakXke (PyHKINOHAIb-
Hel. CyTh 9TOr0 METOZa 3aKITIOYaeTCS
B ONpENEeNICHUN TOHATHS «IPOKYPOp»
yepe3 (pyHKIUH, OCYIIECTBIsIEMbIE UM B
YTOJIOBHOM Cynornpou3BojacTBe. OyHKIN-
OHAJIHBIM MOKHO CHUHTaTh METOJ, MpH-
MeHeHHbI B 1. 7.0.23 ct. 7 VIIK A3zep-
Oaiimkanckord PecnyOnuku. CoracHo
YKa3aHHOW HOpME TPOKYpOp — 3TO JIULIO,
KOTOpOE B HIpeJeax CBOMX MOJIHOMOYHMN
U B TOPSJKE, TPETYCMOTPECHHOM KOJIEK-
COM, OCYIIECTBIISIET IPOIECCyaTbHOE
PYKOBOZCTBO TPEABAPUTEIBHBIM  CIIEI-
CTBHEM YTOJIOBHOTO JeJla WJIH TOIePKH-
BAaeT B Cy/I€ B KAUeCTBE rOCYJapCTBEHHOTO
OOBUHHMTEIST OOIIECTBEHHOE WM OOIIe-
CTBEHHO-YacTHOEe oOBUHEHME [10].

YTonoBHO-TIPOLIECCyaIbHOE  3aKOHO-
JIaTeIbCTBO HEKOTOPHIX TOCYJapcTB BO-
00111e HE COAEPIKUT YETKOTO ONpeeIeHHs
HOHATHUSL «IPOKypop». Tak, Hampumep,
B cT. 33 VIIK V30ekucrana 3akperuieHo,
YTO Ha/130p 32 TOUHBIM U €IMHOOOPA3HBIM
HCTIOTHEHHEeM 3aKOHOB PecmyOnuku V3-
OeKUCTaH Ha CTAAMSX JO3HAHUS U MpE-
BapUTEIBHOTO CIEACTBUS OCYIIECTBISIOT
T'enepanbHslit mpoxypop Pecriybnuku V3-
OEKHCTaH M MOJUYNHEHHBIC €My IIPOKYpO-
pst [11]. B Takux ciaydasx 3akoHOJATelb,
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BEPOSATHO, SIBIACTCA NPUOIMKEHHBIM K
(YHKIHMOHAJIBHOMY TIOJXO[Y, MOCKOJIBKY
HE MPUBOAUT IMEPEueHb BCEX JOJDKHOCT-
HBIX JIMIl OPTraHOB IPOKYpaTypsl, OCy-
LIECTBIISAIONINX HAa/I30D.

Berpeuaercs u Tak HasbIBaeMasi cMe-
LIaHHas MOJeib (HOPMYIHPOBKH TEPMHU-
Ha «IIPOKYPOp», KOTOpas 3aKII0YaeTcs B
COYETAaHWHM BBIIICYKA3aHHBIX ITOAXOIOB
ITyTeM MEePEYNCICHUS JOIKHOCTHBIX JIUI]
OpPTaHOB TPOKYPaTypbl ¥ 3aKPeIUICHHS
ux ¢yHkimid. Tak, HanpuMep, 1Mo 3aKoHy
Octonun «O NpoKyparypey» MpoKypopamu
SBJISIFOTCST TIPOKYpOpbl [ocynapcTBeHHOM
MIPOKYPATypbl U TPOKYpPOPBI OKPY>KHBIX
npokypatyp. B 1o xe Bpems YromoBHo-
MIpOIIeCCyanbHbIN KOEKC DCTOHUH yCTa-
HABJIUBAET, YTO MPOKypaTypa PyKOBOIUT
OCYLIECTBICHHEM JOCYJeOHOr0 IPOM3-
BOJCTBA, oOecreunBasl €ro 3aKOHHOCTb
W pe3yJabTaTUBHOCTb, W IIPEACTABISIET B
CyJie rocyaapcTBeHHoe oOBuHeHue [12].

CMemmaHHbIM MOKHO Ha3BaTh W TOJ-
XOJl, MCIOJIb30BAHHBII 3aKOHOJATENIEM
Pecny6nuku Momnosa. CormacHo 1. 37
ct. 6 YIIK Pecry6nuku MonjgoBa npoky-
pop — 3T0 oduIHaANBHOE M0, HA3HAYae-
MO€ B YCTaHOBJICHHOM 3aKOHOM MOPSIIKE
JUISL OCYIIIECTBIIEHUSI YyTOJIOBHOTO Mpecie-
JOBAaHMS WM PYKOBOJACTBA MM, a TaKKe
JUISL TIPEJICTABJICHUS B Cy/ie OOBUHEHUS OT
nMmeHn rocynapcersa (I'eHepanbHBINA Tpo-
Kypop ¥ TOAYMHEHHBIE €My, B COOTBET-
ctBun ¢ 3akoHoM Pecmybnmkn Momnmosa
«O TpoKyparype», HUKECTOSIIUE MTPOKY-
popsl) [13].

VKkazaHHBIA MOAXOJ K ONpPEEIICHUIO
TIOHSATHSI KITPOKYPOP» MOKHO CUUTATh Op-
raHU3aLHOHHO-(QYHKIIMOHAIBHBIM.

AHanu3upys MOJIXOA, HCIOIb30BaH-
HBIA YKPanHCKHUM 3aKOHOJaTeNIEM K OIpe-
JIENICHUIO TIOHSTHS «IIPOKYPOP» B HOBOM
VIIK VYkpaussbl, cienyeT OTMETHTh, 4TO
OH He sBIsieTcss coBepuieHHBIM. [Ipemo-
CTaBIATH NEUHUIMIO MOHSITHS «IPOKY-
pop» B coorBercTByOIEH crarbe YIIK
VYKpanHBl B OpraHU3aIlMOHHOM OTHOIIIe-
HUM ITyTE€M IEPeYHs JOKHOCTHBIX JIUI]
OpraHOB NPOKYypaTypbl HET CMbICIA, I10-
CKOJIbKY TEM CaMbIM IpOAyOIMpOBaHbI
nonoxkeHus 3akoHa YkpauHbl «O mpo-
kyparype». [lo Hamemy MHEHHIO, Takas
(dhopMyIHpOBKa TODKHA OBITH HUCKITIOUH-
TEILHOU MPEepOraTuBoii COOCTBEHHO 3aKO-
Ha KaK aKTa, IPU3BAHHOTO ypETyINpOBaTh
OpPTaHM3alMOHHBIC  ACTIEKTHI  MOHSATHSA
«IIPOKYPOP».

IIpu aTOM I1aBHOE HAa3HAUCHUE JIePH-
Hunun «npokypop» B YIIK Ykpanner —
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9TO  ompenesieHHe  (YHKIHOHAJIBHOIO
Ha3HAYeHUss M craryca NPOKypopa Kak
Y4YaCTHUKA YTOJIOBHOTO CYJOIPOU3BO/-
crBa. Mcxons w3 mpuseaenHoro, YIIK
VYkpauHbl 1oMDKeH cHOPMYIHPOBATh yKa-
3aHHOE TOHATHE B IIPOLECCYaIbHOM 3Ha-
yeHuu. lIpemmaraem onpenenuTs TepMUH
«IIPOKYpOpP» B YTOJIOBHOM ITPOM3BOACTBE
Kak JOJDKHOCTHOE JIMIIO OPraHoOB IIPO-
Kyparypbl, KOTOpOEe B IIpejeslax CBOEH
KOMIIETEHIIMH OCYIIECTBISET HaaA30p 3a
COOJIIOICHNEM 3aKOHOB IIPU HPOBEIICHUH
nocyneOHoro paccieioBaHust B ¢opme
IIPOLIECCYAILHOTO PYKOBOJICTBA UM U TIO/I-
JIeP)KMBAET rOCYAapCTBEHHOE OOBUHEHHE.
OpnnoBpemenHo B crarbe YIIK Yikpaunst
CllelyeT JIaTh CCBUIKY Ha HOpPMY 3akoHa
Vkpanusl «O TpoKyparype», B KOTOPOit
yKa3aHO, KOTO UMEHHO CIeIyeT CUUTATh
JIOJKHOCTHBIM JIMIIOM OPTaHOB TPOKYypa-
Typbl. A 3akoH Ykpaunsl «O mpokypary-
pe» B CBOIO ouepelib JIO0JDKEH COIeprKaTh
CCBUIKY Ha TO, YTO MPOLECCYalIbHBI CcTa-
TyC IPOKYpOpa B YrOJIOBHOM IPOU3BOJI-
ctBe perynupyercs YIIK Ykpaunst.

Kpome toro, YIIK Vkpauns B 2012
I. BBE/ICHO TOHATUE «PYKOBOJIHUTENb Op-
raHa IpoKypaTypbD» (10 3TOrO HCIOIb-
30BaJICSI TEPMHUH «BBIMICCTOSIIMNA IPO-
Kkypop»). im B coorBeTcTBHM ¢ 1. 9 CT. 3
VIIK Ykpauns! sBusercs |enepaabHbIi
MPOKypop YKpawHBI, MPOKypop ABTO-
HoMmHOI PecmyOnuku Kpsiv, obnacry,
roponoB Kuesa u CeBacronons, Mex-
palioHHBIN TPOKYPOP, MPOKYPOP ropoaa,
paiioHa, NpUPaBHEHHBIC K HHUM IIPOKY-
POpPBI M UX 3aMECTHUTEIH, KOTOPbIE JeH-
CTBYIOT B IpeJeiax CBOMX MOJHOMOYHH.
VIMEHHO pPYKOBOJHTENb OpraHa HpOKY-
patypsl, B cooTBeTcTBUH co cT. 37 YIIK
VYKpauHbl, OCYIICCTBISCT Ha3HAYCHUE
U 3aMEeHy MpOKypopa, KOTOpblil Oymer
OCYIIECTBIATH TOJHOMOYHS IPOKYpOpa
B KOHKPETHOM KPHMHHAJIBHOMY HpPOH3-
BogcTBe. OIHAKO 3TOT MOAXOA BOOOIIE
HE pelaer npoodiaeMy OINpe/eIeHUs Bbl-
LIECTOSILETO IMPOKypopa, KoTopas co-
XpaHAeTCs B CilydasX, KOrja pedb HIEeT
0 pa3srpaHUuYCHHUHU NPOLECCYATbHONH KOM-
METEHIIMU MEX/1y PYKOBOAMTEIISIMH IPO-
Kyparyp pa3HbIX YPOBHEH, KOI/ia yTrolIoB-
HO€ IPOU3BOJCTBO OCYILIECTBISAETCS B
npezenax TEePPUTOPUAIBHON FOPUCIUK-
LUK Pa3INYHBIX [IPOKYPATyp U B APYTUX
CITydJasx.

IIpu 5TOM pPYKOBOACTBO OpraHaMu
IIPOKYpaTypsl HE CllefyeT MyTaTb C IO-
HSTHEM HPOLECCYallbHOTO PYKOBOJCTBA
JOCYZIeOHBIM pacCiielOBaHUEM, KOTOPOE

sBisercs (HOpMOIl OCyLIECTBICHUS HaJl-
30pa 3a COOJIIOICHUEM 3aKOHOB TIPH TIPO-
BEJICHUH J10CY/I€OHOTO pacciel0BaHus.

HenaBuo mpunsateiii BepxoBHoii Pa-
noi Ykpaunsl 3akoH Ykpaunbsl «O mpo-
Kyparype», KOTOPBIi JOIDKEH BCTYHHTH B
nerictBue ¢ 25 ampens 2015 1., HECKOIBKO
MHAue OIpeJIeN MPaBOBbIE OCHOBBI Op-
TaHW3AIHN U AESTEITLHOCTH TPOKYPATyPhI
VYKpanHbl, cHCTEMY MIPOKYpaTyphl YKpau-
HBI, CTaTyC IPOKYPOPOB U IIPOKYPOPCKOTO
camoynpasienus [ 14].

[TonmoxeHust 3TOro 3akoHa HpexJe
BCEr0 IMOJHOCTBIO OTMEHMIN (YHKIHIO
MIPOKYpaTypsl MO HaJI30py 3a coOito-
JICHHEM ¥ NPUMEHCHHEM 3aKOHOB (Tak
Ha3bIBaeMbIl «00mmuii Hag3op»). C we-
JIBI0 YCTpaHEHUs TyOInpoBaHUS MOTHO-
MOYHH ¥ MOBBIIEHUS YPPEKTUBHOCTH
NIeSTETFPHOCTH  OPTAHOB  NPOKYPAaTypPhI
TIpeaycMaTpuBaeTCs (opmupoBaHne
TPEXypOBHEBOW CHUCTEMBI OpraHoB: le-
HepajbHasi MPOKyparypa YKpawHBI, pe-
TMOHANIBHBIE MPOKYpaTypbl, MECTHBIE
npoKypatypsl. [Ipu 3ToM TUKBUAMPYIOT-
Csl CNEeNUAIN3UPOBAaHHBIE MPOKYPATypPhI
(TpaHCHIOPTHBIE W MPHPOAOOXPAHHBIE),
a Tak)Ke TOPOJCKUE U PaliOHHBIE B rOPO-
Jlax, TA€ OHU AEHCTBYIOT OTHOBPEMEHHO.
OnpeneneHue MOHATHS «IIPOKYpOp» 3a-
KOHOJIaTeJIeM JaHO ITyTEeM IepeUNCICHIS
JIOJDKHOCTHBIX JIUI] OPTaHOB TPOKYpPATy-
pBl. B wacTHOCTH, IpOKYypOpaMu opraHa
MIPOKYpaTyphl, B COOTBETCTBUH CO CT. 15
YKa3aHHOTO 3aKOHa, ABJSIOTCS: [eHe-
paibHBIA IPOKYpOp YKpauHbI; HEepBbIA
3aMecTUTeNb ['eHepanbHOrO MpoKypopa
VYkpaunbl; 3aMmecTuTens [eHepanbHO-
ro TNpoKypopa YKpauHbl; 3aMECTHTEIb
['enepansHoro mpokypopa YKpawHbl —
[JIaBHBIM BOCHHBIN IPOKYPOP; PYKOBOIIU-
Telb noApasneneHus l'enepanbHoOl mpo-
KypaTypbl YKpauHBI, 3aMECTHTEIb PyKO-
BOAMTENS nonpaszaeneHus [eHepanbHOM
MIPOKypaTypbl YKpawHBI, MpoKypop [e-
HEpaJIbHON MPOKYPaTypsl YKPaWHBI; Py-
KOBOJIUTENIb PETHOHAIBHON IMPOKypaTy-
PBI; IEPBBIN 3aMECTUTENIb PYKOBOJUTES
pEervoHaIbHON MPOKYpPATyphl; 3aMECTH-
TeIb PYKOBOAUTEINSI PETHOHANBHON Mpo-
KypaTypbl; PyKOBOIUTENb MOJpasfene-
HUSI PETUOHATIBHOHN MPOKYpaTyphbl; 3aMe-
CTUTENb PYKOBOJUTENS MOAPA3IeIeHHs
pEerMOoHAIBHON IPOKYpPATyphl; IPOKYpPOP
pPEeTHOHATBHON MPOKYPATYPHI; PYKOBOAN-
TeJIb MECTHOU IIPOKYpaTyphl; NEPBBIN 3a-
MECTHUTEIb PyKOBOJUTEISI MECTHOH Ipo-
KypaTypbl; 3aMECTHUTENb PyKOBOIHTEIS
MECTHOH TPOKYpaTypbl; PyKOBOIHTEIH

MOJpa3eNIeHs] MECTHOI MPOKYypaTyphl;
3aMEeCTUTENb PYKOBOJIUTENS MOJpa3/e-
JIEHUsI MECTHOI MHpOKypaTyphl; MpPOKY-
POp MECTHOI MPOKYpaTyphl.

B nenom mpunsatsiii 3akon «O mpo-
KypaType» B HOBOH PEAKLUH HAIPaBICH
Ha BHEJPEHHE eBPOICHCKUX CTaHIAPTOB
B JICSITENIbHOCTH OPTaHOB MPOKYPaTyphl, a
TaKKe UCKII0YAeT BHECYAeOHOE BIUSHUE
Ha OpraHbl IOCYIapCTBEHHOH BIacTH U
MECTHOTO CaMOYTIPaBIICHNUSI.

BeiBonbl.  OmpezneneHue TMOHATHA
«IIPOKYpOp»  YKPaWHCKMM  3aKOHOJa-
TEJEeM 3aKpelIeHO B 3aKoHe YKpauHbI
«O mpokyparype» u YIIK Ykpaunsl. Ot
J1Ba HOPMAaTHUBHO-NIPABOBBIX aKTa, JaBast
neGUHUIMI0 TepMUHA, NPAKTHYECKH Jy-
OJIMPYIOT APYT ApYyra, pacKpbIBasi €ro co-
JiepKaHue Yepe3 MepedeHb JOIKHOCTHBIX
JIMI[ OpPraHoB MpoKyparypsl. [To Hamemy
MHenuto, YIIK Vkpaunbl nomxen omnpe-
JICIIUTH TIPOKYPOpa KaK MPOLECCYaIbHYIO
¢urypy, ycranaBnubas (QyHKIMOHAIBHOE
Ha3Ha4Ye€HHE U CTaTyc MNpPOKypopa Kak
Y4acTHHUKA YTOJIOBHOTO CYJOIPOU3BOJ-
crBa. OnHOBpeMEHHO  (OPMYIMPOBKA
cTaryca INpoKypopa B OpraHM3alHOHHOM
aCIIEeKTE, TO €CTh KaK JOJLKHOCTHOTO JINIA
OpraHOB TPOKYpaTyphl, U HAJEICHUE €ro

COOTBETCTBYIOIIUMHU MTOTHOMOYHSIMHI
JIOJKHBI OCYIIECTBIAThCS 3aKOHOM YKpa-
nHbI «O TIPOKypaType.

ITonpITOXKMBAs BBIIIECKA3aHHOE, MOXK-
HO CJleJIaTh BBIBOJ, YTO IOHSTHE «IIPO-
Kypop» B YTOJIOBHOM ITPOHM3BOJICTBE Tpe-
OyeT 3aKOHOZIATEJIbHOM KOHKPETH3aluu.
HopMbl 3aKoHOAATENBHBIX AKTOB JIOJK-
HBI JIETAJIM3UPOBATHCSI BEOMCTBEHHBIMH
npukazamu [eHepanbHOro MpoKypopa
VYKpauHbl, UMH K€ JJOJKEH OMPEAEIAThCS
MOPSIIOK HA3HAYEHHSI U 3aMEHbI TPOKYPO-
pa, KOTOPBIH OyAeT OCYMIECTBIATH IIOIHO-
MOUHsSI B YTOJIOBHOM IIPOU3BOJICTBE.
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Summary

The article presents a comparative analysis between the international legal acts and
the legislation of Ukraine of non-pecuniary rights of incapable persons in family legal
relationships. The notion of incapability as a category of civil right is described. It is
grounded that the Ukrainian legislation provides deprivation of non-pecuniary rights
incapable persons, which do not meet international regulatory legal acts. In order to
bring Ukrainian legislation to European standards, proposed certain changes in the Civil
and Family law.

Key words: Family Code of Ukraine, family legal relationship, disability, non-
pecuniary rights.

AHHOTAIUA

B crarpe mpoBomuTCS CpaBHUTENBHBIH aHAN3 MEXIYHApOIHBIX HOPMAaTHBHO-
MIPABOBBIX AaKTOB C 3aKOHOAATEIILCTBOM YKPAWHBI IO BOIPOCY HEMMYIIIECTBEHHBIX MTPAB
HEJIeeCIIOCOOHBIX JIMI B CEMEHHBIX MPaBOOTHOIIEHHSX. PacKpbIBaeTCsl MOHSITHE «HETe-
€CI0COOHOCTE» KaK KaTeropus rpakJaHckoro rnpasa. OG0CHOBAHO, YTO 3aKOHOAATEIb-
CTBO YKpaWHbI MMPEAyCMaTPUBACT JIUIICHUE HEICeCIIOCOOHBIX JIHI[ CEMEHHBIX HEHMY-
[IECTBEHHBIX MPaB, YTO HE COOTBETCTBYET MEXIYHAPOIHBIM HOPMATHBHO-IIPABOBBIM
aktaM. C IesbI0 TIPUBEACHUS YKPAUHCKOTO 3aKOHOAATEIhCTBA K eBPOIEHCKIM Tpebo-
BaHUSAM IPEUIOKEHBI ONPEICTICHHBIC U3MEHECHUS B [ pak1aHCKOM KOJeKce YKPauHBI U

CemMeliHOM KofieKce YKpauHBI.

Kurouesnie ciioBa: CeMeiiHbli Kofieke YKpanHbl, CEMEeHHbIE PABOOTHOILICHUS, He-

JICeCII0COOHOCTD, HEMMYIIIECTBCHHBIC MIPaBa.

roblem Statement. International

legal acts provide that the right to
family is a human right. The Declaration
of Human Rights, that was adopted
and proclaimed by General Assembly
resolution of December 10, 1948 provides
that men and women of full age have the
right without any restrictions to marry and
to found a family [1]. Member states of
the Council of Europe, who have signed
the European Convention on Human
Rights also reported, that men and women
of marriageable age have the right to
marry and to found a family, according to
the national laws governing the exercise
of this right [2]. In addition, both of the
above regulations provides that every
person should have all right and all
freedom, regardless of any situation and
for using rights and freedoms shall be
secured without discrimination on any
ground. Unfortunately in some countries
and in Ukraine, including the most
vulnerable segments of the population
there are persons with mental health,
especially those who have limited
capacity. Convention on the rights of

persons with disabilities notes that any
incapable persons, whatever may have
been the origin, the nature and severity of
their injuries or limitations have the same
fundamental rights, the right to found
a family including their fellow citizens
of the same age and the right to live in
their homes [3]. That is, international
regulations stipulate that most of the
rights in the field of marriage and family
relationships are integral.

The purpose of this article is a
comprehensive study of the aggregate
family rights of incapable persons.

Scientific novelty of the research
lies in the fact that as a result of the study
revealed that recognition in Ukraine
incapacitated person, leads to a total limit
of its family law is irreversible and does
not meet the international obligations of
Ukraine.

Ukraine Family Law defines family
rights such as being closely related to a
person and therefore cannot be transferred
to another person. Traditionally family
law relationship is divided in to property
and personal which enforceable by
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individuals independently. However, the
uncertain situation in the implementation
of family relationships is presented for
incapable persons.

Disability — the category of civil law,
which is characterized by the loss of
ability to carry out individual civil rights
and responsibilities as a result of chronic
severe mental disorder, the consequences
of this applies to all types of relationships
and makes it impossible to be a member
of any law relationship.

In general, the problematic issues of
this study are the legal status of incapable
persons in family law relationship.
Analysis of the research indicates that
the viability and disability of persons
have been affected in the works of
AN. Almazova, 1V. Reshetnikov,
K.M. Holdokovskoyi, IN. Pyatiletova,
P.P. Zavorotko, T.V. Blinov
A.V. Ustalovoyi, M.H. Hutyz, and others.

Family relationship — this is one of
the most important spheres of human
activity. Recognition incapacity of a
person significantly affect his family
law relationship status. According to the
family law of Ukraine, family rights are
closely linked to a person and therefore
cannot be transferred to another person,
but until 2006, art. 14 of the Family
Code of Ukraine, it was assumed that the
family rights of the incapacitated person
performs his or her guardian. After making
changes to this article, the Family Code
of Ukraine, does not contain procedure
of incapacitated persons family rights,
which led to gaps in law, which can be
understood as an opportunity to personal
realization incapable person family rights.

Article 15 of the Family Code of
Ukraine indicates that the incapable
person is deprived from family non-
pecuniary duty and pecuniary duty
perform a guardian by the incapacitated
person.

Subjective duty can be considered as
a form measure and proper conduct of the
person, their duties of perform in various
ways: by performing active operations,
or vice versa, by refraining from taking
action. In the case of incapacity, it can
not perform the duties of non-pecuniary
nature: to raise a child, to represent its
interests, to marry, etc. [4].

Rights in family law can be divided
into two groups: property or pecuniary
and non-pecuniary. To non-pecuniary

concern: the personal non-pecuniary

rights of a spouses (right to maternity,
paternity, the right to respect for their
individuality, the physical and spiritual
development, the right to change of name,
the right man and wife on the distribution
of responsibilities and common issues of
family life, liberty and security of person,
etc.), the non-pecuniary rights of parents
and children (the right to determine and
change name of the child, the rights
of parents regarding the education
of the child, the rights of parents to
communicate, the right of parents to
protect the child, the right of parents to
determine the residence of a child) and
non-pecuniary rights of other members of
the family (grandmother and grandfather
right, great-grandmother and great-
grandfather on education grandchildren,
great-grandchildren, and their right to
protect grandchildren, brothers and sisters
right to communicate, etc.).

Implementation of moral and property
rights requires realization of voluntary
actions and provides that an individual has
to realise the significance of his actions and
control them. In result with recognition of
a family member as incapable problem of
realization non-pecuniary and pecuniary
rights of spouses, parental rights and the
rights of other relatives, appears.

Family Law Ukraine expressly
prohibited marriage by incapacitated
person. One of the conditions of marriage
— is voluntary, the person's consent is
not considered voluntary, if it is at the
moment of marriage was not fully aware
of significances of his actions and could
not control them. According to art. 39 of
the Family Code of Ukraine, marriage
declared invalid if it is registered to a
person who was incompetent at the time
of marriage. The action for annulment
may file a woman or a man, other persons
whose rights were violated because of
the registration of marriage, parents,
caretaker, guardian of an incapacitated
person, the guardianship authority if need
protection rights and interests child, a
person who adjudicated incompetent,
or a person whose capacity is limited.
According to the concerned person of
state civil registration cancels record of
the marriage registered with the person
who declared incompetent. Article 40 of
Family Code of Ukraine stipulates that act
freely can only fully competent person,
that is incompetent person, and the person
who was competent, but at the moment
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of marriage was suffering from a mental
disorder, and as a result couldn't fully
aware of the significance of his actions
and (or) could not control them, have no
right to marry. If the last base recognition
of marriage to be annulment consider in
relation to civil law, we can conclude that
in this case the Family Code of Ukraine
has greatly expanded the bases on which
the marriage by a court recognize to be
invalid in relation to the bases recognizing
the transaction invalid by a court on the
bases under art. 225 Family Code of
Ukraine. Unlike Family Code of Ukraine,
Civil Code of Ukraine stipulates that
the transaction is declared invalid if its
conclusion competent individual who
at the moment of its commission was
not fully aware of the significance of his
actions and (or) could not manage [5].
That is, in the case of forensic psychiatric
expertise in case of marriage annulment,
unlike the cases of recognition of
transactions invalid, expert solutions to
significant influence mental disorder a
person's ability to realise the significance
of their actions and manage is a base for
marriage to be annulment. Thus, Family
Code of Ukraine significantly restricts the
rights of people with mental health because
mental disorders that significantly affect a
person's ability to realise the significance
of his actions and control them, much
more than mental disorders completely
depriving a person of the ability to realise
the significance of his actions and control
them.

Based on the provisions of art. 107
Family Code of Ukraine, if a person is
recognized as incapable after marriage,
it is the basis for unilateral termination
of marriage in the Registry Office at the
request of a spouse, and the bases for
divorce unilaterally a court decision on
the recognition of a person incapable.
Divorce at the request of one spouse
may for the reason that the person is
incapable due to mental disorder are not
aware of their actions and cannot control
them. agreement. Although agreement
of incompetent person to divorce is not
required, divorce it may not be messaged.
These legal issues guardian incapacitated
person has no right to decide, he cannot
give consent instead of an incapacitated
person or object, as in this case it is a
purely personal relationship in which
detection will instead incapacitated
provided. Under art. 107 Family Code
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of Ukraine the right to apply to authority
of civil registration of the application for
divorce if the other spouse recognized
incapable is not mandatory and if it is not
implemented, the incapacitated person
will continue to have the status of spouse.
However, when a similar statement appeal
to the registry office, incapacitated person
unable to protect their non-pecuniary
rights of marriage [4].

Particular attention should be paid to
the issue of parental rights of incapacitated
person. The right for parenthood,
raising children, to protect children — is
inalienable natural rights that are assigned
to Constitution of Ukraine and art. 50
Family Code of Ukraine [6]. According to
family law parents protect and represent
the interests of their children and
complement their incomplete capacity.
Recognition of incapable parents, as
prescribed by law makes it impossible
to protect the interests of minor children,
and it is not about deprivation of parental
rights, because art. 164 Family Code of
Ukraine determine comprehensive bases
list of parental rights. Incapacitated
person actually  deprives  parental
rights, and over his child custody or
guardianship is established. Article 243
Family Code of Ukraine stipulates that
custody and guardianship is established
of children who were left without parental
care when parents died. Over parents
children established care if they are
deprived of parental rights or recognized
in the prescribed manner incapacitated
or partially capable. In this case, the
government takes care over the life and
health of a child by which violating rights
of their parents. In many mental disorders
ability to communicate is persists,
remains the core of the individual, no
aggressive tendencies, that there is no
reason to limit the parents rights to
contact with children, but the existence
of identical form and procedure for
recognizing a person incapable, making
it impossible implementation of parental
rights even those parents who could do
it. Family code of Ukraine stipulates
that if an individual is recognized as
incapable, it loses the opportunity to
acquire the rights and actions to perform
duties. That is, without his agreement
can be changed name of his child and
incapacitated consent is not needed and
when a child is adopted, that such a person
can ever be unable to communicate with

his own child. The legislature did not
consider the irreversibility of the adoption
procedure that can be conducted in closed
session with the inability to disclosure
of information concerning adoption.
According to the Civil Code of Ukraine
capacity can be restored if the reasons
of recognition the person as incapable
have fallen, but can happen when parents
capacity is restored, never be able to
educate their children. Furthermore, in
accordance with art. 281 Civil Code of
Ukraine with the consent of a guardian
can happen sterilization incapacitated
individual in the presence of medical and
social indications that generally deprives
opportunity to be parents [5].

The elements of the content capacity
of physical person are: right capacity
— the ability to independently carry out
transactions; tort ability — an opportunity
to bear financial responsibility; testament
ability — an opportunity to make a
will and be heir; trans capacity — the
opportunity to choose a representative
to represent himself; business capacity
— an opportunity to engage in business
activities; marriage and family capacity —
the ability to be a part of family relations.
Recognition of a person incapable
automatically eliminates its ability to be a
member of any relationship. Deprivation
of persons marriage and family capacity
not only deprives of his family property
rights, which makes her guardian, but
eliminates its ability to carry out non-
family rights, which causes to irreversible
circumstances.

Deprivation of family rights — is a
violation of the constitutional right for
a family and violation of the right to
found a family, which provides Universal
Declaration of Human Rights. It is
understandable the limitation of family
property rights of incapacitated person,
but it is not permissible limitation of
non-pecuniary family rights, since it
involves an irreversible consequence and
not answer the historical formation of
the “incapability” legal category. Since
this situation did not meet international
standards for the protection of family
rights in general and makes impossible
the constitutional principle, would be
appropriate to provide in Family code
of Ukraine restricting property family
rights and inability to limit non-pecuniary
family rights. That is, non-pecuniary
family rights of incapable should do

MARTIE 2015 || 4

independently. Value Rights of the
Child on the proposed changes requires
a separate study, which together will
propose appropriate amendments to the
Family Code of Ukraine.

Conclusions. Thus, by comparing
the result of international legal acts of
legislation of Ukraine established the
following. International regulatory acts
not provided admissibility limiting the
rights under any discriminatory grounds
and on the basis of the presence of
disability. Domestic legislation involving
deprivation of incapable persons family
moral rights that does not meet the
obligations that took over Ukraine ratified
international instruments above. In order
to bring domestic legislation to European
requirements, proposing in Civil and
Family Law changes of this nature, “non-
family law incapacitated person can
exercise alone or under the control of a
guardian, the court must establish that”.
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Summary

In this article division of violation of terms into forms and also arrears in intermediary contracts on types by the common criteria
which are close for civil and commercial law. There is also described division on the basis of specific peculiarities of intermediary
contracts. The author analyzes discrepancies of the Ukrainian legislation. He applies a scientific method of the comparative analysis,
giving examples of stipulation of similar legal relationship in other countries. The author also offers his own proposition of one of the

articles to the Civil code of Ukraine.

Key words: arrear, intermediary contracts, term, creditor, debtor.

AHHOTAUUS

B crarpe npon3BoauTes NeNeHne HapyIIeHUsT CPOKOB Ha (POPMBI, a TaKKe IMPOCPOUKH B TIOCPEAHUIECKUX TOTOBOPAX HAa BUABI KaK
110 OOIIETTPU3HAHHBIM KPUTEPHUSAM, KOTOPBIC PUCYIH TPAXKTAHCKO-TIPABOBON U XO3SIHCTBEHHO-TIPABOBOM OTPACIIsIM MpaBa, Tak U Ha
OCHOBaHUH TeX, KOTOpble HauOosee XapaKTepHbl IMEHHO MOCPEAHUYECKUM JO0TOBOPaM. AHAIM3UPYIOTCS HECOOTBETCTBHS YKPAUH-
CKOro 3aKOHOJaTeNnbCTBa. [IpuMeHeH Hay4yHbIM METO/ CPaBHUTEIBHOTO aHAN3a, IPUBOIATCS IPUMEPH] YPEryIHpPOBaHUs aHAJIOTHY-
HBIX IIPaBOOTHOIICHHUH B APYTruX cTpaHax. IIpemioskena aBTopekast pelakiys CTaTby I pask1aHCKOTO KOJIeKca YKPAHHEL.

KiroueBble c10Ba: mpocpouKa, TOCPEAHUIECKUE JOTOBOPEI, CPOK, KPEAUTOP, TOJKHUK.

Honaﬂomca npobiembl. Cro-
POHBI  OCYIIECTBIISIIOT ~ CBOHM
CcyObeKTHUBHBIE TpPaXXTAHCKUE IpaBa M
HCITONTHSIOT TPaXXTaHCKUE 005S3aHHOCTH
B IpejienaX CpPOKOB, YCTaHOBICHHBIX
JIOTOBOPOM, 3aKOHOM, OOBIYaeM JeJio-
BOro 00OpOoTa WM pelIeHHeM Ccyja.
KoneunsiM pesynabratoM (MOCIEICTBU-
SIMH) OCYIIECTBICHUE MPaB M BBIMOJ-
HEHHUsl OO0S3aHHOCTEH, CIEenyIOMUX H3
00513aTeNbCTBA, SBISICTCS WX BBHITOJIHE-
mue. llocienHee sBIAETCS KETaECMBIM
pesyapTatoM s CcTopoH. JlocTmike-
HHE JTOTO pe3yNbTaTa SIBISIETCS HEeNbI0
cTopoH obOs3arenscTBa. besycnoBHO, B
M000M JTOTOBOPHOM 0053aTeNbCTBE, B
TOM YHCIIE U MOCPEIHUYECKOM, BaXKHO,
4TOOBl TpaBa W OOS3aHHOCTH CTOPOH
peaTu30BBIBAIUCHE CBOEBPEMEHHO, a
00s13aTebCTBA B ICJIOM BBIMOJHSIIHCH
B yCTaHOBIEHHBIH cpok. OpHako Ha
MpaKTHKE TMPUICPKUBATHCSA BBINICYKa-
3aHHOTO MPUHIIMIIA HE BCErJa yaaeTcs.
ITosTomy BO3HHKAaEeT HEOOXOIUMOCTH
OCHOBATEIBLHOTO HCCICAOBaHUS KaTe-
TOPUM HapyUIeHHWs] B IMOCPEIHUIECKUAX
JIOTOBOpAX.

Cocrosinne uccjaenoBanusi. [lons-
THE HapyIICHHs CPOKOB B MOCpPEIHHYE-
CKHX JIOTOBOPax B pa3HOE BpeMsl Hcclie-
JI0OBAJIOCh TAKMMH yUeHbIMU, Kak B.A. Ba-
cunbeBa, E.A. 3BepeBa, B.B. Jlyus,
ALIl. ITeuensrit, M. /1. [Tnentok, @.K. Ca-
BUHBU. BMmecTe ¢ TeM, 1o HamemMy MHe-
HUI0, (POPMBI HAPYIICHHUS CPOKOB B IO-

CPEeIHUYECKUX JIOTOBOPAX OCTAIHCh BHE
TI0JISl 3PEHUS YUCHBIX.

Leabi0 cTaTbu sBISETCS BBISBIC-
Hue (GOpM HAapyIICHHH CPOKOB B IO-
CpPEIHUYECKUX JOTOBOPAX 3a 3aKOHOJA-
TEIBCTBOM YKpPAWHBI.

H3ii0:keHHe OCHOBHOIO MaTepH-
ana. Hapymenust B o0s3aTenscTBe yc-
JIOBHSA O CpPOKe MMeeT JBe (OpMbI: 10-
CpPOUYHOE BBINIOJIHEHUE U IIPOCPOYKA HC-
MIOJTHEHUS.

Uro kacaeTcsi mepBoil (HOpMBI, TO
IPOXJAHCKUH 3aKOH IO3BOJIAET JI0-
CpPOYHOE HCIOJIHEHUH 0053aTeNbCTBa,
€CcIM MHOE He IPEAyCMOTPEHO JI0TOBO-
pOM, aKTaMH Tpa)kJaHCKOTO 3aKOHOJa-
TeJIbCTBA WM HE CIELyeT U3 CyIlecTBa
00s13aTeIbCTBA WIIM 00BIYAEB JEIOBOTO
obopora. Takoif BBIBOJ OCHOBBIBACTCS
Ha HOpMe, 3aKperieHHoM cT. 531 I'pax-
JIAHCKOTO KoJeKca YKpauHbl (naiee —
I'K Ykpaunsl), KoTOpasi ycTaHaBIHUBaeT
MPE3YMIILUIO OCPOYHOTO BBIMOIHEHHS
o0s13aTenbCTBA. YKa3aHHAst MPE3yMIIIHS
MPEOCTABIACT JAOJDKHUKY allbTepHATH-
By HCIOJIHEHHUs 00s3aTenbcTBa 0O B
YCTaHOBJICHHBIII CPOK, JHOO TOCPOYHO.
Kak otmeuaer B.B. Jlyms, Bompoc mo-
CPOYHOTO HCHOJIHEHHUs 00513aTenbCTBA
pemraercs B paBHOM CTENMEHW Kak JUIs
¢u3nyeckux JUI (B TOM YHCIIE TIpea-
MpUHUMATENCH), TaK W IOPUAMYCCKUX
mun (4. 5 ¢1. 193 X03iCTBEHHOTO KO-
nekca Ykpaunbsl (naisee — XK VYkpan-
Hel)) [1, c. 100]. DTu 3aKOHOIATENIBHBIE

MOJIOKEHHUST TPU3BaHBl IPEKAE BCETO
o0ecreynTh MHTEPECHhl JOJDKHUKA, I10-
CKOJIBKY TIPH OMpPEJEICHHBIX yCIOBUSIX
MOCJIETHEMY MOXKET OBITh peHTaOeIbHO
BEITIOJTHUTH 00s3aTeNIbCTBA MPEXKIEBpe-
MEHHO, YeM JKJIaTh HACTYIIJICHUS yCTa-
HOBJICHHOTO JJOTOBOPOM CPOKA.
HeBrimonHenne 10roBOpHOTO 00s-
3aTeNIbCTBA B YCTAHOBICHHBIH CPOK
KaK JOJDKHUKOM, TaK U KPEJUTOPOM B
LUBWINCTHKE Ha3bIBaeTCid IPOCPOY-
KoH. 'paxxpaHCKuil 3aKOH HE JaeT HaMm
o0mieit neUHUIINN TIOHATUS TPOCPOU-
ku. Bmecte ¢ tem B I'K Vkpauns! 3a-
KPEIUICHBI ONPEICNICHUsI €ro BUAOB —
«IIPOCPOYKH JOIKHHUKA» M KIIPOCPOUKH
Kpeautopa». Tak, MOIDKHUK CUHTAETCS
MIPOCPOUYMBIINM, €CIIH OH HE MPUCTYIINIT
K BBITIOJHEHUIO 0053aTeNbCTBA HMIIN HE
BBITIOJTHIII €r0 B CPOK, YCTaHOBIICHHBIH
JIOTOBOPOM MJIM 3akoHOM. IIpocpouxa
JIOJDKHUKA HE HAcTyIlaeT, eciu o00s3a-
TEJIbCTBO HE MOXET ObITh MCIIOJIHEHO
BCJICJICTBHE  IPOCPOYKH  KpEIUTOpA
(4. 4. 1,4 ct. 612 'K Ykpaunsi u ct. 220
XK VYkpaunsl). Takke yCTaHOBIEHO,
YTO KPEIUTOpP CUUTACTCS MPOCPOUHB-
IINM, €CJIH OH OTKa3ajcs MPUHITH HaJ-
JeKaliee MCIOIHEHUE, MPEIOKEHHOE
JOJDKHUKOM, WJIM HE COBEPIIMI JIeH-
CTBHH, YCTAHOBIIEHHBIX JOTOBOPOM, aK-
TaMH I'PaXkJJaHCKOTO 3aKOHOJATeNIbCTRA,
KOTOPBIC CIENYIOT U3 CYyTH 00s3aTeib-
CTBa WM 00ObIYAEB JIEJOBOrO 000poTa
U K COBEPLICHUIO KOTOPBIX JOJKHUK HE
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MOT HCIOJIHUTH CBOM moar (4. 1 ctT. 613
I'K Vkpaunsl u u. 1 ct. 221 XK Ykpaun-
Hbl). B cinywyae oTkaza kpeauTopa Bep-
HYTb JIOJIFOBOH JOKyMEHT WM BBIJATh
pacmucKy MOKHMK MMEeT IpaBo 3a-
JIepXKaTh BBIMOJIHEHHE 0053aTeNbCTRa.
B »sTOoM ciiydyae HacTymaeT mpocpodka
kpeautopa (4. 4 ct. 545 I'K Vkpaunsi).

Cratbst 314 'K P®, B omiimune oT
OTEYECTBEHHOTO I'PAKIAHCKOTO 3aKOHAa,
3aKpeIuIsieT JIerajJbHOe OIpe/elieHue
MPOCPOYKH, TOJ KOTOPOH IOHHUMAET-
csl HapylleHHe 00S3aHHOCTH Iepelarb
OTIPEJICNIEHHYI0 BElllb, BBINOJIHUTH pa-
00Ty WJIM OKa3aTh YCIYTy B IPeIycMO-
TPEHHBIH JIOTOBOPOM CPOK WM B pas-
YMHBIH CpPOK MOCJIE€ BO3HHUKHOBEHUS
obsi3aTenbcTBa. [1ono0HYI0 1ehUHULINIO
MOHATHS TPOCPOYKH  IPETOCTABISIET
n A.A. 3BepeBa, 100aBUB B IEpEUCHD
HapyHIeHHH [oira OIjiaTry IeHEKHOM
cymmbl [2, c. 130]. CymecTBeHHBIM
HEJIO0CTAaTKOM JTHX ONpPEJSICHUH SBIIS-
eTcs TO, YTO INPOCPOYKA HCIOTHEHHMS
00s13aTebCTBA CBOAMTCSA K IPOCPOYKE
BBINOJIHEHUA ~ OTJENIbHBIX  00s3aHHO-
cTell JOMKHUKAa U, COOTBETCTBEHHO,
HE Kacaercs IMPOCPOUYKH CO CTOPOHBI
KpeauTopa.

ITo muenuto B.B. Jlyns, npocpouka —
9TO HEBBINTOJIHEHNE 00s13aTeNIbCTBA B 00-
YCIOBJICHHBIA CpoK [3, ¢. 85]. Dra me-
(huHUINS, HECMOTPS Ha CBOIO JIAKOHWY-
HOCTb, OUEHb yJauHa M YHHBEpCaJbHa,
TO €CTh MOJXOIUT KaK K MOHSATHIO MPO-
CPOYKHM JOJDKHHMKA, TaK M K MPOCPOUYKE
kpeautopa. CTep:KHEBBIM IPU3HAKOM
MPOCPOUYKHU SBISETCA TO, UYTO Hapylle-
HUe 00s3aTeabCTBA 3aKII0YAeTCs B 0€3-
JIeUCTBUU CTOPOHBI U MPHUBOAUT K He-
CBOEBPEMEHHOMY BBITOJIHEHUIO.

A.Il.  Tlewenslii paccMmaTpuBaer
MIPOCPOUYKY IO OTHOUICHWIO K BBINOJ-
HEHHUIO JIOTOBOPHOTO 00s3aTeNbCTBA B
IIByX acCHeKTaX: a) KaK BUJIOM3MEHEH-
HbI ropuandeckuil pakr (Gakruueckuii
COCTaB), a TOYHEE MPOIOIDKAIOIIHIACS
IOpUANYECKU  (aKT, KadyeCTBEHHOM
XapaKTePUCTUKOH KOTOPOIo SIBIISETCS
TO, YTO OH INpPEJCTaBIsAeT COOOW Hapy-
LIEHHE JOTOBOPHBIX YCIOBHUIl O cpoke
(0OBIYHO HapyIllICHHE BBIpaXKaeTcs B
IBYX (hOopMax: HEBBIIIOJIHEHUE U HEHA[-
Jexaniee MCIOTHEHHE 0053aTenbCcTBa);
0) KaK COCTOSIHHE, B KOTOPOE TOMagaeT
JIOJDKHUK 10 OKOHYAHUH CpPOKa HCIIOJ-
HeHus oOs3arenscTBa. PaccMarpuBas
MIPOCPOYKY KaK CIOXKHBIN FOPUANYECKHH
(hakT, aBTOp CUUTAET, YTO B COCTAB TPO-

CPOUYKH JOJUKHBI OBITH BKIIOUCHBI TPHU
IOpUINYECKUX (aKTa: HaIUYHe MEXIY
CTOPOHAMM JJOTOBOPHBIX OTHOILCHHIA;
HACTYIJICHUE CPOKa MCIIOJIHEHHUs 00s-
3aHHOCTH; HEBBINIOJIHEHHE CTOPOHOM
obsizaTenbcTBa B Cpok [4, c. 47-48].
C TakuM YTBEp:KIEHHEM MOXHO OBLIO
OBl COMIACUTHCS, €Cliu Obl HE OTHece-
HUE CpOKa K IOpHUANYECKOMY (aKTy,
4yTO HemnpaBwiIbHO. KpoMe sToro, Takoe
BBIJICJICHUE CPOKa SIBISICTCS JIMIIHUM,
MOCKOJIbKY TYOIHPYeT «TpeTHi hakT» —
HEBBIIIOJHEHUE CTOPOHOW 00s3areb-

CTBa B CPOK.
TlonaTne mnPOCPOYKH IOPOKIACT
OIpeJICJICHHbIC ~ HETaTHMBHO-IIPABOBBIC

nocneacTBus. [Ipocpouku u mpaBOBBIE
MOCTEACTBUS HAXOAATCS B MPSAMOU MPHU-
YUHHO-CJIEACTBEHHON CBSI3U: MPOCPOU-
Ka MOPOXKJACT MPAaBOBEIE ITOCIEICTBHS,
HaIpaBJIeHHBIE HA PECTUTYINIO NMYIIIe-
CTBEHHOW c(epsl CTOPOHBI, IIpaBa U 3a-
KOHHBIE HHTEPECHl KOTOPOI B pe3yibTa-
T€ 3TOro HapylieHbl. DaKT HAX0XKIACHUS
[IPOCPOYKHU B HEOTPBIBHOW JeTEepMHUHA-
LHUU C UX IPaBOBBIMHU IOCIEACTBUIMHU
HE MOT He OTPa3UThCs Ha 3aKOHOJAaTeb-
HOM MEXaHU3ME€ HX YPErYIHpPOBaHHS.
HecmoTpst Ha TO, 4TO mMOHATHE TPO-
CPOYKH U TPABOBBIE MOCIEACTBHUS TEO-
PETUYECKH MOXXHO paccMaTpuUBaTh Kak
CaMOCTOSITEIbHBIC TPaXKJTaHCKO-TIPABO-
Bble (DEHOMEHBI, 3aKOHOJATENb IIpe-
noyen nocienuue. Ha 3To ykassIBaeT u
Ha3BaHue 1. 51 I'K Ykpaunsr: «IIpaBo-
BbIE TIOCIIEACTBHS HapylleHus o0s3a-
TenbcTBa. OTBETCTBEHHOCTh 3a Hapy-
LIEHUE», HOPMBI KOTOPOM 3aKperuisioT
MOHATHE MPOCPOUYKU AOKHUKA U MPO-
cpouku Kpeautopa (cT. cr. 612 u 613
I'K Vkpaunsl). AHamornyHasi CUTyaIus
U B XO34HCTBEHHOM 3aKOHE: CT. CT. 220
n 221 XK YkpanHbl, Kacaloumecs mpo-
CPOYKM WCHOJTHEHHS 00513aTeNbCTBa,
MOMENICHBl B TJ. 24 10X Ha3BaHHEM
«OO0mnire OCHOBaHUSI OTBETCTBEHHOCTH
YYaCTHUKOB XO3SHCTBEHHBIX OTHOIIIE-
Hui». O mpuOpUTETE IPaBOBBIX II0-
CIEeACTBUN HaJ coJAep KaHUEM MPOCPOU-
KU CBUAETEIBCTBYET U TO, YTO B OJJHOM
U3 3THUX KOAEKCOB HE COAEPKUTCS 3a-
KOHHOTO OIpEJEeICHUsl MOHATUS CaMOi
MIPOCPOYKH.

B nurteparype BbICKazaHO MHEHHE,
YTO TPOCPOYKA U €€ MPABOBHIC MOCIE-
CTBHS CHPABEIJIMBO 3aHUMAIOT MECTO
Cpenu HOPM, pETYIHPYIOINX OTBET-
CTBEHHOCTh 3a HapylIeHHe 00s3areib-
crBa. Tak, ®.K. CaBuHbBM OTMEUaJ, 4TO
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y4€HHE O MPOCPOYKE JOJKHO OBITh M3-
JI0)KEHO B HEPA3PBIBHOH CBSA3M C yUEHH-
eM 0 mpeoOpa3oBaHUHU OIHOrO 00s13a-
TEJIbCTBA B IPYroe (To €CTh ¢ Y4CHUEM O
npeoOpa3oBaHUK OCHOBHOTO 00s13aTelb-
CTBa B 0053aTEIbCTBO 1O MPUMEHEHHUIO
Mep OTBETCTBEHHOCTH), a HE B CBA3H C
Y4eHHEM O CpPOKE HCHOJHEHHS 00s3a-
tenbeTBa [5, ¢. 355]. Takas mo3unus c
TEXHHUKO-IOPUINIECKOW TOUYKH 3PEHUS
MPEICTaBISIETCST IPUEMIIEMOH U JUTSI CO-
BPEMEHHOW OTEUECTBEHHOH TIpax/aH-
CKO-TIPaBOBOIl HAayKH.

Wrak, moHATHE NPOCPOYKH JCIUT-
cs Ha nABa BHJA (MO CTOpOHaM 00s3a-
TEJNbCTBA): MPOCPOYKA JIOJDKHUKA U
nmpocpouka kpeautopa. Kak ormeuaer
H.JI. IlneHiok, eciau OUEHUBATH MPO-
CPOUKY JTOJDKHHKA WM KPeIuTopa, cie-
IyeT CpaBHUBATh YCTAHOBIICHHBIE 3a-
KOHOM HJIM JIOTOBOPOM ITOCJIEI0BATEIb-
HOCTb U CPOKH BBITIOJTHEHHSI CTOPOHAMH
CBOMX O05I3aHHOCTEI, a TakXke paKkTHde-
CKOe Hajn4ue (WIN OTCYTCTBUE) TAKOTO
HCIIOJIHEHUSI B ONPEAEICHHBIH CPOK
[6, c. 120].

Iocpennnuecko-qoroBopHoe  00s-
3aTeNIbCTBO  SIBJISIETCS  JIByCTOPOHHUM:
Ka)x/1asi U3 CTOPOH OJHOBPEMEHHO BbI-
CTyHaeT U Kak JOJDKHHUK, U KaK KpeIu-
Top. UToObl M30€XKaTh MyTAHUIBI NPH
HCCIeIOBAaHUN PA3HOBUIHOCTEH TMpPO-
CPOYKH, MBI OyJeM paccMaTpuBaTh J0-
BEpPUTENSI UCKIIOYUTEIFHO KaK Kpeau-
Topa (IIPaBOMOYHYIO CTOPOHY), a IOBe-
PEHHOT0 — KakK JOJDKHHKA (00s3aHHYIO
CTOPOHY).

Ilog mpocpoukoil JOKHHMKA MOHU-
MaeTcsi HECOBEPIICHHE TTOCIESIHUM JIeH-
CTBHIi, HalpaBJICHHBIX Ha HaJJIeXKallee
HCIOJIHEHUE 0053aTeNIbCTBA B YCTAHOB-
JeHHBIH Cpok. B coorBercTBHM C u. 1
cT. 612 'K VkpauHBI JHOKHUK CYHTa-
€TCsl MPOCPOUYUBIINM B ABYX CIIydasX:
1) ecnu OH He MPHUCTYNHJ K BEHIIOTHE-
HHUIO 00s3aTelIbCTBA; 2) HE BBHITIOIHUIT
€ro B CPOK, YCTaHOBJICHHBIH JIOTOBOPOM
nnu 3akoHoM. Kpome aToro, B cooTBeT-
crBuu ¢ 4. 1 cr. 10 3akoHa YKpauHbl
«O 3amuTe npaB noTpeduTenen» npea-
YCMOTpEH TPETUH Ciiyyaid, ecau HCHO-
HUTEIb CBOCBPEMEHHO HE NPUCTYIHI K
BBITIOJIHEHHUIO 0053aTEIBCTB IO JIOTOBO-
Py WIM BBIIOJNHSAET PabOTy HACTOJBKO
MEJJICHHO, YTO 3aKOHYHTH €€ B OIpese-
JICHHBIH CPOK HEBO3MOXKHO [7, c. 379].
[IpuBeneHHbIe ciydau SBISIIOTCS TIPHU-
MepaMH HEHCITOJIHEHUsI 0053aTenbCcTBa
W ero HeHaJUIeKaIlero HWCIOTHEHMS.
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IIpocpouka NOKHMKA HE HACTyHaer,
ecin 00s13aTeNbCTBO HE MOXKET OBbITh HC-
MIOJIHEHO BCIEJICTBHE IMPOCPOYKH Kpe-
nutopa (4. 4 ct. 612 'K Ykpaunser u 4. 3
cT. 220 XK Ykpausnsr).

Crnenyer OTMETUTh, 4TO B CT. 220
XK VYkpawmHsl BoOOImE OTCYTCTBYET
OTpesieIeHue TMPOCPOUYKH  JOIKHHKA,
B TO ke Bpems B cT. 221 XK Vkpaunsl
COICPIKUTCS OIPEJCIIEHHE IPOCPOUKH
kpeautopa. Takoil MOIOBMHUYATHINA 3a-
KOHOJATeJIbHbIH MOAXO0A TPYAHO UeM-
1100 000CHOBaTh, BE/lb KaK MPOCPOUKA
KpEeIUTOpa, TaK U MPOCPOYKA JOIDKHUKA
SIBISIIOTCSL  PAaBHO3HAUHBIMU  T'PaXKIaH-
CKO-IIPABOBBIMHU SIBICHHSIMHU.

VYuuTeiBas 3TO, NpeAsaraeTcsi BHe-
ctu gononHeHus B ¢T. 612 'K Ykpaunst
U U3JI0KUTD €€ B CIIEAYIOIIEH pelaKIiu:
«JIoMmKHUK cUNTaeTCs MPOCPOUUBIIHM,
€CJIM OH HE MPUCTYNWI K BBITOJIHEHUIO
00s13aTeIbCTBA  MJIM  HECBOECBPEMEHHO
MPUCTYIIWII, WM BBINOJHAET pabory
(mpenocTaBisieT yCIyry) Tak MeIJIeH-
HO, 4TO 3aKOHYMTbH €€ B OIPE/CIICHHbIH
CPOK CTAaHOBUTCS HEBO3MOXHBIM, MIIH
HE BBINOJIHWI 0053aTeNIbCTBA B CPOK,
YCTAHOBJICHHBIH JOrOBOPOM WJIM 3a-
KOHOM». AHAJIOTHYHO CIIeyeT H3JI0-
KUTh U HOPMY, IPETyCMOTPEHHYIO 4. |
ct. 220 TK YkpauHsl, 4To 1210 ObI BO3-
MOXHOCTb OJJUHAKOBO TOJIKOBATh OJIHO U
TO K€ MOHSATHE B POACTBEHHBIX OTpac-
JISIX 1IPaBa U cei1ano Obl HEBO3MOKHBIM
BO3HHUKHOBEHHE ITPABOBBIX OMIMOOK.

OCHOBHOH 00513aHHOCTBIO TIOBEpEH-
HOTrO-ZI0JDKHUKA 110 TOCPEAHUYECKHM
JIOTOBOpaM SIBJISIETCA HPEAOCTaBIICHHE
yCIyrH mpaBoBoro xapakrepa. Coorer-
CTBEHHO, €r0 HEBBIIOJIHEHHE WM He-
HaJJIeKallee BBHINOJIHEHHE B YCTAHOB-
JIEHHBIH CPOK CUUTAeTCs MPOCPOYKOI
nosepeHHoro. Ilpumepom mpocpouku
MTOBEPEHHOTO-JI0JKHUKA MOXKET OBbIThH
Cilydaii, KOrJia KOMUCCHOHED HE 3aKIIo-
YaeT B yCTAHOBJICHHBIH CPOK CHEJIKY C
TPETBUM JIMIIOM WJIM KOT/a YIPaBJIsio-
M 110 JOTOBOPY YIPAaBJICHUS UMYyIIe-
CTBOM HECBOEBPEMEHHO IPUCTYIAET K
OCYIIECTBJICHUIO YIPABJICHUS HMYIIe-
CTBOM.

CTOUT 3aMETUTH, YTO B JOTOBOPAX O
BBINIOJIHEHUH PAa0OT MJIM OKa3aHUH YyC-
JIyT, €CJIM UCIIOJIHUTEIb CBOEBPEMEHHO
HE NPHUCTYNHJ K BBHIMOJTHEHHIO 00s3a-
TEJBCTB 10 JOTOBOPY HIIM BBINOJHSET
paboTy HACTOJNBKO MEIUIEHHO, YTO 3a-
KOHYMTB €€ B OIPEACICHHBIA CPOK CTa-
HOBHUTCS HEBO3MOXHBIM, IOTpeOHUTENb

HUMEeT NpaBO OTKa3aTbCs OT J0roBOpa
0 BBINTOJIHEHUHU paboT (OKa3aHUH YCIYT)
u TpeboBaTh BO3MEIICHHs YOBITKOB (CT.
10 3akona Ykpaunsl «O 3ammure mnpas
norpebuTenei»). DTO 3aKOHOIATEIb-
HOE TIOJ0XKEHHE B MOJIHON Mepe MOXKET
MPUMEHSTBCSA M K MOCPEAHUYCCKHM J10-
TOBOPaM, KOTOPEIE SIBISIOTCS] PAa3HOBU/I-
HOCTBIO JOTOBOPOB O IPEAOCTaBICHUU
ycuyr. Takum o0pa3oM, 3aKOHOIATEIb
3aKpenui JKeCTKYI0 CaHKIIMIO, MpUMe-
HSAEMYIO K JIOJKHUKY, KOTOPBIH IpOCpo-
YHJI HAYaJI0 WIIM OKOHYaHUE PabOThI MU
OKa3aHWi YCIyru. MHBIME cioBamu,
JIMII0, KOTOPOE IPEeNOCTABISAET YCIy-
I'l, HECET OTBETCTBCHHOCTb HE TOJIBKO
B Cllyyae HAaCTyIUICHHS peajbHOH Hpo-
CPOYKH MPEIOCTABICHHUS YCIYTH B yCTa-
HOBJICHHBIH CPOK WJIM IIPU HapyIICHUH
CpoKa Hadajga MpPEIOCTaBICHUS YCIy-
I'fl, HO W KOTJ[a B XOZ€ IPEI0CTaBICHHIS
YCIIYTH CTaJ0 OYEBHJHBIM, YTO OHA HE
OyZer mpeaocTaBiIeHa B IIPEyCMOTPEH-
HBII CPOK.

B norosopax o nmpeaocTaBiIeHUH yC-
JIYT YKa3aHHas «OYEBHJIHOCTb MPOCPOU-
KH» MOXET IOPOJIUTb CIIOPbl MEXIY
YCIYTOHoJIy4aTesieM M yCIyrojaTeiem,
MIOCKOJIbKY 3aKOH HE YCTaHaBIIUBACT,
KakuM 00pa3oM U KTO JIOJKEH OIpese-
ISTh TOT (DAKT, 4TO Ha ONPEJEICHHOM
JTane OKa3aHUs YCIYrd IOCTH)KEHHE
KOHEYHOIO pe3yJIbTaTa B yCTAHOBIICH-
HBIM CPOK HEBO3MOKHO. Mcxons u3 mo-
CTPOCHHUS CTaThH ¥ 3aKOHOB JIOTHKH, OTO
JIOJDKEH J0Ka3blBaTh CaM yCIyromnoiy-
4arelib, HOCKOJIbKY HMEHHO OH CUHTACT,
YTO MUMEET MECTO MPOCPOYKA CO CTOPO-
HBI yciyroparens. B To ke Bpems Ha
[IPAKTUKE B YCIYTOIOJIy4YaTelsi MOMKET
CJIOKUTHCS JIOKHOE BIICUATIICHUE O TOM,
YTO €CJIM YCIYroAaTeIb HeCBOEBPEMEH-
HO HPUCTYIHJI K HPEAOCTABICHUIO YC-
JIYyT'H, TO OH HE CMOXET CBOEBPEMEHHO
ee npegocraButh. Kak ciencrsue, yciy-
rOIoJTydaTesib OECIIPHUYNHHO OTKAXKETCS
OT JIOTOBOpa B OJHOCTOPOHHEM IOPS-
Ke, a yCIIyrojaresb HeclpaBeinBo Oy-
JIET TOJIBEP)KEH MaTepHaIbHOMY YIIep-
Oy, B TO BpeMsl Kak IepBbIi, He Oyaydu
npodeccrHoHazoM, MOXET OInOaThCs B
€ro BO3MOXXHOCTSIX U CIIOCOOHOCTSIX.

Hopma, mnpenycmorpennas ct. 10
3akona Ykpaunsl «O 3amure mpas Io-
TpeOureneit», ¢ TEOPETUICCKON TOUKH
3peHHsT MOKET NMPUMEHSATHCS M K J0T0-
BOpaM O TIPEAOCTABICHUM MHOCPEIHH-
YECKHUX YCIIYT, OJTHAKO C MPAKTHYECKOI
TOYKH 3PCHUS €€ TIPUMECHEHHE SIBIISCTCS

HEyMECTHBIM. DTO OOYCIIOBIEHO TEM,
4TO B 3TOM JOrOBOPHOM THIIE TpeIyc-
MOTPEHO MPaBO HA HEMOTHBUPOBAHHBIH
OJHOCTOPOHHHI OTKa3 OT JOroBopa 6e3
npeaynpexaeHus (HampuMep, J0TOBOP
HOPYYCHUS] MU JOTOBOP KOMHCCHH 3a-
KJIFOUEH Ha OMpPEACIICHHBIH CPOK). DTO
3HAUUT, YTO JOBEPHUTENh BIpAaBE B JIIO-
6oe Bpems 0e3 HacTymieHus (axra Ha-
PYLICHHUS, B TOM YHCIIC IPOCPOUKH, Oe3-
OCHOBATEJIBHO OTKa3aThCsl OT JOTOBOpPA
B OIHOCTOPOHHEM Hopsiake. YToObl 10-
FOBOP CYMTAJICS MIPEKPALICHHBIM, 10Be-
PHUTEIN0 TOCTATOYHO TOJBKO COOOLIMTH
(Bpy4uHuTh cOOOLIeHHE) 00 ITOM MOBe-

pPEHHOMY.
IIpu mpocpouke UCHOTHEHUS 00s-
3aHHOCTH  HACTYMalT COOTBETCTBY-

IOIUe TIPABOBBIC IOCIEACTBHUSA Hera-
THBHOTO XapakTepa. 3aKOHOAAaTeldh He
JTaeT OTIPEAENICHUs] TAKUX IMOCIEICTBUH,
onHako mepeudncisier ux B cr. 611 'K
Vkpannsl: 1) npekpamieHne o0s3aTeinsb-
CTBa BCJEJICTBHUE OJHOCTOPOHHETO OT-
Kaza oT 00s3aTeibCTBA, €CIU ITO yCTa-
HOBJIEHO JIOTOBOPOM WM 3aKOHOM, WM
pacTopKeHHE J0roBopa; 2) M3MEHEHHE
yCIIoBHI 00s13aTenbCTBa; 3) yIuiara He-
ycToliku;, 4) Bo3MelleHHE YOBITKOB U
MOpajgpHOTO Bpena. Bce yka3zaHHEIE
MOCIECTBUS ABIAIOTCSA crocobaMu 3a-
IIUTHI TPAXXTAHCKUX MPaB U HHTEPECOB,
IpUYeM HUX MepedeHb He SBISETCS HC-
YEePIIBIBAIOIIHM.

BrimieHa3BaHHbIe  MTpaBOBBIE  T10-
CIEJCTBUS SIBISIOTCS HETAaTUBHOM pe-
aKLuel Ha GakT HapyLIeHus 00s3aTelb-
CTBa, B TOM UHUCJIE IPOCPOUKY. YCIOBHUS
U HOPAZOK UX MPUMEHEHUs 3aBUCHUT OT
X TPaBOBOW MPHUPOJBI: OAHU U3 HUX
SIBJIAIOTCSI MEpPaMU OTBETCTBEHHOCTH,
Ipyrue — MepaMU OIepaTHUBHOTO BO3-
JIeUCTBUS.

JlpyruM BHIOM TIPOCPOYKH  SIBIIS-
eTCs TPOCpPOYKa KpeauTopa, KOTOpast
HMeeT MECTO, KOTJa IMOCJIeHUI HE BEI-
MTOJIHWJI B YCTAHOBIIEHHBI CPOK BO3JIO-
JKEHHOM Ha Hero o0si3aHHOCTH. Tak, co-
macHo ctr. 613 'K Ykpaunsl kpeautop
CYMTAETCS MPOCPOUUBIINM UCIOTHEHHE
o0s3aTenbCTBA B CIENYIOLUIMX Cly4a-
sgx: 1) B ciaydae oTka3za NPUHATH Hal-
nexaniee HCIONTHEHHEe, MPeII0KEeHHOe
JIOJDKHUKOM; 2) €CJIM OH HE COBEPIIUI
JIEUCTBUH, YyCTAaHOBJICHHBIX JOTOBOPOM,
3aKOHOM, JEHCTBUM, CIEAYIOUUX U3
cymecTBa o0s3aTeNbCTBa MM 00bIYaeB
JIeJI0BOTO 000pOTa, 10 COBEPILEHUS KO-
TOPBIX JIOJDKHUK HE MOT HCITOJIHUTB CBO-
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ero o0s3aresbCTBa; 3) B Cly4ae OTKasa
BEPHYTb JOJDKHUKY J0JITOBOH JIOKYMEHT
WM BBIAATH PACIIUCKY O NOJTY4YEHHUH BbI-
MOJHEHUS YaCTUYHO WJIM B ITOJHOM 00b-
eme (4. 4 ct. 545 I'K Ykpaunsr).

CTOUT OTMETHUTH, YTO B OTJIIMYUE OT
ct. 220 XK VYKpauHBI, periiaMeHTHPY-
FOIIEH MPOCPOUYKY JOJKHUKA, B CT. 221
XK Vkpaunsl yxe COIEPKUTCA OIMpeie-
JIEHUE TPOCPOUYKH KPEIUTOpa, KOTOPOE
UICHTHYHO C OMpeJeICHHEM, 3aQUKCH-
poBaHHbIM B cT. 613 I'K Ykpaunsl.

OCHOBHO# 00513aHHOCTBIO JIOBEPHU-
TEJIA-KPEANTOpa MO0 MOCPEAHUYECKUM
JIOTOBOPAM SIBIISICTCS IPUHATHE OT MOBE-
PEHHOT'O BCErO BBINOJHEHHOI'O VISl HETO.
COOTBETCTBEHHO, HEHCIHOJHEHHWE WIH
HEeHaJJIe)Kallee HCIOJIHeHHE 3TOi 00s-
3aHHOCTH B YCTaHOBJICHHBIH CPOK CUH-
Taercs npocpoukoil gosepurens. IIpax-
TUYECKUM IIPUMEPOM MPOCPOUKH KPEIn-
TOpa MOXKET OBITh TaKasi CUTYaIHs, KoTra
[0 JIOTOBOPY KOMHUCCHH KOMHCCHOHEp
npuodpen [uis KOMHTEHTA OHpeeIeH-
HbII1 TOBap. COIIACHO YCIIOBUSAM J0TOBO-
pa ToBap €O CKJIajla KOMHCCHOHEpa J0J1-
JKeH 3a0paTh KOMUTEHT M BBIBE3TH COO-
CTBEHHBIMM cuiaMu. HesBka KOMUTEHTa
B OOYCIIOBJICHHBIH CPOK MJIsi BBIBO3A
ToBapa OyleT CYMTATHCS MPOCPOUKOit
Kpenutopa. JlpyruM IpuUMEpoM MOMKET
OBITH CiTy4ail, KOTJIa TOCJe TMpeKparie-
HUS JIOTOBOPA YIPABJICHUS] UMYIIECTBOM
YUpenuTeNb yIpaBlIeHUs] HE PUHUMAET
OT YIIPABISIIOIIET0 UMYIIECTBO, KOTOPOE
OBUIO IIPEZIMETOM JIOTOBOPA.

TpynHoCTH Ul ONpEIEeNICHUST MO-
MEHTa HACTYIJICHUS MPOCPOYKHU BBITIOJ-
HEHMs 3TOH 0053aHHOCTH JIOBEpUTEIEM
MOTYT BO3HHUKHYTh B T€X MOCPEIHHYE-
CKHX JI0rOBOpPAX, B KOTOPBIX HU B CAMOM
JIOTOBOpE, HU B 3aKOHE HE OMpPEJEICHO
cpoka ero ucrosHeHus. CuuTaem, 4TO
yKa3aHHe Ha CPOK B CTAaThsIX, IPEayCcMa-
TPUBAIONINX BHIIIEHA3BAHHBIE O0sM3aH-
HOCTH, JOJDKHO OIpPENeISIThCS TaKUM
00pa3oMm, Kak ¥ B JOTOBOPE ITOPYUICHHUS,
TO €CTh JIOBEpUTEIb 0043aH HEMeJIeH-
HO IPUHSATH OT IOBEPEHHOI'0 BCE I10JIY-
YEHHOE UM B CBSI3U C BBIIIOJIHEHUEM I10-
pyuenus (4. 3 ct. 1007 'K VYkpaunsi).
Kcraru, B 4. 1 c1. 613 I'K Ykpaunsr kak
oOmiell HopMe, KOTOpasi yCTaHaBJIMBACT
MOHATHE MPOCPOUKH KPEIUTOpa, TaKxKe
OTCYTCTBYET JII000OE YKa3aHUE Ha CPOK.

Cnenyromeit  00s3aHHOCTBIO  J10-
BEpUTEINS SIBISICTCSI COBEpIICHHUE [eii-
CTBHH, IPEIYCMOTPEHHBEIX JOTOBOPOM,
3aKOHOM, CIIEJIYIOILIHNX U3 CyIeCTBa 00s-

3aTeNIbCTBA WIIM 00bIYaeB J1eJI0BOro 000-
poTa, 10 COBEPLICHUS KOTOPBIX IOJIK-
HUK HE MOT MCIIOJHHMTH CBOEro 00s3a-
tenbcTBa (4. 1 ct. 613 'K Ykpaunsi), To
€CTh KPEIUTOpP JOJKEH COJeHCTBOBATh
JOJDKHUKY B HCHOJHEHHM UM 00s3aH-
Hoctel. [lox TakuMm poarom B 10roBope
MOpydYEHNUsl TOHUMAeTCsl obOecredeHue
MMOBEPEHHOTO CpEeACTBAMH, HEoOXOIu-
MBIMH JUISI BBITIOJIHEHUS ITOpydeHus (1. 2
4. 1 ct. 1007 'K VYkpawnnsr), n obecre-
YeHHe KOMHUCCHOHEpa BCEM HeoOXoIu-
MBIM IS BBINOJIHCHUS O0A3aHHOCTH
nepen TpetbuM oM (4. 1 ct. 1016 'K
VYkpaunsl). B Tex mocpenHuYecKux a0-
roBopax, B KOTOPbIX Takas 00s13aHHOCTb
HE MPEeJyCMOTPEHAa 3aKOHOM, €€ MOXKHO
CTOPOHAM CIIEIHATIBLHO OTOBOPHUTH B JI0-
roBope. JTa 00s3aHHOCTH JTOJDKHA BBI-
MOJTHATHCSL JTOBEPHUTENIEM B Pa3yMHBIH
CPOK, JOCTAaTOYHBIH UISI TOTO, YTOOBI
MOBEPEHHBI  HaAJeXamuM obOpa3oM
BBITIOJTHIJI TTOPYYEHNE, BKIIFOYasi MOJTro-
TOBUTENIbHBIE AeHCTBU K HeMy. OHaKO
C LIeJIbIO MIPEJOTBPALICHUS HeJJopa3syMe-
HUH MEXJly CTOpOHAMH INpH OIpejaese-
HUM MOMEHTA MPOCPOYKH €ro MCIIOIHE-
HUS 3TOT CPOK HEOOXOAMMO KOHKPETHO
OroBapHBaTh B IOTOBOPE.

I'paxkianckuM 3aKOHOM B OJHOM
13 TOMMEHOBAHHBIX MMOCPETHUYIECKUX
JIOTOBOPOB HE MPEAYCMOTpPEHa 00s3aH-
HOCTH JOBEPHUTEINST BEPHYTH IOJDKHUKY
JIOJITOBOM JOKYMEHT WJIHM BBLIATh pac-
MUCKY O TOJNyYEeHUW BBITOJIHEHUS 4Ya-
CTUYHO WJIM B MOJHOM 00beMe, OJHAKO
OH MOXET IpeJlyCMaTpUBaThCs CTOPO-
HaMHM B JIOTOBOPE BMECTE CO CPOKOM €ro
BBIMOJHEHHUS.

HeraruBHO-11paBOBbIE HOCIEICTBHS
MPOCPOYKH KPEAUTOpA 3aKIIOYAIOTCS B
TOM, YTO JIOJDKHHUK BIIpaBe TpeOOBaTh OT
HEro BO3MEIICHHS NPUINHEHHBIX IIPO-
cpoukoit yOwITKOB. JlyIsT KpeauTopa Ha-
CTYTIAIOT TaKHe K€ HeTaTUBHBIE MIOCIIE]-
CTBUS, Kak U i gospkHuKa (cT. 611 'K
VYkpaunHsr), oqHako cormacHo cT. 613 'K
YKpauHbl Ha KpeauTopa BO3JIArarTCs
U Jpyrue mocieiacrsus. Tak, B ciy-
yae MNPOCPOYKM KPEAHUTOpa HCIIOJIHE-
HHUE 0053aTeabCTBA JOKHUKOM MOXKET
OBITH OTCPOYEHO HAa HEKOTOPOE BpeMms,
a JIOJDKHHUK T10 JICHE)KHOMY 00si3aTeb-
CTBY OCBOOOXIaeTcsi OT OO0SI3aHHOCTH
IUTATUTH MPOLEHTHI 3a BPeMs IMPOCpod-
k. Ecimm momkHUK moTtepren yOBITKH,
BBI3BAHHBIE IPOCPOYKON KpeauTopa,
MOCJIETHU TTPY HAJIMYUU €T0 BUHBI WIH
BHHBI JAPYTUX JIWI, HA KOTOPHIX BO3JIO-
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JKEHO IPHUHATHE WCIOJHEHUS, JOJDKCH
X BO3MECTHUTh. B ciyuae oTkasza kpe-
JUTOPA BEPHYTH JIOJITOBOH JOKYMEHT
WIM BBIIATh PACIMCKY JOJDKHUK MMEET
MpaBO 3a/EpKaTh BBINOJHEHHE 00s3a-
tenbeTBa (4. 4 cT. 545 'K Ykpaunsi).

IIpocpouka kpenuTopa HaeT JOIK-
HUAKY TIpaBO HA BO3MEIIEHHE MPHUU-
HEHHBIX IPOCPOYKOH YOBITKOB, €CIH
KpEIUTOp HE JOKaXKET, 4TO IIPOCPOYKa
HE BBI3BaHA YMBIIUIEHHO WJIH IO €ro
HEOCTOPOXKHOCTH WJIM TeX JIMIL, Ha KO-
TOPBIX 110 3aKOHY MJIM IOPYYEHHUIO Kpe-
JUTOPA OBLIO BO3JIOXKEHO NMPHHATHE UC-
MoJHEeHUs. bpeMs NOKa3bIBaHMS TaKHUX
OOCTOSITENILCTB JICKUT Ha KPEAUTOPE,
KOTOpBIM JomycTtusl mpocpouky. IIpo-
CpoYKa KPEAUTOpPa MOXKET IMOCIYXHTb
OCHOBAHHMEM [IJISl YMCHBIICHHUS OTBET-
CTBEHHOCTH JOJDKHHMKA 3a HEHCIIOIHe-
HUA€ WIM HEHaJJIeXallee HCIOJHEHNE
obs3arenscTBa. CaM JTOMKHHUK HE CUH-
TaeTcs JOIYCTUBIIMNM IMPOCPOUKY 00s-
3aTeNIbCTBA, [TOKA OHO HE MOXET ObITh
BBIIIOJIHEHO ~ BCJIEJICTBHE IPOCPOYKH
kpeautopa (4. 2 ct. 613 T'K Vkpaunsi).
ITocne okOHYaHUS TPOCPOUYKU KPETUTO-
pa JOJUKHUK OTBEYAET 32 BBIIOJHECHUE
00s13aTebCcTBA HAa OOIIMX OCHOBAHUSX
(a. 2 ct. 221 XK Ykpaunsr).

BoiBoabl. Takum oOpasom, Tmpo-
CpoUYKa HMCIOJHEHHUS 00s3aTelIbCcTBA IO
MMOCPEAHUIECKUM JIOTOBOPAM — 3TO Ha-
pYIIEHHE CTOPOHOM JOroBOpa YCIIOBHS
0 CpOKe, yCTaHOBIIEHHOTO B JOTOBOpE,
3aKOHe, 00BIYasAX JEJI0BOr0 000poTa HIIH
TpeOOBaHUAX, KOTOPbIE OOBIYHO CTABAT-
Csl K ITOZ0OHBIM NTPABOOTHOLICHHUSM.

C menpl0  yCOBEPUICHCTBOBAHMUS
IPa)JIaHCKOTO 3aKOHOJATeNbCTBA MPe/-
nmaraetca 3akpenuth 4. 1 cr. 612 T'K
YkpauHbl B CIEIYIOUIEH perakiuu:
«JIOMKHUK CUNTaeTCs MPOCPOUUBIIHNM,
€CIIM OH HE MPHUCTYNHI K BBHITOIHEHUIO
o0s13aTenbCTBA MM HECBOEBPEMEHHO
MPUCTYNWI, WIH BBIIOIHSIET paboTy
(mpenocraBiseTr yciIyry) Tak MeIJIeH-
HO, 4TO 3aKOHYUTb €€ B OIpe/elIeH-
HBIH CPOK CTaHOBUTCS HEBO3MOXHBIM,
WIM HE BBINOJHWI 0053aTenbCcTBa B
CPOK, YCTaHOBJIGHHBIH JOTOBOPOM WJIH
3aKOHOM.

AHAJIOTHYHO CIENyeT HU3JIO0KUTh U
HOpPMY, IpeAycMOTpeHHyIo 4. 1 ct. 220
XK VYkpaunbl, yTo gano OBl BO3MOXK-
HOCTBH OJJMHAKOBO TOJIKOBATh OJHO M TO
JK€ TIOHSTHE B POICTBEHHBIX OTPACIAX
nmpaBa M CcjeyajJo OBl HEBO3MOXKHBIM
BO3HHKHOBEHHE MTPABOBBIX OMIMOOK.
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