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Drept constitutional

CZU: 342.8
INTEGRITY OF ELECTIONS - A PRINCIPLE EDIFYING THE
LEGITIMACY OF THE STATE REPRESENTATIVE POWER

Alexandru ARSENI,
Moldova State University

Poporul suveran igi poate exercita dreptul sdu natural si inalienabil de a legifera, delegandu-1 unor reprezentanti desemnati
dupa proceduri electorale. Problema care s-a pus si se pune este de a gasi un mecanism juridico-statal cat mai eficace in a
realiza acest scop, fara a atenta la suveranitatea nationald. Practica contemporana constitutionald a dat raspuns la aceasta
intrebare prin elaborarea si argumentarea sistemelor electorale capabile sa nu rupa aceastd legatura dintre suveranitatea
nationald si reprezentare. Urmeaza sa elucidim daca modificarea sistemului electoral in Republica Moldova se incadreaza
in aceasta armonie.

Cuvinte-cheie: suveranitate, reprezentare, putere de stat; onestitate,; alegeri; vot; concurent electoral; scrutin; sistem
majoritar; sistem proportional; sistem mixt.

The sovereign people can exercise their natural and inalienable right to legislate by delegating them to appointed
representatives after electoral procedures. The question has been and is to find a more effective legal-state mechanism
to achieve this goal without addressing national sovereignty. Contemporary constitutional practice has responded to this
question by elaborating and reasoning electoral systems capable of not breaking the link between national sovereignty and
representation. We are going to clarify whether the modification of the electoral system in the Republic of Moldova is in
harmony with this.

Keywords: sovereignty; representation; state power; integrity; elections; vote; electoral contestant; elections; majority
system; proportional representation; mixed system.

PROBITE DES ELECTION - PRINCIPE EDIFICATEUR DE LA LEGITIMATION DU POUVOIR
D’ETAT PAR REPRESENTATION

Le peuple souverain peut exercer son droit naturel et inaliénable de 1égiférer le déléguant aux représentants désignés
apres les procédures électorales. Le probléme qu’on a mis et qu’on met consiste a trouver un mécanisme juridique et de
I’Etat plus efficace de réaliser ce but, sans attenter a la souveraineté nationale. La pratique constitutionnelle contemporaine
a donné une réponse a cette question en élaborant et argumentant les systémes électoraux capables de conserver cette liaison
entre la souveraineté nationale et la représentation. Il s’ensuit a tirer au claire si la modification du systéme électoral en
République de Moldova s’inclue dans cette harmonie.

Mots-clefs: souveraineté, représentation; pouvoir d Etat; probite; élections; vote; concourant électoral; scrutin,
systeme majoritaire; systeme proportionnel; systeme mixte.

Annotation. Both conceptually and legally, the
idea is that the will of the people constitutes
the basis of state power, will expressed through elec-
tions through universal, equal, direct, secret and free
expression. In conjunction with the principle of na-
tional sovereignty, also exercised through representa-
tion, this idea presents a vivid interest in the consti-
tutional doctrine due to practical significance for the
whole society.

These social relations are governed by the norms
of the constitutional law, as they directly address the
complex phenomenon of establishing, maintaining
and exercising the state power. Obviously, they be-
come the object of research for the scientific disci-
pline Constitutional Law.

This doctrinal field is the subject of research for
all constitutionalists trained either in science or in
universities. We will mention the national constitu-
tionalists: I.Guceac, V.Popa, T.Carnat, the author of
this article; Romanian constitutionalists: 1.Deleanu,
I.Muraru, E.S. Tanasescu, G.Vrabie; French constitu-
tionalists: P.Pactett, etc.

A special topic in the entire electoral process is
the poll or the electoral system for distribution of the
mandates of deputies on the basis of votes obtained in
the elections. The constitutional doctrine and practice
has two types of voting: a) majority; b) proportional
representations (list).

By combining elements of both types, the mixed
system was born.
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The Republic of Moldova has practiced both
classic types. Thus, the Parliament of Independence
(1990-1994) was elected on the basis of the uninomi-
nal majority vote with two types of ballot. Then the
Law of October 14, 1993 went to the vote of the rep-
resentation of proportionality (list). After this type,
the subsequent Parliaments, including the present
one, were elected.

Recently, the Parliament of the Republic of Mol-
dova, by Law no.154 of 20.07.2017 [1], art.73 para-
graph (2) stipulates that Parliament’s elections are
made on the basis of a mixed (proportional and ma-
jority) voting system in a national constituency and in
uninominal constituencies.

This new normative regulation obviously has be-
come the object of research for constitutionalists, and
all aspects of the problem will be subject to analysis.

The purpose of the paper is to explain the pro-
cess of applying this mixed voting system as a legal
process of the legitimacy of the state power by ensur-
ing the authenticity of national sovereignty exercised
through representation.

Constitutional and conceptual definitions. Ac-
cording to Article 2 paragraph (1) of the Constitution
of the Republic of Moldova, “National sovereignty
belongs to the people of the Republic of Moldova,
exercising it directly and through its representative
bodies, in the forms established by the Constitution”
[2]. And Article 60 paragraph (1) stipulates that “the
Parliament is the supreme representative body of the
people of the Republic of Moldova ...”.

The syllogism ends with the provisions of Article
38 paragraph (1), according to which “The will of the
people is the basis of the state power”.

This will is expressed through free elections that
take place regularly through universal, equal, direct,
secret and free expression.

We propose to report these constitutional provi-
sions with similar regulations from the Universal
Declaration of Human Rights to which the Republic
of Moldova joined in July 1990 [3]. Thus, according
to Article 21 paragraph

(1) “The will of the people is the basis of state
power, this will must be expressed through honest,
universal, equal suffrage, and secret vote ...”.

Therefore, we observe the identity of the regula-
tions, except for the absence of the phrase “honest
choice” in Article 38 paragraph (1) of the Constitution.
But this does not mean that the elections in the Repub-
lic of Moldova should not be “honest”. Here are the
provisions of Article 4 of the Constitution according to
which: In the issue of human rights, priority is given to
international regulations in relation to national ones.

The scope of the phrase “honest choice” refers to
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the entire electoral process as a whole. Against this
backdrop, the principles of the right to vote are found,
namely: universal, equal, direct, secret and free expres-
sion. Due to this cardinal function, we believe that we
are in the presence of a fundamental principle of elec-
toral law that we will call the principle of integrity.

If the other principles of the right to vote are
broadly analyzed and exposed in the literature, then
this principle is mentioned only in passing, as a mere
provision. For these reasons, we allow to formulate a
possible definition of the “principle of integrity.”

We consider that the principle of integrity of elec-
tions means the obligation of the state to ensure
the respect of the dignity of the human personality
by excluding in the electoral process manipulation,
pressure on the electorate, and in case of their mani-
festation, as well as falsification of the results of the
voting, undertaking measures to counteract them with
sanctioning guilty persons.

This principle, in conjunction with the principles
of the right to vote, fully assures the legitimacy of the
state power, a process that falls within the principle of
legitimacy of state power.

In this context, “legitimacy is a feature, a quality
of political and state power, a principle of establish-
ing and justifying the ethical authorities in accordance
with legal and moral norms and the recognition by the
governors of being led by those who govern. And the
legitimacy of power is a feature of the state power,
which resides in national sovereignty, specific to the
state of law and democracy, in which both the Consti-
tution and the state bodies and acts issued by them, are
in accordance with the general will and are accepted as
such by the entire human society organized in that state
“[4]. Respecting this principle makes the will of the
people effectively constitute the basis of state power.

The definition proposed for the principle of integ-
rity is based on the following considerations:

1. The principle of dignity of human personality.
The Constitution by means of Article 1 paragraph (3)
stipulates among others “the dignity of the person,
human rights and freedoms, the free development of
human personality are supreme values and they are
guaranteed.” Or this constitutional stipulation forces
all state institutions to guarantee them plenary and
unconditionally.

The Constitutionalist Cristian Ionescu mentions
that “the authentic character of the democratic exer-
cise is conferred by the material, political and legal
guarantees granted by the state for the citizens to ex-
ercise freely and fully their sovereign right to partici-
pate in the leadership “[5].

During his time, Englishman J.Lock wrote that
man delegates certain prerogatives, including state-



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALOHAJIBHBIIl FOPHMYECKHIl KYPHAIL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

sponsorship, which in turn owes him protection and
respect.

Among the manifestations with a degree of decep-
tion of the voters is the fact, proved by them in the
People’s Assembly in Comrat. So, at the last elec-
tion, the Democratic Party did not submit the list of
candidates. However, after validating the mandates
of independent candidates, many of them, overnight,
joined the Democratic Party, a danger to us if Law
No. 154 remained in force. Through this manipula-
tion, the voters’ will expressed in elections was cyni-
cally ignored.

A number of violations of the principle of integrity
of elections have been identified by the Constitutional
Court at the last presidential election, and addresses
also in this respect.

According to the Constitutional Court’s decision
on the confirmation of the election results and the val-
idation of the mandate of the President of the Repub-
lic of Moldova no.34 of December 13,2016 - pcc-01-
/139e-34/1-pcc-01/139e-34/6 [6] during the electoral
campaign, the competent bodies did not honor their
obligations, but were not sanctioned.

In its turn, the Constitutional Court limited itself
only to those which were not taken into account in
Law no.154.

In our opinion, if the Constitutional Court were
to invalidate the elections, then the addresses would
force the deputies to take the violations [7].

1. Social destination of elections

In a sociological sense through elections is meant
“an action by which citizens select and designate by
vote, in accordance with certain procedures, the per-
sons to be members of the governing bodies of a state,
a territorial-administrative unit or of an organization or
a political party or collegiate body “[8].

In the opinion of the constitutionalist I.Guceac,
the election “signifies the procedure of formation of
a state body or the investiture of a person with pub-
lic attributions accomplished by the vote granted by
authorized persons in the conditions in which two or
more candidates are proposed for obtaining the re-
spective mandate” [9].

In this capacity, the elections, in the view of the
doctrinaire 1. Guceac, are characterized by the fol-
lowing three specific features: “a) elections legitimize
power; b) elections are the barometer of political life;
¢) elections are a tool for selecting governors “[10].

In his monograph of Electoral Law, the constitution-
alist also identifies the following feature, namely: they
“represent the means by which political self-confidence
of citizens takes place, the political self-organization of
civil society, investigating the right of citizens to be ac-
tive subjects of the governing process”.

According to the first feature, the people “select
their representatives, and the mandate entrusted trans-
mits powers of attaining sovereignty” [12]. The French
constitutional doctrine explains this feature by the fol-
lowing formula: “... there are no legitimate governors,
empowered by force of command, than those who are
out of free and democratic elections “[13].

We cannot disagree with the opinion of the consti-
tutionalist I. Guceac, according to which, in fact, the
elections “... represent the main form of political par-
ticipation of the citizens, and in the eyes of collective
consciousness, they are the main criterion of political
democracy” [14].

As a barometer of political life, elections are the
arena on which the interests of different visions and
programs of government whose experience are politi-
cal parties and social-political organizations are faced.
The election results reflect the influence of these po-
litical forces and the aspirations of voters “[15].

As a tool for selecting governors, the elections
“create for citizens the opportunity to convey the
right to government to persons capable and worthy
to rule” [16]. We will add that through the elections,
the electoral body determines its national will, which
must be the basis of the state power for the realization
of the general interest.

In this regard, the principle of national sovereign-
ty was legally formulated in the French Declaration
of Human and Citizen Rights of 1789 in accordance
with Article 3 “The principle of any sovereignty lies
essentially in the nation. No body, no individual, can
exercise any authority that expressly does not ema-
nate from it “[17].

In the political and legal circuit of the Republic of
Moldova this principle is stipulated in the Declaration
of Sovereignty of the Republic of Moldova, accord-
ing to which “the source and the bearer of sovereignty
is the people” [18]. In a broader formula, the essence
of the principle is stated in Article 2 paragraph (1)
of the Constitution of the Republic of Moldova, ac-
cording to which the national sovereignty belongs to
the people of the Republic of Moldova exercising it
directly and through its representatives in the ways
established by the Constitution.

In the opinion of the constitutionalist V. Popa,
“suffrage” is nothing more than “... an ordinary legal
instrument, through which the people exercise their
sovereignty” [19]. It is true that the elections have the
character of “... designating authorities for the execu-
tion of a particular function in person, when it comes
to the executive (head of state, etc.) or collegial, when
it comes to deliberative assemblies” [20]. So, the peo-
ple are the “beneficiary” of the suffrage, not the politi-
cal parties.
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In these circumstances, we are in the presence of
competitive elections in which, the constitutionalist
Maurice Duverger, points out that “citizens choose
among several candidates, which is the cornerstone
of liberal democracy” [21]. And this because it pro-
duces an electoral body “an interest that manifests
itself through regular participation in the elections,
allows it a real option among several possibilities
and the realization in this way of its own political vi-
sion” [22]. This is precisely the main function of the
voting, of elections.

In this context, it is worth mentioning the consti-
tutionalist V. Popa, who believes that the elections,
among others:

a) allow the electorate, through the universal, se-
cret and freely expressed vote, to exercise their right
to participate in the government ...;

b) confers legitimacy on the political system, the
government system ...;

d) being multiple manifestations of will as a whole,
constitutes a collective act which approves a team;

f) allow the voters to express their opinion on the
activity of the political parties in power and the pro-
spective activity directions;

g) confirms or denies the activity of the elected
people, giving them a mandate to act or replacing
them with others “[23].

For his part, the constitutionalist T.Carnat operates
in two statements: “electoral law” and “‘electoral sys-
tem”. In the author’s view, electoral law “represents
the total legal norms governing the participation of
citizens in the process of forming elected central and
local state organs, as well as the election of their of-
ficials through the rights and freedoms guaranteed by
the Constitution of the Republic of Moldova”. And
through the electoral system he understands “the pro-
cedures used to designate the people’s representation
in the bodies of central and local power, while being
the way to represent the mandates argued in elections
by results” [25].

As far as we are concerned, we consider that “the
elections are the free expression of the will of the
citizens regarding the designation of the persons with
public powers (deputies, senators, heads of state, lo-
cal councillors, mayors) in the representative bodies
of the state based on the realization of the principle
of national sovereignty following strictly determined
procedures “[26].

The assumptions of the analysis reflect the elec-
tions in their procedural designation of representa-
tives. However, in our opinion, the elections are pre-
sented primarily as a legal-state mechanism for the
delegation of competencies. In this situation, elec-
tions are the legal-state mechanism through which
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the sovereign people delegate their natural and in-
alienable right to legislate to a body of representa-
tives appointed after electoral procedures

2. Political parties - the main electoral contes-
tant

In the opinion of the constitutionalist V. Popa, in
the competition for conquering of the state power “...
political parties are the main actors, because this in-
tention of the party actually brought it to the political
stage, justifying its appearance” [27].

This truth has been remarked in constitutional
studies in the 1930s, as candidates for the position of
deputies “are embedded in parties whose programmes
have been extensively discussed ... becoming known
to everyone in their general value and in their feasi-
bility at the time, and whose previous activity in gov-
ernment and opposition, took place under the eyes of
the whole country and could be weighed by all citi-
zens in both its good and bad parts “, the situation it
is much easier [28].

The stated concept finds its confirmation in con-
temporary literature as well. Thus, for example,
[.Muraru considers that the candidates for the posi-
tion of MPs “being proposed by the political parties
represent for the electorate more guarantees and clear
options” [29].

Article 2 paragraph (1) states that the people in
this sense “represents the collectivity of individuals
who have the quality of citizenship ... and thereby the
ability to participate in the expression of the national
will” [30]. So, the expression of national will belongs
to the people, not to political parties. The problem is
to identify the appropriate forms and methods for a
genuine legitimacy of this process.

Political parties, according to the constitutionalist
[.Deleanu, have the following functions: “a) By es-
tablishing an intermediary body between the people
and the power they contribute to the crystallization of
the general will and its valorisation as an impulse to-
wards to power; b) They aim to achieve the leadership
role of society by conquering power and transforming
political programs into government programs; c) The
parties contribute to politically informing and educat-
ing the citizens and forming their requirements and
assessments of power”’[31].

As concerning independent candidates, the “elite”
and the French constitutional doctrine support the
idea that “the people have nothing to do with an elite
in which they do not recognize themselves and who,
however intelligent they may be, do not understand”
32].

The concept under which we subscribe and, more-
over, the decisions in Parliament are adopted with the
majority of the votes for which responsibility is as-
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sumed, including political responsibility. However,
independent candidates “can” form a “majority” on a
case-by-case basis, in the absence of responsibility for
the adopted decision and its consequences on citizens.

3. Electoral systems

Romanian Constitutionalists [.Muraru and E.S.
Tandsescu are very clear. “Apparently a purely tech-
nical problem, the choice of the distribution of man-
dates is full of political significance with different and
nuanced requirements, especially as regards political
parties. In explaining these, the notion of voting is
particularly useful. By voting (from the latin scruti-
num), it is actually understood how the voters desig-
nate deputies, senators, counselors, etc. “[33].

Majority voting. In this system are elected depu-
ties, heads of state, councilors, mayors who have ob-
tained the highest valid number of votes. The Con-
stitutionalists, I.Muraru and E.S.Tanasescu, state that
this election has two variants, and namely: “depend-
ing on the way of proposing candidates, we distin-
guish between the uninominal majority vote and the
election by list by majority, and depending on the
number of election tours organized to assign the man-
dates a distinction is made between the majority vote
in one or two rounds of voting “[34].

I. The Uninominal vote consists in the voter to
vote for a single candidate in an electoral constituen-
cy. When the electoral law determines that the man-
date is attributed to the candidate who is first after
the number of votes obtained, the simple or relative
majority is sufficient. This system is practiced in the
United States and the United Kingdom, with bipartite
systems. The essence consists in the fact that the voter
has two alternatives of choice, that is, one of two par-
ties who have submitted their own candidates.

While according to Article 91 paragraph (1) of the
Law no. 154, the candidate for the position of deputy
in the Parliament in the uninominal constituency is
considered elected if he obtained the highest number
of validly cast votes.

The long and short of it, we are in the presence of
the majority vote with only one ballot.

In the multiparty political system, this system is
dangerous, because the “risk” of “getting” for the de-
sired candidate 10 votes more than the other candi-
dates is practically assured, thus falsifying the results
of the elections. Under these circumstances, the two-
round system (vote), the procedure previously set out,
is required.

In countries with multi-partite systems, the two-
ballot majority vote is applied. Under the electoral
law, it applies when in the first round no candidate has
obtained at least 50% plus one vote (absolute major-
ity) on that constituency. As a result, the second ballot

takes place and the first two candidates with the high-
est number of votes in the ballot are included in the
ballot. In this case, the candidate who has obtained
the relative majority will be declared deputy.

Advantages and disadvantages of uninominal
vote

Advantages. The constitutional doctrine identi-
fies, among other things, the following advantages: a)
the fact that each electoral district designates a single
representative, is characterized by simplicity. At the
same time, it “increases the voter’s understanding of
the electoral process, as well as the possibility of so-
cial control of elections, all operations beginning and
ending at the level of the constituency” [35].

It also creates “at least apparently the possibility
of a close connection between the elected and the
electorate” [36], questionable, at the same time, on
the basis of a representative mandate.

An important aspect of the uninominal major-
ity system is that it leads to “a stable parliamentary
majority, a profitable situation for governance tech-
niques” [37].

Disadvantages. At the same time, the doctrine
and the practice highlight also disadvantages of the
uninominal majority system. This is how we can as-
certain the following: “Due to the large number of
electoral constituencies, the election involves large
expenditures on electoral operations and the struc-
tures that organize and conduct these operations.

The resultant parliament “is” more of an elite
body, obviously diminishing its political character.
It is not the optimal precedent for expressing politi-
cal pluralism. They can generate a highly dangerous
conflict state by ensuring that the party with a rela-
tive majority of options holds an absolute majority of
mandates. Finally, this system supports the tendency
of centralization “[38].

A. The Majority electoral system

The majority electoral system, in the opinion of
the constitutionalist I.Guceac, is “based on the princi-
ple of majority (form fr. majorité), according to which
the candidates who have obtained the largest number
of votes are declared elected” [39].

The doctrinaire constitutionalist believes that this
system leads to:

“- diminishing the fragmentation of the political
spectrum;

- Parliamentary underrepresentation of extremist
parties;

- a comfortable majority, so a possibility for gov-
ernment action;

- a stronger link between the MP and its constitu-
ency, becoming more attentive to specific local in-
terests “[40].
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But even more serious is the assertion that this
system is “better suited to states with a younger, less
conscious democracy with a less developed political
culture ...” [41].

Uninominal vote requires state division into “uni-
nominal constituencies in order to use uninominal
vote” [42].

In the constitutional practice, is met the concept
“panachage” that “represents the voter’s ability to
compose the ballot as he thinks” [43], that is, to vote
for candidates selected by himself. We, therefore, no-
tice the voter’s priority rather than the electoral can-
didate to vote for his representatives in ways that are
free from political influence.

Great interest is also given to the “alternative or
preferential vote” according to which the voter has
the “possibility to change the order of the candidate
in the list” [44].

Again, the prerogative belongs to the holder of na-
tional sovereignty and not to the political party that
presented the list of candidates for the position of
deputy.

Advantages and disadvantages of majority elec-
toral system

As far as the advantages of this system, the French
constitutionalist Cadart prefers the majority electoral
system because they are “more capable of giving the
people the power to decide, of designating governors
and of choosing their political programs, they allow a
democracy with a particularly vigorous viability, giv-
ing men and women the maximum power to act as
concerning their own fate in the present and the fu-
ture. This election allows the same voters to exercise
maximum control over the chosen people, always and
everywhere dangerous, because they have the power
to be tempted to abuse them, and the examples of
such abuses are frequent “[45].

As far as the form of the electoral system is con-
cerned, T.Carnat argues that these are two main cate-
gories, namely: “the majority system and the electoral
system of proportional representation. All other types
are considered to be combinations of different pro-
portions of the mentioned above; being called mixed
electoral systems “[46].

The author states the fact according to which “the
majority electoral system is considered to be elected
on the electoral constituency the candidate or the list
of candidates who have accumulated the majority of
votes” [47]. In this context, we must mention that the
constitutional practice has two main forms of the ma-
jority system: “the absolute majority and the relative
majority” [48].

The relative majority system, in the opinion of the
constitutionalist T.Carnat, gives a point to the candi-
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date who “‘has the highest number of votes against any
opponent” [49]. It should be noted that this system
is used through a single round of voting in bipartite
political systems (e.g. the USA, the UK, Germany,
etc.).

The absolute majority system, which usually takes
place in two rounds, because “the absolute major-
ity of votes” (50% + 1) [50] is required to obtain the
mandate. If this result is not accumulated in the first
round, it is called the second round of voting, only
two candidates from the first round of voting that
have accumulated the largest number of votes cast in
decreasing numbers are included in the ballot. After
the second round, the candidate who has obtained
the highest number of votes validly declared will be
elected deputy.

B. The electoral system of proportional represen-
tation or the election by list by majority

The essence of this system lies in the fact that “the
representation of national sovereignty has to repre-
sents the true image of all opinions within the nation,
opinions which must be represented and valorized in
Parliament in the proportion to which they are shared
by citizens”.

This system is used in some African countries,
with the voter being able to vote for more than one
candidate on an electoral roll/ballot. In this case, the
practice also knows that the voter has the possibility
to modify the list based on two options: a) panachage
and b) the preferential vote.

Panachage is in itself the ability of the voter to
draw up the list of candidates by selecting candidates
from the lists submitted for voting.

The preferential vote gives the voter the right to
change the order on the list of candidates submitted
to the constituency.

I1. The Proportional representation voting sys-
tem. Proportional representation implies “a list ballot
and a single round of voting that allows the assignment
of both the majority and minority mandates™ [52].

The electoral system of proportional representa-
tion is founded on equity, and therefore aims “in the
theory of determining the arithmetic relationship be-
tween numerical force and political power, in restor-
ing the proportion between representatives and repre-
sented” [53].

The system of proportional representation consists
essentially of the fact that the citizens attribute to this
system a “political character, because the candidates
who presented themselves to him/her are grouped ac-
cording to the opinions, each group presents with his
program, consequently the ideas of the program, the
political opinions presented to the voters are more
important than choosing a person “[54].
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The constitutional doctrine considers this system
fair, because it allows parties to obtain a number
of mandates proportional to their numerical force
in proportion to the number of votes they have ob-
tained. And here is an allegorical explanation of
the difference between the majority system and the
proportional representation: “if five children receive
a cake and three of them claim to eat it entirely is
a majority system; where each of the five children
takes one piece of the cake is a proportional system
“[55].

In legal terms, according to the opinion of the
French doctrine of Georges Burdeau, “proportional
representation is capable of engaging in a genuine
manifestation of national will” [56].

Synthesizing the effects of the majority system
and of the proportional representation system, the
constitutionalist V. Popa mentions that “... their ap-
plication is made by constitutional regulations and by
law, choosing the system that best corresponds to the
social-political situation, to the general level of cul-
ture of the society, the national temperament and the
interests of the ruling political forces “[57].

As far as we are concerned, we believe that the ap-
plication of one or the other system must be based on
how and how effectively the “national sovereignty” is
achieved through representation rather than “the in-
terests of the ruling political forces.”

T.Carnat considers that the electoral system of
proportional representation is “the most democratic
method of determining the results of elections” [58].
The reasoning behind this conclusion is that “the
mandates in each constituency are redistributed be-
tween the parties in accordance with the number of
votes accumulated by each party” [59]. This, on the
one hand, and, on the other hand, the most important,
in our opinion, lies in the fact that the voter finds his
choice in the election results. A situation characteris-
tic for pluripartidism. Ex.: the Republic of Moldova.

Advantages and disadvantages of the election of
proportional representation

Among the advantages of a proportional represen-
tation vote, the constitutional legal doctrine identifies:
a) it emphasizes the usefulness of the votes, because in
the end all the votes cast are taken into consideration;
b) all the opinions, even minority, are represented; ¢)
favors multipartidism, regardless of the size of the
parties, and ensures their independence; d) develops
a corresponding “photography” of reality, however
diverse it may be, expressing different tendencies and
currents of opinion, which in fact represents even one
of the functions of the poll.

At the same time, the election of proportional rep-
resentation suffers from some disadvantages, such as:
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a) being a list voting, the voter does not express his /
her choice for a particular candidate, but for a certain
party, regardless of the quality of the people from the
list b) the suffrage does not mark the manifestation
of the “national will”; c) the parliamentary majority
constituted is also conjectural.

However, the election of proportional representa-
tion after the expression of a metaphorical doctrinal
saying can be the “right key,” but it is not, however,
sufficiently “polished”.

C. Mixed electoral systems

The constitutional doctrine determines the essence
of mixed electoral systems both in legal and allegori-
cal terms. According to an opinion these systems are
based on “... a variable dosage of proportional rep-
resentation and majority vote and various ingenuity,
ensuring more or less homogeneity of the mixture”
[60].

And in an allegorical or suggestive sense, when
referring to mixed systems, “the legislator acts as a
barometer for a cocktail: a proportional representation
finger and two of the majority voting or vice versa. In
both cases, the inventor is often more satisfied with
his mix than the consumer - the voter “[61]. We point
out to favour this concept, correct in the end, benefits
have political parties and not the voters, which is det-
rimental to the rule of law and democracy, to national
sovereignty.

In the same context, the constitutionalist I.Guceac
mentions: “It is precisely these considerations that
this” cocktail “, regardless of the efforts made, will
not lead to absolutely uncritical results” [62].

An exemplification of the mixed electoral systems
is met with the constitutionalist I.Guceac. From the
analysis of this exposure, we determine two major
categories, namely, historical, that have been applied
in various countries and systems applied today.

The first category includes: “The Hare system
practiced in Denmark; Cumulative voting system,
practiced in Shri Lanka between 1946 and 1947; The
“single non-transferable vote” system practiced in Ja-
pan between 1902 and 1993 “[63].

Mixed systems

A. The system of alliances which in French
means “des apparentements”, expresses the alliance
“of political parties that appear with related lists.”
This system was practiced in France between 1951-
1958, that is, until the adoption of the last Constitu-
tion. The effect of the system is that if the related
lists obtained the absolute majority of votes, they
would win all the seats, the mandates in Parliament.
And if not, the places were then, spread between the
lists according to the principle of proportional repre-
sentation.
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This mode of voting is of interest only for parties
as electoral contestants who are involved in the distri-
bution of mandates and not the electorate.

B. German double ballot system. The essence of
this system is that each voter has two ballots. With
the former he appoints, by the uninominal majority
vote, a deputy for his constituency, with the second he
pronounces himself for the list of a party, through the
proportional representation system. It should be not-
ed that in both cases candidates are proposed by the
political parties that are responsible for the govern-
ment. In this case, the majority vote and proportional
representation are cumulated through double voting.

In the case of the double ballot, the will of the
electorate is in the interest. But it is practiced in the
European Federative States and with the bilateral Par-
liament.

Currently, in the constitutional practice and the
electoral law, the “German system of the double bal-
lot” is practiced as an institution of constitutional
law. This system in the literature is also known as
the “compensation system” [64]; “Mixed balanced
system” [65]; “Proportional personalized representa-
tion” [66].

Although the German system of the double ballot
was taken over by several states (South Korea, Italy,
Japan, Russia, Hungary, Bulgaria etc.) it demonstrat-
ed the following disadvantages, summarized by the
constitutionalist .Guceac, and namely:

“- although it is possible to submit lists of can-
didates who are not affiliated to any electoral asso-
ciation, it is practically impossible to speak about the
elections of independent candidates;

- the proportional representation method has pri-
ority over the majority one, situation followed by a
weak link between the MPs and the electorate;

- “the useful vote” distorts the will of the voter,
forcing him to express his / her choice by casting the
vote of another electoral association rather than the
one he / she prefers in reality. “[67]

By synthesizing the study of matter as a whole,
the doctrinaire concludes that “the acceptance of one
or other electoral system must be achieved only by
taking into account the advantages and disadvantages
of each and taking into account the political realities
of that state” [68]. It is also necessary to point out the
general interest of society in building the rule of law
and democracy, the legitimacy of state power.

4. The mixed system in the Republic of Mol-
dova

Until July 21, 2017, during the parliamentary elec-
tions in the Republic of Moldova the proportional rep-
resentation vote (on political party lists) was applied.

By Law No.154 it passed to the mixed voting sys-
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tem (proportional and majority). According to art.73
paragraph (3) of the Law “In the national constitu-
ency, 50 deputies are elected based on the vote of
proportional representation. In the uninominal con-
stituencies, 51 deputies are elected on the basis of the
majority vote, one from each constituency. “

What concerns the national constituency and the
proportional representation vote, then questions do
not arise, because the process is known to us. We are
going to clarify ourselves with the uninominal con-
stituencies. Article 74, entitled “Electoral Districts”,
establishes that parliamentary elections are organized
on the basis of 51 uninominal constituencies, includ-
ing those constituted for the localities on the left bank
of the River Nistru (Transdniestria) and abroad.

Paragraph 4, letter (a) of this Article establishes
that electoral constituencies will be based on a rela-
tively equal number of voters and will include between
55,000 and 60,000 voters with the right to vote.

This stipulation corresponds to the territorial prin-
ciple of organizing the elections and to the principle
of equality of votes, which implies, besides the fact
that each voter has one vote for the election of the
same state body and the approximately equal number
of voters per constituency.

But, within this article, there are two provisions
that put the ethnic criterion in the forefront. There-
fore, letter f) establishes that the uninominal con-
stituencies in which the national minorities live shall
be constituted taking into account their interests and
taking into account the boundaries of the respective
administrative-territorial units. These are provisions
that cause more chaos than order. We admit that in
three neighboring villages there are 15 thousand vot-
ers. It is therefore to create an uninominal constitu-
ency. Where is the principle of equality stipulated in
Article 16 of the Constitution, according to which: all
citizens of the Republic of Moldova are equal before
the law and the public authorities, including without
distinction of ethnic origin?

We are on the same opinion with the provisions of
letter g) according to which “the uninominal constitu-
encies on the territory of autonomous territorial unit
Gagauzia will be constituted in such a way that they
will not exceed the administrative boundaries of the
autonomy, at the same time, these constituencies can-
not be completed with localities outside the autonomy,
taking into account the risk of dilution of the national
minority. It was not enough chaos, and there it has been
appealed to discrimination against ethnicity.

The stipulations of Article 74 paragraph (5) of
Law no. 154 on the constitution of uninominal con-
stituencies abroad the Republic of Moldova are still
unclear.
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How many uninominal constituencies will be set
up and what will be their border? For example, in the
uninominal “X” constituency there are 20,000 citi-
zens of the Republic of Moldova with voting rights.
Will it be an uninominal constituency, or will it be
merged with another smaller country? Or in another
country live 80,000 citizens. How would the constitu-
ency be constituted?

A trapping provision is stipulated in Article 79
paragraph (6) according to which the person included
in the list of candidates from an electoral contestant
for elections based on the national constituency may
also apply in a single uninominal constituency of the
same electoral contestant or as an independent candi-
date. Good job! The same person is at the same time
on the party list, and “independent”.

The trap is opened by Article 93 paragraph (3)
according to which “If the elected candidate in the
uninominal constituency has also been elected on the
party list in the national constituency, it is considered
to have been elected only in the uninominal constitu-
ency and will not be taken into account when assign-
ing mandates on the basis of the party list. “From two
rabbits shot: one on the constituency and the next on
the party list. So, the party will get two mandates, and
the party that has not advanced on the nominal con-
stituency will remain with a mandate.

We are again in the presence of violation of the
principle of equality between electoral contestants.
And that’s not all, it’s something that gets rid of the
actual text of the law. Both theoretically and practi-
cally, it may happen that on the national constituency
“y” electoral contestant does not pass the electoral
threshold, that is to say, he does not acquire any dep-
uty mandate.

However, after the validation of the mandates of
deputy, the so-called “independent candidates” become
overnight members of this contestant. We are, therefore,
in the presence of the obvious and cynical deception of
the voter, the will of which was misused, and the legiti-
macy of the mandate of the deputy injured.

The consequences of this criticism to Law no.154
denote that the principle of integrity is obviously
violated, which makes us consider this law contrary
to the spirit of constitutionality, the state of law and
democratic.

CONCLUSIONS AND RECOMMENDATIONS
As a result of the research of doctrinal opinions
and constitutional regulations, we find that national
sovereignty belongs to the people exercising it direct-
ly and through representatives in the way established
by the constitution. The mechanism for exercising na-
tional sovereignty through representation is achieved
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through elections as the process of delegating the
law-making process.

Therefore, we conclude:

1. Elections in the representative bodies shall be
carried out on the basis of and strictly observing the
principles of integrity, universal suffrage, equal, di-
rect, strict and free expression.

2. There are two classic types of voting: a) major-
ity; b) proportional representation and a combination
of elements of both types, taking the existence; c)
Mixed voting

3. The majority vote on uninominal constituencies
with one round is appropriate to the bi-party political
system. That is, from two candidates, only one will
be a deputy.

4. The majority voting on uninominal constituen-
cies in pluripartidist political systems is applied with
two rounds of voting, in the first round being neces-
sary to obtain for victory at least 50% plus a vote of
the total number of votes cast. If it applies only in one
round, it is dangerous to falsify election results, as
it is very easy for a party candidate to “get” only 10
votes more than the rest of the competitors and will
be elected a deputy.

5. The most appropriate voting for exercising na-
tional sovereignty is the election of proportional rep-
resentation in the multi-party political system, as is
the case in the Republic of Moldova.

6. The Law no.154 which introduced the “mixed
vote” and especially the “uninominal vote on constitu-
encies” is inappropriate for the Republic of Moldova,
because it directly violates the principle of integrity,
firstly, as well as the principles of universality of vote,
equal, direct, secretly and freely expressed.

Under these circumstances, it is impossible to es-
tablish a state of law and democracy in which human
rights, the free development of human personality
as supreme and guaranteed values by adopting laws
which contravene to this requirement and undermine
the legitimacy of state power.

In this context, we propose that an entity with a
right of referral should address the Constitutional
Court requesting the declaration of Law 154 of July
20, 2017 as unconstitutional, keeping the election of
proportional representation that citizens perceive, and
political parties will work on increasing accountabil-
ity and responsibility for the general interest *.
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LIBERTATEA CONSTIINTEI RELEVATA PRIN HOTARARILE CURTII
CONSTITUTIONALE DIN REPUBLICA MOLDOVA iN DOMENIUL
VACCINARII PROFILACTICE SISTEMATICE

Alina IORDACHESCU,
doctoranda, Universitatea de Stat din Moldova

Statul de drept reprezinti cea mai eficienta forma de protectie a drepturilor si libertatilor cetateanului. In acest context,
libertatea de constiintd, ca unul dintre cele mai apreciate drepturi, a fost studiatd si prin prisma sistemului sanatatii si a
educatiei; anume implicarea sa in procesul de vaccinare profilactica sistematica si dreptul la educatie. Articolul dat vine
sa analizeze hotérarile Curtii Constitutionale a Republicii Moldova din 2013 si 2018 cu privire la acest subiect, in vederea
elucidarii anumitor factori ce ar putea aduce ingerinte in exercitarea drepturilor.

Cuvinte-cheie: stat de drept, libertatea de constiintd, vaccinarea profilactica sistematicd, dreptul la educatie, Curtea
Constitutionald.
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The rule of law is the most effective form of protection of the rights and freedoms of the citizen. In this context, freedom
of conscience, as one of the most appreciated rights, has also been studied through the system of health and education;
namely its involvement in the systematic prophylactic vaccination process and the right to education. This article aims to
analyze the decisions of the Constitutional Court of the Republic of Moldova from 2013 and 2018 on this subject in order
to elucidate certain factors that could interfere with the exercise of rights.
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Court.

Introducere. Incepand cu obtinerea
independentei, Republica Moldova s-a decla-
rat un stat democratic, iar prin Constitutia Republi-
cii Moldova[l], aceasta tara tinde spre devenirea
unui veritabil stat de drept in intreaga lui activitate:
atat in raporturile cu cetatenii, precum si cu diferi-
tele organizatii sociale. Respectiv, aceastd notiune o
intalnim in art. 1 alin. (3) al Constitutiei Republicii
Moldova din 1994 si credem cé se depune tot efor-
tul de a corespunde intelesului notiunii de stat de
drept.

Prezenta unui stat de drept semnifica existenta unui
sistem legislativ echilibrat, bazat pe principiul separatiei
puterilor in stat, care garanteaza independenta reald a
justitiei, promoveaza drepturile si libertatile funda-
mentale ale omului, precum si se preocupa constant de
ocrotirea personalitdtii umane.

O problematica deosebit de importanta aparuta in
societatea contemporand, un subiect sensibil discutat,
care a impartit Intreaga societate in doud tabere este
vaccinarea profilactorie sistematica a cetatenilor, in
special, a copiilor.

Materiale si metode aplicate. Studiul efectuat a
avutlabaza cercetarea hotérarilor Curtii Constitutionale
in domeniul vaccindrii profilactice a populatiei, pre-
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cum si doctrina nationala si internationald in domeniul
libertatii de constiintd. Metodele de cercetare in pro-
cesul acestui studiu au fost: juridica, logica, sistemica,
comparativa a legislatiei nationale si internationale in
domeniul vaccinarii.

Rezultatele obtinute si discutii. Libertatea de con-
stiintd, de gandire si de religie constituie unul dintre
drepturile fundamentale ale omului. Dreptul la liber-
tatea de religie este unul dintre primele drepturi fun-
damentale recunoscute la nivel international si este
garantat prin actele internationale de baza in domeniul
drepturilor omului.

Prin intermediul actelor emise si ratificate, inclusiv
de Republica Moldova, acestui drept i s-a conferit o
importanta deosebitd. Prin ratificarea instrumentelor
internationale, statul se obliga sa garanteze respecta-
rea acestui drept, precum si sd creeze un cadru legis-
lativ si conditii specifice pentru exercitarea libertatii
constiintei, precum si sd intervina in cazurile in care
libertatea constiintei nu se manifesta in spirit de tole-
ranta si de respect reciproc.

Declaratia Universala a Drepturilor Omului, adop-
tatd de Adunarea Generald a Organizatiei Natiunilor
Unite la 10 decembrie 1948 constituie primul act mon-
dial al recunoasterii universale a drepturilor inerente
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fiecarei fiinte umane. Respectiv, Declaratia recunoaste
dreptul la gandire, constiinta si religie.

Astfel, art. 18 din Declaratie[2] statueaza ca ,,orice
persoana are dreptul la libertatea gandirii, a constiin-
tei si a religiei; acest drept implica libertatea de a-si
schimba religia sau convingerile, precum si libertatea
de a-si manifesta religia sau convingerile sale, indi-
vidual sau 1n colectiv, atdt in public, cat si particular,
prin invatdmant, practici, cult si indeplinirea de rituri.
In acelasi timp, art. 19 prescrie ca orice individ are
dreptul la libertatea de opinie si de exprimare, ceea ce
implica dreptul de a nu fi tulburat pentru opiniile sale
si acela de a cauta, de a primi si de a raspandi, fara
consideratii de frontiera, informatii si idei prin orice
mijloc de exprimare.

In aceastd ordine de idei, Constitutia Republicii
Moldova in art. 31 stipuleaza ca: ,,Libertatea constiin-
tei este garantatd. Ea trebuie sa se manifeste in spirit
de toleranta si de respect reciproc. Cultele religioase
sunt libere si se organizeaza potrivit statutelor pro-
prii, in conditiile legii. In relatiile dintre cultele reli-
gioase sunt interzise orice manifestari de Invrajbire.
Cultele religioase sunt autonome, separate de stat si
se bucura de sprijinul acestuia, inclusiv prin inlesnirea
asistentei religioase in armata, in spitale, in peniten-
ciare, 1n aziluri §i in orfelinate.” Prin respectivul arti-
col, Republica Moldova se declara stat laic, stat care
va respecta drepturile persoanei privind libertatea de
constiintd, va asigura libertatea si autonomia cultelor
religioase fara vreo discriminare, reglementarile lega-
le, in acest sens, urméand s corespunda prevederilor
constitutionale.

Libertatea de constiintd este reglementata intr-o
masurd mai largd de Legea nr. 125-XVI din 11 mai
2007 privind cultele religioase si partile lor componen-
te. Potrivit articolului 4[4], ,,Orice persoana are drep-
tul la libertatea de gandire, de constiinta si de religie.
Acest drept trebuie exercitat 1n spirit de toleranta si de
respect reciproc si cuprinde libertatea de a apartine sau
nu unei anumite religii, de a avea sau nu anumite con-
vingeri, de a-si schimba religia sau convingerile, de a
profesa religia sau convingerile In mod individual sau
in comun, in public sau in particular, prin invatatura,
practici religioase, cult si indeplinirea riturilor. Fiecare
persoana si comunitate religioasd poate adera liber la
orice cult religios™.

O data ce libertatea de constiintd reprezintd unul
dintre cele mai importante si apreciate drepturi ale
omului, este necesar sd determindm continutul con-
ceptului de constiinta, care de-a lungul timpului a fost
definit de psihologi, sociologi si filosofi. Cunoasterea
continutului si functiilor acestui concept va permite
aplicarea justa si relevanta in cazurile practice, or orice
incélcare a acestui drept necesita o solutionare echita-
bila de catre instantele nationale si internationale.

=9

Termenul “constiintd” este derivat din termenul latin
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“con scientia” care Tnseamna “cunoastere”. Constiinta
este sentimentul intelegerii existentei personale si a in-
tegrarii ei In univers. Este forma cea mai evoluata, pro-
prie omului, de reflectare psihica a realitatii obiective
prin intermediul senzatiilor, perceptiilor si gandirii, sub
forma de reprezentdri, notiuni, judecati, rationamente,
inclusiv procese afective si volitionale[11]. Din punct
de vedere filozofic, Kant este cel care dezvolta concep-
tul de “constiintd de sine®. Din punct de vedere teologic,
constiinta a fost identificatd de catre Augustin ca avand
o functie de Intemeiere a adevarului 1n interiorul fiintei
umane. Din punct de vedere psihologic, constiinta este
un mijloc de cunoastere a lumii exterioare si interioare.
lar din punct de vedere juridic, reprezintd ansamblul
conceptiilor religioase, filozofice, politice, s.a. detinute
de cetatenii unui stat si protejate prin intermediul drep-
tului constitutional[ 15].

Respectiv, accentuam faptul ca convingerile de ori-
ce naturd sunt protejate si respectate de orice individ.
Cetateanului céruia i s-au lezat convingerile sale prin
intermediul actiunilor sau inactiunilor altor cetateni
sau Insasi de catre stat, poate sad-si valorifice dreptul in
fata institutiilor statului.

lar potrivit legislatiei, convingerile religioase re-
prezinta acel complex de idei, principii si invataturi de
credintd sau dogme cu caracter religios in care o per-
soana crede, pe care le acceptd benevol, le marturiseste
si dupa care se conduce in viata[5].

Republica Moldova, prin Legea nr. 10-XVI din 3
februarie 2009 privind supravegherea de stat a sanatatii
publice[6], a instituit ca vaccinarea profilacticd a po-
pulatiei impotriva bolilor infectioase include vaccinari
profilactice sistematice, vaccindri conform indicatiilor
epidemiologice si vaccindri recomandate. Deci, con-
cluziondm ca vaccinarea populatiei este facultativa.
Insa, acelasi articol al legii, art. 52 alin. (6) indica ca
admiterea copiilor in colectivitati si institutii educatio-
nale si de recreere este conditionatd de faptul vaccinarii
lor profilactice sistematice. Astfel, orice copil trebuie
sa fie vaccinat conform Calendarului imunizérii pen-
tru a putea beneficia de dreptul sdu constitutional la
educatie.

Aceasta normd a fost subiectul a nenumérate dez-
bateri sociale atat televizate acceptatd de o categorie
a populatiei care considerd cd admiterea in institutii
educationale, doar a copiilor vaccinati este o condi-
tie indispensabild in vederea elimindrii factorilor de
risc pentru sandtatea si viata tuturor copiilor. Insa, de
cealaltd parte, o altd categorie de cetiteni considera
ca li se incalca dreptul la integritate fizica si dreptul
la educatie, considera ca sunt discriminati si ca li se
ignora convingerile religioase i filosofice — libertatea
de congtiintd.

lar daca afirmam ca Republica Moldova si-a asu-
mat angajamentul de a deveni un stat de drept in care
drepturile si libertatile fundamentale ale omului sunt
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garantate si respectate, in acest context, prezinta inte-
res urmatorul exemplu din practica judiciara a Curtii
Constitutionale, si anume, Decizia de sistare a proce-
sului pentru controlul constitutionalitatii articolului 52
alin. (6) din Legea nr. 10-XVI din 3 februarie 2009 pri-
vind supravegherea de stat a sanatatii publice[13], pre-
cum si Hotdrarea pentru controlul constitutionalitatii
articolului 52 alin. (6) din Legea nr. 10 din 3 februarie
2009 privind supravegherea de stat a sanatatii publice
si a pct. 21 subpct. 1) lit. ) din Programul national de
imunizari pentru anii 2016-2020, aprobat prin Hotara-
rea Guvernului nr. 1113 din 6 octombrie 2016[14].

In conformitate cu decizia de sistare a procesului
pentru controlul constitutionalitatii articolului 52 alin.
(6) din Legea nr. 10-XVI din 3 februarie 2009 privind
supravegherea de stat a sdnatatii publice, Curtea a rele-
vat faptul ca conditia vaccindrii profilactice sistematice
a copiilor pentru admiterea in colectivitati si institutii
educationale si de recreere reflectd problematica igno-
rarii convingerilor religioase si filozofice ale parintilor
prin impunerea vaccindrii copiilor, adica se aduce atin-
gere libertatii de constiinta a parintilor.

In viziunea autorului sesizarii, obligarea persoa-
nelor de a-si vaccina copiii contrar convingerilor lor
religioase si filozofice constituie o incalcare a liberei
exercitari a religiei si a manifestarii convingerilor fi-
lozofice. Iar Ministerul Sanatatii recunoaste existenta
unei probleme pentru membrii unor culte religioase,
care din cauza convingerilor nu admit anumite inter-
ventii medicale.

Trei din cei sase judecatori care au examinat se-
sizarea 1n cauza[19], confirma faptul ca libertatea de
constiintd este unul dintre fundamentele unei societati
democratice si ca aceasta libertate este, in dimensiunea
sa religioasd, unul dintre elementele cele mai esentiale
ale identitatii credinciosilor si ale conceptiilor lor de
viata.

De asemenea, judecatorii considera ca pluralismul
si democratia trebuie s se bazeze pe dialog si pe spiri-
tul de compromis, care implica in mod necesar din par-
tea persoanelor diferite concesii, care sunt justificate in
scopul protejarii si promovarii idealurilor si valorilor
unei societati democratice. Necesitatea de a le prote-
ja poate determina statul sa restrictioneze alte drepturi
sau libertati garantate de Constitutie. Aceastd cautare
constanta a unui echilibru intre diferite interese consti-
tuie fundamentul unei ,,societati democratice”.

Magistratii recunosc faptul ca refuzul din motive
religioase a unui tratament medical care ar putea salva
viata este o problema de o complexitate juridica semni-
ficativa, care implica un conflict intre interesul statului
de a proteja viata si sdndtatea cetatenilor sai si dreptul
individului la autonomie personald in domeniul inte-
gritatii fizice i credintei religioase.

Intr-adevar, legislatia Republicii Moldova nu preve-
de scutiri religioase si de altd natura pentru vaccinarea
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obligatorie, iar cei care au obiectii religioase autentice
privind vaccinarea nu reprezinta intreaga amenintare
la adresa societatii. Insd, exista o categorie de persoa-
ne care se opun vaccindrii din diverse motive, acestea
variind de la convingerile filozofice sau morale non-re-
ligioase, cum ar fi convingerea ca vaccinurile ar inter-
fera cu ,,amprenta genetica a naturii”, sau ,,din motive
personale” nespecificate.

Este demn de remarcat faptul ca ratele de imunizare
in proportie de 100 % nu sunt necesare pentru a obtine
»imunitatea colectiva”, majoritatea statelor au ales sa
scuteasca anumite persoane de vaccinarea obligatorie,
considerand ca se poate obtine ,,imunitatea colectiva”
chiar daca astfel de persoane nu sunt vaccinate. Ca
exemplu, datele din SUA ne arata ca doar circa 0,64%
din populatie invoca motive religioase sau filozofice
pentru a se opune vaccindrii si ca, aceasta cifra chiar si
inainte de anul 2000 nu depasea 2,5% din populatie in
niciunul din cele 50 de state.

Cu toate acestea, judecatorii considera ca acorda-
rea pe scard largd a unor asemenea scutiri pot sd nu
fie sustenabile pe termen lung, or, instituirea unor ex-
ceptii prea largi ar putea submina beneficiile vaccinarii
obligatorii, cum ar fi mentinerea ,,imunitatii colective”.
Totodata, exista riscul ca persoanele nevaccinate, in-
clusiv din cauza unor contraindicatii medicale (mo-
tive obiective), sd sufere la aparitia unei epidemii ca
urmare a pierderii unei parti a ,,imunitatii colective” a
comunitatii.

In concluzie, avand in vedere toate argumentele
mentionate mai sus, cei trei judecétori[20] considera ca
statul poate adopta legi prin care sa prevada vaccinarea
obligatorie, deoarece libertatea individului trebuie sa
fie subordonata uneori binelui comun si sa fie supusa
puterii de control al statului.

Adica, chiar daci libertatea de a-si manifesta religia
sau convingerile nu poate forma obiectul altor restran-
geri decat cele, care prevazute de lege, constituie ma-
suri necesare intr-o societate democratica, pentru sigu-
ranta publica, protectia ordinii, a sinatatii sau a moralei
publice ori pentru protejarea drepturilor si libertatilor
altora[10], potrivit Deciziei Curtii Constitutionale, bi-
nele comun este superior libertatii constiintei individu-
lui.

Dat fiind faptul ca s-au inregistrat paritate de voturi,
in consecintd, actul normativ contestat s-a prezumat
constitutional, iar procesul asupra cauzei s-a sistat.

Este obligatoriu de mentionat ca, cinci ani mai tar-
ziu, Curtea Constitutionald a pronuntat o hotarare pri-
vind controlul constitutionalittii articolului 52 alin.
(6) din Legea nr. 10 din 3 februarie 2009 privind supra-
vegherea de stat a sdnatatii publice si a pct. 21 subpct.
1) lit. e) din Programul national de imunizari pentru
anii 2016-2020, aprobat prin Hotararea Guvernului nr.
1113 din 6 octombrie 2016.

Chiar daca autorul sesizarii,Vladimir Odnostalco,
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deputat in Parlamentul Republicii Moldova, a pretins
ca norma contestatd contravine si dreptului la liber-
tatea de constiinta, Curtea nu a considerat ca exista o
ingerinta in dreptul garantat de Constitutie.

Totodata, Curtea a mentionat ca parintii 1si pot ma-
nifesta libertatea de constiintd in continuare, deoare-
ce prevederea contestatd nu impune vaccinarea si nu
sanctioneaza in vreun fel parintii copiilor care se opun
vaccindrii. In acest sens, copiii parintilor care nu vor ca
acestia sa fie vaccinati, desi nu existd contraindicatii,
au la dispozitie metode alternative de invatare.

Concluziondam c¢d 1n ambele cazuri, Curtea
Constitutionala a conchis ca admiterea copiilor in co-
lectivitati si institutii educationale si de recreere condi-
tionata de faptul vaccindrii lor profilactice sistematice
reprezintd o norma legala ce nu aduce atingere dreptu-
lui la libertatea de constiinta a parintilor.

Mai mult ca atét, se impune a se aduce si urmato-
rul exemplu, Decizia Consiliului pentru prevenirea si
eliminarea discrimindrii si asigurarea egalitatii din 20
decembrie 2016[8], care a avut ca obiect al plangerii
pretinsa discriminare in acces la educatie pe criteriu de
convingeri al parintilor. Chiar daca petitionarul a invo-
cat ca refuzul sau de a vaccina copii face parte din con-
vingerile sale, fiind sustinut si de avocatul parlamentar
care a invocat cd norma data include in sine o conditie
nejustificatd si discriminatorie, Consiliul a stabilit ca
convingerile explicate de petitionar nu pot fi retinute ca
criteriu protejat in sensul celor protejate de art. 1 al Legii
nr. 121 cu privire la asigurarea egalitatii[7], si anume,
asigurarea egalitatii tuturor persoanelor aflate pe terito-
riul Republicii Moldova in sferele politica, economica,
sociald, culturala si alte sfere ale vietii, fara deosebi-
re de rasd, culoare, nationalitate, origine etnica, limba,
religie sau convingeri, sex, varstd, dizabilitate, opinie,
apartenenta politica sau orice alt criteriu similar.

De asemenea, Consiliul subliniaza ca art. 9 al
Conventiei Europene a drepturilor omului si libertatilor
fundamentale protejeaza libertatea de constiintd, gan-
dire si religie, acest articol fiind aplicabil si tuturor
convingerilor att celor personale, politice, filozofice,
morale, cat si religioase.

Prin jurisprudenta sa, Curtea Europeand a drep-
turilor omului a specificat cd acest articol protejeaza
acele idei filosofice de tot felul, conceptiile religioase
ale unei persoane, propriul sau mod de a intelege viata
sa personala si sociala. Cat priveste convingerile per-
sonale, Curtea a notat ¢ acestea sunt mai mult decét
simple opinii. De fapt, acest lucru trebuie perceput ca
fiind acele idei care au atins un nivel suficient de pute-
re, seriozitate, coeziune si importanta[12].

Si in acest caz, concluzionam ca Consiliul a deli-
mitat libertatea de constiinta, ce cuprinde in sinea sa
totalitatea convingerilor religioase si nereligioase,
de simplele opinii personale nejustificate. Respectiv,
nici aceastd spetd nu demonstreaza ca admiterea co-

APRILIE 2019

piilor in colectivitati si institutiile educationale si de
recreere conditionata de faptul vaccinérii lor profilac-
tice sistematice ar prezenta o ingerenta la libertatea de
constiinta.

Totodata, este indispensabil de remarcat faptul ca
chiar daca libertatea de constiinta protejeaza si convin-
gerile religioase, si cele filosofice, nu mereu se garan-
teaza protectia oricarui comportament in sfera publica
dictat de o anumita credinta. Potrivit practicii Curtii
Europene a drepturilor omului, Curtea subliniaza faptul
ca obligatia de vaccinare, In conformitate cu legislatia
nationala, se aplica tuturor, indiferent de propria religie
sau convingeri personale. Se mai considera faptul ca
nu existd interdependentd cu libertatea de constiinta,
protejatd de art. 9 al Conventiei[21].

In alta ordine de idei, este necesar de mentionat si
practica internationala cu privire la acest subiect. Ast-
fel, in SUA existd o puternicd miscare anti-vaccinare
fortatd, iar Centrul National de Informare cu privire la
Vaccinuri catalogheaza pierderea dreptului la educatie
a copiilor nevaccinati ca o grava atentare la constiinta
religioasd a minoritatii $i non-toleranta fata de parintii
respectivi[18]. Cu toate acestea, majoritatea statelor
SUA ofera alternativa parintilor care refuza vaccinarea
copiilor sai din motive de constiintd, inclusiv din moti-
ve de convingeri religioase.

De asemenea, analizand legislatia tarilor europe-
ne, aflam ca potrivit Buletinului Epidemiologic Nr. 34
al Institutului german pentru sanatate publica Robert
Koch[16], editia din 24 august 2015, se arata ca in Ger-
mania vaccinurile nu sunt obligatorii, ci doar recoman-
date: ,,Vaccinurile si alte profilaxii specifice sunt doar
recomandate, conform Institutiilor de Sanatate care se
bazeaza pe Regulile date de STIKO, conform art. 20
alineatul 3 al Legii de protectie impotriva bolilor infec-
tioase.” Totodat, in tari precum Marea Britanie, Olan-
da, Polonia sau Spania, vaccinarea nu este obligatorie,
ci doar recomandata. In statul vecin, Romania, anul
2017 a fost un an in care s-a incercat impunerea vac-
cindrii obligatorii, Insa datoritd protestelor masive ale
populatiei care au invocat ca li se incalca si dreptul la
libertatea constiintei, consacrat de art. 29 din Constitu-
tia Romaniei, proiectul legislativ a fost blocat. Potrivit
Scrisorii adresate Ministrului Sanatatii[17], se indica
cd in continutul oricarui proiect legislativ este obliga-
toriu sa se reglementeze dreptul parintilor de a refuza
administrarea vaccinului din motive religioase sau de
congtiinta (dreptul la obiectiune de constiinta).

Concluzie. Libertatea de constiinta, de gandire si
de religie constituie unul dintre drepturile fundamenta-
le ale omului. Dreptul la libertatea de religie este unul
dintre primele drepturi fundamentale recunoscute la
nivel international si este garantat prin actele internati-
onale de baza in domeniul drepturilor omului.

Analiza in cauza ne demonstreazd clar
interdependenta libertdtii de constiintd cu sfera
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educatiei si a sanatatii prin prisma hotararilor Curtii
Constitutionale oferite pe marginea art. 52 alin. (6) din
Legea privind supravegherea de stat a sanatatii publice
si legislatia altor tari.

Este necesar de a puncta faptul ca dreptul parintilor
de a asigura educatia si invatamantul copiilor conform
convingerilor lor religioase si filozofice nu este stipu-
lat in art. 31. Acest drept, indicat direct in Protocolul
aditional nr. 1 la Conventia europeana pentru apararea
drepturilor omului si a libertatilor fundamentale (art.
2), precum si 1n art. 18 alin. (4) al Pactului Internati-
onal cu privire la drepturile civile si politice, pare sa
se strecoare prin intermediul art. 35 alin. (9) al Legii
Supreme, care prevede ca dreptul prioritar de a alege
sfera de instruire a copiilor revine parintilor. In sensul
Constitutiei si al tratatelor internationale cuvenite, in-
struirea in cauza este instruirea religioasa[9].

In concluzie, chiar daca Curtea Constitutionald s-a
pronuntat si a stabilit ca lipsesc scutiri de ordin religi-
os sau de altd naturd in privinta vaccinarii profilacto-
rii sistematice a copiilor, considerdm cé niciun copil
din Republica Moldova nu poate fi privat, pentru
niciun motiv, de dreptul siu fundamental de a
primi o educatie si de a fi implicat in procesul de
invatamant la care are dreptul constitutional. Tot-
odatd, consideram ca merita a fi luatd in consideratie
si Conventia Europeana pentru protectia drepturilor
omului si a demnitéatii fiintei umane fata de aplicatiile
biologiei si medicinei (Conventia privind drepturile
omului si biomedicina)[3]care in articolul 2 prevede
expres ca ,Interesul si binele fiintei umane trebuie sa
primeze asupra interesului unic al societdtii sau al
stiintei.” De aici rezultd cd nu poate fi invocat bine-
le public pentru a prejudicia o persoana, or vaccinarea
fortatd sau conditionata prejudiciaza un grup minoritar
al societatii care este lipsit de protectie si caruia trebu-
ie sd 1 se respecte si libertatea de constiintd. Si, chiar
daca prin Hotararea Curtii Constitutionale a Republi-
cii Moldova din 30 octombrie 2018 se indica ca co-
pii nevaccinati pot beneficia de metode alternative de
invatare, de facto, aceastd prevedere nu are un suport
legislativ[22], urmand ca institutiile de resort sa ofere o
solutie reald in vederea asigurarii acestui drept.
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Drept international

CzU: 341.1

CONFLICTUL ARMAT INTERN iN DREPTUL INTERNATIONAL
UMANITAR

Ion FRUNZE,
dr. in drept, USEM

Acest articol analizeaza esenta conflictelor armate non-internationale si standardele juridice internationale care trebuie
respectate de partile implicate. Actualitatea temei investigate in articol reiese din constatarea cé problema conflictelor ar-
mate si a pacii este problema fundamentala a vietii contemporane. Scopul cercetérii reiese din actualitatea temei investigate
si consta in cercetarea complexa a conceptului de conflict armat, care este un fenomen social foarte complex, din cauza
multitudinii de caracteristici.

Cuvinte cheie: conflicte armate, conflicte non-internationale.

THE INTERNAL CONFLICT ARMED IN INTERNATIONAL HUMAN RIGHTS

Ion FRUNZE,
Phd in Law, dr., UESM

This article examines the essence of non-international armed conflicts and international legal standards to be respected
by involved parties. The actuality of the topic investigated in the article results from the finding that the problem of armed
conflicts and peace is the fundamental issue of contemporary life. The purpose of the research is based on the actuality of
the investigated topic and consists in the complex research of the concept of armed conflict, which is a very complex social

phenomenon due to the multitude of characteristics.
Keywords: armed conflicts, non-international conflicts.

Introducere: Actualitatea temei investigate reie-
se din constatarea ca problema conflictelor armate si
a pécii este problema fundamentala a vietii contem-
porane. Conflictele armate actuale, violenta oarba si
actele de terorism, reprezintd amenintari grave la si-
guranta, securitatea si pacea locuitorilor planetei.

Scopul cercetarii noastre reiese din actualitatea
temei investigate si consta in cercetarea complexa a
conceptului de conflict armat, care este un fenomen
social foarte complex, din cauza multitudinii de carac-
teristici, motiv pentru care analizarea acestuia trebuie
facuta din perspectiva multidisciplinara. Una dintre
dimensiunile principale ale conflictului armat o repre-
zintd modul de reglementare juridica la nivel interna-
tional, in raport cu fiecare etapd istorica a omenirii.
Problematica traditionald si fundamentald a Dreptu-
lui International Umanitar trebuie abordata coroborat
cu realitatile lumii contemporane, incercand o dubla
solutionare a faptelor concrete, atit din perspectiva
necesitatilor militare, cat si din cea a umanismului.

Conflictul armat este definit drept o stare de nein-
telegere, dezacord sau ciocniri de interese antagonice
intre parti adverse, care a degenerat, ca urmare a anu-
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mitor conditii, in actiuni violente sau razboi. O alta
definitie a notiunii a fost sugerata pe cale jurispruden-
tialda, de catre Tribunalul Penal International pentru
Fosta Tugoslavie, considerdndu-se a fi conflict armat
,...orice recurgere la forfa armatd intre state sau la
violentd armata indelungata intre autoritatile guver-
namentale §i grupuri armate organizate sau intre ase-
menea grupuri intr-un stat”.

Notiunea de conflict armat intern/neinternational
este calificatd, conform Art. 3 comun Conventiilor
de la Geneva, prin excludere de la conflictul armat
international, drept ,,...conflict armat neprezentand
un caracter international si ivit pe teritoriul uneia din-
tre Inaltele Parti Contractante...”, asimiland acestuia
razboaiele civile, religioase, de eliberare nationala
impotriva dominatiei coloniale, de schimbare a regi-
murilor politice si de secesiune. [20]

Reflectii si rezultate: La ora actuala, conflictul ar-
mat comporta patru tipuri, respectiv: conflictul armat
international, conflictul armat intern/neinternational,
conflictul armat destructurat/de identitate si conflictul
armat intern devenit international/internationalizat.
[20]
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O atentie deosebita meritd conceptul de conflict
armat propus in aceastd decizie si anume: ,,Un con-
flict armat exista atunci cand este o aplicare a fortei
armate intre statele sau de violenta prelungita intre
autoritdtile guvernamentale si grupuri armate orga-
nizate sau intre astfel de grupuri in interiorul unui
stat”. [4, p. 170]

Descrierea conflictului armat reprezinta o dezvol-
tare semnificativd a dreptului international umanitar.
In acest context savantul C. Greenword a notat: ,,de-
finitiile conflictului armat intern si international sunt
de o importanta considerabild. Niciunul dintre acesti
termeni nu sunt definiti in Conventiile de la Geneva
sau alte acorduri aplicabile. Intrucat existd o litera-
turda vastd cu privire la definitia de ,,yazboi” in drep-
tul international, conflictul armat a fost intotdeauna
considerat o notiune pur factuald si au existat cdateva
incercari de a-l defini sau chiar a-l descrie”. [7, p.
104]

In mod cert definitia clarificd pragul distinctiv al
situatiilor de conflict armat noninternational in drep-
tul international umanitar, divizand, in linii mari, con-
ditiile situationale (cele care determina existenta unui
conflict armat, spre deosebire de situatiile de tulburari
interne). Definitia indica un prag care este in mod clar
mai mic decat cel impus de art. 1, al. 1 din Protocolul
Aditional II.

Un mare aport in dezvoltarea conceptuala a adus
P. Rowe, care a mentionat: ,definitia cumuleazd pro-
blema gradului de intensitate a actiunii armate ne-
cesare pentru ca un conflict armat sa existe §i natura
unui astfel de conflict. In contextul definitiei Came-
rei de Apel, aceasta din urma este mai larga decdt
cea din Protocolul Aditional II, care nu include un
conflict armat intre grupuri organizate in cadrul unui
stat”. [15, p. 697]

Potrivit opiniei S. Boelaert-Suominen, consilier
juridic al Oficiului Procurorului, ,,...definitia conflic-
tului armat sugerata de Camera de Apel acopera nu
doar exemplele clasice de: a) un conflict armat intre
doua sau mai multe state si b) un razboi civil intre un
stat, pe de o parte, §i o entitate nonstatald pe de alta
parte. Aceasta cuprinde in mod clar o a treia situatie
- ¢) un conflict armat in care nu este implicat niciun
partid de guvernamant, pentru ca doua sau mai multe
entitati nonstatale lupta reciproc”. [3, p. 633 - 634]

Trebuie de mentionat, ca deosebit de semnificativa
pentru dezvoltarea conceptului conflictului armat cu
caracter neinternational revine partii definitiei, care
se refera la ,,violenta armatd prelungita intre auto-
ritdtile guvernamentale §i grupuri armate organizate
sau intre astfel de grupuri in interiorul unui stat”.

Jurisprudenta Tribunalului International Penal
pentru fosta Iugoslavie (TPI) a stabilit definitia ,,con-
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flictului armat intern” in dreptul international umani-
tar. Infiintat in scopul urmdririi penale a indivizilor
pentru incalcari grave ale dreptului umanitar, TPI
are competenta ratione materiae asupra crimelor de
razboi, crime impotriva umanitatii si genocidului. In
cauza Procurorul vs. Tadié, Camera de Apel a Tribu-
nalului a definit, in primul rand, contururile ,,conflic-
tului armat intern” in sensul prevederilor Conventii-
lor de la Geneva.

La 2 octombrie 1995, Camera de Apel a TPI in
cauza Tadi¢ a emis Decizia asupra petitiei apararii
privind apelul preliminar cu privire la competenta ju-
diciara. Contextul acestei decizii a fost procesul asu-
pra lui Dusko Tadi¢, un sarb bosniac acuzat de crime
impotriva umanitatii, incalcari grave ale Conventiilor
de la Geneva si incélcari ale cutumelor de razboi in
temeiul art. 2, 3 si 5 din Statutul TPI. [13]

Abordarea acestei probleme privind competenta
Tribunalului de a-l judeca pe Tadi¢ pentru crime de
razboi a impus ca Tribunalul , in temeiul art. 3 din
Statutul TPI, sa determine existenta conflictului ar-
mat.

Aceastd problemd preliminard priveste situatia
din Bosnia si Hertegovina din aproximativ 24 mai
pana in 30 august 1992, perioada in care a fost pre-
tinsa comiterea de citre Tadi¢ a crimelor de razboi,
inclusiv omoruri, violuri i maltratarea prizonierilor.
[4, p. 118]

Camera de Apel a interpretat definitia expusa in
decizia asupra cauzei Tadi¢ ca fiind un ,test” pentru
existenta conflictului armat §i, prin urmare, pentru
aplicabilitatea art. 3 comun.

Insa, dupa parerea noastrd, conceptul de conflict
armat noninternational creat prin definitie este mult
mai larg, decét cel considerat de citre elaboratorii
Conventiilor de la Geneva, deoarece formularea din
definitie este, fara indoiala, autoritard comparativ cu
cea din art. 3 comun.

Conceptual, definitia se focuseaza pe doua aspecte
ale conflictului: organizarea partilor conflictului si
intensitatea conflictului.

Criteriile prestabilite referitoare la art. 3 comun,
sunt nivelul de organizare a partilor la conflict si in-
tensitatea ostilitatilor. In ceea ce priveste cerinta de
intensitate, este important sa se ia in considerare evo-
lutia care a avut loc in dreptul international umanitar,
dupa elaborarea Conventiilor de la Geneva, in speci-
al, de la infiintarea Tribunalelor Penale Internationale
pentru Rwanda si fosta [ugoslavie.

Analiza celor doud aspecte ale conflictelor armate
internationale oferd o baza pentru determinarea exis-
tentei unui conflict armat si, prin urmare, a aplicabili-
tatii dreptului international umanitar.

Cu toate acestea, dupa cum a mentionat Idi Gapa-

APRILIE 2019



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HAIIOHAJbHBIA FOPHMUECKHI KYPHAIL TEOPHS H TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

rayi, ,,determinarea a ceea ce constituie violenta ar-
mata ,prelungita” si un grup armat ,,bine organizat”
necesita o analiza specifica a faptelor fiecarui caz in
parte” . [6, p. 43] Un punct de vedere similar a fost
expus de catre Camera de Apel a Tribunalului Militar
International pentru fosta Tugoslavie care precizeaza
ca ,faptul, daca un conflict indeplineste criteriile art.
3 comun, urmeaza sd fie decis de la caz la caz”. [12]

Organizarea partilor

Cerinta de organizare pentru caracterizarea con-
flictului armat a fost evidentiata intr-un numar de oca-
zii de catre Comitetul International al Crucii Rosii.
Acordul de la Sevillia cu privire la organizarea activi-
tatilor internationale ale componentelor Crucii Rosii
Internationale si Miscarea Semilunii Rosii afirma ca
»un conflict armat exista atunci cdnd actiunea arma-
td are loc intre doud sau mai multe parti si reflectd un
minimum de organizare”. [1]

Art. 3 comun nu defineste termenul ,,parte la con-
flict”. In cazul unui conflict armat international, parti-
le, in principiu, pot fi doar statele, dar in situatia con-
flictelor armate ne-internationale este mai putin clar,
ca in astfel de cazuri, cel putin, una dintre parti la
conflict nu este un stat.

Consensul general al opiniei expertilor este ca
grupurile armate care luptd Tmpotriva unui guvern
trebuie sd aiba un grad minim de organizare si disci-
plina - suficiente pentru a le permite sa respecte drep-
tul international umanitar - pentru a fi recunoscuta ca
o parte la conflict. [2]

In mod similar, in comentariul , Elemente ale
crimelor de razboi in conformitate cu Statutul de la
Roma al Curtii Penale Internationale” se indica fap-
tul ca partile ,,ar trebui sa fie organizate intr-o mdsu-
rd mai mare sau mai micd” pentru ca o situatie sa se
califice ca fiind una de conflict armat. [5] In timp ce
decizia asupra cauzei Tadi¢ nu defineste ce constituie
un “grup armat organizat”, indicatori 1n acest sens au
fost prevazuti de jurisprudenta ulterioara.

Decizia asupra petitiei de achitare (Decizia Mi-
losevi¢ regula 98 bis) emisa in cauza Procurorul vs
Milosevi¢ subliniaza conditiile indicative ale nivelu-
lui de organizare necesar pentru ca un grup armat sa
fie calificat drept ,,organizat” in baza definitiei Tadic.
[4, p.123]

Contextul regulei 98 bis a Deciziei priveste cauza
procesului Slobodan Milosevi¢ pentru crime, inclusiv
incélcari ale legilor sau cutumelor de razboi comise
in Kosovo. [11] Asa cum incalcarea legilor sau cu-
tumelor de razboi nu poate avea loc in absenta unui
conflict armat, Camera de Apel a examinat situatia
din Kosovo, pentru a constata dacd la momentul pre-
tinselor incalcari cerintele definitiei 7adi¢ au fost in-
deplinite.
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Pentru ca situatia sa fie calificata ca un conflict ar-
mat, ostilitatile trebuie sa fie de o intensitate suficienta
si partile implicate in conflict trebuie sa fie organizate
intr-o masurd mai mare sau mai mica. Pentru cauza
Milosevi¢, Camera a recurs la o evaluare a Armatei
de Eliberare din Kosovo (AEK) ca si un grup armat
organizat.

In evaluarea nivelului de organizare in AEK, Ca-
mera a gasit ,,suficiente dovezi care indica ca AEK
este o forta militara organizatd, cu o structurd ofi-
ciala de comanda, cu sediu, cu zone de operare de-
semnate §i cu capacitatea de a procura, transporta §i
distribui arme”. [14]

Dovezile utilizate in regula 98 bis a Deciziei asu-
pra cauzei Milosevi¢ au fost citate In hotararea Came-
rei Il in cauza Procurorul vs Limaj. [14, p. 90]

Hotararea Camerei 1n cauza Limaj a detaliat mo-
dul in care AEK se califica drept ,,un grup armat orga-
nizat” in sensul formularii din cauza 7adi¢. In evalua-
rea nivelului de organizare in acest grup armat, a fost
pus un accent considerabil pe rolul Stafului General
ca organism principal de conducere al AEK. Functi-
ile acestui organism includeau numirea comandanti-
lor zonei, furnizarea de arme, emiterea declaratiilor
politice si a comunicatelor, distributia regulamentelor
AEK catre unitati, autorizatia de actiune militard si
repartizarea sarcinilor persoanelor fizice in cadrul or-
ganizatiei. [4, p. 123] Potrivit Camerei, natura organi-
zata a AEK a fost demonstrata, de asemenea, de mo-
dul in care membrii Stafului General au fost implicati
in negocieri cu reprezentantii Comunitatii Europene
si ai misiunilor straine cu sediul in Belgrad.

Capacitatea de a recruta, antrena si dota noi mem-
bri a fost, de asemenea, citata ca dovada a nivelului
de organizare in cadrul AEK. Detinerea de arme, in-
clusiv mortiere de artilerie si lansatoare de rachete,
au fost dovezi suplimentare relevante pentru aceasta
cerintd. Evaluand probele, Camera in cauza Limaj a
conchis ca ,,pand la sfarsitul lunii mai 1998 AEK po-
seda in mod suficient caracteristicile unui grup armat
organizat, capabil sa se implice intr-un conflict armat
intern”. [14, p. 134]

Astfel, analiza AEK 1n calitate de ,,grup armat or-
ganizat” de catre Camera releva o serie de indicatori
importanti pentru punerea in aplicare a definitiei din
cauza Tadi¢. Totusi este important de apreciat, avand
in vedere natura complexa a conflictului armat nonin-
ternational, ca fiecare situatie trebuie sa fie examinata
in parte.

Intensitatea ostilitatilor.

Ca si in cazul organizarii partilor, notiunea de
»conflict armat prelungit” necesitd analiza si inter-
pretarea fiecarui caz in parte. Dupa cum noteaza An-
thony Cullen, ,.definitia conflictului armat este deter-
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minata intr-un mod abstract si faptul, daca o situatie
Intruneste sau nu criteriile art. 3 comun, urmeazd a fi
decis in fiecare caz in parte”. [4, p. 124]

Necesitatea de a lua in considerare fiecare situ-
atie n parte este, de asemenea, evidentiatd de catre
Comisia Interamericana pentru Drepturile Omului
in cauza Tablada: ,,Cea mai dificila problema in ce
priveste aplicarea art. 3 comun nu este extremitatea
superioara a spectrului violentei domestice, ci mai
degraba cea inferioard. Linia care separd o situatie
de tulburari interne deosebit de violente de ,,cel mai
mic’nivel al conflictului armat consacrat in art. 3,
poate fi uneori neclara si, prin urmare, deloc usor de
determinat. In cazul confruntarii cu o astfel de situ-
atie, este necesard o analizd obiectiva a faptelor in
fiecare caz particular”. [15, p. 153]

Este util sa se ia in considerare definitia 7adic¢ ca
un mijloc de a clarifica acest prag de aplicare a drep-
tului international umanitar. Este clar cd intensitatea
necesara pentru existenta unui conflict armat este su-
perioara tulburarilor interne si tensiunilor. Este clar,
de asemenea, ca ostilititile nu trebuie sa ajunga la
amploarea ,,unor operatiuni militare sustinute si re-
zistente”. Problema este una de clarificare a intensita-
tii necesare pentru calificarea situatiei ca fiind una de
conflict armat.

Dupa cum sustine savantul A. Cullen, aceasta in-
tensitate depinde de interpretarea termenului ,,prelun-
git”. Nivelul violentei armate asociat cu acest termen
determind aplicabilitatea dreptului international uma-
nitar atunci cand este indeplinita si conditia unui grup
armat organizat. [4, p. 124]

In ce priveste utilizarea termenului ,,prelungit”, S.
Boelaert-Suominen comenteaza ca decizia Camerei
de Apel pare sa indice ca acest lucru implica elemen-
tul timp. Jurisprudenta Tribunalului indica faptul ca
termenii ,,violenta armata prelungita” ar trebui sa fie
interpretati intr-un mod flexibil si ca termenul ,,pre-
lungit” nu poartd acelasi Inteles ca si termenul ,,susti-
nut”. In consecintd, nu exista nicio obligatie ca ope-
ratiunile militare sa fie efectuate Intr-un ritm sustinut
sau continuu. [3, p. 634]

in mod similar, B. Thahyib-lie si O. Swaak-Gold-
man stipuleaza ca: ,,Conditia de lunga durata este in-
deplinita atunci cand ostilitatile sunt extinse in timp
si includ evenimente care pot fi atribuite conflictului.
Faptul, daca sunt sau nu ostilitatile de ,,lunga dura-
ta”, este evaluat prin referire la intreaga perioada de
la inifierea ostilitatilor pand la incetarea acestora. In
timp ce examinarea naturii ,prelungite” a ostilitati-
lor ar putea fi destul de simpla intr-un conflict armat
neinternational clasic, aceasta este mai problematic
daca mai multe parti nestatale sunt implicate. Masu-
ra, in care ostilitatile dintre mai multe parti nonstata-
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le pot fi agregate pentru a determina daca ostilitatile
sunt prelungite, va depinde de relatiile dintre partile
nonstatale”. [20, p. 248]

Gradul de intensitate necesar pentru existenta unui
conflict armat a fost examinat in Decizia MiloSevic,
regula 98 bis. Cerinta intensitatii a fost evaluata focu-
sandu-se pe durata sau natura prelungitd a conflictului
si pe gravitatea ciocnirilor armate, [8, p. 28] pe ras-
pandirea conflictului asupra teritoriului, pe cresterea
numarului de forte guvernmentale trimise in Kosovo
si pe tipul armamentului folosit. [8, p. 30 - 31]

In evaluarea intensitatii violentei armate pe durata
unei perioade diferite a conflictului din Kosovo, TPI
in cauza Limaj a folosit o abordare similara cu cea
aplicata in cauza Milosevi¢. [8, p. 26 — 32] Gravitatea
ciocnirii armate, mobilizarea trupelor de catre guvern,
felul de arme utilizate, distrugerea proprietatii, depla-
sarea populatiei locale si existenta victimelor [11] au
fost evidentiate in calitate de conditii indicative ale
intensitatii ostilitatilor. In evaluarea intensitatii ostili-
tatilor, Camera de Judecata a subliniat, de asemenea,
nivelul violentei armatei intre partile la conflict si ire-
levanta scopului pentru care partile au luptat. [17, p.
180]

Aceasta declaratie a Camerei de Judecata indica
irelevanta jus ad bellum in determinarea existentei
unui conflict armat. Acesta este un punct important de
retinut. Guvernele au fost cunoscute ca negand apli-
cabilitatea dreptului international umanitar pe motive
de a nu recunoagte cauza unui grup armat organizat.
Trebuie subliniat, in legaturd cu asemenea cazuri, ca
existenta unui conflict armat este determinatd pe baza
unor criterii obiective si nu pe judecata subiectiva a
oricarei dintre partile la conflict. [4, p. 125]

Dupa cum a notat Camera de Judecata a TPI in cau-
za Akayesu: ,,Ar trebui subliniat faptul ca constatarea
intensitatii unui conflict noninternational nu depinde
de judecata subiectiva a partilor la conflict. Este ne-
cesar sa se aminteasca faptul ca cele patru Conventii
de la Geneva, precum si cele doua Protocoale, au fost
adoptate, in primul rdand, pentru a proteja victimele
si potentialele victime de conflicte armate. In cazul
in care aplicarea dreptului international umanitar ar
depinde numai de hotararea discretionara a partilor
implicate in conflict, in majoritatea cazurilor ar exis-
ta o tendinta de minimalizare a conflictului de catre
partile acestuia. Astfel, pe baza unor criterii obiec-
tive, atdt art. 3 comun, cdt §i Protocolul Aditional 11
se vor aplica dupa ce a fost constatatd existenta unui
conflict armat intern care intruneste criteriile respec-
tive prestabilite”. [10]

Unele studii prevad un prag numeric de decese
pentru recunoasterea unei situatii ca fiind una de con-
flict armat. Anuarul Institutului International Peace
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Research de la Stockholm stabileste un prag nume-
ric de o mie de decese legate de luptd, [24] In timp
ce Departamentul Uppsala de Cercetari ale Pacii si
Conflictelor stabileste un prag de doudzeci si cinci de
decese legate de lupta. [20, p. 629]

Aceste praguri numerice sunt considerate a fi
nepotrivite Intr-un context juridic pentru o serie de
motive. In primul rand, accentul este pus doar pe nu-
marul de decese si criteriul de organizare a actorilor
nonstatali este trecut cu vederea. In al doilea rand,
numarul de decese care survin in marea majoritate a
conflictelor armate reprezintd doar o parte din numa-
rul total de victime. In al treilea rand, prevederea unui
prag numeric ar stabili o restrictie nejustificatd pri-
vind aplicarea art. 3 comun si altor norme cutumiare
de drept international umanitar. Protectia, care ar pu-
tea fi acordata de dreptul international umanitar, nu se
va mai aplica la multe situatii, in special, in primele
etape ale ostilitatilor sau in cazuri de mica intensitate
a conflictului armat. Dupa cum a notat Jean Pictet,
wrespectul datorat personalitatii umane, nu este ma-
surat prin numarul victimelor”. |9, p. 27]

Ca o conditie pentru determinarea existentei con-
flictului armat, intensitatea ostilitdtilor este un ele-
ment important pentru punerea in aplicare a dreptului
international umanitar. In timp ce conditiile care ates-
ta intensitatea conflictelor armate noninternationale
sunt de multe ori similare cu cele ale conflictelor in-
ternationale, este de remarcat faptul ca pragul de apli-
care a dreptului international umanitar pentru primul
este distinct diferit de cel din urma.

O stare de conflict armat international se poate
spune cd existd in absenta ostilitatilor in cazurile
ocupatiei militare. O situatie In care doud sau mai
multe state sunt considerate ,,in razboi”, de aseme-
nea, se califica drept conflict armat international in
absenta ostilitatilor. Art. 2 comun celor patru Con-
ventii de la Geneva din 1949 defineste aplicabilita-
tea lor in astfel de situatii. Acesta prevede ca fiecare
conventie se aplica in toate cazurile de rdzboi decla-
rat sau de orice alt conflict armat care poate aparea
intre doua sau mai multe dintre partile contractante,
chiar dacé starea de rdazboi nu este recunoscutd de
unul dintre acestia.

Conventia se va aplica, de asemenea, la toate ca-
zurile de ocupatie totald sau partiald a teritoriului unei
Inalte Parti Contractante, chiar daca asa-zisa ocupa-
tie nu intalneste nicio rezistentd armatd. Asa cum o
declaratie de razboi, in sine, este suficienta pentru a
aduce in vigoare Conventiile de la Geneva, este clar
ca cerinta intensitatii nu trebuie s fie relevanta pentru
determinarea statutului unui conflict armat initiat in
acest fel. Este de remarcat, de asemenea, ca al doilea
paragraf al art. 2 subliniaza faptul cd Conventiile se
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aplica in toate cazurile de ocupatie ,,chiar daca ocupa-
tia nu intdlneste nicio rezistentd armata”. [20]

Avand 1n vedere ca existenta ostilitatilor nu este
o conditie necesara pentru un conflict armat inter-
national, este clar cd pragul de aplicabilitate asociat
unor astfel de situatii este diferit de cel al conflictelor
armate noninternationale. Orice analogie intre cele
doua praguri, prin urmare, trebuie sa fie atent califi-
catd. Desi existd o suprapunere considerabild in stan-
dardele cutumiare ale dreptului international aplica-
bil conflictelor internationale si neinternationale, este
important sd se recunoasca modul in care astfel de
situatii sunt caracterizate. Primul se manifesta, in ge-
neral, ca o ,,recurgere la forta armata de catre state”,
in timp ce ultimul poate fi caracterizat in functie de
nivelul organizarii grupelor armate si de intensitatea
ostilitatilor.

Concluzii: in contextul celor expuse, prezinti in-
teres afirmatiile cercetatorului V. Gamurari care ajun-
ge la concluzia ca ,,... practica internationald, fara
indoiala, este orientata spre reducerea diferengelor
dintre dreptul aplicabil de catre partile la un conflict
international §i cel aplicabil unui conflict armat in-
tern. Urmdnd acest curs, organismele internationale
nu trebuie sa tinda spre alinierea completa a acestor
doua tipuri de conflicte. E de preferat sd fie adopta-
te acele reguli si principii care sunt relevante pentru
situatiile specifice conflictelor interne, precum §i pen-
tru partile acestor conflicte, inclusiv grupuri armate
de opozitie”.

Deoarece o realitate a timpului sunt aga-numitele
”conflicte interne internationalizate” care reprezinta
conflictele armate neinternationale transformate in
conflicte cu caracter international, in general, ca ur-
mare a interventiei unui alt stat prin intermediul unui
grup rebel local, fie prin propriile sale forfe armate.
Determinarea existentei unui astfel de conflict poa-
te fi dificila din cauza confidentialitatii oricarei in-
formatii cu privire la aceste operatiuni militare, dar
determinari[20].

Iata de ce, in concluzie, este necesar de mentionat
ca indiferent de tipul conflictului armat, cadrul juri-
dic intern al statelor ar trebui sa fie elaborat in co-
respundere cu multitudinea instrumentelor juridice
internationale in acest domeniu pentru ca sa asigure o
protectie adecvata a drepturilor omului.

Studiul efectuat ar putea aduce o contributie
substantiala raportindu-ne la necesitatea obiectiva
privind baza conceptuald a Dreptului International
Umanitar, deoarece pacea, securitatea, siguranta vii-
torului depind de un singur lucru, si anume, aplicarea
si respectarea Intotdeauna a Dreptului International
Umanitar.
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In textul unor instrumente (documente) internationale, care au forta lui ,,Jus cogens”, libertatea religioasd este enumerata
— dupa cum era si firesc — dupa libertatea de gandire si libertatea de constiinta. Or, in textul constitutional al unor State ale
lumii, notiunea de libertate religioasa a fost fie eliminata, fie inclusa in continutul libertatii de constiintd, asa dupa cum s-a
procedat prin Legea din 9 decembrie 1905 din Franta, care ficea referinta expresa doar ,,la liberté de conscience”, in temeiul
careia era garantat ,,liberul exercitiu al Cultelor” (religioase) (Art. 1).

Textele principalelor instrumente internationale ne adeveresc insa faptul ca cele trei libertati (de gandire, de constiinta
si de religie) trebuie percepute si definite ca avand propria lor identitate, continut si regim juridic, si ca liberul exercitiu al
Cultelor religioase nu poate fi identificat cu , libertatea religioasd”, intrucat aria sa de manifestare este mult mai larga. Ca
atare, in paginile acestui studiu am adus cateva corective si unele precizari lamuritoare in privinta regimului lor juridic, si,
ipso facto, al statutului lor constitutional.

Cuvinte-cheie: libertatea religioasa, libertatea de constiintd, instrumente internationale, texte constitutionale.

ABOUT RELIGIOUS FREEDOM AND ITS LEGAL FRAMEWORK.
CONSIDERATIONS AND EVALUATIONS

In the international instruments, which have the force of Jus cogens, the freedom of religion is naturally associated with
the freedom of thought and the freedom of conscience. But, in the constitutional text of some world states, the freedom of
Religion was either eliminated, or included in the content of the liberty of conscience, following thus the example provided
for by the Law of December 9, 1905, in France, which referred exclusive only to the freedom of conscience, by which, it
was guaranteeing “the free exercise of the Cults” (religious) (Article 1).

However, the texts of the main international instruments reveal expressly that the three freedoms (of thought, of con-
science and of religion) has to be perceived and defined as having their own identity, content and legal status, and that the
guarantee of the free exercise of religious can’t be identified with the religious liberty, since its sphere of manifestation is
wider. Consequently, in our study, we have brought some corrective and clarifying explanations regarding their legal regi-

me, and ipso facto, their constitutional status.

Keywords: freedom of religion, freedom of conscience, international instruments, constitutional texts.

Introducere: Ca dreptul la libertatea Cultelor
religioase a fost recunoscut inca din Antichitate
ne-o atestd in chip peremptoriu atat Decretul mpa-
ratului Cirus ,,cel Mare” al Persiei (559 - 529 1. Hr.),
privind dreptul evreilor de a-si exprima si manifesta
public Crezul lor religios, monoteist [1, p. 231-242],
cat si edictul de la Milan [2, p. 923-930] al lui Con-
stantin cel Mare, din anul 313, in temeiul caruia —
printre ,,Religiones licitte” (Religiile permise) — s-a
numarat si Religia crestina.

De-a lungul secolelor, libertatea de Religie avea sa
fie insd nu numai perceputa si definitd diferit, dar sa
cunoasca si forme diferite de manifestare, ca, de exem-
plu, libertate deplina, toleranta, limitare sau restrangere
a continutului ei juridic, raportarea acesteia la liberta-
tea de constiintd, si, in fine, interzicerea ei totala.
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De exemplu, in literatura occidentald, de speci-
alitate, se afirma ca ,,sub inspiratia gandirii liberale
continuatoare a filosofiei Luminilor, care face din li-
bertatea individuala principiul si fundamentul ordinii
sociale, In 1914 majoritatea statelor renuntasera deja
sd mai impunad prin lege unitatea de credinta: liberta-
tea de constiinta era recunoscuta, iar cea a cultelor era
admisa sau incepea s fie toleratd” [3, p. 175].

Sub impactul acestei ,,gandiri liberale” — care se
dorea continuatoarea ,,filosofiei Luminilor” — se pre-
gatea insa materializarea dezideratului ca ,,libertatea
credintelor religioase” sa fie eliminata din traditiona-
lul si clasicul triumvirat al libertatilor: de gandire, de
congtiinta si de religie, fapt care s-a produs de altfel
prin Revolutia franceza din anul 1789.

Aceasta gandire liberald a filosofiei Luminilor —

25



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALIIOHAJIBHBIIl FOPHMYECKHIT KYPHAIL: TEOPHS I TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

care a facut ca libertatea religioasd din majoritatea
Statelor europene sa fie — dupa afirmatia unor juristi
francezi — de-abia toleratd in anul 1914, s-a datorat
intr-adevar Revolutiei franceze din anul 1789, care a
eliminat de fapt din peisajul juridic notiunea de liber-
tate religioasa. A

Continutul de bazi: Intr-adevar, in ,,Declaratia
Drepturilor Omului si ale Cetateanului”, din anul
1789, nu se face referintd la libertatea religioasa, ci
doar la ,drepturile omului si ale cetateanului” (les
droits de I’homme et du citoyen), pe care ,,Adunarea
Nationald” a Frantei le recunostea si le declara ,,sous
les auspices de I’Etre supréme” [4] (sub auspiciile Fi-
intei supreme) (sic).

In aceeasi Declaratie se facea Insa referinta expre-
sd la ,,drepturile naturale ale Omului” (les droit natu-
rels de ’Homme), recunoscute ca fiind ,,inalienabile
si sfinte” (inaliénables et sacrés), si, printre acestea
drepturi, era mentionata la loc de frunte ,,la liberté
de ’'Homme” (libertatea Omului) (Art. 2), fara sa fie
specificat continutul sau felul ei, ci aceasta se definea
— grosso modo — doar in termenii folositi odinioara
de jurisconsultii romani, adica ,,alterum non laedpre”
(sd nu vatami pe altul) (Ulpianus) [5, Ib. I, 3]. Intr-
adevar, in Declaratia din 1789 se preciza ,,expressis
verbis” ca , libertatea consta in a face tot ceea ce nu
vatama pe altul (tout ce qui ne nuit pas a autrui) ...”
(Art. 4).

In textul aceleiasi Declaratii — care a avut si are
inca un impact destul de mare printre politologii, ju-
ristii, sociologii si filosofii lumii seculare — se face
referinta si la ,,les opinions religieuses” (opiniile reli-
gioase), adaugandu-se 1nsd precizarea cd ,,nimeni nu
trebuie sa fie hartuit pentru opiniile sale, chiar religi-
oase, cu conditia ca manifestarile lor sa nu tulbure or-
dinea publica stabilita prin Lege” (Art. 10). Or, aceas-
ta referintd la ,,ordinea publicd” avea sa fie reiteratd
,»ad litteram” nu numai in textul din prima Constitutie
a Republicii franceze, adica din anul 1791, ¢i si in cel
al unor Constitutii ale Statelor moderne.

Trebuie de asemenea precizat si retinut faptul ca,
in prima Constitutic a Republicii franceze, din anul
1791, se face 1nsa referinta doar la ,,libertatea oricarui
om ... de a exercita cultul religios (d’exercer le culte
religieux) de care apartine” (Tit. I, 3) [6], care presu-
punea de fapt asigurarea libertatii de a apartine la un
Cult religios. Cu alte cuvinte, era deci vorba de liber-
tatea de Cult religios, care nu se poate insa substitui
dreptului la libertatea religioasa, in al carei areal si
continut intrd de fapt si libertatea de Cult religios.

Or, si acest lucru Invedereaza faptul ca din 26 au-
gust 1789, cand a fost prezentata aceasta ,,Déclarati-
on solenelle” (Declaratie solemna) de ,,reprezentantii
poporului francez, constituiti In Adunarea nationala”
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(Preambul), si, implicit, din anul 1791, cand a fost
publicata prima Constituie a Republicii franceze -
care a trecut textul Declaratiei din 1789 ca Preambul
al textului ei - lumea a cunoscut o noud abordare i
definire a drepturilor si a libertatilor omului — inclu-
siv al dreptului la libertatea religioasda — de unde si
necesitatea de a face o prezentare si o evaluare — fie
ea si succintd — a textului principalelor norme ale le-
gislatiei internationale si nationale.

In primul rand, trebuie invederat faptul ¢, in prin-
cipalele instrumente internationale privind drepturile
omului [7], notiunea de ,,libertate religioasd” o aflaim
inclusa in sintagma ,,Dreptul la libertatea de gandire,
congtiinta, religie sau credinta religioasa”, care a fost
de altfel preluat tale-quale si in Constitutiile Statelor
U.E., inclusiv 1n Constitutia Romaniei (cf. Art. 29).

In Constitutiile unor State ale lumii nu se mai face
insa referintd expresa la libertatea de gandire si la li-
bertatea de religie, ci doar la libertatea de constiinta
[8, p. 147-170], astfel incat nu s-ar mai putea vorbi
despre un triumvirat al libertatilor, ci doar de 0 mono-
libertate, si anume de libertatea de constiintd. Or, ma-
tricea acestor libertdti este tocmai libertatea religioasa
[9, p- 15-24], de unde si sporirea deciziilor Curtii de
la Strasburg privind necesitatea afirmarii ,,autonomiei
Bisericii” si, ipso facto, a protejarii acestei libertati
»-.. not only of the forum internum, but also of the fo-
rum externum” [10, p. 54] (nu doar in forul ei intern,
ci siin cel extern). De altfel, in textul acelorasi instru-
mente internationale, care au forta lui ,,jus cogens”, se
afirma Tn mod expres faptul ca fiecare dintre cele trei
libertati dau nastere altor libertati, de unde, deci, si
obligativitatea ca fiecare dintre cele trei libertati sa fie
perceputa si definita ca fiind de sine statatoare, avand
propria ei identitate, propriul ei continut si propriul ei
statut juridic [11, p. 153-192].

Intr-unul dintre aceste instrumente internationale,
publicat in anul 1981, se prevedea, de exemplu, faptul
cd acest drept la , libertatea de Religie” include ,,ur-
matoarele libertati: a) De a organiza servicii divi-
ne si de a se reuni intr-o anumita Religie sau Credinta,
si de a stabili si mentine locuri in aceste scopuri; b)
De a stabili si mentine institutii caritabile si umanita-
re corespunzatoare; ¢) De a produce, dobandi si folosi
intr-o masura corespunzatoare articolele i materia-
lele necesare legate de ritualuri si obiceiuri ale unei
Religii sau credinte; d) De a scrie, produce si raspandi
publicatii relevante in acest domeniu; e) De a propo-
vedui o Religie sau o credinta 1n locuri potrivite aces-
tor scopuri; f) De a solicita si primi ajutoare financiare
voluntare si alte contributii de la persoane individuale
si institutii; g) De a pregati, numi, alege sau desemna
prin succesiune conducdtori potriviti, dupa cerintele
si standardele fiecarei Religii sau credinte; h) De a
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respecta zilele de odihna si de a celebra sarbatorile
si ceremoniile n acord cu preceptele unei religii sau
credinte; 1) De a stabili si mentine comunicéri cu per-
soane individuale si comunitati in probleme de religie
si credinte la nivel national si international” [12].

Sub aspect juridic, dreptul de a avea si marturisi
public o Credinta religioasad sau o convingere religi-
oasa se manifestd sub urmatoarele aspecte:

a) Libertatea oricarei persoane de a avea si mar-
turisi public o credintd religioasa [13, p. 122-127]
... fard a implica libertatea de a refuza valabilitatea
unor prevederi legislative imperative, sprijinindu-se
pe obiectii, decurgand din anumite convingeri religi-
oase” [14, p. 298].

b) Libertatea de a nu avea o credinta religioasa sau
o convingere religioasd, in temeiul careia nicio per-
soand nu poate fi obligata sa participe ,,la Cult sau alte
activitati religioase impotriva vointei sale” [15].

¢) Dreptul oricérei persoane de a-si schimba Re-
ligia sau convingerea religioasa, care presupune insa
eliminarea oricarei forme de intolerantd, de prozeli-
tism si de discriminare [16, p. 45-64] bazata pe pro-
pria credinta religioasa.

d) Dreptul oricdrei persoane de a-si manifesta con-
vingerile religioase, individual sau colectiv, public sau
intr-un cadru privat, care, ,,... in opinia Curtii Europe-
ne, ..., include si dreptul de a incerca sa-1 convingi
pe aproapele tau” [14, p. 298]. Dar, acest drept de a-1
convinge pe aproapele tdu nu trebuie sa se manifeste
,»prin presiuni abuzive ce iau forma unei hartuiri sau a
unui abuz de putere” [14, p. 298].

e) Dreptul oricarei Comunitti religioase de a dis-
pune ,,de posibilitatea de a-gi asigura propria protectie
jurisdictionald, pe cea a membrilor sai si a bunurilor
sale si, indeosebi, a personalitatii sale juridice, in ca-
zul in care conform dreptului intern doar Cultele re-
cunoscute pot fi practicate” [14, p. 299].

f) Dreptul la libertatea de a-ti marturisi credinta
Religiei tale, adica Crezul Bisericii tale, — individual
sau colectiv, In public sau n privat, — si de a-ti mani-
festa propria credintd prin Cultul liturgic si prin for-
ma de organizare si conducere a Cultului tau religios
[17, p. 290-311]. Acest drept la libertatea religioasa
implicd insd nu numai libertatea unei persoane ,,de
a-si schimba Religia” sau credinta sa religioasa, ci si
aceea de a o propovadui oricarei persoane fara limite
sau constrangeri, indiferent de ce natura ar fi acestea.

In ,,Conventia Americani a Drepturilor Omului”
[18] — adoptatd la San José (Costa Rica) la 22 noiem-
brie 1969 — se facea referintd expresa doar la ,,the ri-
ght to freedom of Conscience and Religion” (dreptul
la libertatea de constiinta si de religie), nu si la ,the
right to freedom of Thinking” (cf. Art. 12), adica la
,dreptul la libertatea de Gandire”.
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Cele douad libertati, id est, de Constiinta si de Reli-
gie”, erau deci asociate sub umbrela aceluiasi ,,Drept”,
care ,,include libertatea oricui de a-gi mentine sau de
a-si schimba Religia sau credintele, si libertatea de
a-si profesa sau disemina religia sau credintele, fie in-
dividual, fie Impreuna cu altii, in public sau in privat”
(Art. 12 al. 1).

Aceeasi Conventie interzice ca cineva ,,sa fie su-
biectul unor restrictii care ar putea sa afecteze liber-
tatea lui de a mentine sau de a schimba Religia sau
Credintele lui” (Art. 12 al. 2). Si, pentru a nu lasa loc
de interpretari ,,pro domo”, autorii Conventiei Ame-
ricane a drepturilor omului din anul 1969 au tinut
sd precizeze — In deplind consonantd cu prevederile
principalelor instrumente internationale in materie
— cd ,libertatea de a-ti manifesta propria Religie si
Credinta poate fi subiectul doar al unor limitari preva-
zute de Lege, si care sunt necesare pentru protejarea
sigurantei publice, ordinei publice, sanatatii publice,
Moralei sau Drepturilor si Libertatilor altora” (Art. 12
al. 3).

Cat priveste notiunea de ,,Morala”, trebuie spus ca
nu era vorba despre o Morald cu un continut religios,
ci despre ,,Morala publica” sau ,,Morala sociala” [19,
p. 221-222] (colectiva si individuald), dar, in niciun
caz nici despre ,,Etica”, asa dupa cum mai gasim —
inca, din nefericire, — mentionat in textele unor Con-
stitutii ale unor State europene.

Conventia Americand a prevazut de asemenea
faptul ca ,,parintii sau tutorii” au ,,dreptul de a asigura
copiilor o educatie religioasa si morald conforma cu
propriile lor convingeri (religioase) (in accord with
their own convictions) (Art. 12 al. 4). De data aceasta,
era desigur vorba despre o ,,Morald” ale carei precep-
te aveau un continut eminamente religios, adica pro-
priu Religiei parintilor sau tutorilor respectivi.

Prin Decizianr. 669, din 12 noiembrie 2014, Curtea
constitutionala a Romaéniei preciza si ea ca ,,... inclu-
derea Religiei ca disciplina scolara, parte a trunchiu-
lui comun, nu reprezinta eo ipso o problema de natura
a genera nerespectarea libertatii constiintei, ...”, si ca
»prevederile art. 9 alin. 1 din Legea nr. 84/1995 si
art. 18 al. 1 din Legea 1/2011 reprezinta o consacra-
re a dispozitiilor constitutionale ale art. 32 al. 7 ...”
[20]. Or, dupa afirmatia deja indatinata in literatura de
specialitate, - de limba romana - Libertatea religioasa
ar avea un ,,continut juridic” care ,,se exprima in trei
dimensiuni”, si anume prin ,,libertatea de gandire, li-
bertatea de constiinta si libertatea de Religie” [14, p.
297], dar ca ,libertatea de religie” trebuie perceputa
»ca aspect de continut al libertatii de constiinta, ...”
[14, p. 297].

Unii juristi au constatat de altfel faptul ca, In Roma-
nia, Curtea Constitutionald are ,,0 jurisprudenta con-
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tradictorie in special in privinta garantarii libertatii de
constiintd Inteleasa ca libertate religioasa. Astfel, in
anul 2012 a statuat ca dispozitiile normative privind
obligativitatea Invatdmantului religios 1n scoli nu con-
travin libertatii de constiintd garantata de dispozitiile
art. 29 din Constitutie”. Dar, ,,... printr-o decizie din
noiembrie 2014 inca nepublicatd, ... Deciziile Curtii
Constitutionale sunt o infrangere morala a justitiei,
dar o victorie a libertatii constiintei ...” [14, p. 309],
care se exprima ,,... nu in relatia cu lumea materiala
supusa determinismului si cauzalitatii naturale si im-
plicit tuturor precaritatilor existentiale, ci prin rapor-
tare la universul valoric autentic ce decurge in mod
firesc din relatia de iubire a omului fatd de Dumnezeu
si fatd de semeni” [14, p. 310].

De asemenea, s-a remarcat faptul ca atat ,,in sfe-
ra politica”, cat si in cea ,,juridicd”, in documentele
internationale si interne se poate constata ,,0 anumita
rezerva sau retinere in a recunoaste si garanta in mod
absolut libertatea de constiintd 1n raport cu traditiile
de cultura si religie ale statelor. Cu titlu de exemplu
ne referim — scria Judecatorul Marius Andreescu — la
refuzul politicienilor de a consemna 1in tratatele con-
stitutive ale Uniunii Europene identitatea cultural
crestind a tarilor membre ale acestei organizatii, sau
unele decizii ale Curtii europene a Drepturilor Omu-
lui, dar si ale Curtii Constitutionale, care interpretea-
za dispozitiile normative privind libertatea religioasa
aplicate cultului crestin, Invatdmantului religios sau
simbolurilor de credintd ortodoxe, in mod restrictiv
sau conditionat, eludand astfel traditiile religioase ale
poporului roman, importanta religiei, cu deosebire or-
todoxe pentru formarea morald a omului si mai ales
caracterul absolut, neconditionat al libertétii religioa-
se, singurele limite fiind legate de cerintele respectarii
demnitatii omului, a spiritului de toleranta inter con-
fesional si a principiilor legii morale unanim accepta-
te de spiritul comun al bunului simt” [14, p. 305].

Articolul 9 din Conventia Europeana a Drepturilor
Omului prevede obligativitatea respectarii ,,forului in-
tern” al oricarei persoane [21, p. 9-27], de unde, deci,
si ,,... obligatia statului de a nu exercita niciun fel de
constrangere la nivelul constiintei individului” [14, p.
306], fiindca, intr-adevar, inca din epoca romanilor se
stia cd ,,de internis non judicat praeter”!

In Conventia cadru pentru protectia minoritatilor
nationale — publicatd de Consiliul European in ziua
de 1 februarie 1995 [22] — se prevede de asemenea
faptul ca ,,0 societate pluralista si cu adevarat demo-
cratica” trebuie sa respecte si ,,identitatea religioasd a
fiecdrei persoane apartindnd unei minoritati nationale
.7 din ,,... cadrul Statului de drept, cu respectarea
integritdtii teritoriale si a suveranitatii nationale, ...”
(Preambul).
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Prin urmare, trebuie sa facem o distinctie clara in-
tre cele doua ,,identitati” sau ,,libertéti” ale persoanei
umane, si anume libertatea de constiinta si libertatea
religioasd, care fac parte din drepturile naturale ale
omului [23, p. 213-233], fiind astfel preexistente con-
sacrarii lor in legile pozitive. De altfel, ,,nu legea este
aceea care determind si dd continut libertatilor indi-
viduale si drepturilor fundamentale, ci, invers, legiti-
mitatea oricarei legi decurge direct din modul in care
libertatile si drepturile fundamentale, preexistente,
sunt reflectate in norma juridica” [14, p. 303].

Aceeasi Conventie prevede ca Statul trebuie sa
asigure oricarei persoane care apartine unei minoritati
nationale si ,,libertatea de Religie” (Art. 8). De altfel,
atat Statele membre ale Consiliului Europei — din care
face parte si Roménia — cét si celelalte state semnata-
re ale acestei Conventii-cadru, trebuie sa ia ,,... masuri
in domeniul educatiei si al cercetarii, pentru a incura-
ja cunoasterea culturii, istoriei, limbii si religiei atat
ale minoritatilor nationale, cat si ale majoritatii” (Art.
12 al. 1), de unde si obligativitatea Statelor U.E. si a
celorlalte State semnatare ale acestei Conventii de ,,a
facilita contactele dintre elevi si profesori ai diferite-
lor comunitéti” (Art. 12 al. 2), inclusiv deci iIntre cei
ai comunitatilor majoritarilor si cei ai comunitatilor
minoritarilor.

Printre altele, actualul Sef al Secretariatului de
Stat pentru Culte, din Romania, recunostea faptul ca
»-.. Tegimul comunist a instituit un control strict al
vietii religioase si a cdutat sa excluda cu totul Cultele
religioase din viata publica, obligandu-se sa se limi-
teze la rolul lor liturgic” [24, p. 271].

Constient poate si de faptul cd in Romania, din
epoca aceea, Cultele religioase au fost excluse din
,»viata publica”, Legiuitorul roman a redactat si publi-
cat o lege organica privind regimul juridic al Cultelor
religioase din Roménia (cf. Legea 489/2006), in care
a fost prevazut ,,expressis verbis” tocmai libertatea
religioasd pe care regimul totalitar o exclusese din
Cetate, chiar daca precizarea statutului juridic al aces-
teia lasd incd de dorit [25, p. 141-152]. Intr-adevir,
in exprimarea autorilor Legii 489/2006 [26, p. 37-54]
(Legea Cultelor din Roménia), libertatea religioasa
»cuprinde (sic.) dreptul oricarei persoane ,,de a avea
sau nu o religie si a si-o manifesta in public sau parti-
cular”, ,,precum si libertatea de a-si pastra sau schim-
ba credinta religioasa” (Art. 2 al. 1). Cu alte cuvinte,
libertatea religioasa ar ,,cuprinde” doar ,,dreptul”, cat
si ,.libertatea” unei persoane de a avea sau schimba
propria credinta religioasa (Cf. Art. 5 al. 1 din Legea
489/2006).

Din aceasta definitie pe care legiuitorul roman a
dat-o Libertatii religioase, rezultd deci ca, In perceptia
sa, ,,dreptul” si ,,libertatea” sunt unul si acelasi lucru
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atunci cand avem de-a face cu ,,libertatea religioasa”.
Se pare insa ca aceasta perceptie eronata se datoreaza
faptului cad autorii acestei legi nu au facut referinta
nici la ,,jus divinum” si nici la ,,jus naturale” [27, p.
517-524], pe temeiul carora o fiintd umana sau o per-
soana are atat ,,dreptul”, cat si ,,libertatea” de a avea
»propriile convingeri” religioase si de a-gi marturisi o
credinta religioasa.

Trebuie, de asemenea, remarcat si invederat fap-
tul ca, in temeiul Legii 489/2006, acest ,,drept” al
unei persoane ,,nu se referd la o ,,credinta religioa-
sd”, cila o ,religie” (sic), a carei libertate este explicit
conditionatd nu doar de ,,propriile convingeri ,,religi-
oase”, ci si de ,,prevederile prezentei legi” (sic). De
altfel, legiuitorul romén conditioneaza dreptul unei
»persoane” de a-si manifesta ,,credinta religioasa”
conform ,,prevederilor prezentei legi atat in structuri
religioase cu personalitate juridicd, cét si in struc-
turi fard personalitate juridica” (Art. 5 al. 1), adica
in cadrul ,,cultelor si asociatiilor religioase” (structuri
cu personalitate juridicd) si al gruparilor religioase”
(structuri fara personalitate juridicd) (Art. 5 al. 2).

Legea 489 din 28 decembrie 2006 (Legea Culte-
lor) [28] prevede ca ,,Statul roman respecta si garan-
teazd dreptul fundamental la libertatea de gandire,
de constiinta si religioasa al oricarei persoane de pe
teritoriul Romaéniei, potrivit Constitutiei si Tratatelor
internationale la care Romania este parte” (Art. 1 al.
1). Asadar, in acest articol din Legea Cultelor se face
referintd doar la dreptul la libertatea religioasa, nu si
la dreptul la libertatea Cultelor religioase ci doar la
regimul juridic al acestora, despre care face referinta
expresa in Articolul urmétor (doi).

Intr-adevar, in conformitate cu prevederile acestei
Legi, ,,privind libertatea religioasa si regimul general
al Cultelor” [29, p. 279-290], ,libertatea religioasa
cuprinde dreptul oricarei persoane de a avea sau de
a adopta o religie, de a si-o manifesta in mod indi-
vidual sau colectiv, in public sau in particular, prin
practicile si ritualurile specifice cultului, inclusiv prin
educatie religioasa, precum si libertatea de a-si pastra
sau schimba credinta religioasa” (Art. 2 al. 1).

Conform Articolului 2 al. 2, din Legea nr.
489/20006, ,libertatea” unei persoane ,,de a-si mani-
festa credinta religioasa poate face obiectul unor ,,re-
strangeri ... prevazute de lege”. Aceste ,,restrangeri”
sunt considerate de legiuitorul roman drept ,,masuri
necesare intr-o societate democratica pentru securita-
tea publicd, protectia ordinii, a sandtatii sau a moralei
publice ori pentru protejarea drepturilor si libertatilor
fundamentale ale omului”.

In fine, aceeasi Lege prevede cé ,,parintii sau tuto-
rii au dreptul exclusiv de a opta pentru educatia religi-
oasa a copiilor minori conform propriilor convingeri”
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(Art. 3 al. 1), adica a convingerilor religioase a aces-
tora, asa dupa cum prevede de altfel in mod expres si
Dreptul international [30, p. 240-2438].

In Romania, Secretariatul de Stat pentru Culte —
care se afla sub coordonarea Prim-Ministrului — este
definit nu numai ca ,,principala institutie a Statului
care se ocupd de relatiile dintre stat si culte”, dar si
»garantul libertatii religioase si al parteneriatului
Stat-Culte” [24, p. 273], si a carei ,,misiune” ,,este, pe
de o parte, — ne precizeaza chiar conducatorul aces-
teia — garantarea drepturilor si libertatilor care tin de
constiinta si religie, dreptul de a apartine sau nu unei
comunitdti de credintd religioasa, dreptul parintilor
de a-si educa copiii potrivit propriilor convingeri reli-
gioase sau filosofice” [24, p. 273].

Fara indoiala, pentru cei care impartasesc si mar-
turisesc o Credinta religioasa, un astfel de ,,Secreta-
riat” ar trebui sa fie in primul rand garantul dreptului
parintilor de a-si educa copiii potrivit propriilor ,,cre-
dinte religioase”, si nu doar al propriilor ,,convingeri
religioase”, daca dorim intr-adevar sa vorbim despre
,dreptul la libertatea de Religie” [31, p. 833-838], sau
despre ,libertatea Religiei” si ,,Dreptul la libertatea
religioasd” [32, p. 831-838].

Printre principalele atributii ale Secretariatului de
Stat pentru Culte se numara si ,,elaborarea si aplicarea
de politici publice iIn domeniul vietii religioase; ...;
supervizarea respectarii libertatii religioase si mani-
festarea aplicarii actelor normative in vigoare privind
libertatea religioasa; ...; reprezentarea Statului roméan
in plan international, pe probleme care privesc liber-
tatea religioasa si relatiile stat-culte; ...” [24, p. 273].

Nu trebuie 1nsa ignorat faptul ca legitimitatea unei
libertati nu decurge din prevederea unei Legi sau a
unei norme juridice, ci a Legii morale naturale, care
ofera acesteia posibilitatea ca ,libertatea omului”
sd poata ,,contrazice legea”, dar ,legea” sa nu poata
,contrazice libertatea omului” [14, p. 303]. Ca doar
libertatea determinatd de ,Legea morald naturala”
[33, p. 158-173] este o libertate autentica, care nu
este prevazutd sau garantatd de o norma juridica, ne-o
confirma de altfel si faptul ca in textul instrumentelor
juridice internationale, privind drepturile si libertatile
omului, se precizeaza ,,expressis verbis” ca ,,statele
recunosc drepturi si libertati fundamentale”. Ca ata-
re, Statele respective ,,le construiesc normativ si nu le
impun ca un dat juridic” [14, p. 303].

Inca din Antichitate, este cunoscut si faptul ci ori-
ce fel de ,,libertate” determinata de Lege implica si o
formad de constrangere, si, ipso facto, unele limitari
ale formelor de manifestare ale continutului ei, fiindca
»--. orice lege juridica, prin esenta sa, este o forma de
limitare si de restrangere sau conditionare a libertatii
omului” [14, p. 303]. Nu este de altfel surprinzator
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faptul ca si textele constitutionale fac referinta expre-
sd si la ,restrAngerea exercitiului unor drepturi sau
libertati” (Art. 53 din Constitutia Romaniei; Art. 54
din Constitutia Republicii Moldova), cu precizarea ca
»exercitiul” acestor drepturi sau libertati ,,poate fi re-
strans numai prin lege si numai daca se impune, dupa
caz, ...” (Art. 53 al. 1 din Constitutia Romaniei), si
dacd aceste ,,restrangeri ... corespund normelor una-
nim recunoscute ale Dreptului international ...”” (Art.
54 al. 2 din Constitutia Republicii Moldova).

Despre continutul juridic al libertatii de constiinta,
s-a spus cd a fost ,,denumit uneori si libertatea gandi-
rii” [14, p. 297], de care beneficiaza deopotriva ,,atat
credinciosii, cat si ,,agnosticii, scepticii sau persoanele
neutre” [34], de unde si substituirea libertatii de gandi-
re cu libertatea de constiintd. Or, aceeasi confuzie voi-
td s-a facut si Intre libertatea de constiinta si libertatea
religioasd. De exemplu, in Legea Cultelor din Rusia,
adica in ,,Legea federald, nr. 105-Fz, din 26 Septem-
brie 1997, printre altele se face referinta expresa la ,,...
drepturile omului si ale cetiteanului si la libertatea de
constiinta si credintd” (Art. 2 al. 2) [35]. Cu alte cuvin-
te, In aceastd Lege a Cultelor se face de fapt referinta
doar la libertatea de constiintd, chiar daca la aceasta a
fost asociata si libertatea religioasd, sau ,,The freedom
of faith” (Libertatea de credintd) (Preambul).

In aceeasi Lege se precizeaza de altfel faptul
ca prevederile ei ,,... corespund cu reglementarile
Constitutiei Federatiei Ruse” si cele ale ,,Codului
Civil al Federatiei Ruse” (Art. 2 al. 1). Asadar, §i in
Rusia, atat in textul constitutional si al Codului civil,
cat si in cel din Legea Cultelor, libertatea religioasa
nu apare cu o identitate proprie, ci doar ca parte inte-
grantd din continutul libertatii de constiinta, asa dupa
cum este de altfel, uneori, cazul si in textele legislati-
ve ale Romaniei si ale altor state. Oricum, nu trebuie
ignorat sau ocultat faptul ca reducerea statutului juri-
dic al libertatii religioase la unul cu caracter asociativ
s-a produs — pentru prima datd — in Constitutia pro-
mulgata in Franta 1n anul 1791, ca produs al ideolo-
giei Revolutiei franceze din anul 1789, impropriata in
mare parte si de Revolutia bolsevica.

Unii constitutionalisti din Republica Moldova aso-
ciaza si ei libertatea religioasa la trunchiul comun al
libertdtii de constiintd, pe care o includ in categoria
»drepturilor social-politice” [36]. De altfel, conform
definitiei data de Domniile lor, ,libertatea constiintei
este posibilitatea cetiteanului Republicii Moldova de
a avea si de a-gi exprima public o anumitd conceptie
despre lumea inconjurdtoare, de a Tmpdrtdsi sau nu
o credinta religioasd, de a apartine unui anumit Cult
religios, de a Indeplini sau nu ritualul cerut de acea
credintd, posibilitatea limitatd in exercitiul ei numai de
ratiunile de ordine ca atare de catre legiuitor” [36].
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in loc de Concluzii: Din evaluarea unor asertiuni
vehiculate 1n literatura de specialitate, privind liberta-
tea religioasa si regimul ei juridic, am putut constata
urmatoarele realitati: a) ,,Libertatea de constiintd” nu
face parte din categoria de ,,Drepturi private” (Polle-
grino Rossi), ci din cele ,,social-politice”; b) ,,Liber-
tatea de constiintd” este perceputa si afirmata de unii
constitutionalisti si cu sensul de ,,libertate religioasa”,
exprimatd 1n termenii de ,,posibilitate a cetateanului
... de a Tmpartasi sau nu o credinta religioasa ...”; c)
,Libertatea de constiintd” nu apartine ,,omului”, ci
doar ,.cetateanului”, care are deci si dreptul ,,de a-si
exprima public o anumita conceptie despre lumea in-
conjurdtoare”, de unde si catalogarea ei in categoria
»drepturilor social-politice”; d) libertatea de consti-
intd ,,include libertatea religioasa”, fiindca aceasta ar
avea ,,0 oferta largd” (E. S. Tanasescu).

Din aceleasi consideratii si evaludri — fie si suc-
cinte — pe care le-am facut in paginile acestui studiu
juridic - atdt pe baza analizei hermeneutice a textu-
lui unor instrumente internationale, ca, de exemplu,
Declaratia drepturilor omului §i ale cetdateanului, din
anul 1789, Declaratia drepturilor omului din anul
1948, Conventia europeand a drepturilor omului din
anul 1950, Declaratia cu privire la eliminarea tuturor
formelor de intoleranta si de discriminare bazate pe
religie sau credinta (25 noiembrie 1981), Conventia
Americana din 22 noiembrie 1969 etc., cat si al tex-
tului unor Constitutii nationale (Franta, Romania,
Rusia si Republica Moldova) si Legi ale Cultelor re-
ligioase din Romania (Legea 489/2006) si din Rusia
(26 septembrie 1997), - s-a putut invedera faptul ca
atat sintagma ,libertatea religioasd”, cat si regimul
ei juridic, nu sunt Inca bine precizate in literatura de
specialitate, de unde si necesitatea ca atat Legiuitorul
international, cét si cel national, si-i identifice si sa-i
precizeze continutul si formele sale de manifestare,
fiindca aceasta libertate — cu temei in ,,Jus naturale”
— a fost §i rdmane matricea tuturor libertatilor [37, p.
129-151], inclusiv deci a celor doud libertati, adica
libertatea de gandire si de constiina.
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CZU: 340(37)

REGLEMENTARI ALE DREPTULUI ROMAN, PRIVIND INSTITUTIA
CASATORIEIL EXPRIMATE SI COMENTATE iN “DECRETUM GRATIANI”

Conf. univ. dr. Catilina MITITELU,
Universitatea Ovidius din Constanta, Roménia

,»Jus romanum antiquum” (Vechiul drept roman) ne-a lasat nu numai un ansamblu de reglementari sau norme juridice,
in privinta institutiei casatoriei, ci si o doctrina juridica unica, exprimata prin acele celebre ,,precepte” (praeceptae) ale ju-
risconsultilor romani (Gaius, Modestin, Ulpianus, Tribonian etc.).

Aceste reglementari — prevazute in normele Dreptului roman — le regésim exprimate si comentate si de celebrul jurist
si canonist italian, Gratian, in monumentala sa Colectie juridica publicata in anul 1140 si care a rdimas cunoscuta 1n istoria

dreptului european sub numele de ,,Decretum Gratiani”.

In paginile acestui studiu, cititorul se va intalni nu numai cu bogatia de idei oferita de tezaurul juridic al vechiului Drept
roman, privind institutia Casatoriei, ci si cu contributia meritorie pe care a adus-o Gratian In adaptarea si explicitarea conti-

nutului acestuia in spiritul doctrinei juridice a epocii sale.

Cuvinte-cheie: dreptul roman, istoria dreptului european, institutia casatoriei, colectie juridica

REGULATIONS OF ROMAN LAW, ON THE INSTITUTION OF MARRIAGE, EXPRESSED AND
COMMENTED IN “DECRETUM GRATIANI”

,»Jus romanum antiquum” (The Old Roman Law) left us not only a set of regulations or legal rules regarding the insti-
tution of marriage, but also a unique legal doctrine, expressed by those famous ,,praeceptae” of the jurists Romans (Gaius,

Modestin, Ulpianus, Tribonian, etc.).

These regulations - which are stipulated in the norms of Roman law - we find them expressed and commented also by
the famous Italian jurist and canonist, Gratian, in his monumental Legal Collection published in 1140 and which it remained
known in the history of European law under the name ,,Decretum Gratiani”.

In the pages of this study, the reader will meet not only the richness of ideas offered by the legal thesaurus of the old
Roman law concerning the institution of Marriage, but also the praiseworthy contribution that Gratian has brought to the
adaptation and to the commentary of its content in the spirit the legal doctrine of his time.

Keywords: the Roman law, the history of European law, the institution of marriage, the legal collection

ntroducere: in Dreptul roman, institutia Casa-

toriei a fost exptimata prin trei cuvinte, si anu-
me: nuptiae (arum), coniugium (ii) sau conubium (i) si
matrimonium (ii) [1, p. 1087-1405].

Prin cuvantul ,,nuptiac-arum” — care inifial insem-
na ,,drum”, ,,impreunare” — romanii au dat expresie
realitatii stabilite in urma consimtamantului reciproc
al celor doi soti — barbat si femeie — de a merge pe
acelasi drum pe tot restul vietii lor.

Acest consimtamant era sacralizat prin ritualul li-
turgic savarsit in Templu de catre deserventii acestuia.
De obicei, acest ritual a fost perceput si definit prin
cuvantul ,,Nuptiae” (Nuntd), de unde si substantivul
»huptu-us” (val de mireasd). Acest val — purtat de mi-
reasd cu ocazia ritualului liturgic savarsit in Templu
— este de altfel si astdzi prezent in ritualul casatoriei
religioase.

Prin cuvantul ,,coniugium” romanii au inteles ,,co-
niugium corporis atque animae” [2, p. 248] (unirea
timpului cu sufletul), de unde si ,,coniugium coniuga-
lis” (unirea conjugald), adica casatoria.

in fine, prin cuvantul ,,matrimonium”, romanii au
inteles ,,casatoria unei femei”, de unde substantivul
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»matrix-cis” (femeld, mama, nascatoare, izvor, origine
etc.) si adjectivul ,,matrimonalis” (matrimonial).

In ,,Decretul” [3, p. 36-37] sau - redactat Intre anii
1140-1170 - Gratian (sec. XII) a folosit si el aceiasi
termeni pentru a defini casatoria, si anume, ,,nuptias”,
»,matrimonium” si ,,coniugium” [3, p. 134-135], pe
care i-a preluat insa din textele acelui ,,vetus jus” [4,
p- 147-159], adica al vechiului Drept roman, dar prin
intermediul acelui ,,Corpus Juris Romanum” al impa-
ratului Justinian [1, vol. I, p. CXXIII' (527-565), care,
in secolul al XlI-lea, avea sa circule — In numeroase
manuscrise — i n Occident (Roma, Bologna etc.).

In lucrarile lor, jurisconsultii romani — care au cre-
at acel ,,Jus romanum” clasic — disting intre ,,iustas
nuptias” (casatorii legitime) si ,,nefaris nuptias” [5, p.
26-27] (casatorii nelegitime), si fac precizarea ca des-
pre ,,iustas nuptias” se poate vorbi doar atunci cand
,,Cives romanii” (cetdtenii romani) se casatoresc ,,se-
cundum praecepta legum coeunt” (in conformitate cu
dispozitiile legii), si anume: ,,barbatii (masculi) sa fie
puberi (puberes)”, iar ,,femeile nubile ..., cu conditia
insa ca fiii de familie si aiba si consimtamantul parin-
tilor (consensum patrum) ...” [5, p. 26-27].
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Cu alte cuvinte, conform Legii romane, partea bar-
bateasca trebuia sa fi Implinit varsta de 14 ani, iar par-
tea femeiasca varsta de 12 ani. C4, la romani, aceasta
era varsta legald pentru casatorie ne-o confirma si ju-
ristii Tmparatului Justinian (527-565), in frunte cu pro-
fesorul Tribonian, conducatorul Scolii de Drept de la
Constantinopol, care precizau ca ,,dreptul civil si cel
natural (jus civilis et naturalis) dispun ca aga trebuie sa
se procedeze”, cu conditia 1nsa ca ,,incuviintarea parin-
telui (iussum parentis) sa fie data anterior (casatoriei)”
[S, p. 26-27]. R

Continutul de baza: In Dreptul roman clasic, adi-
ca in jurisprudenta creatd de celebrii jurisconsulti ro-
mani (sec. II-VI p. Chr.), ,,Matrimonium” (Casatoria)
este definita ca o ,,conjunctio maris et feminae” [6; 23,
2] (legatura dintre un barbat si o femeie). Or, acelasi
Drept roman preciza cd aceastd uniune sau legatura
produce o ,,iustas nuptias” (casatorie legiuitd) numai
»inter cives romanii” (intre cetdtenii romani), adica in-
tre ,,masculi” (barbati) si ,,feminae” (femei), ,,cu con-
ditia 1nsa ca fiii de familie sd aiba si consim{amantul
parintilor (consensum parentum) in a caror putere sunt
(quirum in potestate sunt)” [5, p. 26-27].

In ,,Decretum Gratiani”, Césatoria era perceputa si
definita tot ca ,,viri mulierisque conjunctio” [3, p. 135]
(uniune dintre un barbat i femeie). Dar, intr-una din
glose, in ,,Decretum Gratiani” se facea si precizarea ca
,-.. 1N pari sexu non potest esse matrimonium” [3, p.
135, nr. 2] (nu poate exista o casatorie intre doua per-
soane de acelasi sex).

In aceeasi definitie a casatoriei, din ,,Decretul” lui
Gratian, se precizeaza ca aceastd ,,conjunctio” (uniu-
ne) constd dintr-o ,,individuam vitae consuetudinem”
[3, p. 134] (comunitate de viata, de nedespartit), adi-
ca dintr-o unire indisolubild pentru toata viata. Era de
fapt o preluare si reproducere tale-quale a cuvintelor
afirmate cu zece secole mai nainte de celebrul jurist
roman Modestin (sec. II), si care fusesera retinute de
juristii din epoca imparatului Justinian ,,ad litteram” in
lucrarile lor, si anume, in Colectia ,,Digestae” [6, 1b.
I, cap. [, 9] (Digeste) si in Manualul de drept intitulat
»Institutiones™ [35, p. 26].

In ,,Glosa” (Comentariul) la aceste cuvinte — pre-
luate de altfel din dreptul roman — se preciza ca, prin
notiunea ,,individuam” (inseparabild), s-a invederat
tocmai faptul ca ,,matrimonium” presupune o uniune
pentru intreaga viata [3, p. 135, nr. 3].

Printre altele, in Decretum Gratiani regasim afirmat
si principiul juridic, roman, potrivit caruia ,,consensus
facit nuptias” [6; 35, 1. 151 50, 17, 31], adica consim-
tamantul celor doi soti (barbat si femeie) da tarie casa-
toriei, si incd exprimat 1n termeni aproape identici: ,,...
inter eos consensus qui est efficiens causa matrimonii”
[3, p. 134-136] (consimtamant reciproc este cel care
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constituie cauza eficienta a casatoriei). Dar, in textul
monumentalei sale Colectii, Gratian mentiona ca acest
principiu se datora lui ,,Isidori” [3, p. 136-137], adica
lui Isidor de Sevilla (cca. 560-636). Or, in realitate era
vorba de vechiul principiu juridic enuntat de celebrii
jurisconsulti romani, pe care Colectia ,,Digestae” a Tm-
paratului Justinian a atribuit-o lui Ulpianus (sec. II).

Gratian a adus 1nsa precizarea cd ,,nu unirea sexuala
(coitus) da consistenta casatoriei, ci ,,vointa” (volun-
tas); ca atare, nu prin ,,separatia trupurilor” (separatio
corpis) se produce desfacerea casatoriei, ci prin ,,sepa-
ratia vointelor”, de unde si concluzia sa ca ,,... cel care
demite pe sotia sa, si nu ia alta este casatorit (est mari-
tus). Céci chiar daca el este momentan separat de tru-
pul sotiei sale, acesta 1i este unit prin vointa (voluntate
coniunctus est). Deci, doar atunci cand acesta va lua pe
alta se desparte cu totul de prima. Asadar — conchidea
Gratian — nu savarseste adulter cel care demite pe sotia
sa, ci cel care se casatoreste cu alta (alteram ducit)” [3,
p. 136-137].

Or, si din acest text se poate lesne constata faptul
ca Gratianus a dat definitiei clasice a Dreptului roman,
despre casdtorie, 0 noud conceptie, pe care a expri-
mat-o atat prin prisma lui Jus divinum, cat si a lui Jus
ecclesiasticum, adica a lui ,,Jus canonicum” al Bisericii
romano-catolice.

Din textul aceleiagi Colectii juridice a lui Gratian, id
est ,,Decretum Gratiani”, se poate insd constata si fap-
tul ca, in ,,illo tempore”, se facea referinta expresa atat
la textul reglementarilor prevazute de ,,Jus romanum
antiquum”, cat si la textele doctrinei Dreptului roman
clasic, care erau Insa raportate si evaluate in lumina
textului biblic si al doctrinei patristice [7, p. 257-272].

Din Decretum Gratiani se poate insd constata si
faptul ca, prin reproducerea textuala a adagiului ,,con-
sensus faciat nuptias” (prin consens se realizeaza Ca-
satoria), autorul sau a dorit sa Invedereze intai de toa-
te caracterul indisolubilitatii legaturii dintre barbat si
femeie, consacrat prin Taina Nuntii. intr-adevar, prin
afirmarea acestui principiu al Dreptului roman clasic,
,consensus faciat nuptias” (cf. Florus si Modestin), a
intentionat sa scoatd in evidenta tocmai acest caracter
indisolubil al casatoriei, si, ipso facto, aspectul ei irevo-
cabil. Dar, in acelasi timp Gratian a t{inut sa precizeze
cd ,,diferenta intre Dreptul roman §i conceptia crestina”
consta in faptul ca, ,,0datd Incheiatd, casatoria crestina
rdmane pe viata” [3, p. 55].

In textul Colectiei sale, Gratian a reafirmat — de al-
tfel repetativ — si alt principiu juridic roman, $i anume
acela conform caruia ,,consensus” (consimtamantul)
este cel care ,,matrimonium facit” (da nastere casatori-
ei), pe care juristul bolonez l-a raportat insa la ,,consen-
sus cohabitationis” (consimtdmantul coabitarii), si nu
la ,,carnalis copule” [3, p. 138-139] (unirea trupeasca),
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fiindca — dupa afirmatia sa — nu actul sexual, in sine,
este cel care ,,facit coniungium”, ¢i ,,pactio coniugalis”
(invoiala conjugald), adicd consimtdmantul reciproc
al viitorilor soti, care implica ,,affectus” (afectiune),
de unde si concluzia lui Gratian ca ,,cum initiatur co-
niugium coniugi nomen asciscitur” [3, p. 142-143]
(Inca de la bun Inceput casatoria s-a definit prin acest
nume).

Or, asa dupa cum se stie, juristii romani nu au prefe-
rat sintagma ,,pactio coniugalis”, ci notiunea de ,,con-
tractus/us” (contract), pe care insd, initial, nici acestia
nu au perceput-o si n-au definit-o in sensul exprimat
prin verbul ,,contrahd-€re, traxi, tractum” (a strange,
a concentra), ci prin cel de al doilea sens, oferit de
substantivul ,,contractus/us”, si anume prin acela de
»acord”, de ,,invoialda”, de ,,consimtagmant”. Or, pana in
prezent, lucrul acesta n-a fost inca remarcat in literatu-
ra de specialitate, astfel incat civilistii disting nu numai
doua notiuni, ,,consimtamant” si ,,contract”, ci si doua
identitati sau realitati juridice.

La romani, tocmai exprimarea publicd a consim-
tamantului reciproc al viitorilor soti — in prezenta a
doi sau trei martori — dobandea forta juridica a unei
invoieli, adicd a unui acord consensual, pe care ulteri-
or juristii romani I-au definit prin ,,contractus/us”, care
aduce desigur dupa sine inerentele drepturi si obligatii
pentru partile contractante.

Remarcam de asemenea faptul cd, dupa afirmatia
lui Gratian, o Casatorie rezultatd in baza unui ,,con-
sensus” poate fi desfacuta doar in cazul in care n-a
fost consumata prin legitura trupeasca (cf. canonul 34
Decretum Gratiani). Or, si in Codul canonic latin, in
vigoare, se prevede ci o ,,casatorie (matrimonium) ...
este valida (validum) ... dacad nu este consumata (non
est consummatum) ...” (canonul 1061 § 1) [8, p. 636-
637], si, totodatd, se reafirma principiul ca ,,actul care
creeaza casatoria este consimtamantul partilor (partium
consensus)”, care se poate insd exprima si manifesta
»n mod legitim (legitime)” doar ,,intre persoane ca-
pabile din punct de vedere juridic (inter personas iure
habiles)...” (canonul 1057 § 1) [8, p. 634-635].

In actualul Cod, au fost, deci, reiterate ambele prin-
cipii enuntate 1n ,,Decretul” sau de Gratian.

Referitor la ,,pactio coniugalis” - prin care romanii
intelegeau momentul precis in care se indeplinea lega-
tura matrimoniala [9, p. 349-361] - la care a facut refe-
rintd expresa si Gratian, Codul canonic latin - intrat n
vigoare la 25 ianuarie 1983 prin Constitutia apostolica
swacrae Disciplinae Legis™ [10, p. 25-40] - prevede ca
aceasta este de fapt ,,actul de vointa” (actus voluntatis)
prin care un barbat (vir) si o femeie (mulier) se daru-
iesc si se primesc reciproc (mutuo tradunt et accipiunt)
si care se exprima si se manifesta prin ,,consensus ma-
trimonialis” (consensul matrimonial) (canonul 1057 §
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2), adica asa dupa cum prevazuse si dreptul roman si
reafirmase si Gratian in ,,Decretul” sau.

Mai retinem insa si faptul ca, pentru romano-cato-
lici, ,,consensul” partilor are forta juridica a unui ,,con-
tract matrimonial” si este purtdtor de consecinte juri-
dice din momentul incheierii lui. Dar, acest ,,contract
matrimonial” nu este ,,valid” decat dupa ce cei doi soti
au primit ,,Sacramentul” (Taina nuntii).

Or, tocmai acest lucru 1l afirmase i Gratian 1n textul
Decretului sau, in care aflam intr-adevar referinte si la
notiunea de contract, dar casatoria nu a fost perceputa
de acesta doar ca un simplu contract, chiar daca a fo-
losit expresia ,,matrimonium contrahere” [3, p. 71], fi-
indca — pentru Gratian — aceasta nu are un sens tehnic.

Trebuie asadar retinut faptul cd, pentru Gratian,
»consensus” (consensul) era cel care exprima valoarea
juridicd a unui ,,matrimonialis contractus” [3, p. 144-
146] (invoiri matrimoniale), si ca insisi casatoria nu
putea fi ,,valida” (validus) daca nu era ,,in acelasi timp,
si sacrament (sacramentum)” (cf. canonul 1055 § 2).

Gratian a tinut de altfel sa precizeze si faptul cd o ca-
satorie nu este deplind decat atunci cand aceasta ,,... are
in ea pe Hristos si Taina Bisericii (habeat in se Christi
et Ecclesiae sacramentum). Doar atunci putem vorbi —
afirma Gratian — de un ,,matrimonium perfectum” [3,
p. 184] (casatorie deplind), si cd, prin ,,nuptialia pacta”
[3, p. 182-183] (logodna), casatoria doar incepe, si se
desavarseste doar prin ,,Taina Nuntii”.

Pentru a invedera consecintele juridice ale casatori-
ei rezultate din ,,consensus partium”, Gratian a regrupat
in Decretul sdu — 1n prima Parte a Questio 2 — textele
favorabile ideii potrivit careia cei care au incheiat Lo-
godna, adicd ,,prima desponsationis fidei”, — ca urmare
a ,,consensului partilor” (barbatului si femeii) — sunt
considerati a fi casatoriti chiar dacd n-au avut Inca re-
latii intime. Ii numim cu adevarat soti ,,coninges verius
appellantur — scria Gratian — din clipa consim{amantu-
lui dat la logodna, chiar daca nu au avut intre ei relatii
intime (a prima desposationis fide quamius adhuc inter
eos ignoretur coniugalis concubitus)” 3, p. 142].

In privinta Divortului, Gratian considera ca acesta
nu poate fi declarat ,,... dacd imposibilitatea sotului de
a avea realtii conjugale apare dupa legatura trupeasca
(post carnalem copulam)”, aceasta neputinta ,,non solu-
it coniugium” (nu desface casdtoria). Dar, daca aceasta
este descoperita inaintea unirii trupesti, ea ,,1i da femeii
dreptul de a lua alt barbat (liberum facit mulieri alium
virum accipere)” [3, p. 172-173].

in schimb, sotilor le este permis divortul doar ,,din
cauza pacatului trupesc (excepta causa forunicatio-
nis)”, adica a adulterului. Si, dupa Gratian, ,,cei care se
divorteaza din cauza adulterului, trebuie s ramana fie
necasatoriti (innuptos), fie sa se Impace unul cu altul
(aut sibi invicem reconciliari)” [3, p. 172-173].
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O analiza hermeneutica a textului din ,,Decretum
Gratiani”, permite oricarui cercetator avizat sa consta-
te cd, in conceptia acestuia, ,,Matrimonium” are patru
elemente constitutive, si anume:

a) ,consensus partium” (consimtamantul parti-
lor), adica al barbatului si al femeii;

b) ,,matrimonialis contractus” (contractul matri-
monial);

¢) Logodna;

d) Casatoria.

Or, toate aceste patru elemente constitutive ale
Casatoriei — prevazute de dreptul roman — le regasim
afirmate aproape ,,ad litteram” si 1n ,,Decretum Grati-
ani”, publicat la Bologna in anul 1140 de acest monah
erudit, specialist ,,in utriusque juris”, adicd in dreptul
roman si 1n cel canonic.

Aceste elemente — care defineau fiinta institutio-
nald a casatoriei romane — le regdsim 1nsd prevazute
si in legislatia imperiald bizantind [11, p. 287-382],
care a fost de altfel receptata si in arealul danubiano-
pontico-carpatin incd din epoca imparatului Justinian
[12, p. 383-397], si care a circulat sub forma Pravile-
lor (Nomocanoanelor) intéi in limba greaca si latina,
si apoi — din secolele X-XII — in slavond, ca odata cu
biruinta scrisului romanesc (sec. al XVI-lea) sa apara
si in limba romana, culminand desigur cu Pravilele din
secolul al XVII-lea [13].

De remarcat insa faptul ca, in ,,Pravilele Tarii”, nu
apare cel de-al doilea element, adicad contractul matri-
monial, fiindca acesta nu are temei biblic si canonic in
doctrina Bisericii Rasaritene. In schimb, in legislatia
actuald a Bisericii romano-catolice, toate cele patru
elemente sunt exprimate in spiritul aceleasi doctrine
afirmate in ,,Decretum Gratiani”, care a inspirat de
altfel Dreptul matrimonial european panad in epoca
moderna, iar pentru Biserica romano-catolica [14, p.
21-88] continua si fie Incd o sursa si o referintd de
prima mana.

Concluzii: Concluzionand, putem, deci, retine fap-
tul cd, in privinta dreptului matrimonial, ,,Decretum
Gratiani” a fost o sursa documentara pretioasa pentru
dreptul medieval european si continua sa fie si pen-
tru juristii zilelor noastre. Textul acestuia oferd intr-
adevar cercetatorilor avizati nu doar posibilitatea unei
analize judiciare, clasice, Insotita si coroborata atat cu
normele dreptului roman, cat si cu cele prevazute de
legislatia canonica apuseand, de pana in epoca lui Gra-
tian (sec. XII), dar si o familiarizare cu ,,Dicta Grati-
ani”, cu ,,partea originald, adica cea strict personald a
Decretului lui Gratian, ..., cunoscuta si sub numele de
wparagraphi”” [3, p. 30]. De altfel, cercetatorii avi-
zati ai acestui Decret ne spun cd ,,aceste Dicta”, care
,contine osatura Decretului”, introduc de fapt ,,Cau-
zele (Causes) si Chestiunile (Questiones), comenteaza
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canoanele (dictum ante sau post), asigura tranzitiile si
concluziile finale (dictum final)” [3, p. 30].

Cat priveste ,,Dicta Gratiani”, trebuie remarcat si
faptul ca, ,,de-a lungul secolelor, acestea au avut ,,...
o mare influentd asupra dreptului” [3, p. 31] european
si, Indeosebi, In domeniul dreptului civil, din care — la
romani — a facut parte integranta si dreptul matrimo-
nial, ale carui reglementari au circulat — in Statele din
Europa de Vest, de religie si cultura romano-catolica,
— tocmai prin intermediul Decretului publicat de Gra-
tian in anul 1140.

Dar si ,,Comentariile” lui Gratian — asupra textu-
lui dreptului roman — s-au bucurat si se bucura de o
adevdrata ,,auctoritas” in materie de doctrina juridica,
de unde, deci, si necesitatea ca juristii zilelor noastre
— si Indeosebi specialistii in Dreptul matrimonial — sa
cunoasca atat textul Decretului, cat si acele ,,Dicta
Gratiani”, filndca ambele au darul de a-i introduce si
a-i familiariza cu ,,vetus jus romanum” (vechiul drept
roman).
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ORGANIZATIONAL FORMS OF ADVOCACY RELATED TO THE
CREATION OF A LEGAL ENTITY: SOME PROBLEM ASPECTS

Olena DZABURIYA,
graduate student of National University «Odessa Law Academy»

The article analyzes some problematic aspects of the organizational forms of advocacy related to the creation of a legal
entity - a law office and a lawyer association. In analyzing the issue of the state registration of these law societies as legal
entities, it was concluded that the current model of their state registration is acceptable and convenient for lawyers. Attention
is paid to the content of the model statutes of the law office and the lawyer association, and the view was supported that
advocacy may be pursued in order to profit. It is concluded that the law office and lawyer association constitute independent
organizational and legal forms of a legal entity. The bills, aimed at reforming the advocacy, are analyzed, suggestions are
made regarding the improvement of their content.

Keywords: organizational forms, advocacy, legal person, law office, lawyer association, statute.

OPTAHIBAIIMHI ®OPMHU AI[]}OKATCI)KOi JAIAJBHOCTI, TOB’A3AHI I3 CTBOPEHHAM
IOPHINYIHOI OCOBHU: OKPEMI ITPOBJIEMHI ACIIEKTH

Ouiena /UKABYPIS,
acmipanTtka HanionansHoro yHiBepcureTy «Onechbka IOpUANYHA aKaaeMisD»

B crarTi aHami3ytoThCs Okpemi IpoOIeMHI acleKTH OopraHizalifHux (OopM aIBOKATCHKOI JiSUTBHOCTI, MOB’S3aHUX i3
CTBOPEHHSM FOPUIUYHOI 0COOM — aJJBOKATCHKOTO OIOPO Ta afBoKaTrchkoro o6’emxHaHHs. [Ipu aHamizi muTaHHS JIep>KaBHOT
peecTpailii 3a3HaYeHUX aJBOKATCHKHX YTBOPEHbD SIK IOPHIUYHUX OCIO 3p00JIEHO BUCHOBOK, IO JIiF04a HA CHOTOIHI MOJIEIb
iX Jep:kaBHOI peecTpallii € MPUHHATHOI Ta 3PYyYHOI JUIS aJBOKATiB. 3BEpHYTO yBary Ha 3MiCT HMPUMIPHUX CTaTyTiB
aJIBOKaTCHKOTO OIOpPO Ta aJBOKAaTCHKOrO 00’€THAHHA, MIATPUMAHO AYMKY PO Te, IO aJBOKATChKa IisSUTBHICTH MOXE
3IIACHIOBATHCS 3 METOIO OJEpIKaHHS IOXOAY. 3pOOJeHO BHCHOBOK, IO aIBOKATCHKE OIOPO Ta aBOKATCHKE 00’ €THAHHS
CKJIa[Ial0Th CAMOCTIiHHI OpraHi3amiifHO-1TPaBoOBi GOPMHU IOPUIMIHOI 0COOH. AHATI3YIOTHCS 3aKOHOMPOEKTH, CIIPSMOBaHi Ha
pebopMyBaHHS aABOKATYPH, BHECEHO MPOIO3HUIIIT OO0 YIOCKOHAICHHS iX 3MiCTY.

Knrouosi cnosa: opeanizayiiini popmu, a06okamcoka OisLIbHICIb, I0PUOUYHA 0C00d, A0BOKAMCbKe DIOPO, A0BOKAMCHKE
00 €OHanHs1, cmamym.

Articolul analizeaza unele aspecte problematice ale formelor organizationale de advocacy legate de crearea unei entitati
juridice - un birou de avocatura si o asociatie de avocati. Analizand problema inregistrarii de stat a acestor societati de drept
ca persoane juridice, sa concluzionat ca modelul actual al inregistrarii lor de stat este acceptabil si convenabil pentru avocati.
Se pune accentul pe continutul modelului de statut al cabinetului de avocatura si al asociatiei de avocati si sa sustinut ca
sustinerea poate fi sustinuta 1n scopuri de profit. Se concluzioneaza ca biroul de avocatura si asociatia de avocati constituie
forme organizatorice si juridice independente ale unei persoane juridice. Se analizeaza facturile, care vizeaza reformarea
advocacyi, se fac sugestii privind imbunatatirea continutului acestora.

Cuvinte cheie: forme organizatorice, advocacy, persoane juridice, birouri de avocaturd, asociatii de avocati, statut.

Formulation of the problem. One of the
varieties of existing organizational forms
of advocacy is the ones that are associated with
the creation of a legal entity. Such organizational
forms are the law office and lawyer association.
The peculiarities of these forms in science are often
investigated jointly, which is due to the presence of
many common features between them. For example,
they are the issues of their State registration as legal
entities, the purpose of their activity, the legal basis for
the activity of their lawyers, above of all, the ability
to engage in advocacy on the basis of an employment
contract, taxation of income of these legal entities,
etc. However, in our opinion, this approachis limited,

36

although it has a certain right. Despite the fact that
these forms do have many common features, they
also have many difference sat the sametime, due to
the fact that the law office is an individual form of
advocacy, and the lawyer association is a collective
one.There fore, inouropinion, different approaches
should be used to study these forms of advocacy.
Both their common features and peculiar features of
these forms can be investigated separately.

Study Status. Problematicaspectsoforganizational
forms of advocacy related to the creation of a legal
entity were studied in science by N. M. Bakaianova,
V. M. Bogoslavets, I.V. Golovan, S.O. Ivanitsky, A.V.
Ivantsov, K. A. Zatulko, M.E. Kiseliov, K.G. Knigin,
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G.M. Yaroshevskaya and others. However, many
problems require a new scientific view in connection
with the processes of reforming the bar, carried out wi
thin the frame work of legal and judicialre form.

Therefore, the purpose and objective sof the article
are to characterize those common features that are
inherent in the law office and the lawyer associationas
organizational forms of advocacy, to make proposals
for the improvement of the legislation.

Presenting main content. Both the law office and
the lawyer association have the status of a legal entity.
In particular, based on the civil law characteristics of
a legal entity, it means that they are organizations
created and registered in accordance with the
procedure established by law, empowered by civil
law and may be plaintiffs and defendants in court (art.
80 of the Civil Code).

According to Articles 14, 15 of the Law “On Bar
and Advocacy”, state registration of a law office and
a lawyer association is carried out in accordance with
the procedure established by the Law of Ukraine “On
State Registration of Legal Entities and Individual
Entrepreneurs”, taking into account peculiarities,
provided by this Law.Similar provisions also contain
bills elaborated for the purpose of reforming the
lawyer [1; 2; 3].

However, the study of both the current Law “On
Bar and Advocacy”, as well as the provisions of the
relevant bills, allows us to conclude that the mentioned
acts do not provide for any particular features of the
state registration procedure of the law office and
lawyer association.Of course, these acts determine
their features as legal entities, which also determine
certain aspects of their state registration (for example,
require the existence of a statute as one of the
constituent documents of a legal entity, stipulating the
content of this statute, etc.), although, these features
are not peculiarities of theregistrationprocess of these
legal entities. Therefore, we believe that these rules
should be formulated somewhat differently, otherwise
they mislead the subjects of registration legal relations
of the law office and lawyer association.

Therefore, nowadays legal entities undergo a single
state registrationin the general procedure for registration
of legal entities, and their registration is carried out by
special state registrars of legal entities, individuals
— entrepreneurs and public formations. In stead, for
example, the previous Law on Advocacy for esees,
in fact, the dual registration of organizational forms
of legal activities —legal entities — their registrationas
advocate formations was carried out by the Ministry of
Justice of Ukraine in accordance with the Regulation
on the procedure for registration of lawyer association
sapproved by the Ukrainian Cabinet of Ministers from
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April, 27 1993 No. 302 [4], after which these entities
were to be registered as legal entities by the relevant
authority that registered the legal entities. In our
opinion, it requires the clarification of which procedure
tends to be more optimal.

We believe that each of these procedures either
had or has its own positive aspects.

Furthermore, in the case of the state registration
of lawyers’ formations by the Ministry of Justice of
Ukraine, the latter one approached the review of the
statute of lawyer associations and the formation of its
provisions in accordance with the requirements of the
Law “On Advocacy” more closely. The formation of
appropriate practices was not the only source because
of it.Instead, according to the modern system of legal
entities registration, this practice is not unique, as
each of the registrars may have their own vision of the
discussion of the law on advocacy, which regulates the
peculiarities of organizational forms of advocacy. In
practice, it forms different approaches to the solution
of organizational issues of the same essence. The
positive aspect of the modern procedure for registering
legalentities is its simplicity in comparison with that
carried out by the Ministry of Justice of Ukraine. In
order to register these entities, the lawyer (founding
lawyers) can simply contact the nearest notary or
state registrar in the common district center, instead of
considering how to file documents with the Ministry of
Justice of Ukraine, located in Kyiv.

In our view, the current model of registration
of legal entities with the status of a legal entity is
acceptable, convenient for lawyers, and therefore
should be preserved. The same problems caused by
the diversity of practice, is more expedient to solve
with the improvement of legal regulation of the
provisions on the organizational forms of advocacy.
Probably, it is precisely because of the multifaceted
nature of the practice of describing the content of
the articles of the statute of the lawyer’s formations;
the unity of practice on this issue is currently being
sought by the National Association of Advocates of
Ukraine (NAAU). The association has developed the
model statutes of the law office [5] and the lawyer
association [6], which outlined their own vision
of the NAAU for solving certain aspects of the
activities of these organizational forms of advocacy.
This approach NAAU seems to beright, because it
allows to partially eliminate the vacuum that exists in
relation to outlining the features of the corresponding
organizational forms of advocacy.

In studying the content of these charters, it is worth
noting the unity of defining their main purpose for
the law office and lawyer association.Thus, according
to P. 2.1 of these charters, the main purpose of the
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activity of the association and the office is to ensure
the implementation of protection, representation
and other types of legal assistance on a professional
basis to Ukrainian citizens, foreign citizens, stateless
persons, legal entities; receiving income, taking into
account the limitations established by the current
legislation and standards of legal ethics [5; 6]. The first
provision makes no remarks in the aspect of advocacy.
Indeed, ensuring the implementation of protection,
representation and other types of legal assistance on
a professional basis to citizens of Ukraine, foreign
citizens, stateless persons, legal entities as a goal of
the activity of lawyer societies corresponds generally
to the functional foundations of the entire bar. Instead,
the provision of income seems controversial, taking
into account the limitations established by the current
legislation and the standards of lawyer’s ethics, as
the purpose of the activity of law offices and lawyer
associations.

It has beendiscussed the nature of the lawyer’s
activity by the scientists for a long time, whether
it can have the purpose of obtaining a profit (to be
entrepreneurial), as well as other legal activities
for rendering legal services carried out by business
entities, or it is exclusively non-entrepreneurial [7, p.
1; 8, p. 11; 9, p. 6]. For example, on this occasion,
[.V.Golovan has noted that there is an opinion that
advocacy and business legal practice should be
distinguished, since entrepreneurial activity is aimed
at profit making, and the activity of an advocate
neither has the purpose of profit nor can be generally
profit! Actually there is no unity in relation to the
economic essence of advocacy [10, p. 32].

In our opinion, the scientific provisions regarding
the impossibility of advocacy to profit from income
are unjustified.Clearly from the point of view of civil
society and the functions performed by the lawyer
in it, the advocacy is a legal institution that ensures
the proper protection and protection of the rights of
individuals and legal entities, the state.

However, in our opinion, it does not mean that
the lawyer or law societies (lawyer office and lawyer
associations), that implement it,cannot pursue the
purpose of profit. We believe that there is no reason for
opposing the activities of the advocacy to implement
the protection of rights and legitimate interests,
representation or other types of legal assistance to
the client on one side only and entrepreneurship. The
functional basis of these activities lies entirely on a
different front, reflecting characteristics that do not
overlap.

The activity of the Advocacylnstitute for the
protection of rights and freedoms characterizes it from
the point of view of belonging to a certain profession,
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while entrepreneurial and non-entrepreneurial
characteristics of activity as profit-oriented or
charitable one. Otherwise, it can be said that the
doctor also does not carry out business activities,
because his activities are aimed at protecting life,
health, treatment of people from various diseases, and
not profit one (but the operation of various medical
clinics in the form of business associations does not
raise any complaints); the builder does not carry out
the entrepreneurial activity, because his activity is
aimed at providing people with housing, not profit
one (although there is a whole sphere of construction
business and no complaints and objections in science
does not cause it). It is necessary to realize that the
lawyer is a representative of the profession, whereas
the advocacy is a professional activity.Like any
other professional activity, it is a source of income
for the person who carries it out, and for a lawyer or
lawyer association, it is precisely the purpose of their
activity, since they usually do not engage in charity,
carrying it out free of charge for the client. Taking into
account the foregoing, we consider the position of
G.M.Yaroshevskaya as unfounded, who points out the
need of recognizing law associations as non-business
partnerships [11, p. 484]. The nature of the lawyer
associations’ activities involves the receipt of profits,
which is not typical for non-business partnerships.

Therefore, the provisions of paragraphs 2.1 of
the exemplary statutes of the law office and lawyer
association regarding the income generation as the
purpose of their activities are fully justified.Such
provisions, which are already enshrined in the statutes
of specific law firms and associations, give them the
opportunity to clearly position themselves in relations
with state authorities (first of all, tax authorities),
contractors, and other entities as subjects for the
purpose of receiving income, to take advantage of the
benefits that tax laws can provide for business entities.
However, in the case when these lawyer associations
are considered mostly as non-profit in their activities,
they may not specify their purpose in their statute, but
then they obviously will have limited opportunities
for earning and spending money.

In our opinion, designed one to reform the
advocacy bills, do not include proper legal regulation
of organizational forms of advocacy related to the
creation of legal entities.Particular attention is paid
to some of the provisions of the bills, which are set
out in the relevant articles devoted to the law office
and the lawyer association as organizational forms
of advocacy, but their content is clearly procedural.
Therefore, Part 8 of Art. 13 Law Office and Part 7 of
Art. 14, “Lawyer Association” of the bill [1] include
that the lawyer, who created the law office, and the
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lawyers,who are in labor relations with the law office,
members of the Bar Association and the lawyers, who
are in labor relations with the Bar Association, have
the right to act in the interests of the client on the basis
of the contract on the provision of legal assistance,
concluded by the client in accordance with the law
office or lawyer association.

However, we regard such provisions if not
unlimited, at least as set out in the unsuccessful and
non-relevant articles of these acts.

Of course, they leave out of legal cases of
activities regulation in the interests of the client of
those lawyers who have entered into civil contracts
with the law office and the lawyer association.We
believe that such lawyers also have the right to act in
the interests of the client on the basis of an agreement
on the provision of legal assistance, concluded by a
client with a designated lawyer society.

Inaddition, these rules are superfluous, unnecessary,
as well as those that carry a false semantic content. They
only give rise to a discussion on the proper execution
of the lawyer powers to carry out his activities in
the interests of the client as the representation of his
interests in a civil case.In particular, one such rulecan
conclude that a lawyer who is in labor relations or
membership relations with an lawyer association
only needs to provide a contract for the provision
of legal assistance to represent the client’s interests.
However, it is clear that this is not the case.At the very
least, such lawyer should also be confirmed before
the third parties in the relationship with which he
acts as a representative, the fact of his employment
relationship with the lawyer association or the
membership relationship.Only in such circumstances,
the third party will not doubt the reasonableness of
the representative office.In this regard, if, in order to
confirm the authority of the lawyer for clients of the
Bar Association, it is necessary to submit documents
confirming the employment of a lawyer and a lawyer
association, then according to these characteristics
such cases do not differ significantly from those
cases when the lawyer is incivil-law relations with
the association.In the latter case, in addition to the
contract between the client and the lawyer association
the lawyer would also have to file a document
attesting to his link with the association, namely, the
contract between him and the lawyer association in
the interests of the client. In general, in all of these
cases, it would be worthwhile to confirm the powers
of the lawyer by the warrant issued by the law office
or lawyer association.Attention is drawn to the fact
that the law on the confirmation of the powers of a
lawyer is functional in its content, the peculiarities of
confirmation of the powers of the lawyer in his legal
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activity in the interests of the client towards the third
parties are regulated by the procedural codes (CCP,
CPC, CC, etc.), and the corresponding articles 13 and
14 of the bill on Bar and Advocacy [1] are exclusively
those that regulate the peculiarities of organizational
forms of advocacy, that is, they have an organizational
orientation. Therefore, it is unlikely that they contain
such procedural in their content of the situation.

The question also arises in science as to which of
the existing organizational and legal forms of legal
entities (economic entities) can be attributed to the
lawyer association and law office and in which section
of the Classifier of organizational and legal forms of
management [12] to consolidate them.

Thus, V.M. Bogoslavets holds the view that
lawyer associations are non-specific types of non-
business associations [13, p. 5].Having conducted
a comparative analysis of the provisions of an
exemplary statute of a lawyer association and the
provisions of the law regarding the legal status of
legal entities, M.E. Kiseliov and K.A. Zatulkohave
found that the lawyer association has both separate
common features and distinctive features with a
full partnership,a limited liability company and a
production co-operative [14, p. 60-61]. The result of
the study was the conclusion that, based on the legal
status laid down in theModel Statute of the Lawyer
Association, the Lawyer Association is closest to
a limited liability company, and may therefore be
classified in the section “Business Enterprises” of
the Classifier of Organizational and Legal Forms of
Administration [14, p.61].

In our opinion, in spite of the proximity of lawyers
to a limited liability company, they are not identified
with them, with their significant differences, as
evidenced by the lawyer association according to M.
E. Kiseliov and K. A. Zatulko [14, p. 61]. They have
the same significant differences in comparison with
the producers’ cooperative.

Eventually we believe that all organizational and
legal forms of legal entities have quality as both
common and separate attributes, and it is through
these distinctive features that distinguish their
individual types.Therefore, any proximity of the
Lawyer Association and the Law Office or the Limited
Liability Company, either to the cooperative, or to
any other form of organization, does not at all mean
that they are both legal and organizational forms of
legallndividuals should be absorbed by other forms,
if there are significant differences between them.

In this regard, in our view, the more correct is the
position that the law office and lawyer association are
independent organizational and legal forms of legal
entities.
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We cannotbutagree with the thought of I. V. Golovan,
who has noted that there is no reason to consider
lawyer associations as partnerships or institutions,
because the law office and lawyer association are
separate institutional-legal forms [15].As rightly N.
M. Bakayanova has drawn attention, from the content
of Article 83 of the Civil Code (“Organizational legal
forms of legal entities”), it follows that legal entities
can be created not only in the form of societies and
institutions, but also in other forms established by
law. In that regard, she considers the discussion on
the assignment of lawyer associations or non-business
partnerships, or to the institutions devoid of expediency
[16, p. 232]. K.G. Kniginhas also concluded that law
offices and lawyer associations are specific types of
legal entities, the existence of which is stipulated by
the norms of Art.83 of the Civil Code, as other forms,
established by law [17, p. 422].

In our opinion, the law office and lawyer association
as organizational and legal forms of a legal entity
(business entity) in the absence of clearly defined by
law their features and the wide variation in the use
in practice of constituent documents of the features
inherent in other organizational and legal forms, make
upindependent organizational and legal forms of a
legal entity.For these reasons, we consider as correct
assignment of law offices and lawyer associations in
the classification of types of business entity to “other
legal forms.” They are not covered by any of the forms
mentioned in the previous sections of the Classifier of
Organizational and Legal Forms.

Conclusions. Therefore, the carried out research
makes it possible to draw the following conclusions:
1) The current model of state registration of a law
office and a lawyer association is acceptable and
convenient for lawyers;2) Advocacy may be carried
out in order to receive income, and therefore such
a provision may be reflected in the statutes of these
legal entities;3) Attorneys and lawyer associations
constitute independent organizational and legal forms
of a legal entity;4) Bills for advocacy reform contain
certain disadvantages that must be eliminated.
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INTERACTION OF POLICE AND OTHER LAW ENFORCEMENT BODIES
IN THE FIELD OF PREVENTION AND INFRINGEMENT OF CRIME

Andrey KOVALENKO,
Candidate of Law Sciences, Associate Professor, Doctoral Student of the National Academy of Internal Affairs
of Ukraine

The article investigates the interaction of police and other law enforcement agencies in the context of crime prevention
and counteraction. On the basis of theoretical analysis of the legal essence of the notion of prevention and counteraction of
crime, their difference was established, and a position on the essence of such activity was formed. Also, the author examined
the legal framework for the law enforcement agencies to carry out their functions during joint tasks. Possible ways of
solving problem issues of interaction are offered.

Keywords: counteraction to crime, crime prevention, police, law enforcement agencies, improvement.

Articolul investigheaza interactiunea politiei si a altor organe de drept in contextul prevenirii $i contracararii criminalitatii.
Pe baza analizei teoretice a esentei juridice a notiunii de prevenire i contracarare a criminalitatii, sa stabilit diferenta dintre
acestea si s-a format o pozitie cu privire la esenta acestei activititi. De asemenea, autorul a examinat cadrul legal pentru
ca agentiile de aplicare a legii sa-si indeplineasca functiile in timpul sarcinilor comune. Sunt oferite modalitati posibile de
rezolvare a problemelor legate de interactiune.

Cuvinte-cheie: contracararea criminalitatii, prevenirea criminalitatii, politia, agentiile de aplicare a legii,
imbunatdtirea.

B3AMMOJENCTBHUE MOJUIUU U IPYTUX IMPABOOXPAHUTEJIbHBIX OPTAHOB B COEPE
HNPEAYIIPEKAEHUA U ITPOTUBOAEUCTBUSA TIPECTYIIHOCTH

Angpeit KOBAJIEHKO,
KaHJIU/IaT FOPUINIECKUX HayK, TOICHT,
JoKTopaHT HannoHansHaol akaieMuy BHYTPEHHUX JIeT YKpanHbI

B crarpe mcciaemoBaHBl BOMPOCH B3aMMOICHCTBUS MOMUIMK U JIPYTUX MPABOOXPAHUTEIBHBIX OPraHOB B KOHTEKCTE
MPEIOTBPAIIICHUS U MIPOTUBOJICHCTBUSA NPeCTyMHOCTH. Ha OCHOBaHMM TEOPETHYECKOTO aHAIM3a IOPUINYECKOM CYIITHOCTH
TIOHSITHS MTPEAOTBPALIEHUE W TIPOTHBOJCUCTBHE MPECTYITHOCTH, OBIJIO YCTAHOBJICHO UX pasHHMILY, U C(HOPMUPOBAHO MO3H-
IIUFO OTHOCHUTENBHO CYITHOCTH TaKOH JIesITebHOCTH. Takke, aBTOpOM OBUIH UCCIIEA0BaHbl HOPMATHBHO-IIPABOBYIO OCHOBY
OCYIIECTBJICHHUS TIPAaBOOXPAHUTEIHHBIMI OpraHaMu CBOMX (D)YHKIHI, BO BpeMsl COBMECTHOTO BHINIONHEHHA 3aad. [Ipen-
JIOKEHBI BO3MO)KHBIC TTYTH PEIICHHSI TPOOIEMHBIX BOIIPOCOB B3aNMOJICHCTBHSI.

Knrouesuvie cnosa: npomusooeiicmaue npecmynHocmu, npedynpexcoeHue npecmynHocmu, NOIUYUs, npagooxpaHumens-
Hble 0peaHbl, CO8EPULEHCINEOBANLIAL.

Relevance of the subject. In today's
conditions of building a world democracy,
the most important issue is the preservation of the

aspects of the police’s interaction with other law
enforcement agencies in the area of countering and
preventing crime.

most important values for society. One of the most
important aspects of social life is the observance of
human and civil rights and freedoms. In the modern
world, there are many threats that negatively affect
the functioning of the corresponding legal status.

The legal Ukraine of the present day has a rapidly
growing law enforcement system, as the bodies
involved in the prevention and counteraction of crime
are constantly in the process of self-improvement and
close interaction.

However, despite these processes resulting from
the need for action, attention must be paid to certain
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Formulation of the problem. That is why the study
of the main issues of interaction between the police
and other law enforcement agencies in the context of
prevention and counteraction to crime is one of the
most urgent topics for today's scientific research.

The state of the subject research. Relevant topics
haverepeatedlybecomethesubjectofscientificresearch,
both domestic and foreign lawyers, among which:
V. Beschastny, M. Valuysk, V. Golin, J. Gorinetsky,
I. Danshin, A. Zakalyuk, Y. Kogut, O. Kobzar, M.
Loshitsky, M. Moskalenko, V. Popovich, V. Shadrin,
S. Yakimova, and many others.
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The objectives and objectives of this study are
to analyze the nature of the interaction between the
police and other law enforcement agencies in the
context of prevention and counteraction to crime.
The goal set has necessitated the solution of a
number of research tasks, among which: analysis of
approaches to understanding the notion of preventing
and counteracting crime, generalizing the developed
scientific tendency to the interpretation of the relevant
categories, an attempt to present their own views
on their understanding; the study of the nature of
the interaction of police and other law enforcement
bodies in the context of counteraction and prevention
of crime in Ukraine.

Presentation of the main research material.
Prevention and combating crime is one of the high-
est priority areas of state policy, and the system of
bodies that carry out this activity is not limited to the
National Police. In addition, scientists emphasize the
fact that the police do not carry out their activities in
isolation, but only functions in the area of prevention
and counteraction to crime in a close relationship.

That is why the author has chosen relevant
topics. The coherence of the interaction of all law
enforcement agencies depends on the effectiveness
of the prevention and counteraction of crime, the
low level of which will enable the state to develop
and build a solid economy and expand the ability to
realize other important benefits.

First of all, one should note the concept of «pre-
vention» and «counteraction» to crime, since, despite
the widely developed doctrine, approaches to their
interpretation differ. Thus, according to the general
rule, the notion of crime prevention is defined by sci-
entists as an activity preventing the commission of
criminal offenses and does not allow them to be com-
mitted. Preventing - means «preventing something
in advance, turning away» [1, p. 89]. Such a result
is achieved through the use of preventive measures
that «prevent, turn back something» [2, p. 827], a
warning, that is, «a warning against something» [2, p.
569], or termination of commenced offenses, which
is interpreted as “coercion to cease to do something”
[2, p. 717]. The crime crime, in turn, is defined as a
complex socio-legal phenomenon and the concept of
it, which reflects the theory and practice of specific
socio-management activities and public and private
initiatives, as well as criminal justice efforts aimed at
preventing the commission of criminal offenses and
response to their commission [3].

The authors also rightly point out that the National
Police of Ukraine is one of the main law enforcement
agencies that implement the functions of preventing
and counteracting crime in Ukraine.
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At the same time, the Law of Ukraine «On Na-
tional Police» dated July 2, 2015, No. 580-VII defines
the tasks of the relevant body, among which there are
many provisions aimed at preventing crimes, namely:
the implementation of preventive and preventive ac-
tivities aimed at prevention of offenses; to identify the
causes and conditions that facilitate the commission
of criminal and administrative offenses, to take mea-
sures, within their competence, to eliminate them,
etc. [4].

In addition, it should be noted that the National
Police of Ukraine carries out preventive activities not
in isolation but in various types of interaction with
the authorities, 1) which determine the state policy
in the field of combating crime (the President of
Ukraine, the Verkhovna Rada of Ukraine, the Cabinet
of Ministers of Ukraine); 2) who coordinate activities
in the field of prevention and counteraction to crime
(Prosecutor General of Ukraine and prosecutors
subordinate to him; National Security and Defense
Council of Ukraine); 3) who carry out law enforce-
ment activities in the field of crime prevention
(among the subjects of this group, it is necessary to
allocate two subgroups: a) bodies for which the fight
against crime is one of the main functions (for ex-
ample, the Department of Criminal Investigation of
the National Police of Ukraine, the Main Directorate
of fight against corruption and organized crime of the
SBU of Ukraine, etc.); 4) who exercise control and
other types of management activities (public organi-
zations, associations, state control bodies, the press)
[5, p. 154-162].

The National Police in Ukraine, as an integral
mechanism for crime prevention, consists of several
units that carry out the respective activities in a
consolidated manner. However, there are a number
of examples of the impossibility of police and police
units to perform some of their powers individually.

In turn, it is necessary to pay attention to the in-
terdependence of the work of the bodies that form
the state policy in the field of prevention and coun-
teraction to crimes and directly to the police. Since
the Verkhovna Rada itself is the only legislature in
Ukraine [6], only the latter has the right to collec-
tively determine the legal status of a police officer,
to indicate that he is a crime, and which is a mea-
sure of permissible conduct. Also, indicate the sub-
ordination of the National Police of Ukraine to the
Ministry of Internal Affairs of Ukraine [7], which
coordinates its activities. This means that the breadth
and effectiveness of police functions in preventing and
counteracting crime directly depends on the activity
of the Cabinet of Ministers of Ukraine in general and
the Ministry of Internal Affairs, in particular.
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Along with this, there is an example of the
actual interaction of the police with other law
enforcement agencies. For example, the bodies of
pre-trial investigation, in the course of the pre-trial
investigation, have a procedural director - a prosecutor
of a corresponding rank, a prosecutor’s office that,
in accordance with the Criminal Procedure Code of
Ukraine [8] and the Law of Ukraine “On Prosecutor’s
Office” [9], exercise their powers.

Alongwiththis, thereisanexampleofinvestigations
and investigative investigations, in particular in the
context that some of them are conducted only with the
permission of the prosecutor, some according to the
decision of the investigating judge, which testifies to
the close relationship of the National Police Ukraine
during the fulfillment of its functions in the prevention
and counteraction of crime.

In addition to the above-mentioned, according to
R. Shay, the main law enforcement functions include:
1) preventive (prevention of offenses entailing legal
responsibility in the field of public law); 2) protective
(protection of life, health, rights, freedoms and legiti-
mate interests of individuals); 3) protection of public
order and security and property; 4) resocialization
(this function is most characteristic of the organs and
services for minors, services that carry out adminis-
trative supervision of persons released from places of
imprisonment); 5) operational search; 6) investiga-
tion of crimes; 7) court proceedings; 8) consideration
of cases concerning administrative violations; 9)
consideration of cases of financial and administrative
and economic offenses (ie, consideration of cases of
administrative offenses committed by legal entities or
entrepreneurs); 10) execution of sentences, decisions,
decisions and orders of courts, orders of bodies of
pre-trial investigation and prosecutors [10, p. 10-16].

Taking into account this position and comparing
it with the above-mentioned developments, the
author reached a consensus, regarding the National
Police of Ukraine, based on the theory and practice
of law enforcement activities, is one of the main
law enforcement agencies of the state, which is
authorized, within the limits of the current legislation,
to carry out as a preventive function directly related
to crime prevention, and operational search, which in
some cases may also be an instrument for preventing
crime.

It is necessary to note that the National Police of
Ukraine within the limits of its powers has the right
to carry out a wide range of functions on preventing
crime in Ukraine, which is defined in the specialized
law and regulated by it.

The role and place of the National Police of
Ukraine as the subject of crime prevention, in
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addition to the Law of Ukraine “On National Police”,
is also defined by the Criminal Code of Ukraine, the
Criminal Procedure Code of Ukraine, the Code of
Ukraine on Administrative Offenses and a number of
other normative legal acts.

It is precisely the wide range of counter-measures
taken by the police in all the various areas where the
possibility of committing crimes distinguishes the
latter from among other law enforcement agencies.
The competence of the police include counteraction
in the field of economic, property, organized crime,
as well as crime in the sphere of life and health of
man and citizen, as well as honor and dignity of the
individual.

Prevention of crimes is one of the areas of the
criminal legal policy of the state, consisting of a set of
measures directed at separate groups and individuals
who commit criminal intent, contemplate the
commission of crimes and are positively perceived as
a criminal way of life, in order to discredit criminal
behavior, refuse to criminalize motivation and
intention or continuation of criminal activity.

Conclusion. Based on the analyzed sources and
scientific views on the above-mentioned problems,
the following conclusions can be argued:

1. 1. Prevention of crime, it is necessary to consider
the complex activity of anumber of authorized entities,
consisting in preventing, counteracting, diverting and
preventing the commission of crimes and reducing
the intensity of the processes of determination of
crime at all levels.

2. Counteraction to crime is a complex activity
of authorized entities, consisting of direct activities
to stop directly committed crimes and investigations
already committed at all levels.

3. The role and place of the National Police of
Ukraineasthesubjectofcrimepreventionisdetermined
by the relevant law, as well as by the Criminal Code
of Ukraine, the Criminal Procedure Code of Ukraine,
the Code of Ukraine on Administrative Offenses and
a number of other normative legal acts. It is precisely
the wide range of preventive police activities that
distinguish the latter from other law enforcement
agencies in all different areas where crime is possible.
The competence of the police can include prevention
in the field of economic, property, organized crime, as
well as crime in the life and health of man and citizen,
as well as honor and dignity of the individual.

Police do not carry out their activities individually,
and above all, its activities are regulated by national
institutions - the Verkhovna Rada of Ukraine and the
Cabinet of Ministers of Ukraine, while also exercising
its functions on prevention and counteraction to
crimes, the police constantly and systematically
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cooperate with other law enforcement agencies,
namely: the system of courts and the Prosecutor's
Office of Ukraine.
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Legea penald a Republicii Moldova nu ofera protectie juridica suficienta secretelor profesionale aparute intre avocat si
client (beneficiarul serviciilor juridice). in Republica Moldova, spre deosebire de Romania, secretul profesional al avocatu-
lui in legislatie este abordata doar prin prisma aspectelor etico-morale, reglementirile extrapenale existente sunt modeste, iar
careva prevederi penale lipsesc. Norma juridico-penala cu privire la incélcarea inviolabilitatii vietii personale (art.177 Cod
penal), nu ofera protectie suficienta si necesara informatiei vizate. in urma cercetarii intreprinse sunt elaborate unele solutii
optime privind protectia juridico-penald a secretului profesional al avocatului prin fundamentarea cadrului conceptual,
avand 1n rezultat optimizarea cadrului incriminator prin formularea unor sugestii de lege ferenda menite sa imbunatateasca
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asigurdrii regimului secret al informatiei confidentiale protejate.
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and some penal regulations are absent. The legal norm concerning the violation of inviolability of privacy (art.177 Criminal
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Introducere. Cercetarea stiintificd propriu-zisa
am pornit-o reiesind din constatarea regretabila a
faptului ca legea penala a Republicii Moldova nu ofe-
ra protectie juridica suficienta secretelor profesionale
aparute intre avocat si client (beneficiarul serviciilor
juridice). In stiinta dreptului penal substantial al Re-
publicii Moldova lipsesc careva cercetdri stiintifice de
sine statatoare consacrate aspectelor juridico-penale
ale protectiei secretului profesional al avocatului.
Observam céd in Republica Moldova, spre deose-
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bire de Romania, secretul profesional al avocatului
in legislatie este abordat doar prin prisma aspectelor
etico-morale, reglementarile extrapenale existente sunt
modeste, iar careva prevederi penale lipsesc. Aceas-
ta concluzie reiese din intrerpretarea prevederilor din
art.54 (Obligatiile avocatului) al Legii Republicii Mol-
dova cu privire la avocatura, nr.1260 din 19.07.2002
[8]. Astfel, existd unica prevedere generala inserata in
lit.k) alin.(1) art.54, conform careia avocatul este obli-
gat sd respecte normele Codului deontologic al avo-
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catului si prevederile statutului profesiei de avocat. O
atare situatie atat In opinia noastrd, cat si in opinia mai
multor autori contemporani, nu este una corectd [15,
p.95].

Consideram ca norma juridico-penala cu privire la
incdlcarea inviolabilitdtii vietii personale in confor-
mitate cu art.177 Cod penal — culegerea ilegala sau
raspandirea cu bund-stiinga a informatiilor, ocrotite de
lege, despre viata personald ce constituie secret perso-
nal sau familial al altei persoane fara consimgamdntul
ei [2], nu oferd protectie corespunzatoare informatiei
obtinute, pastrate sau prelucrate in regimul secretului
profesional, deoarece aceste date confidentiale sunt
ocrotite in regimul secretului personal sau familial,
care i apartine detinatorului primar, pe cand secretul
profesional presupune ca acesta este administrat de
catre detinatorul secund (specialistul care a obtinut
informatii confidentiale in legdturd cu exercitarea
atributiilor sale profesionale).

Scopul articolului constd in elaborarea unor solutii
optime privind protectia juridico-penald a secretului
profesional al avocatului prin fundamentarea cadrului
conceptual, avand in rezultat optimizarea cadrului in-
criminator prin formularea unor sugestii de lege feren-
da menite sa Tmbunatateasca substantial dreptul penal
al Republicii Moldova, fapt care ar permite aplicarea
corectd si univoca a legii penale n materia asigurarii
regimului secret al informatiei confidentiale protejate.

Rezultate obtinute si discutii

Obligatia avocatului cu privire la secretul profesio-
nal serveste atét intereselor administrdrii justitiei, cat si
intereselor clientului. In consecintd, aceasta trebuie sa
beneficieze de o protectie speciald din partea statului.
Mai mult, secretul profesional este considerat un in-
strument prin care se poate asigura accesul la justitie si
mentinerea statului de drept.

Curtea Europeanad a Drepturilor Omului (CtEDO) a
corelat iIn mod repetat respectarea secretului profesional
cu respectarea articolelor 6 si 8 CEDO. Prin insdsi na-
tura misiunii sale, avocatul este depozitarul secretelor
clientului sau si destinatarul comunicarilor de natura
confidentiald [4]. Dupa cum se aratd in jurisprudenta
CtEDO, dreptul fiecaruia la un proces echitabil de-
pinde de ,relatia de incredere care exista intre avocat
si client [7]. Subminarea secretului profesional poate
reprezenta o incélcare a articolului 8 al Conventiei Eu-
ropene a Drepturilor Omului care protejeaza dreptul
la respectarea vietii private si de familie [6]. Articolul
wpermite o protectie mai puternica a schimburilor de
informatii dintre avocati si clientii sai”. In acelasi spi-
rit, Curtea stabileste astfel: ,, acest lucru este justificat
prin faptul ca avocatilor li se atribuie un rol funda-
mental intr-o societate democratica, acela de a apara
partile la litigiu. Cu toate acestea, este imposibil sa
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duca la indeplinire aceasta sarcind esentiala, daca nu
pot sa garanteze celor pe care ii apard ca schimburile
lor de informatii vor fi confidentiale” [12].

Fara garantia confidentialitatii, increderea nu poate
exista. Cum corect mentioneaza Angela Paunescu, in
practicd, confidentialitatea corespondentei avocatului
este dublatd de secretul corespondentei, drept funda-
mental, consacrat constitutional si international, pre-
cum si prin inserarea in antetul corespondentei a unei
clauze de confidentialitate care avertizeaza eventualii
receptori eronati de confidentialitatea datelor continute
in mesaj [11, p.323].

Sunt principii comune pentru toti avocatii europeni.
Avocatii europeni urmeaza sa respecte aceste principii
care sunt esentiale pentru buna administrare a justitie,
pentru accesul la justitie si dreptul la un proces echi-
tabil, astfel cum acestea sunt impuse prin Conventia
Europeana pentru Apararea Drepturilor Omului si a Li-
bertatilor Fundamentale, Carta principiilor fundamen-
tale ale avocatului european [ 1]. Asadar, in conformita-
te cu Principiul (b) — respectarea secretului profesional
si a confidentialitatii cauzelor ce i-au fost incredintate,
esenta profesiei de avocat include si faptul ca acestuia
i se vor comunica lucruri, pe care clientul nu i le-ar
spune altei persoane — cele mai intime detalii ale vietii
private sau cele mai valoroase secrete comerciale — si
ca avocatul ar trebui s fie receptiv la informatiile obti-
nute pe baza de incredere. Carta pune un accent special
pe dualitatea naturii principiului — respectarea confi-
dentialitatii nu este doar obligatia avocatului, ci este un
drept fundamental uman al clientului. Regulile ,, privi-
legiului profesional ” interzic ca informatia comunicata
avocatului sa fie folosita impotriva clientului.

Pe langa jurisprudenta bogata a instantelor europe-
ne referitoare la comunicarile privilegiate, este impor-
tant s3 mentiondm Recomandarea Consiliului Europei
Rec (2000) 21 din 25 octombrie 2000 despre libertatea
exercitarii profesiei de avocat in Europa care prevede
ca ,,Ar trebui luate toate masurile pentru a asigura res-
pectarea confidentialitatii relatiei avocat-client. Ex-
ceptiile la acest principiu ar trebui permise doar daca
sunt compatibile cu statul de drept.” (principiul I, ali-
neatul 6) si ca ,, Secretul profesional ar trebui respectat
de catre avocafi in conformitate cu normele, regula-
mentele si standardele profesionale. Orice incalcare a
acestei confidentialitati fara acordul clientului ar tre-
bui sa faca obiectul unor sanctiuni corespunzatoare.”
(principiul 111, alineatul 2) [13].

Imunitatea apardator-client este recunoscuta ca cea
mai veche, fiind prevazuta inca in dreptul roman. Apli-
carea imunitatii este determinata in fiecare caz concret
de caracterul raporturilor dintre client si avocatul sau
[5, p-334]. Secretul profesional al avocatului nu are o
naturd juridica contractuald, ci una legald, el izvoraste
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din lege si face parte din statutul profesional al avo-
catului [3]. Dupa cum aratda autorul roman Paunescu
Angela, avocatul este, In primul rand, confidentul cli-
entului sau. Confidentialitatea si secretul profesional
garanteaza increderea In avocat si constituie obligatii
fundamentale ale avocatului. In consecinta este firesc
si necesar ca acesta din urma sa i incredinteze avo-
catului sau toate si cele mai intime secrete legate de
cauza pentru care l-a angajat, iar la randul sdu avocatul
este dator sa pastreze secretul profesional cu privire la
orice aspect al cauzei pentru care a fost angajat [11,
p-334].

Profesorul Igor Dolea utilizeaza termenul ,, secretul
apararii” si aduce argumente solide pentru caracte-
rul absolut al acestuia [5, p.334]. Din opera stiintifica
Drepturile persoanei in probatoriul penal: conceptul
promovarii elementului privat” (prof.Igor Dolea) pu-
tem distinge patru conditii de operare a imunitatii din-
tre aparator si client, este necesar a stabili dupa cum
urmeaza: 1) daca intre acestia a avut loc comunicarea
care poate purta un caracter diferit (verbal sau in scris);
2) scopul comunicérii — autorul citat precizeaza ca sco-
pul comunicarii trebuie sa fie asistenta juridica, iar in
cazul 1n care comunicarea a avut un alt scop, imunitatea
nu se aplica; 3) caracterul informatiei — dacd aceasta
este sau nu confidentiala - aici autorul vine cu o preci-
zare: ,,...se considerd confidentiala informatia care nu
trebuie divulgata unor terte persoane... Prezenta unor
terte persoane in timpul comunicarii impune nulitatea
imunitatii. Aceleasi consecinge survin atunci cand cli-
entul informeaza o ter{d persoand asupra confinutului
comunicarii” [5, p.334]; 4) continutul subiectiv al co-
municdrii - clientul este considerat o persoana fizica
care solicitd o consultantd din partea unui jurist. Juris-
tul este o persoana care are anumite atributii privind
acordarea asistentei juridice. Detinatorul imunitatii
este clientul [5, p.334-335].

Intr-o altd ordine de idei vom preciza ca in literatura
de specialitate se mentioneaza ca informatia ce consti-
tuie secret reprezinta valoare, deoarece este necunos-
cuta si inaccesibila pentru persoanele terte [16, p.3].
Prin urmare, definitia corecta a secretului nu poate fi
dedusa doar din categoria informatiei pentru ci orice
secret legal constituie nu doar o informatie ca atare,
ci este mentinut Intr-o stare de prohibitiune/interzicere
(retragere din circuitul informational accesibil) a ac-
cesului la o astfel de informatie. Regimul secret este
un sistem de norme juridice care reglementeaza relatii
sociale pentru protectia, obtinerea, precum si utilizarea
informatiei confidentiale. Secretul ca un fenomen juri-
dic reprezintd prohibitiunea (exceptarea) accesului la
o informatie a carei obtinere, divulgare sau altd forma
de utilizare va crea posibilitatea reala de prejudiciere a
valorilor si intereselor protejate de lege.
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In opera sa stiintifici autorul Iu. S. Pilipenko
defineste secretul avocatului ca starea accesului in-
terzis la informatie prin stabilirea regimului special
[17, p.8-9]. Regimul special al secretului profesional
al avocatului, In opinia autorului citat, reprezintd ordi-
nea speciald a reglementdrii juridice care actioneaza in
sfera acordarii asistentei juridice calificate si indreptata
spre formarea si protectia imunitatii beneficiarului prin
stabilirea interdictiilor pentru obtinerea si divulgarea
nesanctionata a oricdrei informatii care a devenit cu-
noscutd avocatului [17, p.8-9].

Analizand cu o mare atentie doctrina contempora-
nd, putem deduce ca secretele profesionale apar atunci
cand o persoand impartaseste date confidentiale cu
un specialist care afla continutul acestei informatii In
legatura cu executarea obligatiilor sale profesionale.
Aceasta categorie de secrete se caracterizeaza prin: 1)
crearea relatiilor de fidelitate dintre subiecti (benefici-
arul secretului personal (definatorul primar) si specia-
listul caruia i se incredinteaza infrmatia confidentiala
(detinatorul secund)); 2) existenta normelor etice ca-
racteristice profesiei anumite; 3) prezenta unui obiect
complex care constituie un ansamblu de interese si va-
lori publice si private carora poate fi cauzat un prejudiciu
in cazul divulgarii unei astfel de informatii. Obligatia
de a pastra secretul profesional poate fi caracterizata
prin urmdtoarele teze: 1) este absolutd si nelimitata n
timp; 2) se intinde asupra tuturor activitatilor avoca-
tului, ale asociatilor sdi, ale avocatilor colaboratorilor,
ale avocatilor salarizati din cadrul formei de exercitare
a profesiei, inclusiv asupra raporturilor cu alti avocati;
3) revine si persoanelor cu care avocatul conlucreaza
in exercitarea profesiei, precum si salariatilor sai, si tu-
turor organelor profesiei de avocat si salariatilor aces-
tora cu privire la informatiile cunoscute 1n exercitarea
functiilor si atributiilor ce le revin.

In conformitate cu pct.2.3.3. (Secretul profesional)
din Codul deontologic al avocatilor din Uniunea Euro-
peand a fost initial adoptat in Sesiunea Plenara din data
de 28 octombrie 1998 si modificat ulterior in Sesiunile
Plenare ale CCBE din 28 noiembrie 1998, 6 decem-
brie 2002 si 19 mai 2006 [4], aceasta obligatie privind
secretul profesional nu este limitatd in timp. Avocatul
este dator sa aduca la cunostinta aceasta obligatie, el nu
poate fi dezlegat de secretul profesional, nici de catre
clientul sau si nici de catre o alta autoritate sau persoana.
Avocatul nu este si nu poate fi denuntatorul propriului
client. Nici activitatile si obligatiile ce revin avocatului
nu pot fi indeplinite In contra sau cu ignorarea secre-
tului profesional. Obligatia pastrarii confidentialitatii
dureaza toata viata, inclusiv dupa ce, din orice motiv,
persoana care a avut acces la informatii in calitate de
avocat nu mai exercitd profesia de avocat [14].

O regula de baza care pretinde respectarea confiden-
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tialitatii este, ca avocatul trebuie sa respecte secretul
oricarei informatii confidentiale de care ia cunostinta
in cadrul activitatii sale profesionale [3]. Avocatul este
obligat sa nu divulge informatia privind circumstantele
si faptele aflate de la client sau care au fost cunoscute in
rezultatul indeplinirii obligatiilor profesionale. Aceste
informatii privesc viata privatd a clientului, personala
sau familiald, chestiunile cu care o persoana s-a adresat
pentru asistenta juridica, esenta consultatiilor oferite de
avocat, procedeele de strategie si tacticd a apararii sau
reprezentdrii, datele privind persoana care s-a adresat
dupd asistenta si alte imprejurdri care rezulta din acti-
vitatea profesionald a avocatului. Caracterul imperativ
al normei deriva din obligatia legala si morala pe care
o are avocatul in legaturd cu divulgarea informatiei
[3]. Asadar, in opinia noastrd, in secretul profesional
al avocatului sunt incluse: date cu privire la apelarea
la servicii de avocat, inclusiv si numele beneficiaru-
lui; date si acte obtinute de catre avocat pe parcursul
pregatirii cauzei; alte informatii cu privire la benefi-
ciar care au devenit cunoscute in proces de acordare
a asistentei juridice; consultatiile date sau destinate
clientului; corespondenta dintre avocat si clientul sdu;
corespondenta profesionald dintre avocat si confratii
avocati; toate probele si actele care sunt culese pe
parcursul pregétirii cauzei; notitele luate cu ocazia in-
terviului profesional realizat de avocat cu clientul sau
pentru analiza faptelor, ori a unui dosar judiciar sau a
unor documente cu relevanta juridica; continutul acte-
lor juridice si a sfaturilor juridice oferite sau destinate
beneficiarului; conditiile de acordare a asistentei juri-
dice; marturiile primite de avocat in exercitarea pro-
fesiei; suportul material al probelor puse la dispozitia
avocatului 1n interesul pregatirii si realizarii apararii;
agenda profesionald a avocatului; documentele fi-
nanciare si operatiunile bancare ce vizeaza prestatiile
profesionale; alte informatii in legaturd cu acordarea
asistentei juridice.

De specificat ca avocatul este obligat s pastreze in
secret nu doar informatia obtinutd de la beneficiar, dar
si alte date obtinute din alte surse, daca obtinerea aces-
tora este legatd de acordarea assitentei juridice. Noi
consideram ca toatd informatia obtinuta in calitate de
secret profesional al avocatului poate fi divizata in doua
categorii mari: informatia juridicd generala referitoare
la cauza pentru care s-a adresat persoana; informatia
lipsita de caracter juridic, confidentiala referitoare la
aspectele vietii personale si familiale. Continutul se-
cretului profesional al avocatului cuprinde doud cate-
gorii de informatii: secretele beneficiarului comunicate
avocatului; datele obtinute de cétre avocat in interesele
beneficiarului. Nu este vorba numai despre informatiile
la care avocatul are acces, ci ne intereseaza si suportul
acestor informatii, indiferent de modul lor de doban-
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dire, conservare, comunicare, transmitere, diseminare,
valorificare, sfera raporturilor sociale in care sunt fo-
losite, persoanele responsabile de conservarea si ma-
nipularea lor, cu distinctiile ce se impun pentru forme-
le de exercitare a profesiei in colectiv, pentru accesul
personalului non-avocat la acestea, pentru membrii
organelor de conducere ale profesiei, pentru institutiile
profesiei.

Spre deosebire de legea penala a Republicii Mol-
dova, in legea penald a Romaniei existd norma juri-
dico-penald care sanctioneaza divulgarea secretului
profesional. Asadar, potrivit alin.(1) art.227 C. pen.
al Romaniei, divulgarea, fara drept, a unor date sau
informatii privind viata privata a unei persoane, de
naturd sa aduca un prejudiciu unei persoane, de cdtre
acela care a luat cunostinta despre acestea in virtutea
profesiei ori functiei si care are obligatia pastrarii con-
fidentialitatii cu privire la aceste date, se pedepseste
cu inchisoare de la 3 luni la 3 ani sau cu amenda [10].
Supunand noul text incriminator unui examen compa-
rativ cu norma de incriminare anterioarad coresponden-
td, observam cd acestea au continut diferit. Este vorba
despre alin.(1) art.196 C. pen. anterior, conform caruia,
divulgarea, fara drept, a unor date, de catre acela ca-
ruia iau fost incredingate sau de care a luat cunostinta
in virtutea profesiei ori functiei, daca fapta este de na-
tura a aduce prejudicii unei persoane, se pedepseste
cu inchisoare de la 3 luni la 2 ani sau cu amendd. In
noua redactare a textului legal, fapta de divulgare este
incriminatd numai daca priveste date sau informa-
tii privind viata privatd, elemente de care cel tinut sa
pastreze secretul a luat cunostinta cu acordul persoanei
vizate de aceste date sau informatii, fie ca i-au fost in-
credintare nemijlocit (spre exemplu, datele incredinta-
te avocatului de catre client), fie cd le-a constatat in
virtutea profesiei sau functiei, avand consimtdmantul
celui in cauza (de pilda, in cazul medicului).

Mai mult, spre deosebire de Republica Moldova,
legislatia profesiei de avocat ce reglementeaza pastrarea
secretului profesional in Romania a trebuit armonizata
cu legislatia comunitara, in scopul asigurarii protectiei
depline a drepturilor si libertdtilor fundamentale si a
inlaturdrii oricarui fel de abuzuri si, prin urmare, in
cursul anului 2004 au fost operate modificari radicale
ale legislatiei privind organizarea si exercitarea profe-
siei de avocat, precum si la adoptarea unui nou statut
al profesiei de avocat. Prin Legea Romaniei nr.25/2017
a fost modificata Legea Romaniei nr. 51/1995 privind
organizarea §i exercitarea profesiei de avocat [9]. Ar-
ticolul 46 a fost completat prin acest act normativ cu
alin. 4 ind. 1, introducandu-se urmatorul text de in-
criminare: “Divulgarea de catre avocat, fara drept, a
unei informatii confidentiale din sfera privata a clien-
tului sau ori care priveste un secret operational sau
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comercial care i-a fost incredintat in virtutea aceleiasi
calitati sau de care a putut sd ia cunostintd in timpul
desfasurarii activitatilor specifice profesiei constituie
infractiune §i se pedepseste cu inchisoare de la 1 la 5
ani”. Tot prin acelasi act normativ modificator s-a pre-
vazut la alin.4 ind. 2 ca: “Sunt obligati sa respecte se-
cretul profesional si membrii organelor de conducere
ale profesiei de avocat cu privire la aspectele de care
au luat cunostintd in virtutea exercitarii prerogativelor
cu care au fost investiti.” Modificarile legislative mai
sus enumerate ridicd mai multe probleme conceptuale
si de aplicabilitate [11, p.324].

Concluzii:

Spre regret, constatim la moment in Republica
Moldova lipsa unui cadru sanctionator adecvat pentru
incalcarea secretului profesional in Republica Moldo-
va, desi unele norme exista. De lege lata, observam ca
legea penald a Romaniei prevede o norma care permite
incadrarea divulgarii secetului profesional al avoca-
tului. Astfel, este prohibitiunea generald cu privire la
indamisibilitatea divulgérii secretului profesional in
art.227 Noul Cod penal al Romaniei — Divulgarea, fard
drept, a unor date sau informatii privind viata privata
a unei persoane, de catre acela care a luat cunostinta
despre acestea in virtutea profesiei ori functiei si care
are obligatia pastrarii confidentialitatii cu privire la
aceste date, se pedepseste cu inchisoare de la 3 luni la
3 ani sau cu amenda.

In Codul penal al Republicii Moldova o astfel de
norma juridico-penala lipseste, insa tindnd cont de fap-
tul ca obligatia de a pastra secretul profesional al avoca-
tului corespunde dreptului clientului la confidentialitate
si intimitate ca parte componentd a dreptului la res-
pectarea vietii private, se va aplica norma generala cu
privire la incalcarea inviolabilitatii vietii personale in
conformitate cu art.177 Cod penal — culegerea ilegala
sau raspdandirea cu bund-stiingd a informatiilor, ocro-
tite de lege, despre viata personala ce constituie secret
personal sau familial al altei persoane fara consimfa-
mantul ei. Pe cale de consecintd, luand in consideratie
dezideratul conform caruia obligatia speciald de a
pastra secretul profesional trebuie si fie continutd in
legislatia nationala a statelor membre sau a organisme-
lor profesionale nationale competente cu puterea de a
adopta reguli obligatorii ale profesiei, iar regulile nati-
onale privind secretul profesional trebuie sa includa si
sanctiunile corespunzatoare 1n caz de incélcare a lor, se
propune revizuirea cadrului incriminator atat in legea
penald a Romaniei, cat si a Republicii Moldova. Astfel,
tinand cont de argumentele de mai sus, propunem in-
troducerea normelor juridico-penale speciale in Codul
penal al Republicii Moldova.

wart.177' Cod penal al Republicii Moldova. Incil-
carea regimului de protectie a secretului profesional
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(1) Orice operatiune sau set de operatiuni efectuate
asupra datelor cu caracter personal sau asupra seturi-
lor de date cu caracter personal, cu sau fara utilizarea
de mijloace automatizate, savarsite prin colectarea,
inregistrarea, organizarea, structurarea, stocarea,
adaptarea sau modificarea, extragerea, consultarea,
utilizarea, divulgarea prin transmitere, diseminarea
sau punerea la dispozitie in orice alt mod, alinierea
sau combinarea, restrictionarea, stergerea sau distru-
gerea datelor confidentiale care constituie secret pro-
fesional, se pedepseste cu amendd in marime de la 550
la 850 unitati conventionale sau cu privarea de dreptul
de a ocupa anumite functii sau de a exercita o anumitd
activitate pe un termen de 1 an, sau cu munca neremu-
neratd in folosul comunitatii de la 180 la 240 de ore,
cu amenda, aplicatd persoanei juridice, in marime de
la 2000 la 3000 unitati conventionale,

(2) Actiunile specificate la alin. (1) care

a) intr-un discurs public, prin mass-media

b) cu utilizarea mijloacelor tehnice speciale
destinate pentru obtinerea ascunsd a informatiei, se
pedepsesc cu inchisoare de la 2 la 6 ani, cu amenda,
aplicata persoanei juridice, in marime de la 2000 la
4000 unitati conventionale cu privarea de dreptul de a
exercita o anumitd activitate pe un termen de la I la 5
ani sau cu lichidarea persoanei juridice.

(3) Actiunile specificate la alin. (1) sau (2) care au
provocat sinuciderea persoanei sau incercarea de a se
sinucide, se pedepsesc cu inchisoare de la 2 la 5 ani.

Referindu-ne la Codul penal al Romaniei, consi-
deram oportund reformularea denumirii si dispozitiei
art.227 Noul Cod penal in asa mod incat si fie
sanctionatd nu doar divulgarea, dar si alte operatiuni
ilicite cu datele confidentiale ale persoanei care con-
stituie secretul profesional. In special, propunem ur-
matoarea lui redactie: ,, Divulgarea, fara drept, precum
si colectarea, inregistrarea, organizarea, structura-
rea, stocarea, adaptarea sau modificarea, extragerea,
consultarea, utilizarea, transmiterea, diseminarea sau
punerea la dispozitie in orice alt mod, alinierea sau
combinarea, restrictionarea, stergerea sau distrugerea
datelor confidentiale care constituie secret profesional,
se pedepseste cu inchisoare de la 3 luni la 3 ani sau cu
amendd”.

Cu scop de a asigura protectia secretului profesi-
onal de catre fostii avocati se propune reglementarea
suplimentard prin clauze de confidentialitate care ur-
meaza a fi anexe obligatorii la contractul de prestare
a serviciilor juridice sau sa devina partea componen-
ti a acestora. In cazul in care avocatul obtine anumi-
te Imputerniciri vis-a-vis de informatie confidentiald
obtinutd, propunem specificarea acestora in textul cla-
uzei, dupd cum urmeaza: obtinerea, elaborarea, pas-
trarea, utilizarea informatiei, luarea masurilor pentru
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asigurarea confidentialitatii acesteia etc. Reiesind din
cele expuse ajungem la concluzia cé legea trebuie sa
prevada, in mod expres, atit natura raspunderii, cat si
sanctiunile, care in sine trebuie sd fie corespondente ca
intensitate standardului inalt de protectie a datelor per-
sonale oferite avocatilor, in cazul incalcarii obligatiilor
si garantiilor ce urmeaza a fi reglementate prin lege.
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UNELE PARTICULARITATI ALE EFECTUARII ACTIUNILOR DE
URMARIRE PENALA iN PRIVINTA SI CU PARTICIPAREA VICTIMELOR
INFRACTIUNII DE TRAFIC DE FIINTE UMANE

Vitalie JITARIUC,
doctorand, lector-universitar, Facultatea de Drept si Administratie publica, Universitatea de Stat ,,B. P. Hasdeu”
din Cahul

Traficul de fiinte umane a devenit obiect de ingrijorare a comunitatii internationale inca de la sfarsitul secolului al
XIX-lea. Tendinta de intensificare a traficului de fiinte umane a devenit caracteristicd pentru majoritatea tarilor lumii din
timpul respectiv si a impus masuri organizate de combatere a acestui rau social. Traficul de fiinte umane constituie o parte
componentd grava si destul de raspandita a infractionalitatii internationale organizate. Profiturile considerabile ale acesteia
sunt asociate cu un risc relativ mic pentru infractori. Combaterea incalcarilor strigatoare la cer a drepturilor umane poate fi
efectiva doar prin aplicarea unei abordari coordonate si multidisciplinare la care sa participe toate organele de drept, legis-
lative si pentru problemele migratiei, organizatiile de protectie sociala, organizatiile non-guvernamentale si toti acei pentru
care solutionarea problemei in cauza constituie un aspect de ingrijorare.

Cuvinte-cheie:trafic de fiinte umane, victimd, parte vatamatd, actiune de urmarire penald, revictimizare, proces penal,
Jjudecata, traficant, exploatare, violenta, metodologie de investigare, criminalitate, cooperare internationald.

SOME PARTICULARITIES IN CARRYING OUT CRIMINAL PROSECUTION MEASURES IN
RELATION TO AND WITH THE PARTICIPATION OF THE VICTIMS OF TRAFFICKING IN
HUMAN BEINGS.

Vitalie JITARIUC,
Ph.D., university lecturer, Faculty of Law and Public Administration, Bogdan PetriceicuHasdeu State
University from Cahul

Trafficking in human beings has become a concern for the international community since the end of the nineteenth cen-
tury. The trend of intensifying human trafficking has become characteristic of most of the world’s countries of that time, and
has imposed organized measures to combat this social evil. Trafficking in human beings is a serious and fairly widespread
component of international organized crime. Its considerable profits are associated with a relatively low risk for offenders.
Combating human rights violations can only be effective by applying a coordinated and multidisciplinary approach involv-
ing all law, legislative and migration bodies, social protection organizations, non-governmental organizations, and all those
for whom the resolution of the problem is an issue of concern.

Keywords: trafficking in human beings, victim, injured party, criminal prosecution action, revictimization, criminal

trial, trial, trafficker, exploitation, violence, investigative methodology, criminality, international cooperation.

ntroducere.Traficul de fiinte umane nu consti-
tuie niste manifestari criminale sporadice, ci s-a
transformat in societatea noastra, ba chiar in intreaga
Europa si in alte zone de pe mapamond, intr-un veri-
tabil fenomen social, adica are un caracter de masa
si influenteaza intr-o masurd considerabild si nefasta
procesele sociale, perturband bunul mers al societatii
[1, p. 92]. Traficul de fiinte umane este un fenomen
catastrofal de raspandit si caracteristic pentru majori-
tatea tarilor din spatiul ex-socialist. Este un fenomen
destul de complex, asociat si altor procese si influentat
de diferiti factori. Consecintele sociale, economice si
morale pe care le comporta traficul de fiinte umane
pentru o comunitate sunt dintre cele mai nefaste.
Traficul de fiinte umane este o violare grava a
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drepturilor omului. Republica Moldova este si ea lo-
vita de acest fenomen. Din pacate, cele mai afectate
au devenit femeile, iar dintre acestea — o categorie cu
totul vulnerabila in fata crizei economice — femeile
tinere [5, p. 14].

Astfel, traficul de fiinte umane a incetat a mai fi
un fenomen nou pentru Republica Moldova. Aflan-
du-se 1n fruntea topului tarilor exportatoare de car-
ne vie, Moldova este preponderent o tara de origine
pentru victimele traficului de fiinte umane [3, p. 6].
Profitand, cu o uimitoare abilitate de conditiile pro-
pice oferite de societate, traficul de fiinte umane s-a
dezvoltat continuu si a devenit o activitate criminala
complexa, bine organizata si lucrativa [1, p. 120].

Scopul studiului. In dependenta de specificul ma-
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terialului expus 1n acest articol, ne-am propus sa efec-
tudm o analiza succintd in privinta particularititilor
efectudrii celor mai frecvent Intlnite actiuni de ur-
marire penald in cadrul dosarelor de trafic de fiinte
umane. In continutul acestui articol, accentul a fost
pus, in special, pe particularitatile efectudrii anumitor
actiuni de urmadrire penald in privinta si cu participa-
rea victimelor infractiunilor de trafic de fiinte umane.

Metode aplicate si materiale utilizate. in ve-
derea atingerii unor obiective utile, precum si a ma-
terializarii solutiilor practico-doctrinare in materia
particularitatilor metodologice de investigare a fap-
telor de trafic de fiinte umane, am pus accentul pe
utilizarea unui spectru larg de metode de cercetare
stiintifica, la acestea fiind atribuite: metoda sociolo-
gica, metoda comparativa, metoda istoricd, metoda
gramaticald, metoda analizei, metoda deductiei si
inductiei etc.

Rezultate obtinute 1in discutii. Motivele
infractiunilor privind traficul de persoane pot fi din-
tre cele mai variate: de la motive eminamente ego-
iste (rdzbunare, interesul material etc.), pana la mo-
tive de sorginte altruistd. Diferentele dintre astfel
de motive, conditionate mai ales de rolul concret al
faptuitorului intr-o situatie sau alta, trebuie luate in
consideratie la individualizarea pedepselor stabilite
pentru infractiunile privind traficul de persoane [8, p.
292].

Traficul de persoane nu tine cont de varsta sau gen,
de hotare, este raspandit atat in statele dezvoltate, cat
si in cele in curs de dezvoltare. Fenomenul se ,,aco-
modeazd” de minune la sdracie si mizerie, dar poate fi
intalnit si in palate de lux, apare atat la popoarele an-
trenate in conflicte militare, cat si la cele care traiesc
in pace. Intrucat frenomenul tine in ultima vreme tot
mai mult de exploatarea sexuala si sconteazd sume fa-
buloase, problema a ajuns sa lezeze laturile cele mai
intime ale vietii omului, pereclitind in acelasi timp
sanatatea Intregii societati, genondul ei, pentru ca pri-
ma victima este femeia [5, p. 14-15]. In cazul dat, vic-
timele sunt folosite, in special, pentru prostitutie, por-
nografie (filme, fotografii, imagini cu relatii sexuale
transmise in direct pe Internet etc.) sau sex-show-uri
(striptease, diverse dansuri erotice etc.). victime cad,
in primul rand, prostituatele: unele dintre ele spera
cd, ajungand la un alt patron, vor putea castiga mai
multi bani si, astfel, accepta sa fie vandute, iar altele
nici nu sunt intrebate, in ambele cazuri ele cunosc un
tratament care nu raspunde vointei lor. Mult mai gra-
va este situatia femeilor si fetelor care nu accepta sub
nici o forma sa fie traficate si s practice prostitutia.
Pentru a-si atinge scopul odios, traficantii recurg, in
acest caz, la orice mijloc: victimele sunt rapite sau
sunt induse 1n eroare, promitandu-li-se ceea ce ele isi
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doresc (de obicei, sa ajungd la munca in tarile prospe-
re pentru a castiga un ban), apoi ele sunt insa fortate
sd practice prostitutia, fiind intimidate, maltratate, vi-
olate sau chiar omoréte [1, p. 125].

Punand in aplicare visele domnisoarelor privind
viata ,,frumoasd” de peste hotare, despre casatoria
cu un strdin bogat — fapt ce solutioneaza toate intre-
barile — traficantii au desfasurat furnizarea organiza-
td a femeilor din Moldova pentru barbatii din tarile
avansate din punct de vedere industrial. Traficul de
femei a devenit de mai mult timp un fenomen cu di-
mensiuni globale, o parte componentd a bisinessului
international criminal. Exploatarea muncii femeiesti
si a corpului acesteia a condus la aparitia industriei
internationale a comertului cu femei. De aceea, pro-
blema 1n cauza nu este doar problema statului nostru,
dar si o componentd a infractionalitdtii organizate,
fapt ce constituie un pericol real pentru securitatea
internationala [4, p. 175].

In acest context, cunoasterea prevederilor legale
nationale si internationale existente in domeniul in-
crimindrii traficului de persoane apare ca o necesitate
incontestabild pentru apararea drepturilor si interese-
lor legitime ale victimelor [3, p. 6].Este esentiala coo-
perarea stransa dintre state, inclusiv prin schimbul de
informatii si de bune practici, precum si printr-un di-
alog permanent si deschis Intre organele politienesti,
judiciare si financiare din diferite state [8, p. 13].
Or, o particularitate substantiala pentru investigarea
acestor categorii de infractiuni o reprezinta necesita-
tea colaborarii Intre statele unde a avut loc recruta-
rea, transportarea, transferul, addpostirea sau primi-
rea unei personae traficate[12, p. 138].Tot aici, un rol
important 1l poate avea si identificarea unor metodo-
logii specifice de investigare a acestor categorii de
infractiuni.

Regulile tactice generale privind efectuarea
actiunilor de urmarire penala sunt reflectate suficient
in literatura de specialitate, urmare a carui fapt con-
sideram ca este rational sa ne focusdm atentia doar
asupra particularitatilor anumitor actiuni de urmarire
penald efectuate in privinta si cu participarea victime-
lor traficului de persoane.

Scopul de baza in cercetarea acestor categorii de
dosare este axat pe stabilirea tuturor circumstantelor
legate de comiterea infractiunilor vizate, pe identi-
ficarea persoanelor antrenate in comiterea lor si in
descoperirea, in exclusivitate, a tuturor epizoadelor
activitatii infractionale [12, p. 137].

Procedeele probatorii referitoare la audierea per-
soanelor in cazurile de trafic de persoane, in special,
cele care se referd la audierea victimelor, contin o se-
rie de particularitati:

1) Victimele traficului de persoane isi modifica
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declaratia. Investigatorii trebuie s fie constienti ca
schimbarea declaratiei victimelor traficului de per-
soane, poate avea drept cauze pe langda comiterea
infractiunii de marturie mincinoasa, existenta unor
tulburari post-traumatice si faptul ca victima se simte
inca amenintata si intimidata.

2) Victimele traficului de persoane nu vorbesc
aceeasi limba cu investigatorii. De cele mai multe
ori, In cazul investigarii traficului de persoane, intru-
cat fenomenul traficului are un caracter transfrontali-
er, victimele nu vorbesc aceeasi limba cu investiga-
torii, fiind necesara prezenta unor interpreti in cadrul
procedeelor de audiere.

3) Investigatorii si victimele traficului de persoa-
ne pot sa aiba culturi diferite, situatie care contribuie
la ingreunarea desfasurarii procesului de investigare,
deoarece intre acestia apar dificultdti iIn comunicare.

4) Lipsa de incredere a victimelor in investigatori.
Increderea reprezinta un aspect important intre inves-
tigator si persoanele audiate, in special, in situatia in
care martorul este si victima a traficului de persoane.
In cazul traficului de persoane, increderea victimelor
in investigatori este redusa datoritd experientelor ne-
faste traite de acestea.

S) Traficantii de persoane sustin, din punct de
vedere financiar, unele victime prin acordarea unor
sume mici de bani. In cazul in care victimele se hoti-
rasc sa paraseasca reteaua de trafic de persoane si sa
depund plangere impotriva traficantilor de persoane,
atunci acestea nu vor mai beneficia de sprijinul finan-
ciar al traficantilor.

6) Victimele traficului de persoane de cele mai
multe ori nu isi dezvaluie vdrsta reald investigato-
rilor. Deoarece victimele nu dezvaluie investigato-
rilor varsta lor reald, buna desfisurare a procesului
de investigare va fi afectatd, cum este, de exemplu,
nerespectarea procedurii de audiere a martorilor si a
victimelor minore [9, p. 4-9; 6, p. 325-326].

In cauzele de trafic de fiinte umane, protectia vic-
timelor si asigurarea respectérii drepturilor lor nu este
doar o problema ce tine de drepturile omului. Asigu-
rarea acestor drepturi reprezintd factorul decisiv in
obtinerea cooperdrii lor pe parcursul efectudrii urma-
ririi penale si in procesul de judecata.

Neasigurarea protectiei victimei si limitarea ei n
drepturile sale pun in pericol posibilitatea condamna-
rii traficantilor pe cauzele de trafic. De frecvente ori
victimele sunt expuse unor riscuri si situatii de stres
de grad variat In timpul urmaririi penale si a judecatii.
Ele sunt in mod repetat audiate la efectuarea urmaririi
penale, in diverse calitati procesuale si In cadrul di-
feritor actiuni procesuale, fiind astfel expuse riscului
revictimizarii [2, p. 9].

In acest context, investigatorii inainte de a incepe

APRILIE 2019

planificarea audierii trebuie sa se informeze cat mai
bine cu privire la persoana ce va fi audiata si la ca-
zul investigat. De asemenea, investigatorii trebuie sa
evalueze si riscurile la care sunt supuse victimele tra-
ficului de persoane in momenmtul in care sunt audia-
te. Organele judiciare pot sa dispuna efectuarea unei
evaluari psihologice a victimei, evaluarea sanatatii fi-
zice a acesteia, furnizandu-i si asigurandu-i victimet,
in anumite situatii, imbracaminte corespunzdtoare,
hrana si cazare.

Obiectivele audierii trebuie stabilite de investiga-
tori Tnainte de Inceperea audierii propriu-zise, acestea
fiind urmatoarele: stabilirea cu exactitate a faptelor
produse si a istoricului cazului investigat; corobora-
rea faptelor produse cu cele confirmate de victima in
vederea stabilirii credibilitatii acesteia in calitate de
martor; utilizarea probelor obtinute In urma adminis-
trarii acestui mijloc de proba, declaratia victimei, in
scopul identificarii, arestdrii si trimiterii in judecatd a
traficantilor de persoane; revizuirea in mod continuu
a riscurilor la care sunt supuse familia victimei, alte
victime si alte potentiale victime.

Inainte de efectuarea audierii victimei, investiga-
torul trebuie sd redacteze un plan de audiere, ce va
cuprinde o lista de intrebari ce se refera la modul in
care traficantii au recrutat si exploatat victimele. In
cursul urmaririi penale, audierea victimei traficului
de persoane se inregistreaza atunci cand este posibil
cu mijloace tehnice audio sau audio-video, 1n situatia
in care organele de urmarire penala apreciaza ca fiind
necesard inregistrarea declaratiei, sau daca victima
a solicitat in mod expres acest lucru. Investigatorul
stabileste si locatia unde se va realiza audierea victi-
mei. In unele cazuri, atunci cand este necesar, organe-
le judiciare apeleaza si la serviciile unui interpret [9,
p. 11-43; 6, p. 326].

Initial, audierea trebuie canalizatd spre identifi-
carea punctelor-forte din cadrul versiunii victimei,
a modalitatii de realizare a activitatii infractionale,
a savarsirii actiunilor in privinta ascunderii urmelor
activitatii infractionale la urmatoarele etape: a) recru-
tarea victimei; b) transportarea si transferul victimei;
c) adapostirea, primirea si exploatarea victimei.

In procesul pregitirii citre audiere este necesar a
identifica Intrebarile concrete referitoare la informa-
rea persoanei interogate despre componentele meca-
nismului activitatii infractionale [12, p. 151].

Din martuirisirile victimelor rezulta ca tratamen-
tul la care sunt supuse poate fi descris 1n culorile unui
calvar infiorator, continuu, care lasd urme adanci si
de neinlaturat, zdruncinandu-se grav sanatatea atat fi-
zicd, cat si psihica. Ele isi pierd, de cele mai dese ori,
forta psihica de a evada din captivitatea traficantilor
si proxenetilor sau, si mai rau, suportd o perturbare
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mintald, incat devin prostituate convinse, caz in care
ajung promotoare fidele ale acestui mod de viata si
posibili racoleri [1, p. 125].

In cadrul urmaririi penale, victima este audiatd
in repetate randuri, in diferite calititi procesuale (ca
victima, parte vatamatd, parte civila, iar uneori — ca
martor), precum si cu ocazia desfasurarii diverselor
actiuni de urmarire penald (explicatii pana la porni-
rea procesului, confruntari cu traficantul, prezentarea
persoanelor sau obiectelor spre recunoasterea victi-
mei, verificarea declaratiilor la locul infractiunii, exa-
mindri corporale ale victimei) [2, p. 32].

Audierea propriu-zisa a victimei traficului de per-
soane debuteazd cu verificarea identitdtii victimei,
dupa care, aceasta relateaza liber cu propriile ei cu-
vinte aspectele pe care le cunoaste cu privire la cazul
investigat. Dupa ce victima a relatat liber aprecierile
pe care le cunoaste cu privire la cazul cercetat, inves-
tigatorul, in situatia in care se impune, va formula n-
trebari de completare, de precizare sau unele intrebari
ajutatoare [7, p. 230-231].

Investigatorul poate adresa victimei si intrebari de
control in scopul de a verifica unele afirmatii din punc-
tul de vedere al exactitatii si veridicitatii. Intrebarile
de control sunt utile, deoarece permit investigatorului
sd verifice pozitia de fidelitate sau de nesinceritate pe
care o are victima traficului de persoane [6, p. 327].

Victima, exploatatdi in procesul comiterii
infractiunii de trafic de fiinte umane, este cea mai
vulnerabila categorie de martori pe dosarele de trafic.
Din aceste considerente, este necesara informarea ei
despre drepturile pe care le are in virtutea legislatiei in
vigoare si, in mod special, despre dreptul la asistenta
juridica chiar din momentul primei confruntéri cu or-
ganul de urmarire penald. Daca victimele doresc sa-si
exercite acest drept, dar nu dispun de mijloace pentru
a plati un avocat ales, ofiterul de urmaérire penala, pro-
curorul si judecatorul urmeaza sa ia mdsuri pentru a
asigura desemnarea unui avocat din oficiu [2, p. 67].

In situatia 1n care, in urma discutiei preliminare
dintre investigator si victima, rezultd faptul ca victi-
ma este traumatizatd psihic, iar audierea acesteia ar
afecta grav sanatatea sa mentald, investigatorul poate
sd ia decizia de a renunta la audierea victimei si sa
incerce sa utilizeze alte procedee probatorii in scopul
obtinerii de mijloace de proba [6, p. 327].

Cercetarea la fata locului pe categoria viza-
td de dosare poate fi efectuiata atdt in cadrul fazei
investigatiilor preliminare, cat si la faza investigatiilor
ulterioare. Aici, este necesar s tind cont de urmatoa-
rele obiective ale acestei actiuni de urmarire penala:

1) efectuarea cercetarii la fata locului in vederea
descoperirii victimelor, a eliberarii lor, pentru fixarea
urmelor exploatarii si a conditiilor de detinere;
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2) efectuarea cercetarii la fata locului pentru des-
coperirea locului de adapostire, despre care au decla-
rat victimele, precum si pentru documentarea folosirii
acestui adapost in procesul de comitere a infractiunii
de trafic de persoane [12, p. 139].

Unul dintre scopurile de baza ale cercetdrii la fata
locului se refera la descoperirea si fixarea:

1) conditiilor de detinere sau de exploatare a vic-
timelor traficului de fiinte umane (amplasarea inca-
perilor destinate detinerii si exploatarii, suprafata lor,
prezenta ferestrelor, a dormitoarelor, bucatariei, ve-
ceului etc.);

2) conditiilor generale de trai, in special, starea
precara antisanitard, mirosuri nepldcute, temperaturi
inalte sau joase etc.;

3) mijloacelor de cosntrangere si asigurare a con-
trolului asupra persoanelor exploatate, precum si re-
zultatele aplicarii lor;

4) urmelor de singe, sperma si a altor urme ce
confirma faptul exploatarii sexuale;

5) obiectelor si documentelor ce fac posibild iden-
tificarea persoanelor antrenate in traficul de fiinte
umane, a victimelor acestor infractiuni, precum si a
altor circumstante ale infractiunii;

6) documentelor ce confirma faptele de spalare a
veniturilor obtinute de pe urma traficului de persoane
etc. [11, p. 209].

In caz de retinere a persoanelor implicate in tra-
ficul de fiinte umane, ele urmeaza a fi prezentate
spre recunoagterea victimelor si martorilor. Nu are
sens a prezenta spre recunoastere persoane (banuiti,
invinuiti) care sunt cunoscute victimelor si martorilor
doar pe nume sau care le sunt cunoscute cu certitudine
(de exemplu, rude). Daca informatiile despre banuiti,
invinuiti nu sunt pe deplin certe, nu sunt suficient de
clare sau sunt posibil eronate, apoi prezentarea spre
recunoastere oricum, urmeaza a fi efectuata [10, p.
236].

Urmeaza a fi prezentate in vederea recunoasterii si
persoanele de importanta secundara din cadrul grupu-
lui criminal, ca de exemplu:

a) paznicii localurilor ,,de odihna”, care, de obi-
cei, sunt foarte bine informati referitor la caracterul
»serviciilor prestate” si la persoanele care dirijeaza
activitatea acestora;

b) soferii, care transporta prostituatele la ,,locurile
de munca”, iar in unele cazuri colecteaza bani de la
clienti, transmitandu-i ulterior persoanelor care con-
duc gruparea criminala;

c) ,,dispecerul”, care receptioneaza comenzile, el
fiind punctul de legatura intre organizatorul exploata-
rii, sofer si, de exemplu, prostituata.

Urmare a prezentarii spre recunoastere a diferitor
subiecti, apare posibilitatea precizarii locului fiecaru-
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ia dintre figuranti in cadrul mecanismului activitatii
infractionale, stabilirii acelor victime care s-au ,,orien-
tat” in anumite situatii complicate, transformandu-se
ulterior in complici faptici ai banuitului, invinuitului.
In astfel de situatii, dupa finalizarea prezentirii spre
recunoastere trebuie efectuatd imediat confrunarea
intre cel care a recunoscut si persoana recunoscuta.

Prezentarea spre recunoastere pe aceasta catego-
rie de dosare mai are urmatoarele doua particularitati
tactice: a) din punct de vedere al securitatii martorilor
si victimelor, aceastd actiune de urmdrire penala tre-
buie efectuatd in conditii ce exclud contactul vizual
intre cel ce recunoaste si persoana care urmeaza a fi
recunoscutd; b) unele persoane este posibil sa nu fi
avut contacte vizuale cu figurantii cauzei penale, din
care considerente este rezonabil a efectua prezentarea
spre recunoastere dupd voce. Aceastad formd a pre-
zentarii spre recunoastere necesitd nu doar o audiere
initiald minutioasa a celui ce urmeaza sa recunoasca,
dar, posibil, si efectuarea unui experiment in sensul
verificarii capacitatilor lui de a identifica vocile dife-
ritor persoane [12, p. 163-164].

Organele de urmaérire penala trebuie sa reduca la
minimul strict necesar numarul de confruntari pe viu
dintre traficanti si victime. Astfel de confruntari pla-
seaza victima in situatii de risc, amplifica trauma pro-
dusa prin efectuarea urmaririi penale si posibilitatea
ca ea sa refuze sa coopereze ulterior la desfasurarea
procesului penal in fata instantei de judecata.

Organul de urmérire penala si procurorul trebuie
sd reducd la minimumul strict necesar numarul de
audieri ale victimei la etapa urmadririi penale si sa
asigure ca audierile sa fie efectuate intr-un mod si in
conditii ce nu implica constrangerea si care sunt me-
nite sa reduca riscul provocat victimelor de retrairea
experientelor lor traumatice.

De asemenea, este necesara desemnarea persoa-
nelor de incredere victimelor (art. 58, alin. 4, pct. 3)
CPP al RM), care pot sa ofere sprijin in timpul efec-
tudrii urmaririi penale, ajutdndu-le sa inteleagd mo-
dul decurgerii procedurii penale, prezentarea la ora
stabilitd, beneficierea de asistentd sociald, medicala
sau psihologica disponibila in caz de necesitate [2,
p. 68].

Verificarea declaratiilor la locul faptei urmareste
scopul precizarii si fixarii la locul unde s-a produs
infractiunea declaratiilor obtinute anterior de la banu-
it, Tnvinuit. Particularitatea acestei actiuni de urma-
rire penald pe categoria vizatd de dosare se axeaza
pe verificarea la fata locului a declaratiilor victime-
lor cu referire la urmatoarelor momente: unde au fost
detinute; din care motive nu au putut sa evadeze; in
ce conditii se detineau si munceau etc.? De asemenea,
una dintre particularitatile semnificative ale acestei
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actiuni de urmarire penala consta in faptul ca verifica-
rea declaratiilor victimelor infractiunii la fata locului
trebuie sa se infaptuiasca la etapa initiald a cercetarii.
In caz contrar, pot aparea dificultiti in latura desco-
peririi locului detinerii si exploatarii victimelor[12, p.
164-165].

Recuperarea psihologica si reinsertia sociald a vic-
timelor traficului de fiinte umane efectuat in scop de
exploatare sociala este foarte anevoioasa si de lunga
duratd, necesitand o abordare psiho-criminologica si
medicala specificd, desfasuratd in conditii stationare
adecvate [1, p. 126].

Si instantele de judecata trebuie ele nsasi sa aplice
masuri de protectie a victimelor, in caz de necesitate,
utilizand modalitatile speciale de audiere a martorului
si/sau sa dispuna audierea victimei in sedintd judicia-
rd Inchisa [2, p. 69].

Concluzii: Astfel, in urma cercetarii efectuate
ajungem la concluzia cd pentru selectarea actiunilor
de urmarire penala, efectuate in vederea stabilirii fap-
telor, actiunilor, circumstantelor presupuse este nece-
sar sa determinam, in primul rand, ce urme au fost
lasate, in realitate, prin comiterea faptelor de trafic
de fiinte umane (urme obiective — pe diferiti purta-
tori materiali, sau urme subiective — in memoria oa-
menilor). Ulterior, este necesar a sistematiza probele
adminsitrate, a determina legaturile posibile Intre fap-
te si circumstante, identificAnd astfel cel mai efectiv
model al actiunilor de urmarire penala.

Planificand efectuarea anumitor actiuni de urmarire
penald, este necesar sd tinem cont de prevederile legii
procesual-penale, asigurand administrarea materialu-
lui probator ce corespunde cerintelor admisibilitatii,
utilitatii, pertinentei si concludentei.

Selectarea actiunilor de urmarire penald necesare
pentru stabilirea unor anumite circumstante concrete
ale cauzei penale, consecutivitatea cercetarii epizoa-
delor in cadrul dosarelor complicate si determinarea
tacticii efectuarii unor actiuni de urmarire penald pe
dosarele de trafic de fiinte umane, toate acestea sunt
determinate, in mare masurd, de particularitatile fie-
carei cauze luate aparte si de situatia de urmarire pe-
nala.
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VIIK [343.85:343.344](477)

OCOBEHHOCTHU UHAMBUAYAJIBHBIX MEP ITPEJOTBPALLIEHUSA
HE3AKOHHOI'O OBPALIEHUSA C OPY’KUEM, BOEBBIMMU ITPUTTACAMU
NJIN B3PBIBYATBIMU BEHIECTBAMM B YKPAUHE

EBrennii Baagumuposny KU3UMEHKO,
coucKarellb XapbKOBCKOTO HaIllMOHAJIHHOTO YHUBEPCUTETA BHYTPEHHUX JElT

B naHHOI cTaThe MPEIOKEHO OMpeIeIICHIE HHINBUAYAIBHBIX MEp MPEAOTBPAIIICHUS HE3aKOHHOTO O0PAIICHUS C OpY-
JKueM, O0EBBIMU TIPUTIACAMHU WIIM B3PHIBUATHIME BEIICCTBAMU B YKpaWHE; OXapaKTepHU30BaHa CHCTeMa (DaKTOPOB, KOTOPEIC
BJIHSIOT Ha N30paHue 00beKTa sl OCYIIeCTBICHUS HHANBHTyaJIbHBIX MEp I10 MPEI0TBPANICHUIO HE3aKOHHOTO 00paeHus
C Opy)XHeM. ABTOp CTaTbH MOAYEPKHUBAET, YTO MPEAOTBpAIEHHE MPECTYIICHUN OCYIIECTBIISIETCS Ha O0IIEeCOMaIbHOM,
CIIEeNUATbHO-KPUMUHOIOTHUECKOM U WHANBUAYAIBHOM YPOBHSIX.

Knrouegwie cnosa: unousudyaivhvie mepvl no NpeoomepauyeHuio He3aKOHHO20 00paweHust ¢ opyicuem, boesvimu npu-
nacamu uiu 63puleuamuiMil euecmeamit, UHOUBUOYAIbHAS NPOPuUIAKMUYEcKas paboma, mepul YOeicoenus, mepvl coyu-
AIbHOU NOMOUU.

SPECIAL FEATURES OF INDIVIDUAL MEASURES FOR THE PREVENTION OF ILLEGAL
HANDLING OF WEAPONS, MILITARY SUPPLIES OR EXPLOSIVE SUBSTANCES IN UKRAINE

Yevhen KYZYMKO,
degree-seeking student of Kharkiv National University of Internal Affairs

The author of this article has offered the definition of individual measures on preventing the illegal handling of weapons,
military supplies or explosives in Ukraine; has characterized the system of factors that influence the selection of an object
for the implementation of individual measures on preventing the illegal handling of weapons. The author of the article has
emphasized that crime prevention is carried out at the general social, specially criminological and individual levels.

Keywords: individual measures on preventing illegal handling of weapons, military supplies or explosives, individual
preventive work, measures of persuasion, measures of social assistance.

Autorul acestui articol a oferit definitia masurilor individuale privind prevenirea manipuldrii ilegale a armamentului, a
bunurilor militare sau a explozivilor in Ucraina; a caracterizat sistemul de factori care influenteaza selectarea unui obiect
pentru punerea in aplicare a masurilor individuale privind prevenirea manipularii ilegale a armelor. Autorul articolului a
subliniat ca prevenirea criminalitatii se desfasoara la niveluri sociale generale, in special criminologice si individuale.

Cuvinte-cheie: masuri individuale privind prevenirea manipularii ilegale a armamentului, a materialelor militare sau a

explozivilor, munca preventiva individuala, masurile de convingere, masurile de asistenta sociald.

HOCTaHOBKa npobaembl. [IpenorsparmieHne
MPECTYIJICHNH OCYIIECTBISIETCS Ha 00IIeco-
[THATBHOM, CITEIMAFHO-KPUMHUHOJIOTHYECKOM W HH-
TUBUIYyaHOM YpOBHAIX. HAMBHIya pbHOE TPENOT-
BpallleHUs] MPECTYITHOTO TOBENEHHs MpPeayCcMaTpH-
BaeT JeSTEeIbHOCTh TOCYNapCTBEHHBIX M HETOCYyHap-
CTBEHHBIX OPT'aHOB, OPTAaHNU3ALNI 1 UX TPEICTaBUTE-
JIeH TI0 BBISIBIICHUIO JINII, OT KOTOPBIX MOXKHO OXKH/IATh
COBEpILICHUS TPECTYIUICHWH, OCYIIECTBICHHE I10-
JIOKHUTENBHOTO KOPPEKTHUPYIOIIETO BO3IEHCTBHA Ha
OKPY’KaIOIIyI0 MX COIHMaJbHYI0 MHKpocpemy. Mepsl
WHIWBUAIYAIBHOTO TPEJOTBPAICHUS MPECTYITHOTO
TIOBEJICHUS, pealIn3yeMble B OTHOIICHHUH JINI[A, UTPa-
IOT POJIb CONMAIBHOTO MHCTPYMEHTA, KOTOPBIA IPH-
3BaH HEUTpann30BaTh WIH YCTPAaHUTh BHYTPEHHHE
HEeTaTHBHBIE YePTHI TOW JIMIHOCTH U €T0 TTOBEICHNS.
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AKTyaJIbHOCTh TeMbl HccenoBanusi. K mpo-
OneMaM TpeJOTBPAICHUs] MPECTYMHOCTH B Pa3HOE
BpEM OBLIO MIPUBJICYCHO BHUMAHNUEC TaKUX YUCHBIX,
kak b. M. TonoBkun, B. B. Tomuna, O. M. Jxyxa,
A. I1. 3akamiok, C. M. Unmakos, f. 0. Konaparses
u Ipyrux. BonpocaM MHIMBHYaIbHBIX MEP IPEOT-
BpaIICHHUS HE3aKOHHOTO OOpaIeHHs ¢ OpYKueM, 6oe-
BbIMU IIpUIIaCaMH HWJIW B3PbIBUATBIMU BCIICCTBAMU
HE YyACIATIOCH OOCTAaTOYHO BHHUMAaHHA, W Y4YHUTbIBasd
CIIOXHBIIYIOCS CUTYaluIO B YKpaWHe, OHH TPEOYIOT
TMOBLINICHHOT'O BHUMAaHHA CO CTOPOHBI YUCHBIX U IIpa-
BOOXPAaHUTCIIbHBIX OPTaHOB.

H3noxenne ocHOBHOTo Marepuana. Munusuy-
AJIbHBIC MEPBI NPCAOTBPALICHUA NPECTYITHOI'O ITOBEC-
JICHUSI — 3TO TPEXJIe BCETO ONpPEJeNICHHOE BIIHMSIHUC
Ha TE€X JIML, OT KOTOPBEIX MOXXHO IMOTCHIIHUAJIBHO OXKH-

57



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALIOHAJIBHBIIl FOPHMYECKHIT KYPHAIL: TEOPHS I TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

JIaTh COBEPIICHUs MPECTYIUIEHUH C MCTIOIb30BaHUEM
OPYKHUSI WJIM PacpOCTPaHEHUs] HE3aKOHHOTO 000po-
Ta opyxus. JlaHHBIA BUJ J€ATEIbHOCTH MPEACTABIISA-
€T cOo0OM IeeHANPABICHHY0 pa0OTy ¢ KOHKPETHBIM
YEJIOBEKOM M ero OnmmkaimmM okpyxenneM. OObek-
TaMH TaKOTO MPEAYNPEKIESHH SBISIOTCS MHIUBHIBL,
MIOBEJICHUE U 00pa3 KU3HHU KOTOPHIX CBHUJIETEILCTBY-
10T O pealbHOW BO3MOKHOCTH COBEPIIICHUS UMH TIpe-
CTYIUIEHUH. B3ms1/1b1, MOTHBBI, CHCTEMA [IECHHOCTHBIX
OpHUEHTAIUI TMYHOCTH MOTYT CTaTh OCHOBAaHHEM IS
Mep IPeAyNpPEAUTENHHOTO BO3AEHCTBIS TOIBKO B TOM
cilydae, KOrja 3TH B3DJIAIbI, MOTHBBI, OpPHUEHTALINU
MPOSIBWINCH B AaHTHOOIIECTBEHHOM TIOBE/ICHHU.
Mepbl UHAMBHUIYaJIHHOTO MPEIOTBPALIEHUS Ipe-
CTYITHOTO MOBEACHUsI, CBSI3aHHbIE C HE3aKOHHBIM 00-
palieHueM ¢ OpyXHeM, OOEBBIMU TpUIIacCaMH WU
B3pBIBYATHIMU BEIIECTBAMH, SIBIIIOTCS COCTABHOM Ya-
CTBIO TIPENyTNPEXICHHUsI TPECTYITHOCTH B MaciTade
Bcero obmiectBa. Cieyer OTMETUTD, YTO MEPHI yIyd-
LIEHNS] 9KOHOMUYECKHX, MOTUTUYECKUX, COLIMATBHBIX
YCIOBUH KM3HHM, TOBBIIIEHHUS KyIETYPHOTO YpPOBHS,
pasyMeeTcs, AalT onpe/esieHHbIN 3QdekT B cHike-
HUM KPUMHUHOTEHHOH 00cTaHOBKH B cTpane. [Ipectym-
HOCTb, CBSI3aHHAsI C HE3aKOHHBIM 000POTOM OpYXKHS,
XapakTepu3yeTcs U TeM, YTO peIIaiolee 3HauYeHHe
MMEIOT MHIUBHUIyaJIbHbIE HETaTHBHBIE Ka4eCTBa JINY-
HOCTH. BriusiHNe Ha MOTEHIHATbHO KPUMHHOTEHHYIO
JIUYHOCTb, €III€ U arPEeCCUBHON HAIPABIEHHOCTH, BO3-
MOYKHO TakXe C MIOMOIIbIO HHIUBUIyaJIbHON PabOTHI
C Hell B IPaBOOXPaHUTENbHBIX opraHax. MHauBuaya-
JU3AIMs TPeNyNpeKIeHNs TMPECTYIIeHUH, CBs3aH-
HBIX C HE3aKOHHBIM OOpaIlleHHEM C Opy>KHeM, Ooe-
BBEIMH IIPHUITACAMHU T B3PHIBYATHIMU BEIICCTBAMU, B
KOMIUIEKCE ¢ JAPYTUMH BHIAMH TpeayHpeanTeIbHON
JEeSITETbHOCTH MOYKET 3HAYUTENIbHO CHU3UTH POCT Ha-
CHJIUS M ’KECTOKOCTH B HallleM OOIIECTBe.
WnauBuayanpHOE TPENOTBpAIIEHHE IPECTyTI-
HOTO TOBEJACHHUA TaKXKe IMPEILyCMaTPUBAET KOPPEK-
LUIO0 aHTHOOIIECTBEHHON NEATENIbHOCTH OTAENbHBIX
YYaCTHUKOB KOH(JIMKTA C Te€M, YTOOBI HE JOMYCTHTD
MIPOTHBOIPABHOTO PEUIeHNsT KOH(MINKTA C UX CTOPO-
HbL. bombIioe BHUMaHME CIENyeT YIeNATh HHIUBHULY-
aIbHON MpodrIakTHIeCKON paboTe C JINIaMU U KOH-
TPOJIIO CO CTOPOHBI IPABOOXPAHNUTENHHBIX OPTaHOB.
Tak, maBHOM 3ajja4uell MHAUBUAYAIBLHOTO MPEAOT-
BpallleHHs SBISIETCS YCTPaHEHHWE YIPO3bl MOTEHIH-
AIBHOTO TIPECTYIUIEHHS. VIMEHHO MO3TOMY 0OBEKTOM
MHAWBHUIYATbHOTO TPEAOTBPAIICHHUS MPECTYIUICHUN
SIBJISIIOTCS: TIOBEJIEHHE W 00pa3 JKHM3HHU JIUII, KOTOPbIE
C BBICOKOH BEPOSITHOCTBHIO CKJIOHHBI K COBEPIICHHUIO
MIPECTYTIICHNS; COLIAIbHBIE JIEMEHTHI UX JINYHOCTH,
OTpa’karoIne aHTHOOIIECTBEHHYIO HAIPaBIEHHOCTH;
COLIMANIBHO 3HAYMMBbIe TIPU (OPMHUPOBAHUH U pean-
3aI[UH JITYHOCTH HEKOTOPbIE TICHXO(PH3NIECKHE 0CO-
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OeHHOCTH NHAWBUIO0B, He6HaFOHpI/I$[THBIe, KPpUMHWHO-
TEHHBIE YCIIOBHSI OKPYKAIOLIEH cpebl U )KU3HEHHOTO
yKJana; APYTHE IOJITOBPEMEHHbIE O0CTOATENbCTBA,
KOTOPBIE CIIOCOOCTBYIOT CO3JaHHWIO0 KPUMHHOTCHHOM
CUTYaITuH B 00JIETYAIOT COBEPIIICHNE TIPECTYTUICHUSI.

Hekotopele yueHble 7151 ONpeAeIeHus Kpyra Juil,
KOTOPBIC HYKOAIOTCA B UHAUBUAYAJIbHOM ITPEAOTBpA-
OICHUH, CHUTAIOT HCO6XOIII/IMBIM NUMETH q)aKTI/I‘-IeCKI/Ie,
MpaBOBbIE M KPUMHUHOJIOTHYECKHE OCHOBaHMA [, c.
55].

dakTnyeckue OCHOBaHUA WHANBUIYAaJIbHOI'O
MPENOTBPAIICHNsT HE3aKOHHOTO OOpaIieHus ¢ opy-
JKHEM BBIPXAIOTCA B PEaTbHOM TIOBEICHUH JIUIA, B
KOTOPOM 3aJIOKEHO IMOTEHIMAIbHOE TMPECTYIUICHHE.
AHTHOOIIIECTBEHHOE TIOBEACHUE SBIISIETCS PEATbHBIM
MIPOSIBIIEHUEM JIMYHOCTH, €€ TJIaBHOW HaIlpaBICHHO-
CTBIO M JOMHUHHUPYIOIINM BHYTPEHHHM COIECpPKAHU-
eM. BaxHbIil 3Tanm MepornpusTHid WHIUBUYaTIbHOTO
MIPEIOTBPAIICHNS XapaKTEePHU3yeTCs BBIABICHUEM TEX,
OT KOTO MOYKHO O)KHJJaTh COBEPIICHUS MTPECTYTIICHNH,
CBSI3aHHBIX C IPIMEHEHNEM OTHECTPEIHHOTO OPYKHSI.
TpaulMOHHO, K JAHHOW KAaT€ropuu OTHOCST TaKKe
Y JTUIa, OT KOTOPBIX MOXHO IMOTEHITHAIFHO OXXH/ATh
COBEpILEHMUS MTPECTYIUICHUH, 2 UMEHHO:

- JINII, OTOBIBAIOIIMX HAKa3aHHE 3a COBEPILIEHHUE He-
3aKOHHOTO OOpAaIIeHus C OpyKHUEM, HACHITbCTBEHHBIX,
KOPBICTHO-HACHIIBCTBEHHBIX U IPYTHX MPECTYTUICHHH,
IJie MCIIONIF30BAHNE OTHECTPEIHHOTO OPYKHS OBLIO
OITHAM W3 CII0COOOB COBEPIICHUS MPECTYILICHIS,;

- III], paHee CYIWMBIX 3a COBEPIIEHHE HACHIIh-
CTBEHHBIX NPECTYIUICHHIA, B TOM YHUCIIE, C HCIOIH30-
BaHUEM OTHECTPEITBHOTO OPYIKHS,

- JIWII, KOTOphIe OBLTH 3aMEYEHBI B TOPTOBIIE OPY-
KHEM, €r0 HEe3aKOHHOM IPHOOPETeHUH, H3TOTOBJIE-
HUH, HOIIICHUN 1 XPaHeHHH;

- JIUI], KOTOPBIE COBEPIIAd HapyIIEHUs OOIIe-
CTBEHHOTO TIOPSIIKA M XyJIUTaHCTBO;

- JIATI, COBEPIIUBIINX aJIMUHUCTPATHBHBIE ITPABO-
HapyIIeHNs, KOTOPBIe CBA3aHBI C HECOOIIOCHUEM
MpaBHJI OOpaIIeHws ¢ OMACHBIME TIPEAMETaMU U Ma-
TepHajaMH: HapylIeHHe TpeOOBaHWA HOPMAaTHBHO-
MIPABOBBIX aKTOB O XPaHEHHH, UCTIOIF30BAHNAH U yUeTe
B3PBIBYATHIX MAaTEPHAJIOB B OTPACIISIX IPOMBIIIIIICHHO-
cTH - cT. 94 KYoAll; HapyIieHre TpaBmiI TIePEBO3KH
OITaCHBIX BEIIECTB M NMPEIMETOB, KPyITHOTaOAPUTHBIX
U TSDKEIOBECHBIX I'PY30B Ha TpaHcHopre - cT. 133
KVYoAlIl; Hapyuienue nuuaMy OpaBuil XpaHEHUs, HO-
IICHNST WU TEPEBO3KH OTHECTPETHHOTO, XOJIOIHOTO
WJIA TTHEBMAaTHYECKOTO OpPYXKUS M OOEBBIX IPHUIIACOB
- ct. 191 KYoAll, Hapymenne paOOTHHKaMHU TIpe-
HOPUATHY, YUpExKACHUN, OpraHu3aluil IpaBUl XpaHe-
HUS WU TIEPEBO3KH OTHECTPEIHHOTO, XOJIOIHOTO WIIH
ITHEBMATHYECKOTO OpPYXKUSI U OOEBBIX MPHUIIACOB (CT.
195 KYoAlID);
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- JINII, KOTOPbIE )KECTOKO OOPAIIatoTCs C AKUBOTHBI-
MU, CKJIOHHBI peIlaTh MEXIUYHOCTHBIE KOHQIHKTHI
HACUJILCTBEHHBIM ITyTEM;

- JIUIL, CTPAJAIONIUX XPOHUYECKUMHU WIH JPYTUMHU
TICHXMYECKUMH 3a00JIEBaHUSMH, B TOM YHCIIE HE HC-
KITFOYaIONIMMH BMEHAEMOCTH, OOJIe3HEHHAs Halpas-
JICHHOCTH KOTOPBIX CBS3aHa C arpeCCUBHBIMU BbINA/1a-
MH, [IPEJCTABISAIONINX OMACHOCTb IS OKPYKAIOIINX;

- XpPOHUYECKHUX AJIKOTOJIMKOB U HAPKOMAHOB;

- JIW1I, BEPHYBIIUXCS U3 «TOPSUYUX TOUYEK» U UCIIBI-
THIBAIOLIUX TPYAHOCTH C pECOLMANN3ALMEH;

- JWll, HE UMEIOIIUX OIpPEJIEIEHHOTO MEeCTa K-
TEJILCTBA, POJIA 3aHATHI 1 TOMY MOJJO0HOE.

Ha y4acTKOBBIX OQHIEPOB TOJWUIUA BO3-
Jlaraercs OCYILIECTBICHUE WHAUBUAYaIbHO-
NpopUIaKTHUIECKUX MEpPONpUsITHII B Buie Oecel,
co0eceI0OBaHNN, ONPOCOB, KOHTPOJIBHBIX BCTpEY.
JlaHHBIe Mepbl HHIUBUAYAILHOU PO(HUIAKTHKH TIO-
3BOJISIFOT BBISIBIIATD JIUI], CKIOHHBIX K COBEPIIEHUIO
MPECTYIUICHUH, CBSI3aHHBIX C HE3aKOHHBIM HCIIOJNb-
30BaHUEM OTHECTPEIHHOTO OPYXKHS U OCYIIECTBIATh
M0 OTHOIIEHHUIO K HUM MEPHI MPeayNnpeanTeIsHOTO
xapakrepa. [l Gojee MOITHOTO BBISBICHUS TaKUX
JHUI HeoOXoxuMo 0Ooiee TIIATENbHO TOAXOIUTH K
00paboTKe MHPOPMAIIMOHHBIX UCTOUYHUKOB, MOCTY-
TMAIOIINe U3 UCIIPABUTENBHBIX YUPEXKICHUH, TOApa3-
JeneHudt HanpmoHanbHOM MOAUMLMU, IPOKYpaTypsl U
cyza, COOOLIEHUH Pa3IUYHBIX OpraHU3allni, a TaKkxKe
3asBJICHUN I'PaKJaH.

WnpuBnayansHOM mpodmiiakTHUYeCKod paboTHhl,
KOTOpasi TOJIHOCTBIO 3aBHCHUT OT CBOEBPEMEHHOTO
YCTaHOBIIEHHS TUYHOCTH, TPEOYIOT BOCHHOCITY KaIIHe
1 1eMOOMIIN30BaHHbIE JINIIA, TIPUHIMABIIHIE yUyacTHe B
60eBEIX neicTBusX B 30He OOC, HMEIOT 60EBOIT OIBIT
W HaBBIKM OOpAIIEHUsI C OTHECTPEIBHBIM OpYXKHEM,
B3pPBIBYATHIMU BEILECTBAMU. YUHTHIBAasg MaTepHaib-
HBIE ¥ TICHXOJIOTHYECKHE TPYIHOCTH, KOTOpBIE HC-
MBITHIBAIOT TAKME JIUIA TTOCTIE BO3BPAIICHHUS U3 30HBI
00€BBIX JIEHCTBHIA, CYIIECTBYET BEPOSITHOCTDh UX BO-
BJICUCHHE B MPECTYIHYIO JCATEILHOCTh KaK B cdepe
MIPECTYIMHOTO 000POTa OTHECTPETHHOTO OPYKHS, TaK
Y UCTIONIb30BAHMSA UIS COBEPIIEHUS TSKKUX MPECTy-
MJeHuH. B cUITOBBIX BEIOMCTBax /i MpeAoTBpalie-
HUSI HE3aKOHHOTO BBIBO3a OTHECTPEIHHOTO OPYKHUS U
6oempunacos ¢ Teppuropur OOC Bce gare mpakTu-
KyIOT YCHJIEHHBIE TIaTPYJIH, KOTOPhIe KOMIUIEKTYIOTCS
BOCHHOCITY’KAIlIMH ¥ TTPABOOXPAHUTEISIMHU.

Kpome Ttoro, HanuoHanpHO# monuiMe mpoBo-
JIATCSl IUPOKO PEKJIaMHUpyEMBbIEe aKIUH 10 «I00po-
BOJIBHOU crade» opyxus. OmHaKo 3TH Mephl Majo-
a¢dextuBHBI. HecMoTpst Ha TO, UTO M3 HE3aKOHHOTO
000poTa M3BIMAETCS OTpPENENeHHOE KOIUYECTBO OT-
HECTPEIBHOTO OPYXHSA, KOJUYECTBO COBEPIIEHHBIX
MPECTYIJICHNH C WX HCIIOIB30BAHMEM 3HAYUTEIHHO
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MMPEBBIMIACT KOJIUYECTBO TEX, KOTOPBIC ITOTCHIINAJIBHO
MIpEaOTBpATHIIN.

TaK, JJIA BBISABIICHUA KaHAJIOB HC3aKOHHOI'O BBI-
Bo3a opyxwus u3 3061 OOC He00X0IUMO 3aeHCTBO-
BaTb OIICPAaTUBHBIC BO3MOXHOCTH BCEX CHIIOBBIX
cTpykTyp. Ocoboe BHUMaHHE HEOOXOIUMO YACISITH
UMCHHO:

- TEPPUTOPHSIM, MPHIICTAIONIMM K 30HE MPOBEIe-
aust OOC, 610KmoCcTaM, MeCTaMm, TJIe POBOMIST CBOE
CcBOOOTHOE BpeMsI BOCHHOCITY KAIIIHE, a TAKXKE JTUIaM,
C KOTOPHIMU OHH OOIIAFOTCS TOCTIe OOEBBIX JICKYPCTB
Y TOMY TTOJTOOHOE;

- pailoHHBIM BOGHKOMAaraM, Kyia MpHOBIBAIOT Jie-
MOOWMIIN30BaHHbBIE WJIM BOEHHOCIYXAIIUE I PErH-
CTpaIi BO BPEMS OTITYCKOB - OKPY>KEHHIO JeMOOH-
JM30BaHHBIX WM BOCHHOCITYKAIINX, HAXOSIINXCS B
OTITyCKE MIIN KOMaHIHPOBKE.

Wzydenne cocrosHUsS — CymeOHO-CIICACTBEHHOM
MIPAaKTHUKH TI0 HE3aKOHHOMY 00OPOTY OpY KHS TTO3BOJIS-
€T KOHCTaTHPOBaTh, YTO MOAPA3IEICHHS TOMUINN Ja-
JIEKO HE B ITOJTHOW Mepe OOeCTeYnBaIOT BHITIOIHEHHE
3aj1a4 Mo MPEAOTBPAILICHHIO IPECTYIUICHUH U HCIIOIb-
3yIOT C 3TOH IEINBIO ITPEOCTaBIEHHbIE 3aKOHOIATEIeM
HHCTPYMEHTBI. DTH MPOCUYETH M HEJOCTATK! B pado-
T€ TPABOOXPAHUTENHHBIX OPTraHOB CIIEAYEeT OTHECTH
K yCJIOBHUSM, KOTOPBIE CHOCOOCTBYIOT COBEpIICHHIO
3TUX MpeCTyIUIeHud. B yacTHOCTH, aHalM3 NPUTOBO-
poB cymoB 1o 4. 1 cT. 263 YK VYkpawHbI MOKa3bIBaeT,
YTO B XOJIe CyA€OHOTO PAaCCMOTPEHHUS YTOJIOBHBIX ITPO-
W3BOJICTB, B OOJIBITMHCTBE CITy4aeB OCTAIOTCS HE yCTa-
HOBJICHHBIMH HWCTOYHHMKH TIOCTYIUICHHS B HE3aKOH-
HBI 000POT OTHECTPETHHOTO OPYXKUS M B3PBHIBUATHIX
BEIIECTB, KOTOPHIE CTAJIN MPEIMETOM TPECTYIUICHHS,
a TaroKe JINI, KOTOPBIE SBISTIOTCS MPUYacTHBIMU. 110
nanabiM MBJT Vkpaunsl, Tonbko B 2017 romy monu-
U U3BsUIa U3 HE3aKOHHOTO 00opoTa 2426 emuHUIl
OTHECTPEITLHOTO OPYKHs, B TOM dHcie - 109 00eBBIX
BHHTOBOK W KapaOWHOB, 123 aBTOMara, 23 mucToera-
nynemeta, 1016 nmucToneToB 1 peBOJIbLBEPOB, 98 0XOT-
HUYBMX BUHTOBOK M KapaOWHOB, 6 00CBBIX pyxei, 333
€JIMHUITBI CAMOJIEJIBHOTO OpYKHUsl, 173 OXOTHUYBUX PY-
Xbs1, 256 00pe3oB, 148 equnwmI qpyroro opyxwus. [2].

Tak, B cenTsi0pe 2018 B JloHerkoi obmacTy Havda-
JIMCHBCEYKPAMHCKHEONIePaTUBHO-TTPODHIAKTHIECKIES
MEpPOTIPUSTHS, HAIpaBICHHbIE Ha M3BATHE U3 HE3a-
KOHHOTO 000pOTa OpY»XHsI, OOCTIPUITACOB M B3pPHIBYA-
THIX BEIIECTB, a TAK)Ke MPEIOTBpAIICHUE M PACKPHI-
THE TIPECTYIUICHUH, COBEPIICHHBIX C HUCIOIh30BaHU-
€M OpYyXKus, IPEeceUeHne eITETbHOCTH MPECTYITHBIX
opranuzauuii. B JlpyXKOBKe COTpPYIHUKHU YyIIpaBlie-
HUS IPOTHUBOACHCTBYS HAPKOTIPECTYITHOCTH TTOTUITAN
JoHerko#t obmacTy MOMyYriIn MHPOPMAIHIO O TOM,
YTO HAPKO3aBUCHMEIHA, paHee CYIUMBIi 3a cOBIT Hap-
KOTHKOB, XpaHUT JoMa OoeBble TpaHaThl. Bo Bpems
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00BICKa COBMECTHO C JIpy’>KKOBCKUMH TOJIUICHCKUMH
1 pabOTHUKaMHU TPOKYpaTypsl B IIKagy B KOPUAOPE
ObLTO0 00HapykeHo rpaHarel D-1 u PIJ]-5 u 3amans! k
HUM. 36-ICTHUN X03UH OOBSICHUII, YTO OOCIIPUIIACKI
emy «mnoxapui B 2014 rogy Mano3HaKOMBIH YETOBEK.
Emie onHy rpaHary B KWIOM JOME U3bsUIN IOJIHLIEH-
ckue KonctanTuHOBKH. 40-1€THHUI MY>KYMHA XPaHUI
PI'JI-5 B xauecTBe CyBEHHpaA - Ha IIOJKE B CEPBAHTE.
B Kpamaropcke nBe rpanaret @-1 u PI'JI-5 Bmecte ¢
MaTpoHaMH HAIIUIH 3aKOTIaHHBIMH B 3eMITIO TIO1 (aca-
JIOM YacTHOro aoma [3].

[IpaBoBble OCHOBaHUS WHIWBUAYAJIHHOTO IPEIO-
XpaHEHUs - 3TO yPerylnupoOBaHHOCTb MHIUBHIyaIbHO-
ro IpeaylpexaAcHNs HopMaMy Ipasa. JlelcTByromee
3aKOHOJIATENICTBO COMNEPKHUT Psifi TIPABOBBIX OCHOBA-
HUN HWHIUBUAYAJIBHOIO INpenoxpaHeHus. Tak, BOEH-
Hble aeiictBus ¢ 2014 roga mpompomKaronrecs Ha BOC-
TOKE YKpauHbI TOKa3bIBAIOT, YTO HA ICUXOIOTUIECKOE
cocrostare 6oiios OOC BiuseT ¥ 0OLIECTBO, BEOb
MMEHHO H3-32 HENPUATHA UX B MUPHOM JKU3HHU, BOCH-
HOCHY>Kalye U IeMOOWIIN30BaHHbIE CTAHOBSTCS (u-
TypaHTaMHM YTOJIOBHBIX 3aroyioBkoB. B crpanax HATO,
Ha KOTOpbIe paBHAETCS YKpaWHa, €CTb MHO)XECTBO
CIIEUANBHBIX MPOTPaMM 110 peabuiuTanuu OOMIIOB,
[JI€ KaXIbIi apMeel, KOTOPbIi BO3BpAIA€TCsl C BOMHBI
MO/ KOHTPOJIEM CHENUAINCTOB U TOCYJapcTBO 3a00-
TUTCS O CBOMX 3allIUTHUKaX. Tak, He MOTy4YHB BOBPEMS
HU OOIIECTBEHHON MOAIEPKKH, HU TpodeccCHoHaNb-
HOH - OBIBIIIMIE 3alIUTHUKU HE HAXOAAT CBOETO MECTa
B 00BIYHOM m3HU. KTO-TO BO3Bparaercs Ha PpoHT, a
KTO-TO TepsAeT KOHTPOJb Haj coboi. Ilcuxomoru, kak
yKpauHckue, Tak u crpaH-wieHoB HATO, cxonsrcs B
OITHOM: HYXXHO HEMEJJICHHO BHEIPSThH MPOTPaMMBI 110
ricuxoJyiorudeckoit peadmmuranuu BonHoB OOC, 9to
JIOJDKHO CTaTh 3a/1adueit st rocynapcTsa [4].

B kpumuHONOrMM HEOOXOAMMO TOHUMAaTh, YTO
HaJIM4YME OIPENIEIEHHOTO YPOBHS KOJINYECTBEHHO-
KaueCTBEHHBIX TOKa3aresieil KpUMHUHOTEHHOCTH JIMIIA
MTO3BOJIIET BBIJIEIUTh M3 MAacChl COOTBETCTBYIOLICH
KaTEeropyH JINI UMEHHO TeX, OT KOTO C BBICOKOH cTe-
[IEHBIO BEPOSITHOCTH CIEAYET OXHIATh COBEPILICHHUS
IpecTyIuieHus. B mocieaane roapl MpuxoauTcs KoH-
CTaTUPOBATh HAJMYNE TCHACHIUH K IOBBIIICHUIO 00-
LIECTBEHHOH OMAaCHOCTH MPECTYIHOCTH, CBA3aHHOM C
HE3aKOHHBIM 000pPOTOM OPYXHS, HCIOIB3YeMOM st
COBEPIICHHUS TSHKKUX U 0C000 TSDKKUX TPECTYTUICHHUH.
ITo maHHBIM aHanUTHYeCcKOM KommaHuu Small Arms
Survey, B YkpauHe 10 NPUOIM3UTEIBHBIM OIIEHKAM
CyMMapHO€ KOJMYECTBO JIETAJIBHOTO W HEJIeTaIbHOTO
OpYXHs1, KOTOPOE HAXOIUTCS y HACEIEHHs, COCTABISIET
OKOJIO 5 MJTH. eAWHHII [5].

JImgHOCTB IpeCTYITHIKA HauboJIIee MOJTHO XapaKTe-
pHU3yeTcsi IMEHHO B MOMEHT COBEPILIEHUS ITPECTYTIIIe-
HUS, ¥ 37IECh TPOCIIEKUBAIOTCS KPUMHHOJIOTHYECKHE
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0COOCHHOCTH TIOBEICHUS OMNPEACICHHBIX KaTeropui
IMPECTYITHHUKOB. B YaCTHOCTH, JIMYHOCTH BOOPYIKCH-
HOI'0 NPECTYIIHUKA OTIIMYACTCA Ha60pOM IIPU3HAKOB,
XapaKTCpHbIX UMCHHO JId HEC: @ UMCHHO - CHCHI/I(i)I/I-
YCCKHUX HAaBBIKOB, YMeHHﬁ, KOMILJIEKCA MHTEPECOB U
JPYTHUX CYIIECTBEHHBIX U OTHOCUTENIBHO YCTOMYUBBIX
CBOWCTB, YTO 3aKOHOMEPHO C(HOPMHUPOBAIUCH IO
BIIMAHHUEM HCTATUBHBIX J3JICMCHTOB COHHaHBHOﬁ Ccpe-
JIbl, KOTOPBIE B KOHEYHOM CUETE HAIIUTH PEATU3aIHIO B
COBEPILIECHUH TPECTYIUICHUS C MCIIOIb30BaHUEM OPY-
KU Kak CpPEJCTBA JUIsl JOCTHXKEHMS] MOCTaBIEHHOMN
LIEJH, ISl CAMOYTBEPIKIACHHUS HITH CaMO3allUThL.

Cpenu TaKuX JINTTMOTYT OBITh: MpodeCcCoHaThHBIC
BOOPY>KEHHBIE TIPECTYITHUKHU, KOTOPHIE HCIBITHIBAIOT
WHTEpEC K OpYXKHUI0, 00J1a/Ial0T HABBIKAMU U YMEHHSI-
MH oOpaIieHus ¢ HUM (KHIIEpPhI, OpyKeHHUKH, Tep-
POPHCTHI) BOOPYKEHHBIE MPECTYTHAKH-CIIEIINATACTHI
(YOUMHIIBI, HAJICTINKH, IIOXUTUTEIN JIFOICH, JTUIIA, OCY-
IIECTBISIONINE 3aXBaT 3aJI0KHUKOB); BOOPYKECHHBIC
MIPECTYITHUKHU-TIOONTEN (pa300itHIKH, TpaOHTeNH,
JUIA, TPUYUHSIONIE BPE 3I0POBBIO TTOTEPIIEBIIINX,
HACWJIBHHWKH) TIPECTYITHUKHU-IMICTAHTEl (OBITOBBIC
YOWMIIBI, yJIMYHEIE Pa300WHUKH U TPaOUTEIH, XyJIUTa-
HBI, YYACTHUKH MacCOBBIX O€CITOPSIKOB, PyTOONBHEIE
«(aHaTel»); BOCHHOCTYXKAIHe, BO3BPAIIAIOIINECS U3
30HBI OOEBBIX JIEUCTBUN C «TpodesiMi» B BUIE OTHE-
CTPETBHOTO OPYXHSI, 0OEBBIX MPHITACOB.

Hrak, B 3aBUCUMOCTH OT MPUCYLIUX HaMpaBJIeHUN
KPUMHHOJIOTHYECKOTO TIPEAyNpPEXIeHNS (DOPM, METO-
JIOB U CPEJNICTB, KOTOPHIE, B CBOIO OUEpPe/Ib, 3aBUCAT OT
COCTOSTHHSI C()OPMHUPOBAHHOCTH W CTETICHHW pean3a-
UM AJIEMEHTOB CHCTEMBI JICTEPMHUHAINH TIPECTYITHO-
TO TIPOSIBIIEHUSI, KOTOPBIE W COCTABIIIOT €T0 PUIHNHBI
U YCIOBUS, WHAWBUAYAIHHO-TIPEOXPAHUTENHHYIO
JeSITeNbHOCTh MOXKHO PaseNuTh Ha TpH dTama: 1) K
(hopMHPOBaHHUIO MOTHBA MPECTYITHOTO MPOSBICHUA U
HaMEPEHHUS €T0 COBEPIINTD; 2) Mocie ero chopMupo-
BaHHOCTH, HO JI0 HadaJia peajr3anyy; 3) Iocie Hadaa
peanu3ayy HaMepeHHs Yepe3 COBepIIeHNe KOHKpPeT-
HBIX TIPECTYMHBIX nedcTBUi. C yd4eToM Ha3BaHHBIX
KaueCTBEHHBIX PA3JIMIMi 3TAIIOB MPHHUMAIOTCS MEPHI
KPUMHHOJIOTHYECKON MPOGHUIAKTHKH, TPeI0oTBpaIle-
HUS U TIpEeceYeHUs] MPEeCTynHbIX MposiBieHuid. KoH-
KPETHBIMU CPEIICTBAMH MPUMEHEHHS yKa3aHHBIX Mep
SIBIISIETCSL yOeXKAeHUe, OKa3aHNe TIOMOIIIH, TIPUHYK/Ie-
HHUE.

Mepsbl yOekIeHHS - ITPOIIeCC JTOTHIEeCKOTO 000CHO-
BaHUS JIMIIOM MBICITH 00 OTKa3e OT MPOIOIHKEHUS KPH-
MWHOT€HHOTO TIOBEICHUS, MPECTYNHBIX HaMEpPEHHUIA,
AHTHOOIIECTBEHHBIX YCTaHOBOK. Ha mpakTuke moso-
KUTETHHO 3aPEKOMEHIOBAIN Ce0sl TaKue MepOTIPHsI-
TS, KaK: MHAWBHIYAIbHbIE U KOJUIEKTHBHBIC OeCe/pl,
00CyXIeHIe TOBEICHNUS JINIA, TPOCITYIINBAaHHS Kypca
JIEKITI Ha TPaBOBBIE TEMBI, yCTaHOBIICHHS HAl HUM UH-
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JMBHYaJILHOTO HITH KOJJIEKTUBHOTO 1€ ()CTBA, CTUMY-
JMPOBaHKE YIacTHs B OOIIECTBEHHON JEATEIHHOCTH.
KpumuHoreHHoe moBeneHHE JHMIA HEPEIKO CBH-
JIETENBCTBYET O €ro JKM3HEHHOM HeOIaromnoiyyny,
KOH(IUKTaX, OBITOBOI HEYCTPOCHHOCTH W O APYTUX
TpyaHOCTsX. OCOOEHHO 3TO Kacaercs JIUIl ¢ KPHUMH-
HaJIbHBIM TponuTbIM. Tak, cortacHo 3akoHy YKpauHbI
«O conupanbHOM aJanTalyy JINI, OTOBIBAIOIIUX WIIH
OTOBIBIINX HaKa3aHUE B BHJE OIPaHUYEHHS CBOOOJIBI
WM JIMIICHUS CBOOOIBI HA ONPENEICHHBIA CPOK» [6]
rOCyIapcTBOM 00eCIeYrBaeTCs OCYIIECCTBICHUE KOM-
IJIEKCA MEPOIPUATHH 110 CONEHUCTBUIO B TPYIOYCTPOK-
CTBE OCBOOOXKICHHBIX JIUII; TIOBBIIICHHE KB (prKa-
UOHHOTO YPOBHSI WM MEPEKBATU(PHUKALIUSI 0CBOOOXK-
JIEHHBIX JIML[; TIPEIOCTABICHUE CIIeUATNCTaMH LEH-
TPOB COIMAIFHOM aJaNTaly U IIEHTPOB COLMATBHBIX
CITy>KO IUIsl CeMbH, JIeTel W MOJIOAEXKH IICHUXOJIOTH-
YECKHX, COIMAJIBbHO-TIEJarOTHYeCKNX, COILHAIBHO-
MEIUIUHCKUX, COIMAIbHO-3KOHOMUYECKUX, FOPUIH-
YeCKHX U UH(POPMALIMOHHBIX YCIIYT JIUIaM, OTOBIBaB-
IIMX HaKa3aHUe B BUJIE JUIICHUS CBOOOMBI U IIp.

Meps! connaabHONH OMOIIM — TPYAOYCTPOHCTBO,
yiydlleHue OBITOBBIX YCIIOBHUI, M3MEHEHHEe o0pasza
KHU3HH ITyTEM MOBBIIIEHUS COLMANBHOTO CTaTyca, 00-
pa3oBaHus, NOITYYECHUE IPECTHKHOMN CIIEIIMaIbHOCTH,
JICYCHUs, YCTAHOBIICHHUS TTOJIE3HBIX KOHTAKTOB, BBIOO-
pa JKU3HEHHBIX MEPCIEKTUB U TOMY MTOJJOOHOE.

B 2015 rogy Ilpesunentom YKpanHbl ObUT IPUHAT
VYka3 «O JOMOJHUTENBHBIX Mepax MO COIHaTbHON
3alIUTe YYaCTHUKOB aHTHTEPPOPUCTUYECKOM orepa-
IUI», B KOTOPOM 0053a7 TOCYIapCTBEHHBIM aIMH-
HUCTpaIUsIM 0e30TiIaraTejIbHO: BBECTH PaboTy Telie-
(OHHBIX «TOPSYMX JIMHUKY JJISI OKa3aHUsI KOHCYJIb-
TaTUBHOM TMOMOIIM YYaCTHHUKaM aHTHUTEPPOPUCTHYE-
CKOM OIlepalnu U 4jIeHaM UX CEMEH, IPEA0CTaBICHUS
MM COOTBETCTBYIOIIUX YCIYT MO MPUHITUITY «EAUHOTO
OKHa», a TAaKXKe COIMATBHBIX U MEIUIMHCKUX YCIyT
C BBIE3ZIOM B MECTa IIPOKUBAHUA IEMOOMITN30BaHHBIX
BOCHHOCITY’)KAIllUX; CHOCOOCTBOBAaTh IPUBICYEHHUIO
BOJIOHTEPOB, BOJOHTEPCKUX OpraHM3aldid K Mepo-
MPUATHUSAM TI0 COIMAJIFHON peadWinTaluy U ajamnTta-
[IUM YYaCTHHKOB aHTUTEPPOPHUCTHUECKON OIEpalny;
pPEmIUTh C YYacTHEM COOTBETCTBYIOIIMX OPTaHOB
MECTHOTO CaMOYIIPaBJIeHHS BOMPOCHI OTHOCHUTEIHHO
MIPUHATHSL PETHOHATBHBIX MPOTPaMM IO MEIUIHH-
CKOMY, COIIMAJIbHOMY 00€CIICUeHHIO, aIalTalluH, TICH-
XOJIOTHYECKOW peadriIuTauy, npodeccHOHaTbHOM
MOATOTOBKH (MIEPENOATOTOBKH) YYacCTHUKOB aHTH-
TEPPOPUCTUIECKON ONepanuy M MperyCMOTPEHHE B
MECTHBIX OIOKETaX pacxXolOB Ha WX BBITOJHEHUE;
aKTUBU3UPOBATh HAa COOTBETCTBYIOUIEH TEPPUTOPHUU
paboTy 1Mo 00ecre4eHnI0 PEAOCTABICHUS YIaCTHU-
KaM aHTUTEPPOPUCTHUECKON OIEepalii MOMOIIN 0
PEIIEeHNIO BOIPOCOB, CBA3AHHBIX C UX JICUSHUEM, pea-
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OunuTanyel U CONMabHOM ajanTareii, co3maB JuIst
9TOTr0, B YaCTHOCTH, HEHTPHI IMOMOINN YYaCTHHUKaM
AHTUTEPPOPUCTUUCCKOM OIepaluyd Kak BCIIOMOTa-
TCJIbHBIC OpPTaHbl U IMPUBJICKAA K ICATCIbHOCTU TAKUX
[IEHTPOB IMPECTaBUTENEH 00IEeCTBEHHOCTH [7].

[IpuHyXIeHUe Cco3maeT Il JMIa HeOIarompu-
STHBIC TOCIEACTBUSA (PU3MUCCKOT0, MaTepUaTbHOTO
N TEXHUYECKOI'O XapakTepa. Ha IMPpaKTUKE HIMPOKO
NIPUMEHAIOTCA TaKue MEPBI IPUHYKICHUSI Ha KPUMU-
HOTEHHOE TOBEICHNE, KaK MPOQIIAKTHYECKUH KOH-
TPOJIb, OCYLIECTBIIIEMBII IPABOOXPAHUTENBHBIMU Op-
TaHaMH NN 06HIeCTBeHHOCTI)IO 110 MECTY JKUTECJIBCTBA
WH y4aeObl TUIa, aAIMUHUCTPATUBHBINA apecT U afMH-
HUCTpATHUBHOE 3ajiep KaHue, mTpad, 3aKTF0YeHHE IO
CTPaxy, yCTPOUCTBO B MPHEMHUKH-PACTIPENETUTEIN
JUTS B3POCTIBIX W HECOBEPIICHHOJETHUX, MpeKpaIle-
HUE OpOMSDKHWYECTBA W TIONpOINaiHMYecTBa, Oec-
MIPU30PHOCTH, IPOCTUTYIIUH, HAPKOMAHHH.

BoiBoabl. [lonpIToXKHBasT BEIIICH3IOKEHHOE, CIIC-
IyeT 3aMeTHTbh, BAKHOE 3HAYCHHE MMEET pa3paboTka
KOHIETIINH TOCYTApPCTBEHHOW TONWUTHKH B OOJIACTH
KOHTPOJIS 32 BOOPYKEHHEM, KOTOpast TOJDKHA OTPaXKaTh
COBpPEMEHHOE COCTOSTHHE M TEH/IEHIINN Pa3BUTHA 000-
pOTa OpyKusi, KOMIUIEKC Mep 110 TIPEIYTIPEKIACHUIO ETO
HE3aKOHHOTO 000pOTa, PACCUUTAHHOTO Ha JJTUTENb-
HbII niepuoa. TOJNBKO HaJIM4YMEe MPEAsiaraeMoro pyko-
BOJISIIIIETO JTOKYMEHTA MO3BOJIUT KOHIIEHTPHUPOBAHHO,
IeJIEHAITPaBICHHO YCTPAHATh HETaTUBHBIE (PAKTOPHI B
JTAaHHOW O0JIacTH W 00SCIIEUUTH B OOIIECTBE YCIOBHUS
JUTSL €70 HOPMATBHOTO (PyHKIIMOHUPOBAHKSI.
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OBILNEMHWPOBOE USMEPEHHUE ITPECTYIIHOCTHU B COEPE
HEJPOITIOJB3OBAHMUA: ITPOABJIIEHNUA U KPUMWHOI'EHHBIE CBA3HU

Makcum MAKCUMEHIIEB,
KaHJIUJAT SKOHOMUYECKHUX HayK,
XapbKOBCKUN HAIMOHAJIBHBINA YHUBEPCUTET BHYTPEHHUX JEII

Crarpsl OCBSIIIEHA aHAIN3Y NPUPOABI, (PEHOMEHA MPECTYITHOCTH B chepe HEeAPOIOIB30BaHMS U COITYTCTBYIOLIMX i
yrpo3. YCTaHOBJICHO, YTO 3TOT BHUJI MPECTYIHOCTH XapaKTEePU3yeTcs BBICOKUM YPOBHEM H €KETOXHBIM IPUPOCTOM B 5—7 %
B TEUCHHUE TOCJIEAHNX AecsATH JeT. OHa onupaeTcs Ha Pa3BUTYIO KPUMHUHAIBHYIO CHCTEMY CHA0XKEHHS, 00eCIIeUCHNS TPaHC-
KOHTHHEHTAJIBHOTO JIBH)KCHHUS TOJIE3HBIX HCKOMAEMbIX. BBISBICHBI 3JIEMEHTHI KOHBEPI€HIIMH PECTYITHOTO HEAPOTIOIB30-
BaHUS C 5KOHOMUYECKUMHU U MOJIMTHYECKUMHU KPUMUHAIBHBIMH ITPAKTHKAMHU, a TAKOKe C HApKOIIPECTYITHOCThIO, TOPTOBJIEH
JOIbMH, padcTBOM. DUKCHPYIOTCS CBSI3M HE3aKOHHOH TOOBIYM TOJIE3HBIX MCKOMAEMBIX C AESTEILHOCTBIO TEPPOPHCTHYE-
CKUX OpTraHU3ali, HE3aKOHHBIX BOOPYKEHHBIX U BOCHU3HUPOBAHHBIX IPYTIIL.

Knrwouegwie cnosa: nedpononvzosanue, nonesHvlie UCKOnAemble, OKpyICaowds cpedd, NoIumuKa, IKOHOMUKA, Npecniyn-
HOCMb.

GLOBAL MEASUREMENT OF CRIME IN THE SPHERE OF SUBSOIL USE: MANIFESTATIONS
AND CRIMINOGENIC LINKS

Maksym MAKSYMENTSEYV,
PhD in Economics, Degree-Seeking Student
of Kharkiv National University of Internal Affairs

The article is focused on the analysis of nature, phenomenon of crime in the sphere of subsoil use and the associated
threats. It has been established that this type of crime is characterized by a high level and an annual increase of 5-7% over
the past ten years. It relies on a developed criminal supply system, ensuring the transcontinental movement of mineral
resources. The elements of the convergence of the criminal subsoil use with economic and political criminal practices, as
well as drug crime, human trafficking, slavery have been revealed. The links of illegal mining of mineral resources with the

activities of terrorist organizations, illegal armed and militarized groups are recorded.
Keywords: subsoil use, mineral resources, environment, politics, economics, crime.

chynﬂenue. IIpectymHOCTh B cepe HETPO-
TOJTE30BAHMS SIBIIAETCS OHUM U3 HCTOYHHUKOB
MTOJTUTHYECKON TeCTA0MITN3aIINH KaK PErHOHAIBHOTO,
TaK ¥ TI00ATFHOTO XapakTepa. M3BecTHO, 4To cTpeM-
JIeHNE K TOJTYYEeHHIO MOCTyNa K MPUPOAHBIM Oorar-
CTBaM Hellp, B YaCTHOCTH YIJIEBOAOPOAAM, a TaKKe
PEeIKHM MeTajliaM, aliMa3aM CIOCOOCTBYET pa3BsI3bl-
BaHHMIO BHYTPCHHHX (TPaKITAHCKHUX) U MEXTocymap-
CTBEHHBIX BOOPYKEHHBIX KOH(MIMKTOB, CO3IAHUIO U
mofAep KaHnio  (OYHKIIMOHUPOBAHUS TEPPOPHCTHYE-
CKMX OpraHu3aIuil, Kak ()akTOPOB aCCHUMETPUYHOTO
BO3ZICHCTBUS Ha TPAaBUTENHCTBA PA3INYHBIX CTPaH,
MEeXIyHapOJHbIE OpraHu3anmuu. Takum o0pazom,
MIPECTYITHOE HEIPONOIh30BaHNE TPENCTAaET BeChMa
cnenupuIeckuM  KPUMHUHAThHO-KPUMUHOTEHHBIM
(heHoMeHOM, TpeOyrOMMM YTIyONEHHOTO HAYYHOTO
M3ydeHus1, pa3paboTKi HEOPAMHAPHBIX MEp CHCTEM-
HOTO MPOTHBOAEHWCTBUS Ha OOIIEMHUPOBOM ypPOBHE C
COOTBETCTBYIOUICH NPOEKIMEN Ha pEerMOHANIBHBIN,
rOCyJapCTBEHHBIN.
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Axmyanvnocms  uccnedoséanusn. llpodmemam
IIPOTUBOAEHCTBUS NPECTYHHOCTH B cdepe Hempo-
nosib30BaHus nocesmeHbl Tpyasl C. b. baxmynosa,
A. B. Bunorpanosoii, C. b. I'aBpuiua, T. B. Kopasiko-
BoH, B. K. Marsuituyka, H. B. Herecsl, I. C. Ilonu-
myka, U. B. Ilonosa, B. M. Ilpucsxuoro, 0. A. Typ-
noBoil, A. M. lllyneru u apyrux ydyeHslx. OtaaBas
JOIDKHOE CYIIECTBYIOIIMM HapaOOTKaM, B TO JKe
BpeMs CJeyeT NPU3HATh OTCYTCTBHE UCCIIEIOBAHUM
00IEMHPOBOTO M3MEPEHUs] NPECTYHHOCTH B cde-
pe HEAPOIOIb30BaHMS, YTO BBISBISIET MPOOET KaK B
KPUMMHOJIOTHYECKOM NOKTPHHE, TaK U B IPAKTHKE
COBMECTHOTO (MEXIYHApOIHOTO) MPEeXyNpekICHHS
9THUX MPECTYIUICHUSL.

Llenv cmampu 3axmo4aeTcs B ONMCAHUH U O0BsIC-
HEHHMY OCHOBHBIX IPOSIBICHUH MIPECTYIHOCTH B ce-
pe HeIpomoIb30BaHus B O0IIEMHUPOBOM HM3MEPEHHUH,
a TaKKe B BBUIBICHUM €€ CBS3€ll C MHBIMHM BHIAMH
MPECTYITHOCTH.

H3znoscenue ocnoenozo mamepuana. CornacHo
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omy6nrkoBaHHOMY B 2016 otdyera UnTepmona o co-
CTOSIHIM JKOJIOTUYECKOW MPECTYIMHOCTH 32 TOCTeI-
Hee JIeCATUIIETHE POCT 3TOTO BUA MPECTYITHOCTH CO-
cTraBmI He MeHee 5—7% B rof. DTo 03HA4YaeT, YTO IKO-
JIOTUYCCKUEC NPCCTYIIJICHUA, B TOM YUCJIC HEJICTAJIb-
Hast 100bIUa U peasu3aliys 30J10Ta, IPYTUX MOJE3HBIX
MCKOIIAeMBIX, BO3pacTaeT B JBa—TPH pa3a ObICTpee
miobansHOoro BBII [1]. Mudopmamus, coOpanHas
NuTtepnonom n OOH 1o 3K07I0THYIeCKON MPECTYITHO-
CTH BOOOIIIE 1 B chepe HEAPOTIOIH30BaHUS, B HACTHO-
CTH, CBHJIETEIILCTBYET O TOM, YTO ATO — MPUOBLIbHAS
JIeSITeIbHOCTD, OMHPAIOIIAsACA Ha XOPOIIo ChOpMH-
POBaHHYIO KpUMHHAIBHYIO cucTeMy cHabxenus. [1o-
CJIeTHSS BKITIOYAET B Ce0st MHOTOYMCIIEHHBIX ar€HTOB,
CIOCOOCTBYIOT TPaHCKOHTHHEHTAIHOMY IBVKEHUS
MTOJIE3HBIX MCKOTIAEMBIX.

Oco0bIif HHTEPEC MIPEACTABIISIOT CBA3H C APYTHUMH
BAJAMH TIPECTYIMHON NEATEIbHOCTH, OOIIEyToJOB-
HOM, MOJIUTHUYECKOM M IKOJOTHYECKOM MPECTYITHO-
ctu. Tax, 84 % w3 gncna onpomeHabx MaTeponom
MpeICTaBUTENeH HAITMOHAIBLHEBIX OIOPO ATOW OpraHu-
3alliid COOOMIA0T O KOHBEPIEHIIMH SKOJIOTHYECKON
MIPECTYITHOCTH BOOOIIIE W MPECTYITHOCTH B cepe He-
JIPOTIOIB30BAHNSA, B YACTHOCTH, C JAPYTHMH BUAAMU
OpraHU30BaHHOM MPECTyIMHOCTH [2].

B sToM KOHTEKCTe, Mpekae BCEero, CTOWUT 3aMe-
TUTBH TO, YTO CTEIIEHb OPTaHW30BAHHOCTH JKOJOTH-
YECKUX KPUMHUHAJIBHBIX MMPAKTHK CETOTHS TO3BOJISIET
WX paccMaTpuBarh Kak 2JI€MEHT TPaHCHAIIMOHATLHON
3KOJIOTHYEeCKO# TpecTynHocTH. 1o pe3ynbsraram uc-
cinemosanus JI. Ommora (L. Elliott) — 3To ogHO M3
CaMBIX OBICTPOPACTYIINX HANpPaBICHWA TpaHCHA-
[IMOHATIFHOTO TPECTYITHOTO MPEIITPUHAMATEIHCTBA C
BBICOKMMH JIOXO/IaMU W HU3KUM YPOBHEM PHCKa IS
TeX, KTO 3aHUMAaeTCs TOPTOBJIEH, KOHTpabaHIO# 1o-
JIE3HBIX UCKOTIaeMbIX. OTMeuaeTcsl BRICOKas CTETIeHb
muddepeHnranuy KpUMAHATEHOHN CTISITHaH3aIiN B
3aBHCHMOCTH OT BHJOB NMPHUPOIHBIX pecypcoB. llpu
5TOM TIOJYYE€HHBIE OT KPUMHWHAIBHBIX MPOMBICIOB
CPEICTBa HEPEAKO MCIOIB3YeTCs ISl TOTUTHYECKON
00pr0OBI. Ho — KOHCTaTHpyeT y4eHslid — B OTIANYHE OT
Ipyrux GopM TpaHCHAITMOHAIHHON MPECTYITHOCTH, B
OTHOIIIEHUH TPECTYIMHOTO HEIPOIOIh30BAHUS ITOKA
HET MEXIYHApOTHOTO IOTOBOPA O IPEAYIIPEKICHHH,
MIpeCceueHNH, IPUBJICYEHISI BAHOBHBIX K OTBETCTBEH-
HoctH [3, p. 87].

Kak u MHOTHE npyTHEe BUIBI SKOJIOTHYECKUX TIpe-
CTYIUICHHH, He3aKOHHAsI JOOBIYA MOJIE3HBIX HCKOTae-
MBIX CBfi3aHa C (DMHAHCOBBIMH TIPECTYIDICHUSIMH,
0c00eHHO ¢ Jeramu3anuel (oTMbIBaHNEM) meHer. Ha-
nmpuMep, Kak oTMedaercs B CTpaTermdeckoM OT4eTe
WuTepriona, komymOuiickue «HapKOOApOHBDY, KO-
TOpBIE KOHTPOIUPYIOT HE3aKOHHYIO 30JI0TONOOBITY,
Pa3BWIN CIOXKHBIM MEXaHU3M IPECTYIHOH AESITelNb-
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HOCTH, B KOTOpBIﬁ BOBJICUCHBI JUJICPBI U FOBCIIUPBI
n3 CIIA. MaBecTupoBanre B IparoiieHHBIE METall-
JIbI TIO3BOJIMJIO KapTEJIsIM OTMBIBATH IOJYYCHHBIC OT
HAPKOTIPECTYITHOCTH CPEIACTBA, YBEIMYMBATH CBOU
J0XO0IbI U IIOKYIIaTh OobIIe OpYyXWus, NOAOCPKUBATH
CHUCTCMHBIC aHTUITPABUTCIILCTBCHHBIC )IeﬁCTBPIfI, OKa-
3BIBaTh BOOPYKEHHOE CONPOTUBIICHHE [4].

B nepBom necsatunerun XXI B. BBICOKHE 1IEHBI Ha
30JI0TO 3HAYUTENILHO MOBLICHIN PEHTA0CIBHOCTh €T0
no6pram B cTpaHax JlarmHckoit Amepuku. B 1o ke
Bpems, CIIIA manu cTapT HOBOH KaMIIaHUH «BOMHBI C
HapKOTHKaMn», B yacTHOCTH B Komymbnn n Mekcurke
(«[mar Komymbun» u «anmarnsa Mepuasn»). 310
00CTOSTENIECTBO PE3KO CHHU3WIO PEHTA0EITHHOCTH
Hapkotpaduka n3 Jlarmackoit Amepuku B CIIIA. B
pe3ynbTare BO3HUKIN 3HAYUTENbHBIE CTUMYIBI IS
MPECTYIHBIX TPy, KOHTPOJIUPYIOMIUX TOPTOBIIO
HapKOTHKaMH, 9TOOBI TIEpeUTH Ha JO0OBIMy 30J10Ta, a
(hparMeHTapHBIN XapaKTep KyCTapHOH TOOBIYH 3TOTO
JparolieHHoro Metasuia B JlaTuHckoit AMepuke 3Ha-
YUTEITHHO OOJETYMIIO TaKyl0 KPIMHHAIBHYIO TUBEp-
cu(UKaIuio. DTH TPYIIIE OBICTPO MOHSIIH, YTO KOH-
TPOJHb HaJ OONBIIUMH 30JO0TOHOCHBIMHU 3aIlacamu,
YIOQJIEHHBIMA OT TIPaBUTEIHCTBA, TO3BOJIHUT MM CO3-
JIaTh OOJBITYO Map>Ky MPUOBLIN C TOPA3I0 MEHBITAM
puckoM [5]. B KoHITIe KOHITOB, TPaBUTENHCTBO KomyMm-
Omu mpu3HAIO, 9T0 0K0JI0 90 % 3070TOHOOBIBAOIITIX
KOMITaHHI paboTaroT HeleraasHo [6, p. 29].

ITomoOHOE M3MEHEHHE TPECTYITHOW CIEeITHaI3a-
MM OT HapKOOM3Heca K HE3aKOHHOW TOOBIYE 30J10-
Ta 0Ka3aJoCh HACTONBKO YCIEMIHBIM, 9TO B llepy u
KomymOun — KpyImHEUITHUX MTPOU3BOIUTEISIX KOKanHA
B MHpe — 00BEMbI HE3aKOHHOTO DKCIIOpPTa 30JI0Ta (B
JIEHE)KHOM IKBHBAJICHTE) YK€ IPEBBIMIAIOT 00HEMBI
dKCTIOpTa KokamHa. HecmoTpst Ha TO, 9TO MHPOBBIE
[IeHbl Ha 30JI0TO B TIOCTEIHWE TOIBI TOCTENEHHO
YMEHBIIIAINCh, OPTaHN30BaHHBIE TPECTYIHbBIE TPYI-
MUPOBKH TPOOIDKAIOT CTUMYJIHPOBATH PACIINPEHNE
€ro He3aKOHHOH JTOOBIYH.

Ha ceronnsiiauii eHb 10 JaHHBIM IIBEHIIAPCKON
HETPaBUTENBCTBEHHOW opranu3anun  «[mobanpHas
WHUIMATHBA TIPOTHB TPaHCHAIIMOHAIBHON TPecTyTI-
HOCTHY (manee — [ mobampHass MHAIHATHBA) OKOJIO 28
% 3onota, moosrToro B Ilepy, 30 % 305m0Ta, TOOBITOTO
B bomusun, 77 % — noOwiBaeMoro B DkBamope, 00-
nee 80 % — B Komym6uu, u 80-90 % BeHecyanbpckoro
30J10Ta MIMEET HeJeTalbHOE, MPECTYITHOE MPOUCXO-
knenue. K He3akoHHON JOOBIYH 30J10Ta IPHBIICYCHBI
COTHH THICSIY PaOOTHHKOB B JlaTWHCKOW AMepuke,
MHOTHE M3 KOTOPHIX KpaiHEe YSA3BHMBIM K (pakropam
TPYIOBOH IKCITyaTaIlMy, TOPTOBIIH JIOIBEMHU [5].

Becbma mHTEpeceH W OIBIT TOJEBBIX HCCIIEAO-
BaHWU [700anpHOW WHWITMATHUBEI, MPOBEICHHBIX B
deBpaie — mekadpe 2015 1. B Jlatuackolt Ameprke. B
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YaCcTHOCTH, ObIII OOHAPY>KEHBI Pa3BEeTBIEHHEIE CETe-
BBIC CBSI3M M@Ky OPTaHH30BaHHBIMHU MPECTYMTHBIMH
IPYIIUPOBKAMH, 3aHUMAIOLUIMMUCS HApPKOIPECTYII-
HOCTBIO M HEJPOIOJIb30BaHUEM, C TeppOpHCTHYE-
CKUMH TPYIIaMH, HETOCYJapCTBEHHBIMHU (pOHIAMH,
0aHKOBCKUMH YUYPEXKIECHHUSIMHU, KOTOPBIE OOJIeryaror
OTMBIBAaHHE JICHET, PEaM3alri0 KOPPYNIUOHHBIX
CXeM, MPUBJIEYCHHE MECTHOTO HaceleHHs K MpPUHY-
TUTEITBHOMY TpYyHy, Toprosie joneMu [5]. Cpenu
MpoYeTo, OBUIO BBISBICHO TAKXKE, YTO JIATHHOAMEPH-
KaHCKHE CTPaHbI C BBICOKUMH TEMITAMH HeJIErajbHOM
JOOBIYM 30JI0Ta SIBISIOTCS OJHUMHU U3 KPYHMHEHIINX
[IOCTABIIMKOB 3TOTO MeTajljla Ha OCHOBHBIE Iepe-
pabareiBatolie (TOpHO-000TaTUTEIbHBIC) 3aBOJbI B
takue ctpanbl, Kak llBeinapus u CILA, kotopsie
YAYYIIAIOT 30JI0TO I KPYIHEHIINX IOBETUPHBIX U
EKTPOTEXHUUECKUX KOMIaHui Mupa [5].

CoBeplIlieHHO SICHO, 4TO (DYHKIIMOHUPOBAHUE TI0-
JOOHBIX MEXaHU3MOB HE MOXKET 00XOIUThCS O€3 psiia
aKI[ECCOPHBIX, BCIIOMOTATENBHBIX KPHUMHUHAIBHBIX
npakTuK. K HUM OTHOCHTBCS TPEkIe BCEro KOppyIl-
LMs1, TOPTOBIIS JTFOABMHU, TPYAOBas SKCIuTyararus. Ha-
JIUYUE CBS3EH C MOJOOHBIMU MPECTYIUICHUSAMH IO
TBEPXKIAETCS U dKcrepraMu MHTeprona B MpoeKIuH
Ha OOIIEMHUPOBYIO TUIOCKOCTh HE3aKOHHOH J0OBIYM
IOJIE3HBIX UCKOIIAeMBbIX.

B Crparernueckom otyere MHTepmnona oTMedaeT-
Csl, YTO KOPPYIILIUS SIBISIETCS KIFOYEBBIM ITOCPEIHU-
KOM B TOProBJie HE3aKOHHO JOOBITHIMU ITOJIE3HBIMH
HCKOTIaeMBIMU 4epe3 OOIIyI0 pa3BETBIEHHYIO CETh
nocTtaBok. CyIIecTBOBaHHE KOPPYIILIMU B IMPaBOO-
XPaHHUTENBHBIX OpraHaxX MO3BOJSIET MPECTYITHUKAM
MOJYYHUTh HEOOXOMUMEBIE JOKYMEHTHI, TAKHE KaK JIU-
LIEH3UN WM pa3pelleHus], a Takke OOOWTH apecThl
vy u3bstus [4]. Ilpu aToM aHanM3 TEHIESHIIUN pac-
[IPOCTPaHEHHUs 3TOTO BU/Ia IPECTYITHOCTH AA€T OCHO-
BaHHMS YTBEPXKIATh, YTO JIOJDKHOCTHBIE JTUIIA TIPABOO-
XPaHHUTENBHBIX U APYTHX OPTaHOB TOCYIapCTBEHHOM
BJIACTH ABJISIOTCS] HE TOJNBKO MTACCUBHBIMH CyOBEKTa-
MU B KOPPYITIIHOHHBIX CXeMaX, HO U X aKTUBHBIMH
reHepaTopaMu, WHUIUUPYS WX (yHKIIMOHWPOBAHUE,
TpeOysT HEMPaBOMEPHYIO BBITOy OT CIIEHUAIBHBIX
CyOBEKTOB MPHUPOAOIONB30BaHMS. TaK MPOUCXOAUT
BBIPOXKJICHHE HE TOJBKO IMOJUTHUKU PAIOHAIBHOTO
MIPUPOJIOTIONB30BAHUS, HO M BCETO CEKTOpa rocynap-
CTBEHHOH IOCTHUIINH, YTO yTPOXKaeT CTaOMIBLHOCTH
Pa3BUTHS CTPaHBIL.

Hampumep, psaoM TOIKHOCTHBIX Ul B Manaii-
3un obecrieunBaeTcsi paboTa BeO-pecypcoB, aBTOPH-
3anMg Ha KOTOPBIX OCYIIECTBIISIETCS 4epe3 KOppyT-
[UOHHBIC MEXaHU3MBI, & CAMH OTH PECYPChI OTKPHI-
BalOT BO3MOJKHOCTH JOCTyNa K TOpPraM HE3aKOHHO
JOOBITHIMY TIOJIE3HBIMH MCKOTIAEMBIMH TIO 3aHUKEH-
HBIM I[eHaM. DTO 00CTOSITEILCTBO, IO OIleHKaM MH-
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TEpIoNa, CBUIETCIILCTBYET O TOM, YTO KOPPYIILIUS
[TyOOKO YKOpPEHEHa B TOPHOAOOBIBAIOIICH OTpaCiIy
aTo# cTpansl [4]. Kpome Toro, opraHuzoBaHHEIE ITpe-
CTYIIHBIE TPYNIIUPOBKH B psf€ a3HaTCKUX, a TAKXKe
appUKaHCKUX U JJATHHOAMEPHUKAHCKHUX CTpaH, opra-
HU3yOIIKe, obecreunBaromye (yHKIMOHUPOBAHHE
HeJIeTaTbHON MOOBIYM TOJIE3HBIX MCKOITAEMBIX, IMES
HaJIAXXCHHBIC KOPPYIIIMOHHBIC CBA3M C IIpaBOOXpa-
HUTENBHBIMA OpTaHaMH, TOTPAaHUYHON CITyKOOi,
TaMOXKHEH (B YaCTHOCTH, JJIS1 TPAHCIIOPTHPOBKHU J10-
OBITHIX TTOJIC3HBIX UCKOIIAEMBIX, HX DKCIIOPTA), 4aCTO
HCIIOJIB3YIOT 3TH CBS3M JIJISl OCYIIECTBICHHUS TOPTOB-
JI JIFONbMH, COAEHCTBUIO HEJIETaIbHOW MUTpaluu,
HE3aKOHHOH MepenpaBKy depe3 TPaHulLy.

OTH ke TPYIIIHI UCTOIL3YIOT HeJleTaIbHYI0 pado-
9yI0 CHJIY, IPUHYIUTENbHBIN TPYX IJI COBEPIICHHUS
MIpECTyIUIEHHH B cdepe Heapomnoias3oBanusd. [lpu
9TOM YCJIOBHSA TPY/Ia HE COOTBETCTBYIOT TPEOOBAHUAM
oe3omacHocTH. CaMu paOOTHI SBIISIOTCS TSHKEIBIMHU H
BPEIHBIMH JJIS 3A0POBBSA: Ype3MEepHas MPOIOIIKH-
TEIHHOCTh pabouero BpeMeHH, OTCYTCTBHE CPE/ICTB
WHJIUMBHUIYAJIBHON 3alllUThl, BO3JACHCTBUE TOKCHYE-
CKHX BEMIeCTB (TaKWX Kak PTYTh W 1p.), ciiabas WH-
(dbpacTpykTypa 1 T.II.

OtnenbHO B CTparerndeckoMm otdere MHTEpIiona
OTMEYaeTCsl, UTO HeJeTalnbHas JoObIYa XapaKTepu3y-
€TCsl MHTEHCUBHOM 3KCILTyaTalel JKeHIIUH 1 IeTeH,
YTO yMEHBIIAeT 3aTparbl Ha OIJlaTy Tpyaa. JTa Ka-
TEropHs cTapareie, mMaxTePoB, KaK MPaBUIIO, SBIIS-
IOTCS HEJETaTbHBIMH MHUTPAHTaMH, KOTOPBIX YacTo
MEPEeBO3AT KaK JKEPTB TOPTOBIH JIIOAbMH, CEKCYyallb-
HOHM SKCIUIyaTalliyl W TPUHYIUTEITHLHOTO Tpyaa [4].
YKkazaHHOE OOCTOSTENBCTBO HAIVISITHO CBUAETENH-
CTBYET O CBSI3W MPECTYIHOCTH B cdepe HeAPOIIONb-
30BaHU ¢ OETHOCTHIO, BEb KEPTBHI TOPTOBIIH JIOIb-
MH B OCHOBHOM TIOTIJIAf0T B pabCTBO M3-3a MOMBITKH
HaWTH CTpaHbI ¢ 6oIiee OMaronpUATHEIMA YCIOBHAMHA
KU3HU, HATHIHEM PaOOThI, TOCTYIIOM K COITMATEHBIM
Omaram. B 3TOM KOHTEKCTE I1e1eCO00pa3HO TOBOPHTH
0 COYETaHWH MEXaHU3MOB BHUKTHMH3AINN U KPUMH-
Hajm3auy (B KPUMHUHOJIOTHYECKOM CMEBICIIE 3TOTO
TepmuHa). TsHKENMOE WMYIIECTBEHHOE ITOJIOKEHHE
PabOTHHUKOB MPUBOIUT K MX BOBIICYEHUIO B MIPECTYTI-
HYIO JeSITeTbHOCTh, B 3HAYUTEIHHON CTENIEHH ITOBBI-
IIaeT PUCK CTaTh KEPTBOW TOPTOBIH JIIOABMHU.

Ha mecTHOM ypoOBHE, akIEHTHPYIOT JKCIIEPTHI
WuTepriona, sxomornveckasi MpecTyImHOCTh B IIEIIOM
1 B cdepe HEeOpONOIh30BaHUS, B YaCTHOCTH — allb-
TepHATUBa OETHOCTH I MAJIOUMYIIUX, YS3BHMBIX
cio€B HaceneHHUs. lIpecTyHbIe MPaKTHKH CIIOCO0-
HBI 00€CTIEYNTD JOTIONHUTENBHBINA, a HHOTIA U €I1H-
CTBEHHBII, HCTOYHUK 3apaboTka g HuX. [Ipecrym-
HBIE TPYMIIMUPOBKH YaCTO UCIONB3YIOT MOTPEOHOCTH
VSI3BUMBIX KaTeTOPHI MECTHOTO HACeJeHHs, TIPUBJIe-
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Kasg K KpUMHHAJIbHBIM JOOBIBAIOLINM IPOMBICIIAM B
0o0MeH Ha MPOJYKTHI MUTAaHUsA, BOAY WM JIEKapCTBa
[4].

Oco0eHHO OCTpPO 3aBUCHMOCTH MEXKIy BBDKH-
BaHHEM OeTHEHIINX CIIOEB HACEICHHS M UX BOBJE-
YEHHOCTBIO B SKOJOTO-KPUMHUHAJIBHBIE MPAKTUKH, B
YacTHOCTH, B c(epe HeAPOIoIb30BaHMs, HAOII0AACT-
cs B Takux crpaHax kak Comanu, Hurepus, D¢uo-
nus, banrnagem, bpasunus, Uaaus, Komym6us, rae
OpraHU30BaHHbIE MPECTYIHBIE TPYMIIBI CPEAU IPO-
Yero KOHTPOJIMPYIOT BOIOCHaOXeHue. B aTux crpa-
HaxX HaceJeHHe, )KUBYIIee B TPOIIMYECKUX IIHNPOTax,
9acTO MMEET JOCTYN K BOJIE HCKIIOUHTENbHO Yepe3
TaKHe MPeCTyIHbIE TPYIIIBL, YTO MPEeBpaIlaeT 3HaAYH-
TEJIbHYIO 4acTb MECTHBIX OOIIMH B BBIHYKICHHBIX
COYYaCTHHKOB MPECTYIHOTO HEAPOIOIb30BAHMS.
CHUMIITOMaTUYHBIM B 3TOM KOHTEKCTE TAaKXKE SBISET-
cs ¥ TO, 9TO TI0 JaHHBIM uccienoBanus JI. ['roussr (L.
Giiiza) 64 % 13 TeX, KTO BOBJICYCH B HENIOCPECTBEH-
HYI0 ((U3MYECKYI0) HE3aKOHHYIO M00bIUy 30JI0Ta B
Konmym6un, nmeroT numis HagaapHOE 00pa3oBaHue, a
20 % - He UMEIOT HUKAKOTO, SIBJISAIOTCA HEIPaMOTHBI-
mu [7, p. 42].

Ucxons u3 3Toro, CTOMT OTAaBaTh cebe OTYET U
B TOM, YTO TPECTYINHOCTHh B cepe HEAPOIOoIh30Ba-
HUs, Oyny4udn B OONBIIMHCTBE CBOEM NPOSBICHUSMU
KOPBICTH, PECTAET PE3YNIbTaTOM TUC(YHKINHU psiaa
WHCTUTYTOB 3KOHOMHYECKOH nestenbHOCTH. Iloka-
3aTeNIbHO TO, YTO ATOT BUJ MPECTYIIHBIX MPAaKTHK B
HauOOIbIIe CTENEeHN pa3BUBAETCS UMEHHO B CTpa-
HaX «TPEThETO MUPa», B KOTOPHIX YPOBEHb OETHOCTH
CBEpXBBICOK. Bripouem, BMosiHE MOHATHO, YTO MECT-
HBIM YpPOBHEM BOCIIPOM3BEJCTBA IPECTYMHOCTh B
cdepe HeAPOIOIb30BaHHs, KAK METACUCTEMHBIH (e-
HOMEH, HE OTPaHUYMBAETCS, a PAcIpOCTPaHsIEeT CBOE
(YHKIIMOHAILHOE BIMSHUE HA MOJUTHYCCKYIO chepy,
CHHTE3UPYSICh C TOJMTHYECKUMH KPUMHHAIBHBIMU
MPAKTUKAMHU.

Kpaiine yrpoxaromei siBisieTcsi TEHIEHUUs yKpe-
IUIEHUS CBSI3E€H HE3AKOHHOM JOOBIYH ITOJIE3HBIX UCKO-
MAEMBIX C JIEATENFHOCTHIO TEPPOPUCTHUECKUX Opra-
HU3aIlUi, HE3aKOHHBIMU BOOPYKEHHBIMH TPYIIIaMH,
MapaMUINTapHBIMU 00pa30BaHUAMH. Y YUTHIBAs KOH-
TPOJb HAJ CEKTOPOM TOPHOAOOBIBAIOMIEH MPOMBIII-
JIEHHOCTH B HEKOTOPBIX PETUOHAX, 3TH I'PYTIITbI HHTE-
TPUPYIOT IPUOBIIH OT JOOBIYU M TPAHCIOPTHPOBKU
MOJIE3HBIX MCKOMAEMBIX B MEXaHU3MBI IPYTHUX BUIOB
MPECTYNHOM JesTenbHoCcTH. HanpuMmep, o oneHkam
skcrieproB MHTEpnona, PEBOOIIMOHHBIE BOOPYKEH-
Hete cuibl Komym6un (FARC) ¢punancupyror He me-
Hee 20 % cBoelt MeATenbHOCTH MOCTYIDICHUSIMA OT
HeJeTabHOM 100bun 305ota U pryTH. CyIiecTBy-
I0T TaKke (akThl, CBUAETENLCTBYIOIIUE O TOM, YTO
Anp-11T1a6aad n [Iemokparndeckue Coro3bl COIO3HU-
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KOB HarmonansHO# apMuu OCBOOOXKIIEHUS YTaHIIBI
(ADF-NALU) pacipocTpaHWIIN CBOIO I€ATEINBHOCTh
Ha HE3aKOHHYIO TOOBIYY MOJIE3HBIX UCKOTIaeMbIX [4].

MHorouncieHHble HEroCyJapCTBEHHbIE BOOPY-
YKEHHBIE TPYIITHPOBKH, TEPPOPUCTUIECKUE TPYIIIILI U
OpraHM3aluy 00eCIeYMBAIOT CBOC (PMHAHCHPOBAHUE
3a CU€T OpraHU3alMu U KOHTPOJIS 3a HE3AKOHHOMU J10-
OBIueii oJIe3HBIX NCKOTTaeMbIX. OHH YKCIUTYaTHPYIOT
MPUPOIHBIE pecypchl (BKIIIOYAs 30J10TO, KOJTAH MU
anMasbl) B paiioHax koHGHKTOB. 1o omenkam Kon-
Tpreppopuctudeckoro ympasineHuss OOH (Pesomro-
s S/RES/2195 (2014)) ne menee 40 % Bcex BHY-
TPEHHUX BOOPYKEHHBIX KOH(IUKTOB MMEIOT CBS3b
¢ TpupoAHbIMH pecypcamu. OZHHM W3 OCHOBHBIX
MCTOYHUKOB (PMHAHCUPOBAHHS HETOCYIapCTBEHHBIX
BOOPY’KEHHBIX TPYIIHPOBOK, BKIIIOYAst TEPPOPUCTH-
JecKHe OpraHm3aIiy, Takux Kak Anb-Kawmnma, Jlmam
(«McmamMckoe TOCYnapCcTBO»), TATHMOOB U MIOBCTaHYE-
ckux rpym B Jlemokparudeckoit Peciryommke Konro,
SBIISIETCSl HE3aKOHHAsA J00bIYa TOJNE3HBIX HCKOIae-
MEIX [8]. ITogpobHO 3amokymeHTHpOBaH (Pe3omomms
S/2013/440 (2013)) MmexaHnU3M HeJETAILHOTO Tpadu-
Ka yIJI, 9YTO TMOATBEPIKAAET €r0 3HAYUTEIBHYIO POIb
B (DMHAHCHPOBAHUH TEPPOPUCTHUECKON OPTaHN3AINN
Anp-111a6aa6. B 2013 u 2014 rogax 00BEMBI TaKOTO
Tpaduka mocturamu 250 muH. gon. CIHIA exeromHo
¢ TEHACHIMEH K pocTy [9].

Hcnonr3oBanne AeHEr OT HE3aKOHHOW TOOBIYH
30/10Ta, HE()TH U APYTUX MPHPOIAHBIX PECYPCOB IO
CBOMM MacIiTabaM TIPEBOCXOANT TPaTUIOHHBIC
WUCTOYHUKH (MHAHCHPOBAHUS BOEHHBIX KOHQIWK-
TOB, MEXTYHaPOAHOTO Teppopu3Ma. MupoBas Kapra
HE3aKOHHBIX ITOTOKOB TOJE3HBIX HCKOMAEeMBIX, CO-
cTaBJicHHas pabouel TPYIION M3 YHciia SKCIEPTOB
WuTepnona, opranmsamun «Rhipto» (Hopeeskckuit
[EHTP TIO0ANFHOTO aHaNW3a W COTPYIHHUYECTBa C
OOH), I'mobGansHOW WHANIMATUBEI, MTOKA3BIBAET, UTO
HE3aKOHHAsl JKCIUTyaTalys TPUPOIHBIX PECYPCOB,
TaKMX KakK 30JI0TO, ajMa3bl, He()Th, YTONb SBIAETCS
caMoOil MOIIHOM O00mIel Kareropueit QGUHAHCHPO-
BaHUS BOOPYXCHHBIX KOH(IUKTOB, YIAEIBHBIA BeC
KOTOPOH B CTPYKType «OIOIKETOB» HE3aKOHHBIX
BOOPYKEHHBIX (DOPMHUPOBaHUI, TEPPOPUCTHIECCKIX
opraamzanuu gocturaet 38—40 %. Eme 26 % — ne-
3aKOHHOE HaJIOTOOOJIOKEHHE (BBIMOTATEIILCTBO) HE-
JIPOTIOIH30BAHNS HA TEPPHUTOPHUAX OCYIIECTBICHUS
(haKTHIEeCKOTO KOHTPOJISI TaKHUMH OPTaHU3alUsIMHU,
dbopmupoBarusIMu [2].

Hesakonnas moOprda He)TH ObLIA TIIaBHBIM FHC-
TOYHUKOM (uHaHCHpoBaHUs «lcimaMckoro rocymap-
ctBa» B 2014 u 2015 ronax. HezakoHHBIA 10X0A OT
HepTH TakKe WMeEeT pelraroriee 3HaYCHHE I Pu-
HAaHCUPOBAHMS BEAYIIUX KPUMUHAIBHBIX cered Jla-
TUHCKOW Amepuku, JIlusuu, Hurepumu [2].
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Kpome Toro, Henb3s Tak:ke 00OWTH BHUMAHHUEM U
TO 00CTOSTENLCTBO, YTO HEPEAKO C LIENBI0 YCTAaHOB-
JIEHUsI KOHTPOJI HaJl MECTOPOXKACHUSAMHU TMOJIE3HBIX
HCKOTIa@MBIX HHULIMUPYIOTCS JIOKaJIbHBIE (BHYTPUTO-
CYZIlapCTBEHHBIE) U MEKTOCYAAPCTBEHHBIE BOOPYKEH-
HBIE KOH(IHUKTHI, CTUMYJIUPYIOTCS BHY TPUTIOIHTHYC-
CKH€ TPOTHBOPEUHS, CO3JAIOTCS MPEANOCHIIKN IS
HaCWJIbCTBEHHOTO 3aXBaTa IrOCy/lapCTBEHHON BIACTH.
OnHUMH 13 OCHOBHBIX MOJIEPAaTOPOB TEUCHUS MOJ00-
HOTO PoJia KOH(IUKTOB SIBISIOTCS YaCTHBIE BOCHHBIE
KOMITaHUH, ACSITEIHHOCTh KOTOPHIX B PSJIE CIIydaeB
MOXKET paccMaTpUBaThCA B KOHTEKCTE COBEPIICHHUS
MIpeCTyIUIEHUN arpeccu (B TepMUHOJIOTHHM Pum-
CKOTO cTaTyTa MeXIyHapOoJHOTO YTOJIOBHOTO Cy/a).
Taxoke 3aMeTHM, YTO MPECTYIIIICHUS arpecCuy MOTYT
OBITH KaK CpeICTBAMU IS TOCTYIIA K IPUPOAHBIM pe-
CypcaM CTpaHbI-KePTBbI arpECCHH, TaK U 0ObEKTaMH
e€ o0ecrieyeHus 3a CUeT MPECTYIMHOTO HEAPOIOIb30-
BaHUS.

Bvi6éoowi. B pesynbrare npoBEIEHHOTO HCCIIENO-
BaHUS YCTaHOBJIEHO, YTO YKa3aHHBIA BHUJ MPECTYTI-
HOCTH XapaKTepu3yeTcs BBICOKHM YPOBHEM M €xe-
TOAHBIM TPUPOCTOM B 5—7% B TEUCHUE MOCICTHUX
necsaT JieT. KpoMe TOro BBISBIEHBI 3JI€MEHTHI KOH-
BEPreHIMH MPECTYIHOTO HEIPOIOIb30BaHUA C JKO-
HOMHWYECKUMH (B YaCTHOCTH, C OTMBIBAHHUEM JEHET,
[IOJTyYEHHBIX PECTYITHBIM ITyTeM) U MOJTUTHYECKUMU
MIPECTYNHBIMU MpakTUKaMu. JloObI4a TONIEe3HBIX HC-
KOTIaeMbIX OINHpAeTcs Ha Pa3BUTYI0 KPUMUHAIHHYIO
crcTeMy CHaOXeHUs, 00eCTiedeHUs] TPAaHCKOHTHHEH-
TaJHHOTO ABIIKEHUS TOJE3HBIX MCKOMIAeMBbIX, ITO3BO-
JISIeT paccMaTpUBaTh MPECTYITHOE HEIPONOIB30BAHUS
KAK 2JIEMEHT TPAaHCHALIMOHAJIBHOU IpecTynHocTU. B
CTPYKTYpe e TIOCJIeqHell oTMedaeTcs CMeIleHne
KpPUMHUHAJIBHOM CIielManu3aluy OT HapKoOM3Heca K
He3aKOHHOHM noObrue 3omota. B Ilepy n Komym6un
00bEeMbI HE3aKOHHOTO 3KCITOPTA 30J10Ta (B ACHEKHOM
9KBUBAJICHTE) MPEBBIAIOT 00BEMbI IKCIIOPTA KOKaH-
Ha. HecMoTps Ha TO, 4TO MHPOBBIE IIEHBI HA 30JI0TO
B TOCJIEIHNE TOABI MOCTENEHHO YMEHBIIAINCh, Op-
TaHW30BaHHBIE TPECTYITHBIE TPYNIUPOBKU IMPOIOI-
AT CTUMYJIMPOBATh PACIIMPEHUE €r0 HE3aKOHHON
IOOBIYH.

OpraHn3oBaHHbIE MPECTYIHbIE TPYNIHPOBKH B
psijie a3uaTcKuX, a Takke apUKaHCKUX U JIATWHOA-
MEpHKAHCKHUX CTpaH, KOTOPBIE OPraHU3yIOT, 00ecte-
YUBAIOT (PYHKIIMOHUPOBAHUE HEJICTaIbHOM TOOBIUN
ITOJIE3HBIX MCKOMAEMBIX, UMES HaTaKEHHBIE KOPPYTI-

IMUOHHBIC CBA3U C ITPABOOXPAHUTCIILHBIMU OpTraHaMHu,
MTOTPaHUYHOH CITyK00H, TAMOXKHE!, 9aCTO UCIIOB3Y-
IOT 3TU CBA3U [JIs1 OCYIIECTBJICHUSA TOPIOBJIM JIFOOb-
MH, HE3aKOHHOM MEePETPaBKU Yepe3 TPaHUIly. DTH Ke
TPYyMITBl MCTIONB3YIOT HENETaJbHyl0 pabouyro CHily,
NPUHYAUTEIBHBIN Tpyd Ul COBEPLUEHUS IPECTY-
IeHui B cepe HEmpOommoIp30BaHUS. YCTAHOBIICHEI
CBSI3M HE3aKOHHOM ,ZIO6I)IT-II/I IIOJIE3HBIX HCKOIIa€MBbIX
C IEATENbHOCTBIO TEPPOPUCTUIECKUX OpPTaHM3ALNH,
HC3aKOHHBIX BOOPYXCHHBIX W BOCHHU3HWPOBAHHBIX

rpyIm.
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UCCJIEJJOBAHUE JOKA3ATEJIbCTB B CYJE ATIEJUIALIMOHHO
NHCTAHIHUHU B YT'OJIOBHOM INPOU3BOACTBE YKPAUHBI

Enena COJIJATEHKO,
KaHIUIaT FOPUANYECKUX HAYK, JOLIEHT,
npogeccop kadeaprl yroJoBHOTO Mpolecca
JIHEenponeTpoBCKOro roCyAapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX €T

Asexcannp FOHAIIKHM,
KaHAUAAT IOPUIUYECKUX HAYK, JOLEHT
JIOLICHT KadeIpbl YaCTHOW OXPaHHOU ACITEIbHOCTH
3amopoKCKOro HAITMOHATEHOTO TEXHUYECKOTO YHIUBEPCUTETA

B crarbe paccMarpuBaroTCs 0COOEHHOCTH UCCIIEAOBAHUS JOKA3aTEILCTB B CYJIE Alle/UISIIUOHHON HHCTAHIIUK B YTOJIOB-
HOM TIPOU3BOJICTBE. YKa3bIBAETCS HA TO, YTO BBEJCHHAS B 3aKOHOIATEILCTBO YKPAUHBI MOJIEITb AlEIUISIIIMOHHOTO MPOU3BOJI-
CTBa HYX/IA€TCs B COBEpIIeHCTBOBaHMH. Cpein MPoOIIeM HCCIIEI0BaHUSI I0OKA3aTeIbCTB CYOM aleUIIIHOHHON HHCTAHIINU
CJIE/lyeT OTMETUTh OTCYTCTBHE YETKOTO JITOPUTMA JACHCTBHUIL, YTO HETaTUBHO BIIMSET HA OIHO3HAYHOCTH (hOpMHUPOBAHUS
BHYTPCHHETO y6e)KI[eHI/IH cyﬂef/i aHeHJ'[S[HHOHHOﬁ HMHCTAHIMU U HE MTO3BOJIACT OKOHYATCIIBHO AaTh OTBET HA BOIIPOC O IIpaBo-
CYAHOCTH (HETPaBOCYIHOCTH) 00XATOBAHHOTO CyIeOHOTO PEIICHHSI.

Knrouegwie cnosa: cyo aneinsiyuoHHON UHCIMAHYUY, ANeLTAYUOHHOE NPOU3800CBO, OOKA3bIBAHUE, UCCLe)08aHUe 00-
Ka3amenbCme, OYeHKa 0OKA3AmenbCms.

Articolul se refera la particularitatile investigarii probelor in cadrul curtii de apel in cadrul procedurii penale. Modelul de
procedura de apel introdus in legislatia Ucrainei trebuie imbunatatit. Printre problemele de investigare a probelor de catre
curtea de apel este de remarcat ca nu existd un algoritm clar de actiuni care afecteaza in mod véadit neclaritatea formarii
convingerilor interne ale judecatorilor instantei de apel si nu permite sa se raspunda definitiv intrebarea despre justitia (ne-
dreptatea) deciziei judiciare contestate.

Cuvinte-cheie: Curtea de Apel, procedura de recurs, demonstrarea, studiul probelor, examinarea probelor.

INVESTIGATION OF EVIDENCE IN THE COURT OF APPEAL IN CRIMINAL PROCEEDINGS
OF UKRAINE
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The article deals with the peculiarities of the investigation of evidence in the court of appeal in the criminal proceedings.
The model of appeal proceedings introduced in the legislation of Ukraine needs to be improved. Among the issues of inves-
tigation of evidence by the court of appeal, it is noteworthy that there is no clear algorithm of actions that adversely affects
the unambiguousness of the formation of the internal convictions of the judges of the appellate instance and does not allow
to finally answer the question about the justice (unrighteousness) of the challenged judicial decision.
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I I 0CTaHOBKA npoodaemsl. [Ipobremsl peanu- HBbIE TIPEJIOKEHHS] YKa3bIBalOT Ha HEJOCTATOYHYIO
3aIiy ACHCTBYIOIIETO YTOJIOBHOTO MPOIEC- 3¢ (heKTHBHOCTH CyneOHON CHCTEMBI W KOHTPOIIA B
CyallbHOTO 3aKOHA, MHOTOYHCIICHHBIE 3aKOHOTIPOSKT- YTOJIOBHOM  CYIOTPOU3BOACTBE, (POpPMANTH3AIUIO
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rpoliecca MPUHATHS COOTBETCTBYIOUIUX MPOIECCY-
aJbHBIX pEIIeHHH. DTO TakKe MOXET CBUAETEINb-
CTBOBAaTh O TOM, YTO Tpolecc peOPMHUPOBAHUS UH-
CTUTYTa CyAeOHOTO KOHTPOJSI MPOAOIIKAETCS, UIET
MOUCK MyTeill ero COBEpIIEHCTBOBAHMS, CO3JaHUS
JOCTYMHOH U 3(PQPEKTUBHONW CHUCTEMBI CYIOTPOH3-
BOJICTBA, COOTBETCTBYIOIIEH E€BPONEHCKUM LIEHHO-
CTSIM M CTaHAapTaM 3aIUTHI IIPaB YeJIOBEKA.

AKTyaJIbHOCTh TeMbl HccjegoBanusa. OnHoM
13 TapaHTUil 00eCIeUYeHHs 3allUThl MPaB U CBOOO
rpakJaH YKpauHbl B yTOJIOBHOM CYAOIIPOU3BOJICTBE
BBICTYIIa€T BO3MOKHOCTH aleJUIILIMOHHOTO 00Xa-
JIOBaHMSI PELICHHUN CYIOB IIEpPBOM HMHCTAaHLUHU, HE
BCTYNMBIIMX B 3aKOHHYIO CHJIy, U PacCMOTpEHHE
3TOM 00kl aNeUIAIIMOHHBIMH CYaMHU.

YuuteiBasg 3TO, Cl€qyeT OTMETHThb, YTO KOH-
TponbHas (YHKIHS Cyla aneJUISIHOHHONW HHCTaH-
ouU TpedyeT IIyOOKOro M3yuYeHHsS W KaueCTBEHHO
HOBOTO OCMBICIICHHS, HENbI0 KOTOPBIX SIBISIOTCA
COBEpIICHCTBOBaHNE W TOBBIMIeHHE 3()(HEKTHBHO-
CTH aneJISUOHHOTO TPOU3BOJICTRA.

Cocrosinue wucciaegoBanus. TeopeTnyeckoii
0a3oil JUIsi M3y4YeHHsI BOMPOCOB AIEJUISIIUOHHOTO
MIPOU3BOJICTBA SBJSAIOTCS HAy4yHBIE HCCIIEIOBaHUS
1o npoOnemMaM JOKa3bIBaHUS HA CTAIUSAX MEPECMO-
Tpa CyneOHBIX PEIICHUH, BHIMOJIHEHHBIX HA OCHOBE
npouuioro 3akoHonarenscTBa (B.b. Anekcees, B.U.
T'onuapenko, M.M. I'poasunckuii, A.H. Komnsesa,
H.II. Ky3uenos, I1.A. Jlynunckas, M.M. Muxeenko,
H.M. Ilepetsteko, H.H. ITonstaCcKmit u ap.). Coeru-
aJTBHBIX WCCIEAOBAaHUN MO JaHHOW MpoOieMaThke
MIPOBOAMIIOCH O4eHb Majo. OmyOINKOBaHBI TOIBKO
OTJEeNbHBIE HayYHBIE TPYAbl, B KOTOPBIX YAEISIETCS
BHUMaHHE CIeIU(UKe JOKa3bIBaHUS B CY/IE arlels-
unonnoit mHctanuu (H.P. bo6euko, H.B. Kuren,
C.A. KoBanpuyk, B.11. Mapunus, B.1. Caunuenko
U Jp.).

eablo U 3a1a4eid CTATbHU SBIACTCA YCTaHOBJIE-
HUEe MpOoOJIeM HCCIIeI0BaHUs JOKA3aTENbCTB B CyHe
aneJUIIUOHHOW WHCTAHIIMM B YTOJIOBHOM IIPOM3-
BOJCTBE YKpauHBbI.

H3noxenne OCHOBHOTO MaTepuaJa. Armen-
JSALUMOHHOE IPOU3BOJICTBO — CTaJUs YTOJOBHOTO
mporiecca, B KOTOPOH CyJ BBICIIEH WHCTAHIUHU TIO0
aneIUISIIMOHHBIM KaJ100aM y4aCTHHUKOB YTOJIOBHOTO
MIPOU3BOJICTBA B IIPELyCMOTPEHHOM 3aKOHOM TTOPSI-
Ke TepecMaTpuBaeT cylAeOHbIe pelIeHus cyaa mep-
BOM MHCTaHIIWW, HE BCTYIIMBIINE B 3aKOHHYIO CHIY.
Lenpio ameniasnuOHHOTO MPOU3BOACTBA SBISETCS
o0ecriedeHre HCTPABICHUS BBIIIECTOSIIIUM CYAOM
OmnOOK W HapyIIeHHH TpeOOBaHMWIl 3aKOHA, TOIY-
IIEHHBIX B XOZ€ A0CYAeOHOT0 paccieI0BaHus U IPo-
M3BOJICTBA B Cy/I€ IEPBOIl MHCTAHIINH, OOeCcIIeueHre
MpaB ¥ OXPaHAEMBIX 3aKOHOM HMHTEPECOB YYACTHH-
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KOB YTOJIOBHOTO CYIOIPOHM3BOJCTBA, yTBEPIKICHHUE
3aKOHHOCTH U CIPABEATHUBOCTU B YTOJIOBHOM CYJIO-
npousBojacTse [1, c. 338].

Cormacuo 4. 4 ct. 31 YIIK VYkpaussl, yroioBHoe
MPOU3BOJICTBO B AIEIUISIIUOHHOM MOPSIIKE OCYIIECT-
BISIETCSI KOJIJIETHAIBHO CYIOM B COCTaBe HE MEHee
Tpex MpOoQecCHOHANBHBIX CyAeH W MPOU3BOIUTCS
COTJIACHO TpaBWJIaM CyAeOHOro pa3OupareiabcTBa B
cyne nepBoit nactanuu (crarbu 342-345 Komekca)
C y4eToM 0coOeHHOCTEH, TPelyCMOTPEHHBIX TIIaBOH
31 VIIK VYkpawnsr [2].

Kak mpaBuio, cya aneuisiiuOHHOW WHCTaHIIUU
repecMaTpuBaeT CyAeOHbBIE pelIeHus cyaa HMepBOU
WHCTAHIMU B TIpeJenax aneUSIIHOHHON KaloObl.
ATICINIAIUOHHABIA CyJl BIIPaBE BBIUTH 3a IIPEIEIBI
aneIUIIIUOHHBIX TPEOOBAaHUH TOJIBKO B CIEAYIOIINX
CIydasx:

1) ecam He yXyamaeTcs MOJOKEHHE OOBHHIEMO-
TO;

2) ecnu HE YXYIIIAETCs TMOJ0KEHHUE JUIIA, B OT-
HOIIIEHWH KOTOPOTO PEeIIajCs BOMPOC O MPUMEHEHUHN
MPUHYAUTEITHHBIX MEP MEAUIIMHCKOTO UITH BOCTIUTA-
TETFHOTO XapaKTepa;

3) Ipu HAJMYWHA OCHOBAHWM TSI TIPUHSATHS pe-
IIeHUS] B TIOJIB3Y JIMI, HE TOAABIINX AareJUISIHOH-
HyT0 kanoby. B TakoMm ciydae cym aneuIsInoHHON
WHCTAaHIIMU OOf3aH TIPUHATH pEIIeHHWE B TOIB3Y
3THUX JIUIL.

IIpu HanW4YUM COOTBETCTBYIOIIETO XOAaTalcTBa
YYaCTHHKOB YTOJIOBHOTO TPOW3BOZACTBA CyJ aredi-
JMAUAOHHOW MHCTAHIMU 00s3aH: TMOBTOPHO HCCIe-
JIOBaTh OOCTOATENHCTBA, yCTAHOBIEHHBIE B XOJE
YTOJIOBHOTO TIPOU3BOACTBA, PH yCIOBUH, €CIH OHU
WCCJIeIOBaHbI CY/IOM IIepBOI WHCTAHIIUN HE TIOJTHO-
CTHI0O WJIH C HapyIIeHUSIMH; HCCIEAO0BaTh JT0Ka3a-
TENBCTBA, HE WCCIENOBaHHBIC CyIOM IEpPBOW HH-
CTaHIIMH, TOJIBKO B CITy4ae, €CIIU MPU PACCMOTPEHUN
B Cy/ie TIepBOI HMHCTAHIIUH OBIJIO XOIaTaiCTBO 00 HC-
CJIeIOBaHWM TAKUX JOKA3aTeNIbCTB; NCCIEN0BaTh J0-
Ka3aTelbCTBa, CTABIINE U3BECTHBIMU TIOCIIE TIPUHS-
THUS pElIeHUs CyJIoM nepBoi uHcTaHuuu. [Ipu s3Tom
clenyeT UMETh B BHIY, UYTO TaKWe JI0Ka3aTeIhCTBa
MOTYT OBITh IPEJICTABIIEHB YYACTHUKAMH Cy/eOHO-
TO MPOM3BO/ICTBA WJIM UCTPEOOBAHBI CY/IOM NPHU Ha-
JUYNH COOTBETCTBYIOMIETO XOAaTaliCTBa y4acTHUKA
YTOJIOBHOTO MTPOU3BOJICTBA MPH MOJATOTOBKE K ared-
JSAUOHHOMY PacCMOTPEHHUIO.

[lo pesynapraraM ameymIsIMOHHOTO paccMOTpe-
HUS 110 ’kaJio0e Ha MPUTOBOP HIIH OTIpEIeNIeHHe Cyaa
MEePBOY WHCTAHIINY CY/[I alleJUISIIHOHHON WHCTaHIINN
BIIpaBe:

— OCTaBHTH IIPUTOBOP WIIH OTIPEJIeeHnEe 0e3 n3-
MEHEHUI;

— HU3MCHUTH HNPUTOBOP WJIN OIMIPEACIICHUC,
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— OTMEHUTH MPHUTOBOP MOJHOCTHIO WM YaCTHU-
HO U BBIHECTH HOBBII MPUTOBOD;

— OTMEHUTH pelleHHe MOJHOCTHIO WM YacTUY-
HO U NMPUHATH HOBOE pElIeHHE;

— OTMEHUTH MPHUTOBOP WU OMNpejeieHne U 3a-
KPBITh YTOJIOBHOE MTPOU3BOJICTBO;

— OTMEHUTH IPUTOBOP WM ONpejeeHue U Ha-
3HaYUTh HOBOE PacCMOTpPEHHE B Cyle MEepBOM HH-
CTaHIUU.

B cootsetcTBuu co cT. 409 YIIK Ykpauusi, ocHO-
BaHUSIMHU NI OTMEHBI WM HW3MEHEHHS CyAeOHOTO
pelIeHns SABJIAIOTCA: HEMOJHOTa CcyaeOHOro pas-
OuMpaTenbCTBa; HECOOTBETCTBHE BHIBOJIOB Cy/a, H3-
JIOKCHHBIX B PeIICHUH, PaKTUICCKUM OOCTOSTEINb-
CTBaM YTOJOBHOTO IPOM3BOJCTBA; CYIIECTBEHHOE
HapylIeHue TpeOOBaHUI YTOJIOBHOTO MPOLECCYyallb-
HOTO 3aKOHAa; HENpPaBUJIbHOE NPHUMEHEHHE 3aKOHa
YkpauHbl 00 YTOJIOBHOW OTBETCTBEHHOCTH.

Crnenyer Takxe OTMETHUTb, YTO CyAeOHOe pere-
HUE MPHU3HAETCSI COOTBETCTBYIOMIMM (PAaKTHYCCKUM
00CTOSATENBCTBAM YTOJIOBHOTO TPOU3BOJICTBA B CITY-
Yae, eClii B €r0 OCHOBY ITOJIOKEHBI BBIBOJBI, OCHO-
BaHHbIE Ha JOCTOBEPHBIX J0Ka3aTelbCTBaxX, HCCIIE-
JIOBaHHBIX HEMOCPEICTBEHHO BO BpEMsl CyIeOHOTO
pazouparensctBa. CyneOHOE pEIICHHE HE MOXKET
OBITh MPHU3HAHO COOTBETCTBYIOUIMM (AaKTHYCCKHM
00CTOSITENbCTBAM YTOJIOBHOTO MPOU3BOACTBA, €CIH
CyZIOM He MPOBEPEHBI U HE OIPOBEPTHYTHI JOBOHI B
3alUTy OOBHHSIEMOTO M HE YCTPaHEHBI COMHEHUS B
€ro BUHOBHOCTH, KOTOPbIE MOTJIM MOBIHATH Ha Mpa-
BUJIBHOCTh TMPUMEHEHHUSI 3aKOHa YKpaWHBI 00 yro-
JIOBHOM OTBETCTBEHHOCTH, a TaKXe Ha ONpeesIeHre
BHJIa HAKa3aHMS UM HAa IPUMEHEHUE IPUHYINTEINb-
HBIX MEpP BOCIUTATEIHHOTO MM MEIUIIMHCKOTO Xa-
pakrepa.

Kpome Toro, 4. 1 c1. 411 YIIK YkpauHnsl npeny-
CMOTPEHbI OCHOBAHMUS, IPU HAJINYUU KOTOPBIX MPHU-
TOBOp, ONpeEJeNIeHne CyAa MOJJIeKaT OTMEHEe WIIH
W3MEHEHHIO Ha OCHOBaHWH HECOOTBETCTBHS CyneO-
HOTO penieHust pakTHIeCKUM 00CTOATENbCTBAM YTO-
JIOBHOTO ITPOU3BOJICTBA:

1) BBIBOABI Cyaa HE TOATBEPKAAIOTCA JOKa3a-
TENbCTBAMH, HCCIIEJOBAHHBIMUA B XOJIe CYJEOHOTO
pa3buparensCTBa;

2) cya He MPHHSUT BO BHUMAaHHE JI0Ka3aTeIbCTRa,
KOTOpPBIE MOTJIM CYIIECTBEHHO TOBIHUATH HA €TO BBI-
BOJIBI;

3) mpu HaIMYMH TPOTHBOPEYUBBHIX JOKa3a-
TEIBCTB, UMEIOMINX CYLIECTBEHHOE 3HAueHWe s
BBIBOJIOB Cyla, B Cy[eOHOM pEIIeHWH He yKa3aHo,
royeMy CyJ IPHHSUI BO BHUMAaHNE OHH JOKa3aTellb-
CTBa U OTBEPT JIPYTHE;

4) BBIBOJIBI Cy/1a, M3JI0KEHHBIE B CyZIeOHOM pertie-
HUH, COACPIKAT CYyIIECTBCHHBIC MPOTUBOpeUns [3].

APRILIE 2019

Takum 06pazom, BOIPOCH! 00 UCCIETOBaHUH /10~
Ka3aTeJbCTB U MX OLEHKE B CyIe amneUIAIHOHHON
HWHCTaHIHHU SABJIAIOTCA CaMbIMH BECOMBIMU IIPHU IIPU-
HATUW NIPABUIIBHOT'O PCIICHMA.

PaccmarpuBast 3TH BOIIPOCHI, CIeNyeT Takxke 00-
paTuTh BHMMaHue Ha TO, 4To B YIIK VYkpanusl HeT
CaMOCTOSITEILHOM CTaTbH, IMOCBSIIEHHON 0COOEH-
HOCTSIM HCCIIEIOBaHMS JOKa3aTEebCTB B CyJIe ared-
NAMUOHHOW wHCTaHnuer. Cyy aneusIIuoHHON WH-
CTaHIIMK TPOBOJUT HCCJICIOBAHUS J10KA3aTEIbCTB
M0 TIpaBWJIaM, YCTaHOBIEHHBIMH CTaThsiMu 84-94
Konekca, ¢ yuerom 0coOeHHOCTEH, IPEIyCMOTPEH-
HbIX mraBoit 31 YIIK YkpauHsl.

IIpoBepka coOTBETCTBHS CyHeOHOTO peIIeHHs
(haKTUIECKUM 00OCTOSATEIHCTBAM YTOJIOBHOTO TIPO-
W3BOJICTBA MOXKET OBITH OCYIIECTBIICHA B TpoIlecce
JIOKa3bIBaHUA, KOTOpOE, coracHo 4. 2 c¢t. 91 VIIK,
MPOBOAMTCS MyTeM cOopa, IPOBEPKH U OIEHKH J0-
Ka3aTeJbCTB.

Kpome Toro, yunThiBasi MONOXKEHHE O TOM, HYTO
aneJUIIIHOHHOE PACCMOTPEHHE MPOXOAWUT IO Tpa-
BHJIaM CyIeOHOTO pa30uparellbcTBa B Cyae IEPBOM
WHCTAHIIUH, MOXXHO CJIeJaTh BBIBOMA, YTO METOIBI
W CpENCTBAa WCCIEAOBAHMS JJOKa3aTelbCTB OymyT
TOXIEeCTBeHHB. OpmHako cymaeOHOe pazdmpareisb-
CTBO B Cy/€ aNeJULSIIIMOHHON WHCTAaHIIUU HE JOJDK-
HO JyOnWpoBaTh WCCIENOBaHWE JIOKA3aTeIbCTB,
KOTOpO€ TPOBOIUIIOCH B CyAe MEPBON WHCTAHIIWU.
OHO MTOJDKHO OCYIIECTBIIATHCS B 00BheMe, KOTOPHIi
SBIIAETCS JOCTATOYHBIM M HEOOXOTUMBIM IS TPO-
BEPKH 3aKOHHOCTH W 000CHOBAaHHOCTH IPUTOBOPOB
WM OmNpeneseHnii, ¢ y9eToM TOBOJOB W TpeboBa-
HUH, TPUBEICHHBIX B alleJULITMOHHOM jkanobe [4, c.
244].

Taxxe ormetruM, uto B II. 18 IlocTaHoBieHus
Bepxosraoro Cyna Ykpawnsl ot 21.01.2016 roma B
nmenme Ne 5-249xcl5 cym o3Ha9aeT, 4TO HEMOCpeI-
CTBEHHOCTH MCCIIEIOBaHUS T0KA3aTEIbCTB SBISETCS
oOpaieHHoe B cya TpeOoBaHHE 3aK0HA 00 HCCIIEO-
BaHWW UM BCEX COOPAHHBIX B KOHKPETHOM YTOJIOB-
HOM TIPOM3BOZICTBE JOKA3aTENbCTB MTyTEM JOIMpoca
0OBHMHSIEMBIX, IOTEPIIEBIINX, CBUACTENEH, IKCTIepTa,
OCMOTpa BEIIECTBEHHBIX JO0Ka3aTelbCTB, OrJallle-
HUS TOKyMEHTOB, BOCTIPOM3BEEHUS 3BYKO3AINCH U
BHJICO3aIMMCH U T.II. JTa OCHOBA YTOJOBHOTO CYIO-
MIPOM3BOJICTBA IMEET 3HAYCHHE IS TTOJIHOTO BBISIC-
HEHHUsI 00CTOSITENIbCTB YTOJIOBHOTO MPOM3BO/ICTBA U
ero 00ObEeKTHUBHOTO pelieHns. HemocpencTBeHHOCTh
WCCJIeIOBAaHUS JI0KA3aTeIbCTB MO3BOJISET CyAy Haj-
JIeXKaITUM 00pa3oM MPOBEPHUTH UX (KaK KaKI0€ TOKa-
3aTeNbCTBO OTAENIBHO, TaK U BO B3aHMOCBSI3U C APY-
TUMU JIOKa3aTeNbCTBAMHU ), OCYIIECTBUThH UX OLIEHKY
MO KpUTEepUsiM, onpeaesneHHbpM B 4. 1 cT. 94 VIIK
Ykpaunsl, 1 chopMUPOBATH MTOTHOE M OOBEKTHBHOE
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MpeACTaBIeHnEe O (PAKTUUECKUX OOCTOSATEIIBCTBAX
KOHKPETHOTO yTOJIOBHOTO MPOU3BOACTBA [5].

Crnenmyetr UMETh B BHJY, YTO 3aKOHOJATEIh B XOJE
YTOJIOBHOTO IIPOM3BOICTBA B ATEJUISIIHOHHOM MTOPSTKE
HCIONB3YeT TEPMHUH «HCCIIEIOBAHUE JTOKA3aTeILCTBY,
HE pacKpbiBas ero coaepkanus. I[loaTroMy MOXHO
MIPEIOI0KHUTh, YTO B COOTBETCTBUU CO CT. 23 1 4. 2
cT. 91 VIIK YkpauHsl, UCCIICIOBAHHUE JTOKA3aTCIHCTB
MIPOUCXONT IyTEM UX TPOBEPKH U OLICHKHU.

OnHako Takoe pacIpOCTPAHEHHOE TOJIKOBA-
HHE HCCJICIOBAHMS KaK COBOKYITHOCTH NMPOBEPKHU U
OIICHKH Ka)XETCS HaM HE COBCEM IPaBUIIBLHBIM, TaK
KaK, UCXOJs U3 OOLIUX TMOJOXKCHHUM JTOKa3bIBAHUS,
OIIEHKA JI0Ka3aTEeIHCTB CIEAYET MOCIE X MPOBEPKH
U BBIPAXKAETCS B KOHEYHBIX IPOIECCYATBHBIX J10-
KYMEHTaX aneJUIAIHOHHOTO cyaa. boiee Toro, oto-
JKICCTBIICHUE HWCCIEIOBAaHUS JOKA3aTEeIhCTB C HX
MIPOBEPKOI TaK)Ke HE COBCEM ITPaBOMEPHO.

JlaHHas TO3WIMS TMOATBEPXKIACTCS TEM, 4YTO B
JOKTPHUHE YTOJIOBHOTO ITPOIIecca MO UCCIIEIOBAHUEM
JIOKA3aTEeNbCTB MPUHATO IOHUMATh OCYIIIECTBIISIEMYTO
CyObEKTaMU JI0Ka3bIBAHMS B OMPEICIICHHON 3aKOHOM
MpolecCyaibHOH (opMe AEATEIBHOCTh IO aHaJIM-
3y UX comepyKaHusl (YUUTHIBAs MOJHOTY W3JIOKEHUS,
JIOTUYECKYIO TIOCIIEIOBATEIFHOCTh, OTCYTCTBUE MPO-
THBOPEUUN, HETOYHOCTEH, TIPOOEIIOB), CPaBHEHHE C
JPYTUMH UMEIONUMUCS B Marepuagax yroJOBHOTO
MIPOU3BOJICTBA JTOKA3aTEIHCTBAMHU, BBISICHEHHE WX
COTJIACOBAHHOCTH, YCTAHOBJICHHE HCTOYHHKOB J0-
Ka3aTelbCTB, a TAKKe MPOBEIACHUE MPOIIECCYAThHBIX
JIEHCTBUI, HAMPaBICHHBIX Ha MX MpoBepKy. OTcrona
CJIEIIyET, YTO UCCIIEAOBaHNE JOKA3aTeIbCTB MIPOUCXO-
JIUT KaK C MOMOIIBI0 MBICTUTENBHON (JTOTHIECKON),
TaK U MPaKTUUECKOH AesTenbHOCTH [6, ¢. 237]. UTo-
OBI OTIEpUPOBATH JI0KA3aTEILCTBAMU, CIIOIH30BATh B
JIOKA3bIBAHUH, X MPEACTOUT H3YUUTh, TIOITOMY HC-
CJIETOBAaHUE JTOKA3aTEILCTB SBISETCS HEOOXOIUMBIM
AJIEMEHTOM JI0Ka3bIBaHus [7, ¢. 40].

Taxke cimenyer oOpaTuTh BHUMAaHHE HA TO, YTO
HCCIICIOBAHUE JTOKA3aTeIbCTB HA CTaIUM AaIlellys-
IIMOHHOTO MMPOU3BOJICTBA HMEET PsiZl 0COOCHHOCTEH,
KOTOpPbIE OOYCJIOBJIMBAIOTCS CYIIHOCTHIO 3TOH CTa-
WY, a TaK)Ke TAaKUMH €€ OOIMUMH ITOJOKECHUSIMH,
KaK TpeaMeT aneUISIIHOHHON MPOBEPKH, TPAHUIIBI
ANeJULIITUOHHOTO TIEPECMOTpa M HEIOMYCTUMOCTH
“moBOpoOTa K XyAmemy .

B omimune ot wmccimenoBaHuWs, MPOBEpKa JOKa-
3aTeNIbCTB — JTO JCATEIHbHOCTH, HAIllpaBJICHHAS Ha
MOJTBEPXKICHUE (OTPOBEPKEHUE) HHPOPMAIIHH, CO-
nepkaieiica B Hux. [IpoBepuTh A0Ka3aTEnbCTBO —
3HAYUT COOpaTh JaHHBIC, HA OCHOBE KOTOPBIX MOXK-
HO CHENaTh BBIBOJ O €r0 MOJIMHHOCTH ¥ JIOITyCTH-
MOCTH.

OTMeTHM, 9TO JUIS MPOU3BOICTBA B CyJIE arel-
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HﬂHHOHHOﬁ HWHCTaHIOWH XapaKTCPHBI ONIPCACICHHBIC
0COOCHHOCTH MMPOBEPKU T0KA3aTEILCTB. BO-TIepBhIX,
B 3aBHCHUMOCTH OT OCHOBAaHHI OOXajloOBaHUS OHA
npoBoauTcs (akyapTaTuBHO. VHBIMH clloBaMH, B
ci1y4dasax, Korjia CTOPOHBI IIpH o0’kastoBaHNH peme-
HUA Cyda HepBOﬁ WHCTaHOWMN OCIapuBarOT CaMH
(hakTUUIECKUE TaHHBIC U 0OCTOATEIHCTBA, IIPOBEPKA
JI0Ka3aTeNbCTB HE TpeOyeTcs.

Bo-BTOpHBIX, B aneIsIIMOHHON UHCTAHIIMU MPO-
BEpKa JI0Ka3aTeIhCTB WMEET HETONHBIN (ycedeH-
HBII) XapakTep. B oTnmudme oT mpou3BOACTBa B Cyne
[IEpBOM MHCTAHIMH, NMPOBEPKE B aNEUSIUUU IOI-
JIeKUT HE KaKJO0€ 0KA3aTeIbCTBO, a JIUIIb TO, KO-
TOpoe KaKUM-THOO 00pa3oM CBS3aHO C TOJAHHOU
aneIUTINOHHON KAT000M.

B-tpetpux, neficrBue cr. 349 YIIK He pacmpo-
CTpaHseTCs Ha aleIUIIIUOHHOE MPOU3BOICTBO, TI0-
3TOMY JOKa3bIBaHHE B aeIUIAIIHOHHOW WHCTAHIIUN
MOJKET 3aKJII0YaThCs KaK B HETIOCPEIACTBEHHOM HC-
CJeIOBaHWU JOKa3aTeNbCTB, TAK W OTPAHUYHBATH-
Cs MCCIIEJOBAaHNEM JOKa3aTEeNbCTB 10 MaTepHaliaM
MIPOU3BOJICTBA.

Urto kacaeTcsi OIIEHKH CyAeOHBIX J0Ka3aTeNbCTB,
TO OHa ABJISIETCSl BaXKHEWIIIEH COCTaBJISIONIEH MPO-
M3BOJICTBA B Cyle AaleUIAIHOHHON WHCTaHIWU.
OreHKa T0Ka3aTeIbCTB MPEACTABIACT COOOH, B TIEp-
BYIO OYepellb, JOTHIECKHA (YMCTBEHHBIH) TpoIiecc
M0 M3YYECHHUIO TAKUX WX CBOMCTB, KaK IIPHHAJIEK-
HOCTB, JOITYCTUMOCTB, JOCTOBEPHOCTH U JIOCTATOY-
HOCTH, U (DOPMHUPOBAHUIO 3aKTIOYeHUSA 0 HUX. OHa,
Kak u nmoboe Ipyroe NeWCTBHE B YTOJOBHOM IIPO-
1ecce, UMeeT IEeJeBYI0 HaIlpaBICHHOCTh IpEIHA-
3HAYEHHYIO IS PEIIeHUs] MHOTHX 3a7ad.

Jlaxke xorma mpoBepka J0Ka3aTelbCTB B ales-
IIMOHHOW WHCTAHIINH SBIIIETCS HEBOCTPEOOBAHHOM,
OIIEHKa JI0Ka3aTeNbCTB OCYMIECTBISAETCA MPH KaX-
JIOM ameJsaIMOHHOM HccnepoBannn. OMHAKO OHA
MMeeT CBOW 0COOEHHOCTH 110 CPaBHEHHIO C OT[EHKON
JTIOKA3aTeIbCTB CYIOM MEepBON WHCTAHIINH.

1. Cnemyer pa3nmuyarh OIIEHKY WM TIEPEOICHKY
nokazareinbcTB. OTeHKe TOoJIeKaT BCE HOBBIE JO-
Ka3aTelbCTBa B MPOM3BOJCTBE WM TONyYCHHBIE B
cyle aneJUIILMOHHOW MHCTaHUUM. Bes umeromascs
B MPOM3BOJICTBE COBOKYITHOCTb JI0KA3aTeIbCTB MO/~
BepraeTcsi MOBTOPHOUW OIICHKE CYAOM areUIIsSIHOH-
HOU MHCTAaHIINH W UX TTEPEOIICHKE.

2. OueHka [0Ka3aTeIbCTB OCYIIECTBISETCS
CyIOM alleJUIILMOHHONM HMHCTaHuuu Bcerga. OHa
MOJKET MTPOBOAUTHCS HE TOJIHKO MPH MX HETOCPE/-
CTBEHHOM FHCCIIEJJOBAHNH, HO U TPHU WX H3yYCHUU
TOJIBKO TI0 MarepuajaM YroJIOBHOTO IPOU3BOICTBA.
DTO 3aBUCHUT OT TOTO, TOKa3bIBaHWE MM 00OCHOBA-
HUE COOCTBEHHOTO 3aKJIFOUEHUSI OCYIIECTBISET CYI
aneIIAINOHHOW WHCTaHIINN.

APRILIE 2019



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HAIIOHAJbHBIA FOPHMUECKHI KYPHAIL TEOPHS H TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

3. OueHka 10Ka3aTeabCTB B aleUISIIIUOHHON WH-
CTaHIUU MMEET HETIONHBIN (yCEUEeHHBIN) XapakTep
M0 CPaBHEHHIO C OIIEHKOH [10Ka3aTeJIbCTB B Cyle
MEPBOM MHCTAHIIMHK. DTO OTHOCHUTCS KaK K 00beMy
OIICHCHHBIX JIOKA3aTeNIhCTB, TAK U K OIICHKE KOHKPET-
HBIX CBOWCTB JI0Ka3arenbcTB. OCOOEHHOCTh OIICHKH
aneJUIIUOHHON WMHCTAHIIMK IPOSIBISETCS TaKXKE B
o0beMe paboThI ¢ onpe/elieHHBIMU CBOWCTBAMH JI0-
Ka3arenbCcTB. Tak, cya nepBoi HHCTAHIIUU OLIEHHBA-
€T MOOYEpEeNHO MPUHAIEKHOCTh, JTOMYCTHUMOCTb,
JIOCTOBEPHOCTh Ka)KJIOTO JO0Ka3aTesbcTBa M J0CTa-
TOYHOCTh UX COBOKYIHOCTH ISl HPHUHSTHS pelie-
HUS 110 feny. B anemisunu sxe He Beeria cyay HeoO-
XOIMMO HCCIIEJIOBAaTh BCE CBOMCTBA J10Ka3aTebCTB,
OHHM MOTYT HCCIIEIOBAThCS OTAENIBHO, B COUETAaHUU
WJIM BOOOIIIE HE UCCIIeI0BaThCS.

Kpome TOro, 0o0BeM [0Ka3aTenbCTB, MOJJIEkKa-
IIMX OLIEHKE CYAOM aleUISIIIHOHHON WHCTaHLHH,
MOXET HE COBIAAaTh ¢ OOBEMOM OIICHKH IEepBOii
nHcTaHU. OH MOXET OBITh PacIIUpEH MO CpaBHE-
HUIO C JJ0Ka3aTeNbCTBAMH, KOTOPbIe OBIITH OI[EHEHBI
B Cy/ie IEPBOM MHCTAHIIUH, 32 CUET MPEIOCTaBIEHUS
UX CTOPOHAMH WM cOOpa amneuISIUOHHBIM CYI0M
HOBBIX JJOKa3aTeNbCTB.

4. U eme ogHa OTAWYHUTENbHAass 0COOEHHOCTh —
OTCYTCTBHE HETOCPEACTBEHHOCTH B HUCCIIEIOBaHUU
OoJIBIIMHCTBA JJOKa3arenbcTB. Kak ObUIO OTMEUEHO,
OIIeHKa JT0OKA3aTeJIbCTB CYJOM ameISIUOHHON HH-
CTaHUUU MPOBOJUTCA MPHU KAXKAOW aneuIsiiuOHHON
npoBepke. OgHako 00beM M CHOCOOBI TIO3HAHMS
(akTUYECKUX OOCTOATEILCTB (HEMOCPEICTBEHHOE
WJIM HICCIIEZIOBaHME 110 MaTeprajaM yroJOoBHOTO MPo-
M3BOJICTBA) 3aBUCAT OT TOTO, KAKHE OCHOBAHUS IS
00>aT0BaHUA PEIIEHUs IPEAOCTABICHBI, a TAK)XE OT
TOTO, JIOKa3bIBaHUE UM 000CHOBaHUE COOCTBEHHO-
T'O 3aKJII0YEHHS OCYUIECTBISET Cy/ anesIaIHnOHHON
WHCTaHIUH.

Kakx mokazpiBaer cymeOHas MpakTHKa, WMEHHO
MpH OIIEHKE M TEPEOLEHKE 10Ka3aTeIbCTB B CyHe
aneJUIAIHOHHON  WHCTAHIMU  OOHAPYKHBAIOTCS
OOJBIIMHCTBO 1O KOHIIA HEPEIICHHBIX MPoOIeM.
OObsicCHEHHSI K€ BBICIINX CYJEOHBIX OpPraHOB HE
pemraroT uX, a eme OOoJbIIe 3almyThIBAIOT, MPUBO-
I K 3aTATHBAHUIO PACCMOTPEHUS M€l WIN Jlaxe K
YMBIIUICHHBIM HapYIICHHUSIM.

Kak ™Mbl yxe oTMeuaiy, CBOIO MPaBOBYIO IMO3H-
M0 10 3ToMy Bompocy BepxoBubiii Cyn YkpauHsl
BbIpasui B fene Ne5-249xcl5 ot 21.01.2016 rona.
OTOol TO3WIUHU, B IEJIOM, paHee NPUIEPKUBAICS
Y Bricminii cnennaiu3upoBaHHBIM Cyll IO paccMo-
TPEHUIO TPAKJAHCKHUX U YTOJOBHBIX ne. CormacHo
el ¢ yueToM moyoxkeHu# cT. 23 u 4. 4 c1. 95 YIIK
YKpauHbl, UCXOS U3 IPUHITAIIA HEMTOCPEACTBCHHO-
CTH UCCIIEIOBAHUS T0KA3aTeNbCTB, aleIIAINOHHBINA
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CyI HE BIIpaBe JaTh UM APYTYIO OLEHKY, HEXEIH TY,
KOTOPYIO JIajl Cy/l TepBON WHCTAHIIUH, €CIU TH JI0-
Ka3aTeIbCTBA HE OBUIM WCCIEIOBAHBI MPU arleiuis-
IIHOHHOM TIEPECMOTpPE TIPUTOBOPA.

To ecTb, eciy aneUIAIHOHHBIN Cya OyIeT TOJIBKO
CCHUTAThCSl Ha TOKa3aHUS CBUICTEICH, KOTOPBIX OH
HE JOIpallluBaj, U IPU OTOM JACT APYIYIO OLIEHKY
ATUM TOKa3aHWAM KaK JOKa3aTelbCTBaM, TO TaKOE
pEeICHNUEC HEJIB3 TPU3HATH 3aKOHHBIM U 000CHOBaH-
HBIM U, ITIOOTOMY OHO ITOJIC)KUT OTMEHEC C HazHA4C-
HHUEM HOBOTO PACCMOTPEHHUS B CYJIC alleUISIITHOHHOM
WHCTAaHIIUU.

[To MHEHWIO a0CONIOTHOTO OOJIBIIMHCTBA CYIEH
aneJUIAINOHHON WHCTAHIWHK, yKa3aHHas MpaBoOBas
nosunus BepxoBHoro Cyna YKpawHBI HE SBISCTCS
JIOCTaTOYHO OOOCHOBAHHOM, 00jiee TOTO, SIBISIETCS
MIPOTHBOPEUYNBON M HETIOCJIEIOBATEILHOM [§].

BuiBonbl. Takum oOpa3oM, BBEICHHAS B 3aKOHO-
JIATeNIbCTBO YKPAWHBI MOJIEI alleJUIIIIHOHHOTO MPO-
M3BOJICTBA HYXKJAeTCs B cOBepIIeHCTBOBaHUH. Cpe-
I TIpO0JIEM OIEHKH JO0Ka3aTelbCTB CYAOM aresuis-
[IMOHHOW MHCTAHINH CIeIyeT OTMETHTh OTCYTCTBHE
YETKOI'0 JITOPUTMA JEUCTBUM, YTO HETaTUBHO BIUS-
€T Ha OJHO3HAYHOCTH (POPMHUPOBAHHUS BHYTPEHHETO
yOeXKIECHUS CyAeH aneUIIIIMOHHON NHCTAHITNN U He
MO3BOJISIET OKOHYATEIHHO JAaTh OTBET HAa BOMIPOC O
MPaBOCYIHOCTH (HEMIPABOCYIHOCTH) 00XaJOBaHHO-
TO CyZIeOHOTO PEIICHUS.
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This article aims to analyze the procedural subject matter jurisdiction of courts of law in commercial matters. For this
purpose, the paper develops on the rules governing the commercial matters and the general regulations under the Civil Pro-
cedure Code which were recently amended following the decisions of the High Court of Cassation and Justice and of the

Constitutional Court on the regulations in this field.
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COMPETENTA MATERIALA PROCESUALA A INSTANTELOR DIN ROMANIA iN DOMENIUL
LITIGILOR CU PROFESIONISTII

Rodica Diana APAN,
conf. univ. dr. in drept, Facultatea de Drept Cluj Napoca
Universitatea Crestind ,,Dimitrie Cantemir” Bucuresti

Prezentul articol 1si propune sa analizeze competenta materiala procesuala a instantelor in domeniul comercial. In acest
scop sunt dezvoltate reglementarile domeniale in materie comerciala si reglementarile generaliste cuprinse in Codul de pro-
cedura civila si modificate de data recentd, urmare a deciziilor Inaltei Curti de Casatie si Justitie si a Curtii Constitutionale

asupra reglementarilor in materie.

Cuvinte cheie: competentd materiald procesuald, tribunal specializat, sectie specializatd, profesionist, apel, recurs

ntroduction. Relevant aspects in establishing

the subject matter procedural jurisdiction
in the commercial filed. Adoption of the Law
n0.310/2018 [10] amending and completing Law
1n0.134/2010 on the Code of Civil Procedure, as
well as amending and completing other normative
acts, had the purpose, as stated in the doctrine [4],
“to bring some of the provisions of the new Civil
Procedure Code into conformity with the decisions of
the Constitutional Court rendered until 2018”.

In the matter of jurisdiction, Law no.71/2011 for
the implementation of the Law n0.287/2009 on the
Civil Code [11] stipulates in Article 226, paragraph 1,
letter a, the following: “(1) By decision of the Superior
Council of Magistracy, at the proposal of the court’s
management board, in relation to the number of cases,
civil divisions may be established, specialized in the
resolution of certain types of litigation, considering
their object or nature, such as: a) insolvency claims,
preventive conciliation and an ad hoc mandate; b)
claims in respect of commercial companies and other
companies, with or without legal personality, as
well as in the matter of the trade rgister; c) claims
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regarding the restriction, prevention or distortion of
competition; d) claims on securities and other.”

Article 228, para.2 of the same law provides
that: “When determining the causes of jurisdiction
of specialized courts established at national level,
in Arges, Cluj, Mures counties or, as the case may
be, of reorganized civil departments, account shall
be taken of the number and nature of the cases, the
specialization of the judges, the need to capitalize
on their professional experience, and the Court’s
workload.”

We mention that the adoption of Law n0.287/2009
[12] on the Civil Code, substantiated the thesis of the
unity of private law, namely the monist conception
on it which determined the commercial tribunals
and departments within tribunals to be renamed as
specialized tribunals and specialized civil departments
within tribunals.

The Decisions of the High Court of Cassation and
Justice (HCCJ) have also circumscribed the scope
of the regulations in the filed of jurisdiction, more
precisely:

- Decision of the High Court of Cassation and
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Justice n0.18/2016 [17] rendered in the appeal in the
interest of the law, (procedure based on provisions of
art.514 and art.515 of the Code of Civil Procedure)
a decision examining the appeal filed by the Pitesti
Court of Appeal’s leading board on the functional
jurisdiction of the specialized courts in settlement of
disputes with the professionals.

We mention ab initio that these are other disputes
than those referred to in art.226 paragraph 1, letters
a-d of the Law no.71/2011, referring to the provisions
of art. 228 paragraph 2 of the same law, considering
that, in the practice of courts of law in this matter,
there is a lack of a legal criterion for the attribution
of jurisdiction in these disputes, the situation
being as follows: a part of the practice considered
that this criterion is represented by the notion of
“professional”; another part of the practice considered
it relevant only the value criterion, ignoring the
notion of “professional” in determining the functional
jurisdiction of the courts.

By HCCJ Decision n0.18/2016 it was established
that specialized courts and specialized tribunals will
trial disputes with values over 200,000 lei, irrespective
of the status of professionals held by the litigants.

- Decision of the HCCJ no.18 of 01.10.2018, [18]
which established that it is the courts of appeal that
have subject matter jurisdiction to settle the appeals
declared following the Decision no.369 of May 30,
2017 of the Constitutional Court (CC), [19] against
the decisions rendered in appeal by the tribunals, in
cases having as object claims worth up to 200,000 lei
inclusively.

So, we ascertain that circumscribing the procedural
subject matter jurisdiction of the specialized courts
and specialized departments of the tribunals, implies
these two spheres of analysis, which we will develop
in the following.

The subject matter procedural jurisdiction of
the specialized courts, respectively the specialized
civil departments, in relation to the provisions
of the special laws in the commercial field. The
regulations by domains of commercial matters provide
expressly the following jurisdiction [6, p.78-81], with
the proviso that, as acknowledged in the doctrine [4],
jurisdiction shall be called “subject matter procedural
Jurisdiction” and not “functional jurisdiction”.

2.1. Insolvency claims, pre-match agreement and
ad hoc mandate

The insolvency applications, preventive conciliation
and ad hoc mandate, contained in paragraph a) in the
exemplary enumeration of art.226, para.l of Law
n0.71/2011, are found to be regulated by Law no.85
of 2014 on insolvency and insolvency prevention
procedures [13]. It establishes in Article 41, paragraph
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1, the exclusive jurisdiction of the court at the debtor’s
headquarters for the insolvency proceedings, the ad
hoc mandate, the preventive conciliation and the
court of appeal to hear the appeal against the court’s
decisions, independently of the request to open the
procedure being formulated by the creditor or by the
debtor himself. Thus, the criterion for the determination
of territorial jurisdiction in this matter is the debtor’s
headquarters, against which or which makes a claim
for opening the insolvency proceedings.

We note that in these matters the criterion of the
value of the litigation is inapplicable, these litigations
being in the subject matter procedural jurisdiction of
the specialized department of the tribunal, respectively
the specialized court, and in the exclusive jurisdiction
of the syndic judge, by reference to their object. The
value criterion is strictly used in order to determine, in
the application foropening the insolvency proceedings,
whether a certain liquid and exigible claim observes
the threshold value of 40,000 lei, which is a criterion
for the analysis of the admissibility of the claim,
whether the claims is formulated by the creditors or
by the debtor himself, not a criterion for determining
the jurisdiction of that specialized court.

The doctrine [2] carried out an analysis, which we
reiterate as example, of the number of applications for
opening the insolvency proceedings registered on the
docket of the Specialized Tribunal Cluj Napoca and
lodged between January 1, 2017 and until October 14,
2017, and it results that a total number of 724 cases
dealing with insolvency proceedings were registered
during this period.

2.2. Claims regarding companies, trade register
and competition

The settlement of claims regarding companies has
the following subject matter procedural jurisdiction
in special laws:

-alargemajority of companieswithlegal personality
are governed by Corporate Law n0.31/1990, [14] and
in accordance with the provisions of Article 63, Title
II «Establishment of companies», Chapter V «Some
procedural provisions», the claims and appeals
provided by this law are within the jurisdiction of the
courts and are settled by the court in whose jurisdiction
the company has its headquarters. The notion of
«tribunaly is used in the sense of a specialized court,
i.e. specialized departments. In the scope of Law
n0.31/1990, reference is made to the procedural rule
according to which the judgment given by the tribunal
is subject only to the appeal, a reference which we
expressly encounter in: art.62, paragraph 3, regarding
the opposition; art.223, para.3 regarding the court
ruling on the request for exclusion; art.226, letter c,
regarding the associate in the collective company, in
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simple partnership or in the limited liability company,
who, in the absence of provisions in the constitutive
act or when the unanimous agreement is not achieved,
can withdraw from the company for reasons based on
the judgment of the tribunal; art. 237, paragraph 5 and
paragraph 11 regarding the dissolution, respectively
the liquidation of the company; art. 264 regarding the
decision of the tribunal to appoint the liquidators in
joint stock companies and limited partnerships.

- according to the provisions of art. 6, par.1 and
2 of the Emergency Ordinance no.116/2009 [15] the
director of the Trade Register Office attached to the
tribunal or the person designated by the director,
authorizes, through a resolution, the setting-up of the
companies, the registration of all records in the trade
register, the advertising, as well as the registration in
the trade register of the sworn statements and the data
contained therein. The resolutions are enforceable by
law and against them may be filed a complaint within
15 days from the date on which they are issued,
for the parties, and for any other interested person
from the date of publication of the act amending the
constitutive act in the Official Gazette of Romania,
Part IV, respectively Part a VII.

In the sense of art.2, par.2 of GEO no.116/2009
the court means the specialized court or specialized
section of the tribunal in whose jurisdiction the
professional has its registered office. The complaint
against the resolutions of the director of the Trade
Register Office or the person designated by him/her,
shall be addressed urgently and particularly under the
conditions of common law. The court, represented

B A - merger / division
B B - deregistration following dissolution
u C - company dissolution (trade register)
D - withdrawal of associate
B E - claims lodged based on GEO 116/2009
B F - annulment of the decision of the
shareholders’general assembly

G - complaints against the resolution of the
trade register director

by a single judge panel, settles the complaint, in the
council room, without summoning the parties. Also,
the specialized tribunal or specialized section of the
tribunal in whose jurisdiction the professional has
its registered office has subject matter procedural
jurisdiction to hear the requests filed by the National
Trade Register Office or by any interested person to
find the dissolution and removal of the person legal
proceedings, as well as oppositions in the event of
merger, including cross-border merger and division
of the legal entity subject to registration. Hence,
according to both legal acts mentioned above, the
subject matter procedural jurisdiction corresponds to
the specialized tribunal, respectively to the specialized
civil department, and the value criterion is not relevant
in this domain, nor in the matter of insolvency.

An analysis of the cases registered in the matter
of companies regulated by Law 1n0.31/1990 and
in the matter of trade register, on the docket of the
Specialized Tribunal Cluj Napoca between January
Ist 2017 and December 30th 2018, [22] is reflected
in Figure 1, according to which we could draw the
following conclusions : - cases on merger/division
represent 3% ; - cases in the matter of deregistration
following dissolution 15% ; - cases on the dissolution
of companies (trade register) 74% ; - cases concerning
the withdrawal of an associate 1% ; - cases concerning
claims lodged based on GEO 116/2009 (trade register)
3%; - actions for annulment of the decision of the
associates’/shareholders’general assembly 3%; -
complaints against the resolution of the trade register
director 1%.

193% 3% 1% 3%
- 15%

74%

Figure 1 — Types of cases registered in the matter of companies regulated by Law n0.31/1990 and in the matter of trade
register, on the docket of the Specialized Tribunal Cluj Napoca between January 1st 2017 and December 30th 2018
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Subject matter procedural jurisdiction of
specialized courts and specialized civil departments
as reflected by HCCJ Decision no.18/2016 and
HCCJ Decision no.18/2018. Through Decision
n0.18/2016 (pt.173) it is noted the opinion according
to which to classify litigations not according to the
object or the nature of the cause, but according to the
professional status of one of the parties, is without
any cover in the positive law, being contrary to the
provisions of Art.122 of the Civil Procedure Code,
according to which “new rules of jurisdiction may be
established only by amending the rules of this Code”
and the provisions of art.126 para.2 of the Romanian
Constitution, according to which “the jurisdiction of
the courts and the procedure for the trial are provided
only by law”.

As a consequence, the Decision no0.18/2016
explicitly describes the subject matter procedural
jurisdiction of the specialized courts and the
specialized civil departments, as it derives from the
provisions of Law n0.71/2011 and taking into account
the criteria established there,[6,7] to which the HCCJ
is not competent to add others. In interpreting and
applying the provisions of art.226, para.l, letters
a-d and art.228, para. 2 of Law no.71/2011, for the
determination of the subject matter procedural
Jurisdiction of specialized courts/tribunals, one
must take into account the legal criteria relating to
the object or the nature of disputes, such as those
envisaged as exemplary by Art.226 paragraph 1 of
Law no.71/2011.

In conclusion, in accordance with the operative
part of Decision no.18/2016, the subject matter
procedural jurisdiction in disputes with professionals
is determined not by reference to the ‘professional’
statut, and the value of the subject-matter of the case in
the alternative but by reference to the subjects which,
by way of example, were included in the provisions
of art.226, para.l, letter a of Law no.71/2011,
namely: - insolvency claims, preventive concordance
and ad hoc mandate; - business (commercial) claims
and claims of other companies with or without legal
personality and trade register matters; - competition
cases - limitation, hindrance or distortion; - claims for
securities; - other claims.

Also, according to the HCCJ, in the Decision
no.18/2016, the judge, as the first interpreter of the
law, has the role/task to appreciate the subject matter
procedural jurisdiction of the tribunal in the cases sent
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for judgment, by detecting the “common elements”
envisaged by the legislator in the regulation of the
four criteria included in the provisions of Article
226, paragraph 1, letter a. Thus, the judge, as the
first interpreter of the law, has the role of detecting
common elements such as those envisaged by the
legislator in establishing the four categories of
exemplary litigation and assess his own subject matter
procedural jurisdiction in solving the litigation with
which it has been invested.

In the light of what is stated in Decision
n0.18/2016,[1] concerning the subject matter procedural
jurisdiction of the specialized courts respectively of the
specialized civil departments, the quality of professional
of one of the parties of the legal trial does not represent
the criterion in relation to which is established the subject
matter procedural jurisdiction of the specialized courts
or of the specialized civil sections of the courts and this
criterion is not relevant for subject matter procedural
Jurisdiction, in the absence of the norms of law which
expressly determine such competence. It is found that the
criterion of the value of the dispute appears to be (ve) gaining
prevalence and therefore, mainly the specialized courts
but also the specialized civil sections irrespective of the
quality of professional held by the litigants, in accordance
with the provisions of art.94 of the Civil Procedure Code,
according to which «the city courts shall judge: j). in the
first instance, claims whose object is monetised or, where
applicable, not monetised: ... .k) any other monetary claims
worth up to 200,000 lei, irrespective of the quality of the
parties, professional or non-professional; ... «

The concept of “’professional” which reflects the
thesis of unity of private law, respectively the one-tier
perspective on private law, is regulated by:

- the provisions of Article 2, paragraph 1 of the
Civil Code, according to which this code regulates the
patrimonial and non-patrimonial relations between
persons as subjects of civil law;

- article 2, paragraph 2 of the Civil Code which
establishes the “statute” of the Civil Code as an
ensemble of rules representing “common law” in
relation to other regulations in the fields to which the
letter or the spirit of its provisions refers;

- the provisions of article 3, paragraph 1 of the
Civil Code, which expressly include within their
scope the relations between professionals, as well as
the relations between them and any other subjects of
civil law, by reference to art.3, para. 2 and para. 3 of
the same code;

- article 3, paragraph 2 and paragraph 3 of the
Civil Code, define the notions of “professional” and
“enterprise”, as follows: “professionals are considered
to be all who exploit an enterprise” and the exploitation
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of an enterprise designates “the systematic exercise
by one or more persons of an organized activity
consisting in the production, management or disposal
of goods or in the provision of services, whether or
not they have a lucrative purpose.” [3, p.3-5]

Law 1n0.71/2011 for the implementation of
Law no. 287/2009 on the Civil Code, stipulates in
Article 8, paragraph 1, the categories that comprise
the notion of “professional” as defined in art.3, para.2
of'the Civil Code, namely: the trader, the entrepreneur,
the economic operator, as well as any other persons
authorized to carry out economic or professional
activities, as such notions are provided by law, at the
date of entry into force of the Civil Code. Moreover,
para. 8, para. 2 of Law n0.71/2011 stipulate that “In
all the normative acts in force, the expressions trade
deeds and trade acts are replaced with the expression”
production, trade activities or provision of services”,
giving expression once again to the theory of unity of
private law. [8, p.31-41] [9, p.1-4].

On this date the doctrine [5, p.40-50] classifies
“professionals — traders of the economic (commercial)
enterprise” in two categories: professionals - traders
individuals - in the following forms: the authorized
person, theindividual holderofanindividual enterprise
and the individual member of a family enterprise and
professionals — traders legal entities in the following
forms: companies, autonomous administrations,
economic interest groups, cooperative companies,
cooperative organizations, European cooperative
companies and European interest groups.

As a consequence, the concept of /litigation with
professionals, that is to say, one party’s quality of
professional, is not the criterion against which it is
established the subject matter procedural jurisdiction
of the specialized courts and of the specialized
departments of the tribunals. They will judge
litigations worth more than 200,000 lei, irrespective
of the professional status of the litigants.

Decision 1n0.18/2018 of the HCCJ notes the
existence of two guidelines in the case law regarding
the subject matter jurisdiction of the recourses made
against the decisions rendered in appeal by the
tribunals, in the cases having as object monetised
claims worth up to 200,000 lei: some courts consider
that these recourses are under the jurisdiction of the
High Court of Cassation and Justice, while others
have held that the courts of appeal have jurisdiction.

The regulation on recourse and appeal under Law
10.134/2010 on the Code of Civil Procedure was the
following:

“Art. 96. The courts of appeal judge: (...) 2. as
courts of appeal, the appeals declared against the
judgments pronounced by the courts of first instance;

APRILIE 2019

3. as courts of recourse, in the cases specifically
stipulated by the law; 4. any other claims which the
law places under their jurisdiction.”

Art. 97. The High Court of Cassation and Justice
judges: 1. The recourses declared against the decisions
of the courts of appeal, as well as those against other
decisions, as provided by the law;(...)4. any other
claims which the law places under its jurisdiction.”

Art. 483.(1) The judgments pronounced in the
appeal, those given, according to the law, without a
right to appeal, as well as other judgments in the cases
expressly provided by the law, are subject to appeal.
(2) The following judgments cannot be subject to
recourse: judgments given in the claims provided
by art. 94 pt.1 letters. (a) to (j), civil navigation and
port activities, labor and social security disputes,
expropriation, claims for damages caused by judicial
errors, as well as other monetized claims in value
up to 500,000 lei inclusively. The judgments of the
courts of appeal are also not subject to recourse, in
cases where the law provides that decisions of first
instance are only subject to appeal. «

Through Law no.2/2013 on measures to reduce
the workload of the courts, and on preparing the
implementation of Law n0.134/2010 on the Code
of Civil Procedure,[16] art. XVIII are established
in synthesis, as ascertained in pt.23 of the HCCJ
Decision n0.18/2018, according to art.483 par.(2) of
the Code of Civil Procedure, “judgments pronounced
in (...) monetized claims of value up to 500,000 lei
(...) are not subject to recourse”, and Law no.2/2013
included a transitory provision, which increased the
threshold value mentioned above, from 500,000 lei to
1,000,000 lei, in art. XVIII par. (2), a provision to be
applied in proceedings commenced from the date on
which the law enters into force and until 31 December
2018 inclusively.

As a result of the Constitutional Court Decision
n0.369/2017 [20] on upholding the unconstitutionality
exception of the phrase “as well as in other monetized
claims worth up to 1,000,000 Ilei inclusively”
comprised in art. XVIII par. (2) of Law no. 2/2013
on measures to reduce the workload of the courts,
as well as on preparing the implementation of Law
n0.134/2010 on the Code of Civil Procedure, it
is established that the phrase mentioned above is
unconstitutional. Furthermore, as stated in pt.25 of
Decision n0.367/2017, “there is a legal void in terms
of subject matter jurisdiction in settling recourses
against judgments issued in appeal in the cases
of monetized claims with a value of 200,000 and
below, and “challenging them through recourse was
recognized as an effect of this decision issued by the
Constitutional Court.
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By Decision 1n0.369/2017, for the uniform
interpretation and application of the provisions of
art.96 pt.3, art.97 pt.1 and art.483 of the Code of Civil
Procedure, the jurisdiction to settle recourses against
decisions rendered in appeal by tribunals, in cases
having as object monetized claims worth 200,000 lei
and below, lies with the courts of appeal.

Furthermore, through Decision n0.52/2018 of
the HCCJ [21] established that, in interpreting and
applying the provisions of art.27 of the Code of Civil
Procedure, with reference to art.147 par. (4) of the
Constitution of Romania, Decision 1n0.369/2017
produces effects on the judgments pronounced after
its publication in the Official Gazette of Romania,
in the monetized disputes valued 1,000,000 lei and
below, initiated after the publication of the decision,
respectively as of 20 July 2017.

The doctrine [4] reffered above outlines, in relation
to the HCCJ Decision no.18 /2018, that “the rule that
the High Court of Cassation and Justice is a court of
full jurisdiction in judging recourses was abandoned,
thus restoring the system of the old Code where the
courts of appeal judge the majority recourses. The
return, possibly justified by the situation of resources
of the judiciary, is a considerable regression, and it
marks an alienation from the legislative solutions in
use in European countries, where the role of the court
of cassation rests with the supreme court” and shows
that, currently, the established rules of jurisdiction
analyzed above are incorporated in Law n0.310/2018,
as follows:

- the tribunals judge according to art.95 of the
Code of Civil Procedure:

1. in the first instance, all claims that are not
assigned by law in the jurisdiction of other courts;

2. as courts of appeal, appeals against judgments
rendered by city courts at first instance;

3. as courts of appeal, appeals against judgments
rendered by city courts, which, according to the law,
are not subject to the appeal and in any other cases
expressly provided by law;

4. any other claims assigned by law under their
jurisdiction.

- the court of appeal judges according to art. 96 of
the Code of Civil Procedure:

1. in the first instance, claims in contentious
administrative and fiscal matter, according to the
special law;

2. as instance of appeal, appeals against judgments
pronounced by tribunals in first instance;

3. as instance of recourse, recourses against
judgments pronounced by tribunals in appeals or
against judgments pronounced in first instance by
tribunals, which, according to the law, are not subject
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to the appeal and in any other cases expressly provided
for by law;

4. any other claims assigned by law under their
jurisdiction.

- The High Court of Cassation and Justice judges,
according to art.97 of the Code of Civil Procedure:

1. the recourses against the decisions of the courts
of appeal and against other judgments, in the cases
provided by the law;

2. recourses in the interest of the law;

3. requests for a preliminary ruling to settle issues
of law;

4. any other requests assigned by law under its
jurisdiction.

Conclusions. Consequently, the present study
examines regulations in relation to matters, as well
as the regulations contained in the Law no.134/2010
amending the Code of Civil Procedure and assigning
jurisdiction in commercial matters. It can be concluded
that the relevant rules on jurisdiction in commercial
matters are:

- the regulations in the domains expressly referred
to in art.226, paragraph a, letter a-d, of the Law
no.71/2011, namely, insolvency claims, arrangement
with creditors, and ad hoc mandate; requests in the
matter of trading companies and other companies,
with or without legal personality, as well as in the
matter of the trade register; requests concerning the
restriction, prevention or distortion of competition;
claims regarding securities and others, the court
having jurisdiction in these cases is the specialized
tribunal or specialized civil department within the
tribunal.

- for disputes with a value of up to 200,000 lei,
jurisdiction lies with the city court, and for disputes
whose value is over 200,000 lei, jurisdiction is
assigned to the tribunal, irrespective of the quality
of professional of the litigant parties. In the first
hypothesis, the ruling of the city court is subject to
the appeal before the tribunal and to recourse before
the court of appeal, and in the second hypothesis, the
ruling given by the tribunal is subject to the appeal
before the court of appeal and recourse before the
HCCJ without reference to any other threshold.
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PARTICULARITATILE SUBIECTULUI INFRACTIUNILOR LEGATE DE
INSOLVABILITATE

Vera URSU,
doctorand, Universitatea de Stat din Moldova

In acest articol se analizeaza elementele caracteristice ale subiectului infractiunilor previzute la art. 252 si 253 CP RM.
Autorul stabileste ca, subiectul infractiunilor legate de insolvabilitate, pe langd conditiile generale privind véarsta si res-
ponsabilitatea, urmeaza sa intruneasca si conditiile speciale — fie ca este debitorul insolvabil, fie cd este un reprezentant al
debitorului insolvabil. in orice caz, reiesind din sanctiunea art. 252 si 253 CP RM, persoana juridica nu poate fi subiect al
acestor infractiuni.

Cuvinte-cheie: subiect, infractiuni legate de insolvabilitate, insolvabilitate fictiva, insolvabilitate intentionata, debitor
insolvabil, reprezentant al debitorului.

THE SUBJECT’S PECULIARITIES OF THE OFFENSES CONCERNING INSOLVENCY

Vera URSU,
PhD cadidate, Moldova State University

In this article there are analyzed characteristic features of the subject of the offences provided by the art. 252 and 253 CP
RM. The author argues that the subject of the offenses concerning insolvency in addition to the general conditions relating to
the age and the responsibility, to meet the specific conditions - whether it is insolvent debtor, whether it is representative of
insolvent debtor. In any case, the sanction provided by the art. 252 and 253 CP RM, the legal entity may not be the subject
of these offences.

Keywords: subject, offences concerning insolvency, deliberate insolvency, fictitious insolvency, insolvent debtor, repre-

sentative of insolvent debtor.

Introducere. Conform alin.(1) art. 51 din Codul
penal al Republicii Moldova [1] (in continuare
CP RM), temeiul real al raspunderii penale il consti-
tuie fapta prejudiciabila savarsita, iar componenta in-
fractiunii, stipulata in legea penala, reprezinta temeiul
juridic al raspunderii penale. Concomitent, conform
art. 15 CP RM, gradul prejudiciabil al infractiunii se
determind conform semnelor ce caracterizeaza ele-
mentele infractiunii: obiectul, latura obiectiva, su-
biectul si latura subiectiva.

Asa dar, unul dintre elementele constitutive ale
infractiunii, pe 1anga obiect, latura obiectiva si latura
subiectiva, este si subiectul.

Subiectul infractiunii este caracterizat in dreptul
penal ca fiind elementul de baza al infractiunii, de-
oarece fard existenta lui nu putem fi in prezenta unei
componente de infractiune; or, la general vorbind, de
facto fapta socialmente periculoasa poate fi savarsita in
anumite circumstante de orice persoana, insa de iure su-
biectul infractiunii poate fi doar persoana care intruneste
anumite semne prevazute de lege. In literatura de spe-
cialitate autohtona, subiect al infractiunii este recunos-
cutd persoana care a comis o faptd prevazuta de legea
penala si care, gratie faptului cd poseda toate semnele
prevazute de lege pentru aceastd categorie de subiecti,
este pasibild de raspundere penala [2, p. 205].
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Potrivit art.21 CP RM, subiect al infractiunii poate
fi atat persoana fizica, care intruneste conditiile nece-
sare privind véarsta si responsabilitatea, cit si persoa-
na juridica.

In ceea ce priveste varsta, legea penala stabileste
clar de la cati ani intervine raspunderea penald pentru
faptele savarsite, si anume — 16 ani, iar pentru unele
infractiuni strict reglementate de alin.(2) art. 21CP
RM, faptuitorul raspunde penal incepand cu varsta de
14 ani.

Referitor la semnul subiectului infractiunii — res-
ponsabilitatea, consemnam ca 1n doctrind nu se in-
talnesc opinii contradictorii cu privire la conceptul
acesteia, la modul de stabilire si la influenta ei asu-
pra raspunderii penale. Astfel, in doctrind prin res-
ponsabilitate se intelege: starea psihica a persoanei
care, tinandu-se cont de nivelul de dezvoltare, socia-
lizare, varsta si stare a sanatatii psihice In momentul
savarsirii infractiunii, constd in capacitatea acesteia
de a-si da seama de actiunile sale si de a le conduce
si, In legaturd cu aceasta, de a fi supusd raspunderii
penale si pedepsei [3, p. 123]; starea psihofizica a per-
soanei care este capabila si-si dea seama de valoarea
fireasca a actiunilor sau inactiunilor sale si de urmari-
le acestora si isi poate dirija in mod constient vointa,
in raport cu aceste fapte [4, p. 43].
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In conformitate cu art. 22 CP RM, responsabilita-
tea reprezinta starea psihologica a persoanei care are
capacitatea de a intelege caracterul prejudiciabil al
faptei, precum si capacitatea de a-si manifesta vointa
si a-gi dirija actiunile. Dupa cum se poate remarca,
persoana trebuie sd dispund de libertatea de vointa
si de actiune. In literatura de specialitate [5, p. 64],
libertatea de vointa este definita ca posibilitatea fap-
tuitorului de a lua decizii in mod liber fatd de savarsi-
rea faptei si are libertatea de hotarare si libertatea de
actiune potrivit propriei sale vointe.

Prin urmare, capacitatea de a intelege corect si de
a evalua faptele sale si importanta actiunilor prejudi-
ciabile, in acelasi timp de a conduce in mod constient
cu propria sa vointd si cu actiunile sale, delimitea-
za persoana responsabila de cea iresponsabila [6, p.
103]. De altfel, o persoanad este implicit prezumata
responsabild atita vreme, cat nu existd imprejurari,
fapte, atitudini etc. de naturd sd trezeasca indoiala
asupra capacitatii sale, sub aspectul oricaruia dintre
factorii intelectivi si volitivi[7, p.42].

Cuprivirelaprevederile legale ale iresponsabilitatii,
aceasta isi are sediul materiei la art.23 CP RM, potrivit
caruia: nu este pasibila de raspundere penald persoana
care, in timpul savarsirii unei fapte prejudiciabile, se
afla in stare de iresponsabilitate, adicd nu putea sa-gi
dea seama de actiunile ori inactiunile sale sau nu pu-
tea sd le dirijeze din cauza unei boli psihice cronice, a
unei tulburari psihice temporare sau a altei stari pato-
logice. Astfel, iresponsabilitatea este starea de incapa-
citate psihofizica a unei persoane care nu-si poate da
seama de caracterul, sensul si valoarea sociala, morala
sau judiciara a faptelor pe care le savarseste si a urma-
rilor acestora sau care nu-si poate determina si dirija in
mod normal vointa, in raport cu faptele sale [8, p.139].
Pe cale de consecintd, persoana nu poate fi subiect al
infractiunii si, deci, nu poate fi trasa la raspundere pe-
nald, daca nu are capacitatea de a intelege de ce fapta
sa prezintd pericol social si de ce este interzisa §i nici
care sunt rosturile pedepsei [7, p. 209].

Continut de bazi. Analizdnd in mod distinct su-
biectul infractiunilor economice, urmeaza sa stabilim
ca acesta este, In primul rand, persoana fizica respon-
sabild care la momentul savarsirii infractiunii a atins
varsta de 16 ani, iar in cazul infractiunilor prevazute la
art. 236 —241, 242, alin.(1) art. 242", art. 2422, art. 243-
2453, art. 245° — art. 2458, art. 245" — art. 2452, art.
2467, art. 248 — art. 251, art. 257 CP RM, subiect poate
fi persoana juridicd, cu exceptia autoritatilor publice.

Din categoria infractiunilor economice reglemen-
tate de Capitolul X al CP RM sunt si infractiunile le-
gate de insolvabilitate care sunt prevazute in art. 252
CP RM intitulat Insolvabilitate intentionata si art.
253 CP RM intitulat Insolvabilitate fictiva.
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In corespundere cu sanctiunea normei incrimi-
natoare, infractiunile legate de insolvabilitate pot fi
sdvarsite de persoana fizica responsabild, care la mo-
mentul comiterii faptei avea Implinita varsta raspun-
derii penale de 16 ani.

Intr-adevir, persoana fizica responsabila poate fi
subiect al infractiunilor legate de insolvabilitate pana
la implinirea varstei de 18 ani —potrivit careia, Codul
civil al Republicii Moldova (in continuare CC RM)
[11] stabileste dobandirea capacitatii depline de exer-
citiu.

Este adevdrat cé, in acord cu art. 19 si 20 din CC
RM, doar persoana fizica, care are capacitate deplina
de exercitiu, poate practica activitatea de Intreprinza-
tor. Din art. 20 din CC al RM rezultd ca activitatea
de intreprinzator poate fi practicatd de sine statator
(adica, fara acordul altor persoane) de la varsta de 18
ani. Bineinteles, aceasta daca respectiva persoana: 1)
nu este lipsitd de capacitatea de exercitiu din cauza
tulburarilor psihice (in corespundere cu art. 24 din
CC RM); 2) nu este limitata in capacitate de exercitiu
din cauza abuzului de alcool, substante narcotice sau
alte substante psihotrope (in conformitate cu art. 25
din CC RM). Din alin. (2) art. 25 din CC al RM de-
ducem ca persoana, limitata in capacitate de exercitiu
din cauza abuzului de alcool, substante narcotice sau
alte substante psihotrope, poate practica activitatea de
intreprinzator doar cu acordul curatorului.

Totusi, din alin. (2) si (3) art. 20 din CC RM aflam
ca capacitatea deplind de exercitiu poate fi dobandita
inainte de Tmplinirea varstei de 18 ani: 1) prin casa-
torie; 2) prin emancipare. In acest al doilea caz, care
este reliefat la alin. (3) art. 20 din CC RM, activitatea
de intreprinzdtor este practicata de catre minor nu de
sine statator, ci cu acordul parintilor, adoptatorilor sau
al curatorului.

Pe langa conditiile generale, subiectul infractiuni-
lor legate de insolvabilitate, urmeaza sa intruneasca si
conditiile speciale — calitatile prevazute de lege.

Dat fiind faptul ca infractiunile legate de insolva-
bilitate, similar altor infractiuni economice, au carac-
ter de blanchetd, se prezinta necesitatea de a consulta
alte acte normative, in afara de legea penala, inclusiv
pentru a determina calitatile speciale ale subiectului,
autor al infractiunii.

Asadar, In conformitate cu Legea insolvabilitatii
nr. 149/2012 [9], subiectul infractiunii prevazute la
alin.(1) art. 252 CP RM, urmeaza sa detind una dintre
urmatoarele calitti speciale:

1) persoanad cu functie de raspundere, angajata in-
tr-o societate necomerciala debitoare;

2) persoand care gestioneaza o organizatie comer-
ciald, obsteascd sau altd organizatie nestatald, care
este debitoare;
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3) persoana fizica care practica activitatea de in-
treprinzator si care este debitor.

In ceea ce priveste prima calitate speciald, urmea-

74 sa explicdm urmatoarele.
Reiesind din dispozitia alin.(1) art. 123 CP RM, per-
soana cu functie de raspundere este acea persoand
care Indeplineste urmatoarele trei conditii: 1) este o
persoand careia i se acordd drepturi si obligatii in-
tr-o intreprindere, institutie, organizatie de stat sau a
administratiei publice locale ori intr-o subdiviziune a
lor; 2) aceste drepturi se acordd permanent sau provi-
zoriu, prin stipularea legii, prin numire sau alegere,
ori 1n virtutea unei insdrcindri; 3) aceste drepturi si
obligatii i se acordd in vederea exercitdrii functiilor
autoritatii publice sau a actiunilor administrative de
dispozitie ori a celor organizatorico-economice [10,
p. 832].

Prin societate necomerciald se intelege, in virtu-
tea prevederilor art. 180 CC RM, persoana juridica al
cdrei scop este altul decat obtinerea de venit si care
sunt constituite in forma de asociatie, fundatie sau
institutie.

Societatile necomerciale se fondeaza pentru sati-
sfacerea intereselor spirituale, profesionale, cultura-
le, stiintifice, sociale etc., ceea ce necesitd mijloace
materiale, inclusiv banesti, obtinute din cotizatiile de
membru, din donatii, dar si din activitatile economice
aducitoare de profit. Prin urmare, in anumite conditii,
si persoanele juridice cu scop nelucrativ au dreptul,
cu titlu de exceptie, sd desfasoare activitate de intre-
prinzator [12, p. 106].

Intru generalizarea celor expuse, urmeaza si sta-
bilim ca, persoana careia, intr-o asociatie, fundatie
sau institutie de stat, fard scop lucrativ, i s-au acordat
drepturi si obligatii, permanent sau provizoriu, prin
stipularea legii, prin numire sau alegere, ori in virtu-
tea unei insarcindri, In vederea exercitdrii functiilor
sale, este pasibild de raspundere penald conform
alin.(1) art. 252 CP RM. In ceea ce priveste cea de-a
doua calitate speciald care poate sa o detind subiec-
tul infractiunii prevazute la alin.(1) art. 252 CP RM,
urmeaza sa precizam cd din definitia formulata in
art.124 CP RM reiese cad persoana care gestioneaza
organizatia comerciald, obsteasca sau alta organiza-
tie nestatald este acea persoana care indeplineste ur-
matoarele trei conditii: 1) este o persoana careia i se
acorda drepturi si obligatii intr-o organizatie comerci-
ala, obsteasca sau alta organizatie nestatala ori intr-o
subdiviziune a acestora; 2) aceste drepturi si obliga-
tii 1 se acordd permanent sau provizoriu, prin numi-
re, alegere sau in virtutea unei insarcindri; 3) aceste
drepturi si obligatii i se acorda in vederea exercitarii
functiilor sau actiunilor administrative de dispozitie
ori organizatorico-economice [13, p. 917].
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In conformitate cu prevederile art. 106 CC RM,
societate comerciald este organizatia comerciald cu
capital social constituit din participatiuni ale fondato-
rilor (membrilor) si care poate fi constituitd doar sub
forma de societate In nume colectiv, de societate in
comandita, de societate cu raspundere limitata si de
societate pe actiuni.

Pe de alta parte, in conformitate cu Legea cu pri-
vire la asociatiile obstesti nr. 837/1996 [14], asociatia
obsteasca este o organizatie necomerciald, indepen-
denta de autoritatile publice, constituitad benevol de
cel putin trei persoane fizice si/sau juridice (asocia-
tii obstesti), asociate prin comunitate de interese in
vederea realizarii, in conditiile legii, a unor drepturi
legitime.

Notiunea de altd organizatie nestatala, in cores-
pundere cu prevederile legislatiei civile, are intelesul
notiunii de societate necomerciala (excluzand asocia-
tia obsteascd) si din care fac parte asociatia, fundatia
si institutia.

Cat priveste cooperativele de intreprinzator si cele
de productie, consideram cé, asa cum rezulta din Co-
dul civil si din Legea cu privire la antreprenoriat si
intreprinderi, acestea nu sunt societati comerciale (or-
ganizatii comerciale). In acceptiunea art.124 CP RM,
cooperativele de intreprinzator si cele de productie
urmeaza a fi raportate la categoria ,,altd organizatie
nestatala”[15, p. 115].

In virtutea prevederilor alin.(2) art. 73 ale Legii nr:
149/2012, pentru comiterea de actiuni ilegale in exer-
citarea atributiilor, administratorul/lichidatorul poarta
raspundere disciplinara, materiald, contraventionalad
sau penald, conform legii.

Tinem sa subliniem ca, administratorul insolva-
bilitatii si administratorul provizoriu sunt persoane
fizice desemnate de catre instanta de insolvabilitate
sd exercite atributiile prevazute de lege in perioada
de observatie, in procesul de insolvabilitate si in pro-
cedura de restructurare a debitorului, iar lichidatorul
este o persoana fizicad desemnata de catre instanta de
insolvabilitate sa conduca activitatea debitorului in
cadrul procedurii falimentului si al procedurii simpli-
ficate a falimentului si sa exercite atributiile stabilite
de lege sau de instanta de judecata.

Daca ar fi sa ne referim la cea de-a treia calitate
speciald care poate sa o detina subiectul infractiunii
prevazute la alin.(1) art. 252 CP RM, si anume — cea
de persoana fizica care practica activitatea de intre-
prinzator, urmeaza sa subliniem ca aceasta calitate o
detin fondatorii intreprinderilor individuale, fonda-
torii si membrii gospodariilor taranesti si titularii de
patenta de intreprinzator.

Procesul de insolvabilitate nu poate fi intentat asu-
pra unei persoane fizice care practica de fapt o ac-
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tivitate de Intreprinzator, dar nu este inregistrati ca
atare. O astfel de persoana poate fi urmarita, pentru
obligatiile sale contractuale si cele delictuale, in mod
individual, prin actiunile civile de restituire a datoriei,
de daune interese etc.[16, p. 253]

Astfel, o persoana fizicd care practica activitatea
de intreprinzator, insa aceasta activitate nu este inre-
gistratd, nu poate compdrea in calitate de subiect al
infractiunii prevazute la alin.(1) art. 252 CP RM, dat
fiind faptul cd in privinta ei nu poate fi intentat un
proces de insolvabilitate.

Ceea ce este comun pentru toate categoriile de
subiecti enumerate mai sus, este calitatea de debitor
si anume debitorul in sensul Legii nr: 149/2012, nu in
sensul dreptului civil.

Asadar, conform art. 2 al Legii nr. 149/2012, de-
bitorul este orice persoand, indicata la art. 1 alin. (2),
care are datorii la plata creantelor scadente, inclusiv
a creantelor fiscale, impotriva careia a fost depusa in
instantd de judecatd o cerere de intentare a unui pro-
ces de insolvabilitate, iar potrivit alin. (2) al art. 1 al
aceleiasi legi - prezenta lege este aplicabild persoane-
lor juridice, indiferent de tipul de proprietate si forma
juridicd de organizare, intreprinzatorilor individuali,
inclusiv titularilor de patentd de intreprinzator, soci-
etatilor de asigurari, organismelor de plasament co-
lectiv 1n valori mobiliare, companiilor fiduciare, or-
ganizatiilor necomerciale, inregistrate in Republica
Moldova in modul stabilit.

In opinia lui V. Stati [17, p. 36], pe care o consi-
deram absolut intemeiata, impotriva debitorului poate
si sa nu fie depusd in instanta de judecatd o cerere
de intentare a unui proces de insolvabilitate. Calitatea
de debitor exista atat in cazul insolvabilitatii de-facto
(neconfirmata pe cale judiciara), cat si in situatia in-
solvabilitatii de-jure.

Péana la intrarea in vigoare a Legii nr. 180/2014
pentru modificarea si completarea unor acte legisla-
tive [18], care, printre altele, a prevazut completarea
art. 252 CP RM cu alin. (3) si (4), persoana care repre-
zenta o banca debitoare putea fi subiect al infractiunii
specificate la alin.(1) art. 252 CP RM. Asta, deoarece,
o banca putea si aiba calitatea de debitor, cu toate ca
insolvabilitatea bancilor nu era reglementata de Le-
gea insolvabilitatii, ci de Legea institutiilor financia-
re nr. 550/1995 [19].

In prezent, persoana, care reprezintd o banca debi-
toare, poate fi subiect al infractiunii prevazute la alin.
(3) art. 252 CP RM si, in afard de conditiile generale
privind responsabilitatea si varsta, acesta trebuie sa
aiba si calitatea speciald de administrator al bancii.

Anterior, in art. 3 al Legii nr. 550/1995, se explica
notiunea de administrator ca fiind membru al consi-
liului, al organului executiv, al comisiei de cenzori,
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contabilul-sef, conducatorul filialei persoanei, pre-
cum si altd persoand investita prin lege sau statut sa-si
asume obligatii, de sine statator sau impreuna cu alii,
in numele si in contul persoanei. Suplimentar, art. 21
al aceleiasi legi prevedea ,,...administratori ai bancii
pot fi numai persoane fizice, cu exceptia membrilor
comisiei de cenzori ale caror imputerniciri pot fi de-
legate organizatiei de audit, daca aceasta nu efec-
tueaza controlul de audit al bancii. Aceste persoane
trebuie sa fie confirmate de Banca Nationala inainte
de inceperea exercitarii functiei...”.

La momentul de fatd, normele amintite supra sunt
abrogate incepand cu data de 01.01.2018, data la care
intrd in vigoare noua Lege privind activitatea banci-
lor nr. 202/2017 [20], care, la randul ei, nu contine
reglementari privind notiunea de administrator.

Cu toate acestea, o definitie suficient de clara a
notiunii de administrator al bancii o gasim in pct. 3
al anexei la Hotardrea BNM nr.203/2017 [21], care
stabileste ca ,,prevederile prezentului regulament se
aplicaurmatorilor administratori: 1) administratori ai
bancii: a) membrii consiliului bancii; b) membrii co-
misiei de cenzori ai bancii, ¢c) membrii organului exe-
cutiv al bancii, inclusiv presedintele, vicepresedintele;
d) contabilul-sef al bancii, contabilul-sef adjunct al
bancii, in cazul in care aceastda persoand va exerci-
ta obligatiile contabilului-sef al bancii; e) conduca-
torul filialei bancii, conducatorul adjunct al filialei
bancii, in cazul in care aceastd persoand va exercita
obligatiile conducatorului filialei bancii; 2) adminis-
tratori ai filialei bancii straine: a) conducatorul fi-
lialei bancii straine, adjunctii conducatorului filialei
bancii straine; b) contabilul-sef al filialei bancii stra-
ine, contabilul-sef adjunct al filialei bancii straine, in
cazul in care aceastd persoand va exercita obligatiile
contabilului-sef al filialei bancii straine; 3) lichidato-
rul bancii in proces de lichidare.”

Legea penala nationala, in Incercarea de a defini
notiunea supusa analizei, prevede in art. 134" norma
de blancheta in care se stipuleaza ca ,,prin adminis-
trator al bancii, in sensul art. 191 alin. (2%), art. 197
alin. (3), art. 239" alin. (2) si art. 239°, se ingelege
persoana definita astfel prin Legea institutiilor finan-
ciare nr. 550-XII din 21 iulie 1995.”

Consideram depasita aceasta reglementare, or, pe
de o parte, si infractiunile prevazute la alin.(3) art.
252 si alin.(3) art. 335 CP RM, prevad in calitate de
subiect special administratorul bancii, norme care nu
se regdsesc specificate in art. 134" CP RM, pe de alta
parte, reglementarile Legii nr.550/1995 in ceea ce
priveste definitia interesatd au fost abrogate incepand
cu 01.01.2018. In acest context, propunem abrogarea
art. 134> CP RM.

Pe de alta parte, in ceea ce priveste subiectul
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infractiunii prevazute la alin.(1) art. 253 CP RM, ur-
meaza sa stabilim cd pe langa semnele generale pri-
vind vérsta si responsabilitatea, acesta poate fi numai
reprezentantul debitorului care a depus cererea intro-
ductiva, concluzie desprinsd din dispozitiile alin.(2)
art. 15 al Legii nr. 149/2012. Daca creditorul sau alte
persoane Tmputernicite cu acest drept, depun cerere
fictiva de intentare a procesului de insolvabilitate,
acestea nu vor raspunde conform alin.(1) art. 253 CP
RM.

Reiesind din prevederile alin.(2) art. 13 al Legii
nr. 149/2012, subiect special este, dupa caz: 1) per-
soana fizica ce desfasoara activitate de intreprinzator;
2) membrul organului executiv al persoanei juridice
ce desfagoara activitate de intreprinzator; 3) persoa-
na care, conform legislatiei, are dreptul s reprezinte
persoana juridica ce desfdsoara activitate de intre-
prinzator; 4) asociatul cu raspundere nelimitatd; 5)
lichidatorul debitorului (in cazul in care lichidarea
debitorului se efectueaza in corespundere cu alte acte
normative (altele decat Legea insolvabilitatii) [22,
p.491].

Din perspectiva sanctiunii faptelor ce prevad ras-
punderea penald pentru infractiunile legate de insol-
vabilitate, persoana juridica nu poate fi subiect si, re-
spectiv, nu poate fi trasa la raspundere pentru faptele
sale.

Cu toate acestea, urmeaza sia facem referire la
exemplul statului roman, care, odata cu introduce-
rea in dreptul penal a raspunderii persoanei juridice,
prezuma posibilitatea tragerii la raspundere penald a
acesteia gi pentru infractiunile legate de insolvabilita-
te (bancruta frauduloasd).

Legiuitorul moldav a evitat a institui raspunderea
penala a persoanei juridice pentru infractiunile legate
de insolvabilitate, mai ales ca prototipul acestor fapte
a fost imprumutat din legislatia penala rusa care nu
prevede raspunderea penala a persoanei juridice.

In acest sens, consideram oportuni modificarea le-
a persoanei juridice pentru infractiunea de insolvabi-
litate intentionata si insolvabilitate fictiva, in cazul in
care sunt intrunite conditiile pentru antrenarea aces-
tei raspunderi, si anume, daca aceasta nu a indeplinit
sau a indeplinit necorespunzator dispozitiile directe
ale legii ce stabilesc indatoriri sau interdictii privind
efectuarea unei anumite activitati si se constatd cel
putin una dintre urmétoarele circumstante: a) fapta a
fost savarsitd in interesul persoanei juridice respecti-
ve de cétre o persoana fizica imputernicitd cu functii
de conducere, care a actionat independent sau ca par-
te a unui organ al persoanei juridice; b) fapta a fost
admisd sau autorizata, sau aprobatd, sau utilizata de
catre persoana Tmputernicitd cu functii de conduce-

84

re; c) fapta a fost savarsita datoritd lipsei de suprave-
ghere si control din partea persoanei imputernicite cu
functii de conducere.

Concomitent, urmeaza sa subliniem ca, tragerea
la raspundere a persoanei juridice pentru infractiunile
legate de insolvabilitate nu urmeaza sd inlature trage-
rea la rdspundere penala si a persoanei fizice, care ur-
meaza sa survina in mod inevitabil, or, anume o per-
soana fizica (sau mai multe) se face responsabild de
savarsirea unei infractiuni 1n interesul sau in legatura
cu activitatea persoanei juridice.

In acest sens, propunem ca sanctiunea art. 252 si
253 CP RM sa cuprinda si pedeapsa pentru persoana
juridica, care sa se manifeste prin amenda si priva-
rea de dreptul de a exercita o anumitd activitate, iar
agravantele, cu posibilitatea de lichidare a persoanei
juridice.

Concluzionand cele expuse, urmeaza sa stabilim
urmatoarele:

- Subiectul infractiunilor legate de insolvabilita-
te este persoana fizica responsabila, care a implinit
varsta de 16 ani si care, fie este debitor — in cazul
debitorului persoana fizica, fie este reprezentant al de-
bitorului — in cazul debitorului persoana juridica.

- Nu poate fi subiect al infractiunilor prevazute la
art. 252 si 253 CP RM, persoana juridicd, concluzie
dedusa din sanctiunea normelor analizate.

- Ceea ce este comun pentru toate categoriile de
subiecti ai infractiunilor legate de insolvabilitate,
este calitatea de debitor si anume debitorul in sensul
Legii nr. 149/2012, nu in sensul dreptului civil, insa
calitatea de debitor exista atat in cazul insolvabilitatii
de-facto (neconfirmata pe cale judiciard), cat si in si-
tuatia insolvabilitatii de-jure.

- O persoana fizicd care practica activitatea de
intreprinzator, insd aceastd activitate nu este Inre-
gistratd, nu poate comparea in calitate de subiect al
infractiunii prevazute la alin.(1) art. 252 CP RM, dat
fiind faptul cd in privinta ei nu poate fi intentat un
proces de insolvabilitate.

- Consideram depasita reglementarea art. 134"
CP RM si, totodatd, propunem abrogarea acestei
norme, deoarece, pe de o parte, alin.(3) art. 252 si
alin.(3) art. 335 CP RM, prevad in calitate de su-
biect special administratorul bancii, norme care nu
se regdsesc specificate in art. 1343 CP RM, pe de
alta parte, reglementarile Legii nr.550/1995 in ceea
ce priveste definitia interesatd au fost abrogate ince-
pand cu 01.01.2018.

- Subiectul infractiunii prevazute la alin.(1) art.
253 CP RM poate fi numai reprezentantul debitorului
care a depus cererea introductiva, astfel, daca credi-
torul sau alte persoane imputernicite cu acest drept,
depun cerere fictiva de intentare a procesului de in-
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solvabilitate, acestea nu vor raspunde conform alin.
(1) art. 253 CP RM.

Propunem ca sanctiunea art. 252 si 253 CP RM sa
cuprinda si pedeapsa pentru persoana juridica, care sa
se manifeste prin amenda si privarea de dreptul de a
exercita o anumita activitate, iar agravantele, cu posi-
bilitatea de lichidare a persoanei juridice.
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In acest articol sunt analizate particularititile esentiale ale procedurii privind incuviintarea spitalizarii fortate si a trata-
mentului fortat. In particular, au fost scoase n evidenta aspectele ce tin de competenta generala a instantelor judecatoresti

la examinarea acestor categorii de cauze civile.

De asemenea, sunt evidente acele imperfectiuni ale legislatiei Republicii Moldova ce tine de acest fel de procedura ci-
vila. Au fost date solutii la situatiile, care deseori apar in practica judiciara, privind aplicarea normelor de procedura civild

privind institutia juridica respectiva.
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In this article we discusses the essential features of the procedure for the grant of forced hospitalization and forced
treatment. In particular, aspects of the general jurisdiction of the courts in the examination of these categories of civil ca-

ses were highlighted.

Also, there are evidences of the imperfections of the moldovan legislation related to this kind of civil procedure. Solu-
tions have been given to the situations, which often occur in judicial practice, regarding the application of the rules of civil

procedure regarding the respective legal institution.

Keywords: procedure, evidence, psychiatric, forced, treatment.

ntroducere. Art. 5 § 1 lit. ) din Conventia pen-
tru apararea drepturilor omului si a libertatilor
fundamentale, prevede posibilitatea privarii de liber-
tate a unei persoane susceptibile sa transmita o boa-
13 contagioasa, a unui alienat, a unui alcoolic, a unui
toxicoman sau a unei persoane care vagabondeazi. In
literatura de specialitate toate aceste situatii in ansam-
blu sunt subsumate unei detentii de ordin medical-so-
cial, fiind vorba despre persoane ce prezinta probleme
de adaptare la viata In societate, care trebuie protejate
adeseori impotriva propriilor acte periculoase, dupa
cum nu arareori comportamentul antisocial pe care-1
adopta poate fi de naturd sa impuna, cel putin tempo-
rar, privarea de libertate [1, p. 272-273].Totusi aceas-
ta poate avea loc numai pe ciile prevazute de lege.
Metode aplicate si materiale utilizate. Rezulta-
tele cercetarii au fost obtinute in urma utilizarii ur-
matoarelor metode de cunoastere: sinteza, analiza, si
comparatia. Metoda analitica a contribuit la eviden-
tierea particularitatilor reglementarii acestui fel de
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procedurd in Codul de procedura civila al Republicii
Moldova.

Rezultatele obtinute si discutii. De reguld, po-
trivit art. 23 alin. (1) din Legea ocrotirii sanatatii [2],
consimtamantul pacientului este necesar pentru orice
prestatie medicala propusa (profilacticd, diagnostica,
terapeuticd, recuperatorie). Totusi legislatia nationala
admite anumite derogari de la principiul dat in scopul
protejarii sanatatii publice, prin obligarea persoanelor
de a urma un tratament coercititv. Procedura privind
incuviintarea spitalizarii fortate si a tratamentului
fortat reprezinta un instrument de limitare a drepturi-
lor pacientului compatibil cu drepturile fundamentale
ale omului.

Spitalizarea fortata si tratamentul fortat ale per-
soanei in temeiul unei hotarari judecatoresti se ad-
mite doar in cazurile prevazute de lege. Unele dintre
acestea sunt:

- efectuarea examindrii medicale obligatorii, inclu-
siv pentru depistarea infectiei HIV/SIDA, a sifilisului
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si a tuberculozei la persoanele aflate in penitenciare
(art. 6 alin. (2) lit. d) din Legea cu privire la drepturile
si responsabilitatile pacientului);

- spitalizare si izolare obligatorie (carantind) a
persoanelor afectate de infectii contagioase si a celor
suspectate de vreo boala infectioasa ce prezinta peri-
col social (art. 6 alin. (2) lit. ) din Legea cu privire la
drepturile si responsabilitatile pacientului);

- In caz de refuz la asistentd medicala, exprimat
de reprezentantul legal al pacientului (ruda apropia-
td), cand o atare asistentd este necesara pentru sal-
varea vietii pacientului, organele de tuteld si curatela
au dreptul, la solicitarea organizatiilor medicale, de
a se adresa in instanfa judecatoreasca pentru protec-
tia intereselor persoanei bolnave (art. 13 alin. (7) din
Legea cu privire la drepturile si responsabilitatile pa-
cientului);

- bolnavii de tuberculoza in forma activa care se
sustrag de la tratament benevol, incalca regimul pre-
scris ori abuzeaza de bauturi alcoolice sau folosesc
substante stupefiante sunt trimisi la tratament coerci-
tiv, In modul prevazut de legislatia in vigoare (art. 44
alin. (2) din Legea ocrotirii sanatatii);

- persoanele care suferd de boli venerice sunt su-
puse unui examen medical si tratament obligatoriu in
institutiile curativ-profilactice respective, precum si
supravegherii prin dispensarizare pand la vindecare.
In caz de sustragere de la examenul medical i trata-
mentul benevol, persoanele vor fi supuse unui exa-
men §i unui tratament coercitiv in stationarul de boli
venerice (art. 45 alin. (1) si (4) din Legea ocrotirii
sanatatii).

Cererea de spitalizare fortata si tratament fortat al
persoanei se depune de o institutie medico-sanitara la
instanta de la domiciliul persoanei sau de la locul ei
de aflare. Pana la adresarea in instanta de judecata, le-
gea ofera unitatilor medico-sanitare, in unele cazuri,
si anumite masuri administrative cu caracter coercitiv
pentru a identifica sursele de infectie. Astfel, potrivit
art. 45 alin. (6) din Legea ocrotirii sanatatii, la soli-
citarea unitatilor medico-sanitare, organele de politie
sunt obligate sd aduca in unitatile curativ-profilactice
respective persoanele care sufera de boli venerice,
persoanele referitor la care existd date suficiente de a
presupune ca sunt infectate sau ca sufera de boli ve-
nerice, precum si persoanele care au venit in contact
cu astfel de bolnavi si sd acorde acestor unitati ajutor
la identificarea sursei de infectie.

O particularitate specifica a cererii de spitalizare
fortata si tratament fortat este ca in ea urmeaza a fi
consemnati legitimitatea solicitdrii acestei masuri.
Cu alte cuvinte, institutia medico- sanitard urmea-
za sa indice argumentele si concluziile cu privire la
necesitatea spitalizarii fortate si tratamentului fortat.
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Toate acestea urmeazd a fi reflectate in avizul co-
misiei medicale a institutiei medico-sanitare asupra
necesitatii spitalizarii fortate si tratamentului fortat,
care se anexeaza la cerere.

Potrivit art. 310 CPC, ,,(1) Instanta judecatoreasca
examineazd, in 3 zile de la data depunerii, cererea de
spitalizare fortata si tratamentul fortat. (2) Participa-
rea in sedinta de judecata a persoanei a carei spitaliza-
re se solicitd si a reprezentantului institutiei medico-
sanitare din a carui initiativa a fost pornit procesul ce
este obligatoriu. (3) In cazul in care se eschiveaza de
a se prezenta In judecatd, persoana este adusa fortat
in temeiul unei incheieri judecatoresti, care nu poa-
te fi atacata cu recurs. (4) Examinarea cauzei privind
spitalizarea fortata si tratamentul fortat al persoanei
are loc in absenta ei daca sanatatea nu-i permite sa se
prezinte in sedinta de judecata.”

Acest text de lege stipuleaza anumite reguli speci-
ale privind examinarea cererii de spitalizare fortata si
tratament fortat, pe langa cele generale de examinare
a actiunii civile.

Termenul de examinare a acestei cereri este unul
restrans. Instanta judecatoreascd examineaza, in 3 zile
de la data depunerii, cererea de spitalizare fortata si
tratament fortat. Ratiunea instituirii unui astfel de ter-
men porneste de la necesitatea de a inldtura pericolul
pe care il prezintd o boala pentru persoana ce urmea-
za a fi tratatd si pentru ceilalti membri ai societatii.
Daca va fi incalcat acest termen, judecatorul poate fi
sanctionat disciplinar, ceea ce nu duce la nulitatea ac-
telor de procedura.

In art. 310 alin. (3) CPC nu admite participarea la
proces prin reprezentarea persoanei a carei spitalizare
se solicitd. Participarea 1n sedinta de judecatd a per-
soanei, a carei spitalizare se solicita, si a reprezentan-
tului institutiei medico-sanitare din a carei initiativa a
fost pornit procesul este obligatorie. Totusi persoana
data este in drept de a fi asistatd in judecatd de un
avocat.

Persoana a carei spitalizare se solicitd urmeaza a
fi instiintata despre locul, data si ora sedintei de jude-
catd. In cazul in care se eschiveazd de a se prezenta
in judecatd, persoana este adusa fortat in temeiul unei
incheieri judecatoresti, care nu poate fi atacata cu re-
curs.

Pot exista situatii cAnd persoana a carei spitaliza-
re se solicita sa fie in imposibilitate de a se prezenta
din cauza sanatitii. In acest caz, examinarea cauzei
privind spitalizarea fortata si tratamentul fortat a per-
soanei va avea loc in lipsa ei.

In conformitate cu prevederile art. 311 alin. (1)
CPC, ,,(1) Dupa ce examineaza cererea in fond, in-
stanta judecatoreascad pronuntd o hotdrdre motivata
prin care admite sau respinge cererea de spitalizare
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fortata si tratament fortat. (2) Hotararea prin care s-a
admis cererea constituie temeiul spitalizarii fortate si
a tratamentului fortat al persoanei pe parcursul terme-
nului stabilit de lege. Hotararea respectiva nu afectea-
74 capacitatea de exercifiu a persoanei.”

Hotararea judecdtoreasca privind spitalizarea
fortatd si tratamentul fortat este supusd acelorasi
conditii de continut stipulate in art. 241 CPC. Insa
alin. (1) al art. 311 CPC se stipuleaza o regula speci-
ala privind acest act de dispozitie, 1n special, referitor
la dispozitivul si motivarea ei. Hotararea prin care se
admite sau se respinge cererea de spitalizare fortata
si tratament fortat urmeaza a fi motivata. Astfel, ho-
tardrea nu va consta doar din partea introductiva si
dispozitiva, ci va cuprinde toate cele patru parti com-
ponente stipulate in art. 241 CPC.

Instanta de judecata poate pronunta fie o hotarare
de admitere, fie de respingere a cererii de spitalizare
fortatd si tratamentul fortat. Astfel, este imposibild

pronuntarea unei hotarari de admitere partiald a aces-
tei cereri.

Pentru a fi supusa spitalizarii fortate si tratamentu-
lui fortat o anumita persoana este suficienta hotararea
judecatoreasca in lipsa eliberarii unor acte subsecven-
te de céatre instanta de judecata.

Hotéararea prin care s-a admis cererea de spitaliza-
re fortatd si tratament fortat nu afecteaza capacitatea
ei de exercitiu, intrucét legea admite aceasta numai
prin instituirea masurilor de ocrotire.
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The article considers the content and purpose of the delictual characterization of the personality of a juvenile offender in
the administrative-legal aspect. The purpose of this article is to study the socio-psychological mechanism of behavior of mi-
nors who committed administrative misconduct. It has been established that the delictual characterization of the person who
committed the administrative offense has many common features with the criminological characteristics of the offender’s
personality. At the same time, in contrast to crimes, the representation of children often does not form a clear boundary be-
tween the unwanted (immoral) behavior and the illegal, constituting the composition of an administrative offense. The main
characterizing the juvenile offender is the degree of social deformation and adaptation of this personality. Knowledge about
the characteristic features of the personality of a minor offender helps to better determine his guilt and to choose an effective
measure of legal reaction to an unlawful act. The consideration of the administrative-legal and socio-psychological aspects
of the personality of a juvenile offender is the starting point for improving the juvenile administrative justice, which should
be aimed at socializing the child, developing his legal consciousness at the level of an autonomous or, at least, conventional
morality.

Keywords: administrative offense, delictology, child, personality, socio-psychological aspect.

JAEJIKTOJOTI'TYHA XAPAKTEPUCTUKA OCOBUCTOCTI HEIOBHOJITHBOI'O
MPABOIMMOPYIIHUKA
Muxkoaa BECEJIOB,

IOTIEHT Kadeapy KpUMiHATEHO-TIPAaBOBUX AucuIUIiH KpuBopi3zskoro gakynsrery HamioHamsHOTO
yHiBepcuTeTy «OJiechKa IOpHIUYHA aKaJeMisDy, KaHIUIaT IOPUIUYHUX HAYK, JOICHT, CTApIINi HAYKOBUH
CITIBpOOITHHK
Hdiana YABAHEHKO,
cryneHTka 3-ro Kypcy KpuBopizpkoro dakynsTeTy JHIIPOIETPOBCHKOTO AEPKABHOTO YHIBEPCUTETY
BHYTPIIIHIX CIIpaB

Y crarTi po3mISAAETHCS 3MICT Ta NMPHU3HAYEHHS JEIKTOJOTIYHOT XapaKTepHCTHKH OCOOMCTOCTI HETOBHOIITHHOTO
NPaBOINOPYIIHUKA B aJIMiHICTPAaTHBHO-IIPABOBOMY acrleKTi. MeToro 1i€i cTarTi € BUBYEHHS COLIalIbHO-IICUXOIOTIYHOTO
MeXaHi3My MOBEIHKH HETIOBHONITHIX OCI0, SKi BUMHIIIN aIMiHICTpaTUBHI MPOCTYIIKU. BCTaHOBIEHO, IO ACTIKTOIOTiYHA
XapaKTepUCTHKa OCOOH, SKa CKOija aIMIiHICTpaTHBHUI NPOCTYHNOK Ma€ 0araro CHUTBHUX PHUC 3 KPHUMIHOJOTIYHOIO
XapaKTepUCTUKOI0 OCOOWMCTOCTI 370YMHIM. PazoM 3 THM, Ha BiOMiHYy BiA 3J0YMHIB, B YSBIEHHI IiTed dYacTo HE
copmoBaHO HiTKOT MeXi MiXK HeOakaHOIO (aMOpaIbHOI) MOBEAIHKOIO Ta MPOTH3AKOHHOIO, [0 CTAHOBUTH CKJIAJ TOTO
Y IHIIOTO aIMIHICTPATUBHOTO TPABONOpPYLICHHsS. [OJOBHHMM, IIO XapaKTepH3ye HEMOBHOJITHHOTO MPaBOIOPYIIHHUKA
€ CTYIIHb colianbHOI nedopmanii 1 Ae3amanTtamii Horo ocoducTocTi. 3HAHHS IPO XapaKTePHi BIACTHBOCTI 0COOMCTOCTI
HETIOBHOJIITHROTO ITIPaBOIOPYIIHWKA JOIIOMAara€ IpPaBHJIBHIIIOMY BCTQHOBJIEHHIO HOro (opMu BHHH Ta OOpaHHIO
e()eKTUBHOTO 3aXOy IPAaBOBOTO pearyBaHHS HA HEMPABOMIPHWH BUMHOK. YpaxXyBaHHS aJMiHICTPaTHBHO-TIPABOBHX Ta
COIIaJIBHO-TICHXOJIOT1YHUX aCIIEKTiB 0COOMCTOCTI HEIOBHOMITHHOTO MIPABOMOPYIITHUKA € BIX1THOIO 3aCaJ0F0 YIOCKOHAJICHHS
IOBEHAJIbHOT aJMiHICTPAaTUBHOI IOCTHUINI, siIka Mae OyTH CIpsSMOBaHAa Ha COIIAi3allil0 JUTHHH, PO3BHTOK ii MPaBOBOI
CBIZIOMOCTI Ha PiBHI aBTOHOMHOI a00, X04a 0, KOHBEHI[IOHATIBHOT MOPATi.

Knrouogi crosa: aominicmpamuere npagonopyuieHHsi, 0eikmono2is, OUmuHa, 0COOUCmicms, COYiaIbHO-NCUXONO02IYHUL
acnekm.
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Articolul examineaza continutul si scopul caracterizarii delictuale a personalitatii unui infractor juvenil din punct de ve-
dere administrativ-juridic. Scopul acestui articol este de a studia mecanismul socio-psihologic al comportamentului mino-
rilor care au savarsit abateri administrative. Sa constatat ca caracterizarea delictuald a persoanei care a savarsit infractiunea
administrativa are multe caracteristici comune cu caracteristicile criminologice ale personalitatii infractorului. In acelasi
timp, spre deosebire de infractiuni, reprezentarea copiilor nu formeaza adesea o limita clard intre comportamentul nedorit
(imoral) si ilegal, constituind compunerea unei infractiuni administrative. Caracteristica principald a infractorului juvenil
este gradul de deformare sociala si adaptare a acestei personalitati. Cunoasterea trasaturilor caracteristice ale personalitatii
unui infractor minor ajuta la o mai buna determinare a vinovatiei sale si la alegerea unei masuri eficiente de reactie juridica
la un act ilegal. Luarea in consideratie a aspectelor administrativ-juridice si socio-psihologice ale personalitatii unui infrac-
tor minor este punctul de plecare pentru imbunétatirea justitiei administrative minore, care trebuie sa vizeze socializarea

copilului, dezvoltarea constiintei sale juridice la nivelul unei autonomii sau , cel putin, moralitatea conventionala.
Cuvinte-cheie: infractiuni administrative, delictologie, copil, personalitate, aspect socio-psihologic

tatement of the problem. The state and

society should strive to create conditions that
allow the child to have meaningful life in society.
Particular attention should be paid to the period of life
of adolescents when they are most prone to improper
(deviant) behavior (The Beijing Rules, 1985). Every
behavior, including delinquent, always has a socio-
ethical meaning and evaluation. Such behavior
is simultaneously a consequence of the material
embodiment of moral qualities and psychological
characteristics of the individual. A minor person
(child, adolescent) is not an exception to this rule.

Relevance of research topic. The definition of
delictual characteristics and the degree of deformation
of a person allows to determine further measures
of minimization of negative determinants on this
person.

Research status. It should be emphasized
that the legal science is quite widely represented
by criminological studies of the phenomenon of
child crime: V. Golina, B. Golovkin, S. Gorlach,
D. Vygovsky, V. Vitvitskaya, G. Didkovskaya,
O. Dzhuzha, P. Pylypchuk, O. Semerak and others.
Instead, the crime is not the only manifestation
of deviation among children, although it is most
socially dangerous. A significant number of juvenile
delinquencies form harmful acts, which in the rules
the Code of Ukraine on Administrative Offenses
(CUAOQO) qualify as administrative offenses. Taking
into account their share in the general statistics of
juvenile delinquents and the high percentage of
latency, the damage from such negative actions can
not be underestimated. However, the question of the
delictual characterization of minors who commit
administrative misconduct in scientific circles is less
marked.

The purpose of this article is to study the socio-
psychological mechanism of behavior of minors who
committed administrative misconduct. Accordingly,
the research objective is to create an understanding
of a juvenile delinquent to further integrate this
knowledge into the implementation of administrative
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juvenile justice and juvenile prevention. The
methodological basis of the study formed the general
and special methods of scientific knowledge in their
rational totality.

The main material. Condition of juvenile
delicacy and administrative misconduct. Analysis of
statistical data of the General Prosecutor’s Office of
Ukraine shows that for five incomplete years (from
2014 to September 2018 inclusive), the number of
registered criminal offenses committed by minors
or their participation reached almost 29 thousand
cases. The number of juvenile offenses committed by
administrative offenses is much more complicated.
According to the State Statistics Service of Ukraine,
only impact measures envisaged by Article 24-1
of the CUAO for 2014-2017 were applied to 66,2
thousand juveniles (data from the Statistical Bulletins
«Administrative Offenses» for the relevant years).
It should be emphasized that, firstly, only persons
who have reached the age of 16 can be brought to
administrative liability (while the minimum age
for criminal liability is 14 years). And secondly,
the law provides for the possibility of applying and
specific administrative penalties to such persons,
and accordingly, these indicators are included in
the general statistics of the persons brought to
administrative responsibility of individuals and to
distinguish them from the available statistical data
does not seem possible. However, even the data given
is enough to see more than twice the difference in the
number of recorded administrative misconduct and
crimes committed by minors.

The highest percentage among recorded juvenile
delinquencies is administrative offenses that violate
public order and public safety — 50%, as well as
administrative offenses that violate the established
order of government — 38,9%. Among them, such
offenses as «smoking tobacco products in prohibited
places» (Article 175-1 CUAO) — 27,1%, «drinking
beer, alcohol, low alcohol beverages in prohibited
places of law or appearance in drunken places in
public places» (Article 178 CUAO) — 16%, «residence
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without a passport of a citizen of Ukraine or without
registration of a place of residence» (Article 197
CUAO)-35,68% are leaders among all other offenses.
In addition, minors account for a significant number
of such offenses as «petty hooliganism» (Article 173
CUAO) - 3,93%, «committing domestic violence»
(Article 173-2 KUpAP) — 1,5%. Among other types
of juvenile administrative offenses, attention is drawn
to «the management of a vehicle by a person who
does not have the appropriate documents for the
right to manage» (Article 126 KUpAP) — 3,51%,
«driving vehicles in a state of intoxication» (Article
130 CUAO) — 2%, «Petty abduction of someone
else's property» (Article 51 CUAO) — 1,11%; «lllegal
crossing or attempt of illegal crossing of the state
border of Ukraine» — 0,84% (Article 204-1 CUAO),
«violation of the rules of the traffic that caused damage
to vehicles, cargo or other property» (Article 124
CUAO) — 0,84 % etc (Administrative offenses in
2016).

The boundary between administrative misconduct
and crime is manifested in the degree of social danger.
On the objective side, some offenses are completely
identical and differ only in consequence or size of
such element as the subject of the offense. Given this,
the internal connection that combines the identity of
the perpetrator and the offender (in administrative
qualifications) is often very close, and the features
that characterize these individuals are very similar.

Socio-legal analysis of the identity of a juvenile
offender. The personality of the offender is the person
of'a person who “arbitrarily interrupted a certain node
from a plurality of social ties that unite this person
with the state and society” (Alaukhanov, 2008).
The diversity of relationships, qualities and typical
features that determine the identity of the offender,
criminology studies in two aspects — legal (criminal)
and socio-psychological. It is appropriate to base
such division on the basis and for the characterization
of the person of the juvenile offender who committed
an administrative delinquency. Accordingly, the
administrative and legal characteristics of the
personality of a juvenile delinquent is based on
legal categories such as the type of misconduct, the
commission of an offense by a group of persons,
repetition, the commission of an offense by a person
who previously committed a criminal offense, the
harmfulness of a misdemeanor, the material or formal
composition of the delict, the type of administrative
penalty or measure influence, etc. Important for the
administrative-legal characteristic is also the form of
guilt, the motivation and purpose of committing an
administrativeoffense, thepresenceofadultinstigators,
the consequences of misconduct. Administrative-
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legal and delictual qualities demonstrate the degree
of social deformation of the child's personality, its
special qualities, make it possible to identify the
most significant features of such persons, sometimes
negative prospects for further criminalization.

Within the socio-psychological analysis of
the identity of a juvenile offender, the moral and
ethical characteristic of the latter becomes of special
significance. In the structure of the individual
distinguish biological and physiological, socio-
demographic, moral and psychological, social-role
features.

The destructive behavior of a person depends on its
biological nature, its features. Any external influence
on it is refracted through the prism of its biological
nature. Do not take this into account — means to
ignore the deterministic understanding of human
action. However, it should be kept in mind that the
biological origin does not contain any ethical or moral
element (Criminology, 2009). A child from an adult
has a number of anatomical-physiological and mental
characteristics. Given these peculiarities, the period
of childhood is defined as the most intense stage of
human development. The biological age of children
is characterized, for example, by the maturity of the
skeleton (the course of ossification processes), the level
of development of secondary sexual characteristics,
functional, morphological and mental maturity
(Antonik, Andrianov, 2009). However, the factors
presented alone do not identify the child offender
personally. On the contrary, given the conditional
«imperfection» of the child's body (insufficient
physical strength, height), this factor may restrain the
child from committing more dangerous delinquents.
However, the physiological characteristics of a minor
sometimes play arolein committing offenses involving
violence against younger or worse peers, but in this
case, the main factors of such antisocial behavior
are primarily the psychological characteristics of
the adolescent. Under the mental component of the
person understand the independent inner world: her
feelings, perceptions, experiences; strong-willed,
intellectual and emotional peculiarities; temperament
and character. Some of these qualities and properties
have a natural foundation. All of them are relatively
stable and individual, which does not preclude their
development throughout the life of a person under
the influence of its specific living conditions and as
a result of diseases. But basically, they change under
the influence of upbringing and re-socialization.
That is why this component of a person is not a
purely psychological beginning, but its psychosocial
properties (Criminology, 2009).

«Juvenile offender — a changing and dynamic
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person». Even a superficial look on him reveals a
strange inconsistency of judgments, conclusions and
motives, instability of behavior, illogical behavior
and actions, etc. In the psychology of the offender,
there is a unity of incompatibility: the duality and
contradictory nature of the very basis of the person,
its relation to society, to the people around them, to
the norms and rules of conduct (Boceliuk, 2010). To
diagnose the adequacy of the mental development
of an individual, scientists-psychologists rely on the
concept of age and individual peculiarities of human
mental development. All individuals are in the same
society the same degrees of mental development, but
pass them in different ways. There are typological and
individual differences in the process of development
and its results. They are manifested in the functional
features of the nervous system, in mental, emotional,
moral, volitional qualities, in the needs, interests,
abilities and characterological features of children and
young people. In the process of development, a unique
individual identity is formed (Age Psychology, 2012).
It is the psychological and psychological peculiarities
of childhood that is the criterion that defines the age
of legal responsibility.

The causes of administrative violations of this
category of persons depend on the peculiarities of their
mental and social development (Kovalchuk, 2007).
At the same time, in proceedings on administrative
violations, such a question remained without due
attention of the legislator. R. Blagout argues that
adolescence itself is a significant deviant factor
in the life of a minor. The scientist discovers the
interconnection of the negative properties of various
types of temperament and character peculiarities;
proves that certain types of accentuations of character
(hypervential, epileptoid, isteroid, labile, unstable,
conformal), as well as delays in mental development
and cross-mental development, socially disadapted
and addictive behavior have a certain delinquent
significance (Blaguta, 2006).

Studying the administrative practice and the
materials of registration and prophylactic cases
of children taken on the preventive record in some
territorial subunits of the juvenile prevention of
the National Police of Ukraine gave us grounds
to identify the following main groups of juvenile
offenders, depending on their individual peculiarities
of mental development: a) persons with obvious
signs of lagging intellectual component in mental
development; b) a person with obvious signs of
lagging volitional component; c¢) persons with
adequate mental development, but those who by type
of temperament are sanguine or choleric; d) persons
with mental acceleration. Of course, the inconsistency
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of psychology is inherent in teenagers and, to a certain
extent, in adolescence. Moreover, the formation of the
personality of this age can proceed only on the basis
of overcoming internal contradictions, on the basis of
their unity and struggle. It should be emphasized that
humanmentalactivityisfullypossiblethroughitsactive
communication with other people and social groups.
Socio-demographic features include information
about gender, age, level of education, occupation,
length of service, marital status, place of residence
and other data on the social status of individuals. The
above signs establish connections of the person of the
offender with the typical characteristics of the whole
society (Criminology, 2009). As a rule, unlawful acts
begin to be committed by juvenile elementary school
children, although their proportion in the total number
of juvenile offenses is much smaller than that of older
adolescents (Bandurk, 2014). The development of
a higher level of moral consciousness is associated
with the development of intelligence, so it appears
not earlier than adolescence, and then only in 10%
of people of this age. The child may know how to
behave correctly, but for some reason do otherwise
(Kulagina, 1999). But most of these acts, if they
do not contain signs of a crime, do not come to the
attention of statisticians and analysts, since the child
acquires administrative capacity only from the age of
16. Among the persons who committed offenses at
the age from 16 to 18 years of age, the social status
(their immediate environment: family, friends, family
ties and relationships between family members)
largely determines the nature of such delinquencies.
For example, among the persons who compiled
administrative materials under Article 44 of the Code
of Ukraine on Administrative Offenses «unlawful
purchase, storage of narcotic drugs or psychotropic
substances without the purpose of marketing in small
quantities» (in 2016 they accounted for approximately
0,5% of all detected juvenile offenses), almost 60%
were children from ordinary families of middle
income. The facts of such administrative offenses, as
a rule, were detected by police at night or at night on
the outside of schools, near cafes and discos. It was
found that in most cases, such parents do not exercise
authority over their children and have no proper
influence on them. In addition, the presence of these
adolescents in informal groups («companies») has a
significant impact on the commission of such offenses.
During a confidential interview with such children,
some of them acknowledged that the smoking of
«weak» narcotic plants in small doses is very often
practiced among their acquaintances of adolescents.
Y. Kolosovsky proposes to classify juvenile
offenders into four groups according to the nature
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of the formation in the last deviant behavior — the
first group of offenders should include minors, the
formation of whose personality took place in a normal
positive environment; to the second - minors, whose
formation took place in an environment with certain
but not significant moral and emotional deviations;
to the third — persons whose formation took place
in an unfavorable, contradictory environment; to
the fourth — the persons whose formation took
place in a completely unfavorable environment
(Kolosovsky, 2014).

Personality-role properties are conditioned by the
fact that the behavior of a person depends, firstly, on
the social positions which she observes in society;
and secondly, from the understanding and fulfillment
of its own role roles and functions arising from the
data of social positions (Criminology, 2009). In this
context, it is possible to identify groups of child
offenders who evade education that commit acts
of violence in the family, leave families or state
institutions for orphans, have criminal record for
committing criminal offenses, etc. It is among these
categories of minors that such violations as smoking
tobacco products, drinking alcoholic beverages in
prohibited areas of law, or appearing in drunken
places in public places, residence without a passport
of a citizen of Ukraine or without registration of a
place of residence, intentional spoilage of a passport
or loss of it with negligence, breach of the border
regime, illegal crossing or attempted illegal crossing
of the state border of Ukraine, etc.

Children who are in conflict with the law are
subject to legal arbitrariness. Set themselves above
the requirements of the law, not fully aware that their
execution is a necessary obligation. Delicatological
studies each time confirm the essential specificity
of their legal consciousness. Persons committing an
offense disclose (hidden or explicit) contempt of the
law; they are sure that the law can be bypassed, violated
in a particular situation in favor of personal or clan-
group interests, counting (sometimes unreasonably)
on their own legal impunity (Criminology, 2009).
All these properties are also inherent in most of the
juvenile offenders.

Conclusions. As for the identity of a juvenile
offender, the main thing that characterizes him is the
degree of social deformation and maladaptation of
his personality. Integration of the child into the social
environment and vice versa, disorganization and
delictualization of the individual, is usually the only
connection with the processes of its organic formation.
Social deformation occurs gradually, encompassing
all deeply morally spiritual and other important
social principles of the personality of a minor. The
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process of deformation is accelerated if the child is in
an antisocial environment, whether the family or its
individual members (for example, a parent or mother,
older brothers drink alcoholic beverages, narcotic or
psychotropic drugs, have unusual convictions), or a
destructive youth subculture whose values are formed
on based on drunkenness, drugs, petty mischief,
sexual inactivity, and gambling.

Unlike crimes, the representation of children often
doesnotformaclearboundary between the undesirable
(immoral) behavior and the illegal, constituting the
composition of an administrative offense. Against the
background of a high level of marginality, even the
adult population of the Ukrainian population has a
social danger that children and adolescents, if there
is a possibility to avoid punishment, go to commit an
offense without undue hesitation. In the future, the
absence of internal restraining motives and regulators
of behavior leads to the fact that as soon as fear of
punishment disappears, or there is the possibility
of avoiding legal liability, a person no longer stops
anything before committing more dangerous offenses,
in particular crimes. Compared to crimes, the deterrent
factor in legal liability for administrative offenses
is significantly lower, so juvenile offenders often
do not think about the consequences of antisocial
misconduct. The commission of an administrative
offense in childhood is, in many cases, an indicator of
aperson's tendency to disregard not only moral norms,
but also rights. Each of these approaches to the study
of the identity of a juvenile offender is undoubtedly
important both from a theoretical and a practical point
of view. Knowledge about the characteristic features
of the personality of a minor offender helps to better
determine his guilt and to choose an effective measure
of legal reaction to an unlawful act. In some of our
previous publications, we have already paid attention
to the social reintegration of the influence of juvenile
offenders (the Scandinavian model of juvenile
justice) within the framework of criminal-legal
relations (Veselov, Kovalenko, Ustimenko, 2016).
However, such an approach is not unnecessary for
the improvement of juvenile administrative and tort
relations. The consideration of the administrative, legal
and socio-psychological aspects of the personality
of a juvenile offender is the starting point for the
improvement of juvenile administrative justice, which
should be aimed at the socialization of the child, the
development of its legal consciousness at the level of
the autonomous (moral norms and principles become
their own property of the individual, that is, internal)
at least, the conventional morality (the source of
moral principles remains external, but the child is
guided by the correspondence with the surrounding
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environment). The statement in this scientific article
creates prospects for further research in this direction,
namely: analysis of determinants of juvenile
administrative delicts; review of the minimum age of
administrative liability established by the legislation
of Ukraine today and the system of measures of
influence on such persons; bringing standards of
proceedings in cases of administrative violations of
minors to the requirements of international norms,
etc.
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