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Paci sunt maxime contraria, vis et enjuria

Publicatia periodici stiintifico-teoretica si informational-practicd ,,Studii Juridi-
ce Universitare® fondatd de Institutul Cercetari in Domeniul Protectiei Drepturilor
Omului (ICDPDO) al Universitétii Libere Internationale din Moldova are drept scop
publicarea unor lucrari de valoare, ce reflecta rezultatele cercetdrilor curente in care
sunt antrenati colaboratori a Institutului, reprezentanti ale institutiilor din Republica
Moldova si alte state.

Numadrul in cauza deschide o noud pagina in istoria revistei — s-a incheiat peri-
oada conditionatd pentru acreditarea stiintifica a revistei. Editiile precedente au dat
posibilitatea fondatorilor sa analizeze pozitiile forte, dar intre timp sd intreprinda
anumite mdsuri pentru sporirea calititii materialelor publicate.

Revista ese structurata pe sectii ce reflecta probleme actuale ale diverselor do-
menii, dupa cum urmeazd: Drept International, Drept Public, Drept Privat si Stiinte
Penale. Revista urmareste sd promoveze elementul novator implementat in numarul
precedent — in cadrul sectiilor respective sunt admisi doctoranzi, criteriul fiind fi-
nalizarea studiilor de doctorat si definitivarea tezei, inclusiv inceperea procedurii de
sustinere a acesteia. Exceptia in cauza vine sd confirme nivelul inalt de cercetare al
doctoranzilor. In egald masura aceasta reguli este aplicat si expertilor, studiile cirora
prezintd interes, in special pentru practicieni.

Promovand ideea sustinerii tinerilor cercetétori stiintifici, revista contine o rubrici
speciala Tribuna doctorandului, in cadrul cireia acestea au posibilitate sd-si publice
rezultatele cercetarilor, lucrarile fiind recenzate de experti in domeniu.

Un alt element novatoriu pentru revista este introducerea rubricii Tribuna ex-
pertului, care are ca obiectiv familiarizarea cu diverse aspecte teoretico-practice, in
special prin prisma procesului de ajustare a ordinii juridice autohtone la standardele
si valorile internationale in general, si europene in special. Deschidem aceastd ru-
bricd cu Comentariul Capitolului VI al Constitutiei Republicii Moldova ,,Guvernul®
(Partea I). Un alt subiect al acestei rubrici este Avizul privind corespunderea tezei
de doctor in drept cu tema ,,Rolul Curtii de Justitie a Uniunii Europene in procesul
de interpretare si aplicare uniformd a dreptului Uniunii Europene® la specialitatea
12.00.02 — drept public.

Una din rubricile traditionale este prezentarea noilor lucrri stiintifice aparute
in perioada respectivd. Prezentul numar este dedicat lucrérilor:



— «TenpeHIVMM U MePCIEKTUBBI Pa3BUTUA MEXKJYHAPOJHOTO YaCTHOTO IpaBa
Pecniy6rmuku Monposa. Mocksa-Kummues. 2011. 166 crp.», aBrop Hatanbs
OcosiHy, KaHAMUAAT IOPUANIECKNX HAYK;

— «VImymectBenHnble npaBa. Kuura 1. Bemnoe npaso. Chisinau: ULIM. 2011.
12,2 c.a. 305 cTp.», aBrop Orner XamaOypeHKo, KaHAUAT IOPUANIECKIX HaYK,
IOLIEHT;

— «IIpuHUUIIBI TpaBa BOOPY>KeHHbIX KOHGMMKTOB: Kypc mexunit, mpoYnTaHHbIX
Ha 1opupndeckoM dakynbrere OTKpbITOro bproccenbckoro YHuBepcurera
(mepesop ¢ ppaniysckoro). Mocksa: Mexxpynapopubiii Komnrer Kpacsoro
Kpecra. 2011. 1144 ctp.», aBTop npodeccop Ipux Hasup;

— «OroBopka 0 MyONMYHOM MOPsIKE B MEKIYHAPOLHOM YaCTHOM IIpaBe:
TeopeTUdecKre MpobIeMsl 1 COBpeMeHHas mpakTuka. Mocksa, «CraryT»,
2010 r. 408 cTp.», aBTOp O.I. boraruua

Volumul in cauza continue initiativa de a largi cercul de cititori a revistei. Acest
obiectiv se propune a fi atins prin publicarea materialelor in limbile de circulatie
internationala - engleza, francezd, germana sau spaniola. Aceasta la randul sdu va
permite efectuarea schimbului de reviste cu centrele universitare din diverse state
europene.

Printre inovatii se enumera si inregistrarea site-i revistei, in asa fel cei cointeresati
vor putea face cunostintd cu materialele publicate, ceea ce la randul sdu va duce in
mod inevitabil la sporirea calitati lucrarilor prezentate.

Sperdm aceastd practicd ulterior sd duca la promovarea imaginii stiintei juridice
autohtone in diverse state europene, iar revista ,,Studii Juridice Universitare” va raiméne
si in continuare un promotor real al valorilor stiintifice si al traditiilor educationale
juridice europene.

Conf. univ., dr. Vitalie GAMURARI
redactor-sef



FOREWORD

Paci sunt maxime contraria, vis et enjuria

The periodical scientific theoretical and informational practical edition ,,Legal
University Studies” (,,Studii Juridice Universitare”), founded by the Institute of Research
in the Domain of Human Rights Protection (ICDPDO) from the Free International
University of Moldova, has the aim to publish valuable articles that reflect the results
of recent research, in which fellow researchers from the Institute and representatives
of another institutions from Moldova and from abroad take part.

The present issue opens a new page in the history of the magazine: the conditional
period for the scientific accreditation is over. The previous editions gave the founders
a possibility to analyze the strong points and to take measures in order to improve the
quality of published materials.

The magazine is structured into sections that reflect actual problems from different
spheres, as follows: International law, Public law, Private law and Criminal sciences.
The magazine tends to promote the innovative element, as it was implemented in the
preceding issue — the corresponding sections contain works signed by post-graduate
students, criteria being the completion of post-graduate studies and finalization of
doctorate thesis, including the beginning of the procedure of its defence. This exception
is aimed to confirm the high scientific level of post-graduate students’ research. In the
same measure an exception is made for the experts, whose studies present an interest,
especially for the practitioners.

Promoting the idea of support for the young researchers, the magazine contains
a special section named “The tribune of a postgraduate student” (“Tribuna doctoran-
dului”), which is aimed to give these researchers a possibility to publish the results of
their scientific work, after a reviewing by experts in the domain.

Another innovative element for the magazine is the introduction of a new section
named “The expert’s tribune” (“Tribuna expertului”), which has as an objective the
acquaintance with different theoretical and practical issues, especially in the light of
the process of adjustment of national legal order to the international legal standards
and values in general and European ones in particular. We open this section with the
Commentary of Chapter VI from the Constitution of Republic of Moldova — “The
Government” (part I). Another issue of this section is the Opinion concerning the
correspondence of the doctorate thesis with the theme “The Role of Court of Justice of
the European Union in the Process of Interpretation and Uniform Application of the
Law of European Union”, on the speciality 12.00.02 — public law.



One of the traditional sections is the presentation of new books that appeared in
the corresponding interval of time. The present issue contains reviews concerning the
following works:
— «TeHgeHLUM U MEPCIEKTUBBI PasBUTHUA MEXAYHAPOLHOTO YaCTHOTO IIpaBa
Pecrry6rmikn MonpioBa. Mocksa-Kummaes. 2011. 166 cTp.», by Natalia Osoianu,
PhD in law;

— «VImymecTBenHble mpaBa. Kuura 1. Bemnoe npaso. Chisindu: ULIM. 2011.
12,2 c.a. 305 ctp.», by Oleg Khalabudenko, PhD in law, assistant professor;

— «[IpyHIUIBEI IpaBa BOOPY KeHHbIX KOH(IMKTOB: Kypc mexiuit, mpounTaHHbIX
Ha fopuandeckoM ¢axynbrere OTKpbITOro Bproccenpckoro Yuusepcurera
(mepesop ¢ ¢panuysckoro). Mocksa: MexxpyHaponnbiii Komurer Kpacnoro
Kpecra. 2011. 1144 ctp.», by Eric David, professor;

— «OroBopka 0 My6IMYHOM NOPsAJKE B MEKAYHApOJIHOM YaCTHOM IIpaBe:
TeopeTIdecKue MpobIeMbl 1 COBpeMeHHas MpakTuka. Mocksa, «Craryr,
2010 r. 408 cTp.», by Y.G. Bogatina, PhD in law.

The present issue continues the initiative to enlarge the circle of possible readers.
This objective is supposed to be attained with the help of publication of materials in
languages of international circulation - English, French, German or Spanish. This
will make possible the exchange of magazines with university centres from different
European states.

Among the innovations can be named also the registration of a website, so that
interested persons could get acquainted with the published materials, which will at its
turn lead in a foreseeable way to the improvement of scientific quality of articles that
are being presented to the editorial board.

We hope that this practice will subsequently lead to the promotion of the image
of local science in different European states, and the magazine ,,Studii Juridice Univer-
sitare” will remain a real promoter of scientific values and European traditions in the
sphere of legal education.

Vitalie GAMURARI, Ph.D., associate professor
Chief editor



APPLICABILITE DE LA JUSTICE TRANSITIONNELLE
DANS LES SOCIETES POST- CONFLICTUELS PAR
LA LUMIERE DU «<SYNDROME BALKANIC» (PARTIE 1)

Vitalie GAMURARI, docteur es droit, maitre de conférences universitaire

La présente étude propose une analyse du processus de la mise en ceuvre de la justice transi-
tionnelle dans une zone qui a été fortement affecté par une série de conflits armés au caractére
international et non international, a la fin du XXe siécle — lex-Yougoslavie. Les effets de ce
conflit « Balkans » sont assez difficiles — la carte politique de lex-Yougoslavie a été essentiellement
révisée, mais le rétablissement de la confiance entre les « nouveaux voisins » sera prolongé.
Cette étude représente un intérét méme pour la République de Moldavie, une société qui, apres
leffondrement de lex-URSS, sest confrontée avec le déclenchement dun conflits armés, moins
sanglant que celui dans les Balkans, mais qui a également divisé la société en les nostalgiques
de lancien régime et ceux qui désirent implémenter des vraies valeurs démocratiques euro-
péennes, y compris l'intégration européenne.

Mots-cles: justice transitionnelle, conflit armé, ex-Yugoslavie, tribunal, crimes de guerre.

APLICABILITATEA JUSTITIEI TRANZITIONALE IN SOCIETATILE POST-CONFLICTUALE PRIN
PRISMA ,,SINDROMULUI BALCANIC (PARTEA I)

Studiul in cauzd isi propune o analizd a procesului de punere in aplicare a justitiei tranzitionale
intr-o zond care a fost puternic afectatd de o serie de conflicte armate cu caracter internati-
onal si non-international la finele secolului XX — fosta Yugoslavie. Efectele acestui conflict
»balcanic® sunt destul de dure — a fost esential ,revizutd® harta politicd a fostei Yugoslavii,
iar restabilirea increderii intre ,noii vecini va fi de lungd duratd. Studiul in cauzd prezintd
interes si pentru Republica Moldova, sosietate care dupd destramarea fostei URSS, s-a ciocnit
cu declansarea unui conflict armat, desi mai putin sdngeros ca cele din Balcani, dar in egald
mdsurd a divizat societatea in cei nostalgici pentru fostul regim si cei ce doresc implimentarea
adevdratelor valori democratice europene, inclusiv integrarea europeand.

| Cuvinte-cheie: justitie tranzitionald, conflict armat, ex-Yugoslavia, tribunal, crime de rdzboi.

Introduction

La désintégration de I'ex-Yougoslavie a amené au déclenchement de plus de
conflits armés, dans le cadre desquels de nombreux crimes internationaux ont été
commis, y compris crimes contre ’humanité, crimes de guerre et génocide. La dureté
du conflit armé en Croatie et en Bosnie-Herzégovine, dans les années 1991—1995,
et les conflits au Kosovo et en Macédoine ont placé la communauté internationale
dans une grande difficulté.
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L incapacité des tribunaux nationaux de poursuivre les personnes coupables
d’avoir commis des crimes et méme le désir expres de la communauté internationale
d’ influencer sur I’ évolution des événements dans les Balkans non seulement par
I'intermédiaire des moyens politiques et militaires, mais par le truchement d’ un
organe judiciaire international, a conduit a la création du Tribunal Pénal Internatio-
nal pour I'ex-Yougoslavie (TPIY), le premier tribunal international aprés la Seconde
Guerre mondiale, constitué pour juger les criminels de guerre.! Le Conseil de sécurité
de 'ONU a établi ce tribunal par la résolution 827 du 25 mai 1993. Se référant a
la constitution de ce tribunal, nous devons mentionner un autre — Tribunal Pénal
International pour le Rwanda (TPIR), créé par la résolution 955 du Conseil de sé-
curité de 1994. Limportance et la position ferme de la communauté internationale
de réagir durement aux événements qui ont eu lieu, sont aussi démontrées par des
dépenses subies pour I'assurance du fonctionnement des tribunaux — 15% du budget
annuel des Nations unies. Depuis leur création en 1993—1994, 'ONU a dépensé
plus de 1,6 milliard $, actuellement leur cott atteint le chiffre de 250 millions de
dollars par un an.?

La période de la transition dans les pays de I’Europe de sud-est et ses
effets sur le processus de la mise en oevre de la responsabilité pour les
crimes de guerre.

La justice transitionnelle vise a des objectifs divers, dont une grande importance
ont — la restauration de la dignité des victimes, le rétablissement de la confiance
réciproque entre les anciens belligérants, la contribution aux changements insti-
tutionnels, nécessaires pour contribuer a I’établissement de nouvelles relations au
sein de la population polarisée. Toutefois, la situation post-conflictuelle exige des
gouvernements d’autres taches urgentes — l'assurance de la sécurité publique, I'in-
demnisation du dommage subi par les victimes etc.

La justice transitionnelle est une utopie au sens positif de ce terme, qui, selon
ses postulats permet a la société de se mobiliser et agir, en tenant compte du fait que,
devant elle sont mis des taches énormes, telles comme il est indiqué dans le rapport
de 'ONU «Le primauté du droit et de la justice en période de transition dans les
sociétés de conflit et de post-conflit» :

«... la prestation de l'aide aux sociétés qui ont connu la guerre dans le rétablis-
sement de la primauté du droit et la liquidation des conséquences des violations
massives de la légalité dans le passé, surtout lorsque I'infrastructure est détruite,
les ressources sont épuisées, la situation générale reste instable, mais la population
reste d’étre blessés psychologiquement et divisée, c’est une tache difficile et souvent
impossible. Dans le cadre du processus de son résolution, le déficit total est observé,

1 Voir : Gamurari V., Barbdneagrd A. Crimele de razboi. Chisindu: Reclama SA. 2008. — 500 p.
2 Les informations sont tirées de l'archive personnelle de l'auteur.
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notamment le manque de volonté politique d’appliquer des réformes, le manque de
l'autonomie organisée dans le systeme de justice, le niveau faible de la base techni-
que national, le manque des ressources matérielles et financiéres, la méfiance de la
population au gouvernement, le non-respect des droits de ’homme par les autorités,
et sur le plan général — l'absence de paix et de sécurité».’

Lactivité de TPIY doit étre examinée dans le contexte de la période de transition,
a travers duquel ont passé les pays formés apres l'effondrement de I'ex-Yougoslavie.*
Le processus de transition a débuté dans deux directions :

— de la confrontation militaire vers une société pacifique, en particulier ce qui
est lié aux standards de la Justice et a I'adoption des critéres internationaux
de la responsabilité pendant les conflits armés;

— dela société unipartite a une multipartite, basée sur des valeurs démocratiques
occidentales.

Le processus de la création d’une société est inévitablement affecté par des pro-
blemes qui refletent I’identité de la «nouvelle » nation. Parmi ces problémes figurent
en particulier, la révision de I’histoire de la « nation », qui comprend un examen de
«la liste des héros nationaux » imposant «doubles standards», ce qui, a leur tour, en-
trainent la division en «les notres » et «les votres » etc. Dans de telles circonstances,
il devient assez difficile d’assurer l'objectivité dans le proces de I'inculpation des
personnes qui ont commis des crimes de guerre.

Comme résultat, les crimes commis contre I'ennemi ne sont pas punissables,
mais la poursuite pénale des représentants des formations adverses est effectuée,
dans une grande partie, d'une maniére discriminatoire, sans aucune base légale et
en dehors d’un respect élémentaire du droit a un proces équitable. En plus, pendant
un conflit armé et pendant la transition, les instances judiciaires nationales sont
souvent privées du professionnalisme et montrent un manque de qualités morales,
étant souvent accusé de corruption, de liens avec des politiciens et des structures
criminelles. Les diverses normes politiques, juridiques et éthiques en qualité de
la responsabilité pour les crimes de guerre, en corrélation avec des problemes qui
relevent de la compétence des organes judiciaires, apparaissent comme des obsta-
cles sérieux dans le proces de la réalisation de la justice dans les Etats en transition,
conformément aux standards reconnus sur le plan international.

On souligne que le TPIY avait un role important a différents stades de la période
de transition dans les pays émergents de la dissolution de I'ex-Yougoslavie. Premiére-
ment, au début, dans les conditions dans lesquelles les instances nationales n’étaient
pas prétes a traduire devant la responsabilité pénale les crimes commis par leurs

3 Rapport du Secrétaire général sur le Rétablissement de Iétat de droit et administration de la
justice pendant la période de transition dans les sociétés en proie a un conflit ou sortant d'un
conflit 3 aott 2004. S/2004/616. http://daccessdds.un.org/doc/UNDOC/GEN/N04/395/30/
PDF/N0439530.pdf?OpenElement (consulté le 5 mars 2011).

4 Bosnie-Herzegovine, Croate, Kosovo (partiellement reconnus), Macedoine, Monténégro,
Serbie, Slovénie.
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propres citoyens, le tribunal a permis le rétablissement de la justice en rapport avec
les victimes. Deuxiémement, le TPIY a établi de nouvelles normes de responsabilité
pour les crimes de guerre, crimes contre I'humanité et le génocide, de telle fagon il
n’a pas contribué au développement du droit pénal international, accordant a la Cour
Pénale Internationale une pratique impressionnante, mais aussi a motivé les instances
nationales de faire les standards nationaux en conformité avec ceux du TPIY. Celui-
ci, a son tour, a assuré un niveau plus élevé du processus d’examen judiciaire des
crimes de guerre et aussi a stimulé 'augmentation du niveau de la culture juridique
et du niveau du systéme judiciaire dans les nouveaux Etats créés. Entre temps, on
doit indiquer une autre réalité — les sondages nous montrent que la majorité de la
population de ces Etats sest opposé a la traduction devant la responsabilité pénale
de ses «propres» criminels, dont le cas du proces est examiné par le TPIY ou par les
juridictions nationales.” Les Compatriotes accusés jouissent encore de la réputation
des héros nationaux méme leurs possibles traduction devant la justice est parfois
abordée par les médias, ne bénéficient d’aucune résonance dans la société.

Les critéres juridiques et moraux qui aménent aux crimes internationaux
a commettre en masse et des certains aspects visant les garanties accor-
dées par le principe de la primauté de la loi en rappot avec les sanctions
applicables:

Des le début une question surgit — comment peuvent ou comment pourraient
influencer les sanctions pénales locales, nationales ou internationales des formations
armées impliquées dans la commission des crimes en masse dans les conflits armés,
déclenchés apres I'effondrement de 'ex-URSS et ex-Yougoslavie. Cette étude concer-
nera en particulier I'analyse de présent probléme sur le territoire de l'ex-Yougoslavie.
Nous croyons que pour prévenir et punir de tels actes, d’abord il est nécessaire
d’analyser la participation a la violence en masse des personnes qui ont commis ces
crimes. En ce qui concerne I'ex-Yougoslavie, deux facteurs peuvent étre appliqués a
I'examen du nettoyage ethnique et au génocide — sociologique et juridique.® Prenons
comme exemple la notion du génocide. Laspect juridique repose sur les dispositions
de la Convention de TONU de 1948 pour la prévention et la répression du crime de
génocide. En principe, le génocide peut étre analysé méme sous aspect sociologique.
Dans ce sens, le génocide n’est pas considéré comme une violation des normes et des
régles du droit international, mais plutét comme un résultat d’une pratique sociale.
En d’autres termes, la présente étude doit analyser non seulement ce crime, qui viole

5 Comme exemple, peuvent servir les procés sur I'ancien Président de la République Srpska
Radovan Karadzi¢ et ancien commandant en chef de la République Srpska Ratko Mladic,
tous Serbe dorigine ou de général croate Ante Gotovina.

6 Samuel Tanner. The mass crimes in the former Yugoslavia: participation, punishment and pre-
vention? International Review of the Red Cross. Volume 90. Number 870. March 2008, p.273
http://www.icrc.org/eng/assets/files/other/irrc-870_tanner.pdf (consulté le 5 mars 2011).
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une certaine norme du droit international, mais aussi tout un ensemble de pratiques
sociales, qui devraient étre identifiés et évalués afin qu’ils puissent étre prévenus et
punis. Respectivement, les violations en masse, en cas quand elles sont examinées
de points de vue juridiques elles comprennent tout le spectre de la violation du droit
international humanitaire et des droits de ’homme. Il s’agit notamment du génocide,
des crimes contre ’humanité et des crimes de guerre, mais dans le méme temps
ne peuvent étre identifiées avec ceux-ci. D’autre part, les violences en masse, si on
se référe a l'aspect sociologique, sont réalisées par les différentes pratiques sociales
agressives, dont un certains groupes applique contre les civils. Une telle catégorie
de délinquants peut inclure des miliciens, des formations armées, 'armée ou méme
les Etats entiers. Le caractére massif de telles pratiques dépend de certains criteres.”
Premiérement, la présence des groupes de deux cOtés est indispensable — que ce
soit a propos du viol ou des victimes. Deuxiemement, une telle pratique est réali-
sable par un grand groupe d’individu. Dans le dernier cas nous pouvons apporter
I'exemple de I'ex-Yougoslavie — le nettoyage ethnique a été mises en ceuvre par
un vaste cercle de structures, composées des soldats, des miliciens, des formations
armées et des militants politiques. Troisiemement, les pratiques sociales, typiques
pour les violences en masse, sont effectuées pendant une longue durée.® Ainsi, par
exemple, le nettoyage ethnique en ex-Yougoslavie a duré plus de cing ans (y compris
la Croatie, la Bosnie-Herzégovine, région du Kosovo). Les principales caractéristiques
de la violence en masse sont les assassins, les viols, les déportations, les menaces,
les détentions dans des camps de concentration, la destruction des personnes, etc.
Ces conditions sont créées en grande partie par «'initiative» des politiciens, dont
les résultats sont prévisibles, mais en principe acceptées. Malheureusement, nous
ne pouvons pas dire qu'au cours des siécles ou méme des millénaires, 'humanité a
été «civilisés» dans ce sens — et que les méthodes violentes ont progressées au fil
du temps. La seule différence, a notre avis, est que Popinion publique actuelle tache
d’étre plus «objective» et de condamner, au moins moralement, les violations mas-
sives apportées « devant la civilisation ».

Concernant la nature des peines applicables pour la commission des crimes uerre,
il est a noté que le procés de la mise en ceuvre des normes réglementant les sanctions
doivent correspondre aux garanties fondamentales qui sont a la base du principe de
la primauté du droit (dans la doctrine ce principe est souvent appelé «le principe
de la primauté de loi»), ce qui semble étre indiscutable. Quel que soit le fait — es
regles seront incorporées dans le droit interne par le biais du processus législatif ou
par les précédents judiciaires — ou ils continueront a étre réglementées par le droit
international, en tout cas, ils devront répondre aux principes fondamentaux qui sont
alorigine de la légitimité, autrement dit, des telles regles seront considérées comme
des dérivés et sans le sens.

7 Idem.
8 Ibidem, p.274.
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Dans le cadre de la prévention et la répression des crimes de guerre, Iévolution
rapide des normes dans les derniéres décennies pourrait créer I'impression que les
principes fondamentaux du droit pénal sont ignorés. Au moins, une telle impression
peut étre créée par la période a partir du moment de la constitution des tribunaux pé-
naux internationaux. Cimpulsion humaniste, qui a largement contribué a la traduction
devant les tribunaux ces actes criminels qui, auparavant, souvent impunis, parfois a
été accompagné d’'une inattention face a des certaines garanties caractéristiques a la
primauté du droit. Parmi ceux-ci, on en dénombre, tout d'abord les principes suivants
: la 1égitimité, la nécessité, la proportionnalité et la rétroactivité. Par ailleurs, la Cour
européenne des Droits de 'THomme (CEDH) avaient un réle important dans lattribution
du contenu actuel de ces principes. La spécificité et le mérite du CEDH consistent en
ce qu’il couvre a la fois le systéme romano-germanique et la common law, étant dans
une telle maniére applicable & deux systémes de droit. Ainsi, la Cour invoque et établit
des criteres spécifiques au droit pénal international. En outre, selon certains experts, la
Cour a beaucoup influencé la jurisprudence actuelle de la Cour pénale internationale
(CPI).? 1l est vrai que cela résulte de I'un des derniers cas examiné par la CPL."

Nous niallons concerner que I'un des principes du droit pénal — Non-rétroactivité
in mitius."' Ce principe est directement lié au critére de la prévisibilité, puisque son
applicabilité apparait comme le dérivé de celui-ci. Il est évident que la prévisibilité
exige que la régle de droit ne soit pas appliquée en relation avec les actes commis
avant son entrée en vigueur. Le critére de la prévisibilité doit avoir une forme spé-
cifique de la pratique judiciaire et législative. Comme exemple nous allons apporter
la juridiction de la CEDH. Appliquant la Convention européenne des Droits de
I'Homme en général et larticle 7 (1) en particulier, la Cour interdit expressément
la rétroactivité. Aussi est-il également nécessaire de délimiter ces deux formes de
«rétroactivité » — la rétroactivité «directe», qui implique lentrée en vigueur de la
nouvelle loi aprés la commission de l'acte délinquant et la rétroactivité «indirecte »,
qui implique l'interprétation de la loi.

Ce qui concerne la deuxiéme rétroactivité, La Cour n'utilise que des différentes
formules de la rétroactivité, reconnaissant la nature spécifique de ce principe de
droit.” Il sensuit que si on attribue a la loi un effet rétroactif, la Cour constate la

9 Voir : Elisabeth Baumgartner. Aspects de la participation des victimes a la procédure de la Cour
pénale internationale. Revue internationale de la Croix-Rouge, 870. Juin 2008 http://www.icrc.
org/fre/assets/files/other/irrc-870-baumgartner_fra_final.pdf (consulté le 5 mars 2011).

10 Voir : Cour Pénale Internationale. ICC-01/04-01/06. Case The Prosecutor v. Thomas Lubanga
Dyilo http://www.icc-cpi.int/iccdocs/doc/doc236258.PDF (consulté le 5 mars 2011).

11 Voir : Damien Scalia. Quelques réflexions sur les critéres inhérents a la mise en place de nor-
mes-sanctions et la répression des crimes de guerre. Revue internationale de la Croix-Rouge,
870. Juin 2008.

12 European Court of Human Rights. Kokkinakis v. Greece. 25 May 1993 (Application No. 260-A) Ser.
A.; 17 EHRR 397, para. 52 http://docs.google.com/viewer?a=v&q=cache:vXajcFhAleAJ:www.
minorityrights.org/download.php%3Fid%3D383+kokinakkis+v+greece&hl=ru&gl=md&pid-
=bl&srcid=ADGEESg-JBByn08c7R{Xj124rDuUUbvCbfsdk8OPWA]8izE2KMgxxBIAMpZUE
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violation de larticle 7." Bien que a la suite de I'interprétation de la loi un certain
niveau de rétroactivité puisse étre atteint, la Cour insiste sur la nécessité du respect
des criteres obligatoires pour que une telle interprétation devienne léquivalent de la
rétroactivité.

Le principe de la rétroactivité admet une seule dérogation : la rétroactivité in mitius,
selon laquelle la loi peut étre appliquée avec un effet rétroactive a condition quelle soit
plus assouplie par rapport a celle applicable au moment de la commission de I'infrac-
tion.” La Cour a reconnu les plaintes irrecevables, déposées par les demandeurs qui
cherchaient a démontrer que le principe de la rétroactivité a été violé par des peines
demprisonnement a perpétuité dans les cas quand pour les infractions commises la
législation prévoyait expressément la peine a mort. La Cour a estimé que la réclusion
a perpétuité est une peine plus assouplie par rapport a la peine a mort."

Ainsi, il apparait que la loi assouplie puisse avoir un effet rétroactif, représentant
une dérogation du principe de non-rétroactivité du droit pénal. Apres ce qui précede,
nous constatons que le principe les mitior a été reconnu tant au niveau européen
quau niveau international par larticle 15 (1) du Pacte international relatif aux droits
civils et politiques de 1966."°

Revenant au conflit dans les Balkans, nous n’allons essayer de mettre en évidence
que des conditions qui ont amené a son déclenchement. Pour la Serbie les années
1990—1991, ont été caractérisées par la politique nationaliste agressive et militariste.
La concurrence entre les partis politiques dans la campagne électorale du Décem-
bre1990 dans lequel ont été impliqués plusieurs partis, a été remportée par Slobodan
Milosevic, mais sa victoire ne fut pas reconnue par le mouvement de renouveau de la
Serbie, qui considérait que le parti de Milosevic a volé sa plate-forme politique, dont
le but était de créer la Grande Serbie. Dans telles conditions, les partisans adhérents
au Mouvement de la Renaissance de la Serbie ont entamé un proces de discrétion de
I’Armée populaire yougoslave, insistant que cette derniere est incapable de protéger

IrUzMsRREWobz7sv2UvQThC6e-iLw_6WvfgPqmS2sOn7YSyJCdnB2jQoNAmJv_s2XB7WrY
Pg9jMrgg] &sig=AHIEtbQOz1W2r7Q4uQFPLDLdjUNYuqoOeg (consulté le 5 mars 2011).

13 European Court of Human Rights. Jamil v. France. 8 June 1995 (Application No. 15917/89), para.
26. In: Elisabeth Lambert-Abdelgawad. The execution of judgments of the European Court of Hu-
man Rights. Strasbourg. Cedex. 2002 http://www.echr.coe.int/NR/rdonlyres/5BDDF858-F85B-
4523-BD58-27243CB2F03C/0/DG2ENHRFILES192002.pdf (consulté le 5 mars 2011).

14 Kokkinakis v. Greece, voir cit.9, para.52.

15 European Court of Human Rights. Ivanov v. Bulgaria, Application No. 76942/01, Decision
on admissibility, 5 January 2006. http://www1.umn.edu/humanrts/research/bulgaria/ VALEN-
TIN%20IVANOV.pdf (consulté le 5 mars 2011).

16 Art.15 (1) prévoit « Personne ne peut etre condamné pour les actions ou omissions qui ne
constituent pas un acte délinquant, conforme au droit national ou international au moment
du flagrant délict. Meme, on napplique une peine plus sévére que celle qui était applicable
au moment de la commission du crime. Si apres la commission de I'infraction, la loi prévoit
lapplication d’une peine plus assuplie, le déliquant doit en bénéficier ». http://www.dri.gov.ro/
documents/pactul_cu_privire_la_drepturile_civile_si_politice.pdf (consulté le 5 mars 2011).
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les intéréts des Serbes de partout. En principe, l'opposition tendait a créer une armée
serbe «populaire» qui pourrait défendre les idées et les intéréts serbes tant en Serbie
quau-dela de ses frontiéres. Il est clair que telles stratégies puissent également exploiter
le sentiment d’insécurité, en ce temps-13, connu a tous les Serbes, indépendamment
des orientations politiques.” Dans des telles situations toutes les conditions sont créées
pour la mise en ceuvre du processus de «militarisation» qui devient incontrdlable,
ce qui entraine, a son tour, une violation massive. Ainsi commenga le conflit en
Croatie en 1991, et plus tard en Bosnie-Herzégovine en 1993.

Aspects novateurs introduits par TPIY pour augmanter Uefficacité des
proces judiciaires et attribution aux systémes judiciares nationaux des
standarts internationaux.

Le 28 aotit 2003, le Conseil de sécurité de ’'ONU a adopté la résolution 1503, par
lequel «7. demande au TPIY et TPIR de prendre toutes les mesures nécessaires pour
terminer les enquétes jusqu’a la fin de I'année 2004, les proces du premier degrés
a la fin de I'année 2008 et achever les travaux en 2010 (Stratégie de finalisation des
travaux) »."* Pour implémenter cette stratégie le tribunal avait a se concentrer sur les
plus «importants» criminels de guerre. Cependant, cette approche suppose que la
communauté internationale reste en suspens tant que les anciens belligérants puissent
démontrer qu’ils peuvent faire partie des pays démocratiques et tendent a adhérer a
I"Union européenne. Un tel objectif ne peut étre atteint que par la coopération a long
terme avec le TPIY et par la mise en ceuvre des proces judiciaires sur des criminels
de guerre au niveau nationale. Ces proces doivent étre équitables et étre conformes
aux normes acceptées par une société démocratique. L'équité comprend la volonté
de traduire devant la responsabilité des “propres” criminels de guerre, le fait qui est
rencontré assez rarement dans la pratique. Les changements généraux dans le domaine
politique, social, méme le désir des Etats apparus sur le territoire de I'ex-Yougoslavie
de devenir membres de I’'Union européenne a également entrainé des modifications
dans la poursuite des personnes qui ont commis des crimes de guerre. En Croatie,
en Serbie, au Monténégro les systémes judiciaires nationaux ont été formés et les
tribunaux sont devenus plus professionnels dans le cadre des proces judiciaires des
criminels de guerre. Les décisions nécessaires ont été adoptées pour mettre en oeuvre
les normes internationales dans le domaine de la responsabilité pénale, les instances
et les structures spécialisées ont été constituées pour le développement des proces
judiciaires sur les criminels de guerre. En outre, les tribunaux et les juges atteint
une spécialisation étroite, de nouvelles mesures sont introduites pour protéger les

17 Les memes politiques nationalistes et populistes sont bien connnues et ont été mises en ou-
evre avec “succes” dans plusieurs Etats, pendant les differentes périodes historiques, les cas
de Iex-URSS et de lex-Yougoslavie peuvent servir dexemple parmi les plus recents.

18 La résolution du Conseil de sécurité de TONU 1505 (2003) http://daccess-dds-ny.un.org/doc/
UNDOC/GEN/N03/481/71/PDF/N0348171.pdf?OpenElement (consulté le 5 mars 2011).
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témoins et les victimes, les Etats collaborent ensembles, en particulier dans la récolte
des preuves et la présence des témoins, etc. En Bosnie-Herzégovine, au Kosovo, ou
les conditions créées imposent la communauté internationale de reprendre le role
décisif dans 'administration du pays, les décisions sur la responsabilité des crimes
de guerre appartiennent au tribunaux, formés des juges et des procureurs locaux et
internationaux. Une telle approche nous montre explicitement que dans ces pays /
régions les conditions ne sont pas créées pour que les instances judiciaires nationales
puissent assurer les proces judiciaires équitables en rapport avec les crimes de guerre
selon les standards internationaux reconnus.

Se référant a la Croatie, il faut mentionner quelle sert souvent dexemple en ce
qui tient des réformes juridiques. En 2000, le nouveau gouvernement a commencé un
proces du rapprochement avec I'Union européenne, et en 2001 il a signé et a ratifié
IAccord avec I'Union européenne visant la stabilisation et 'association, dont lobjectif
ultime était 'intégration européenne de la Croatie. Une des conditions de l'accord a
été la coopération de la Croatie avec le TPIY, y compris le renforcement du systeme
judiciaire et l'assurance de la primauté du droit en Croatie. Les négociations propre-
ment dites sur l'accord ont été reportées en raison de certaines difficultés qui ont
surgies en proces de la coopération avec le tribunal, surtout a la suite de l'arrestation
du général croate Ante Gotovina, a qui le TPIY a déposé des accusations. Comme
dautres pays en transition, la Croatie sest également heurtée aux problemes typiques

— un tres grand nombre de cas non détectés, manque de bonne volonté dentamer
une poursuite contre les «héros » nationaux impliqués dans la commission des crimes
de guerre, des déclarations publiques sur la corruptibilité du systéme judiciaire etc.
D’apres le professeur de droit pénal & I'Université de Zagreb, Ivo Josipovic, les projets
de la réforme judiciaire en Croatie est 'un des projets les plus grandioses et les plus
importants, dont la mise en ceuvre a permis daméliorer la situation."

Lobjectif principal de la période transitoire est de restaurer I’échelle des valeurs
qui serviront de base pour les normes généralement acceptées, y compris les méca-
nismes de protection de ceux-ci. La tentative de les ignorer ou, plus dangereusement,
la tentative de faire douter la légitimité de la part de ceux qui les ont violé dans le
passé et continuent de les violer, il faut les interrompre dés le début. Pour les vic-
times, pour la société, méme pour les criminels, la peine est souvent le seul critére
d’évaluation de la justice.

Depuis le Moyen Age, le critére de la pleine souveraineté de I’Etat a été sa capacité
de rendre la justice a tous les niveaux. Heureusement, sous l’'aspect conceptuel on
observe de certains progres, mais que seulement le systeme dans lequel la punition
devient 'objet de négociations, s'est révélée inadéquate. La justice doit posséder si-
multanément un caractére de réhabilitation et un caractére répressif. (a suivre)

19 Ivo Josipovic. Responsibility for war crimes before national courts in Croatia. International
Review of the Red Cross. Volume 88. Number 861. March 2006, p.150 http://www.icrc.org/
eng/assets/files/other/irrc_861_josipovic.pdf (consulté le 5 mars 2011).
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LE CONTROLE DE PROPORTIONNALITE
EXERCE PAR LES JURIDICTIONS ETRANGERES :
L'EXEMPLE DU CONTENTIEUX CONSTITUTIONNEL'

Par Xavier Philippe, Professeur de droit public a I'Université Paul Cézanne Aix-Marseille Il GERJC-UMR

Traiter du controle de proportionnalité exercé par les juridictions étrangéres, ne serait ce
que dans le cadre du contentieux constitutionnel, est un pari a peu prés impossible...! Com-
ment rendre compte de la diversité et de la richesse dune telle question dans le cadre d'une
contribution limitée ? Pourtant, le défi est intéressant a relever et peut donner lieu a une
réflexion introductive générale sur la place de la proportionnalité dans les différents systémes
juridiques si lon recherche les traits communs mais également les limites que peut comporter
un tel contrdle...

Mots-clés: proportionnalité, jurisprudence, contentieux constitutionnel, contrdle juridictionnel.

CONTROLUL PROPORTIONALITATII EXERCITAT DE JURISDICTIILE STRAINE: EXEMPLUL
CONTECIOSULUI CONSTITUTIONAL

Controlul proportionalitdtii exercitat de jurisdictiile strdine pot avea loc doar in cadrul con-
ticiosului constitutional. Problema este — in ce formd poate el avea loc, tindnd cont de diver-
sitatea si complexitatea acestei probleme in cadrul unor contributii limitate? Ideea nu constd
in crearea unui registru de decizii, ce ar impune un control al proportionalitdtii, ci mai bine
spus in punerea unor probleme in scopul examindrii jurisdictiilor strdine, care la randul sdu
ar putea da rdspuns la intrebdrile puse. In materia de control al proportionalititii existd unele
viziuni sau intuitii ce meritd a fi examinate anterior si care pot fi formulate reiesind din mai
multe asertiuni generale, care la randul sdu pot fi grupate in dependentd de unii factori.
Cuvinte-cheie: proportionalitate, contencios constitutional, control jurisdictional.

L’idée directrice ne consiste pas a établir ici un catalogue des décisions mettant
en ceuvre un controle de proportionnalité mais plutot de soulever un certain nombre
de questions que I'examen de la jurisprudence des juridictions étrangeéres permet
d’éclairer. Il existe en matiére de controle de proportionnalité certaines croyances
ou intuitions qui méritent d’étre examinées plus avant et que I'on peut formuler a
travers plusieurs assertions générales. On peut les regrouper comme suit:

1 Cetarticle a été presenté comme raport au colloque «Les figures du contréle de proportion-
nalité», organisé a la Faculté de droit et de Science Politique, Université « Paul Cézanne»
Aix-Marseille I1I le 4 et 5 juin 2007.
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1. le controle de proportionnalité est présent dans tous les systémes juridiques
et apparait comme une constante, consubstantielle a la fonction de juger.

2. le controle de proportionnalité se décompose en deux axes: le controle de la
proportionnalité (proportionnalité normative) et le controle de proportion-
nalité (proportionnalité interprétative ou proportionnalité employée comme
technique de contréle). Les deux formes de controle ne remplissent pas les
mémes fonctions, méme si elles se recoupent.

3. le controle de proportionnalité comporte différents degrés. La définition de
ces degrés de controle est fonction du cadre normatif et de la liberté de choix
laissée a l'auteur de la décision ou de l'action, le tout placé sous le contrdle
du juge.

4. le contrdle de proportionnalité irradie toutes les spheres du droit. Il nest
pas nécessairement érigé en «principe» mais implique une prise en compte
adaptée dans ses différents contextes de mise en ceuvre.

5. le contrdle de proportionnalité est une fonction logique du droit. Il implique
une analyse du processus décisionnel et de son résultat qui peut conduire le
juge a substituer sa décision a celle de l'auteur de la décision si celle-ci sort
du cadre de lintervention. Ce caracteére rend ce type de controle potentiel-
lement dangereux puisqu’il permet au juge — sous couvert du respect de la
régle de droit — de simmiscer dans des sphéres politiques et est susceptible
de donner naissance a un « gouvernement des juges ».

Ces assertions mériteraient certainement affinement et précision mais elles re-
présentent en substance un discours commun autour du controle de proportionnalité
qui transcende les différences entre systemes juridiques. Les problémes surgissent
cependant dés qu’il s’agit d’évaluer I'influence que peut exercer un systéme sur un
autre. Nous voudrions tenter ici de dresser un panorama synthétique des différentes
perceptions du controle de proportionnalité pour déterminer si les exemples étrangers
constituent des sources d’inspiration ou des justifications postérieures a une solution
qui se serait de toute fagon imposée d’elle-méme...

1. La permanence du contréle de proportionnalité
dans les jurisprudences constitutionnelles comparées

Le recours au controle de proportionnalité par les juridictions constitutionnelles
étrangeres est ancien et remonte généralement a des sources antérieures a la création
méme de telles juridictions. Cette permanence est décelable dans le systéme romano
germanique comme dans le systéme de Common Law.

1. Le controéle de proportionnalité dans les systémes romano germaniques

(République Fédérale d’Allemagne) — La paternité du recours au contrdle de
proportionnalité revient probablement a I'Allemagne dans les pays de droit écrit.
Treés tot, les juridictions prussiennes et allemandes puis la doctrine ont consacré des
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développements substantiels a un « principe de proportionnalité », décrit sans le nom-
mer qui simposeraient aux autorités publiques (en loccurrence administratives) dans
lexercice de leurs pouvoirs de police. Lidée développée par W. Jellinek «on ne tire pas
sur des moineaux avec un canon »* est certainement la plus illustrative de la genese
de ce principe. La loi fondamentale de 1949 lui permettra dacquérir une nouvelle
dimension dés lors que la protection des droits fondamentaux constitue un élément
central du texte constitutionnel et simpose logiquement aux autorités publiques dans
la mise en ceuvre de ces droits. Bien qu’il soit contenu en filigrane dans certains de
ses articles, le principe nest pas formellement identifié en tant que tel. Il reviendra
a la jurisprudence de le consacrer. La Cour constitutionnelle fédérale lui conférera
valeur constitutionnelle en 1965°. Dans sa décision consécutive a 'adoption de la loi
modifiant la procédure pénale, elle a souligné que le juge ne devait pas «perdre de
vue le but de la détention provisoire », précisant que «ni la gravité de l'infraction, ni
la culpabilité, ni méme la prise en compte de lémotion suscitée dans lopinion publique
qui estime intolérable quun meurtrier reste en liberté ne sauraient justifier la détention
provisoire. ». Elle le reprendra ensuite abondamment dans sa jurisprudence* a tel point
que ce principe deviendra I'un des plus invoqués par les requérants® — il le reste
encore aujourd’hui — et sera considéré comme un principe général.

Le principe de proportionnalité en droit allemand est devenu emblématique
en raison de sa liaison avec I’Etat de droit et les droits fondamentaux. Il dépasse
cependant ce seul champ d’application et référence lui est également faite dans la
mise en ceuvre du principe d’égalité ou dans les rapports entre les entités étatiques.
Cette omniprésence du principe dans la jurisprudence constitutionnelle deviendra
une source d’inspiration pour d’autres juridictions nationales ou supranationales. Le
plus grand mérite de la jurisprudence reste cependant a nos yeux d’avoir eu recours
au principe de proportionnalité mais également de I’avoir dit et explicité clairement.
Cette ceuvre pédagogique a pu avoir un effet de contagion alors méme que d’autres
juridictions s’inspiraient de la méme démarche sans le dire.

(Belgique) — Bien que la Belgique soit une nouvelle venue dans le «club» des
Cours constitutionnelles®, le controle de proportionnalité a fait rapidement son en-
trée dans la jurisprudence de la Cour. Comme en République fédérale d’Allemagne,
le texte constitutionnel ne comporte pas de reconnaissance directe et explicite du

2 W. Jellinek, juriste allemand (1885-1955) Werwaltungsrecht, Berlin, 1928.

V. M. Fromont, «Le principe de proportionnalité», AJDA 1995, n° spécial, p. 156.

4 Allemagne, Cour constitutionnelle fédérale, Deuxieme sénat, 24-04-1985, Req. 2 BvR 2, 3,
4/83, 2/84 Objection de conscience, Entscheidungen des Bundesverfassungsgerichts (Recueil
officiel), 69, 1

5 A. Dittman «Le recours constitutionnel en droit allemand », Les cahiers du Conseil consti-
tutionnel n°10, pp.7-8.

6 LaBelgique a changé le nom de sa juridiction constitutionnelle en mai 2007. Lancienne Cour
darbitrage est devenue la Cour constitutionnelle par la réforme constitutionnelle du 7 mai
2007.
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principe de proportionnalité, mais nombre d’articles’” en intégrent I'idée ou la genese.
Lutilisation de la combinaison de normes constitutionnelles et conventionnelles (no-
tamment la Convention européenne de sauvegarde des Droits de ’homme de 1950)
renforce encore un peu plus cette présence du principe de proportionnalité qui fait
son apparition autant dans le cadre de la protection des droits fondamentaux que
dans le cadre des relations intercommunautaires. Le principe de proportionnalité
est considéré par la Cour comme un principe général qui peut prendre des aspects
spécifiques dans les domaines d’application ou il est employé.

Tantdt moyen, tantdt objectif, il est consubstantiel a I'ordre juridique. Lorigi-
nalité de la Belgique tient a ce qu’a l'origine, la fonction de la Cour était concentrée
sur le respect des compétences entre les communautés, les régions et I'Etat puis
avec la réforme constitutionnelle de 1988 aux articles 10, 11 et 24 qui garantissent
le principe d’égalité et de non discrimination ainsi que les droits et libertés en ma-
tiére d’enseignement: les liens de parenté entre le principe d’égalité et le controle de
proportionnalité sont étroits, méme s’il subsiste des différences. Ceci a constitué un
terreau propice au développement du contrdle de proportionnalité sous toutes ses
formes. De fagon générale, son utilisation est aujourd’hui trés fréquente comme en
Allemagne et repose sur la méme logique et la méme dynamique.

(La péninsule ibérique: Espagne et Portugal) — Sans vouloir minimiser les dif-
férences entre les deux pays, le contrdle de proportionnalité effectué par les Cours
constitutionnelles espagnole et portugaise présentent des similitudes qui permettent
de les classer dans le groupe des pays romano germaniques qui n‘ont pas consacré
explicitement le principe de proportionnalité dans le texte constitutionnel mais ont
fréquemment recours au contréle de proportionnalité. La démarche est la méme
que précédemment. Les Cours constitutionnelles se sont fondées a la fois sur une
interprétation des dispositions de la Constitution® et leur combinaison soit entre elles,
soit avec des conventions internationales pour batir une jurisprudence ot le contrdle
de proportionnalité occupe une place incontournable. L'invocation de la violation
du principe de proportionnalité ou d’une regle impliquant I'examen de certaines
exigences de proportionnalité est un argument couramment invoqué par les parties.
LEspagne et le Portugal ont donc intégré la proportionnalité dans le contentieux des
droits et libertés fondamentaux ainsi que dans les moyens de controle relatifs aux
compétences des entités autonomes.

On pourrait facilement poursuivre cette étude dans bien d’autres pays d’Europe
continentale. Le constat serait identique. Il suffit pour s’en convaincre de consulter la

7 Notamment les articles 10 et 11 relatifs a légalité et la discrimination qui ont fondé la com-
pétence de la Cour a partir de 1988.

8 V. par exemple, Tribunal constitutionnel espagnol, 4 mai 1998, aft. 93/98, Boletin oficial des
Estado (Journal Officiel), 137, 9 juin 1998, 3-7/h, interprétation de l'article 23-2 de la Consti-
tution espagnole. V. égal. Tribunal constitutionnel portugais, 10 février 2004, aff. 88/04, Diaro
da Republica, série II, du 16 avril 2004, 5962-5967, interprétation des article 67 (protection
de la famille) et 63 (droit a la sécurité sociale) de la Constitution portugaise.
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base de données de la Commission de Venise: le nombre des décisions des juridictions
constitutionnelles ayant recours au contréle de proportionnalité est surprenant. Deux
points méritent d’étre soulignés quant a la place du contrdle de proportionnalité.
D’une part, le contentieux constitutionnel européen a rapidement intégré la pro-
portionnalité dans ses instruments de controle. En cela, il sest logiquement inspiré
du contrdle exercé par les juges ordinaires qui 'intégraient déja de fagon implicite
mais également de juridictions transnationales qui ont favorisé une certaine forme
de contagion. D’autre part, nombre d’Etats ayant une constitution récente ont connu
une intégration plus directe et rapide de ce controle en raison d’un meilleur ancrage
des juges constitutionnels dans le panorama des institutions juridictionnelles.

2. Le controdle de proportionnalité dans les pays de Common Law

Si la République fédérale d’Allemagne est souvent considérée comme I'un des
berceaux du contrdle de proportionnalité dans les Etats appliquant le systéme romano
germanique, les Etats appliquant le systéme de Common Law ont également — et de
longue date — eu recours au controle de proportionnalité dans leur jurisprudence. La
difficulté provient toutefois de la différence d’appellation. Si aujourd’hui I'invocation
d’un « principle of proportionality » est décelable dans la jurisprudence, le contrdle de
proportionnalité a fait son entrée a travers le « principle of reasonableness » (principe
du «caractere raisonnable» de la décision ou de I’action) qui dans son essence est
trés proche de la proportionnalité. La Grande-Bretagne et les Etats-Unis ont eu tra-
ditionnellement recours a ce principe fondé sur une idée trés simple: une décision,
quelle qu’elle soit, ne peut donner lieu a des effets déraisonnables, disproportionnés
ou sans commune mesure avec ce que ’on était en droit d’attendre. La philosophie de
la Common Law favorise évidemment une telle approche puisqu’il revient au juge a
travers la doctrine du « précédent judiciaire » d’apprécier le bien-fondé de I'application
d’une regle dans le contexte qui lui est soumis et au besoin de s’en écarter lorsque la
regle produit des effets imprévus ou indésirables (distinguish a case).

(Grande Bretagne) - Dépourvue de controle formel de constitutionnalité, la
Grande-Bretagne ne devrait pas figurer dans cette étude. Pourtant, les juridictions
britanniques ont trés tot défendu I'idée méme d’une limitation de l'action des autorités
publiques en ayant recours au contrdle de proportionnalité. A travers le « principle
of reasonablenes », les juges ont défendu le principe de Wednesbury, qui constituait
une forme de limitation du pouvoir discrétionnaire des autorités publiques'®. Ce
principe général est ancien dans la jurisprudence': il possédait a lorigine une

9 Le terme principe de rationalité est trop étroit pour décrire ce que représente I'integralité du
reasonableness.

10 Ce principe développé par Lord Greene en 1948 dans laffaire Wednesbury fit développé et
synthétisé en 1983 par Lord Diplock dans Council for Civil Services Union v. Minister of Civil
Service [1983] 1 AC 768 (connue sous le nom daffaire GCHQ). Dans cette décision Lord
Diplock invoque directement la possibilité d'un passage futur a un controle de poportionna-
lité.

11 Roberts v. Hopwood (1925) A.C 578, Prescott v. Birmingham Corporation (1954) 1.ALR.187.
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double signification pour le juge: les criteres qui fondent le résultat d’'une décision
ne peuvent étre irrationnels (justifiable); une décision ne peut donner lieu a des
conséquences sans commune mesure avec ce quelle cherchait réaliser (raisonnable).
Ce principe, développé par le Conseil Privé du Roi'*? se retrouve aujourd’hui devant
de nombreuses juridictions inspirées par le modele anglo-saxon & commencer par
les ex-colonies britanniques — tels I'Inde, le Canada, 'Australie, ou 'Afrique du
Sud — qui l'ont adopté et développé. La Grande Bretagne a cependant évolué et fait
une place — participation aux traités européens oblige — au principe de propor-
tionnalité proprement dit". Si les manifestations de ce contrdle de proportionnalité
sont plus classiques, elles complétent plus quelles ne révolutionnent le recours a
un tel controle: le controle de proportionnalité a élargi le champ du principle of
reasonableness en lui donnant un caractére plus précis et plus systématique. Si l'idée
du contrdle demeure la méme, son contenu est plus sophistiqué.

(Les Etats-Unis) — La Cour Supréme américaine a également développé une
jurisprudence assez riche relative au controle de proportionnalité. La encore, les
mots ne sont pas nécessairement les mémes mais I’idée du caractére raisonnable
de la mesure' puis I'exigence de respect d’'une régle de proportionnalité font partie
intégrante du controle juridictionnel exercé par la Cour. Le contrdle de proportion-
nalité y occupe également une place non négligeable compte tenu du role exercé par
le pouvoir judiciaire aux Etats-Unis. Le respect des normes constitutionnelles par les
autorités politiques ameéne la Cour a exercer un controle assez poussé sur 'exercice
du pouvoir discrétionnaire des autorités lorsque celles-ci le mettent en ceuvre. La
Cour supréme américaine a donc non seulement fait respecter le principe de pro-
portionnalité la ou il constituait une condition de validité de I'acte ou de I'action
mais I'a également régulierement intégrée dans ses techniques de controle®. Le terme
napparait pas nécessairement comme tel.

(Permanence du controle de proportionnalité) — On pourrait multiplier les exem-
ples, les résultats ne seraient nullement démentis. Le contrdle de proportionnalité
est bel et bien présent dans la jurisprudence constitutionnelle de nombreux Etats a
travers ses multiples formes. Quelques remarques peuvent cependant étre formu-
lées. En premier lieu, le recours a la notion de proportion ou de proportionnalité

12 Privy Council, Dharmarajen Sabapathee v. The State (1999) 1. W.L.R. 1836; Privy Council,
Lee Ngin Kiat v. Public Prosecutor (1993) 2 S.L.R. 551; Privy Council, A.G. of Hong-Kong v.
Lee Kwong-Kut (1993) 3 A.E.R. 93

13 Royaume-Uni, Chambre des Lords, 21-03-2002, Regina c. Shayler, [2002] United Kingdom
House of Lords 11; [2002] 2 Weekly Law Reports 754

14 Gosaert v. Cleary [1954] 335 US 464.

15 Etats-Unis dAmérique, Cour supréme, 25-06-1997, Req. 95-2074, City of Bourne c. Flores,
117 Supreme Court Reporter 2157, 1997; Cour supréme, 11-01-2000, Req. 98-791, 98-796,
Kimel c. Florida Board of Regents, 120 Supreme Court Reporter 631, 2000; Cour supréme,
07-04-2003, Req. 01-1289, State Farm Mutual Automobile Insurance Company c. Campbell ,
123 Supreme Court Reporter 1513 (2003)
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est protéiforme, cest-a-dire recouvre des réalités trés différentes qui dépendent du
contexte dans lequel ce contrdle est exercé. Sous le méme mot, on regroupe autant
des exigences découlant des normes que des techniques de contrdle. En second lieu,
il y a eu a travers 'histoire un phénomeéne de perméabilité des systémes juridiques
qui explique que I'on retrouve cette notion dans les différents Etats. La colonisation
a indéniablement joué un role, notamment dans les Etats du Commonwealth, et le
développement ultérieur séparé des régimes juridiques a confirmé l’'ancrage de la
proportionnalité dans le controle juridictionnel. De méme, le phénomene de déve-
loppement du constitutionnalisme depuis le début des années 80 avec I'intégration
systématique d’un catalogue de droits fondamentaux a offert au contréle de propor-
tionnalité un terrain de développement inespéré: la limitation des droits, leur conci-
liation, leur concrétisation...tout semble avoir été fait pour faciliter le développement
du controle de proportionnalité...Il suffit d’examiner la jurisprudence de nouveaux
Etats comme la Slovénie'®ou I’Estonie!” pour s’en convaincre. En troisiéme lieu, les
juridictions transnationales ont joué le role de « courroie de transmission » dans ce
phénomene de contagion. La Cour européenne des droits de ’homme et la Cour de
justice de la Communauté Européenne ont servi de référence a certaines juridictions
constitutionnelles pour affirmer et affiner leur controle de proportionnalité'®. Sans
pouvoir faire le tour de la planéte, ceci est aussi probablement vrai pour la Cour
interaméricaine des droits de '’homme et le sera pour la future Cour africaine des
droits de ’homme. Bien que ces juridictions aient développé leur propre contréle,
elles ont aidé a la propagation du controle de proportionnalité. En quatrieme lieu, il
faut se méfier des conclusions un peu hétive qui considéreraient que le contrdle de
proportionnalité est un « produit» a la mode qui sexporterait bien et facilement. Les
racines du controle de proportionnalité sont souvent beaucoup plus profondes que
ses manifestations extérieures et si un certain engouement s’est manifesté ces vingt
derniéres années pour ce type de contrdle, sa présence est souvent plus ancienne
que ne le laissent paraitre son appellation officielle. De nombreuses juridictions ont
exercé un contrdle de proportionnalité un peu comme Monsieur Jourdain faisait de
la prose...sans le savoir!

La cause est donc entendue et la présence de la proportionnalité dans le controle
juridictionnel une donnée qui pourrait prétendre — toutes proportions gardées — a
une certaine universalité... Mais qu’y a-t-il derriére le controle de proportionna-
lité ?

16 Slovénie, Cour constitutionnelle, 20-05-2004, Req. U-1-296/02, Uradni list RS (Journal
officiel), 68/04; Pravna praksa, Ljubljana, Slovenia

17 Estonie, Cour supréme, Assemblée pléniére, 25-02-2004, 3-3-1-60-03, Requéte de Nikolai Irhin
visant a faire constater lillégalité des décisions de la préfecture de police de Tallin et a obtenir
une autorisation de détention darmes, Riigi Teataja III (Journal officiel), 2004, 7, 70 /

18 V. notamment les jurisprudences anglaises, belges, allemandes... pour nen citer que quelques
unes.
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2. Le contréle de proportionnalité se décompose en deux axes:
le contréle de la proportionnalité (proportionnalité normative)
et le contréle de proportionnalité (proportionnalité interprétative
ou technique de contrile).

La présence de la notion de proportionnalité dans le contentieux constitutionnel
comparé cache mal une réalité qui conduit souvent soit a des assimilations abusives,
soit a des confusions dangereuses. Si la proportionnalité se définit génériquement
comme «[’état des grandeurs qui sont ou restent proportionnelles entre elles » ou en-
core comme «un rapport de proportion », rien n’indique ni ne définit dans le cadre
du contréle juridictionnel ce qu'est le controle de proportionnalité. Or, 'examen
des recours au contrdle de proportionnalité fait nettement apparaitre deux formes
de contréle de proportionnalité: I'une est imposée au juge et se trouve contenue
dans l'obligation générée par une norme — on peut la baptiser « proportionnalité
normative » ; l'autre est dégagée ou créée par le juge pour lui permettre d’exercer
son contrdle — on peut alors la baptiser de proportionnalité interprétative (ou de
technique du contrdle de proportionnalité). Dans le premier cas, il serait souhaitable
de qualifier le controle de « contrdle de la proportionnalité » alors que dans le second
cas, il s’agit véritablement d’un «contrdle de proportionnalité ». Les deux formes de
controle ne remplissent pas les mémes fonctions, méme si elles se recoupent.

(Le contrdle de «la proportionnalité ») — Le contrdle de «la proportionnalité »
est souvent utilisé sous deux différentes formes. La premiére — brute pourrait-on
dire — consiste a exiger le respect d’une regle de proportionnalité dans le cadre d’une
décision ou d’une action: l'exemple type de cette forme directe de proportionnalité
est observable en droit pénal lorsque le juge doit appliquer le respect du principe
de proportionnalité entre la gravité des faits et le quanta de la peine. Cette forme
«primaire» du controle de proportionnalité est utilisé de fagon fréquente par les
juridictions constitutionnelles, que ce soit par projection dans le cadre d’un controle
objectif a I’égard d’une norme abstraite, ou que ce soit a ’égard d’une situation concreéte
a laquelle le juge est confronté dans le cadre d’un controle subjectif a posteriori. Le
juge n'est pas ici l'auteur du contréle de proportionnalité mais son exécutant. Nul
doute cependant qu’il devra définir le sens de cette exigence et que son pouvoir in-
terprétatif sera sollicité. Il n’empéche que dans ce cas précis, il n’est pas Iinitiateur
du controle. Ce controle direct peut également étre découvert dans certains aspects
plus techniques tels que la représentation politique ou la mise en ceuvre du principe
d’égalité. La proportionnalité prend ici un sens plus mathématique ot l'exigence de
controle imposera au juge une analyse quasiment mécanique.

La deuxiéme forme de controle de «la proportionnalité» est celle induite ou
contenue de fagon plus ou moins explicite dans une norme. L'idée directrice repose
sur une obligation de proportionnalité intégrée a la norme. Les droits et libertés
fondamentaux constituent le berceau et le domaine de prédilection de ce type de
controle dans le contentieux constitutionnel. Les exemples sont nombreux et cela
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quels que soient les systémes juridiques en cause. L'idée peut étre contenue dans la
description du droit protégée. Ainsi par exemple des atteintes au droit de propriété
qui doivent étre justifiées et compensées par une indemnité équitable” qu’il s’agisse de
personnes physiques ou de personnes morales. Dans un tel cas, l'exigence de respect
d’une certaine forme de proportionnalité fait partie de la protection normative du
droit. Il en est de méme de la liberté d’expression dont les limites s’inscrivent dans
la protection de I'ordre public?® ou encore de la liberté individuelle dont les atteintes
doivent étre strictement proportionnées au but d’intérét public qu'elles entendent
servir’. On pourrait allonger la liste sans difficulté. La raison de cette symbiose entre
droits et libertés fondamentaux et controle de «la proportionnalité des atteintes » est
aisément décelable: 'absence de caractére absolu de ces droits et libertés®?, 'obligation
de concilier entre eux droits et libertés?, obligation de concilier ces mémes droits
et libertés avec les exigences de I'intérét public**constituent autant d’exigences ou
la proportionnalité simposera comme une composante de la norme. Ces éléments
seront souvent révélés par certains termes de protection de la norme comme «rai-
sonnable », «équilibré»... ou par des clauses de limitation des droits pour lesquelles
la proportionnalité deviendra un moyen de vérification.

Ainsi, le controle de «la proportionnalité» sest il largement répandu dans le
cadre du contentieux constitutionnel en raison de la nature méme des questions
posées au juge. Il est symptomatique que dans certaines constitutions modernes

19 South African Constitutional Court, 16-05-2002, CCT 19/2001 First National Bank of SA
Limited t/a Wesbank v. Commissioner for the South African Revenue Services and Another;
First National Bank of SA Limited t/a Wesbank v. Minister of Finance, 2002 (7) Butterworths
Constitutional Law Reports 702 (CC).La garantie constitutionnelle de l'article 25 de la Consti-
tution de 1996 relatif au droit de propriété vise a établir un équilibre proportionné (souligné
par nous) entre le protection existante du droit de propriété privée et la poursuite de I'intérét
public.

20 Royaume-Uni, Chambre des Lords, 21-03-2002, Regina c. Shayler ,[2002] United Kingdom
House of Lords 11; op.cit. [2002] 2 Weekly Law Reports 754. La restriction a la liberté de
communication d’'un ancien agent des services de sécurité peut étre motivée par les impératifs
de sécurité. Toutefois cette restriction ne peut étre absolue et doit étre justifiée.

21 Belgique, Cour d’arbitrage, 19-01-2005, Req. 16/2005, Moniteur belge, (Journal officiel),
31.01.2005. Affaire du dopage sportif cycliste. V; égal. Allemagne, Cour constitutionnelle
fédérale, Premier sénat, 03-03-2004, 1 BvR 2378/98, 1 BvVR 1084/99, Bundesgesetzblatt 1 2004,
470, Neue Juristische Wochenschrift, 2004, 999-1022 (affaire des écoutes téléphoniques);
égal. Suisse Tribunal fédéral, Premiére Cour de droit public, 27-02-1998, Req. 1P.629/1997
X. contre Autorité tutélaire de la commune de Derendingen et Tribunal cantonal du canton
de Soleure, Arréts du Tribunal fédéral (Recueil officiel), 124 T 40.

22 A Texception des droits et libertés indérogeables

23 Canada, Cour supréme, 08-12-1994, Req. 23403 Dagenais c. Société Radio- Canada, Recueil
des arréts de la Cour supréme du Canada, [1994] 3 R.C.S. 835 (publication d’un film avant
le verdict d'un proces mettant en scene des déviances sexuelles)conciliation des droits et
libertés.

24 Les objectifs de valeur constitutionnelle dans le langage juridique francais.
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comme la Constitution sud-africaine de 1996, le texte de la Constitution organise
lui-méme ce controle de fagon générale” ce qui offre au juge constitutionnel un titre
a exercer un controle de proportionnalité qu’il aurait probablement exercé lui-méme
en combinant les différentes normes applicables.

(Le controle de proportionnalité) — A coté du controle normatif de la proportion-
nalité, il existe un contréle de proportionnalité issu des techniques de contréle du juge.
Pour exercer pleinement son role le juge doit disposer d’instruments ou de techniques
de controle et il a naturellement eu recours au controle de proportionnalité parce
que celui-ci lui est apparu dans bien des cas adapté a la mission qui lui était dévolue.
Le controle de proportionnalité permet en effet au juge de controler la logique d'un
acte ou d’une action et par définition savére adapté a cette analyse de la rationalité
des rapports entre la norme et les faits ou entre les motifs et le but poursuivi. Les
juges ont ici cherché a travers le controle de proportionnalité un instrument adapté
a la difficulté de leur tache. Deux observations méritent ici détre soulignées. D’une
part, si le contrdle de proportionnalité est un allié classique du juge, il ne I'utilise pas
systématiquement: voir ou rechercher de la proportionnalité partout serait une erreur
et il est des cas ou un effet disproportionné peut légitimement étre recherché par la
norme. D’autre part, en tant quélément de logique juridique, la proportionnalité est
également limitée dans la mesure o elle ne peut placer le juge dans la méme position
que lautorité de décision. A de rares exceptions pres, il serait donc préférable de parler
de «controle dabsence de disproportion» que de contrdle de proportionnalité.

(Existence et relativité de la distinction) — Cette distinction entre les deux ty-
pes de contrdle — «de la proportionnalité» et «de proportionnalité» — permet de
comprendre que le role actif du juge en la matiére (et qui lui a pendant longtemps
été reproché) n’est pas linéaire et dépend de la situation normative qu’il trouve ou
découvre. Il faut cependant comprendre que les deux types de controle ne sont pas
antinomiques et qu’il y a souvent entre les deux davantage une différence de degré
qu'une différence de nature. Plus précisément, le juge — méme habilité par la norme —
a exercer un controle de proportionnalité devra utiliser ses pouvoirs d’interprétation
pour modeler le contenu de ce controle. Il n’y a donc pas — hormis les controles de
proportionnalité mathématique — de controle de proportionnalité qui ne fasse pas

25 V. en ce sens larticle 36 de la Constitution de 1996 qui dispose: «(1) Les droits contenus
dans la Déclaration des droits (fondamentaux) ne peuvent étre limités quaux termes dune
loi dapplication générale pour autant que la limitation soit raisonnable et justifiée dans une
société ouverte et démocratique fondée sur la dignité humaine, [égalité et la liberté, en prenant
en considération lensemble des facteurs pertinents, incluant: la nature du droit;limportance
et le but de la limitation;la nature et létendue de la limitation; la relation entre la limitation
et son but; et lexistence de moyens moins restrictifs pour atteindre ce but.

(2) A lexception des régles mentionnées dans lalinéa (1) ou dans toute autre disposition de la
Constitution, aucun texte ne peut limiter les droits contenus dans la Déclaration des droits
(fondamentaux) «. V. égal. X. Philippe «Les clauses de limitation et d’interprétation des droits
fondamentaux dans la Constitution sud-africaine de 1996 », Liber Amicorum Jean-Claude
Escarras, pp;897-922, Bruylant Bruxelles, 2005
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appel a l'ceuvre créatrice du juge, mais en revanche des formes d’habilitation plus
ou moins directes a exercer un tel contrdle.

3. Les degrés du contréle de proportionnalité

Le contenu exact du controle de proportionnalité a fait couler beaucoup d’en-
cre en raison de l'affinement des analyses (test) auxquels il a donné lieu. On releve
deux constantes dans la jurisprudence constitutionnelle comparée: le controle de
proportionnalité est exercé a partir d’une analyse réalisée par étapes successives;
ces étapes intensifient le degré du contréle en fonction de la marge d’action laissée
au juge par la norme. Le contrdle de proportionnalité n'est donc pas unique mais
dépend de la marge de manceuvre et du degré de contrainte qui pésent sur l'auteur
de la décision ou de ’action.

On peut essayer de présenter les différents types de controle de proportionna-
lité exercés par les juridictions constitutionnelles pour constater qu'a peu de choses
pres...ils se ressemblent fortement!

(République Fédérale d’Allemagne) — La Cour constitutionnelle allemande a
développé le contenu quelle assigne au controle de proportionnalité a travers un
triple analyse:

1.) le principe de pertinence,

2.) le principe de nécessité et

3.) le principe de «proportionnalité stricte ».

On peut les résumer comme suit. Le «principe de pertinence» correspond a
lappropriation du ou des moyens retenus a la fin poursuivie. Il correspond a I'idée
de correspondance ou d’adéquation des moyens au but. Sans qu’il soit précisé quel
degré de correspondance le juge exige pour que le critere soit satisfait, ce moyen
permet de sanctionner une décision qui serait sans rapport avec les motifs qui la
justifient. Le « principe de nécessité » correspond a une analyse se situant a un échelon
supérieur. Cette fois les motifs et le but sont pertinents mais il serait possible d’at-
teindre le méme résultat sans recourir a la mesure choisie considérée en 'occurrence
comme non nécessaire. Le principe de nécessité ne remet pas en cause le but mais les
moyens employés. Enfin, le «principe de proportionnalité stricte » impose un choix
impliquant une justification compleéte, rationnelle et raisonnée de la solution choisie.
Il n’existe plus qu'un choix limité — pour ne pas dire unique — dans cette situation.
La jurisprudence constitutionnelle allemande a abondamment développé ces trois
degrés de controle avec une subtilité parfois difficilement perceptible. Ainsi, pour ne
prendre qu'un exemple récent dans l'affaire dite des «surveillances acoustiques des
locaux domiciliaires»*®, la Cour a rappelé qu'elle ne pouvait admettre une atteinte
excessive et non justifiée a la sphére intime de la vie privée de la personne: elle

26 Allemagne, Cour constitutionnelle fédérale, Premier sénat, 03-03-2004, 1 BvR 2378/98, 1
BvR 1084/99, Affaire de I'inviolabilité du domicile privé, Bundesgesetzblatt 1 2004, 470, Neue
Juristische Wochenschrift, 2004, 999-1022.
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énumere dans sa décision l'ensemble des mesures qui auraient di étre prises pour
que la mesure soit proportionnée a cette exigence de protection. Il faut également
souligner que la richesse des décisions de la Cour constitutionnelle au regard du
contrdle de proportionnalité lui donne une certaine aisance quelle ne possédait pas
il y a encore une trentaine d’années malgré la reconnaissance officielle du principe
de proportionnalité.

(Les Etats-Unis) — La Cour supréme américaine, a travers le respect du ca-
ractére raisonnable des décisions, a développé différentes formes du contrdle de
proportionnalité qui impliquent plusieurs degrés de controle (standards of review).
Lidée sous jacente commune a ces différents degrés repose sur la rationalité des
moyens au regard du but poursuivis. Partant de ce fil conducteur, la Cour exerce
tout d’abord un contrdle minimum qui consiste a vérifier si la loi est rattachée d’une
facon raisonnable a un but légitime de gouvernement (rational basis test). Il existe
pour ce type de contrdle une présomption de constitutionnalité surtout utilisé pour
les lois & caractére économique et social. Ensuite, est historiquement apparue une
forme de contréle maximum utilisée pour les lois limitant les libertés fondamenta-
les et qui consiste a vérifier que la loi est indispensable pour promouvoir un intérét
prépondérant du gouvernement. Le juge vérifie I'absence de «critéres suspects» et
exige une justification précise pour toute atteinte considérée comme potentiellement
dangereuse (strict scrutiny). Enfin, vers le milieu des années 70 est apparu un contrdle
intermédiaire consistant a vérifier qu'une loi est rattachée de fagon suffisante a un
intérét légitime de gouvernement (intermediate review). La jurisprudence américaine
a affiné ses analyses mais reste fondée sur trois degrés du controle. Sans vouloir
tomber dans un monolithisme analytique excessif, on constate au-dela des mots
une certaine correspondance entre les analyses du juge allemand et celle du juge
américain, et cela en dépit de la différence des systemes juridiques.

(La Grande Bretagne) — Malgré une absence formelle de juridiction constitu-
tionnelle, la Grande Bretagne se référe aujourd’hui directement au controle de pro-
portionnalité pour contréler les atteintes aux droits fondamentaux. Les juridictions
suprémes britanniques pratiquent une analyse tridimensionnelle qui correspond a trois
degrés de contrdle connus. Pour évaluer si une décision est arbitraire ou excessive,
le juge doit se demander 1) si I'objectif de la législation est suffisamment important
pour justifier la limitation d’un droit fondamental, 2) si les mesures projetées pour
remplir le but fixé par la législation possédent un lien de rationalité avec celle-ci 3)
si les moyens utilisés pour limiter le droit ou la liberté ne vont pas au-dela de ce qui
est nécessaire pour accomplir cet objectif”. Toutefois, la chambre des Lords, tout en
appliquant cette analyse, a tenu a souligner que 'inclusion du principe de propor-
tionnalité dans son controle allait plus loin que le controéle traditionnel et que la triple

27 Royaume Uni, Conseil privé de la Reine, De Freitas c. Permanent Secretary of Ministry of
Agriculture, Fisheries, Lands and Housing [1999] 1 Appeals Cases, 69, p.80; [1998] 3 Weekly
Law Reports, 675.
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analyse quant au but de la législation, aux mesures envisagées et aux moyens retenus
pour satisfaire ce but impliquait une série d’appréciations qui pouvait conduire a
différents résultats et a transformer le juge en auteur de la décision?.

(Canada) — Le Canada fait également partie depuis 1982 des Etats ayant adopté
récemment une Charte constitutionnelle des droits et libertés constitutionnellement
garantie. La Cour supréme du Canada a adopté une position assez proche de celles
des pays de droit mixte. Elle exerce un contrdle de proportionnalité tripartite fondé
sur I'examen de trois éléments.

D’une part, l'objectif de la loi doit étre réel et urgent. Dans l'arrét Oakes®, la
Cour supréme a conclu que l'objectif de la loi, que visent a servir les mesures ayant
pour effet de restreindre une liberté ou un droit garantis par la Charte, doit étre
suffisamment important pour justifier que 'on passe outre a une liberté ou un droit
protégé par la Constitution.

D’autre part, il faut que la mesure proportionnée soit pertinente, c’est-a-dire
qu’il existe un degré suffisant de proportionnalité entre la distinction contestée
(Cest-a-dire le moyen utilisé pour atteindre l'objectif) et la violation des droits*. Cette
analyse s’évalue elle -méme a travers un triple examen: premiérement, la distinction
doit avoir un lien rationnel avec 'objectif urgent et réel de la loi; deuxiémement, le
gouvernement doit démontrer que la loi porte atteinte le moins possible aux droits
garantis; troisiétmement, il doit exister un rapport de proportionnalité entre les effets
discriminatoires de la distinction contestée et ses effets bénéfiques.

Enfin, I'analyse de la proportionnalité exige que I'on aborde I’évaluation de la
mesure dans son ensemble et non comme on aborde un bilan comptable*.

Si la jurisprudence canadienne est trés riche et comprend de nombreux dé-
tails rendant les degrés du contréle un peu plus sophistiqués quailleurs, elle ne
transforme pas radicalement I'idée d’'un controle de proportionnalité fondé sur
différents degrés et obligeant les autorités publiques a examiner soigneusement
les raisons de leur action et le contenu de leurs décisions. On peut ici étre frappé
par deux éléments transversaux a cette analyse sommaire des différents degrés du
contrdle de proportionnalité. Le premier est fondé sur la nature du pouvoir dont
bénéficie l'auteur de la décision initiale. Plus ce pouvoir est juridiquement encadré,

28 Royaume-Uni, Chambre des Lords, 17-05-2001, R. ¢. A.,[2001] United Kingdom House of
Lords, [2001] 2 Weekly Law Reports, 1546; [2001] 3 All England Law Reports, 1 [2001].

29 Canada, Cour supréme, R. c. Oakes, [1986] 1 R.C.S. 103.

30 Canada, Cour supréme, 08-12-1994, Req. 23403 Dagenais c. Société Radio- Canada, Recueil
des arréts de la Cour supréme du Canada, [1994] 3 R.C.S. 835 (publication d’un film avant
le verdict d'un procés mettant en scéne des déviances sexuelles) conciliation des droits et
libertés

31 Canada Cour supréme, 25-05-1995, Req. 23636 Egan c. Canada [1995] 2 Recueil des arréts de
la Cour supréme du Canada 513, Internet: gopher.droit.unmontreal.ca/egan.fr; (1995), 124
Dominion Law Reports (4th) 609; (1995), 182 National Reporter 161; (1995), 29 Canadian
Rights Reporter (2d) 79.
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plus lintensité du contrdle de proportionnalité se fera sentir et obligera l'auteur
d’'une décision a se justifier et a expliquer les raisons de son action. Il est d’ailleurs
symptomatique que le pouvoir discrétionnaire des autorités publiques — et plus
particulierement du législateur en ce qui nous concerne — soit encadré par des
normes constitutionnelles plus précises, plus modernes qui constituent un cadre
d’action contraignant. Il y a peut étre la une clef dexplication a la hardiesse de cer-
taines Cours constitutionnelles dans l'affirmation du contrdle de proportionnalité
et de son intensité. Les Constitutions récentes fournissent au juge des outils plus
précis pour mettre en ceuvre leur contrdle. Les Cours constitutionnelles qui ont
bati leur jurisprudence sur des critéres jurisprudentiels ont dii Sarmer de davantage
de patience pour faire admettre et avancer ce contrdle. Le second élément trans-
versal qui doit ici étre mis en exergue concerne Iévolution des degrés du controle
de proportionnalité. La pratique mais également la dynamique du contrdle de
proportionnalité implique souvent une incursion de plus en plus grande du juge
dans des secteurs dans lesquels il refusait de saventurer auparavant. Par exemple,
la doctrine des « political questions » est de plus en plus critiquée et son domaine se
réduit progressivement. De méme, la pratique répétée des contentieux techniques
nempéche plus le juge dessayer de comprendre et de prendre des décisions prenant
en considération ses propres jugements de valeur (sans pour autant se positionner
en expert). Ceci explique notamment qu'un certain nombre de questions aupara-
vant tabou sont aujourd’hui abordées sans pour autant qu’il n'y ait d’unité dans les
conclusions apportées aux critéres de proportionnalité.

Les degrés du controle de proportionnalité sont inhérents a ce qu’il est et a
la mission du juge. Les utiliser a bon escient ne peut que renforcer le contréle de
proportionnalité. Toutefois, cette souplesse et cette adaptabilité ne doivent pas se
transformer en «boite de pandore » et déboucher sur des effets collatéraux indésira-
bles générés par un tel controle.

4. Le contréle de proportionnalité
dans les différentes branches du droit

Bien que le contentieux constitutionnel ne soit que la partie émergée de I'ice-
berg en ce qui concerne le champ d’application du contrdle de proportionnalité, le
droit comparé présente I'avantage d’offrir un panorama complet des situations dans
lesquelles ce contréle peut prendre place. La plupart des Etats n'ont pas inclus de
principe général de proportionnalité dans leur Constitution mais l'ont intégré dans
leur démarche et leur raisonnement. Le débat sur l’existence d’un principe généra-
lisé de proportionnalité est essentiellement académique dans la mesure ou le juge a
recours a ce type de contrdle lorsqu’il est adapté a la question qu’il a a trancher et
qu’il constitue un outil approprié. Pourtant, nombre de décisions des Cours consti-
tutionnelles ou des Cours suprémes évoquent l'existence d’un principe général de
proportionnalité sans indiquer clairement a quoi il s’applique.
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(Le champ dapplication généralisé du contréle de proportionnalité dans le droit
des libertés et droits fondamentaux) — Le controle de constitutionnalité des libertés
et droits fondamentaux couvre un tel champ d’application qu’il est difficile a une
branche du droit d’y échapper. La «constitutionnalisation des différentes branches
du droit» est un phénomene qui a dépassé les frontiéres francaises et européennes et
sest imposé internationalement. Logiquement, le controle de proportionnalité a pris
de l'ampleur et a investi des domaines qui restaient souvent cloisonnés. Le contrdle
de proportionnalité a, d'une certaine facon, participé a une ceuvre de communication
entre les différentes branches du droit et a rendu plus lisible ou compréhensible la
protection des droits dans des secteurs considérés comme réservés aux experts. Cette
capacité a sinsérer dans toutes les branches du droit posséde son revers: elle oblige
le juge & comprendre avec précision les spécificités du cadre dans lequel s'insére son
controle mais également les limites qu'il doit lui assigner.

(Macro droit et micro droit) — Qu’il sagisse de la question des sanctions péna-
les, des sanctions administratives, des pensions de réversion, des amendes fiscales,
des atteintes au droit de propriété mobiliere ou immobiliere ou qu’il sagisse de la
peine de mort, de la légitimité d’un attaque lors d’'un conflit armé, de la santé d’une
population dans son ensemble qui lutte contre le virus du SIDA, le controle de
proportionnalité posséde une capacité a sadapter aux petites comme aux grandes
situations. Il place également le juge au coeur de choix parfois douloureux et pour
lesquels on peut considérer qu’il nest pas le mieux placé. Le controle de propor-
tionnalité peut alors étre percu non plus comme une modalité de controle mais
comme la réfection d’'une décision. Deux observations peuvent étre faites a cet
égard. En premier lieu, les choix les plus techniques sont souvent ceux impliquant
des secteurs spécifiques, dans lesquels il ne sagit pas pour le juge de trancher de
véritables débats de société mais de se prononcer sur des modalités techniques.
Ceci peut apparaitre comme une intrusion du juge dans les choix décisionnels
opérés mais en fonction de lassise et de la position du juge constitutionnel dans
la société, celui-ci dispose généralement de moyens et d'armes qui lui permettent
de sanctionner une décision sans avoir a la prendre lui-méme: les techniques des
réserves d’interprétation ou neutralisantes offrent ainsi une porte de sortie accep-
table pour tous. En second lieu, les questions ou débats de société dans lesquels le
controdle de proportionnalité est mis en ceuvre ne débouchent sur une censure que
s'il existe une franche disproportion dans la solution retenue. Ceci signifie d'une
part que le juge reste conscient de ses propres limites (il existe un seuil d’inaccep-
tabilité sociale de sa décision dont il est conscient), d’autre part quil n’hésitera pas
en revanche a censurer une décision si elle lui semble manifestement irrationnelle
ou disproportionnée et ce, méme s’il lui faut aller & lencontre de lopinion publique.
Cette capacité du controle de proportionnalité a régler des questions mineures
comme a arbitrer de grands débats de société posséde une incidence sur le contenu
du controle. Elle oblige le juge a expliquer le contenu de sa démarche de facon a
le convaincre les destinataires de la décision de la justesse de son raisonnement.
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Cette obligation est permanente mais elle jouera un role d’autant plus grand que
lenjeu de la décision sera important.

(Contrdle abstrait et contrile concret de proportionnalité) — Bien que cette ques-
tion ne soit pas propre au contentieux constitutionnel, elle prend un relief particulier
en raison de la nature méme du raisonnement qu’induit le contréle de proportion-
nalité. En premier lieu, le controle de proportionnalité peut aussi bien étre utilisé
dans le cadre d’un contrdle abstrait des normes que dans le cadre d’'un controle
concret. Le controle abstrait de proportionnalité peut d’abord étre mis en ceuvre
lorsque 'exigence de proportionnalité est normative. Dans un tel cas, le juge peut
étre amené a statuer sur des comparaisons ou des rapports de proportion: s’il s’agit
d’un contréle de proportionnalité mathématique (comme dans certaines analyses
du principe d’égalité), I'absence de situation concrete n'obérera pas l'effectivité du
controle de proportionnalité. Dans d’autres cas, le contrdle abstrait des normes
n’empéche pas l'exercice du contrdle de proportionnalité car le juge travaille en
utilisant des hypotheses de projection des faits. Il «teste» la décision ou la norme
au regard de situations imaginées (mais plausibles) qui lui permettent a la marge de
vérifier le bien-fondé du controéle de proportionnalité. Cette situation est d’autant
plus nécessaire que le juge essaie d’évaluer le respect de la regle de proportionnalité
au regard des situations les plus extrémes. Dans cette hypothese, le degré du controle
de proportionnalité sera cependant limité aux aspects sur lesquels le juge pourra
avoir une certaine maitrise.

Le domaine de prédilection du controle de proportionnalité reste cependant
par nature celui du contrdle concret des normes, cest-a-dire celui exercé dans le
cadre d’un contexte défini. Lexamen du rapport logique entre les faits, la décision ou
’action et le but quelle poursuit se concoit plus facilement dans le cadre de la mise
en ceuvre des normes. La richesse des potentialités du contréle de proportionnalité
se révele par son adaptabilité a toutes les situations et la possibilité qu’il offre de
«personnaliser le controle ». Les normes restent identiques mais la rationalité de leur
mise en ceuvre sera analysée au regard de leur contexte. Cette situation explique que
le controle de proportionnalité puisse constituer une sorte de « concept nomade »
qui transcende les différentes branches du droit et puisse sadapter a tout type de
situation. Il permet également de distinguer les solutions envisagées et de les adapter
a chaque contexte. A cet égard, les systémes de Common Law possedent 'avantage
naturel d’étre confronté (dans la presque totalité des cas) a des situations concretes
dans lesquelles le controle de proportionnalité prend place, cest-a-dire tenant compte
des circonstances propres a chaque affaire. Le contentieux constitutionnel comparé
révele ici la multiplicité des éléments pris en considération par le juge pour rendre
sa décision. Ceci emporte une double conséquence: d’une part, dans les hypothéses
de controle concret, il devient trés difficile de déterminer le poids de chaque élément
ayant conduit le juge a effectuer un controle de proportionnalité (la combinaison
est unique a chaque cas); d’autre part, le controle de proportionnalité peut générer
de l'extérieur un sentiment d’irrationalité ou d’arbitraire en cas de connaissance

35



superficielle de la situation. Alors méme que cette situation est explicable et com-
préhensible de I'intérieur, elle peut ne pas étre comprise de I'extérieur si la décision
est insuffisamment motivée. Les techniques de rédaction des jugements dans les
pays anglo-saxons limitent toutefois ce risque et permettent de suivre la démarche
du juge. Les pays de tradition romano germanique doivent cependant faire un effort
en ce sens et le fait que les décisions des juridictions constitutionnelles mettant en
ceuvre le controle de proportionnalité soient de plus en plus longues démontrent que
le juge a conscience de ce besoin d’explication.

La force du contrdle de proportionnalité réside dans sa mise en ceuvre adaptée a
chaque situation. Lengouement et l'expansion dont il a fait 'objet témoignent de ses
potentialités. Il faut cependant garder a I'esprit que l'efficience de ce contréle dépend
de la maitrise que le juge aura des données qu’il aura a analyser dans le cadre de
ce controle. Il ne sagit pas ici seulement d’une question de degré de controle ou de
pouvoirs du juge mais également de pratique et de maitrise du sujet. Le degré du
contrdle de proportionnalité peut étre restreint: si le juge est familier du domaine
d’intervention en raison de la fréquence de ses interventions, son contrdle a des
chances d’effectivité plus grandes que dans des domaines ol le degré de contrdle
sera plus élevé mais son intervention rare.

5. Le contréle de proportionnalité: une fonction logique du droit

Lengouement dont a fait preuve le controle de proportionnalité dans le cadre
du contentieux constitutionnel comparé démontre a quel point il sagit d’'une valeur
commune partagée par I'ensemble des juridictions constitutionnelles, a tel point
que les classifications faites par les banques de données ou les abstracts rangent la
proportionnalité au rang de principe a coté de notions voisines comme la « mise en
balance des intéréts» la «raisonnabilité », «’interdiction de l’arbitraire» ou encore
«I’équité». La question qui se pose cependant est de savoir si le contrdle de propor-
tionnalité exercé par certaines juridictions constitutionnelles constitue une véritable
source d’inspiration pour d’autres juridictions ou s’il sagit d'une forme de contrdle
consubstantielle a la fonction de juger? La réponse se situe probablement entre les
deux: le juge aurait de toutes fagons recours au controle de proportionnalité mais
son emploi par d’autres juridictions peut I’inciter a aller plus loin et a se montrer
plus hardi s’il a le sentiment que cela renforce sa position.

(La fonction logique du controle de proportionnalité) — le contrdle de propor-
tionnalité est une fonction logique du droit. Il implique une analyse du processus
décisionnel et de son résultat et constitue un instrument permettant deffectuer cette
démarche. Si aujourd’hui lemploi des mots « proportionnalité » ou «principe de pro-
portionnalité» ne sont plus tabous, le recours a une évaluation de la pertinence des
motifs, a la rationalité des moyens employés par rapport a la finalité poursuivie ou
encore a une évaluation de leffectivité du but recherché ne sont pas nouveaux. Les
méthodes du contrdle de proportionnalité sont anciennes, plus anciennes que la
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formalisation du principe lui-méme. Est-ce anormal ou choquant? Non, car le role
du juge est de vérifier cette adaptation de la régle dans sa mise en ceuvre et d'une
certaine fagon le contréle de proportionnalité fait partie de la fonction de juger. I
ne faut donc pas sarréter aux mots ou se laisser impressionner par des révolutions
qui nen sont pas ou qui sont uniquement formelles. En conséquence, il est souvent
excessif de considérer que le controle de proportionnalité qui a irradié les juridictions
constitutionnelles lors des vingt derniéres années est imputable a la généralisation
de son emploi et a un phénomeéne d’imitation. Lexplication de fond repose plutot
sur la nature méme du controle de proportionnalité et son adaptation au contrdle
juridictionnel des normes...

(La force du constitutionnalisme comparé: renforcer le recours au contrdle de
proportionnalité) — Pourtant le recours au controle de proportionnalité a progressé
rapidement au sein des jurisprudences constitutionnelles. Plusieurs facteurs expliquent
ce développement exponentiel. En premier lieu, la similitude des problématiques
rencontrés par les juges constitutionnels offre au contréle de proportionnalité un
terrain propice a son développement: si les juges ne sont pas obligés de suivre la
jurisprudence d’une autre Cour, leur démarche inclut de plus en plus une analyse
comparatiste qui les conduit logiquement a s’inspirer de ce qui a été fait ailleurs™.
En second lieu, le recours formel au controle de proportionnalité dans un cadre
donné peut engendrer un certain mimétisme conduisant & une harmonisation des
jurisprudences. Le role joué par les juridictions supranationales est illustratif de ce
phénomene et la communicabilité entre les systemes juridiques en sort renforcée. Ce
nest pas la démarche juridictionnelle qui change mais les méthodes employées par
le juge pour mener a bien cette démarche. Le comparatisme fait partie du travail du
juge, de son rdle d’interprete et son évolution le conduit naturellement a se tourner
vers les solutions comparables qui ont été rendues dans d’autres contextes. Méme la
Cour supréme des Etats-Unis réputée pour son conservatisme a accepté de modifier
sa jurisprudence relative a 'exécution des condamnations a mort de mineurs en
fondant son raisonnement sur le controle de proportionnalité et sur son caractére
dynamique au regard des positions adoptées par les juridictions suprémes d’autres
Etats®. Le comparatisme n'est donc certainement pas le fondement de 'expansion
du controle de proportionnalité mais a débouché sur une analyse plus rationnelle
mieux intégrée et en fin de compte plus lisible pour le justiciable...

(Les limites du controle de proportionnalité) — Il ne faudrait cependant pas aller
trop vite en besogne et conclure que le développement du contréle de proportionnalité
constitue un bienfait sans contrepartie ni inconvénient... Les dangers du controle
ou du principe de proportionnalité existent et les connaitre permet de mieux les

32 V.en ce sens le rapport de M. Olivier Dutheillet de Lamothe « Le constitutionnalisme comparatif
dans la pratique du Conseil constitutionnel », Sixieme congres mondial de droit constitutionnel
(Santiago du chili — 16 janvier 2004)

33 Etats-Unis dAmérique, Cour supréme, 01-03-2005, Req. n°03-633 Roper c. Simmons , Supreme
Court Reporter 1183 (2005).
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cerner et les servir. Si le controle de proportionnalité fait rentrer le juge au cceur du
processus décisionnel, il peut également 'amener a substituer sa propre appréciation
a celle de l'auteur de la décision. Cette menace n’est pas uniquement théorique car les
questions posées au juge — et plus encore au juge constitutionnel — sont au coeur
des choix politiques et 'aménent a se prononcer sur des choix de société. Le controle
de proportionnalité reste par définition un controéle & haut risque et doit faire 'objet
d’une politique jurisprudentielle — certes susceptible d’évolution — qui doit inclure
les propres limites de ce contrdle. Le danger du « gouvernement des juges» plane
sur le controle de proportionnalité et les mesures de précaution sont nécessaires. Le
risque est potentiellement double. Le premier est de vouloir faire du juge un arbitre
des désaccords sociaux. Un juge reste un juge et rien ne l'autorise — en dehors de cas
extrémes — a jouer un rdle qui n'est pas le sien. Le second est lié a un déplacement
du centre décisionnel conduisant a faire du juge un co-auteur de la décision. Ces
dangers doivent évidemment étre appréciés en fonction du contexte et de la place que
le juge occupe dans la société et de son acceptation. La situation n’est pas la méme
aux Etats-Unis, en Afrique du Sud ou au Belarus...

(Proportionnalité et gestion du pouvoir discrétionnaire) — Les liens entre le
pouvoir discrétionnaire d’une autorité publique et la mise en ceuvre du contrdle
de proportionnalité ont été mis en exergue de longue date par la doctrine® et la
jurisprudence. Il n’empéche que cette question reste au cceur de l'exercice de ce
contrdle et que si le juge se refuse a se transformer en autorité de décision politique,
les tendances récentes démontrent une volonté croissante de faire reculer les limites
du pouvoir discrétionnaire et d’exiger des autorités publiques davantage de justifica-
tions de leurs actions. Cette évolution est perceptible méme au sein des juridictions
constitutionnelles récemment constituées. Elle se comprend dans la mesure ou le
choix de la décision et sa justification sont deux choses différentes. Cependant, la
frontiere entre ces deux aspects de la décision n’est pas toujours aussi simple a définir
ni a pratiquer. Il existe dés lors un risque de voir le juge imposer sa perception des
choses au nom du principe ou du contréle de proportionnalité alors qu'il s’agira d’un
choix préférentiel plus que d’un choix fondé exclusivement sur des critéres juridiques.
D’autre part, une analyse de I’évolution du contrdle de proportionnalité démontre
qu’il existe une tendance a laugmentation des invalidations sur ce fondement au fur
et a mesure que le juge exerce ce controle. Il y a donc d’autres facteurs d’explication
de 'augmentation de I'intensité du controle de proportionnalité.

(Contenu et appréciation du contrdle de proportionnalité) — Si le compréhen-
sion et le contenu du principe et du controle de proportionnalité tendent vers une
certaine harmonisation, il n’est pas certain que l'appréciation de ses composantes
ou des rapports qu’il met en ceuvre soient les mémes partout. Il y a également la un
danger qu’il ne faut pas sous-estimer. Sous couvert d’une certaine harmonisation
des composantes du contrdle, les résultats peuvent différer d’un Etat a l'autre en

34 V. notamment la doctrine austro-allemande de la fin du 19*™ siécle et du début du vingtiéme
siécle et notamment Tezner, Bernatzik, Buhler, Jellinek, Fleiner.
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raison d’une évaluation différente de certaines valeurs souvent analysées a la lumiére
du contexte. Ceci explique quau-dela d’une certaine universalité du «contréle de
proportionnalité », il subsiste des différences d’interprétation substantielles entre les
Etats. Par exemple, la Cour supréme israélienne a, a plusieurs reprises, été amenée
a statuer sur la constitutionnalité de la construction de murs de sécurité® afin de
séparer les populations palestiniennes pour des raisons de sécurité. Sans prendre parti
sur ce conflit lui-méme, il est certain que le contexte influe considérablement sur
la perception générale des notions de sécurité et de liberté de mouvement. La Cour
supréme israélienne a été amenée notamment a exercer un controle de proportion-
nalité sur la constitutionnalité des actions militaires et sécuritaires au regard de la
protection des droits fondamentaux. L'analyse faite par la Haute Cour de Justice (Cour
supréme) dans sa décision du 15 septembre 2005 est identique a l’avis consultatif de
la CIJ (Cour Internationale de Justice) sur le cadre juridique et le contenu du contrdle
a exercer mais la Cour supréme estime en l'espéce que les éléments factuels dont
elle dispose, tout en appliquant la méme analyse du contrdle de proportionnalité*,
doivent I'amener a conclure que la construction de cette partie du mur, bien quelle
porte atteinte a la liberté de mouvement des populations, était justifiée pour des
raisons de sécurité militaire. En revanche, la Cour a estimé que le tracé devait tenir
compte des droits fondamentaux des populations occupées et quen conséquence les
autorités auraient pu retenir un tracé moins contraignant. La Cour a donc ordonné
la révision du tracé pour tenir compte de ces impératifs®.

Conclusion

Lexamen du controle de proportionnalité dans le cadre du contentieux constitu-
tionnel comparé oftre un tableau presque idyllique en termes de sources d’inspiration.
Que ce soit dans ses sources, sa permanence, ses techniques. .. tout contribue a faire
de la proportionnalité un principe largement partagé qui aspire a une certaine forme
d’universalité... Pourtant, il nous semble nécessaire de partager quelques réflexions
personnelles sur ce recours au contrdle de proportionnalité qui viendront peut étre
modérer un enthousiasme en faveur de ce controle.

La premiere réflexion repose sur les dangers d’un contréle de proportionnalité
exercé a outrance qui viendrait peser le pour et le contre de chaque décision...S’il
est souhaitable que la rationalité, le principe de bonne administration ou de bonne

35 1l ne sagit pas ici du mur de séparation générale entre les territoires palestiniens et le reste
d’Israél mais de murs ponctuels construits dans des endroits réputés dangereux

36 Analyse tridimensionnelle fondée sur les critéres suivants: 1. un lien raisonnable entre Iobjectif
et les moyens; 2 ; lemploi des méthodes les moins préjudiciables; 3. la proportionnalité au sens
étroit, en dautres termes lattribution d’'une importance relative appropriée aux dommages
causés a l'individu, d’une part, et a avantage pour la société de lautre.

37 Israél, Haute Cour de justice (Cour supréme), Sénat, 15-09-2005, H.C. 7957/04, Maraabe et
al. c. Premier Ministre d’Israél et al., a paraitre dans le Recueil officiel.
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gouvernance — pour céder a une mode onusienne — soient au rendez vous de la
prise de décision ou de I'action des autorités publiques, il faut également se méfier
de la «dictature du raisonnable». Si des choix doivent étre faits, ces choix doivent
étre respectés et ne pas transformer le juge en troisieme ou quatriéme pouvoir... Il
y a des hypotheses ot il faut savoir refuser a exercer le controle de proportionnalité
pour des raisons politiques. Certes, I'encadrement juridique doit exister mais il ne
doit pas devenir un carcan insurmontable ou un prétexte qui conduit les acteurs a
ne plus agir de peur de se faire censurer. Il y aurait 13 un effet pervers indésirable
qui ruinerait — a notre avis — la richesse du contréle.

La deuxiéme réflexion — inspirée du terrain — est que laction politique ou
administrative ne se nourrit pas que de droit. Le droit nest qu'un des aspects pris en
considération. Lacteur doit lui concilier toutes sortes de contraintes (souvent contra-
dictoires et complexes) — sociales, géographiques, politiques, humaines, psychologi-
ques... — dont la composante juridique nest qu'une des variables. Or, le controle de
proportionnalité juridique poussé a lextréme pourrait conduire a ne pas prendre en
considération ces éléments pourtant capitaux pour gouverner... Chaque composante
du choix a opérer cherche a faire valoir ses propres intéréts. En tant que concept
nomade pouvant passer d’'une science a l'autre, la proportionnalité doit rester un lien
entre le juridique et le non-juridique, offrir une place a ces considérations extérieures
et non se renfermer dans un mécanisme sec et dogmatique fait de tests, d'analyses et
déquilibre pseudo scientifique. La proportionnalité doit rester un élément douverture
et de communication et ne pas devenir un instrument scientifique pour expert.

La troisiéme réflexion concerne les bénéficiaires ou les destinataires du contréle de
proportionnalité. Le justiciable doit pouvoir comprendre le raisonnement des juges. La
trop grande sophistication du contrdle risquerait de faire perdre a la proportionnalité
son intelligibilité et son caractére pédagogique. Le controle de proportionnalité doit
rester cette soupape de sécurité qui permet au juge de ne pas accepter I'inacceptable,
de rester vigilant face aux tentations de textes liberticides ou de mesures excessives
compte tenu d’un contexte défavorable. Il suffit ici de penser aux lois destinées a
lutter contre le terrorisme international ou aux législations prises dans le cadre d’un
Etat d’urgence. Les juges a travers le contrdle de proportionnalité peuvent tempérer
les ardeurs un peu trop fortes de gouvernants dont les priorités penchent un peu
trop vers la satisfaction exclusive de leurs objectifs prioritaires. Sur ce point, il y a
des raisons d’étre optimiste car lorsque les juges (constitutionnels) peuvent encore
prendre leurs décisions en toute liberté, ils n’hésitent pas a recourir au contréle de
proportionnalité pour arrondir les rigueurs excessives de décisions souvent prises
dans un but exclusif (et souvent contingent) sans tenir compte des autres intéréts
en présence.

Le controle de proportionnalité offre des ressources considérables au juge...il lui
appartient de les utiliser au mieux, avec tact et mesure, dans un esprit d’ouverture,
de fagon a ce qu’il reste ce qu’il était a Porigine: quelque chose qui se comprend plus
qu’il ne sexplique...
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DOES INTERNATIONAL LAW PROVIDE AN ADEQUATE
SYSTEM FOR PROTECTING CLIMATE REFUGEES?

Alexei BARBANEAGRA, ).D., university professor
Nina SPATARU, candidate for a master’s degree

Environmental degradation and climate change have brought a new category of people who
need protection of the international community: climate refugees. Today there are millions of
people forced to migrate because of drought, floods and ecological disasters. Legislation void
and the lack of a viable mechanism that would help to protect this category of people put them
in an extremely vulnerable position.

Keywords: climate refugees, international law, system, ecological disasters

ASIGURA DREPTUL INTERNATIONAL UN SISTEM ADECVAT DE PROTECTIE A REFUGIATI-
LOR CLIMATICI?

Degradarea ecologicd si schimbdrile climaterice au determinat aparitia unei noi categorii
de persoane ce necesitd protectia comunitdtii internationale: refugiatii climatici. La zi existd
milioane de persoane fortate migreze cauza secetei, inundatiilor sau a catastrofelor ecologice.
Golul legislativ in materie precum si lipsa unui mecanism viabil care ar permite protejarea
acestei categorii de persoane ii plaseazd pe acestia intr-o pozitie extrem de vulnerabild.
Cuvinte-cheie: refugiati climatici, drept international, sistem, fortd majord

I. Introduction

All over the world, millions of people are losing their homes and are forced to
move elsewhere due to the consequences of climate change — ‘drought, soil erosion,
desertification, deforestation and other environmental problems, together with as-
sociated problems of population pressures and profound poverty’ (Myers, 2005, p.1).
The Maldives, Tuvalu and Kiribati are territories that may be partially flooded or
might even completely disappear and, as such, the inhabitants of which risk partial
or complete displacement.

An accurate estimate of how many people might be forced to move due to climate
change and environmental degradation is far from straightforward. Different scenarios
speculate figures between 25 million and 1 billion by 2050 (International Organization
for Migration, 2009) or a potential increase to 200 million within 50 years (Myers,
1997). But even a conservative estimate of 25 million climate refugees (Bauer, 2010)
would almost exceed the current number of the world’s recognized refugees and
Internationally Displaced Persons (IDPs), which stands at 25,2 million according to
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the United Nations High Commissioner for Refugees (UNHCR) (2010). Despite these
alarming figures, the term ‘climate refugee™ is not an officially recognized category
under international law and there is no international body responsible for dealing
with climate refugees. Moreover, there is no mechanism that can provide protection
to those crossing international borders because of environmental disasters.

This paper will argue that international legal regimes — in particular refugee law,
human rights law and environmental law — fail to provide an adequate response to
people displaced by climate change. In order to demonstrate this, existing debates re-
garding the definition of climate refugees and how they are different from conventional
refugees will be examined. Particular attention will be paid to the provisions of the 1951
Convention on the Status of Refugees (hereinafter the 1951 Convention) and of two
regional refugee instruments: the Organization of African Union” (OAU) Convention and
the Cartagena Declaration. Following on from this, an overview of current approaches
of the main international institutions dealing with climate refugees will be presented.
Lastly, possible solutions will be discussed, including the need for the expansion of the
‘conventional refugee’ definition and the proposal of adopting a new legal instrument
that would guarantee specific rights and protections to climate refugees.

II. Definitions

The international legal instrument that sets the legal framework for protecting
refugees around the world is the 1951 Convention. The definition provided by Article
1(A) of the Convention applies only to individuals already outside their country of
origin, who have a ‘well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion’ (UNHCR,
1951). Thus it refers to people who (a) have crossed an international frontier and (b)
fear persecution on account of their membership to a specific group, based on one of
the five reasons indicated above. This relatively narrow definition’ set forth in the 1951
Convention was slightly extended by subsequent regional instruments. The Cartagena
Declaration* also refers to ‘massive violation of human rights or other circumstances
which have seriously disturbed public order’ (1984). Another regional treaty — the
OAU Convention — encompasses a similar approach, extending the definition laid
down in the 1951 Convention to individuals fearing °...external aggression, occupa-

1 For the purposes of this paper, the term ‘conventional refugees” implies individuals recognized
as such under the 1951 Convention (UNHCR, 1951), whilst the term ‘climate refugees’ refers
to individuals displaced by climate change and other natural disasters.

2 Since 2002 reformed into the African Union (AU).

3 The reason for such a narrow approach is that at the time when the 1951 Convention was
drafted climate change risks were quite unknown, and were not perceived as a potential cause
of displacement.

4 Although the Cartagena Declaration is not a treaty and thus is not legally binding, it is still
widely respected by states in Central and South America.
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tion, foreign domination or events seriously disturbing public order in either part or
the whole of his country of origin or nationality...” (OAU Convention, 1969).

Even though these two regional instruments broaden the refugee definition in an
‘objective’ manner (UNHCR, 2001), they are not likely to oftfer adequate protection
to climate refugees. This being considered, Edwards (2006) notes that even though
people fleeing such catastrophes happen to be granted refuge status by border states,
the last avoid to state that the protection is offered under OAU Convention thus even
such extended approaches seem to be somehow ineffective.

Given there is no legal recognition of the term ‘climate refugee, one needs to turn
to academic studies in order to find appropriate explanations. The concept has been
extensively debated by scholars since the mid 1980s. One of the first definitions was
put forward by El-Hinnawi, who suggested that environmental refugees are individuals
forced to move on temporary or permanent basis due to environmental disruptions
that is seriously affecting their existence and/or the quality of their life (1985, cited by
McAdam, 2007). Other commonly cited definitions were proposed by Myers (2005)
and Keane (2004), both emphasising that climate refugees are individuals ‘forced
to move  temporarily or permanently due to natural disasters and seek protection
elsewhere. Based on, but not limited to these criteria, different typologies of climate
refugees apply, but they will not be able to be examined in the brevity of this paper.

A number of scholars are questioning the necessity of having a separate definition
for this category of person. Black’s critique is based on the fact that there is no legal
basis to call them climate refugees and the term in itself is ‘legally meaningless and
confusing’ (Black, 2001, p.1). This position is seconded by McGregor (1994, p.158),
who notes that the term ‘environmental’ is likely to lead to a false separation between
overlapping and interrelated categories.

Climate refugees under different international legal regimes

As indicated above, refugee law offers protection only to individuals recognized
as such by the 1951 Convention (conventional refugees) or under UNHCR’s mandate
(mandate refugees). Consequently, the individuals displaced by climate change can
not invoke ‘persecution’, as required by Article 1A of the treaty. As pointed out by
McAdam (2011), it is problematic to demonstrate that the outcomes of climate disas-
ters can amount to persecution, and even harder to find a nexus with the grounds
for persecution as required by the 1951 Convention.

It has been argued (Ammer, 2009) that the 1998 Guiding Principles on Inter-
nal Displacement adopted by the Commission on Human Rights of the UN (1998
Guiding Principles) can serve as legal basis for protecting individuals displaced by
climate change within their national borders. However, this argument fails as the 1998
Guiding Principles have a non-binding character and serve as a recommendation
rather than a body of laws to be strictly observed by states. Moreover, they refer to
internally displaced persons only and thus cannot provide protection to those who
crossed an international border.
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Unlike refugee law, human rights law requires states to ensure the human rights of
persons within their jurisdiction, irrespective of their special status. Thus, fundamental
rights such as the right to life, freedom of torture, cruel and degrading treatment are
guaranteed inter alia to climate refugees. A core human rights law principle — non-
refoulement — is particularly relevant to this domain, as it is designed to prevent states
from sending back people to places where they could be subjected to deprivation of
life, torture, cruel, inhuman or degrading treatments. On the other hand, it was noted
that the situation faced by climate refugees, on its own, may not be sufficient to amount
to the very high threshold that international law requires (Ammer, 2009).

Additionally, McAdam notes that the denial or insufficient provision of basic
services may amount to degrading treatment ‘provided that a minimum level of
severity is met’ (2007, p.59 referring to Blake N, Husain R (2003)). Furthermore,
Article 11 of the International Covenant on Economic, Social and Civil Rights pro-
vides for ‘the right of everyone to an adequate standard of living for himself and
his family, including adequate food, clothing and housing’ (ICESCR, 1966). In the
same spirit, Article 28 of the Universal Declaration on Human Rights (UDHR) states
that: "Everyone is entitled to a social and international order in which the rights and
freedoms set forth in this Declaration can be fully realized’. These guaranties are
generally referred to as ‘complimentary protection’ because they provide ‘human
rights-based protection that is complementary to that provided by the 1951 Refugee
Convention’ (McAdam, 2011, p.17).

But neither the ICCPR nor the ICESCR provide a mechanism to enable climate
refugees to submit direct complaints to their monitoring bodies. Likewise, in order
to submit a complaint at all, there must be a direct and fundamental violation and
a direct causality between the breach and the harm that results, which is not the
case with climate refugees (Atapattu, 2002).

Another legal regime relevant to climate refugees’ protection is the environ-
mental law, which requires states to respect a series of principles and norms relevant
to climate change: non-pollution, environment conservation and reduction of the
emissions of greenhouse gases. More importantly, states must collaborate in order
to mitigate, whenever possible, the harm induced by climate change. As is clearly
stated in Principle 7 of the Rio Declaration of 1992, states are supposed to undertake
appropriate measures in view of threats of serious or irreversible damage, even if
these threats are uncertain (Bauer, 2010). Even though no direct obligations for states
may be inflicted from the provisions of environmental law, it calls upon states to
address them most stringent environmental problems and thus helps prevent future
massive displacements of people.

Issues pertaining to climate change are extensively addressed in the UN Framework
Convention on Climate Change (UNFCCC), but it too has no provisions referring to
climate refugees. As emphasized by Osofsky (2005), this environmental law treaty
refers to interstate relations and has no regulations regarding state — individual
relations, such as those laid out in human rights or refugee law.
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Given that migration is in the discretionary domain of every country, some ad-
opted laws recognizing climate refugees and enforced proper protection mechanisms.
This is the case in Australia, where individuals fleeing environmental disasters are
provided protection under the Migration Amendment Bill of 2007, which defines
the term ,,climate refugees“ and empowers the immigration minister to issue visas to
people displaced subject to the declaration of a ,,climate change induced environmen-
tal disaster (Ammer, 2009, p.20). Similarly, Sweden’s aliens law contains provisions
referring to ,a category of persons who cannot return to their countries of origin
due to environmental disasters (ibidem).

Institutional approaches

McAdam notes that even though the issue of environmental displacement was
raised by the United Nations Environment Programme over 20 years ago, there is still
no international body responsible for the issue (2007). The UNHCR has made it clear
that: “These terms have no basis in international refugee law’ (2008), therefore it has no
mandate to protect individuals displaced by climate change and environmental disaster.
As emphasized by Ammer: ‘Tt seems neither states nor the UNHCR seem prepared to
accept a liberal interpretation of the refugee definition enshrined in the 1951 Conven-
tion’ (2009, p.56).

Same as the UNHCR, the IOM acknowledges that the movement of individuals
displaced by climate change is a global problem and there is a need for clear global
policies to cope with this challenge (IOM, 2007), but has no mandate to deal with
individuals displaced by climate change.

At a broader regional level, the EU admitted there is a direct link between
climate change and induced migration and that the ‘impacts of climate mitigation
policies’ are likely to lead to political tension both on national and international
levels (EU, 2008). However, the EU has no mechanism put in pace to offer protection
to those displaced by climate change, nor has it any relevant aquis regulating this
issue A extensively debated law — the EU Qualification Directive (CD 2004/83/EC)
— specifies that it is aimed ‘to ensure access to those in need of protection, but it is
not given too much credit (McAdam, 2005), as it fails to directly recognize climate
refugees as eligible for subsidiary protection.

Possible solutions and criticism

It has been argued that the most appropriate and realistic solution for protecting
climate refugees is to amend the 1951 Convention so that it could include people who
have been displaced across borders as a result of climate change or environmental
disasters. As emphasized by Hong, an ‘...argument for extending refugee status to
victims of environmental disaster is simply that extensive changes have occurred
worldwide in the conditions giving rise to mass migrations’ (2001, p. 8). However,
some researchers believe that such an amendment to the 1951 Convention will in
no way resolve the emerging climate refugee crisis (Biermann, Boas, 2008). In this
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sense, the UNHCR argued such initiative is likely to ‘result in a lowering of protec-
tion standards for refugees and even undermine the international refugee protection
regime altogether’ (UNHCR, 2008). Also, it has been emphasized that in the event
that such an amendment is adopted, there is a clear risk that ‘in case of large scale
influx, receiving countries would bear a disproportionately heavy burden in fulfilling
their obligations under international refugee law’ (Ammer, 2009, p.56). Of course, it
is up to each state individually to accept such amendments: as pointed out by Hong
‘extending any protection under current international refugee laws is discretionary for
the countries that have ratified the Refugee Convention and Protocol” (2001, p 8).

Another solution conveyed by scholars refers to the adoption of a new convention,
dedicated entirely to climate refugees and mechanisms to provide them protection.
Various arguments may be put forward in order to demonstrate the feasibility of this
scenario: no temporal limitations, clear definitions, a proper mechanism to protect
climate refugees and a body supervise its implementation. According to Biermann
and Boas, this new instrument must treat climate refugees as permanent immigrants
to the states that accept those (2008). On the other hand, there is a certain risk that
an insufficient number of states will be willing to ratify this protocol, given the nature
of the obligations it will impose.

An interesting solution encompasses the creation of a new Protocol on the Rec-
ognition, Protection, and Resettlement of Climate Refugees to the UNFCCC as ‘a
separate, independent legal and political regime’ (Biermann, F., Boas, 1., 2008, p.12)
able to protect this category of people. The principal criticism is that this Protocol
must be endorsed by states in order to come into force, and as noted above, this
involves a certain risk that the initiative will lack sufficient support.

Conclusion

This paper revealed the ‘gap’ existing in the international law regarding climate
refugees, mainly that there is no adequate system for protecting this category of indi-
viduals. In spite of numerous reports on the environmental crises that have emerged
around the world, little has been done to take action against the consequences of
climate change and international legal regimes fail to offer adequate protection to
individuals displaced by climate change, which poses this category in a weak position.
The existing proposals which outline diverse ways to address the current inadequacy
of international law in this area lack massive state support and are impractical.

In light of available statistics, it is obvious that there is a pressing need to adopt feasible
measures to protect them and this burden must be shared by the whole international
community. Moreover, a clear and realistic strategy to deal with climate refugees, at both
regional and international level is required. The findings point out to the need to officially
recognize that climate refugees exist and to enforce a clear and feasible mechanism to
protect them. Apart from legal responsibilities, policies must be put in place in order
to manage the occurrence of environmental degradation and climate disasters that will
inevitably lead to an increased number of climate refugees in future.
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THE DETERMINATION OF LEGAL STATUTE
OF PARTICIPANTS IN DNIESTER MILITARY CONFLICT

Alexandru CAUIA, post-graduate student, lecturer of Law

After the disappearance of the Union of Soviet Socialist Republics from the world politic map
at the end of year 1991 the evolution of events at the world scale was no more treated on the
evidence of the bipolar world concept, the fact that had an influence as well over the structure
and characteristics of military conflicts that took place due to the collapse of USSR. The 1992
Dmiester military conflict constitutes a very difficult period in the process of formation of Republic
of Moldova as a state. The undeniable courage and bravery of the citizens of a young state who
took part in the protection of its independence and sovereignty have to be appreciated deserv-
edly. In the article in case an attempt is made to find solution to this problem, using as a due
argument basis the facts and their qualification in accordance with laws and usages of war.
Keywords: military conflict, war, legal status

DETERMINAREA STATUTULUI LEGAL AL PARTICIPANTILOR LA CONFLICTUL ARMAT DE
PE NISTRU

Dupd disparitia de pe harta politicd a lumii a Uniunii Republicilor Sovietice Socialiste la sfdrsitul
anului 1991, evolutia evenimentelor de pe mapamond nu mai este tratatd prin prisma conceptului
de lume bipolard, fapt ce s-a reflectat si asupra structurii si caracteristicilor conflictelor armate
care au izbucnit dupd colapsul URSS. Conflictul armat de pe Nistru din anul 1992 constituie o
perioadd dificild a procesului de edificare a statului Republica Moldova. Curajul si implicarea
cetatenilor Republicii Moldova in procesul de garantare a independentei si suveranitdtii merit
un profund respect. Prezentul articol pretinde a da o calificare juridicd a statutului participantilor
in cadrul acestui conflict prin prisma normelor si cutumelor de ducere a rdazboiului.

Cuvinte cheie: conflict armat, combatant, rdzboi, statut legal

After the disappearance of the Union of Soviet Socialist Republics from the
world politic map at the end of year 1991 the evolution of events at the world scale
was no more treated on the evidence of the bipolar world concept, the fact that had
an influence as well over the structure and characteristics of military conflicts that
took place due to the collapse of USSR. The majority of the specialists in the field
of humanitarian international law, exposing on defined elements of the contempo-

»1

rary armed conflicts, use a number of distinct terms as: “post-modern conflicts™,

1 Chris Hables Gray, Postmodern War: The new politics of Conflict. Ed. Routledge, London,
1997.
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“destructured”, “aggravated™, “triggered aiming at the national liberation™ or
“ethnic™.

All these determinatives do not permit the issuing of an unanimous acceptable
definition regarding the contemporary armed conflicts, but they only describes some
aspects, ascertaining the ascendant difficulty of the qualification process of this. The
difficulty of determining an acceptable unanimous definition for the contemporary
armed conflicts is catalyzed also by the use of the term “war” within different phrases
as: “economic war™®, “saint war”, or “just war’”.

In the opinion of IrAne Herrmann and Daniel Palmieri, we can find two com-
mon elements, although it exists a large number of characteristics of armed conflicts:
diversity and its novelty. That period was exceeded, when quasitotality of mili-
tary conflicts from the world scale could be easily framed in those two categories
unanimous acceptable: international armed conflict and civil war. Within the first
situation there is a confrontation between citizens of two or more states, while in
the case of latter category, the fight is between the citizens of the same state. More
consistent intervention of the armed forces of foreign states regular within the
countries where they produce these military conflicts, especially in anti-colonial
period or during the collapse of an empire, led to the concept of ,international-
ization“ of the armed conflict non international. This kind of conflicts becomes
majority during the 90.®

In order to determine the legal status of the persons involved within the armed
conflict on the Dniester is to determine the main stages of forming those two parts
involved and circumstances which affected this process. We are going to find the
fact that this conflict is not a ethnic one. The causes and the reasons for its initiation
don’t form the object of research of this study, the object being determination of the
legal status of the participants through the status of combatant.

So, following the events that took place at the beginning of the last decade of the
XX™ century, the Moldavian Socialist Soviet Republic, under geopolitical and geostragical
circumstances which suggested the collapse of the Union of Socialist Soviet Republics, with
the massive and crucial involvement of the forces from interior and in accordance with
the performing events on the international arena at that time, it declares its sovereignty

2 Vitor-Yves Ghebali, ,Les guerres civiles de la post-bipolarite: nouveaux acteures et nouveaux
objectifs”, Relations Internationales, nr. 105, prentems 2001, p. 38.

3 Jean-Louis Dufour, Un siecle belliqueux: periodisation, comparaisons. Ed. Espaces Temps,
1999, p. 33.

4 Francois Thual, Les conflits identitaire, Ellipses, Paris, 1995.

5 Vitor-Yves Ghebali, ,Les guerres civiles de la post-bipolarite: nouveaux acteures et nouveaux
objectifs”, Relations Internationales, nr. 105, prentems 2001, p. 42.

6 Jean-Pierre Derrienic, Les Guerres civiles, Presses de Sciences, Paris, 2001. p. 71

7  Franco Cardini, La culture de la guerre:X-XVIII siecle, Paris, Gallimard, 1992, 333p.

8 IrAne Herrmann, Daniel Palmieri, HoBble KOH}MUKTBI: apxandyHas COBPEMEHHOCTH?
Mexpaynaponnbiit XKypaan Kpacrnoro Kpecra, CoopHuk crareit. 2003. c. 26 c. 26-49.
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on July 23, 1990° and independence on August 27, 1991, that led to the appearance of
a new subject of public international law — the Republic of Moldova.

The Republic of Moldova becomes member of UNO on March 2, 1992. One of
these consequences of this event is the fact that in this way it was recognized illegally,
the auto-entitled party — Transnistrian Moldavian Republic."

Thus, following the liquidation of legal organs of power state, the separatist
forces occupy on November 2, 1990, at Dubasari, headquarters of courthouses and
national prosecutor’s offices of the district executive committee, following the police
station. The first victims were registered. The Separatists took control over the city.
From here on, the situation deteriorates continuously."! The occupation through the
use of military forces of some organs of the state and of a territorial-administrative
unity of this, it permits us to find the minimum of necessary intensity that such a
situation to be qualified as an armed conflict. At this time, the conflict follows to be
qualified as a non international one because these hostile actions were undertaken
by the separatist forces and not by the forces of a third state.

On March 1, 1992, armed Cossacks and guardsmen occupy the district police
section Dubasari, taking 34 policemen hostage. The separatist leaders from Tiraspol
supported by the 14™ Army of the Russian Federation, trigger military actions against
constitutional organs of the state power which marks the beginning of the armed
conflict. Paramilitary formations helped by the representatives of the 14™ Army, on
March 6, undermine a part of conflict zone (agricultural lands, hydroelectric power
dam in Dubasari, bridges across the River, three of which were destroyed)."?

Through the canons of the public international law and humanitarian interna-
tional law, the tacit support of the insurgents by a third state it can’t be classified as a
direct involvement within the conflict, and it doesn’t allow to classify these military
operations as a component part of an international armed conflict although they
are sufficiently consistent.

After independence declaration of the Republic of Moldova, on November 14,
1991, the patrimonial of soviet military parties from the Moldavian territory was
declared the property of the Republic of Moldova.

Basing on Sovereignty Declaration, the Independence Declaration, the Con-
stitution of the country and the idea of defending the young state, the president

9 Legea privind declaratia de independenti a Republicii Moldova, nr. 691-XII, din 27.08.1991.
Monitor nr.11-12/103,118 din 30.12.1991.

10 Institutul de Politici Publice, Analiza juridica a documentelor semnate in cadrul procesului
de negocieri in problema solutionarii conflictului transnistrean

11 Institutul de Politici Publice, Analiza juridica a documentelor semnate in cadrul procesu-
lui de negocieri in problema solutionarii conflictului transnistrean http://www.ipp.md/lib.
php?l=ro&idc=162&year=2001, p.31 din 61.

12 Institutul de Politici Publice, Analiza juridica a documentelor semnate in cadrul procesu-
lui de negocieri in problema solutionarii conflictului transnistrean http://www.ipp.md/lib.
php?l=ro&idc=162&year=2001, p.33 din 61.
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of the republic, Mircea Snegur, on September 13, 1991, through Decree N 193", in
accordance with the internal legislation of the Republic of Moldova and interna-
tional law, in order to ensure the defense of republic sovereignty and its territorial
integrity, decrees the creation of Armed Forces of the Republic of Moldova. On
January 10, 1992, the Parliament is proposed to examine the project law concerning
the judicial and social protection of the militaries and their family members. Based
on international law norms and Constitution of the Republic of Moldova, this law
established norms of judicial and social protection of the militaries of Armed Forces
of the Republic of Moldova and their family members. On February 5, 1992, it was
created the Ministry of Defense as a leading organ of the Armed Forces. According
to the law of the Republic of Moldova concerning the defense, which was adopted
on March 17, 1992 by the Parliament of the Republic", the Minister of Defense is
the central organ of the state leadership of the Armed Forces and is responsible for
its building, development and preparation for fighting in order to ensure the defense
of the republic.

On March 18, 1992 in order to create a base for the constitution of the National
Army, the military unities which were deployed on the territory of the Republic
of Moldova were put under its jurisdiction. All the military equipment and the
weapons of military unities followed to be taken by the Minister of Defense of the
Republic of Moldova.”” In order to ensure the National Army with the staff, taking
into account the 7 Article regarding the armed forces: “For satisfying the service
in Armed Forces the citizens of the Republic of Moldova are received regardless of
nationality and confession”

In the period of satisfaction of the service in regular groups of the Army Forces,
the militants are forbidden to be members of a party or a social political organiza-
tion.'s

The formation of the National Army contingent of the Republic of Moldova was
to be completed in accordance with the Law provisions about military obligation
and military service of the citizens of the Republic of Moldova which foresaw: “At
the declaration of mobilization, all the citizens who pass the military compulsory
training and being in concentration are retained until a special disposition, but the
submissive persons of the military service incorporate in military service. The leaves
of the soldiers are interrupted, but the soldiers who are on the leave are returning
to their military unities.”"”

13 Decret cu privire la crearea Fortelor Armate ale Republicii Moldova, nr. 193 din 03.09.91

14 Legea cu privire la apérare, Nr.964-XII, din 17.03.92, Monitor nr.3/68 din 30.03.1992.

15 Institutul de Politici Publice, Aspectul militar in solutionarea conflictului din zona de est a
Republicii Moldova http://www.ipp.md/lib.php?l=ro&idc=162&year=2001, p.6 din 44.

16 Legea cu privire la Fortele Armate, Nr.966-XII din 17.03.92, Monitor nr.3/68-2 din
30.03.1992

17 Legea despre obligatiunea militara si serviciul militar al cetatenilor Republicii Moldova,
Nr.968-XII din 17.03.92, art. 44, Monitor nr.3/69-1 din 30.03.1992.
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The actions of the Republic of Moldova, oriented to the creation of their own
Armed Forces, activated against the Moscow’s actions and as the first step, Chisinau,
involved already in the armed conflict with the separatist regime, was imposed to
accept the division of former soviet troops in military forces of Moldova and troups
unde the aegidas of CIS.

The Agreement between the Government of the Republic of Moldova and the
main Headquarter of the Armed Forces of the Community of Independent States
from March 20, 1992, about 50 (of 150) units and military formations, considered
strategically, passed in the subordination of Supreme Commander of the Armed
Forces of the CIS and were to be withdrawn from the Republic of Moldova until
January 1, 1993 (note that the most of the military units of 14th Army was included
in the list of CIS armed forces and the withdrawal time was 7 months). CIS troops
had this status only a few days. Basing on this agreement, the stationing of foreign
armed forces in the Republic of Moldova does not contain the elements of crime of
aggression as defined by the UNO."

At the outbreak of the conflict, the Republic of Moldova disposed normative
and material base for the creation of their own military regular forces. Although the
capacity of reaction and qualitative and quantitative parameters were diminished
strongly due to the actions of Russian Federation which were mainly aimed at the
disrupting the process of building of the National Army.

So, the armed conflict on Dniester can be qualified as a contemporary armed
conflict, which, besides being very diverse, it has a number of features and common
determinatives: the use of spontaneous violence, uncontrolled manifestation of cruelty
and total lack of distinction between the civil and the military sector. It can also be
found the presence of a number of people directly involved in the hostilities, but who
lack a military command and do not take part in the regular forces of other parties
involved in the conflict. This situation is worsened further when these conflicts oc-
cur on the territory of a state in the process of dissolution' or of a country that is
on the verge of dissolution.”

On 1 April 1992, Boris Eltin, Russian President issued a decree on the cross-
ing under the jurisdiction of Russian Federation of military units of Armed Forces
of the former USSR being temporarily in the Republic of Moldova. In accordance
with this decree, the CIS military units in Moldova were put under the jurisdiction
of Russia.?! Thus, in this moment, it can be found the official presence of Russian

18 Rezulotia ONU 3314 din 14 decembrie 1974 http://daccess-dds ny.un.org/doc/ RESOLUTION/
GEN /NRO0/742/34/IMG/NR074234.pdf? OpenElement

19 William Zartman, Collapsed states: The Disintegration and Restoration of States, Lznne Riener,
Boudler, 1995.

20 IrAne Herrmann, Daniel Palmieri, HoBble KOHGIUKTBI: apxaudHas COBPEMEHHOCTH?
Mexnynaponnbiit JKypran Kpacroro Kpecra, CoopHuk crareit. 2003. c. 27 c. 26-49.

21 Institutul de Politici Publice, Aspectul militar in solutionarea conflictului din zona de est a
Republicii Moldova http://www.ipp.md/lib.php?l=ro&idc=162&year=2001, p.6-7 din 44.
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troops in Moldova and their massive involvement in the military operations gives
the Dniester conflict the character of international armed conflict.

The decision regarding the direct involvement of the military forces of the Russian
Federation was adopted in the middle of May. On May 19, 1992, the commander of
14th Army issued the order of war technique training for actions on the territory, but
on May 21, 1992, the president of unrecognized Transnistrian Moldavian Republic,
Igor Smirnov signed a decree concerning transfering all the units of 14th Army un-
der the jurisdiction RMN. These event don’t modify the judicial qualification of the
conflict. Control and jurisdiction transfer over the military forces from the Russian
Federation’s part to autoproclaimed RMN aiming at hiding the direct involvement
within the conflict doesn’t face the rigors imposed by the international law norms,
because RMN wasn’t and it isn’t a subject of public international law, and this ju-
risdiction transfer was a formal one and lacked of judicial value. Although, by the
reduction method at absurd, this agreemnt would have the judicial value discounted,
the official contribution to a third state at increasing the military potential of the
insurgents constitutes its direct involvement within the military conflict leading to
its qualification as international military conflict.

In our opinion, the conflict becomes an international one since April 1, 1992,
when Boris Eltin issued his order, fact which officializes the direct participation of
the armed forces of the Russian Federation within the armed conflict on Dniester,
giving it the status of indisputable international armed conflict.

By the start of military conclusive and consistent operations, till March 2,
1992, the facts which were produced in the east zone of the Republic of Moldova,
didn't present the necessary intensity to be classified as an armed conflict. So, these
events are to be treated as disorders and internal tensions which are to be appreci-
ated and punished according to criminal legislation in force at that time, but the
lack of the control capacity or sovereignty deficit of the Republic of Moldova at
that time prevented their counteraction. The norms of humanitarian international
law are not applicable to this kind of situation, and the participants or the persons
who committed these criminal actions can’t be qualified by the laws and the war
traditions.

Next period is characterized by the active participation organized by the rep-
resentatives of legal Government from Chisinau and of separatist regime from the
left of Dniester within military operations, fact that is going to be qualified as non
international armed conflict untill the official intervention of the armed forces of
the Russian Federation. According to the norms of international law, the partici-
pants whithin non international conflicts do not have the legal status of combatant
with all the resulting judicial consequences. So, the simple participation within the
hostilities is going to be punished according to the criminal legislation of the state
on the territory where the conflict occurs, altghough the existing practice in this
field finds and recommends the amnesty declaraction in the period post-conflict to
all the persons who took part in military operations.
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In our opinion, if the combatant status would be defined through the concept of
direct participation, then each person who participates directly in hostilities, under
the reserve of respecting the norms of humanitarian international law, is going to
benefit from the combatant status with all the rights and obligations conferred by this.
So, through this concept of qualification of the persons who are directly involved in
hostilities, all the persons who participated directly within military operations from
the left of Dniester, regardless of the membership at one or another belligerent part,
except the categories of persons who do not benefit from the combatant status by
virtue of the activities done or committed (war criminals, mercenaries, and spies),
could be qualified as combatants.

When the conflict becomes an international one according to the laws and customs
of war, all the persons involved in hostilities are going to be qualified as combatants,
for facilitating the practice achieving of the distinction principle between the civil
persons, who do not have the right to participate directly within military operations
and combatants, which is the only category of able persons not only with the right
but also with the obligation to participate actively within hostilities depending and
according to the orders issued by superiors.

Persons who participated actively within military operations of RMN, especially
during the conflict when it is qualified as an international one, aiming at obtaining
the material advantage and not being joined through citizenship by one of the bel-
ligerent parts, they must be qualified as mercenaries, according to the foresights of the
Ist Additional Protocol at Conventions from Geneva.*> Mercenary activity constitues
crime componence and is going to be punished according to the legal norms.

In our opinion, the doubts concerning the judicial status of the participants
within the Dniester conflict are generated and by the fact that on October 23, 1990
it was adopted the decision of Moldavian Governement Nr. 407 concerning the cre-
ation of volunteer parties in R.S.S. Moldova, there were stipulated the creation of
detachments of volunteers, but this decision was immediately repealed by the decision
of Supreme Soviet of R.S.S. Moldova from November 4, 1990 regarding the urgent
measures aiming at the establishment of social political situation in R.S.S. Moldova®,
and the detachments of volunteers, created by that decision, were abolished, fact that
was proved by the decision of Governement of RSSM.**

Volunteer status is given only to the citizens of foreign states which are not
involved directly in the conflict, but are participating for one or another belligerent

22 Protocolul Aditional I al Conventiilor de la Geneva din 12 august 1949, semnat la 8 iulie
1977, art. 47. In: Tratate Internationale (Drept Umanitar). ed. GURANDA-ART Chisiniu
1999. p. 184-252.

23 Hotdrérea Sovietului Suprem al RSSM cu privire la mésurile de neaminat pentru stabiliza-
rea situatiei social-politice in R.S.S. Moldova, nr.341-XII din 04.11.90, Vestile nr.11/271,
1990.

24 Hotarire cu privire la desfiintarea formatiunilor de voluntari in R.S.S. Moldova, Nr.432 din
05.11.90, Vestile nr.11/295, 1990.
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party, fact that is stipulated in the text of Art. 17 of the Convention from Hague: A
neutral can not benefit from its neutrality.

a) if hostile acts are committed against a belligerent
b) if some acts are committed in favor of a belligerent, especially if he engages
voluntarily in the service of army forces of one of the Parties.”

So, we reiterate our position concerning this problem that was mentioned before.
The volunteer is the foreign citizen who engages for a limited or unlimited period
of time within army forces of a Part in the conflict, no matter the form of engag-
ing: a) or on the base of an individual contract — the members of French Legion
or Spanish Legion ”Tercio”; or on the base of an agreement between the state which
citizenship owes and the part state at the conflict — Swiss Guard which is in the
service of Pope from Rome.*

It is absolutely indisputable the fact that at the beginning of the military opera-
tions within the Dniester conflict a large number of persons, citizens of the Republic
of Moldova, demonstrated that they are courage and respect enormous the country,
actioning volunteerly for increasing the military potential of the regulated forces
of the Republic of Moldova, which were facing with a lot of deficients generated by
the lack of experience, logistic and human potential, being at that moment in front
of the most serious challenge and resistance trying and reaction capacity which the
National Army had ever known. But, according to the norms of the humantiarian
international law, the persons who have the citizenship of involved state, are going
to be enrolled withtin regulated forces for not admitting the carrying out the spo-
radic and uncontrolled actions having military character and for depriving them of
criminal responsibility for the simple participation at hostilities, fact that does not
permit to qualify them as volunteers.

25 Conventia de la Haga ,,Despre drepturile si obligatiile Partilor si persoanelor neutre in cazul
rdzboiului terestru”, a. 1907.
26 Kalughin D.V. Curs mejdunarodnovo gumanitarnovo prava. Tesei 2006, p. 130, din 496.
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LAUTORITE DE LA CHOSE JUGEE
DES ARRETS DE LA CEDH

Olga BENES, conférencier

D'un point de vue national, le probléme se présente de la maniére suivante : on doit définir
le fondement juridique sur lequel repose l'obligation pour les juridictions nationales de re-
specter et donc d'appliquer le droit de la Convention dans sa « réalité » jurisprudentielle. Ainsi
posée, la question ne fait pas I'unanimité car le fait méme d'obliger le juge national a suivre
la jurisprudence européenne suscite des controverses. Et ceci y compris les cas de figure oui la
Convention a été incorporée dans un ordre national. De plus, le «flou» de la terminologie
complique encore les choses (portée ou effets des arréts de la Cour de Strasbourg et méme effet
direct des décisions en droit interne).

Mots-clés: lautorité de la chose jugée, les effets des arréts de la Cour, lordre juridique, le
champ dapplication

AUTORITATEA LUCRULUI JUDECAT IN HOTARARILE CEDO

Din puncul de vedere al dreptului national, problema se pune in felul urmdtor: trebuie sdi se
defineascd baza juridicd a obligatiei pentru jurisdictiile nationale de a respecta si deci, de a
aplica dreptul Conventiei in realitatea sa jurisprudentiald. Formulatd astfel, intrebarea nu
obtine un raspun unanim deoarece insdsi faptul de a obliga judecdtorul national sd respecte
jurisprudenta europeand suscitd anumite controverse. Si aceasta in cazul in care Conventia a
fost incorporatd in ordinea nationald. Mai mult, incertitudinea terminologiei folosite complica
si mai mult lucrurile referitoare la intinderea sau efectele hotdrdrilor de la Strasbourg si chear
efectul direct al deciziilor in dreptul intern.

Cuvinte cheie: autoritate de lucru judecat, efectele hotdrdarilor Curtii, sistemul juridic, domeniu
| de aplicare

Les arréts de la Cour ont force obligatoire car ils sont définitifs (article 52 de la
Convention) et ils sont revétus de l'autorité de la chose jugée (article 53 de la Conven-
tion). Cette autorité joue autant pour les arréts « déclaratoires » par lesquels la Cour dit
s'il y a ou non violation de la Convention, que pour les arréts dits de «prestation » par
lesquels elle accorde une «satisfaction équitable » au requérant individuel' (articles 50
et 53 de la Convention). En d'autres termes, la force obligatoire des arréts de la Cour

1 Cohen-Jonathan V.G., Quelques considérations sur l'autorité des arréts de la Cour européenne
des droits de 'homme », Mélanges M.-A. Eissen, Bruylant, Bruxelles : LGDJ, Paris : 1995. p.
39 -53.
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est certaine et générale. Lautorité de la chose jugée est une autorité relative certes,
puisquelle se limite aux parties dans un litige déterminé, mais au vu des textes elle
ne connait aucune limitation dans le temps ou dans sa nature. Et pourtant, si l'on
examine de pres les effets des arréts de la Cour de Strasbourg en droit interne, elle
n'est pas une autorité de la chose jugée au plein sens du terme.

Le concept d’autorité de chose jugée d’origine romaine a été longuement discuté
en doctrine. La considération de l'origine historique permet de distinguer les diffé-
rents corollaires attachés a la res iudicata. Trois phases doivent étre distinguées: celle
des legis actiones, celle de la procédure formulaire et celle de la cognitio®. L'étude
de lautorité de chose jugée des arréts de la Cour EDH nécessite de s’interroger tant
sur le contenu que sur la portée des effets impliqués. Si la détermination des effets
propres au jugement européen s’inscrit dans le cadre du droit international classique,
il semble intéressant de s’interroger également sur la spécificité de la chose jugée
dans le cadre européen des droits de ’homme. Deux sens de la chose jugée doivent
étre retenus. Selon une conception stricte, la chose jugée n'est que la consolidation
des effets propres du jugement. Lato sensu, la chose jugée s’entend aussi comme les
effets engendrés par le jugement.

En droit international général, la CPJI a confiné les effets propres du jugement
a deux composantes: son caractére définitif et son aspect obligatoire : «Reconnaitre
la chose jugée découlant d’une sentence ne signifie autre chose que reconnaitre que
les dispositions de la sentence sont définitives et obligatoires»’. Les fondements du
caractere obligatoire et définitif de l'arrét résident dans les finalités du jugement et
le statut du juge dans l'ordre juridique.

La Cour EDH n’a jamais expressément affirmé I'autorité de chose jugée de ses
arréts. Celle-ci découle cependant incontestablement de la rédaction des articles 52
et 53 de la CEDH. La Commission EDH a eu l'occasion d’indiquer que l’article 53
«consacre le principe de 'effet relatif de la chose jugée»*. Certaines décisions judi-
ciaires internes ont également reconnu une telle autorité aux jugements européens,
au moins de maniere implicite.

La spécificité de la chose jugée au niveau européen a trait a la finalité du concept.
En droit international, 'autorité de chose jugée a pour finalité d'assurer la supériorité
du droit international sur le droit interne, celle du juge international sur le juge interne
en raison de I'absence de hiérarchie officielle entre ces juges des ordres juridiques
différents et garantit surtout la résolution définitive d’un différend interétatique.
Dans le cadre spécifique de notre situation, le concept de chose jugée répond surtout
a deux impératifs : d’'une part, il a pour effet de mettre fin a un différend entre un
individu et I’Etat de la juridiction duquel il releve au moment de la commission de

2 Lambert Elisabeth, Les effets des arréts de la Cour Européenne des Droits de 'Homme.
Etablissement Emille Bryant, Bruxelles :1999 p.94.

3 CPJL, Société commerciale de Belgique, Belgique ¢/ Greéce, 15.6.1939, série A/B no78, Rec.,
pp. 160 et s, p. 175

4 Com.EDH, Requéte no 8778/79, X c/ Suisse, 8.7.1980, DR 20, p. 240
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la violation alléguée. La chose jugée européenne vient assurer la protection de I'in-
dividu face & un ordre étatique, responsable et juge a la fois. D’autre part, il permet
surtout d’assurer le respect par I’Etat partie de ses obligations conventionnelles et
de participer au développement de valeurs européennes communes. La spécificité
de la chose jugée européenne est la résultante du caractere original du recours : il
s’agit moins d’un recours de responsabilité que de « conventionnalité », instauré pour
contraindre I’Etat a respecter I'engagement pris a l'article 1 de la Convention, a savoir
la garantie des droits conventionnels aux individus résidant sur son territoire.

Ce pseudo-recours en excés de pouvoir supranational se caractérise non par
l'exigence de conformité stricte comme en droit interne, mais par une simple com-
patibilité. Cette double finalité fait du juge européen tant un juge supranational pro
victima qu’un juge constitutionnel. La premiére dimension a valeur surtout de sym-
bole et d’exemplarité; a long terme, la seconde est plus pertinente. La pratique a fait
prendre a cette derniére dimension une valeur inespérée en 1950. Cependant, cest
la premiére fonction du juge européen, plus que la seconde, qui justifie, semble-t-il,
I’évolution du droit international au service des droits de ’homme. Cette dualité
de finalité est reflétée par la pratique des Etats dans leur information au Comité des
ministres quant a l'exécution des arréts de la Cour EDH. En effet, ils justifient les
mesures adoptées, soit pour se conformer a 'arrét européen ou a l’article 53°, soit
pour rendre leur droit interne conforme a la convention telle qu'interprétée par la
Cour européenne. La chose jugée est par conséquent intimement liée a I'article 1
de la convention.

Le champ d’application du caracteére obligatoire de I’'arrét européen doit étre
déterminé tant en ce qui concerne la portée matérielle du jugement, que vis-a-vis
des destinataires des effets. En raison de la conception classique de 'autorité relative
de chose jugée, l'arrét de la Cour européenne ne peut étre invoqué devant un juge
interne que par et contre I'une des parties au litige présente devant la Cour euro-
péenne, s’il s’agit d’invoquer le caractére obligatoire de l'arrét et les obligations de
I’Etat au titre de I'article 53. Compte tenu de I'opposabilité des arréts a I’égard de tous
les Etats parties a la CEDH, deés lors que le noyau dur des droits est en cause, I'arrét
de la Cour européenne peut fonder le refus d’appliquer une norme étrangeére ou un
jugement étranger. Enfin, nous verrons que les arréts de la Cour EDH pourront étre
invoqués par n’importe quel individu au titre de l'autorité jurisprudentielle devant
tout organe d’un Etat partie a la CEDH.

Par ailleurs, l'autorité de chose jugée de l'arrét de la Cour européenne «n’in-
terdit pas de soumettre a la Cour la méme question d’interprétation ou une ques-
tion analogue d’application qui peut se poser dans une autre affaire»®. Lautorité de
chose jugée concerne effectivement le cas d’espece, la Cour statuant dans le cadre

5 Cour EDH, Minelli ¢/ Suisse, 25.3.1983, A62 et résolution DH(83)10, 23.6.1983, p.68
6 Ress, G., Effets des arréts de la Cour européenne des droits de Thomme en droit interne et
pour les tribunaux nationaux, A. Pedone, Paris: 1982. p. 235-313
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de larticle 25 toujours in concreto. Une réponse différente devrait étre donnée des
lors que la Cour EDH, saisie au titre de 'article 24, s’est prononcée in abstracto sur
la conventionnalité des normes ou pratiques nationales; l'exception de chose jugée
devrait conduire a I'irrecevabilité d’'une requéte déposée par un autre Etat pour le
controle de conventionnalité des mémes normes ou pratiques.

Si la portée ratione personae de la chose jugée européenne est relativement
dépendante de I'environnement juridique spécifique des arréts, cette méme spécifi-
cité oblige a reconsidérer la question de I'intensité des effets obligatoires des arréts
européens. Si 'article 53 exprime clairement le principe d’autorité relative de chose
jugée, nombre d’auteurs affirment que les arréts européens bénéficient d’effets erga
omnes. Cette conception dénote une confusion regrettable entre les effets des arréts
a ’égard de I’Etat responsable de la violation de la CEDH, et les effets susceptibles
de se produire a 'encontre de tous les Etats parties a la CEDH.

Les effets des arréts sont fondamentalement différents selon qu’il s’agit de consi-
dérer I’Etat responsable de la CEDH, ou les autres Etats parties au systeme européen.
Les arréts de la Cour européenne n'ont pas une autorité de chose jugée absolue ou erga
omnes, dans la mesure ou ils n'obligent pas autres Etats, sur le constat du dispositif
de l'arrét en cause, a prendre telle mesure ou a considérer leur propre droit interne
inapplicable. Méme dans I’hypothese ou la législation nationale de I’Etat tiers est
formulée de fagon identique au droit interne de I’Etat condamné, I’arrét européen
aurait tout au moins une autorité jurisprudentielle qui s’attache aux motifs.

Au titre de I'article 53, 'Etat devra éventuellement adopter des mesures générales
pour respecter l'obligation de cessation de la violation des normes européennes et
surtout 'obligation de garantie de non-répétition de lillicite. On ne saurait parler
d’autorité de chose jugée erga omnes dans une telle hypothése. On qualifiera ces
effets d’autorité de chose jugée renforcée, dans la mesure ol cette autorité sattache
au dispositif de I'arrét mais déborde le cas d’espeéce, puisquelle considére tous les
individus susceptibles d’étre dans une position identique au requérant victime dans
lordre étatique l'ordre étatique mis en cause. C'est ainsi que doit étre comprise la
formule de l'arrét Marckx : «La Cour n’a pas a se livrer a un examen abstrait des
textes législatifs incriminés: elle recherche si leur application aux requérantes cadre
ou non avec la convention. Sans doute sa décision produira-t-elle fatalement des
effets excédant les limites du cas d’espéce, d’autant que les violations relevées ont
leur source immédiate dans lesdits textes et non dans des mesures individuelles
d’exécution (...)»".

En effet, en théorie générale du droit, la conséquence sine qua non de la recon-
naissance de l'autorité (relative) de la chose jugée est que le plaideur peut se prévaloir
du jugement et de ses avantages. Mais les auteurs s'accordent a dire, en droit européen
des droits de l'homme, que le requérant individuel qui a obtenu une décision en sa
faveur avec autorité de la chose jugée ne peut pas s'en prévaloir, du moins directement,

7 CourEDH, Marckx c/ Belgique, 13.6.1979, A31,p.21
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dans l'ordre national. On peut dire que les décisions de la Cour européenne des droits
de 'homme ne s'imposent pas de jure aux juridictions nationales, ou plutdt que ces
arréts n'ont quune valeur déclaratoire, sans effet en droit strict sur la validité des
décisions rendues dans la méme affaire ou méme qu'il s'agit du probléme plus général
du défaut d'effet direct des décisions de la Cour de Strasbourg en droit interne. Dans
tous ces cas le résultat est le méme : il s'agit de refuser, sans pour autant admettre
quon le fait, son plein effet a 'autorité de la chose jugée que revétent les arréts de la
Cour. Ceci nous ameéne a cette situation assez paradoxale : I'Etat partie au litige doit
se conformer a la décision de la Cour européenne des droits de 'homme mais le par-
ticulier ne peut pas se prévaloir du jugement au niveau judiciaire national alors qu'il
peut obtenir réparation au niveau européen par le biais de la demande de satisfaction
équitable (article 50 Convention). En définitive, ce qui manque aux arréts de la Cour
de Strasbourg cest 'aspect positif de l'autorité de la chose jugée — la possibilité de
se prévaloir du jugement et de ses avantages dans l'ordre interne — qui s'identifie
a la force obligatoire. Autrement dit, la force obligatoire des arréts de Strasbourg
ne joue au niveau judiciaire national que pour un seul des litigants, I'Etat partie au
litige. Elle peut ainsi étre qualifiée de force passive car l'autorité méme de ses arréts
est altérée et sans effet positif réel.
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CONSTRUCTING NORMS
OF HUMANITARIAN INTERVENTION
IN INTERNATIONAL PUBLIC LAW

Diana HINCU, candidate for a master’s degree, lecturer of law

D'un point de vue national, le probléme se présente de la maniére suivante : on doit définir
le fondement juridique sur lequel repose I'obligation pour les juridictions nationales de re-
specter et donc d'appliquer le droit de la Convention dans sa « réalité » jurisprudentielle. Ainsi
posée, la question ne fait pas ['unanimité car le fait méme d'obliger le juge national a suivre
la jurisprudence européenne suscite des controverses. Et ceci y compris les cas de figure ot la
Convention a été incorporée dans un ordre national. De plus, le « flou» de la terminologie
complique encore les choses (portée ou effets des arréts de la Cour de Strasbourg et méme effet
direct des décisions en droit interne).

Mots-clés: lautorité de la chose jugée, les effets des arréts de la Cour, lordre juridique, le
| champ dapplication

CONSTRUIREA NORMELOR INTERVENTIEI UMANITARE iN DREPTUL INTERNATIONAL
PUBLIC

Din puncul de vedere al dreptului national, problema se pune in felul urmdtor: trebuie sd se
defineascd baza juridicd a obligatiei pentru jurisdictiile nationale de a respecta si deci, de a
aplica dreptul Conventiei in realitatea sa jurisprudentiald. Formulatd astfel, intrebarea nu
obtine un raspun unanim deoarece insdsi faptul de a obliga judecdtorul national sd respecte
jurisprudenta europeand suscitd anumite controverse. Si aceasta in cazul in care Conventia a
fost incorporatd in ordinea nationald. Mai mult, incertitudinea terminologiei folosite complica
si mai mult lucrurile referitoare la intinderea sau efectele hotdrdrilor de la Strasbourg si chear
efectul direct al deciziilor in dreptul intern.

Cuvinte cheie: autoritate de lucru judecat, efectele hotdrarilor Curtii, sistemul juridic, domeniu
de aplicare

The concept and nature of humanitarian intervention

Since the end of the Cold War, states have increasingly come under pressure to
intervene militarily and, in fact, have intervened militarily to protect citizens other
than their own from humanitarian disasters. Recent efforts to enforce protected areas
for national minorities and no-fly zones over in Iraq, efforts to alleviate starvation
and establish some kind of political order in Somalia, the huge UN military effort
to disarm parties and rebuild a state in Cambodia, and to some extent even the
military actions to bring humanitarian relief in Bosnia are all instances of military
action whose primary goal is not territorial or strategic but humanitarian.
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It is shaped by shared notions about when the use of force is legitimate and ap-
propriate. Contemporary legitimacy criteria for the use of force, in turn, derive from
these shared principles, articulated most often through the UN, about consultation
and coordination with other states before acting and about multinational composition
of forces. USA interventions in Somalia and Haiti were not made multilateral because
the U.S. needed the involvement of other states for military or strategic reasons.

A decade ago humanitarian intervention (hereinafter as HI), defined by Brian
Lepard as “the use of military force to protect the victims of human rights violations,”
seemed to be a policy whose time had come. ' Now there are a lot of disputes regarding
the legitimacy and codification of such interventions. Although most writers agree
that humanitarian interventions should be undertaken multilaterally, ambiguity
remains over which particular agents — the UN, regional organizations, or a group
of states — should act in response to mass violations of human rights.

The choice of actor has implications for overcoming collective action challenges
through mobilization of political will and material resources. Questions of effective-
ness, conduct and motives of the intervener, extent of internal and external support,
and legal authorization have also been raised as possible criteria for evaluating the
legitimacy of a potential intervener. The disputed question is that: of interfering in
the regulation of another country’s internal concerns; whether a nation is justified in
taking part, on either side, in the civil wars or party contests of another: and chiefly,
whether it may justifiably aid the people of another country in struggling for liberty;
or may impose on a country any particular government or institutions, either as be-
ing best for the country itself, or as necessary for the security of its neighbors.

The enthusiasm for humanitarian intervention (usually in the form of United
Nations peacekeeping missions, though occasionally through outside parties without
UN sanction) was fueled by the growing human rights movement throughout the
world and by a persistent stream of images of the victims of human rights abuses.
Humanitarian intervention seems a moral necessity, fraught with complexity but
better than doing nothing. It seems commendable to implement foreign policies that
defend our values, not our interests — as British Prime Minister Tony Blair com-
mented during the NATO bombings of Kosovo. After the end of the Cold War , when
the international context determined the normal functioning of the UN Security
Council, new generation of peacekeeping operations were developed, which concluded
with different interpretations of this notion.? One of this new generation forms of
peacekeeping operations represent HI actions undertaking over past years.

1 Brian D. Lepard, Rethinking Humanitarian Intervention: A Fresh Legal Approach Based on
Fundamental Ethical Principles In International Law and World Religions, Pennsylvania State
University Press, 496 pp.

2 V. Gamurari, Problema delimitdrii raportului dintre interventia umanitard si principiul ne-
amestecului in afacerile interne ale statelor in dreptul international la etapa contemporand,
Revista Filosofie si Drept, Academia de Stiinta a Republicii Moldova, Institutul de Filosofie,
Sociologie si Drept, Chisindu, 2005, pag. 74
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International community meets difficulties and complex issues when civil popu-
lation become victims in civil wars and are exposed to atrocities committed by their
own Governments. In such cases, difficult choices are required, as regard to the role
of UN and the whole international society.

Certainly, 90’s years represented the ‘gold era of humanitarian diplomacy” and
the necessity of codifying and establishing specific norms for governing situations for
humanitarian interventions were more than needed. Nevertheless, there is no unanimity
in qualifying such interventions on “humanitarian basis”, hence most of the countries
accepts customary law norms and practices of such kind of interventions.

Following the examples of his predecessors, UN Secretary General Kofi Anan
suggested the responsibility of international community to protect vulnerable groups
in cases of gross violations of human rights and breach of international law norms.
Engaging military forces in exceptional situations it is not incompatible with the
spirit of UN Charter and international law if such intervention is authorized and
covered legally by Security Council. Nothing in the UN charter precludes recognition
that there are rights beyond borders. What the charter does say is that “armed force
shall not be used, save in the common interest.” But what is that common interest?
Who shall define it? Who shall defend it? Under whose authority?

Thus, Kofi Anan started to defend the idea of codifying the humanitarian in-
tervention mentioning the following: “Just as we have learnt that the world cannot
stand aside when gross and systematic violations of human rights are taking place,
we have also learnt that, if it is to enjoy the sustained support of the world’s peoples,
intervention must be based on legitimate and universal principles. We need to adapt
our international system better to a world with new actors, new responsibilities, and
new possibilities for peace and progress. This developing international norm in favour
of intervention to protect civilians from wholesale slaughter will no doubt continue to
pose profound challenges to the international community. In some quarters it will arouse
distrust, skepticism, even hostility. But I believe on balance we should welcome it.’

The dilemma of so-called “humanitarian intervention” has determined a lot of
disputes. On the one hand, is it legitimate for a regional organization to use force
without a UN mandate? On the other, is it permissible to let gross and systematic
violations of human rights, with grave humanitarian consequences, continue un-
checked? The inability of the international community to reconcile these two compel-
ling interests in the case of Kosovo can be viewed only as a tragedy. The decision to
deploy peacekeepers to protect the human rights of one group involved in conflict
with other groups opens a Pandora’s box of questions. In many cases intervention
affects the role of humanitarian NGOs, whose work traditionally has been based on
political neutrality. The result sometimes has been the “militarization” of humanitar-

3 The Economist, 18 September 1999. Kofi Anan, UN secretary general, Two concept of sover-
eignty, As heads of state and government gather in New York for the annual session of the UN
General Assembly Kofi Annan, the UN secretary-general, gives us his thoughts on international
intervention in humanitarian crises, and the changes needed for the next century.
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ian aid, as the presence of outside peacekeeping forces pulls NGOs into conflicts in
new ways. After the Rwandan genocide, for example, NGO relief operations became
havens for Hutu perpetrators who fled to refugee camps.*

Definition and sui generis character
of “humanitarian intervention”

There is no one standard or legal definition of humanitarian intervention; the
field of analysis (such as law, ethics, or politics) often influences the definition that
is chosen. Differences in definition include variations in whether humanitarian
interventions is limited to instances where there is an absence of consent from the
host state; whether humanitarian intervention is limited to punishment actions; and
whether humanitarian intervention is limited to cases where there has been explicit
UN Security Council authorization for action.

Lato senso, humanitarian intervention could be interpreted as “group of actions,
using force, carried out by a state or a group of states associated ad hoc or within
a framework of an international organization, on behalf and in the interest of the
international community, aimed at amelioration of a crisis situation ”.°. Stricto senso,
humanitarian intervention refers to a state or groups of states using military force
against another state when the chief publicly declared aim of that military action
is ending human-rights violations (as genocide and mass killing) being perpetrated
by the state against which it is directed.” ¢

Taking into account that there is no legal norms’ governing such interventions,
however, there is a general consensus on some of its essential features, based on
customary norms as following:

Jus ad belllum and Humanitarian intervention. HI involves the threat and
use of military forces as a central feature. The use of force by states is controlled
by both customary international law and by treaty law. The UN Charter reads in
article 2(4): “All members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of any state,
or in any other manner inconsistent with the purposes of the United Nations“.” This
rule was “enshrined in the United Nations Charter in 1945 for a good reason: to
prevent states from using force as they felt so inclined”, said Louise Doswald-Beck,
Secretary-General International Commission of Jurists. Although some commenta-
tors interpret Article 2(4) as banning only the use of force directed at the territorial

4 Brian D. Lepard, Rethinking Humanitarian Intervention: A Fresh Legal Approach Based on
Fundamental Ethical Principles In International Law and World Religions, Pennsylvania State
University Press, 496 pp.

5 C.B. Yepounuenko, Teopns MexyHapogHOTo IpaBa, MockBsa, 1999, pag. 464

6 Humanitarian intervention, Legal and Political Aspects, Danish Institute of International
Affairs, 1999, pag. 11

7  http://www.un.org/en/documents/charter/chapterl.shtml
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integrity or political independence of a state, the more widely held opinion is that
these are merely intensifiers, and that the article constitutes a general prohibition,
subject only to the exceptions stated in the Charter (self-defence and Chapter VII
action by the Security Council). This principle is now considered to be a part of
customary international law, and has the effect of banning the use of armed force
except for two situations authorized by the UN Charter. Firstly, the Security Council,
under powers granted in articles 24 and 25, and Chapter VII of the Charter, may
authorize collective action to maintain or enforce international peace and security.
Secondly, Article 51 also states that: “Nothing in the present Charter shall impair
the inherent right to individual or collective self-defence if an armed attack occurs
against a state.” There are also more controversial claims by some states of a right of
humanitarian intervention, reprisals and the protection of nationals abroad.

Unilateral character — intervention could be individual or collectively (even if a
group of states initiated the intervention they are acting as a single subject), without
the consent of the third state (in which the intervention is taking actions). The term
“unilateral humanitarian intervention “commonly refers to the threat or use of force
by one or more states acting without Security Council authorization.®

It is an intervention in the sense that it entails interfering in the internal affairs
of a state by sending military forces into the territory or airspace of a sovereign state
that has not committed an act of aggression against another state. It is clear that
traditional notions of sovereignty alone are not the only obstacle to effective action
in humanitarian crises. No less significant are the ways in which states define their
national interests. A new, broader definition of national interest is needed in the new
century, which would induce states to find greater unity in the pursuit of common
goals and values. Intervening in the affairs of another state has been a subject of
discussion in public international law for as long as laws of nations were developed.
There are opinions which define humanitarian intervention as the “justifiable use of
force for the purpose of protecting the inhabitants of another state from treatment so
arbitrary and persistently abusive as to exceed the limits within which the sovereign
is presumed to act with reasons and justice.” *

The intervention is in response to situations that do not necessarily pose di-
rect threats to states’ strategic interests, but instead is motivated by humanitarian
objectives. Teson F, a contemporary international law scholar defines humanitar-
ian intervention as “ the proportionate transboundary help, including forcible help,
provided by governments to individuals in another state who are being denied basic

8 Michael Byers& Simon Chesterman, Changing the Rules About Rules? Unilateral Humanitarian
Intervention and the Future of International Law, in HUMANITARIAN INTERVENTION:
ETHICAL, LEGAL AND POLITICAL DIMENSIONS, 177, 178 J. L. Holzgrefe& Robert O .
Keohanee, 2003.

9 Article “towards a doctrine of HI David J. Scheffer, Senior Associate, Carnegie Endowement
for Internaitonal Peace, 1992 Symposyum Lecture of the University of Toledad College of
law
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human rights and who themselves would be rationally willing to revolt against their
oppressive government.” Hence, humanitarian intervention must be purely humani-
tarian in intent, that the sole or at least the primary goal of the intervention must
be to protect the welfare and freedom of those in another state, rather that some
advantage to the intervening or its citizens.

In recent years several countries have begun to argue for the existence of a
right of humanitarian intervention without Security Council authorization. In the
aftermath of the Kosovo crisis in 1999, the UK Foreign Secretary asserted that, “In
international law, in exceptional circumstances and to avoid a humanitarian catas-
trophe, military action can be taken and it is on that legal basis that military action
was taken.” It is very difficult to reconcile this statement with the UN Charter, as it
is clearly not any kind of self-defence. When NATO used military force against the
Yugoslav state, it did not have authorization from the Security Council, but it was
not condemned either. This is because veto-wielding countries held strong positions
on both sides of the dispute.

It has to be mentioned that many countries oppose such unauthorized humani-
tarian interventions on the formal ground that they are simply illegal, or on the
practical ground that such a right would only be ever used against weaker states by
stronger states. This was specifically shown in the Ministerial Declaration of G-77
countries, in which 134 states condemned such intervention. Proponents have typi-
cally resorted to a claim that the right has developed as a new part of customary
law. This developing international norm in favour of intervention to protect civilians
from wholesale slaughter will no doubt continue to pose profound challenges to the
international community.

Codifying Humanitarian intervention —
responsibility to protect?

Although usually considered to be categorically distinct from most definitions
of humanitarian intervention, the emergence of a ‘Responsibility to protect’ deserves
mention. Responsibility to Protect is the title of a report produced in 2001 by the
International Commission on Intervention and State Sovereignty (ICISS) which was
established by the Canadian government in response to the history of unsatisfactory
humanitarian interventions. The report sought to establish a set of clear guidelines for
determining when intervention is appropriate, what the appropriate channels for ap-
proving an intervention are and how the intervention itself should be carried out.

Responsibility to protect seeks to establish a clearer code of conduct for humani-
tarian interventions and also advocates a greater reliance on non-military measures.
The report also criticizes and attempts to change the discourse and terminology

10 Fernando Teson, Humanitarian Interventions, 2™ edition, Irvington-on-Hudson, NY, Trans-
national Publishers, 1992, pag 1-6.
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surrounding the issue of humanitarian intervention. It argues that the notion of a
‘right to intervene’ is problematic and should be replaced with the ‘responsibility
to protect’. Under Responsibility to Protect doctrine, rather than having a right to
intervene in the conduct of other states, states are said to have a responsibility to
intervene and protect the citizens of another state where that other state has failed
in its obligation to protect its own citizens.

This responsibility is said to involve three stages: to prevent, to react and to
rebuild. Responsibility to Protect has gained strong support in some circles, such as
in Canada, a handful of European and African nations, and among proponents of
human security, but has been criticized by others, with some Asian nations being
among the chief dissenters. This doctrines is looking for establishing some general
conditions and principles that should be followed in the case of humanitarian in-
terventions: an equitable cause, a correct intention, subsidiary principle which gives
the priority to the protected state unable to act in crisis, a preliminary authorization
of an international organizations (Security Council UN on the basis of VII Chapter
or General Assembly Resolution or a regional organization etc. ), last resort action
condition, proportionality and rational prospects of success and good results.

The subject of humanitarian intervention has remained a compelling foreign
policy issue and a challenge for international law, as it highlights the tension between
the principle of state sovereignty — a defining pillar of the UN system and interna-
tional law — and evolving international norms related to human rights and the use
of force. Moreover, it has sparked normative and empirical debates over its legality,
the ethics of using military force to respond to human rights violations, when it
should occur, who should intervene, and whether it is effective. An event compels
re-examinations of conventional doctrines of international law. Such re-examinations
occurred following World Wars I-IT — conflict that led to the creation of new inter-
national organizations, new forms of behavior codified in treaties and conventions,
and fundamental cages in the legal architecture of international relations. An event
of such magnitude — the end of Cold War — once again is challenging traditional
readings of international law and the behavior of nations and institutions. Long-
standing interpretation of sovereignty, the principle of force and non-interference
in the internal affairs of states, and the doctrine of humanitarian intervention are
under assault in a rapidly changing world. However, the legality of this doctrine in
international relations has always been subject to some debate because it is in direct
conflict with one of the most fundamental norms in international relations, the
principle of state sovereignty and non-interference.
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IMPLICAREA SOCIETATII CIVILE
iN PROCESUL DECIZIONAL AL STATULUI

Andrei SMOCHINA, doctor habilitat, profesor universitar’
Carolina GALBEN, doctoranda

THE IMPLICATION OF CIVIL SOCIETY IN THE DECISION-MAKING PROCESS OF THE STATE
The actuality of this study is determined, first of all, by the theoretical and practical importance
of the problems that refer to the identification and development of civil society. The implica-
tion of civil society in the decision-making process of a state is in the focus of legal sciences
from the most ancient times. Theoreticians have insisted in their studies and research upon
the evolution of civil society, identifying multiple concepts, principles and rules that could
be found in the societies of modern democratic states as well. Thereby, it is included in the
doctrines of many ancient and modern thinkers.

Keywords: civil society, decision making process, state

Actualitatea acestui studiu este determinatd, primordial, de importanta teoreticd si practicd
a problemelor ce vizeazd identificarea si dezvoltarea societdtii civile. Implicarea societdtii
civile in procesul decizional al satului se afld in vizorul stiintelor juridice din cele mai vechi
timpuri. In cercetdrile si studiile lor teoreticienii au insistat asupra evolutiei societdtii civile,
identificand numeroase concepte, principii si reguli care se regdsesc si in societdtile statelor
democratice contemporane. Astfel, ea este inclusd in doctrinele multor cugetdtori ai antichitdtii
si contemporaneitdtii.

Cuvinte cheie: societate civild, proces decizional, stat

Necesitatea de a re-construi societatea civila dupa prabusirea comunismului in
Europa de Est a reprezentat o temd comuna a reformatorilor si a comentatorilor inca
din anii 90 ai secolului trecut. Regimul comunist a dezaprobat institutiile societatii
civile. Atitudinea ,,de clasa“ fatd de oameni si, drept rezultat, diferentierea efectiva
a societdtii, excluderea principului sanselor egale si aprecierii conform calitdtii mo-
rale si profesionale, prezenta unei conduceri bazate pe fortd si absenta metodelor
economice eficiente de administrare a societétii sovietice au condus la substituirea
dinamismului unui sistem echilibrat prin altul static, refuzénd, in acelasi timp, re-
formele necesare de dezvoltare a societatii civile. Iata de ce, in conditiile regimului
totalitar comunist cu exceptia unor exemple asemeni bisericii catolice din Polonia,
asemenea institutii erau practic inexistente.

1 Andrei Smochini este vicedirector al Institutului de Istorie, Stat si Drept al ASM
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Fenomen cu implicatii profunde, la cererea reformatorilor din secolul XXI in
istoria Republicii Moldova guvernarea democraticd a pus bazele edificarii societatii
civile pe un fundament nou, prin asimilarea a tot ce este imperios necesar, util, de
la societitile civile occidentale.

Astfel, actualmente problema formarii societdtii civile continud sa fie una cen-
trald in discutii de diferite niveluri. In prezent, se configureazd o noud tendinti
in evolutia organizatiilor societétii civile — dezvoltarea spiritului activ civic si al
voluntarismului. Tema investigatiei este pe cat de originala, prin esenta sa, pe atat
de actuald pentru cristalizarea societatii civile in Republica Moldova, fapt ce va
contribui plenar la familiarizarea exhaustiva cu realitétile societatii noastre, dincolo
de dinamismul pluriplan al etapei contemporane.

E necesar sd ne edificdim pentru a nu repeta, iardsi, erorile timpului istoric.
Astazi, e un lucru cert, orice analizd a societdtii civile, ca partener plenipotentiar in
colabotarea cu autoritatile publice trebuie efectuatd tinAndu-se cont de cadrul concret
al evenimentelor de tranzitie, de majorele transformari economice si sociale in care
se deruleazd aceste fenomen.

Expunem aici citeva marturii si precizari concludente privind evolutia societatii
civile in Republica Moldova, pentru o intelegere mai clara a rolului societétii civile
in procesul de definire, elaborare, monitorizare si de evaluare a politicilor cu care
se confruntd statul nostru in procesul de tranzitie si, implicit, pentru o prezenta
instututionald durabild in dezvoltarea nationala si cea locala.

Geneza si evolutia societétii civile se refera la aparitia si evolutia conceptului
teoretic de ,,societate civild“, in general. In cazul dat sunt tratate notiunile privind
societatea civild care dezvaluie conditiile in care a aparut conceptul nominalizat
sub aspect doctrinar. Termenul ,,societate civild“ a fost utilizat in mai multe sensuri
de cétre diversi autori incé de la inceputul secolului XVIIIL. Totusi, sensul actual al
termenului ,,societate civild“ deriva de la G.Hegel* adicd ,,un set de asociatii interme-
diare care nu sunt nici de natura statald, si nici de natura familiala. Societatea civila
include, deci, asociatiile voluntare si firmele si alte corpuri corporative.

In literatura de specialitate existi mai multe formuliri ale notiunii de socie-
tate civild. O formulare specifica societitii civile a fost expusd de Renumita scoald
de economie din Londra, textul cdreia prezintd societatea civila drept arena unde
se produc actiuni colective voluntare in jurul intereselor, scopurilor si valorilor
comune.

In teorie, formele ei institutionale sunt diferite de elementele statale sau ale
pietei economice. In realitate, limitele intre stat, societate civild si piata economici
sunt interconexe, deseori confuze si uneori pur si simplu negociate. In sens ordinar,
societatea civila cuprinde o diversitate de spatii, actori si forme institutionale care
variaza in scheletul lor institutional, autonomie si putere. Societatile civile sunt
deseori populate de organizatii filantropice, organizatii non-guvernamentale, grupuri

2 Hegel G.W.E Principiiler filosofiei dreptului. Bucuresti:IRS, 1996, p.284.
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comunitare, organizatii gender, organizatii religioase, asociatii profesionale, asociatii
de afaceri, sindicate, etc.?

O definitie mai desfisuratd si mai profundd a notiunii ,societate civild“ este
expusd de catre Banca Mondiald si dezvoltatd de catre un sir de centre de cercetare.
In speti, termenul de societate civila se referd la o ,sferd largd de organizatii non-
guvernamentale si non-profit care sunt prezente in viata publica. Aceste organizatii
exprimd interesele si valorile membrilor lor sau interesele altor persoane din consi-
derente etice, culturale, politice, stiintifice, religioase sau de binefacere. Organiza-
tiile societatii civile cuprind deci o gama vasta de organizatii, cum ar fi grupurile
comunitare, sindicate, grupurile autohtone, organizatiile caritabile, organizatiile
confesionale, organizatiile profesionale, si fundatiile“.*

Alianta mondiald pentru participarea cetatenilor prezintd o definitie i mai
simpli. In opinia aliantei, societatea civild este ,arena din afara familiei, statului si
pietei, acolo unde oamenii se asociaza pentru a avansa interesele comune®?

Evaluarea definitiilor de mai sus ne induce faptul cd societatea civild este un
fenomen strdin pentru societitile dictatoriale, in special acolo unde nu sunt recu-
noscute libertatea gandirii, libertatea presei, libertatea intrunirilor si, in sens mai
larg, drepturile si libertatile fundamentale ale omului.

In acelasi timp, aceleasi definitii, in felul lor fac o legatura si o distinctie simultand
dintre societatea civild si organizatiile statale, si viceversa. Drept exemplu, putem
imprumuta fenomenul simbiozei din lumea biologica pentru a face o analogie vizuala.
Astfel, pentru a ajunge la concluzia cé un stat este democratic, trebuie sé fie prezenta
o societate civild care poate activa liber si armonios nu numai in sfera politica, dar
si in toate sferele posibile unde cetétenii au un interes comun. Dintr-un alt punct de
vedere, organizatiile din societatea civild nu pot activa intr-un spatiu vid si au nevoie
de spatiul-matrice pentru a exista si pentru a se dezvolta durabil.

Este important sd ne reamintim cé tairdmul respectiv este unul separat de viata
familiala, de viata statului sau de relatiile economice. De exemplu o initiativd de
modificare a legislatiei fiscale din partea uniunii importatorilor de produse petroliere
nu cade sub incidenta definitiei de societate civila. Aici vorbim despre angajamentele
non-profit. Implicit, relatiile din interiorul sistemului de stat — de exemplu cele ad-
ministrative — nu cad sub incidenta celor acoperite de definitia de societate civila.
Si altfel nici nu poate fi din cauza unei distinctii esentiale intre stat si societatea
civild — statul este acel actor care detine monopolul fortei in stat.

Statul trebuie s ofere posibilititi egale pentru crearea si dezvoltarea societatii
civile. Una din preconditii trebuie sd fie concursul deschis si transparent pentru

3 Definitia societétii civile utilizata de citre London School of Economics.

4 Banca Mondiala, definitia socitatii civile, http://web.worldbank.org/WBSITE/EXTERNAL/
TOPICS/CSO/0,,contentMDK:20101499~menuPK:244752~pagePK:220503~piPK:220476~
theSitePK:228717,00.html

5 Civil Society Index, Summary of conceptual framework and research methodology,http:/
www.civicus.org/new/media/CSI Methodology and conceptual framework.pdf, p.15.
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accederea la fondurile publice care ar fi destinate dezvoltirii societitii civile si a
sistemului non-guvernamental.

Cercurile si structurile economice trebuie sd constientizeze si s anticipeze
beneficiul unei societdti civile active. Un beneficiu de lunga duratd pentru agentii
economici, si chiar pentru investitori externi, care rezulta din prezenta unei societati
civile active este faptul ca exista un mecanism independent de alerta pentru situatiile
in care sistemul democratic derapeze, situatiile in care conditiile pentru o activitate
economica in cadrul legii pot fi in pericol.

Sistemul politic si societatea civild

Sitemul de democratie parlamentara este bazat pe principiul conform caruia
autoritatea in stat apartine poporului statului (vox populi — vocea poporului) si nu
din puterile naturale sau de la cele religioase sau divine. Actualmente, aceastd voce
a poporului este exprimata prin alegerile care au loc odata la 4 ani. Alegerile libere
si democratice aduc la putere un guvern, un presedinte, un consiliu de ministri, etc.
Parlamentul adoptd legi, Guvernul aplicd deciziile necesare, si Presedintele, pe langa
toate responsabilitétile lui, reprezinta statul. Acest exemplu idilic este unul steril, fara
viatd. De ce? Rdspunsul la aceasta intrebare il identificim in altd problema — cum
putem fi siguri cd membrii parlamentului, guvernului, presedintele, consiliile muni-
cipale, etc. nu ajung in situatia in care ei nu cunosc realitatea din teren? Consultarea
regulata a propriului electorat este una din mdsurile prin care se poate verifica daca
politicianul beneficiaza, sau deja nu, de suportul electoratului.

Electoratul insa nu asigura totdeauna reflectarea perfectd a societatii civile,
la fel cum si societatea civild nu inseamnd automat electoratul. Deci, consultarea
societdtii civile, pozitiei diferitor organizatii si asociatii, asigurd desfdsurarea unui
proces democratic cat mai larg.

Societatea civild este constituita din totalitatea relatiilor sociale voluntare, or-
ganizatii civice i sociale, si institutii care formeaza baza unei societéti care functi-
oneazi, si opusa altor structuri statale bazate pe forta statului (indiferent de forma
politica a statului respectiv), si, in ultimul rand, din institutiile comerciale ale pietii.
Impreund, statul, piata si societatea civild formeazi societatea civild in sensul cel mai
larg. Relatiile intre aceste parti componente determind caracterul unei societati si
structura ei.

Nu existd o definitie a societatii civile acceptatd unanim. Definitia de bazéd a
Centrului pentru Societatea Civila de la Scoala de Economie din Londra este doar
una ilustrativa:

Definitiile deseori intimpina dificultiti de receptare atunci cand ele sunt aplicate
in mod liniar si universal, prin trasarea diferentelor sociale si culturale. CIVICUS
— Asociatia Mondiald pentru Participarea Cetatenilor a indicat in cercetdrile sale
urmatoarea definitie: ,,arena in afara familiei, statului si pietii unde oamenii se
asociaza pentru a promova interesele lor comune®
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Din perspectiva istoricd, sensul actual al conceptului de societate civild a fost
deviat de doua ori de la sensul lui originar. Prima schimbare a survenit in perioada
revolutiei franceze, iar a doua — dupd ciderea comunismului in Europa.

Conceptul de societate civila in sensul pre — modern clasic si republican este
conectat de gandirea tarzie din epoca perioadei de iluminare din sec. XVIII. Cu toate
acestea, conceptul are o istorie cu mult mai veche in spatiul gandirii politice. In mod
general, societatea civila a fost receptatd drept o asociatie politicd care a guvernat un
conflict social prin impunerea de reguli care restrang cetdtenii de la posibilitatea de
a-i leza pe altii. In perioada clasicd, conceptul era sinonim cu societatea blanda, si
privitd ca parte integrala a statului.

De exemplu, Socrates invata ca tensiunile din interiorul societitii trebuie sa
fie rezolvate prin metoda argumentului in public si prin utilizarea ,dialecticii“ —
o forma a dialogului rational pentru a descoperi adevarul. Conform lui Socrates,
argumentul public prin ,dialectica“ era imperativ pentru a asigura ,civilitatea®
orasului si ,bundstarea® poporului. Astfel au fost ele receptionate in epocile no-
minalizate.

Republica Moldova urmeaza o formuld proprie in explicitarea sensului de soci-
etate civila, in functie de aplicabilitatea ei la circumstantele legale, politice, econo-
mice si sociale aflate in continud modificare. Un important moment in activitatea
Parlamentului din perioada 2008 — 2011 a fost adoptarea, la 11 decembrie 2008,
a Hotararii® pentru aprobarea Strategiei dezvoltdrii societatii civile in anii 2009 —
2011. Continutul Hotérarii este sctructurat, din punct de vedere juridic, in: dispozitii
generale; valorile si principiile cooperdrii si ale relatiilor dintre administratia publica
si societatea civila; prioritdti strategice etc.

Concomitent, sunt propuse mai multe formule privind rolul si importanta so-
cietdtii civile in procesul decizional al statului. Conform primei, se prevede ca prin
activitate civica se prezuma partriciparea voluntard, din proprie initiativa, a cetatenilor
la viata publica si la procesul de solutionare a problemeleor in cadrul comunitatii
locale, ceea ce reprezinta un elememt esential al unei societdti democratice.

Apoi urmeazd a doua viziune ce staueaza ca autorititile publice sustin activi-
tatea civicd prin crearea unui cadru legal favorabil, prin informarea opiniei publice
despre activitatile lor, prin implicarea organizatiilor societétii civile in procesul de
planificare si de implementare a deciziilor.

Astfel de atitudini sunt prezente si in urmatoarele compartimente ale Hotararii
Parlamentului. Sub acest aspect, legiuitorul evidentiazd crearea unor mecanisme
eficiente formale i informale pentru organizarea de consultante cu societarea civi-
1a pe problemele integrarii europene, in conformitate cu Programul de cooperare,
cu principiile generale si cu standardele minime de consultantd adoptate la nivelul
Uniunii Europene, precum si elaborarea mecanismelor si a masurilor prin care se

6 Hotarare nr.267 din 11.12.2008 pentru aprobarea Strategiei dezvoltérii societatii civile in anii
2009-2011. Publicat in Monitorul Oficial nr.1-2 art. Nr.11 intrat in vogoare 11.12.2008.
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asigura transparenta decizionala si participarea organizatiilor societatii civile la
dezbaterea proiectelor de acte legislative si normative.

Tendintele actuale ale legiuitorului autohton vizeazd promovarea actiunilor
de evaluare a posibilititilor de constituire a Fondului National pentru Dezvoltarea
Societitii Civile. Aceasta orientare a fost facutd publica. In vederea garantirii de-
pline a activitatii organizatiilor societétii civile sa li se confere atributii si totodata
responsabilitdti sporite pentru activitatile desfasurate in problemele de importanta
nationald. Mai mult de cét atat, OSC nu sunt finantate de cétre stat, depinzand astfel
de resurse financiare alternative, in special din partea donatorilor internationali.

In sintez3, dupa ce au fost expuse opiniile cu referie la problemele societitii civile
putem afirma cu certitudine cd reglementarea activitatii OSC constituie un factor
relevant in procesul legitimarii lor. In concluzie, anuntdm urmatoarele proiritati:

1. Principiile activitatii societatii civile pastrdnu-si formele vechi, obtin un nou
continut inedit datorita noilor forme si dimensiuni ale cooperarii intre auto-
ritdtile publice si societatea civild;

2. In aceste timpuri de tranzitie si incertitudine, constientizarea de citre soci-
etatea civild a rolului propriu in procesul decizional al statului continua sa
reprezinte o sursa de inspiratie pentru legislatori;

3. Preluarea practicilor de succes ale organizatiilor societatii civile din statele
democratice in domeniul procesului decizional al statului de catre OSC din
tara noastrd creeaza obligatia autoritdtilor publice de a le respecta ad litte-
ram;

4. Eficienta activitdtii societétii civile presupune anumite avantaje. Statul de
drept este promotorul societatii civile, propunandu-si solutii noi in vederea
valorificérii eficiente a guvernarii democratice.
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RESPONSABILITATEA S| RASPUNDEREA JURIDICA —
GARANTIE A LIBERTATII INDIVIDUALE

Dumitru BALTAG, doctor habilitat, profesor universitar
Elena MORARU, doctoranda

RESPONSIBILITY AND LIABILITY AS GUARANTEES OF INDIVIDUAL FREEDOM

The investigated theme concerns the opinions of the theorcticians towards the notions of respon-
sibility and liability. Sometimes the term ,liability“ is confused with the notion of ,,responsibil-
ity Some authors consider that liability is o form of responsibility. in the present investigation
there are related opinions towards these notions, definitions of the terms ,responsibility“ and
wjuridical liability“ are also given. The author has come to the conclusion that the terms have
different meanings and that their acceptation and usage should be different too.

Keywords: legal liability, legal responsibility, definition, freedom

Tema investigatd se referd la opinii ale teoreticienilor fatd de notiunile de responsabilitate si
raspundere. Uneori, termenul de ,,rdaspundere” este confundatd cu notiunea de ,responsabilita-
te. Unii autori considerd cd rdspunderea este o formd de responsabilitate. In cadrul prezentei
investigatii sunt prezentate opinii legate de aceste notiuni, si sunt de asemenea date definitii
ale termenilor ,,responsabilitate” si ,rdspundere juridica“. Autorul a ajuns la concluzia cd
termenii au sensuri diferite si cd acceptarea si utilizarea lor trebuie sd fie diferite.

Cuvinte cheie: raspundere juridicd, responsabilitate juridicd, notiune, libertate

Intr-o societate democratica, statul — organismul politic care dispune de forta
si decide cu privire la intrebuintarea ei — garanteaza juridic si efectiv libertatea si
egalitatea indivizilor. Dimensiunile demersului in care omul poate si se miste dupa
bunul sdu plac sunt vizate de cétre puterile publice in conformitate cu scopurile pe
care ele insele si-au propus sé le atingd intr-un sistem politic pluralist. Asa cum spu-
nea Hegel, ideea dreptului este libertatea, si pentru ca ea sd fie inteleasa, observata,
ea trebuie sd fie cunoscuti atat in conceptul ei, cét si in existenta ei reald’.

Libertatea constituie substanta dreptului, iar sistemul dreptului este domeniul
libertatii infaptuite. ,,Fiecare individ are dreptul la viata, la libertate si la sigurantd,
personala“ — prevede art. 3 din Declaratia Universald a Drepturilor Omului“?. Prin-
cipiul general al libertatii se difuzeaza in ramurile dreptului fie sub forma libertatilor
generale, fie sub forma libertétilor individuale. Aceste libertéti sunt solidare, in sensul
cd afectarea lor produce o reactie in lant, deranjand pe toate celelalte.

1 Citat dupa: D. Baltag. Teoria generala a dreptului. Chisinau, 2002, p. 131.
2 Republica Moldova a aderat la Declaratia Universala a Drepturilor Omului prin Hotdrarea
Parlamentului nr.217-XII din 28.07.1990.
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In Dictionarul explicativ al limbii romane libertatea este definiti ca o ,,posibili-
tate de a actiona dupa propria vointd sau dorinta; posibilitatea de actiune constienta
a oamenilor in conditiile cunoasterii (si stdpéanirii) legilor de dezvoltare a naturii
si societatii‘.

Libertatea omului apare din trei puncte de vedere: libertatea in raport cu natu-
ra; libertatea in raport cu societatea si libertatea omului in raport cu sine insusi. in
ordinea de idei care ne intereseazd, acea a libertatii la fundament al responsabilitétii,
avem in vedere sensul libertatii sociale a omului (cunoastere, decizie, actiune).

Responsabilitatea insoteste libertatea, deoarece responsabilitatea este un feno-
men social; ea exprima un act de angajare a individului in procesul interactiunii
sociale.

Concepand responsabilitatea ca o asumare a raspunderii fata de rezultatele
actiunii sociale a omului, se admite, pe de o parte, ca actiunea sociala este cadrul
nemijlocit de manifestare a responsabilitatii, iar, pe de altad parte, ca libertatea este
o conditie fundamentald a responsabilitétii.

Dreptul nu poate fi privit si apreciat doar prin posibilitatea pe care le are de a
interveni post factum pe terenul rdului deja faptuit, moment in care sanctiunea se
impune; el are posibilitate sd contribuie prin continutul prescriptiilor sale la funda-
mentarea unei atitudini culturale a individului fatd de lege, atitudine ce presupune
grija asumatd fatd de integritatea valorilor sociale aparate pe cale legald (implicand
deci fenomenul responsabilitatii).

Dobéindind dimensiunea responsabilitétii, individul nu se mai afld in situatie
de subordonare ,,0arbd“ si supunere neinteleasa fatd de norma de drept, ci in situa-
tia de factor care se raporteazd la normele si valorile unei societéti in mod activ si
constient Dreptul nu poate fi privit si apreciat doar prin posibilitatea pe care le are
de a interveni post factum pe terenul raului deja faptuit, moment in care sanctiunea
se impune; el are posibilitate sd contribuie prin continutul prescriptiilor sale la fun-
damentarea unei atitudini culturale a individului fata de lege, atitudine ce presupune
grija asumata fata de integritatea valorilor sociale apérate pe cale legala (implicand
deci fenomenul responsabilitétii).

Dobandind dimensiunea responsabilitétii, individul nu se mai afld in situatie
de subordonare ,,0arbd“ si supunere neinteleasd fata de norma de drept, ci in situ-
atia de factor care se raporteazd la normele si valorile unei societéti in mod activ si
constient®.

Societatea, de la cele mai rudimentare forme de organizare a sa, a avut niste
reguli de conduitd. Daca in perioada incipienta aceste reguli erau mai mult de na-
tura morald, atunci, o datd cu evolutia societdtii, ele au dobandit treptat multiple
caractere. Astfel, putem afirma ca la etapa actuald in societate se poarta raspundere
morala, religioasa, politica si, nu in ultimul rand, juridic. Orice discutie ce abordea-

3 Dictionarul Explicativ al Limbii Roméne. Bucuresti, 1998
4 A se vedea: M. Florea. Responsabilitatea actiunii sociale. Bucuresti, 1988, p. 79
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za nemijlocit raspunderea, in oricare formd de existentd a sa, are la baza eventuala
nesocotire a unor norme existente care prescriu o anumita conduita concretd. Este
si firesc acest lucru, intrucit nu se poate raspunde decat pentru ceva neacceptat de
societate sau dezaprobat.

Alta e situatia cu simtul responsabilitatii si al raspunderii. Deci, atunci cand se
zice ca cineva are simtul responsabilititii, semnificatia rezida in aceea ca persoana
respectiva respecta pe ceilalti in aceeasi masura in care se respectd pe sine, iar, pe
de alta parte, respecta normele ce-i prescriu un comportament.

Dacé se mentioneaza despre existenta la o anumitd persoand a simtului rés-
punderii, atunci cert este faptul cd respectivul subiect a comis o actiune fie ilicita,
fie imorald fie de alta natura si consimte cd trebuie sd raspundd, deci sd suporte
consecintele inerente unui atare comportament. La un moment dat am putea pune
semnul egalitatii intre aceste doud sintagme, intrucat a-i respecta pe ceilalti ar in-
semna si a accepta sd porti raspundere in fata societitii. Intru argumentarea celor
mentionate putem aduce si pozitia autorilor DEX-lui limbii roméane (editia a II-a):
a avea simt de raspundere sau simtul rdspunderii = a fi constient de insemnatatea
sarcinilor asumate sau primite, a lucra cu ravna si seriozitate pentru executarea lor®.
Totusi, opindm cé responsabilitatea este sau ar trebui sd fie preexistentd raspunderii,
adevar valabil cu atit mai mult dacé ne referim la domeniul dreptului, intrucét ras-
punderea in sens juridic este o consecinta rezultata din neexecutarea sau executarea
necorespunzdtoare a unei obligatii legale.

Din aceste perspective se poate lesne constata ca si in cazul raspunderii sociale
putem vorbi atat despre responsabilitate, cét si despre raspundere, desi in literatura
de specialitate mai mult se tine a se mentiona corelatia existentd intre termenii re-
spectivi in sensul rdspunderii sau responsabilitdtii juridice. Argumente in acest sens
vom aduce in cele ce urmeaza.

Asa cum am mentionat, in literatura de specialitate de multe ori se duc discu-
tii, chiar contradictorii, referitoare la notiunile de ,responsabilitate” si ,,raspundere
juridica“s.

Unii autori identificd raspunderea cu responsabilitatea, pe cind altii considera
raspunderea juridica o forma a responsabilitétii, deci aceste doud notiuni ar repre-
zenta fenomene interconexe. Aceastd legatura reciprocéd se materializeaza in aceea
cd responsabilitatea dd nastere raspunderii, intrucét, conform opiniei acestor autori,
ultima nu este decat o manifestare specific a celei dintéi.

Totusi, nu putem face abstractie de faptul ca, desi este dominant termenul
sraspundere®, in literatura juridica se foloseste, cu aceeasi valoare si sens, termenul
~responsabilitate®.

In acest sens vom exemplifica prin cunoscuta monografie a lui Mihai Eliescu
»Raspunderea civila delictuald®, una dintre sectiunile céreia este intitulatd ,Raportul

5 Dictionarul Explicativ al Limbii Romane. Bucuresti, 1998, p. 889
6 A se vedea: Gh. Avornic. Teoria generald a dreptului. Chisindu, 2004, p. 485
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dintre raspunderea contractuald si cea delictuald. Problema cumulului celor doua
responsabilitdti“’.

Daca in acest caz se pare cd termenul ,responsabilitate este folosit ocazional
si cu totul in subsidiar, in alte lucrari el apare dominant in titluri, ca: ,,Respon-
sabilitatea functionarilor de stat®, ,Responsabilitatea penald a functionarilor de
stat®,,,Responsabilitatea disciplinarad a functionarilor de stat®. Din acest context se
desprinde ideea cé acest termen este folosit ca sinonim cu cel de rdspundere®. Cu
sigurantd, acest lucru nu este deloc intamplator. Toate isi au sorgintea in responsabi-
litatea si raspunderea sociald in general, bineinteles, cu toate formele ei existente.

Mircea Costin, in lucrarea ,,Raspunderea juridicd®, foloseste la un moment dat
termenul de responsabilitate, in general, si pe cel de responsabilitate civild, in special®.
Alci este certa identificarea responsabilitatii cu raspunderea.

Si in alte domenii ale culturii termenul de responsabilitate ia locul celui de
raspundere, spre exemplu in monografia lui Radu Sommer ,,Autonomie si respon-
sabilitate in artd .

Dictionarul explicativ al limbii roméne confirmé deopotrivé termenul de raspun-
dere si pe cel de responsabilitate, dindu-le aproape acelasi inteles. Numai ca atunci
cand explicd cuvantul ,,raspundere” dictionarul precizeaza in plus ca, in sens juridic,
acesta semnificd ,,consecinta rezultata din neindeplinirea unei obligatii legale®. Astfel,
DEX-ul confirma ca responsabilitatea consta in obligatia de a efectua un lucru, de
a raspunde, de a da socoteald de ceva, de a accepta si a suporta consecintele, dind
in fine un sinonim pentru responsabilitate — pe cel de raspundere'’. Deci, putem
constata ca la un moment dat si DEX-ul identificd responsabilitatea cu raspunderea
sau, invers — raspunderea cu responsabilitatea.

Dacé vom trece la explicatia termenului de raspundere, constatim c&, conform
aceluiasi DEX, raspunderea presupune: faptul de a raspunde, obligatia de a raspunde
de indeplinirea unei actiuni, sarcini; responsabilitate’?. in principiu, DEX-ul nu ne
duce decat la concluzia céd responsabilitatea si rdspunderea pot fi considerate si sino-
nime. Totusi, aceastd identificare este acceptabild atita timp cat nu se scot la lumina
elementele distincte ale lor. Considerdm cé responsabilitatea este ceva care existd sau
cel putin ar trebui sa existe intotdeauna, iar raspunderea ar veni ca o consecintd fireascd
a neexecutdrii sau executdrii necorespunzatoare a unei obligatiuni de orice natura.

Un lucru e cert: toti autorii care pun semnul egalitatii intre responsabilitate si
raspundere isi justifica alegerea prin sensul atribuit acestor doua notiuni de cétre
Dictionarul explicativ al limbii romane.

7 A se vedea: M. Eliescu. Raspunderea civild delictuald. Bucuresti, 1972, p. 60

8 A sevedea: Gh. Mihai, R. Moticd. Fundamentele dreptului. Optima justitia. Bucuresti, 1999,
p. 109

9 A se vedea: M. Costin. Rispunderea juridica. Cluj-Napoca, 1974, p. 20

10 A se vedea: R. Sommer. Autonomie si responsabilitate in artd. Bucuresti, 1963, p. 50

11 Dictionarul Explicativ al Limbii Roméne. Bucuresti, 1998, p. 919

12 Dictionarul Explicativ al Limbii Roméne. Bucuresti, 1998, p. 891
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Deci, dupad cum vedem, libertatea fara responsabilitate nu poate exista, dupa
cum responsabilitatea este ineficienta fara raspunderea juridica.

Pe de alta parte, responsabilitatea si raspunderea juridica sunt inerente existentei
Statului si Dreptului atat pe plan intern cat si pe plan extern.

Statul in care nu functioneaza institutiile cu responsabilitatifsi raspundere este
condamnat la anarhie si la pieire, iar garantarea si ocrotirea drepturilor este for-
mala.

In orice Constitutie, conceptele de garantare, ocrotire, asigurare sunt foarte des
folosite. Potrivit art. 12 din Declaratia Drepturilor Omului si Cetdteanului (1789)
»garantarea drepturilor omului si ale cetateanului necesita o forta publica; aceasta
fortd este deci creata in avantajul tuturor si nu spre folosinta proprie a celor caror
ea le este incredintatd“. Or garantarea, ocrotirea, asigurarea ar fi concepte lipsite
de continut si eficientd daca aceasta forta publica nu ar actiona in limitele unor
alte concepte constitutionale, respectiv responsabilitate, raspundere si constrangere
juridicd. De aceea, socotim ca studierea institutiilor responsabilitatii si raspunderii
juridice este necesara si de ,mare actualitate®.

In lipsa unei teorii generale asupra responsabilitatii, precum si a folosirii ambigue
a notiunilor de ,responsabilitate®, ,raspundere® si ,constrangere®, vom face cateva
consideratii, incercdnd sd limurim continutul acestor concepte spre a verifica daca
au acelasi inteles, iar daca nu care ar fi semnificatiile si utilitatea fiecdreia dintre
ele. Celebrul dictionar , Larousse® de exemplu consemneaza pentru termenul de
~responsabilitate“ mai multe sensuri: ,Obligatia de a repara daunele altuia, cauzate
de el insusi ori de catre o persoand care depinde de el sau, de un animal ori un lu-
cru aflat in paza sa; obligatia de a suporta pedeapsa prevazuta pentru infractiunea
comisd; capacitatea de a lua o decizie fara avizul prealabil al autoritatii superioare —
necesitatea pentru un ministru de a-si abandona functia atunci cdnd parlamentul ii
refuza increderea responsabilitatea colectiva — faptul de a considera pe toti membri
unui grup ca responsabili solidari pentru actul comis de cétre unul din membrii
grupului® Din aceastd definitie desprindem ideea cd responsabilitatea constituie o
obligatie impusa sau recunoscutd de lege, persoanei private sau publice, de a face
ori de a da socoteala pentru ea sau pentru altul aflat in grija sa, ceea ce presupune
o garantie a responsabilitatii.

Totdeauna, observam cé responsabilitatea are caracter general declarativ, dar
socotim cd, in mod gresit, in aceastd definitie, se aratd céd responsabilitatea operea-
zd dupa sdvarsirea faptului declansator al acesteia, si in baza unei actiuni a celui
vdtamat.

Acelasi dictionar pentru termenul de ,,responsabil“ consemneazd doud sensuri:
»Cel care trebuie sd raspundd®, sé fie garantat pentru propriile sale actiuni sau ale altuia
pe care le determind; persoana care are capacitatea de a lua decizii, dar care trebuie
sa dea socoteald unei autorititi ,superioare sau celor care i-au acordat mandatul. Se
observd prin urmare ca responsabilitatea este anterioara rdspunderii care este de fapt
o materializare a responsabilitatii in cadrul unei proceduri prevazute de lege.
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In dictionarul enciclopedic roman, termenul de ,,raspundere” nu figureazi ca
atare, fiind semnalat numai intr-una din formele sale particulare ,rdspunderea
materiala a angajatilor®, iar termenul de ,responsabilitate” este definit ca o ,,conse-
cinta a nerespectdrii unei obligatii care consta in indatorirea de a repara prejudiciul
cauzat si cdnd este cazul de a suporta o sanctiune®. Aceasta definitie, situeaza in
mod eronat ,responsabilitatea ca fiind ulterioara faptului, respectiv ca o consecinta
a nerespectarii unei obligatii. Noi credem ca aceastd definitie este mai aproape de
conceptul de ,raspundere” decét de ,,responsabilitate.

»Obligatia® generica din aceasta definitie — care nu este altceva decat respon-
sabilitatea — este anterioara faptei, fiind prevazuta mai intdi in lege. De remarcat ca
prin formularea data, insusi sensul si continutul juridic al termenului, este prezentat
incomplet, unilateral, privit numai din perspectiva incalcérii, nu si a respectarii —
chiar impuse — a normei juridice; ca i cum responsabilitatea ar fi un fenomen, care
intervine intotdeauna ,,post factum®, un factor care actioneazd numai pe tdrdmul
raului deja infaptuit (consecinta a nerespectérii unei obligatii) si nu un fenomen care
in primul rand vegheaza curent si permanent la respectarea normelor si raporturilor
sociale in conditiile functionalitatii lor normale.

Intr-o lucrare de drept civil francez din perioada interbelici, gisim o explicatie
etimologica a notiunii de responsabilitate precizandu-se ca termenul cuprinde la-
tinescul ,,spondeo®, ceea ce in contractul verbis din vechiul drept roman semnifica
legarea solemnd a debitorului fatd de creditorul sdu, pentru a executa o anumita
obligatie asumata prin contact.

In Institutiile lui Gaius se arata ca o obligatie verbis se incheia solemn printr-o

intrebare si an raspuns precum: — ,,Fagaduiesti tu solemn cé vei da?“ (Dari spon-
des) — , Fagaduiesc solemn!“ (Spondeo); — ,Vei da?“ — ,Voi da!“; — ,,Promiti?“
— ,Promit!; — ,Te legi?“ — ,Mad leg!“; — ,Promiti cu bund credintd?“ — ,,Promit
cu buna credinta!; — ,\Vei face?” — ,Voi face!“".

In limba latind, ,,spondeo*, ,,respondeo*, ,,sponsum®, ,,sponsa®“, ,,sponsio” inseamna
a promite, a se obliga fatd de zei.

De fapt, termenul ,,responsabilitate” include doua cuvinte latine: verbul ,,spondeo,
care inseamnd a promite solemn, a garanta, a raspunde pentru cineva si substan-
tivul ,,res, care inseamnd lucru, motiv, cauza, realitate, afacere, chestiune, interes,
avantaj etc.".

Desprindem de aici concluzia ca notiunea de responsabilitate juridicd inseamna
legatura stabilitd printr-o promisiune solemna sau prin lege de a face sau a nu face
ceva, ori de a suporta ceva intr-o afacere, chestiune, lucrare, realitate etc, ca urmare
a incélcarii unor obligatii anterioare.

In literatura de specialitate, opiniile cu privire la responsabilitatea juridica sunt
diferite. Alessandra Levi arata ca responsabilitatea juridica nu este altceva decat

13 Gaius. Institutiunile (sub redactia lui Aurel N. Popescu). Bucuresti, 1982, p. 220
14 Larousse de la langue Francaise: ,Lexis“ Paris: Larousse, 1979, p. 1692
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obligatia subiectului de a indeplini o datorie (o obligatie) care inlocuieste o obligatie
anterioard ce nu a fost indeplinitd®.

Decenciere-Ferrandiere aratd cd ,responsabilitatea poate fi definitd ca un an-
samblu de obligatii care se nasc in sarcina unui subiect din cauza faptului, actiunii
sau omisiunii celui caruia ii este imputabil. Cand aceste obligatii sunt sanctionate
prin dreptul existent pozitiv, responsabilitatea este juridicd, iar in celelalte cazuri
responsabilitatea este numai morald“’®. Intr-o alt3 opinie, responsabilitatea ar fi un
raport juridic de constrangere avand ca obiect sanctiunea juridicd".

Dupa alti autori, responsabilitatea este o forma de reactie sociald, de represiune,
venind din partea societatii pentru unele actiuni reprobabile imputabile persoanei.
Bineinteles, este vorba de o reactie institutionalizati si organizatd numai de o lege
in limitele si pentru faptele sau actele previzute de lege'®.

De asemenea, in opinia majoritard a autorilor ,responsabilitatea® este definita
prin intermediul categoriei de ,,obligatie®, respectiv obligatia de a suporta o privatiune
ori de a repara un prejudiciu®.

Astfel, prof. I. Oancea priveste responsabilitatea penala in sensul de obligatie a
celui care a savarsit o fapta ilicita de a suporta sanctiunea juridicd, precum si ca pe
un raport juridic, fard a opera o distinctie intre elementele de continut ale acestuia
si norma juridica insesi®. I. Iovanas, intelege responsabilitatea juridica drept ,,0 ex-
presie a condamnarii de catre stat a unei conduite ilicite care consta intr-o obligatie
de a suporta o privatiune.

Alti autori apeleaza pentru definirea raspunderii juridice la categoria de situatie
juridicd . Este de observat ca definitiile expuse au o trasaturd comuna in sensul cd
toate considera responsabilitatea ca o obligatie de suportare a unei sanctiuni juri-
dice, ceea ce este discutabil; dupa pérerea noastrd, sanctiunea nu reprezinta decat
un instrument de realizare a responsabilitatii juridice®’. Este adevarat principal, dar
mai sunt si altele.

Tot in sensul celor de mai sus, al depésirii conceptiei potrivit careia responsa-
bilitatea juridicd constituie doar o obligatie de suportare a unei sanctiuni juridice,
este si parerea prof. Mircea Costin, care sustine ca responsabilitatea juridica isi are
temeiul in faptul ilicit si reprezinta un complex de drepturi si obligatii care formeaza

15 A se vedea: Al. Levi. Teoria generale del diritto. Padova, 1967, p. 389

16 A se vedea: A. Decenciere-Ferrandiere. La responsabilite des Etats a raison des dommages
subis par des etrangers. Paris, Rousseau, 1925, p. 11.

17 A se vedea: Gh. Bobos. Teoria Generald a Statului si Dreptului. Bucuresti. 1983, p. 264

18 A se vedea: S. Popescu. Fundamentul responsabilitatii juridice. referat prezentat la a X-a editie
a zilelor juridice romano-franceze din 05.06.1996

19 A se vedea: A. Iorgovan. Drept administrativ. Tratat elementar. Bucuresti, 1993, p. 175

20 A se vedea: I. Oancea. Notiunea raspunderii penale. Analele Universitatii Bucuresti, seria
Stiinte Sociale si Juridice nr. 6/1959, p. 133

21 A se vedea: L. Barac. Citeva consideratii cu privire la definirea raspunderii juridice. Revista
Dreptul nr. 4/1994, p. 40

83



un raport de constrangere, ce apare intre Stat ca unicul subiect activ si autorul faptei
ilicite, ca subiect pasiv.

Desi constituie un progres fata de celelalte definitii, nu putem trece cu vederea
unele imprecizii, in sensul cd nu face distinctie intre responsabilitate, raspundere si
constrangere, responsabilitatea fiind redusa la raportul juridic de constrangere, or.
dupéd cum vom incerca sd demonstrdm, intre acestea exista deosebiri de esentd. De
asemenea, este discutabild reducerea responsabilitatii numai la autorul faptei ilicite,
precum si numai la raportul dintre stat si persoana.

Intr-un dictionar francez de drept, Max Legrand trateaza responsabilitatea ju-
ridicd sub trei forme:

— responsabilitatea penald care este definitd ca o institutie juridicd guvernatd
de mai multe principii;

— responsabilitatea civila pe care o defineste ca o obligatie ce ne este impusa de
lege de a raspunde de pagubele pe care noi le-am cauzat;

— responsabilitatea functionarilor publici si ministeriali definita ca fiind respon-
sabilitatea civila speciala a acestora. Indiferent de unele neclaritati, retinem ca
autorul se refera nu la o simpla obligatie ci la o institutie juridica guvernata
de mai multe principii.

Analizand diferitele forme ale responsabilitatii juridice din toate domeniile
dreptului, ajungem la constatarea cé responsabilitatea juridicd reprezinte mai mult
decét un complex de drepturi si obligatii corelative, cum sustine un autor??, dupa
pérerea cdruia rdspunderea juridica este ,institutia“ ce cuprinde ansamblul nor-
melor juridice care vizeaza raporturi ce se nasc in sfera activitatii desfasurate de
autoritdtile publice in temeiul legii, impotriva tuturor acelor care incalcd sau ignora
ordinea de drept, in scopul asigurarii respectarii si promovarii ordinii publice si
binelui public®. Si aceastad definitie, intr-adevar mai completd, pune in mod gresit
semnul egalitdtii intre responsabilitate §i rdspundere, aspect la care ne vom referi
pe larg in cele ce urmeaza.

Din practicd observam ca sunt cazuri cind subiectul, desi responsabil declarat
de lege, nu raspunde, deoarece fapta prejudiciabila nu este cunoscuté de cei in drept,
sau partea vatdmatd nu vrea sa reclame, ori a intervenit prescriptia etc. De exemplu,
in cazul cind Statul, desi a plétit particularului daune cauzate de greseala functio-
narului public, apreciind cd este in interesul serviciului (fiind un risc al serviciului),
nu-1 actioneazd ,in regres“ pe functionarul vinovat si evident, acesta nu raspunde,
desi este responsabil pentru fapta respectivi. In astfel de situatii, mai putem vorbi
de raspunderea juridica a acestui functionar? Noi credem ca nu. Dar cdnd suntem
in prezenta unui caz concret, in care la plangerea partii vitamate instanta a stabilit
despagubirile ce le acorda, precum si eventual o sanctiune pentru functionarul X?
Consideram cd de-abia acum cand instanta a stabilit rdspunderea lui X fata de Z. ne

22 Idem, p. 41
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aflam in fata raspunderii juridice a functionarului X, deci a responsabilitatii materia-
lizate de autoritatea competentd. Sa presupunem cé X,in pofida hotararii judecatoresti
definitive de stabilire a raspunderii, refuza si-si execute obligatiile ce-i revin din aceasta
hotirére in cazul Y. Intr-o astfel de situatie, va trebui s se apeleze la constrangerea
lui X, prin executarea silitd. pentru realizarea raspunderii, uzdnd de forta Statului,
caz in care avem de-a face cu raspundere infaptuitd prin constrangere.

Observiam deci, ca orice om liber si stapan pe faptele sale are intotdeauna res-
ponsabilitate, dar raspunderea efectiva nu o are decat in cazuri concrete, stabilitd pe
baza legii de cdtre instanta sau autoritatea administrativa competentd dupd caz. in
practica, instanta de judecata sau autoritatea administrativd, atunci cand aplica legea
in cazul concret, stabileste mai inainte dacd subiectul are responsabilitate si numai
dupd aceea verifica dacd acesta rdspunde pentru fapta respectivd in imprejurdrile
date, ceea ce invedereaza inca o datd diferenta dintre responsabilitate si raspundere.
De exemplu, in dreptul administrativ, in vederea tragerii la raspundere pentru o
faptd a sa (greseald personald sau de serviciu) trebuie mai intéi sd se verifice daca
persoana este sau nu functionar public si dacd prin lege i s-a declarat si delimitat
responsabilitatea, respectiv competenta de a raspunde, adica:

— dacd la data faptei ocupa legal functia publici;

— dacd faptul sau actul administrativ au fost savarsite in executarea atributiilor
sale legale de serviciu sau in legatura cu serviciul;

— dacd existd temei legal, deci un act normativ prin care acesta este declarat
responsabil pentru faptele sale.

Dupa aceasta prima etapa de stabilire a existentei responsabilitatii, in cazul in
care se vizeazd raspunderea functionarului public, se verifica daca existd vreo cauza
care o inlaturd (rdspunderea) ca de exemplu: cazul fortuit, constrangerea, starea de
necesitate etc.?. In situatia in care nu existd nici o cauzd de inldturare a rdspunderii,
urmeaza stabilirea vinovatiei, respectiv a greselii personale de serviciu, determinarea
prejudiciului si, in final, a raspunderii concrete prin actul autoritatii administrative
sau hotaréare judecdtoreasca.

Analiza si sinteza diverselor definitii ale responsabilitatii juridice a permis prof.
V. Gutuleac s constate ca responsabilitatea juridica a functionarului de stat, ca su-
biect al administrarii in domeniul combaterii contraventionalitatii, poate fi definita
ca o atitudine constienta si deliberatd de asumare de catre individ a unor raspunderi
si riscuri fata de modul de onorare a obligatiilor potrivit functiei de stat detinute,
excluderea abuzului de drepturi oferite, conformarea regulilor de conduita, stabi-
lite in domeniul serviciului ce tine de contracararea fenomenului contraventional,
contributia constienta la atingerea scopului ce std in fata organului de stat in care
el detine functia®.

23 A se vedea: Al Ionitd. Drept administrativ. Bucuresti, 1996, p. 187
24 A se vedea: V. Gutuleac. Tratat de drept contraventional. Chisinau, 2009, p. 129
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Pronind de la continutul acestei definitii prof. V. Gutuleac evidentiazd, dupa pa-
rerea noastra forte clar elementele responsabilitatii, care pot fi repartizate schematic
in felul urmator: 1) determinarea si reglementarea statutului administrativ-juridic
al functiei de stat (obligatiile, drepturile, exigentele fata de individul care va ocupa
aceastd functie) —> 2) incadrarea in modul stabilit de legislatie a individului in functia
de stat —> 3) constientizarea si perceperea de catre functionarul de stat a obligatiilor
si drepturilor potrivit functiei, a altor cerinte, inaintate fatd de functionarul de stat
—> 4) autoangajarea liber consimtita de a actiona in modul corespunzitor —> 5)
executarea constientd si prin autoconstringere a obligatiilor, conformarea regulilor de
conduitd a functionarului de stat —> 6) reactia administratiei organului statal la starea
de conformare a functionarului fata de exigentele serviciului respectiv prin aplicarea
diverselor forme de convingere (incurajarea, stimularea morald sau materiald etc).

Deci, aparitia responsabilitatii juridice a functionarului de stat coincide cu mo-
mentul aparitiei capacitatii administrativ-juridice a individului ca subiect al admi-
nistrarii. Ultima este determinata de procedura stabilita de incadrare in serviciul de
stat si apare odata cu investirea in functia respectiva. Din acest moment volumul de
obligatii si drepturi constitutionale ale individului, ca cetitean al Republicii Moldova,
se completeaza cu volumul de obligatii si drepturi potrivit functiei detinute.

Din momentul investirii in functia de stat, persoana respectiva este parte a ra-
portului administrativ-juridic de conformare cerintelor inaintate fata de functionarul
de stat. Acest raport insd nu trebuie confundat cu ,responsabilitatea juridica“. Ra-
portul administrativ-juridic de conformare apare odata cu obtinerea fortei juridice
a normei administrativ-juridice (ordinul de investire in functie), insa acest fapt este
doar o componenta a definitiei de responsabilitate juridica (responsabilitatea juridica
staticd — posibilitatea abstractd de realizare a acestei norme). Fundamentul faptic al
responsabilitatii juridice il constituie comportamentul pozitiv al functionarului public,
care contine toata componenta unei fapte licite: investirea legald in functia de stat;
constientizarea normelor juridice de citre functionarul de stat; acceptarea individuala
a actelor normative ce reglementeaza activitatea lui; actiunile (inactiunile) functiona-
rului de stat privind conformarea cu prescrierile actelor normative respective.

In ceea ce priveste responsabilitatea in dreptul contraventional, din momentul
obtinerii fortei juridice a unei legi contraventionale, intre functionarul organului
executiv al statului si stat apare un raport juridic de conformare, care determina
responsabilitatea juridica a lui, constind in:

— congstientizarea normelor juridice respective;

— obligatia de a se conforma personal regulilor de conduita, stabilite prin aceasta

lege;

— participarea activa la organizarea realizdrii (executdrii) prevederilor normelor

juridice respective;

— participarea nemijlocita la activitatea de prevenire si combatere a contraven-

tiilor, de lichidare a cauzelor si conditiilor contraventionalitatii®.

25 Idem, p. 130

86



Starea responsabilitatii juridice a functionarului de stat. ca subiect al administra-
rii in domeniul combaterii contraventionalitatii (atitudinea reald fata de prevederile
normelor juridice contraventionale si rezultatele concrete) va determina necesitatea
aplicdrii fatd de el a uneia dintre formele constringerii statale — raspunderea juri-
dica.

Responsabilitatea celorlalti subiecti ai dreptului contraventional, pasibili de a fi
subiecti ai raspunderii contraventionale, survine odatd cu aparitia raportului juridic
de conformare si constd in obligatia lor de a se conforma regulilor de conduitd in
societate, stabilite si protejate de normele juridice contraventionale din momentul
obtinerii fortei juridice.

Observam cd, in acest caz, temeiul rdspunderii juridice administrative a acestui
functionar public, este actul autoritatii administrative sau hotararea judecatoreasca
datd in cauza, inclusiv actul sau faptul juridic savarsit, cauzator de raspundere.

Din cele de mai sus rezulta, prin urmare, ca responsabilitatea juridica este o
institutie de drept prin care legiuitorul exprima vocatia la raspundere juridicd a unor
persoane®, pentru eventualele fapte si acte juridice savarsite direct sau indirect, prin
alte persoane, ori prin lucruri aflate in administrarea lor. Referindu-ne la dreptul
public, responsabilitatea este institutia juridica prin care orice persoand de drept
public este declarata de legiuitor ca potential raspunzétoare pentru anumite fapte si
acte juridice ce le poate sdvérsi in elaborarea, organizarea, executarea, respectarea
legii si infaptuirea justitiei, personal sau prin alte persoane ori prin lucruri aflate
in administrarea sa. Spre deosebire de responsabilitate (care este o raspundere in
abstract, o capacitate, o vocatie la raspundere), raspunderea juridica este raspunderea
concreta stabilitd dupa o anumitd procedura de autoritatea competenta (instantd sau
autoritatea administrativa) finalizata intr-o sanctiune insotita sau nu de anularea
actului ilegal, restabilirea situatiei anterioare, fixarea despdgubirii pentru actul sau
faptul ce a cauzat daunele constatate, luarea mésurilor de siguranta aplicate sau
acordate conform unei proceduri previazute de lege.

Desi nu ne-am propus sa facem o comparatie sub toate aspectele intre res-
ponsabilitate si raspunderea juridicd, mai addugdm la cele de mai sus ideea cé res-
ponsabilitatea juridicd izvoraste din Constitutie si legile date in baza acesteia si se
fundamenteazd numai pe acestea , pe cdnd raspunderea juridica isi are sursa in
hotararea instantei judecatoresti sau in actul autoritatii administrative de stabilire
a acesteia care, evident si acestea trebuie sd fie conform legii.

Responsabilitatea juridica se declara de lege, spre deosebire de raspunderea
juridica, care se stabileste de instanta sau autoritatea administrativa competenta.

26 Sensul conceptului de ,persoana“ folosit in aceastd definitie este acela de persoand fizicd,
persoand juridicd, indiferent ca este de drept public sau privat. Rispunderea penald se deose-
beste clar de responsabilitatea penald, imputabilitate, culpabilitate si raportul juridic represiv,
reprezentdnd numai consecinta juridicd a sdvarsirii faptei penale de catre infractor®, arata
Narcis Giurgiu, in Raspunderea si sanctiunea de drept penal, Editura Neuron, Focsani-1995,
p- 17.
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A declara responsabilitatea prin Constitutie si lege fara a reglementa, concomitent,
modul de transformare a acesteia in raspundere si de infaptuire concreta a raspun-
derii, inseamna a o lipsi de continutul ei juridic, iar partea vatamata de posibilitatea
realizdrii dreptului ei.

Simpla prevedere si reglementare prin Constitutie si lege a responsabilitatii ju-
ridice nu echivaleaza cu despagubirea sau garantarea despagubirii partii vatamate.
Nestabilirea de legiuitor a organelor competente si a procedurii de transformare a
responsabilitatii in raspundere, precum si modul de inféptuire a acesteia, face inactiva
responsabilitatea juridica, instituitd direct sau indirect de Constitutie.

Orice persoand de drept public poate fi responsabila penal, civil sau admi-
nistrativ, pentru faptele sale, dar nu pentru toate acestea raspunde; spre exemplu,
raspunderea juridicd a functionarului public poate fi inlaturata din lipsa de probe,
sau indeplinirea termenului de prescriptie, de inactiunea pértii vitimate, ori de
cazul fortuit etc. Responsabilitatea juridica are caracter general ipotetic, pe cand
de raspundere juridicd putem vorbi numai in cazul concret dupé ce aceasta a fost
stabilitd de autoritatea competenta.

Responsabilitatea juridica este anterioara faptei savarsite, spre deosebire de
raspundere care apare numai dupé producerea faptului sau actului juridic generatori
Réspunderea se stabileste de catre autoritatea competenta, ulterior responsabilitatii,
respectiv dupd savarsirea faptei, iar constrangerea administrativa intervine numai
atunci cand raspunderea nu se realizeazd de bund voie. Dupa unii autori, respon-
sabilitatea este legatd de dimensiunea ,internd a agentului, pe cand raspunderea
de dimensiunea ,externd” a acestuia. Raspunderea este un efect al responsabilitatii
agentului (persoana publica, functionar public, persoana privatd), pentru fapta ge-
neratoare de raspunderea Constrangerea administrativa este o infaptuire cu forta
a raspunderii juridice. Si din punctul de vedere al efectelor juridice, sociale si chiar
economice existd deosebire intre responsabilitate si raspundere juridica. Simpla de-
clarare a responsabilitatii juridice nu este suficienta pentru reglementarea relatiilor
sociale. Aceasta, pAnd nu se materializeazd in rdspundere concretd, nu produce efecte
juridice, economice, sociale, avand doar un caracter preventiv, pe cdnd raspunderea
juridica concretizata presupune in mod obligatoriu efecte juridice, sociale, economice,
cu caracter preventiv, reparatoriu, educativ si constrangdtor.

In literatura juridicd se foloseste termenii de ,temei“ sau ,,fundament® al res-
ponsabilitdtii. Singurul temei al responsablitatii juridice este legea.

Responsabiliiaiea juridica are mai multe forme de existenta respectiv: penala,
civild, administrativa, constitutionald etc.

Temeiul responsabilitétii juridice il constituie o suma de principii de drept,
general valabile pentru toate formele de responsabilitate juridica. Daca la principiile
generale se mai adauga spre reglementare si altele specifice unor ramuri de drept,
vom obtine responsabilitatea juridica specifica ramurii respective.

Principiile sunt ideile de baza general valabile ce se regasesc in normele care
reglementeazi institutiile dreptului.
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Un prim principiu general al responsabilitétii juridice ii constituie principiul
legalitatii responsabilitatii juridice; acesta presupune:

— recunoasterea ca valori supreme a drepturilor si libertatilor cetdtenesti, a
dreptatii in primul rand, prin Constitutie, si apoi prin legi organice, ordinare
si acte normative emise in baza acestora;

— prevederea si garantarea prin lege de catre stat, a organelor, procedurilor si
mijloacelor efective de prevenire, educare si reparare a oricarei incélcari a
drepturilor, libertatilor si intereselor legitime ale omului.

Exercitarea de cdtre stat a constrangerii a inlocuit demult principiul barbar al
razbundrii si al ,,dreptului individului de a-si face dreptate singur®, cu imputernicirea
si obligarea exclusiva a statului de a infaptui actul de dreptate. Dacia nu se prevad si
precizeaza responsabilitdti in lege, este evident ca acestea nu existd (nullum crimen
sine lege si nullum poena sine lege). Dar nu este suficienta prevederea responsabilitatii
iln lege dacd nu se reglementeaza si asigurd toate conditiile pentru transformarea
acesteia in raspundere. Asa cum rezultd din art. 3 al Declaratiei Universale a Drep-
turilor Omului, orice fiinta umand are dreptul la securitatea sa, si Statul obligatia
sa i-o asigure;

— accesul liber la justitie este un drept fundamental legiferat de Constitutie, iar
prin alte legi s-au prevazut dispozitii pentru asigurarea infaptuirii acestuia,
printre care sunt si cele care reglementeazd responsabilitati pentru anumite
organe de a-1 asigura, precum si responsabilitatile pentru cei predispusi a-1
incalca.

Egalitatea in drepturi constituie un al doilea principiu important al responsa-

bilitatii juridice, care presupune ca:

— toti oamenii sunt egali in fata legii si a autoritétilor publice, in sensul ca sunt
si trebuie sd fie la fel de responsabili juridic;

— nu trebuie sd existe privilegii sau discriminari in fata responsabilitatii juri-
dice pentru nici o persoana si nici pentru organele statului sau orice fel de
functionari publici;

— nimeni nu este mai presus de lege, toti sunt responsabili in fata si in conditiile
legii, indiferent cd sunt sau nu autoritéti publice;

— criteriile generale de individualizare sau cauzele de inlocuire, inldturare, agra-
vare ori atenuare a responsabilitétii juridice nu pot fi deduse din ratiuni de
ordin politic, national, etnic, rasial, religios etc, ele trebuie stabilite prin lege,
in mod egal pentru toti.

Un alt principiu il constituie cel al personalitétii, in sensul cd se declard res-
ponsabila persoana fizicd sau juridica, care a sdvarsit fapta sau actul juridic; de la
acest principiu existd si unele exceptii dar numai cele previzute de lege (de exemplu,
responsabilitatea pentru fapta altuia sau pentru fapta lucrului, iar a autoritatii sau
institutiei publice pentru fapta functionarului sau etc).

Principiul libertatii de vointd, a actiunii ori inactiunii, constituie un alt prin-
cipiu al responsabilitaiii juridice. Nu poate exista responsabilitate daca nu exista
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libertate de a alege comportarea care ar evita responsabilitatea. Responsabilitatea
juridicd trebuie sa existe numai atunci cand subiectul, de buna voie, a ales conduita
contrard normei juridice. In acest sens, este valabild maxima ,,Cu cat libertatea este
mai mare, cu atat responsabilitatea creste®. Deci, spatiul raspunderii este coextensiv
cu cel al libertatii.

Un alt principiu general al responsabilitatii juridice il constituie principiul uma-
nismului. Umanismul dreptului presupune o ierarhizare facuta de legiuitor a elemen-
telor — scop ale responsabilitatii juridice, prin punerea accentului in primul rind
pe prevenire, apoi reparare si in ultimul rdnd pe represiune, ideea principald fiind
de protectie, ocrotire si educare. Acest principiu trebuie avut in vedere nu numai la
reglementarea responsabilitatii juridice, ci si in stabilirea procedurilor si a cauzelor
de inlaturare, agravare i atenuare a acesteia.

Principiul concordantei intre drepturi si obligatii, intre putere si responsabilitate.
Nu poti face responsabild o persoanad decat numai pentru ceea ce aceasta putea si
era obligatd sd facd, dar nu a facut. Dupd sociologi, conflictele intre oameni sunt
manifestari ale ,,neintelegerilor asupra naturii obiectului, scopului sau mijloacelor
de satisfacere a intereselor lor, divergente care, in ultima instanta sunt de ordin mo-
tivational. Sensul autentic al actelor umane nu poate fi dezvaluit fard cunoasterea
mobilului si motivelor generatoare, in raport de care se stabileste si responsabilitatea.
In acest sens, pledeazi si ideea dupa cum, nevoile l-au format pe om ca fiinta sociald
si il fac sa existe si sd se dezvolte in continuare.

Pe de alta parte, nu poate fi realizat un drept, dacd nu este reglementatd o
obligatie corelativd acestuia pentru o altd persoana, situatie iin care nu am putea
vorbi de responsabilitate. De asemenea, nu poate fi infaptuita responsabilitatea unui
functionar sau a unei autorititi publice ,,daca acestia nu au puterea, respectiv com-
petenta prevazuta de lege sa prevind si inlature fapta generatoare de raspundere. Spre
exemplu, apreciem ca este incorect sa-1 faci responsabil pe seful nemijlocit (functio-
nar public), de greselile subordonatilor sai, daca acesta nu dispunea de instrumente
juridice legale (putere, sau cu alte cuvinte autoritatea institutionald) pe care sa le fi
folosit pentru prevenirea sivarsirii unor fapte ilegale de citre subordonati. In poli-
tie, in prezent sunt astfel de cazuri, ciAnd puterea este concentratd exclusiv in mana
sefului de unitate, iar pentru greselile cadrelor sunt sanctionati de regula sefii de
birouri, servicii, in conditiile in care acestia, nefiind investiti cu suficiente drepturi
de sanctionare sau recompensare a subordonatilor, nu pot efectiv sa prevind evolutia
negativa a abaterilor desi cunosc cel mai bine cauzalitatea acestora. De aceea, este
necesar sd existe intotdeauna un echilibru intre puterea materializata in autoritatea
institutionald a functionarului public si responsabilitatea acestuia.

Principiul existentei si dezvoltérii sociale impune satisfacerea nevoilor sociale
obiective care se realizeazd prin definirea si instituirea responsabilitatii, precum si
prin transformarea acesteia in raspundere concreta, a cérei realizare se face si prin
forta de constrangere a Statului dupé caz. Scopul Statului si in mod deosebit al ad-
ministratiei publice este satisfacerea nevoilor sociale obiective, pe baza principiilor
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serviciilor publice si al solidaritétii sociale. De aceea, serviciile publice, intr-o buna
administratie, trebuie sa functioneze astfel incat sa nu aduca pagube vreunei per-
soane; in cazul in care s-a adus o paguba unei persoane de catre serviciul public,
statul trebuie s-o repare, deoarece, conform principiului solidaritétii sociale, Statul
si-a asumat aceasta responsabilitate prin ratiunea sa de a fi.

»Astfel putem socotim ca temeiul responsabilitatii juridice il constituie legea
si principiile de drep ce stau la baza acesteia, in timp ce fundamentul raspunderii
juridice este altul. Dupd pérerea noastrd, temeiul raspunderii juridice il constituie
trei elemente cumulative:

a. savarsirea actului sau faptului generator de resposabilitate care poate fi: infrac-
tiune, delict, cvasidelict, abatere disciplinard, administrativa, contraventie, act
administrativ ilegal si chiar legal in anumite cazuri prevazute de lege etc;

b. legea care reglementeaza responsabilitatea juridica, procedura infaptuirii
acesteia, organele abilitate si actele sau faptele generatoare;

c. hotararea judecatoreascd sau actul autoritatii publice imputernicite de lege
prin care s-a stabilit si infaptuit iin concret raspunderea juridicd a persoanei
fizice sau juridice (de drept public sau privat).

Nereglementarea responsabilitatii administrative atrage, multiple consecinte
negative. Astfel, in lipsa responsabilitatii declarate si delimitate de legiuitor, la cei
chemati sd administreze se naste ideea ca actele functionarilor publici, oricat de
abuzive ar fi, sunt de neinlaturat, ba chiar deasupra legilor; de asemenea, apare
convingerea cd numai prin prevenirea dorintelor superiorilor lor, functionarii se pot
mentine in posturile pe care le ocupa si nu prin respectarea legii.

De aceea desele cazuri de nereglementare a responsabilitatii functionarilor publici,
care, din pacate, prin numdrul lor au devenit regula, constituie una din conditiile
care favorizeazd proliferarea coruptiei si tolerarea incompetentei.

Cum este reglementata responsabilitatea juridicd in Constitutiile unor tari eu-
ropene?

Principiile dreptatii si solidaritatii sociale sunt intruchipate in functia de aparare
sociald a statului si consacrate in mai multe articole ale Constitutiei Germane?. In
articolul 20 se prevede ,,Republica Federald a Germaniei este un stat federal demo-
cratic si social (s.n.), iar in articolul 1 se arata ,Demnitatea omului este intangibila.
Toate puterile publice sunt tinute a o respecta si proteja in consecintd, poporul ger-
man recunoaste omului drepturile inviolabile si imprescriptibile ca fundamental al
comunitédtii umane a pacii si justitiei iin lume®. Din aceste dispozitii, observam ca
puterilor publice le este incredintatd responsabilitatea juridica de a respecta drepturile
si de a le proteja. Iar art. 34, care este intitulat ,Responsabilitatea administrativa, in
caz de incdlcare a obligatiilor de serviciu® detaliazd responsabilitatea administrativa,

27 Constitutia Republicii Federative Germane din 23 mai 1949 cu modificari din 20 octombrie
1997
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in formele cunoscute astfel: ,Daca vreunul din functionari, in exercitarea sarcinii
publice ce ii este incredintata, incalca obligatiile ce i sunt impuse de aceasta sarci-
nd, in ceea ce priveste un tert, responsabilitatea incumbd in principiu statului sau
organismului in serviciul cdruia se giseste. Daci fapta este comisi cu intentie, sau ca
o greseali gravi dreptul la recurs este rezervat. Pentru actiunea in daune interese si
recurs, nu trebuie excluse cdile judiciare®. In art. 19 pct. 4 se prevede: ,,Oricine este
lezat in drepturile sale, de o autoritate publica, poate recurge la caile judiciare. Re-
cursul la jurisdictia ordinara este deschis, dacd o alta jurisdictie nu este competenta.
Articolul 65, denumit ,,Repartizarea responsabilitatilor®, dispune: ,,Cancelarul federal
fixeazi liniile directoare ale politicii si isi asuma responsabilitatea acestora (s.n.). In
aceste limite (s.n.) fiecare ministru federal dirijeazd departamentul sau intr-un mod
autonom si sub propria responsabilitate.

In art. 22 din Constitutia Belgiei?®, se prevede: ,, Leged determina care sint agentii
responsabili pentru violarea secretului corespondentei incredintarea postei, iar in
art. 24 se aratd: ,Nu este necesard nici o autorizatie prealabild, pentru a exercita
urmarirea contra functionarilor publici, pentru faptele administratiei lor, in afard
de cele statuate in ceea ce-i priveste pe ministri®.

Astfel, numai pentru cercetarea si tragerea la raspundere a ministrilor este necesar
avizul sau autorizarea prealabila, iar ceilalti functionari publici nu mai beneficiaza
de un astfel de tratament juridic.

Constitutia din Danemarca®, in art. 13, proclama: ,,Regele este iresponsabil;
persoana sa este inviolabild si sacrd; ministrii sunt responsabili de conduita lor in
fata guvernului. Resposabilitatea este reglementatd prin lege®, iar in art. 14 se arata
cd ,flecare ministru care a contrasemnat, este responsabil de acea decizie®.

Din primul articol al Constitutiei spaniole®® le desprinde principiul solidaritatii
sociale, al apdririi sociale, precum ti faptul ca, toate puterile statului, inclusiv in do-
meniul responsblitatii, emana de la popor ,,in raport de necesitétile sociale obiecive®.
»Spania se constituie intr-un stat de drept social si democratic, care apara ca valori
superioare de ordin juridic libertatea, justitia, egalitatea si pluralismul politic*. Iar in
art. 3 se dispune: ,,Constitutia garanteaza principiile legalitatii, ierarhiei si publicitatii
normelor, neretroactivitdtii dispozitiilor, implicAnd sanctiuni care nu favorizeazd, ori
care restrang drepturile individuale, securitatea juridicd, responsabilitatea puterilor
publice si interdictia tuturor actiunilor arbitrare din partea lor (s.n.)“. De asemenea,
in art. 56, punctul 3 se prevede: , Persoana regelui este inviolabila si nu este supusa
responsabilitatii®, iar in art. 106 pct. 2 se dispune: ,particularii, numai in termenele
stabilite de lege vor avea dreptul de a fi indemnizati pentru toate pagubele cauzate
bunurilor si drepturilor lor, in afara cazurilor de forta majora, de fiecare data cand
pagubele vor fi consecinta functionarii serviciilor publice®. Interesante sunt si dis-

28 Constitutia Belgiei din 17 februarie 1994
29 Constitutia Danemarcei din 5 iunie 1953
30 Constitutia Spaniei din 27 decembrie 1978
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pozitiile art. 117: ,,Justitia emand de la popor si este adminsitrata in numele regelui
prin judecatori si magistrati care constituie puterea judiciara si sunt independenti,
inamovibili, responsabili si supusi exclusiv legii“, precum si ale art. 121 care dispune:
»Pagubele cauzate prin erori judiciare, precum si cele care rezulta din functionarea
anormala a administrdrii justitiei, dau dreptul la o indemnizatie in sarcina Statului
conform legii®

In Constitutia francezi®, chiar prin art. 2 Franta este declarati o Republicd
indivizibilg, laicd, ,dimocratica si sociald,, iar in art. 21 se araté: ,Primul ministru
dirijeaza actiunile guvernului. El este responsabil (s.n.) pentru apararea nationald".
Inca din Declaratia Drepturilor Omului si Cetateanului din 1789, rezulti ci drepturile
acestora se nasc odatd cu indivizii si numai odatd cu ei. ,Oamenii se nasc i mor
liberi si egali in drepturi®, ,Garantia drepturilor omului §i cetdteanului necesita o
forta publicd® Iar in art. 15 se prevede: ,,dreptul societatii de a cere socoteala tuturor
agentilor publici de administratia lor®.

Potrivit art. 17 Constitutia Japoniei*? orice persoand care a suferit o vitamare,
prin actul ilegal al unui functionar public, are dreptul sd reclame reparatia acesteia
de la Stat sau de la organismele publice, dupa cum se stabileste prin lege. Iar in art.
16 din aceiasi Constitutie, se aratd cd fiecare om are dreptul la petitionare in mod
pasnic cu privire la repararea daunelor, la destituirea functionarilor publici etc.

Rezulta cu prisosintd cd fundamentul responsabilititii administrative, penale,
constitutionale, civile si in general al responsabilitatii juridice a autoritatiilor publice
si functionarilor acestora, ii constituie legea suprema — Constitutia si legile care isi
au izvorul in aceasta si care consacra principiile umanismului, solidaritatii si apararii
sociale, ale echitatii si dreptatii, egalitatii in drepturi, libertatii de vointa, concordantei
intre drepturi si obligatii, precum si intre putere si responsabilitate.

De asemenea, retinem ca responsabilitatea juridicd nu poate produce efecte
juridice fira reglementarea raspunderii juridice si infiptuirea acesteia in temeiul
unui act sau fapt juridicconcret.

Referitor la formele responsabilitétii juridice.

Dupa cum se stie, forma si structura rdspunderii juridice este determinata
de naturd raportului juridic si deci a normei juridice care reglementeaza actul sau
faptul juridic. Or, dupd cum am vézut, prin norma de drept este reglementatd res-
ponsabilitatea juridicd. Astfel, in functie de tipul de principii si norme juridice ce
o reglementeazd, responsabilitatea este cunoscutd sub doud forme distincte: a. res-
ponsabilitatea de drept public; b. responsabilitatea de drept privat.

De mentionat, ca in domeniul dreptului privat ori public, responsabilitatea juri-
dica pastrandu-si caracterul uneia dintre aceste ramuri fundamentale ale dreptului,
imbraca forme diferite. Astfel, o alta impértire a responsabilititii juridice se poate
face in functie de modul concret de reglementare a acesteia, care este specific fiecirei

31 Constitutia Frantei din 3 iunie 1958
32 Constitutia Japoniei din 3 mai 1947
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ramuri de drept dupd cum urmeaza: responsabilitate constitutionald, responsabili-
tatea civild, responsabilitate penald, responsabilitate administrativa, responsabilitate
specificd dreptului muncii etc.

Dupd subiectul responsabilitatii, aceasta poate fi colectiva sau individuala. Res-
ponsabilitatea individuala poate imbraca forma responsabilitétii cetateanului, respon-
sabilitatii functionarului, responsabilitatii functionarului public, responsabilitatea
unor categorii speciale de functionari (medic, notar, politist etc).

In concluzie, fatd de cele expuse, credem ci se impune o folosire precisi a con-
ceptelor de responsabilitate si raspundere, atat in dreptul pozitiv, in practica judiciara,
cat si in doctrina juridica. Or inféptuirea conceptelor constitutionale de ,garanta-
re-ocrotire“ este strans legatd de modul de reglementare a responsabilitatii, raspunderii
si constréngerii juridice, precum si de modul de infiptuire a acestora.
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RESPONSABILITATEA S| RASPUNDEREA JURIDICA —
GARANTIE A LIBERTATII INDIVIDUALE

Dumitru BALTAG, doctor habilitat, profesor universitar
Elena MORARU, doctoranda

RESPONSIBILITY AND LIABILITY AS GUARANTEES OF INDIVIDUAL FREEDOM

The investigated theme concerns the opinions of the theorcticians towards the notions of respon-
sibility and liability. Sometimes the term ,liability“ is confused with the notion of ,,responsibil-
ity Some authors consider that liability is o form of responsibility. in the present investigation
there are related opinions towards these notions, definitions of the terms ,responsibility“ and
wjuridical liability“ are also given. The author has come to the conclusion that the terms have
different meanings and that their acceptation and usage should be different too.

Keywords: legal liability, legal responsibility, definition, freedom

Tema investigatd se referd la opinii ale teoreticienilor fatd de notiunile de responsabilitate si
raspundere. Uneori, termenul de ,,rdaspundere” este confundatd cu notiunea de ,responsabilita-
te. Unii autori considerd cd rdspunderea este o formd de responsabilitate. In cadrul prezentei
investigatii sunt prezentate opinii legate de aceste notiuni, si sunt de asemenea date definitii
ale termenilor ,,responsabilitate” si ,rdspundere juridica“. Autorul a ajuns la concluzia cd
termenii au sensuri diferite si cd acceptarea si utilizarea lor trebuie sd fie diferite.

Cuvinte cheie: raspundere juridicd, responsabilitate juridicd, notiune, libertate

Intr-o societate democratica, statul — organismul politic care dispune de forta
si decide cu privire la intrebuintarea ei — garanteaza juridic si efectiv libertatea si
egalitatea indivizilor. Dimensiunile demersului in care omul poate si se miste dupa
bunul sdu plac sunt vizate de cétre puterile publice in conformitate cu scopurile pe
care ele insele si-au propus sé le atingd intr-un sistem politic pluralist. Asa cum spu-
nea Hegel, ideea dreptului este libertatea, si pentru ca ea sd fie inteleasa, observata,
ea trebuie sd fie cunoscuti atat in conceptul ei, cét si in existenta ei reald’.

Libertatea constituie substanta dreptului, iar sistemul dreptului este domeniul
libertatii infaptuite. ,,Fiecare individ are dreptul la viata, la libertate si la sigurantd,
personala“ — prevede art. 3 din Declaratia Universald a Drepturilor Omului“?. Prin-
cipiul general al libertatii se difuzeaza in ramurile dreptului fie sub forma libertatilor
generale, fie sub forma libertétilor individuale. Aceste libertéti sunt solidare, in sensul
cd afectarea lor produce o reactie in lant, deranjand pe toate celelalte.

1 Citat dupa: D. Baltag. Teoria generala a dreptului. Chisinau, 2002, p. 131.
2 Republica Moldova a aderat la Declaratia Universala a Drepturilor Omului prin Hotdrarea
Parlamentului nr.217-XII din 28.07.1990.
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In Dictionarul explicativ al limbii romane libertatea este definiti ca o ,,posibili-
tate de a actiona dupa propria vointd sau dorinta; posibilitatea de actiune constienta
a oamenilor in conditiile cunoasterii (si stdpéanirii) legilor de dezvoltare a naturii
si societatii‘.

Libertatea omului apare din trei puncte de vedere: libertatea in raport cu natu-
ra; libertatea in raport cu societatea si libertatea omului in raport cu sine insusi. in
ordinea de idei care ne intereseazd, acea a libertatii la fundament al responsabilitétii,
avem in vedere sensul libertatii sociale a omului (cunoastere, decizie, actiune).

Responsabilitatea insoteste libertatea, deoarece responsabilitatea este un feno-
men social; ea exprima un act de angajare a individului in procesul interactiunii
sociale.

Concepand responsabilitatea ca o asumare a raspunderii fata de rezultatele
actiunii sociale a omului, se admite, pe de o parte, ca actiunea sociala este cadrul
nemijlocit de manifestare a responsabilitatii, iar, pe de altad parte, ca libertatea este
o conditie fundamentald a responsabilitétii.

Dreptul nu poate fi privit si apreciat doar prin posibilitatea pe care le are de a
interveni post factum pe terenul rdului deja faptuit, moment in care sanctiunea se
impune; el are posibilitate sd contribuie prin continutul prescriptiilor sale la funda-
mentarea unei atitudini culturale a individului fatd de lege, atitudine ce presupune
grija asumatd fatd de integritatea valorilor sociale aparate pe cale legald (implicand
deci fenomenul responsabilitatii).

Dobéindind dimensiunea responsabilitétii, individul nu se mai afld in situatie
de subordonare ,,0arbd“ si supunere neinteleasa fatd de norma de drept, ci in situa-
tia de factor care se raporteazd la normele si valorile unei societéti in mod activ si
constient Dreptul nu poate fi privit si apreciat doar prin posibilitatea pe care le are
de a interveni post factum pe terenul raului deja faptuit, moment in care sanctiunea
se impune; el are posibilitate sd contribuie prin continutul prescriptiilor sale la fun-
damentarea unei atitudini culturale a individului fata de lege, atitudine ce presupune
grija asumata fata de integritatea valorilor sociale apérate pe cale legala (implicand
deci fenomenul responsabilitétii).

Dobandind dimensiunea responsabilitétii, individul nu se mai afld in situatie
de subordonare ,,0arbd“ si supunere neinteleasd fata de norma de drept, ci in situ-
atia de factor care se raporteazd la normele si valorile unei societéti in mod activ si
constient®.

Societatea, de la cele mai rudimentare forme de organizare a sa, a avut niste
reguli de conduitd. Daca in perioada incipienta aceste reguli erau mai mult de na-
tura morald, atunci, o datd cu evolutia societdtii, ele au dobandit treptat multiple
caractere. Astfel, putem afirma ca la etapa actuald in societate se poarta raspundere
morala, religioasa, politica si, nu in ultimul rand, juridic. Orice discutie ce abordea-

3 Dictionarul Explicativ al Limbii Roméne. Bucuresti, 1998
4 A se vedea: M. Florea. Responsabilitatea actiunii sociale. Bucuresti, 1988, p. 79
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za nemijlocit raspunderea, in oricare formd de existentd a sa, are la baza eventuala
nesocotire a unor norme existente care prescriu o anumita conduita concretd. Este
si firesc acest lucru, intrucit nu se poate raspunde decat pentru ceva neacceptat de
societate sau dezaprobat.

Alta e situatia cu simtul responsabilitatii si al raspunderii. Deci, atunci cand se
zice ca cineva are simtul responsabilititii, semnificatia rezida in aceea ca persoana
respectiva respecta pe ceilalti in aceeasi masura in care se respectd pe sine, iar, pe
de alta parte, respecta normele ce-i prescriu un comportament.

Dacé se mentioneaza despre existenta la o anumitd persoand a simtului rés-
punderii, atunci cert este faptul cd respectivul subiect a comis o actiune fie ilicita,
fie imorald fie de alta natura si consimte cd trebuie sd raspundd, deci sd suporte
consecintele inerente unui atare comportament. La un moment dat am putea pune
semnul egalitatii intre aceste doud sintagme, intrucat a-i respecta pe ceilalti ar in-
semna si a accepta sd porti raspundere in fata societitii. Intru argumentarea celor
mentionate putem aduce si pozitia autorilor DEX-lui limbii roméane (editia a II-a):
a avea simt de raspundere sau simtul rdspunderii = a fi constient de insemnatatea
sarcinilor asumate sau primite, a lucra cu ravna si seriozitate pentru executarea lor®.
Totusi, opindm cé responsabilitatea este sau ar trebui sd fie preexistentd raspunderii,
adevar valabil cu atit mai mult dacé ne referim la domeniul dreptului, intrucét ras-
punderea in sens juridic este o consecinta rezultata din neexecutarea sau executarea
necorespunzdtoare a unei obligatii legale.

Din aceste perspective se poate lesne constata ca si in cazul raspunderii sociale
putem vorbi atat despre responsabilitate, cét si despre raspundere, desi in literatura
de specialitate mai mult se tine a se mentiona corelatia existentd intre termenii re-
spectivi in sensul rdspunderii sau responsabilitdtii juridice. Argumente in acest sens
vom aduce in cele ce urmeaza.

Asa cum am mentionat, in literatura de specialitate de multe ori se duc discu-
tii, chiar contradictorii, referitoare la notiunile de ,responsabilitate” si ,,raspundere
juridica“s.

Unii autori identificd raspunderea cu responsabilitatea, pe cind altii considera
raspunderea juridica o forma a responsabilitétii, deci aceste doud notiuni ar repre-
zenta fenomene interconexe. Aceastd legatura reciprocéd se materializeaza in aceea
cd responsabilitatea dd nastere raspunderii, intrucét, conform opiniei acestor autori,
ultima nu este decat o manifestare specific a celei dintéi.

Totusi, nu putem face abstractie de faptul ca, desi este dominant termenul
sraspundere®, in literatura juridica se foloseste, cu aceeasi valoare si sens, termenul
~responsabilitate®.

In acest sens vom exemplifica prin cunoscuta monografie a lui Mihai Eliescu
»Raspunderea civila delictuald®, una dintre sectiunile céreia este intitulatd ,Raportul

5 Dictionarul Explicativ al Limbii Romane. Bucuresti, 1998, p. 889
6 A se vedea: Gh. Avornic. Teoria generald a dreptului. Chisindu, 2004, p. 485
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dintre raspunderea contractuald si cea delictuald. Problema cumulului celor doua
responsabilitdti“’.

Daca in acest caz se pare cd termenul ,responsabilitate este folosit ocazional
si cu totul in subsidiar, in alte lucrari el apare dominant in titluri, ca: ,,Respon-
sabilitatea functionarilor de stat®, ,Responsabilitatea penald a functionarilor de
stat®,,,Responsabilitatea disciplinarad a functionarilor de stat®. Din acest context se
desprinde ideea cé acest termen este folosit ca sinonim cu cel de rdspundere®. Cu
sigurantd, acest lucru nu este deloc intamplator. Toate isi au sorgintea in responsabi-
litatea si raspunderea sociald in general, bineinteles, cu toate formele ei existente.

Mircea Costin, in lucrarea ,,Raspunderea juridicd®, foloseste la un moment dat
termenul de responsabilitate, in general, si pe cel de responsabilitate civild, in special®.
Alci este certa identificarea responsabilitatii cu raspunderea.

Si in alte domenii ale culturii termenul de responsabilitate ia locul celui de
raspundere, spre exemplu in monografia lui Radu Sommer ,,Autonomie si respon-
sabilitate in artd .

Dictionarul explicativ al limbii roméne confirmé deopotrivé termenul de raspun-
dere si pe cel de responsabilitate, dindu-le aproape acelasi inteles. Numai ca atunci
cand explicd cuvantul ,,raspundere” dictionarul precizeaza in plus ca, in sens juridic,
acesta semnificd ,,consecinta rezultata din neindeplinirea unei obligatii legale®. Astfel,
DEX-ul confirma ca responsabilitatea consta in obligatia de a efectua un lucru, de
a raspunde, de a da socoteald de ceva, de a accepta si a suporta consecintele, dind
in fine un sinonim pentru responsabilitate — pe cel de raspundere'’. Deci, putem
constata ca la un moment dat si DEX-ul identificd responsabilitatea cu raspunderea
sau, invers — raspunderea cu responsabilitatea.

Dacé vom trece la explicatia termenului de raspundere, constatim c&, conform
aceluiasi DEX, raspunderea presupune: faptul de a raspunde, obligatia de a raspunde
de indeplinirea unei actiuni, sarcini; responsabilitate’?. in principiu, DEX-ul nu ne
duce decat la concluzia céd responsabilitatea si rdspunderea pot fi considerate si sino-
nime. Totusi, aceastd identificare este acceptabild atita timp cat nu se scot la lumina
elementele distincte ale lor. Considerdm cé responsabilitatea este ceva care existd sau
cel putin ar trebui sa existe intotdeauna, iar raspunderea ar veni ca o consecintd fireascd
a neexecutdrii sau executdrii necorespunzatoare a unei obligatiuni de orice natura.

Un lucru e cert: toti autorii care pun semnul egalitatii intre responsabilitate si
raspundere isi justifica alegerea prin sensul atribuit acestor doua notiuni de cétre
Dictionarul explicativ al limbii romane.

7 A se vedea: M. Eliescu. Raspunderea civild delictuald. Bucuresti, 1972, p. 60

8 A sevedea: Gh. Mihai, R. Moticd. Fundamentele dreptului. Optima justitia. Bucuresti, 1999,
p. 109

9 A se vedea: M. Costin. Rispunderea juridica. Cluj-Napoca, 1974, p. 20

10 A se vedea: R. Sommer. Autonomie si responsabilitate in artd. Bucuresti, 1963, p. 50

11 Dictionarul Explicativ al Limbii Roméne. Bucuresti, 1998, p. 919

12 Dictionarul Explicativ al Limbii Roméne. Bucuresti, 1998, p. 891
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Deci, dupad cum vedem, libertatea fara responsabilitate nu poate exista, dupa
cum responsabilitatea este ineficienta fara raspunderea juridica.

Pe de alta parte, responsabilitatea si raspunderea juridica sunt inerente existentei
Statului si Dreptului atat pe plan intern cat si pe plan extern.

Statul in care nu functioneaza institutiile cu responsabilitatifsi raspundere este
condamnat la anarhie si la pieire, iar garantarea si ocrotirea drepturilor este for-
mala.

In orice Constitutie, conceptele de garantare, ocrotire, asigurare sunt foarte des
folosite. Potrivit art. 12 din Declaratia Drepturilor Omului si Cetdteanului (1789)
»garantarea drepturilor omului si ale cetateanului necesita o forta publica; aceasta
fortd este deci creata in avantajul tuturor si nu spre folosinta proprie a celor caror
ea le este incredintatd“. Or garantarea, ocrotirea, asigurarea ar fi concepte lipsite
de continut si eficientd daca aceasta forta publica nu ar actiona in limitele unor
alte concepte constitutionale, respectiv responsabilitate, raspundere si constrangere
juridicd. De aceea, socotim ca studierea institutiilor responsabilitatii si raspunderii
juridice este necesara si de ,mare actualitate®.

In lipsa unei teorii generale asupra responsabilitatii, precum si a folosirii ambigue
a notiunilor de ,responsabilitate®, ,raspundere® si ,constrangere®, vom face cateva
consideratii, incercdnd sd limurim continutul acestor concepte spre a verifica daca
au acelasi inteles, iar daca nu care ar fi semnificatiile si utilitatea fiecdreia dintre
ele. Celebrul dictionar , Larousse® de exemplu consemneaza pentru termenul de
~responsabilitate“ mai multe sensuri: ,Obligatia de a repara daunele altuia, cauzate
de el insusi ori de catre o persoand care depinde de el sau, de un animal ori un lu-
cru aflat in paza sa; obligatia de a suporta pedeapsa prevazuta pentru infractiunea
comisd; capacitatea de a lua o decizie fara avizul prealabil al autoritatii superioare —
necesitatea pentru un ministru de a-si abandona functia atunci cdnd parlamentul ii
refuza increderea responsabilitatea colectiva — faptul de a considera pe toti membri
unui grup ca responsabili solidari pentru actul comis de cétre unul din membrii
grupului® Din aceastd definitie desprindem ideea cd responsabilitatea constituie o
obligatie impusa sau recunoscutd de lege, persoanei private sau publice, de a face
ori de a da socoteala pentru ea sau pentru altul aflat in grija sa, ceea ce presupune
o garantie a responsabilitatii.

Totdeauna, observam cé responsabilitatea are caracter general declarativ, dar
socotim cd, in mod gresit, in aceastd definitie, se aratd céd responsabilitatea operea-
zd dupa sdvarsirea faptului declansator al acesteia, si in baza unei actiuni a celui
vdtamat.

Acelasi dictionar pentru termenul de ,,responsabil“ consemneazd doud sensuri:
»Cel care trebuie sd raspundd®, sé fie garantat pentru propriile sale actiuni sau ale altuia
pe care le determind; persoana care are capacitatea de a lua decizii, dar care trebuie
sa dea socoteald unei autorititi ,superioare sau celor care i-au acordat mandatul. Se
observd prin urmare ca responsabilitatea este anterioara rdspunderii care este de fapt
o materializare a responsabilitatii in cadrul unei proceduri prevazute de lege.
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In dictionarul enciclopedic roman, termenul de ,,raspundere” nu figureazi ca
atare, fiind semnalat numai intr-una din formele sale particulare ,rdspunderea
materiala a angajatilor®, iar termenul de ,responsabilitate” este definit ca o ,,conse-
cinta a nerespectdrii unei obligatii care consta in indatorirea de a repara prejudiciul
cauzat si cdnd este cazul de a suporta o sanctiune®. Aceasta definitie, situeaza in
mod eronat ,responsabilitatea ca fiind ulterioara faptului, respectiv ca o consecinta
a nerespectarii unei obligatii. Noi credem ca aceastd definitie este mai aproape de
conceptul de ,raspundere” decét de ,,responsabilitate.

»Obligatia® generica din aceasta definitie — care nu este altceva decat respon-
sabilitatea — este anterioara faptei, fiind prevazuta mai intdi in lege. De remarcat ca
prin formularea data, insusi sensul si continutul juridic al termenului, este prezentat
incomplet, unilateral, privit numai din perspectiva incalcérii, nu si a respectarii —
chiar impuse — a normei juridice; ca i cum responsabilitatea ar fi un fenomen, care
intervine intotdeauna ,,post factum®, un factor care actioneazd numai pe tdrdmul
raului deja infaptuit (consecinta a nerespectérii unei obligatii) si nu un fenomen care
in primul rand vegheaza curent si permanent la respectarea normelor si raporturilor
sociale in conditiile functionalitatii lor normale.

Intr-o lucrare de drept civil francez din perioada interbelici, gisim o explicatie
etimologica a notiunii de responsabilitate precizandu-se ca termenul cuprinde la-
tinescul ,,spondeo®, ceea ce in contractul verbis din vechiul drept roman semnifica
legarea solemnd a debitorului fatd de creditorul sdu, pentru a executa o anumita
obligatie asumata prin contact.

In Institutiile lui Gaius se arata ca o obligatie verbis se incheia solemn printr-o

intrebare si an raspuns precum: — ,,Fagaduiesti tu solemn cé vei da?“ (Dari spon-
des) — , Fagaduiesc solemn!“ (Spondeo); — ,Vei da?“ — ,Voi da!“; — ,,Promiti?“
— ,Promit!; — ,Te legi?“ — ,Mad leg!“; — ,Promiti cu bund credintd?“ — ,,Promit
cu buna credinta!; — ,\Vei face?” — ,Voi face!“".

In limba latind, ,,spondeo*, ,,respondeo*, ,,sponsum®, ,,sponsa®“, ,,sponsio” inseamna
a promite, a se obliga fatd de zei.

De fapt, termenul ,,responsabilitate” include doua cuvinte latine: verbul ,,spondeo,
care inseamnd a promite solemn, a garanta, a raspunde pentru cineva si substan-
tivul ,,res, care inseamnd lucru, motiv, cauza, realitate, afacere, chestiune, interes,
avantaj etc.".

Desprindem de aici concluzia ca notiunea de responsabilitate juridicd inseamna
legatura stabilitd printr-o promisiune solemna sau prin lege de a face sau a nu face
ceva, ori de a suporta ceva intr-o afacere, chestiune, lucrare, realitate etc, ca urmare
a incélcarii unor obligatii anterioare.

In literatura de specialitate, opiniile cu privire la responsabilitatea juridica sunt
diferite. Alessandra Levi arata ca responsabilitatea juridica nu este altceva decat

13 Gaius. Institutiunile (sub redactia lui Aurel N. Popescu). Bucuresti, 1982, p. 220
14 Larousse de la langue Francaise: ,Lexis“ Paris: Larousse, 1979, p. 1692
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obligatia subiectului de a indeplini o datorie (o obligatie) care inlocuieste o obligatie
anterioard ce nu a fost indeplinitd®.

Decenciere-Ferrandiere aratd cd ,responsabilitatea poate fi definitd ca un an-
samblu de obligatii care se nasc in sarcina unui subiect din cauza faptului, actiunii
sau omisiunii celui caruia ii este imputabil. Cand aceste obligatii sunt sanctionate
prin dreptul existent pozitiv, responsabilitatea este juridicd, iar in celelalte cazuri
responsabilitatea este numai morald“’®. Intr-o alt3 opinie, responsabilitatea ar fi un
raport juridic de constrangere avand ca obiect sanctiunea juridicd".

Dupa alti autori, responsabilitatea este o forma de reactie sociald, de represiune,
venind din partea societatii pentru unele actiuni reprobabile imputabile persoanei.
Bineinteles, este vorba de o reactie institutionalizati si organizatd numai de o lege
in limitele si pentru faptele sau actele previzute de lege'®.

De asemenea, in opinia majoritard a autorilor ,responsabilitatea® este definita
prin intermediul categoriei de ,,obligatie®, respectiv obligatia de a suporta o privatiune
ori de a repara un prejudiciu®.

Astfel, prof. I. Oancea priveste responsabilitatea penala in sensul de obligatie a
celui care a savarsit o fapta ilicita de a suporta sanctiunea juridicd, precum si ca pe
un raport juridic, fard a opera o distinctie intre elementele de continut ale acestuia
si norma juridica insesi®. I. Iovanas, intelege responsabilitatea juridica drept ,,0 ex-
presie a condamnarii de catre stat a unei conduite ilicite care consta intr-o obligatie
de a suporta o privatiune.

Alti autori apeleaza pentru definirea raspunderii juridice la categoria de situatie
juridicd . Este de observat ca definitiile expuse au o trasaturd comuna in sensul cd
toate considera responsabilitatea ca o obligatie de suportare a unei sanctiuni juri-
dice, ceea ce este discutabil; dupa pérerea noastrd, sanctiunea nu reprezinta decat
un instrument de realizare a responsabilitatii juridice®’. Este adevarat principal, dar
mai sunt si altele.

Tot in sensul celor de mai sus, al depésirii conceptiei potrivit careia responsa-
bilitatea juridicd constituie doar o obligatie de suportare a unei sanctiuni juridice,
este si parerea prof. Mircea Costin, care sustine ca responsabilitatea juridica isi are
temeiul in faptul ilicit si reprezinta un complex de drepturi si obligatii care formeaza

15 A se vedea: Al. Levi. Teoria generale del diritto. Padova, 1967, p. 389

16 A se vedea: A. Decenciere-Ferrandiere. La responsabilite des Etats a raison des dommages
subis par des etrangers. Paris, Rousseau, 1925, p. 11.

17 A se vedea: Gh. Bobos. Teoria Generald a Statului si Dreptului. Bucuresti. 1983, p. 264

18 A se vedea: S. Popescu. Fundamentul responsabilitatii juridice. referat prezentat la a X-a editie
a zilelor juridice romano-franceze din 05.06.1996

19 A se vedea: A. Iorgovan. Drept administrativ. Tratat elementar. Bucuresti, 1993, p. 175

20 A se vedea: I. Oancea. Notiunea raspunderii penale. Analele Universitatii Bucuresti, seria
Stiinte Sociale si Juridice nr. 6/1959, p. 133

21 A se vedea: L. Barac. Citeva consideratii cu privire la definirea raspunderii juridice. Revista
Dreptul nr. 4/1994, p. 40
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un raport de constrangere, ce apare intre Stat ca unicul subiect activ si autorul faptei
ilicite, ca subiect pasiv.

Desi constituie un progres fata de celelalte definitii, nu putem trece cu vederea
unele imprecizii, in sensul cd nu face distinctie intre responsabilitate, raspundere si
constrangere, responsabilitatea fiind redusa la raportul juridic de constrangere, or.
dupéd cum vom incerca sd demonstrdm, intre acestea exista deosebiri de esentd. De
asemenea, este discutabild reducerea responsabilitatii numai la autorul faptei ilicite,
precum si numai la raportul dintre stat si persoana.

Intr-un dictionar francez de drept, Max Legrand trateaza responsabilitatea ju-
ridicd sub trei forme:

— responsabilitatea penald care este definitd ca o institutie juridicd guvernatd
de mai multe principii;

— responsabilitatea civila pe care o defineste ca o obligatie ce ne este impusa de
lege de a raspunde de pagubele pe care noi le-am cauzat;

— responsabilitatea functionarilor publici si ministeriali definita ca fiind respon-
sabilitatea civila speciala a acestora. Indiferent de unele neclaritati, retinem ca
autorul se refera nu la o simpla obligatie ci la o institutie juridica guvernata
de mai multe principii.

Analizand diferitele forme ale responsabilitatii juridice din toate domeniile
dreptului, ajungem la constatarea cé responsabilitatea juridicd reprezinte mai mult
decét un complex de drepturi si obligatii corelative, cum sustine un autor??, dupa
pérerea cdruia rdspunderea juridica este ,institutia“ ce cuprinde ansamblul nor-
melor juridice care vizeaza raporturi ce se nasc in sfera activitatii desfasurate de
autoritdtile publice in temeiul legii, impotriva tuturor acelor care incalcd sau ignora
ordinea de drept, in scopul asigurarii respectarii si promovarii ordinii publice si
binelui public®. Si aceastad definitie, intr-adevar mai completd, pune in mod gresit
semnul egalitdtii intre responsabilitate §i rdspundere, aspect la care ne vom referi
pe larg in cele ce urmeaza.

Din practicd observam ca sunt cazuri cind subiectul, desi responsabil declarat
de lege, nu raspunde, deoarece fapta prejudiciabila nu este cunoscuté de cei in drept,
sau partea vatdmatd nu vrea sa reclame, ori a intervenit prescriptia etc. De exemplu,
in cazul cind Statul, desi a plétit particularului daune cauzate de greseala functio-
narului public, apreciind cd este in interesul serviciului (fiind un risc al serviciului),
nu-1 actioneazd ,in regres“ pe functionarul vinovat si evident, acesta nu raspunde,
desi este responsabil pentru fapta respectivi. In astfel de situatii, mai putem vorbi
de raspunderea juridica a acestui functionar? Noi credem ca nu. Dar cdnd suntem
in prezenta unui caz concret, in care la plangerea partii vitamate instanta a stabilit
despagubirile ce le acorda, precum si eventual o sanctiune pentru functionarul X?
Consideram cd de-abia acum cand instanta a stabilit rdspunderea lui X fata de Z. ne

22 Idem, p. 41
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aflam in fata raspunderii juridice a functionarului X, deci a responsabilitatii materia-
lizate de autoritatea competentd. Sa presupunem cé X,in pofida hotararii judecatoresti
definitive de stabilire a raspunderii, refuza si-si execute obligatiile ce-i revin din aceasta
hotirére in cazul Y. Intr-o astfel de situatie, va trebui s se apeleze la constrangerea
lui X, prin executarea silitd. pentru realizarea raspunderii, uzdnd de forta Statului,
caz in care avem de-a face cu raspundere infaptuitd prin constrangere.

Observiam deci, ca orice om liber si stapan pe faptele sale are intotdeauna res-
ponsabilitate, dar raspunderea efectiva nu o are decat in cazuri concrete, stabilitd pe
baza legii de cdtre instanta sau autoritatea administrativa competentd dupd caz. in
practica, instanta de judecata sau autoritatea administrativd, atunci cand aplica legea
in cazul concret, stabileste mai inainte dacd subiectul are responsabilitate si numai
dupd aceea verifica dacd acesta rdspunde pentru fapta respectivd in imprejurdrile
date, ceea ce invedereaza inca o datd diferenta dintre responsabilitate si raspundere.
De exemplu, in dreptul administrativ, in vederea tragerii la raspundere pentru o
faptd a sa (greseald personald sau de serviciu) trebuie mai intéi sd se verifice daca
persoana este sau nu functionar public si dacd prin lege i s-a declarat si delimitat
responsabilitatea, respectiv competenta de a raspunde, adica:

— dacd la data faptei ocupa legal functia publici;

— dacd faptul sau actul administrativ au fost savarsite in executarea atributiilor
sale legale de serviciu sau in legatura cu serviciul;

— dacd existd temei legal, deci un act normativ prin care acesta este declarat
responsabil pentru faptele sale.

Dupa aceasta prima etapa de stabilire a existentei responsabilitatii, in cazul in
care se vizeazd raspunderea functionarului public, se verifica daca existd vreo cauza
care o inlaturd (rdspunderea) ca de exemplu: cazul fortuit, constrangerea, starea de
necesitate etc.?. In situatia in care nu existd nici o cauzd de inldturare a rdspunderii,
urmeaza stabilirea vinovatiei, respectiv a greselii personale de serviciu, determinarea
prejudiciului si, in final, a raspunderii concrete prin actul autoritatii administrative
sau hotaréare judecdtoreasca.

Analiza si sinteza diverselor definitii ale responsabilitatii juridice a permis prof.
V. Gutuleac s constate ca responsabilitatea juridica a functionarului de stat, ca su-
biect al administrarii in domeniul combaterii contraventionalitatii, poate fi definita
ca o atitudine constienta si deliberatd de asumare de catre individ a unor raspunderi
si riscuri fata de modul de onorare a obligatiilor potrivit functiei de stat detinute,
excluderea abuzului de drepturi oferite, conformarea regulilor de conduita, stabi-
lite in domeniul serviciului ce tine de contracararea fenomenului contraventional,
contributia constienta la atingerea scopului ce std in fata organului de stat in care
el detine functia®.

23 A se vedea: Al Ionitd. Drept administrativ. Bucuresti, 1996, p. 187
24 A se vedea: V. Gutuleac. Tratat de drept contraventional. Chisinau, 2009, p. 129

85



Pronind de la continutul acestei definitii prof. V. Gutuleac evidentiazd, dupa pa-
rerea noastra forte clar elementele responsabilitatii, care pot fi repartizate schematic
in felul urmator: 1) determinarea si reglementarea statutului administrativ-juridic
al functiei de stat (obligatiile, drepturile, exigentele fata de individul care va ocupa
aceastd functie) —> 2) incadrarea in modul stabilit de legislatie a individului in functia
de stat —> 3) constientizarea si perceperea de catre functionarul de stat a obligatiilor
si drepturilor potrivit functiei, a altor cerinte, inaintate fatd de functionarul de stat
—> 4) autoangajarea liber consimtita de a actiona in modul corespunzitor —> 5)
executarea constientd si prin autoconstringere a obligatiilor, conformarea regulilor de
conduitd a functionarului de stat —> 6) reactia administratiei organului statal la starea
de conformare a functionarului fata de exigentele serviciului respectiv prin aplicarea
diverselor forme de convingere (incurajarea, stimularea morald sau materiald etc).

Deci, aparitia responsabilitatii juridice a functionarului de stat coincide cu mo-
mentul aparitiei capacitatii administrativ-juridice a individului ca subiect al admi-
nistrarii. Ultima este determinata de procedura stabilita de incadrare in serviciul de
stat si apare odata cu investirea in functia respectiva. Din acest moment volumul de
obligatii si drepturi constitutionale ale individului, ca cetitean al Republicii Moldova,
se completeaza cu volumul de obligatii si drepturi potrivit functiei detinute.

Din momentul investirii in functia de stat, persoana respectiva este parte a ra-
portului administrativ-juridic de conformare cerintelor inaintate fata de functionarul
de stat. Acest raport insd nu trebuie confundat cu ,responsabilitatea juridica“. Ra-
portul administrativ-juridic de conformare apare odata cu obtinerea fortei juridice
a normei administrativ-juridice (ordinul de investire in functie), insa acest fapt este
doar o componenta a definitiei de responsabilitate juridica (responsabilitatea juridica
staticd — posibilitatea abstractd de realizare a acestei norme). Fundamentul faptic al
responsabilitatii juridice il constituie comportamentul pozitiv al functionarului public,
care contine toata componenta unei fapte licite: investirea legald in functia de stat;
constientizarea normelor juridice de citre functionarul de stat; acceptarea individuala
a actelor normative ce reglementeaza activitatea lui; actiunile (inactiunile) functiona-
rului de stat privind conformarea cu prescrierile actelor normative respective.

In ceea ce priveste responsabilitatea in dreptul contraventional, din momentul
obtinerii fortei juridice a unei legi contraventionale, intre functionarul organului
executiv al statului si stat apare un raport juridic de conformare, care determina
responsabilitatea juridica a lui, constind in:

— congstientizarea normelor juridice respective;

— obligatia de a se conforma personal regulilor de conduita, stabilite prin aceasta

lege;

— participarea activa la organizarea realizdrii (executdrii) prevederilor normelor

juridice respective;

— participarea nemijlocita la activitatea de prevenire si combatere a contraven-

tiilor, de lichidare a cauzelor si conditiilor contraventionalitatii®.

25 Idem, p. 130
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Starea responsabilitatii juridice a functionarului de stat. ca subiect al administra-
rii in domeniul combaterii contraventionalitatii (atitudinea reald fata de prevederile
normelor juridice contraventionale si rezultatele concrete) va determina necesitatea
aplicdrii fatd de el a uneia dintre formele constringerii statale — raspunderea juri-
dica.

Responsabilitatea celorlalti subiecti ai dreptului contraventional, pasibili de a fi
subiecti ai raspunderii contraventionale, survine odatd cu aparitia raportului juridic
de conformare si constd in obligatia lor de a se conforma regulilor de conduitd in
societate, stabilite si protejate de normele juridice contraventionale din momentul
obtinerii fortei juridice.

Observam cd, in acest caz, temeiul rdspunderii juridice administrative a acestui
functionar public, este actul autoritatii administrative sau hotararea judecatoreasca
datd in cauza, inclusiv actul sau faptul juridic savarsit, cauzator de raspundere.

Din cele de mai sus rezulta, prin urmare, ca responsabilitatea juridica este o
institutie de drept prin care legiuitorul exprima vocatia la raspundere juridicd a unor
persoane®, pentru eventualele fapte si acte juridice savarsite direct sau indirect, prin
alte persoane, ori prin lucruri aflate in administrarea lor. Referindu-ne la dreptul
public, responsabilitatea este institutia juridica prin care orice persoand de drept
public este declarata de legiuitor ca potential raspunzétoare pentru anumite fapte si
acte juridice ce le poate sdvérsi in elaborarea, organizarea, executarea, respectarea
legii si infaptuirea justitiei, personal sau prin alte persoane ori prin lucruri aflate
in administrarea sa. Spre deosebire de responsabilitate (care este o raspundere in
abstract, o capacitate, o vocatie la raspundere), raspunderea juridica este raspunderea
concreta stabilitd dupa o anumitd procedura de autoritatea competenta (instantd sau
autoritatea administrativa) finalizata intr-o sanctiune insotita sau nu de anularea
actului ilegal, restabilirea situatiei anterioare, fixarea despdgubirii pentru actul sau
faptul ce a cauzat daunele constatate, luarea mésurilor de siguranta aplicate sau
acordate conform unei proceduri previazute de lege.

Desi nu ne-am propus sa facem o comparatie sub toate aspectele intre res-
ponsabilitate si raspunderea juridicd, mai addugdm la cele de mai sus ideea cé res-
ponsabilitatea juridicd izvoraste din Constitutie si legile date in baza acesteia si se
fundamenteazd numai pe acestea , pe cdnd raspunderea juridica isi are sursa in
hotararea instantei judecatoresti sau in actul autoritatii administrative de stabilire
a acesteia care, evident si acestea trebuie sd fie conform legii.

Responsabilitatea juridica se declara de lege, spre deosebire de raspunderea
juridica, care se stabileste de instanta sau autoritatea administrativa competenta.

26 Sensul conceptului de ,persoana“ folosit in aceastd definitie este acela de persoand fizicd,
persoand juridicd, indiferent ca este de drept public sau privat. Rispunderea penald se deose-
beste clar de responsabilitatea penald, imputabilitate, culpabilitate si raportul juridic represiv,
reprezentdnd numai consecinta juridicd a sdvarsirii faptei penale de catre infractor®, arata
Narcis Giurgiu, in Raspunderea si sanctiunea de drept penal, Editura Neuron, Focsani-1995,
p- 17.
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A declara responsabilitatea prin Constitutie si lege fara a reglementa, concomitent,
modul de transformare a acesteia in raspundere si de infaptuire concreta a raspun-
derii, inseamna a o lipsi de continutul ei juridic, iar partea vatamata de posibilitatea
realizdrii dreptului ei.

Simpla prevedere si reglementare prin Constitutie si lege a responsabilitatii ju-
ridice nu echivaleaza cu despagubirea sau garantarea despagubirii partii vatamate.
Nestabilirea de legiuitor a organelor competente si a procedurii de transformare a
responsabilitatii in raspundere, precum si modul de inféptuire a acesteia, face inactiva
responsabilitatea juridica, instituitd direct sau indirect de Constitutie.

Orice persoand de drept public poate fi responsabila penal, civil sau admi-
nistrativ, pentru faptele sale, dar nu pentru toate acestea raspunde; spre exemplu,
raspunderea juridicd a functionarului public poate fi inlaturata din lipsa de probe,
sau indeplinirea termenului de prescriptie, de inactiunea pértii vitimate, ori de
cazul fortuit etc. Responsabilitatea juridica are caracter general ipotetic, pe cand
de raspundere juridicd putem vorbi numai in cazul concret dupé ce aceasta a fost
stabilitd de autoritatea competenta.

Responsabilitatea juridica este anterioara faptei savarsite, spre deosebire de
raspundere care apare numai dupé producerea faptului sau actului juridic generatori
Réspunderea se stabileste de catre autoritatea competenta, ulterior responsabilitatii,
respectiv dupd savarsirea faptei, iar constrangerea administrativa intervine numai
atunci cand raspunderea nu se realizeazd de bund voie. Dupa unii autori, respon-
sabilitatea este legatd de dimensiunea ,internd a agentului, pe cand raspunderea
de dimensiunea ,externd” a acestuia. Raspunderea este un efect al responsabilitatii
agentului (persoana publica, functionar public, persoana privatd), pentru fapta ge-
neratoare de raspunderea Constrangerea administrativa este o infaptuire cu forta
a raspunderii juridice. Si din punctul de vedere al efectelor juridice, sociale si chiar
economice existd deosebire intre responsabilitate si raspundere juridica. Simpla de-
clarare a responsabilitatii juridice nu este suficienta pentru reglementarea relatiilor
sociale. Aceasta, pAnd nu se materializeazd in rdspundere concretd, nu produce efecte
juridice, economice, sociale, avand doar un caracter preventiv, pe cdnd raspunderea
juridica concretizata presupune in mod obligatoriu efecte juridice, sociale, economice,
cu caracter preventiv, reparatoriu, educativ si constrangdtor.

In literatura juridicd se foloseste termenii de ,temei“ sau ,,fundament® al res-
ponsabilitdtii. Singurul temei al responsablitatii juridice este legea.

Responsabiliiaiea juridica are mai multe forme de existenta respectiv: penala,
civild, administrativa, constitutionald etc.

Temeiul responsabilitétii juridice il constituie o suma de principii de drept,
general valabile pentru toate formele de responsabilitate juridica. Daca la principiile
generale se mai adauga spre reglementare si altele specifice unor ramuri de drept,
vom obtine responsabilitatea juridica specifica ramurii respective.

Principiile sunt ideile de baza general valabile ce se regasesc in normele care
reglementeazi institutiile dreptului.
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Un prim principiu general al responsabilitétii juridice ii constituie principiul
legalitatii responsabilitatii juridice; acesta presupune:

— recunoasterea ca valori supreme a drepturilor si libertatilor cetdtenesti, a
dreptatii in primul rand, prin Constitutie, si apoi prin legi organice, ordinare
si acte normative emise in baza acestora;

— prevederea si garantarea prin lege de catre stat, a organelor, procedurilor si
mijloacelor efective de prevenire, educare si reparare a oricarei incélcari a
drepturilor, libertatilor si intereselor legitime ale omului.

Exercitarea de cdtre stat a constrangerii a inlocuit demult principiul barbar al
razbundrii si al ,,dreptului individului de a-si face dreptate singur®, cu imputernicirea
si obligarea exclusiva a statului de a infaptui actul de dreptate. Dacia nu se prevad si
precizeaza responsabilitdti in lege, este evident ca acestea nu existd (nullum crimen
sine lege si nullum poena sine lege). Dar nu este suficienta prevederea responsabilitatii
iln lege dacd nu se reglementeaza si asigurd toate conditiile pentru transformarea
acesteia in raspundere. Asa cum rezultd din art. 3 al Declaratiei Universale a Drep-
turilor Omului, orice fiinta umand are dreptul la securitatea sa, si Statul obligatia
sa i-o asigure;

— accesul liber la justitie este un drept fundamental legiferat de Constitutie, iar
prin alte legi s-au prevazut dispozitii pentru asigurarea infaptuirii acestuia,
printre care sunt si cele care reglementeazd responsabilitati pentru anumite
organe de a-1 asigura, precum si responsabilitatile pentru cei predispusi a-1
incalca.

Egalitatea in drepturi constituie un al doilea principiu important al responsa-

bilitatii juridice, care presupune ca:

— toti oamenii sunt egali in fata legii si a autoritétilor publice, in sensul ca sunt
si trebuie sd fie la fel de responsabili juridic;

— nu trebuie sd existe privilegii sau discriminari in fata responsabilitatii juri-
dice pentru nici o persoana si nici pentru organele statului sau orice fel de
functionari publici;

— nimeni nu este mai presus de lege, toti sunt responsabili in fata si in conditiile
legii, indiferent cd sunt sau nu autoritéti publice;

— criteriile generale de individualizare sau cauzele de inlocuire, inldturare, agra-
vare ori atenuare a responsabilitétii juridice nu pot fi deduse din ratiuni de
ordin politic, national, etnic, rasial, religios etc, ele trebuie stabilite prin lege,
in mod egal pentru toti.

Un alt principiu il constituie cel al personalitétii, in sensul cd se declard res-
ponsabila persoana fizicd sau juridica, care a sdvarsit fapta sau actul juridic; de la
acest principiu existd si unele exceptii dar numai cele previzute de lege (de exemplu,
responsabilitatea pentru fapta altuia sau pentru fapta lucrului, iar a autoritatii sau
institutiei publice pentru fapta functionarului sau etc).

Principiul libertatii de vointd, a actiunii ori inactiunii, constituie un alt prin-
cipiu al responsabilitaiii juridice. Nu poate exista responsabilitate daca nu exista
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libertate de a alege comportarea care ar evita responsabilitatea. Responsabilitatea
juridicd trebuie sa existe numai atunci cand subiectul, de buna voie, a ales conduita
contrard normei juridice. In acest sens, este valabild maxima ,,Cu cat libertatea este
mai mare, cu atat responsabilitatea creste®. Deci, spatiul raspunderii este coextensiv
cu cel al libertatii.

Un alt principiu general al responsabilitatii juridice il constituie principiul uma-
nismului. Umanismul dreptului presupune o ierarhizare facuta de legiuitor a elemen-
telor — scop ale responsabilitatii juridice, prin punerea accentului in primul rind
pe prevenire, apoi reparare si in ultimul rdnd pe represiune, ideea principald fiind
de protectie, ocrotire si educare. Acest principiu trebuie avut in vedere nu numai la
reglementarea responsabilitatii juridice, ci si in stabilirea procedurilor si a cauzelor
de inlaturare, agravare i atenuare a acesteia.

Principiul concordantei intre drepturi si obligatii, intre putere si responsabilitate.
Nu poti face responsabild o persoanad decat numai pentru ceea ce aceasta putea si
era obligatd sd facd, dar nu a facut. Dupd sociologi, conflictele intre oameni sunt
manifestari ale ,,neintelegerilor asupra naturii obiectului, scopului sau mijloacelor
de satisfacere a intereselor lor, divergente care, in ultima instanta sunt de ordin mo-
tivational. Sensul autentic al actelor umane nu poate fi dezvaluit fard cunoasterea
mobilului si motivelor generatoare, in raport de care se stabileste si responsabilitatea.
In acest sens, pledeazi si ideea dupa cum, nevoile l-au format pe om ca fiinta sociald
si il fac sa existe si sd se dezvolte in continuare.

Pe de alta parte, nu poate fi realizat un drept, dacd nu este reglementatd o
obligatie corelativd acestuia pentru o altd persoana, situatie iin care nu am putea
vorbi de responsabilitate. De asemenea, nu poate fi infaptuita responsabilitatea unui
functionar sau a unei autorititi publice ,,daca acestia nu au puterea, respectiv com-
petenta prevazuta de lege sa prevind si inlature fapta generatoare de raspundere. Spre
exemplu, apreciem ca este incorect sa-1 faci responsabil pe seful nemijlocit (functio-
nar public), de greselile subordonatilor sai, daca acesta nu dispunea de instrumente
juridice legale (putere, sau cu alte cuvinte autoritatea institutionald) pe care sa le fi
folosit pentru prevenirea sivarsirii unor fapte ilegale de citre subordonati. In poli-
tie, in prezent sunt astfel de cazuri, ciAnd puterea este concentratd exclusiv in mana
sefului de unitate, iar pentru greselile cadrelor sunt sanctionati de regula sefii de
birouri, servicii, in conditiile in care acestia, nefiind investiti cu suficiente drepturi
de sanctionare sau recompensare a subordonatilor, nu pot efectiv sa prevind evolutia
negativa a abaterilor desi cunosc cel mai bine cauzalitatea acestora. De aceea, este
necesar sd existe intotdeauna un echilibru intre puterea materializata in autoritatea
institutionald a functionarului public si responsabilitatea acestuia.

Principiul existentei si dezvoltérii sociale impune satisfacerea nevoilor sociale
obiective care se realizeazd prin definirea si instituirea responsabilitatii, precum si
prin transformarea acesteia in raspundere concreta, a cérei realizare se face si prin
forta de constrangere a Statului dupé caz. Scopul Statului si in mod deosebit al ad-
ministratiei publice este satisfacerea nevoilor sociale obiective, pe baza principiilor
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serviciilor publice si al solidaritétii sociale. De aceea, serviciile publice, intr-o buna
administratie, trebuie sa functioneze astfel incat sa nu aduca pagube vreunei per-
soane; in cazul in care s-a adus o paguba unei persoane de catre serviciul public,
statul trebuie s-o repare, deoarece, conform principiului solidaritétii sociale, Statul
si-a asumat aceasta responsabilitate prin ratiunea sa de a fi.

»Astfel putem socotim ca temeiul responsabilitatii juridice il constituie legea
si principiile de drep ce stau la baza acesteia, in timp ce fundamentul raspunderii
juridice este altul. Dupd pérerea noastrd, temeiul raspunderii juridice il constituie
trei elemente cumulative:

a. savarsirea actului sau faptului generator de resposabilitate care poate fi: infrac-
tiune, delict, cvasidelict, abatere disciplinard, administrativa, contraventie, act
administrativ ilegal si chiar legal in anumite cazuri prevazute de lege etc;

b. legea care reglementeaza responsabilitatea juridica, procedura infaptuirii
acesteia, organele abilitate si actele sau faptele generatoare;

c. hotararea judecatoreascd sau actul autoritatii publice imputernicite de lege
prin care s-a stabilit si infaptuit iin concret raspunderea juridicd a persoanei
fizice sau juridice (de drept public sau privat).

Nereglementarea responsabilitatii administrative atrage, multiple consecinte
negative. Astfel, in lipsa responsabilitatii declarate si delimitate de legiuitor, la cei
chemati sd administreze se naste ideea ca actele functionarilor publici, oricat de
abuzive ar fi, sunt de neinlaturat, ba chiar deasupra legilor; de asemenea, apare
convingerea cd numai prin prevenirea dorintelor superiorilor lor, functionarii se pot
mentine in posturile pe care le ocupa si nu prin respectarea legii.

De aceea desele cazuri de nereglementare a responsabilitatii functionarilor publici,
care, din pacate, prin numdrul lor au devenit regula, constituie una din conditiile
care favorizeazd proliferarea coruptiei si tolerarea incompetentei.

Cum este reglementata responsabilitatea juridicd in Constitutiile unor tari eu-
ropene?

Principiile dreptatii si solidaritatii sociale sunt intruchipate in functia de aparare
sociald a statului si consacrate in mai multe articole ale Constitutiei Germane?. In
articolul 20 se prevede ,,Republica Federald a Germaniei este un stat federal demo-
cratic si social (s.n.), iar in articolul 1 se arata ,Demnitatea omului este intangibila.
Toate puterile publice sunt tinute a o respecta si proteja in consecintd, poporul ger-
man recunoaste omului drepturile inviolabile si imprescriptibile ca fundamental al
comunitédtii umane a pacii si justitiei iin lume®. Din aceste dispozitii, observam ca
puterilor publice le este incredintatd responsabilitatea juridica de a respecta drepturile
si de a le proteja. Iar art. 34, care este intitulat ,Responsabilitatea administrativa, in
caz de incdlcare a obligatiilor de serviciu® detaliazd responsabilitatea administrativa,

27 Constitutia Republicii Federative Germane din 23 mai 1949 cu modificari din 20 octombrie
1997
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in formele cunoscute astfel: ,Daca vreunul din functionari, in exercitarea sarcinii
publice ce ii este incredintata, incalca obligatiile ce i sunt impuse de aceasta sarci-
nd, in ceea ce priveste un tert, responsabilitatea incumbd in principiu statului sau
organismului in serviciul cdruia se giseste. Daci fapta este comisi cu intentie, sau ca
o greseali gravi dreptul la recurs este rezervat. Pentru actiunea in daune interese si
recurs, nu trebuie excluse cdile judiciare®. In art. 19 pct. 4 se prevede: ,,Oricine este
lezat in drepturile sale, de o autoritate publica, poate recurge la caile judiciare. Re-
cursul la jurisdictia ordinara este deschis, dacd o alta jurisdictie nu este competenta.
Articolul 65, denumit ,,Repartizarea responsabilitatilor®, dispune: ,,Cancelarul federal
fixeazi liniile directoare ale politicii si isi asuma responsabilitatea acestora (s.n.). In
aceste limite (s.n.) fiecare ministru federal dirijeazd departamentul sau intr-un mod
autonom si sub propria responsabilitate.

In art. 22 din Constitutia Belgiei?®, se prevede: ,, Leged determina care sint agentii
responsabili pentru violarea secretului corespondentei incredintarea postei, iar in
art. 24 se aratd: ,Nu este necesard nici o autorizatie prealabild, pentru a exercita
urmarirea contra functionarilor publici, pentru faptele administratiei lor, in afard
de cele statuate in ceea ce-i priveste pe ministri®.

Astfel, numai pentru cercetarea si tragerea la raspundere a ministrilor este necesar
avizul sau autorizarea prealabila, iar ceilalti functionari publici nu mai beneficiaza
de un astfel de tratament juridic.

Constitutia din Danemarca®, in art. 13, proclama: ,,Regele este iresponsabil;
persoana sa este inviolabild si sacrd; ministrii sunt responsabili de conduita lor in
fata guvernului. Resposabilitatea este reglementatd prin lege®, iar in art. 14 se arata
cd ,flecare ministru care a contrasemnat, este responsabil de acea decizie®.

Din primul articol al Constitutiei spaniole®® le desprinde principiul solidaritatii
sociale, al apdririi sociale, precum ti faptul ca, toate puterile statului, inclusiv in do-
meniul responsblitatii, emana de la popor ,,in raport de necesitétile sociale obiecive®.
»Spania se constituie intr-un stat de drept social si democratic, care apara ca valori
superioare de ordin juridic libertatea, justitia, egalitatea si pluralismul politic*. Iar in
art. 3 se dispune: ,,Constitutia garanteaza principiile legalitatii, ierarhiei si publicitatii
normelor, neretroactivitdtii dispozitiilor, implicAnd sanctiuni care nu favorizeazd, ori
care restrang drepturile individuale, securitatea juridicd, responsabilitatea puterilor
publice si interdictia tuturor actiunilor arbitrare din partea lor (s.n.)“. De asemenea,
in art. 56, punctul 3 se prevede: , Persoana regelui este inviolabila si nu este supusa
responsabilitatii®, iar in art. 106 pct. 2 se dispune: ,particularii, numai in termenele
stabilite de lege vor avea dreptul de a fi indemnizati pentru toate pagubele cauzate
bunurilor si drepturilor lor, in afara cazurilor de forta majora, de fiecare data cand
pagubele vor fi consecinta functionarii serviciilor publice®. Interesante sunt si dis-

28 Constitutia Belgiei din 17 februarie 1994
29 Constitutia Danemarcei din 5 iunie 1953
30 Constitutia Spaniei din 27 decembrie 1978
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pozitiile art. 117: ,,Justitia emand de la popor si este adminsitrata in numele regelui
prin judecatori si magistrati care constituie puterea judiciara si sunt independenti,
inamovibili, responsabili si supusi exclusiv legii“, precum si ale art. 121 care dispune:
»Pagubele cauzate prin erori judiciare, precum si cele care rezulta din functionarea
anormala a administrdrii justitiei, dau dreptul la o indemnizatie in sarcina Statului
conform legii®

In Constitutia francezi®, chiar prin art. 2 Franta este declarati o Republicd
indivizibilg, laicd, ,dimocratica si sociald,, iar in art. 21 se araté: ,Primul ministru
dirijeaza actiunile guvernului. El este responsabil (s.n.) pentru apararea nationald".
Inca din Declaratia Drepturilor Omului si Cetateanului din 1789, rezulti ci drepturile
acestora se nasc odatd cu indivizii si numai odatd cu ei. ,Oamenii se nasc i mor
liberi si egali in drepturi®, ,Garantia drepturilor omului §i cetdteanului necesita o
forta publicd® Iar in art. 15 se prevede: ,,dreptul societatii de a cere socoteala tuturor
agentilor publici de administratia lor®.

Potrivit art. 17 Constitutia Japoniei*? orice persoand care a suferit o vitamare,
prin actul ilegal al unui functionar public, are dreptul sd reclame reparatia acesteia
de la Stat sau de la organismele publice, dupa cum se stabileste prin lege. Iar in art.
16 din aceiasi Constitutie, se aratd cd fiecare om are dreptul la petitionare in mod
pasnic cu privire la repararea daunelor, la destituirea functionarilor publici etc.

Rezulta cu prisosintd cd fundamentul responsabilititii administrative, penale,
constitutionale, civile si in general al responsabilitatii juridice a autoritatiilor publice
si functionarilor acestora, ii constituie legea suprema — Constitutia si legile care isi
au izvorul in aceasta si care consacra principiile umanismului, solidaritatii si apararii
sociale, ale echitatii si dreptatii, egalitatii in drepturi, libertatii de vointa, concordantei
intre drepturi si obligatii, precum si intre putere si responsabilitate.

De asemenea, retinem ca responsabilitatea juridicd nu poate produce efecte
juridice fira reglementarea raspunderii juridice si infiptuirea acesteia in temeiul
unui act sau fapt juridicconcret.

Referitor la formele responsabilitétii juridice.

Dupa cum se stie, forma si structura rdspunderii juridice este determinata
de naturd raportului juridic si deci a normei juridice care reglementeaza actul sau
faptul juridic. Or, dupd cum am vézut, prin norma de drept este reglementatd res-
ponsabilitatea juridicd. Astfel, in functie de tipul de principii si norme juridice ce
o reglementeazd, responsabilitatea este cunoscutd sub doud forme distincte: a. res-
ponsabilitatea de drept public; b. responsabilitatea de drept privat.

De mentionat, ca in domeniul dreptului privat ori public, responsabilitatea juri-
dica pastrandu-si caracterul uneia dintre aceste ramuri fundamentale ale dreptului,
imbraca forme diferite. Astfel, o alta impértire a responsabilititii juridice se poate
face in functie de modul concret de reglementare a acesteia, care este specific fiecirei

31 Constitutia Frantei din 3 iunie 1958
32 Constitutia Japoniei din 3 mai 1947
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ramuri de drept dupd cum urmeaza: responsabilitate constitutionald, responsabili-
tatea civild, responsabilitate penald, responsabilitate administrativa, responsabilitate
specificd dreptului muncii etc.

Dupd subiectul responsabilitatii, aceasta poate fi colectiva sau individuala. Res-
ponsabilitatea individuala poate imbraca forma responsabilitétii cetateanului, respon-
sabilitatii functionarului, responsabilitatii functionarului public, responsabilitatea
unor categorii speciale de functionari (medic, notar, politist etc).

In concluzie, fatd de cele expuse, credem ci se impune o folosire precisi a con-
ceptelor de responsabilitate si raspundere, atat in dreptul pozitiv, in practica judiciara,
cat si in doctrina juridica. Or inféptuirea conceptelor constitutionale de ,garanta-
re-ocrotire“ este strans legatd de modul de reglementare a responsabilitatii, raspunderii
si constréngerii juridice, precum si de modul de infiptuire a acestora.
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Dumitru C. GRAMA, doctor, conferentiar universitar

HUMAN RIGHTS AND FREEDOMS IN THE USSR IN THE PERIOD OF STALINIST DICTATOR-
SHIP: DE JURE AND DE FACTO

In the present study there are examined the regulations concerning official legal rights and
freedoms of Soviet citizens according with the provisions of the Constitution of the Russian
SFESR of 1918, USSR Constitution of 1936, the Constitution of the Moldavian SSR from 1941,
other Soviet laws and modalities of their everyday life. The author, in the investigation of
historical documents and published works of preceding researchers, managed to clear many
bestial violations of rights and freedoms of tens of millions of innocent people in the USSR
by deportations, convictions to the hard years of imprisonment, death sentences, including
hundreds of thousands of loyal supporters of the Soviet regime, demonstrating declarative
character, “formal rights and freedoms of Soviet citizens during Stalin’s rule.

Keywords: fundamental rights, dictatorship, Soviet Union, Constitution

In studiul prezent sunt examinate atdt reglementdrile juridice oficiale ale drepturilor si li-
bertatilor cetdtenilor sovietici prin dispozitiile Constitutiei RSFS Ruse din 1918, Constitutiei
URSS din 1936, Constitutiei RSS Moldovenesti din 1941, ale altor acte normative sovietice,
cat si modalititile de realizare ale lor in viata de toate zilele. Autorul, in baza investigdrii
documentelor istorice si a lucrdrilor publicate ale cercetdtorilor premergdtori, a reusit sd
elucideze multiple cazuri de violare bestiald a drepturilor si libertdtilor a zeci de milioane de
oameni nevinovati din URSS prin deportdri, condamndri la ani grei de detentie, condam-
ndri la moarte, inclusiv a sute de mii de sustindtori fideli ai regimului sovietic, demonstrand
astfel caracterul declarativ-formal al drepturilor si libertdtilor cetdtenilor sovietici in anii de
guvernare a lui L.V. Stalin.

Cuvinte-cheie: drepturi fundamentale, dictaturd, URSS

In URSS, pe parcurs de circa sapte decenii, inclusiv in RSS Moldoveneasci timp
de cinci decenii au fost editate sute de cérti si zeci de mii de articole, in care se afirma,
cu un aplomb deosebit ca doar in societatea sovietica cetatenii dispun de cele mai
democratice drepturi si libertiti. In ultimii doudzeci de ani o parte dintre savantii
juristi, istorici, politologi etc. din RM, la fel si unii din alte republici postsovietice au
elucidat multiple aspecte de violare flagrantd a drepturilor si libertatilor locuitorilor
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din fosta URSS, indeosebi in perioada de guvernare a dictatorului I. V. Stalin. dar
péana in prezent in literatura de drept din republica noastra nu a fost acordata atentia
necesara examindarii comparative a reglementarii drepturilor si libertatilor cetatenilor
prin normele juridice ale actelor legislative sovietice si a modalitatilor de realizare a
lor in viata de toate zilele pand in 1953.

Prin studiul de fatd urmérim scopul ca in baza documentelor PCUS, a dispozi-
tiilor Constitutiei RSFSR din 1918, Constitutiei URSS din 1924, Constitutiei URSS
din 1936, Constitutiei RSS Moldovenesti din 1941 si ale altor acte normative sovietice
sd caracterizam, pe cat ne permite spatiul prezentei lucréri, reglementarea de jure a
drepturilor si libertétilor cetétenilor sovietici si limitarea enorma de facto a acestora
prin intimidarile si violarile permanente de citre demnitarii de partid si de stat, in-
deosebi de catre colaboratorii (angajatii) organelor represive sovietice.

Dupid preluarea puterii in Rusia, prin lovitura de stat din 25 octombrie (7 noiembrie)
1917, partidul muncitoresc social-democrat (bolsevic) din Rusia [in continuare — PMSD
(b) R], predcesorul partidului comunist (bolsevic) din Rusia [in continuare — PC (b) R]
sub conducerea lui V. I. Lenin, a lichidat sistemul organelor de stat si drept ale imperiu-
lui tarist, substituindu-1 cu dictatura proletariatului, realmente dictatura nomenclaturii
partidului comunist, exercitatd oficial prin intermediul unui sistem nou de institutii de
stat — cel al sovietelor de deputati ai muncitorilor, soldatilor si taranilor.

Chiar din primele zile ale activitatii sale regimul sovietic de guvernare, totalitar,
prin introducerea dictaturii proletariatului a urmarit scopul de a contrapune unele
categorii de populatie impotriva altora, pentru ca astfel sa faciliteze persecutarea
acelor locuitori care nu sustineau instaurarea puterii sovietice si si-i lichideze pe cale
armatd pe adeptii fortelor politice ce militau impotriva exercitérii puterii de stat in
Rusia de catre partidul comunist (bolsevic).

In pofida faptului ci in anii dictaturii proletariatului in Rusia Sovieticd (din
1922 si in URSS) au fost violate, dupd cum vom constata in randurile de mai jos, in
proportii enorme drepturile si libertdtile populatiei, totusi muncitorilor si taranilor
li s-a inoculat cu insistenta de catre partidul comunist cd doar prin substituirea in-
stitutiilor de stat si drept burgheze cu cele ale dictaturii proletariatului se pot crea
conditii necesare pentru asigurarea oamenilor muncii cu cele mai largi drepturi si
libertiti. In cel de al doilea program al PC (b) din Rusia, adoptat la Congresul al
VIII-lea in martie 1919, se afirma ca in timp ce ,democratia burghezé se mérginea
la o extindere formala a drepturilor si libertatilor politice, ca dreptul intrunirilor, al
asociatiilor, al presei, in masurd egald asupra tuturor cetétenilor®, democratia proletara
nu doar proclama drepturile si libertitile, ci ,,le acorda in fapt mai intéi de toate si
cel mai mult tocmai acelor clase ale populatiei, care au fost asuprite de capitalism,
adicd proletariatului si tdranimii®,

Intr-adevir, Constitutia URSS din 1936 prin dispozitiile ei a stipulat drepturile
si libertatile mentionate: dreptul la munca (art. 118), dreptul la odihna (art. 119),

1 Kpecromaune na ncropus IIKYC bin 2 Bonyme. Bon. 2. Kumnnay: Kapta MonposeHsAcko,
1966, p. 18.
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dreptul la asigurare materiald la batrdnete, precum si in caz de boala si de pierdere a
capacitatii de munca (art. 120), dreptul la invatatura (art. 121), egalitatea in drepturi
a femeii cu ale barbatului (art. 122), egalitatea in drepturi a cetétenilor, fara deosebire
de nationalitatea si rasa lor, in toate domeniile vietii (art. 123), libertatea constiintei
(art. 124), libertatile cuvantului, a presei, intrunirilor si a mitingurilor, a manifestatiilor
si demonstratiilor de strada (art. 125), dreptul de a se asocia in organizatii obstesti
(art. 126), inviolabilitatea persoanei (art. 127), inviolabilitatea domiciliului si secre-
tul corespondentei (art. 128)*. Constitutiile republicilor unionale, adoptate in 1937,
inclusiv Constitutia RSS Moldovenesti din 1941, au reprodus clauzele Constitutiei
URSS din 1936 referitoare la drepturile si libertatile cetétenilor.

De rand cu stipularea drepturilor si a libertatilor enumerate, articolele mentio-
nate ale Constitutiei URSS din 1936 prevedeau si anumite garantii menite sd asigure
realizarea drepturilor si libertatilor proclamate. De exemplu, pe langd garantarea
inviolabilitatii persoanei, art. 127 stabilea cd nimeni nu putea fi arestat decét in baza
unei hotéréri judecétoresti sau cu autorizatia procurorului’®.

Timp de mai multe decenii autorii sovietici in zeci de manuale si monografii, in
sute de articole afirmau cd drepturile si libertatile acordate cetétenilor in URSS nu
aveau un caracter formal, ca in térile capitaliste, ci unul real. Ei considerau ca statul
sovietic avea grijd permanentd nu doar sa proclame un cerc cat mai larg posibil de
drepturi si libertati, dar si asigure realmente infaptuirea lor in vita de zi cu zi.

Ta. Véginski (in 1935 — 1939 — Procuror general al URSS, in 1939 — 1944 — adjunct
al Presedintelui Consiliului Comisarilor Poporului [in continuare — CCP] din URSS),
caracterizdnd in 1940 Constitutia URSS din 1936, afirma eronat, in opinia noastra, cd
niciuna dintre constitutiile elaborate anterior in epocile cele mai revolutionare, nu puteau
fi comparate cu Constitutia noud sovieticd ce reprezenta triumful societdtii socialiste
si determina bazele organizarii de stat create de truditorii societatii socialiste’. Cu un
aplomb deosebit el scria: ,,Si numai in Constitutia Stalinistd, in Constitutia tarii socialiste
este respectata identitatea deplina a dispozitiilor normelor constitutionale cu realitatea,
exista semnul egalitatii intre ,,de jure® si ,,de facto’, intre drept si fapt, intre ceea ce este
in realitate si ceea ce este inregistrat si in aspect legislativ intdrit in Constitutie®.

Dar oare regimul sovietic totalitar permitea in realitate cetatenilor proprii sa-si
exercite fara careva restrictii drepturile si libertétile proclamate oficial in constitutiile
sovietice si in diverse acte normative in conformitate cu aspiratiile care s-ar fi deosebit
de cele programate de elita politica a partidului comunist?

Documentele istorice si memoriile a mai multor locuitori care au vietuit in statul
sovietic demonstreazd cid PC (b) din Rusia din primele zile ale instaurarii dictaturii
proletariatului a promovat deschis politica de limitare in drepturi si de represare a

2 Vezi: Coserckue koncturyuum. CripaBounuk. Mocksa: Tocnomuruspar, 1963, p. 263 — 267.

3 Ibidem, p. 266.

4 Bpimmuckuit A.f. Bemxuii feHb cTanmuckoit Konctutymyi. Mocksa: Iommtuspgar npu IJK
BKII (6), 1940, p. 3.

5 Ibidem, p. 18.
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unor categorii intregi de locuitori, cum erau bunaoara proprietarii de fabrici si de
uzine, de banci, de mosii etc. Constitutia RSFS Ruse din 10 julie 1918 prin art. 3
nemijlocit stipula reprimarea crunta a exploatatorilor in scopul instaurarii societatii
socialiste in Rusia si a victoriei socialismului in toate tdrile de pe mapamond. In
acelasi context, art. 23 al Legii Fundamentale mentionate stipula ca, reiesind din
interesele clasei muncitoare, RSFSR priva unele categorii de persoane de drepturile,
ce puteau fi utilizate in detrimentul revolutiei socialiste. Astfel, prin dispozitia art.
65 al Constitutiei RSFSR din 1918 erau oficial lipsiti de drepturile electorale (dreptul
de a alege si de a fi alesi) urmatoarele categorii de cetateni:

— persoanele care in activitatea de producere utilizau munca indimita;

— persoanele ce trdiau din venituri provenite din procente de capital, de la

intreprinderi, din venituri care nu proveneau din muncé;

— negustorii, intermediarii comerciantilor;

— calugarii, preotii i alti slujitori ai confesiunilor religioase;

— functionarii si agentii fostei politii tariste, corpului special de jandarmi si ai

sectiilor de pazd, membrii dinastiei imperiale a Romanovilor etc.’.

Vis-a-vis de locuitorii care isi aparau proprietatile legitime, drepturile si libertatile
cetatenesti si nu acceptau sau opuneau rezistentd instaurdrii puterii sovietice, condu-
cerea partidului comunist din Rusia a utilizat represiuni drastice, inclusiv terorizarea
populatiei si decimarea fizicd a oponentilor. De exemplu, prin circulara secreta din 11
august 1918, trimisd de V. I. Lenin, presedintele Consiliului Comisarilor Poporului [in
continuare — CCP] din Rusia, se ordona comunistilor din Penza ca si spanzure in
vazul populatiei nu mai putin de 100 de culaci, bogitasi, exploatatori notorii pentru
ca la sute de verste in jur poporul si afle, sa vada si sa se infioare’.

In baza decretului ,,Despre teroarea rosie®, adoptat la 5 septembrie 1918 de CCP,
subdiviziunile Comisiei Extraordinare din Rusia si alte structuri represive ale regimu-
lui sovietic dictatorial au declansat teroarea de masa impotriva tuturor acelor locui-
tori, care nu acceptaserd instaurarea dictaturii proletariatului, realmente a dictaturii
partidului comunist®. Pentru a exemplifica comportamentul drastic cu populatia ce
friza bunul-simt, mentiondm circulara secretd a CC al PC (b) din 24 ianuarie 1919,
dispozitiile cdreia imputerniceau institutiile sovietice represive si duca o lupta acerba
cu cdzacimea instaritd pand la exterminarea ei definitiva si sd terorizeze fira mild
restul cazdcimii prin interzicerea dreptului de a dispune de amunitia traditionald de
secole, rechizitionarea ,,surplusurilor® de cereale si alte produse alimentare, reducerea
masivé a suprafetelor de proprietati funciare si redistribuirea terenurilor confiscate
de la cazaci populatiei transferate din alte gubernii’.

6 Vezi: Coerckne koucturyunu. Cropasounuk / Ilog. 06wy pen. wi. xopp. AH CCCP I1.C.
Pomamknna. Mocksa: Tocionmntuspart, 1963, p. 129, 136, 148 — 149.

7  Apud: Ceppiok Panca. Boxpp win nanau? In: Poccniickas rasera, 1997, 30 octombrie, p. 2.

8  Vezi: Victopus rocymapcrsa u mpasa CCCP. Yacts I1. (Coserckuit iepuoxn) / Iog. pen. mpod.
I.C. Kaymunna n gon. I'B. IsexoBa. Mocksa: I0pug. nut., 1981, p. 119.

9 Vezi: Xpecromarust no ucropuyt CCCP, 1917 — 1945: Yue6. mocobue mjst e, MH-TOB 10
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Potrivit investigatiilor istoricilor, din cauza terorii rosii in Rusia Sovietica au
suferit sute de mii de oameni. Comisia de cercetare a crimelor bolsevice, constituitad
de generalul A.I. Denikin, comandantul suprem al armatei albgardiste de sud in
razboiul civil din 1918 — 1920, a stabilit cd pana in toamna anului 1919 au fost
omorati 1.767.018 locuitori'. Profesorul rus I.A. Kurganov mentioneazi ci jertfe ale
»terorii rosii“ au fost 1.720.000 de oameni, inclusiv: 160.000 de profesori, academi-
cieni, scriitori, pictori, studenti, invatatori; 170.000 de functionari, ofiteri, fabricanti,
negustori; 50.000 de jandarmi, politisti; 40.000 de fete bisericesti; 1.300.000 de tdrani
si muncitori'’. Alte sute de mii de oameni au fost jertfe ale ,,terorii albe®, pusa la cale
de catre serviciile represive ale armatelor albgardiste ale amiralului A.V. Kolceak,
generalului A.I. Denikin si altor generali si ofiteri taristi.

Limitarea drepturilor si libertatilor cetatenilor, represiunile de masd, terorizarea
deschisd si exterminarea numeroasd a cetatenilor i-a impus pe circa 1,5-2 milioane
de locuitori din Rusia, in scopul salvarii demnitatii si vietii personale, sd se refugieze
in alte state'>

Nerespectarea si violarea drepturilor si libertatilor omului a fost specificd regi-
mului sovietic totalitar nu doar in perioada rdzboiului civil din Rusia (1918—1920),
dar si in toti anii existentei dictaturii partidului comunist. In pofida faptului ca dis-
pozitiile Constitutiei RSFSR din 10 iulie 1918 acordau oficial truditorilor libertatea
constiintei, inclusiv posibilitatea propagarii conceptiilor religioase sau ale celor ateiste
(art.3); libertatea exprimarii viziunilor proprii, editérii ziarelor, brosurilor, cartilor si
raspandirea lor libera in tard (art.14); libertatea intrunirilor, adundrilor, mitingurilor
si demonstratiilor (art.15); libertatea de a constitui organizatii si asociatii proprii
(art.16)", realmente, in conditiile regimului totalitar, locuitorii de facto aveau doar
posibilitatea de a propaga conceptiile ateiste, de a ponegri confesiunile religioase,
de a prezenta in culori roze activitatea conducerii partidului comunist si a defaiima
oponentii acesteia.

Constatdm, prin urmare, ca dispozitiile art. 13—16 ale Constitutiei RSFSR aveau
un caracter declarativ-formal si au fost introduse in scopul de a induce in eroare
opinia publicd si de a atrage populatia, indeosebi muncitorii si taranii, de partea PC
(b) in lupta pentru puterea de stat cu restul partidelor politice din Rusia.

O daté cu victoria obtinutd in razboiul civil, cu lichidarea celorlalte partide politice
si cu fortificarea dictaturii proprii, elita comunistd n-a mai avut interes pana in 1936
in legifirarea constitutionald a careva drepturi si libertati ale cetatenilor, deoarece nu

crent. ,,Jcropus, / Coct. C.W. Iertes u np.; Ilop. pen. .M. lllarnna. Mocksa: [Ipocserenne,
1991, p. 122 — 123.

10 Apud: Taranu Mariana. V. Lenin fird machiaj: teroarea intelectualitétii sovietice. Chisindu:
Grafema Libris, 2007, p. 50.

11 Ibidem.

12 Vezi: Victopusa rocypapcrsa u npasa CCCP. Hacrs 11, p. 157.

13 Vezi: Coserckue koHcTnTyun. CrnpaBovnuk / Ilop. o6m. pen. wi. kopp. AH CCCP II.C.
Pomamknna. Mocksa: Tocnnonmutuspat, 1963, p. 133 — 134.
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dorea sa existe un suport juridic ce putea fi utilizat de oponenti in lupta impotriva
regimului dictatorial sovietic. Astfel, putem explica faptul ca articolele Constitutiei
URSS din 1924 nu stipulau drepturi si libertati concrete pentru cetitenii sovietici.

Aceasta situatie nu era ceva intAmplator. Doar orisice regim dictatorial in procesul
de guvernare, de regula, se bazeaza pe forta, represiuni, violente si numai cind ii este
convenabil se ghideaza si de prescriptiile actelor legislative. Examinand esenta dicta-
turii proletariatului, V.I. Lenin scria: ,,Notiunea stiintificd a dictaturii proletariatului
inseamna nu altceva decat o putere de stat nelimitata de nimic, de nicio lege, absolut
de niciun fel de reguli, putere, care se sprijina nemijlocit pe violenta .

Desi principiile de guvernare a statelor, recomandate de cétre fondatorii concep-
tiei ,dictaturii proletariatului, erau in contradictie flagranta cu cele general-umane
ale stiintei dreptului din tirile democratice, totusi elita comunistd din RSFSR, iar
ulterior si din URSS, le-a promovat timp indelungat in diverse publicatii, indeosebi
in manualele, monografiile si articolele referitoare la teoria statului si dreptului, is-
toria statului si dreptului, procedura penala etc.; la adoptarea unor acte legislative,
normele cdrora preconizau atit limitarea drepturilor si libertatilor cetitenilor, cét
si reprimarea drastica a locuitorilor cu opinii distincte fatd de cele ale conducerii
partidului comunist; la efectuarea multiplelor procese judecétoresti arbitrare, bazate
pe probe de autocalomniere, obtinute de la inculpati prin aplicarea torturii, prin
impunerea martorilor sd depuna declaratii false, dar favorabile intereselor organelor
represive sovietice etc.

A. Ta. Vasinski, apologetul si promotorul activ al principiilor dictaturii proleta-
riatului, scria ci in statul proletar orisice actiune — indiferent ca este ,legitima“ sau
sextraordinard“ — are in calitate de sursd dictatura proletariatului. El accentua cd
dacd ar fi altfel, legalitatea revolutionara inevitabil ar fi in contradictie cu dictatura
proletariatului in calitate de putere ce nu trebuie sa fie ,limitata de niciun fel de legi,
absolut nestramtoratd de niciun fel de reguli, ca puterea sd se bazeze nemijlocit pe
violenta . Autorul cértii ,Legalitatea revolutionara la etapa contemporand“ considera
in 1933 cd ,,doar filistinii, derutati de scolastica juridica burgheza in conditiile miscarii
revolutionare pot sd apeleze la legile vechi si sa insiste a ,,coordona“ aceastd miscare
cu cutare si cutare paragrafe si articole ale legilor'e. A. Ia. Vésinski milita ca legile ce
nu erau in concordanta cu situatia revolutionara sa fie ,date la o parte*”, adicd s
nu fie respectate. Si asemenea cazuri de nerespectare si de violare ale prescriptiilor
legislatiei in vigoare de citre organele sovietice represive se ridicd la cifra de mili-
oane. A. Ta. Vasinski personal mentiona ca deschiaburirea urmati de confiscarea de
la culaci a mijloacelor de productie si a propriettii, arestarea si deportarea lor de la

14 Jlennn B.J. Onepe xommnere. Bom. 41, p. 432.

15 Bpimmucknit A.fl. PeBomononHas 3akOHHOCTb Ha coBpeMeHHOM aTtare. K XVI rogosimze
Oxrs16pbckoit pepomonun. Mocksa: Tocusgar ,,CoBeTcKoe 3aKOHOAATENbCTBO ', 1933, p.
51-52.

16 Ibidem, p. 57 — 58.

17 Ibidem, p. 58.
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locul de trai, initial nu era stipulata de nicio lege si se efectua fira adoptarea de citre
instantele judecatoresti a deciziilor respective's.

Regimul totalitar sovietic, de rand cu diverse acte normative ce limitau drep-
turile si libertétile cetatenilor, a promulgat si decrete, dispozitiile cirora permiteau
structurilor organelor represive sa puna in pericol in mod abuziv sandtatea si insdsi
viata milioanelor de oameni.

An de an populatia satelor era impusa si predea statului cereale la preturi mai
mici fatd de sinecostul producerii lor, fapt constatat oficial in decembrie 1927 prin
Rezolutia Congresului al XV-lea al PC (b) din toata Uniunea®.

I. V. Stalin, secretarul general al partidului comunist, in cuvantarea sa la plenara
CC al PC (b) din 9 iulie 1928, a recunoscut ca tiranimea platea statului nu numai
impozite directe si indirecte, dar mai era impusé, pe de o parte, si cumpere de la
stat mérfurile industriale la suprapreturi, iar pe de altd parte i se plitea mai putin
comparativ cu preturile reale, pentru productia agricold achizitionatd de stat. Aceasta
jacmaneala a taranimii era prezentatd de cdtre dictator in calitate de impozit supli-
mentar pus de statul dictaturii proletariatului pe spatele populatiei de la sate in scopul
facilitarii dezvoltarii industriei URSS™.

Conducerea partidului comunist in permanenta a promovat nu doar impunerea
taranilor sa predea ,,benevol” granele, dar si politica rechizitionarii fortate a cerealelor
de la producitori. Scopul urmarit de regimul comunist totalitar, recunoscut si de L.
V. Stalin la plenara din aprilie 1929 a CC al PC (b), consta in deposedarea culacilor
prin forta de cereale, realmente, in mod similar erau tratati si taranii mijlocasi, pen-
tru ca statul sovietic, in situatiile de criza alimentard, sd nu importe grane din alte
tari, pastrand valuta disponibild pentru necesitétile dezvoltarii industriale a URSS?.

Lichidarea culacimii in calitate de paturd sociald n-a schimbat atitudinea de
jaf a dictaturii comuniste fatd de tdranii, transformati in colhoznici dupi 1929. In
cuvantarea ,,Despre munca la sate“ I. V. Stalin a supus unei critici vehemente struc-
turile conducerii de partid si de stat care permisesera colhozurilor din subordinea lor
sa-si creeze fondurile cerealiere pentru alimentare, furaj, seminte si de rezerva pana
la livrarea catre stat a volumelor de grane planificate, obligandu-le pe acestea ca in
viitor sé asigure indeplinirea de citre colhozuri a planurilor de predare a granelor la
stat, iar abia apoi sa se ingrijeasca de sine, adica de necesitatile alimentarii tdranilor
care crescusera granele?. Realizand directivele impuse de conducerea partidului co-
munist referitor la predarea de cétre colhozuri a granelor organizatiilor de colectare
prevazute de planul de stat in conditiile roadelor mici, determinate de seceta mis-
tuitoare din 1932, acest lucru a cauzat insuficienta enorma de cereale in majoritatea

18 Ibidem.

19 Vezi: Kpecromanue na ucropus IIKYC. Bon. 2, p. 91.

20 Vezi: JTaac Otro. [epenom. In: Cyposas ipama napopia. YuéHsie 1 Iy6IMIUCThI O TIPUPOTIe
cranuHuama. Mocksa: ITommuruspgar, 1989, p. 94.

21 Apud: Beimmacknit A L. Ykas. cod., p. 50.

22 Vezi: JlTauuc OTTo. YKas. cou., p. 108.
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localitatilor satesti din Ucraina, Kazahstan, Caucazul de Nord, Povolgia Inferioara,
RASS Moldoveneasca si foametea in maséd a populatiei din 1932—1933, in timpul
cdreia au decedat mai multe milioane de locuitori.

Deosebit de inumane fata de viata cetatenilor sovietici, in opinia noastrd, au fost
dispozitiile Legii din 7 august 1932 ,,Despre ocrotirea patrimoniului intreprinderilor
de stat, asociatiilor cooperatist-colhoznice si consolidarea proprietatii obstesti (socia-
liste), care, in conditiile foametei mentionate mai sus, stabileau pedepse deosebit de
drastice — de la 5 la 10 ani §i mai mult — de privatiune de libertate si chiar pedeapsa
capitald prin impuscare — pentru sustragerea de bunuri materiale din proprietatea
de stat sau din cea cooperatist-colhoznica®.

Documentele istorice si marturiile supravietuitorilor demonstreazd cd in anii
foametei de atunci in multiple cazuri sustragerile constituiau cantititi mici de cereale
luate de locuitorii infometati pentru salvarea vietilor proprii si a membrilor familiilor
lor. Chiar si apologetul inveterat al regimului comunist totalitar, A. Ia. Vasinski constata
existenta condamnarilor drastice ale oamenilor doar pentru ci luasera cantitati mici
de spice. Drept exemplu el a prezentat cazurile condamnarilor in Caucazul de Nord
la 10 ani de privatiune de libertate a cetédtenilor Krivenko de 66 ani si Rudenko de 60
de ani, care au sustras cate 2 kg. de spice. A. Vasinski a reflectat si un caz (unic, in
opinia noastra, in istoria justitiei mondiale) de condamnare la 10 ani de privatiune de
libertate a unui tandr, caruia, in baza decretului din 7 august 1932, i s-a incriminat cd
ar fi tulburat linistea unui porc ce apartinea colhozului, in timp ce acel tandr sta de
vorbd cu fetele noaptea nu departe de ferma de porcine si ar fi adus astfel prejudicii
proprietatii gospodariei colective®.

Un rol deosebit de sinistru in viata populatiei URSS l-a avut hotdréarea din 1
decembrie 1934 ,Despre ordinea examinarii proceselor referitoare la pregatirea si
savarsirea actelor teroriste®, dispozitiile cireia prevedeau efectuarea anchetei preventive
si examinarea judiciard a proceselor mentionate in regim exceptional, suprimarea
dreptului inculpatilor la recurs sau gratiere, executarea operativa a sentintelor de
condamnare la moarte, atragerea la rdspundere a rudelor si a altor persoane apropiate
inculpatilor®.

Abordand modalitatea elabordrii si adoptarii documentului vizat, N. S Hrusciov
in raportul ,,Cu privire la cultul personalitétii si a consecintelor lui®, prezentat Con-
gresului al XX-lea al PCUS la 24 februarie 1956, informasera delegatii ci in seara
zilei de 1 decembrie 1934 la propunerea lui I. V. Stalin, secretarul general al PC (b)
din toatd Uniunea (fird examinarea si aprobarea de catre ceilalti membri ai Biroului

23 Vezi: Vicropus rocygapcrsa u npasa CCCP. Hacrs 11, p. 261 — 262; Beiunucknit A S Ykas.
cou., p. 83 — 87; Kysuenos I1.H. Vcropus rocygapcrsa u npasa Poccyun (Kypce mekipmit).
Musuck: Amandes, 1999, p. 295.

24 Vezi: Bormmnckuii A 4. Ykas. cou., p. 102 — 104.

25 Vezi: Vicropus rocygapcrsa u npasa CCCP. Hacrs II, p. 263; Kysunenos V.H. Vkas. Cou., p.
301; Xpymés H.C. Toxmag va XX cpesge KIICC 25 despans 1956 r. ,,O Kynbre mm4HOCTI
U €r0 TIOCTeNICTBUSAX,,. In: Xpectomarus o ucropun CCCP, 1917 — 1945, p. 446.
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Politic al PC (b), ci doar prin intermediul chestiondrii lor a treia zi), proiectul hotd-
rarii a fost semnat doar de catre A. S. Enukidze, secretarul Prezidiului Comitetului
Executiv Central (in continuare — CEC) al URSS?.

Desi proiectul hotérarii de la 1 decembrie 1934 a fost semnat de cétre A. S. Enukidze,
secretarul Prezidiului CEC al URSS, totusi, potrivit investigatiilor istoricilor rusi V. V.
Kudreavtev si L. A. Karlov, documentul a avut un caracter neconstitutional, deoarece
n-a fost examinat si aprobat la sesiunea CEC al URSS¥. Consideram justa aceastd opinie,
fiindcd in conformitate cu dispozitia art. 22 al Constitutiei URSS din 1924, in vigoare
la acel moment, proiectele de legi obtineau puterea de lege numai dupd examinarea si
aprobarea lor de citre ambele camere ale CEC al URSS: Sovietul Uniunii si Sovietul
Nationalitatilor®. In pofida caracterului neconstitutional, hotirarea de la 1 decembrie
1934 i-a servit timp de circa 22 de ani regimului sovietic totalitar in calitate de suport la
represarea diabolicd a milioane de cetateni sovietici, a sute de refugiati politici sositi in
URSS din tarile lumii, a mii de locuitori din statele lagarului socialist pand la abrogarea
ei prin decretul Prezidiului Sovietului Suprem al URSS din 19 aprilie 1956%.

Un alt act neconstitutional, dispozitiile caruia au prejudiciat enorm séndtatea a
milioane de oameni, a fost directiva CC al PC (b) din toatd Uniunea din 1937 ce a
permis oficial subdiviziunilor Comisariatului Poporului Afacerilor Interne (in conti-
nuare — CPAI) al URSS sa aplice uzul de fortd, adicé tortura, in procesul anchetérii
»dusmanilor poporului“®. I. V. Stalin, afland c3 unii secretari ai comitetelor republicane
si regionale ale partidului comunist in timpul verificarii activitatii colaboratorilor
subdiviziunilor CPAT calificau utilizarea uzului de fortd fata de cei anchetati drept
actiuni criminale, in instructiunea din 10 ianuarie 1939, expediata structurilor parti-
dului comunist, mentiona cd uzul de forta era efectuat in conformitate cu dispozitiile
directivei CC al PC (b) din 1937 si indica secretarilor comitetelor de partid ca pe viitor
sa nu intimideze sub niciun fel colaboratorii subdiviziunilor CPAI, deoarece CC al
PC (b) considera ca uzul de fortd trebuia obligatoriu utilizat ca metoda in procesul
anchetarii ,,dusmanilor poporului“®.

26 Xpymés H.C. Ykas. cou., p. 446.

27 Vezi: Kynpsisues B.B., Kapnosa JI.A. O6mectsenHas >xusib 8 CCCP Bo BTOpOIt I0/0BMHE
1920-x — 1930-x rr. In: Xpecromarus o ucropuu CCCP, 1917 — 1945, p. 466.

28 Vezi: CoBerckne xoucTuTyunu. Crapasounuk / Ilog. o6y, pen. wr. xopp. AH CCCP II.C.
Pomamknna. Mocksa: Tocionmutuspar, 1963, p. 192.

29 Vezi: Ykas Ilpesunnyma BepxosHoro Cosera CCCP ot 19 deppans 1956 r. ,06 ormeHe
IMocranosnrenus Ilpesnpnyma HIVIK CCCP ot 1 gexabpst 1934 r. ,,O mopsike BefieHUs fien
0 TIOAITOTOBKE MM COBEPUIEHUN TePPOPUCTUYECKHUX AKTOB,,. In: C6opHIK 3akoHoB CCCP 1
yxasos IIpesunnyma Bepxosroro Cosera CCCP. B 2-x Tomax. Tom 2. 1938—1967. Mocksa:
Wsp-Bo ,V3Bectnss CoBeroB fenyraroB Tpypsmuxcs CCCP 1968, p. 572.

30 Vezi: Mssectua LK KIICC. 1989, nr. 3, p. 145; VBanos Bnagucnas. ,,B coorBercTBUE C
ykasauuem LIK BKII (6)...,,. In: Poccuiickas rasera, 1996, 19 aprilie, p. 31; Cmbixamun A.C.
Tynar kak BaxkHblit pakTop skoHommyeckoro passutuss CCCP B 30-e roust. In: Tocymapcrso
u mpaso, 2007, nr. 1, p. 98.

31 Ibidem.
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Represiunile de masé au fost efectuate de citre regimul sovietic dictatorial atat
prin intermediul institutiilor judecétoresti oficiale, cat si pe scard deosebit de largd
de catre cele extrajudiciare, neprevazute de dispozitiile constitutiilor URSS, inclusiv:
Consiliul exceptional (compus din 3 demnitari — Comisarul poporului pentru afa-
cerile interne, Adjunctul comisarului si Seful directiei principale a militiei), intrat in
istorie si sub denumirea de ,troika speciald, subdiviziunile ciruia activau la nivel
unional, republican si regional; Comisia speciala — alcatuitd din Comisarul Poporului
Afacerilor Interne al URSS si Procurorul URSS, denumita in popor ,,dvoika“=

Pana in prezent nu exista informatii sigure privitoare la numarul total al celor
represati in anii regimului sovietic totalitar. Potrivit estimarilor istoricului D. A. Volko-
gonov, doar in anii 1937 — 1938 au fost represati 4,5 — 5 milioane de oameni, dintre
care circa un milion au fost condamnati la moarte. R. A. Medvedev considera cd in
perioada mentionata fusesera represati 5 — 7 milioane de oameni. I. Bestujev-Lada
scria cd in 1953, cand a decedat I. V. Stalin, in lagdrele de concentrare se aflau mai mult
de 12 milioane de persoane, exceptand alte milioane care deja isi ispasisera pedeapsa
sau decedaserd®. O. Satunovski, membra a comisiei create de Prezidiul CC al PCUS in
1960 pentru investigarea materialelor cazului omorérii lui S. M. Kirov, fost membru
al Biroului Politic al PC (b), si a celorlalte procese judiciare politice din anii 30 ai
secolului XX, afirma ca de la 1 ianuarie 1935 pana la 22 iunie 1941 in URSS fuseserd
arestati 19 milioane 840 mii de ,,dusmani ai poporului®, dintre care circa 7 milioane
au fost impuscati, iar restul decedasera in lagarele de detentie*. M. S. Gorbaciov,
secretarul general al PCUS, de asemenea scria ca 19 milioane de oameni fusesera
victime ale lagarelor de detentie in URSS*. Potrivit informatiilor publicate de A. N.
Sciukin, din cauza terorii de masa efectuate in anii de guvernare a lui I. V. Stalin, in
URSS si-au pierdut viata mai mult de 30 de milioane de oameni nevinovati*.

In realitate milioanele de represati nu erau dusmani ai poporului, ci doar persoane
care, prin gandirea si activitatea lor, nu manifestau o supunere oarba fatd de politica
conducerii partidului comunist. Chiar si multi dintre acei ce au sustinut activ instau-
rarea puterii sovietice in Rusia, au apérat-o in anii razboiului civil din 1918 — 1920,
iar ulterior au depus toate eforturile la edificarea regimului comunist totalitar, au fost
supusi unor represalii crunte. Astfel, dintre cei 22 de membri ai Consiliului Militar
Revolutionar al Rusiei Sovietice, care au condus operatiunile de aparare a dictaturii
proletariatului, 14 membri in anii 30 ai sec. al XX-lea au fost declarati ,,dusmani ai
poporului® si condamnati la moarte, inclusiv asemenea comandanti distinsi ai Armatei
Rosii ca: I. I. Vatetis, V. K. Bliuher, A. I. Egorov, A. I. Kork, M. N. Tuhacevski, I. P.
Uborevici, I. E Fedko, L. E. Iakir s. a.”.

32 Vezi: Kysnenos VI.H. Ykas. cou., p. 300 — 301.

33 Vezi: CypoBas apama Hapopa ..., p. 280, 298.

34 Vezi: lllarynosckaa O. ®anbcudnrkanms. In: Aprymentst u dakroi, 1990, nr. 22, p. 6 — 7.

35 Gorbaciov M. Memorii / Traducere de Radu Pontbriant. Bucuresti: Nemira, 1994, p. 283.

36 Vezi: lllyknu A.H. Cambie snamenutsre oy Poccun. Tom IT (H — ). Mocksa: Beue, 2001,
p. 241—242.

37 Vezi: Bono6yes Oner, Kynemos Cepreit. Victopus no crammucku. In: Cyposas gpama napopa.
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Au fost represati si multi membri ai organelor supreme de conducere ale parti-
dului comunist (bolsevic). Istoricii O. Volobuiev si S. Kulesov mentioneaza ca din cei
21 de membri ai CC al partidului bolsevic constituit in 1917, mai tirziu 11 fuseserd
declarati ,,dusmani ai poporului® si represati*®. Potrivit datelor comunicate delegatilor
celui de al XX-lea Congres al PCUS din 1956 de catre N. S. Hrusciov, prim-secretar
al PCUS, in raportul ,Despre cultul personalititii si consecintele lui®, din numaérul
total de 1966 de delegati la Congresul al XVII-lea al PC(b) din 1934 au fost arestati
si invinuiti in activitati contrarevolutionare — 1108 persoane, ceea ce constituia
mai mult de 56% din numdrul total al delegatilor®. Potrivit informatiilor furnizate
jurnalistului Vladislav Ivanov de catre Boris Bajenov, unul dintre fostii secretari ai
lui I. V. Stalin, toti cei 1108 delegati arestati au fost declarati ,,dusmani ai poporului®
si impuscati®.

N. S. Hrusciov in raportul mentionat a constatat si faptul ca din 139 de membri
si candidati in membri ai CC al PC (b), alesi la Congresul al XVII-lea, au fost arestati
si impuscati 98 de oameni, adica 70%*. La randul sau, O. Satunovski, fostd membru
al Comitetului controlului de partid de pe langa CC al PCUS in anii ’60 ai secolului
al XX-lea, in materialele transmise in 1990 redactiei hebdomadarului ,, Argumenti i
facti“ informa cititorii cd dintre cei 63 de membri ai Comisiei de numadrare a voturilor
delegatilor la Congresul al XVII-lea pentru alegerea membrilor CC al PC (b), 60 au
fost impuscati, pentru ca populatia sd nu afle cd 292 de delegati au votat impotriva
alegerii lui I. V. Stalin in calitate de membru in CC al PC (b) din toatd Uniunea®.
Prin urmare, nu intamplator Congresul al XVII-lea al PC (b) este caracterizat de unii
istorici drept Congres al celor represati si impuscati.

N-au evitat represiunile drastice nici unii dintre autorii care au elaborat actele
legislative sovietice. Bundoara, din cei 30 de membri ai comisiei ce au elaborat pro-
iectul Constitutiei URSS din 1936 (numita cu mult aplomb de cétre academicianul
A. Ta. Vasinski si de alti adepti ai dictatorului — Constitutie Stalinistd) — 16 au fost
impuscati in anii 1937—1940%, adicd mai mult de jumdtate din numarul total al
membrilor Comisiei Constitutionale (53,3%).

Desi si in restul statelor lumii in secolul XX au existat multiple violari ale dreptu-
rilor si libertatilor oamenilor, totusi represiunile efectuate de regimul sovietic totalitar
atinseserd proportii mult mai mari comparativ cu cele din oricare stat civilizat din
perioada respectiva. Monstruozitatea lor s-a manifestat prin aceea ca, de rand cu

YuéHble u myOIUIMCTEL O Ipupoze crammunama. Mocksa: ITomuapar, 1989, p. 323.

38 Ibidem.

39 Xpymeés H.C. Ykas. cou., p. 445.

40 Vezi: ViBanos Bragucnas. Kankas [1s MapTUHBIX COPaTHUKOB. In: Poccuiickas rasera,
1995, 22 ampens, p. 15.

41 Xpywes H. C. Ykas cou., p. 445.

42 Vezi: llarynosckas O. Ykas cou., p. 6.

43 Vezi: 3otos Bukrop. Harmonansubiit Bonpoc: aedopmaiyu mpoitoro. in: Cyposas gpama
Hapopa..., p. 268.
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adversarii puterii sovietice, erau represati si de multe ori lichidati fizic milioane de
oameni nevinovati. Dramatismul si paradoxul evenimentelor s-a reflectat indeosebi
prin faptul ca au fost represati si impuscati de catre organele represive ale URSS sute
de mii de militanti devotati ai puterii sovietice. Despre aceasta ne convingem exa-
mindnd doar cateva din multiplele cazuri de condamnare la moarte a unor asa-zisi
»dusmani ai poporului:

N. L. Buharin (1888—1938), membru al AS a URSS din 1928, membru al CC
al PC(b) in 1917—1934, membru al Biroului Politic al CC al PC (b) in 1924—1929,
membru al CEC din Rusia si membru al CEC din URSS, redactor al ziarului ,,Pravda“
in 1918—1929, redactor al ziarului ,,Izvestia“ in 1934—1938, membru al Comisiei
Constitutionale si unul dintre autorii principali ai proiectului Constitutiei URSS din
1936. A fost judecat ca ,,dusman al poporului® si impuscat in 1938. Ulterior a fost
reabilitat post-mortem*.

A. N. Larina in baza dispozitiilor decretului din 1 decembrie 1934, examinat
anterior in studiul nostru, pentru ca era sotia lui N. I. Buharin, a fost represata si a
suportat timp de 18 ani umilintele si atrocitétile din 5 lagare de detentie®.

G. E. Zinoviev (1883—1936). La Congresul VI al PMSD din Rusia din vara
anului 1917, a fost ales membru al CC al partidului. Din 1921 péana in 1926 a fost
membru in Biroul Politic al CC al PC (b) din Rusia, prezentind rapoartele de dare
de seama ale CC al PC (b) la congresele XII (1923) si XIII (1924). Pentru expunerea
unor viziuni si conceptii proprii ce se deosebeau de cele ale lui I. V. Stalin privitor
la dezvoltarea social-politici a URSS, a fost exclus din partidul comunist. In 1934 a
fost arestat si condamnat la 10 ani de detentie prin procesul plismuit de securitatea
sovieticd a asa-numitului ,,Centru moscovit®, iar in 1936, dupa ce a fost impus si se
autocalomnieze, ,,recunoscand® cd ar fi ,tradat cauza socialismului®, a fost condamnat
la moarte de Judecatoria Supremd a URSS in cadrul procesului asupra membrilor
asa-numitului ,,Centru antisovietic unit trotkist- zinovievist“*. Sentinta a fost pronun-
tatd la 24 august 1936, iar a doua zi, la 25 august 1936, G. E. Zinoviev a fost impuscat
impreuna cu ceilalti 15 condamnati.*” A fost reabilitat in 1988*.

L .B. Kamenev (1883—1936). La Congresul VI al PMSDR a fost ales membru
al CC al partidului. In 1918—1926 a fost presedinte al Sovietului de deputati al
muncitorilor si soldatilor din Moscova, iar in 1923—1926 a exercitat si functia de
adjunct al presedintelui CCP al URSS. La propunerea lui L. B. Kameneyv, in aprilie
1922, L. V. Stalin a fost ales in calitate de Secretar general al PC (b) din Rusia. In

44 Vezi: Hlykun A. H. Camble sHamenutsie moan Poccun. T. 1. (A-M). Mocksa: Beue, 2001, p.
147-149; Manasa sHumxonegus nepconanuit: 2000 semukux mogeit/ Coct. A.K. 3omotko,
C.A. Kongpartiok. MockBa: OO0 «M3x-Bo ACT» ; Xappkos: «Topcuar», 2001, p. 68-69.

45 Vezi: Hlykun A.H. Ykas. cou., p. 149.

46 Ibidem, p. 349-350.

47 Vezi:Beimuuckuit A.Sl. Cyne6ubie peun. 4-e usg. Mocksa: Tocyn. Msp-Bo «HOpua. JIut.»,
1955, p. 423-424.

48 Vezi: Hlykun A. H. Ykas. cou., p. 350.
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1922—1925 impreuna cu G. E. Zinoviev si I. V. Stalin erau considerati conducétorii
principali ai PC (b). La Congresul XIV al PC (b) din decembrie 1925, L. B. Kamenev
a criticat deschis activitatea lui I. V. Stalin. In consecinti a fost demis din componenta
Biroului Politic al CC al PC (b), iar in 1927 a fost exclus din rdndurile partidului
comunist. In 1934 a fost arestat si judecat la 15 ani de detentie, fiind invinuit ca ar fi
facut parte din asa-numitul ,,Centru moscovit® Termenul de detentie a fost majorat
cu 10 ani in 1935, iar in 1936, dupa ce a fost impus sa se autocalomnieze, ,,recunos-
cand“ cd ar fi fost implicat in comiterea unor acte de terorism, sabotaj si spionaj, a
fost condamnat la moarte de Judecétoria Suprema a URSS in cadrul procesului asupra
membrilor asa-numitului ,,Centru antisovietic unit trotkist- zinovievist“®. Sentinta a
fost pronuntata la 24 august 1936, iar a doua zi, la 25 august 1936, L. B. Kamenev a
fost impusgcat la fel ca si ceilalti 15 ,,dusmani ai poporului“®. A fost reabilitat in 1988.
De asemenea au fost represate si toate rudele lui L. B. Kamenev®'.

L. D. Trotki (1879—1940). Membru al CC al PMSDR, unul dintre organizatorii
importanti ai loviturii de stat din 25 octombrie (7 noiembrie) 1917. In 1918—1925
a fost presedinte al Consiliului revolutionar militar al RSFS Ruse si ulterior al URSS,
participand activ la crearea Armatei Rosii. Prin conceptiile si activitatea politicd era
adversarul principal al lui I. V. Stalin in lupta pentru putere in cadrul PC (b) si al
URSS. La Conferinta a XIII a PC (b) din ianuarie 1924 activitatea lui si a adeptilor
sdi a fost caracterizata si condamnatd ca ,deviere mic-burghezi in partid®. La Con-
gresul al XV al PC(b) din decembrie 1927 Trotki a fost exclus din partidul comunist
si expulzat in ianuarie 1928 in or. Alma-Ata din RASS Kazah3, iar in 1929 — peste
hotarele URSS. Din ordinul lui I. V. Stalin a fost asasinat in 1940 in Mexica de catre
comunistul spaniol Ramon Mercader, cdruia pentru ,,indeplinirea cu succes” a misiunii
date i s-a conferit titlul de Erou al Uniunii Sovietice™.

A. L. Rékov (1881—1938). Membru al CC al PC (b). Din 1923 péna in 1930
— presedinte al CCP al URSS. In baza unor plismuiri nefondate a fost invinuit de
participare in activitatea asa-numitului ,,Bloc trotkist de dreapta®, inexistent in reali-
tate, fiind condamnat de Judecatoria Suprema a URSS impreuna cu alti 17 inculpati
la pedeapsa capitald prin impuscare. Sentinta a fost pronuntata la 13 martie 1938
si executatd la 15 martie a aceluiasi an®*. A fost reabilitat de Judecatoria Suprema a
URSS in 1988.

A. S. Enukidze (1877—1937). Membru al PMSD din Rusia din 1898. Din oc-
tombrie 1918 — membru si secretar al Prezidiului CEC din RSFS Rusd, iar din de-
cembrie 1922 péna in 1935 — membru si secretar al Prezidiului CEC al URSS. A
fost delegat la congresele VI, VIIL, IX, XVII ale partidului comunist. La congresul
XVII al PC (b) a fost ales membru al CC al partidului comunist. A fost decorat cu

49 Ibidem, p. 380-381.

50 Vezi:Boimmuckmit AL Ykas. cou., p. 423-424.

51 Vezi: lykun A.H. Ykas. cou,, p. 381.

52 Vezi: llykun A.H. Ykas. cou., T. II ( H-4I ). Mocksa: Beue, 2001, p. 294-296.
53 Vezi: Boimmucknit Af. Ykas. cou., p. 489-563.
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ordinele Lenin si Drapelul Rosu de Muncd. La 1 decembrie 1934 in calitate de secretar
al CEC al URSS a semnat proiectul hotarérii propus de I. V. Stalin ,,Despre ordinea
examindrii proceselor referitoare la pregatirea si sdvarsirea actelor teroriste®, in baza
cdruia, dupd cum am mentionat anterior, au fost represati sute de mii de asa-numiti
»dusmani ai poporului®. A fost impuscat in 1937, la fel ca si alti 15 membri din cei
30 ai Comisiei ce au elaborat proiectul Constitutiei URSS, adoptat in 1936°*. A fost
reabilitat post-mortem.

V. C. Bliuher (1890—1938). Membru al partidului comunist din 1916. Militar
sovetic si activist al PC (b). A fost unul dintre cei mai talentati comandanti ai Arma-
tei Rosii in anii razboiului civil (1918—1920). In anii 1921—1922 a exercitat functia
de ministru al apérarii al Republicii Populare din Extremul Orient al Rusiei, iar in
1929—1938 — cea de comandant al Armatei speciale din Extremul Orient al URSS.
La Congresul al XVII- lea al PC (b) din 1934 a fost ales candidat in membri ai CC
al PC (b). A fost membru al CEC din Rusia in 1921—1924 si membru al CEC al
URSS in 1930—1938. La 12 decembrie 1937 a fost ales deputat in Sovietul Suprem
al URSS>. Constitutia URSS din 1936, la fel ca si altor cetateni sovietici, prin art.
127 oficial si juridic ii garanta maresalului URSS inviolabilitatea persoanei, intrucat
dispozitia articolului stipula: ,Nimeni nu poate fi arestat decét in baza unei hota-
rari judecdtoresti sau cu autorizatia procurorului“®. Art. 128 garanta de asemenea
inviolabilitatea domiciliului si secretul corespondentei cetétenilor, inclusiv a lui V.
C. Bliuher”. Suplimentar, el, in calitate de deputat al Sovietului Suprem al URSS, in
conformitate cu art. 52, dispunea de imunitate parlamentara, deoarece nu putea fi
»tras la rdspundere judecétoreascd sau arestat fard incuviintarea Sovietului Suprem al
URSS, iar in perioada dintre sesiunile Sovietului Suprem al URSS — fara incuviintarea
Prezidiului Sovietului Suprem al URSS**%.

De facto, ca si in alte milioane de cazuri, normele constitutionale mentionate in
perioada de guvernare a regimului sovietic totalitar, indeosebi in anii aflarii la putere
a dictatorului I. V. Stalin, nu erau respectate de organele represive ale URSS. Potrivit
mirturiilor publicate de catre Glafira Bliuher, sotia maresalului, V. C. Bliuher a fost
arestat in mod brutal la 27 octombrie 1938, fard respectarea rigorilor constitutionale
si a demnitatii eroului razboiului civil si a celei de deputat al Sovietului Suprem al
URSS. In timpul anchetei penale, fiind supus unor torturi si schingiuiri bestiale (i-a
fost scos chiar si un ochi), a incetat din viata ca un martir la 9 noiembrie 1938, fira a
oferi anchetatorilor declaratii de autoacuzare sau de calomniere a camarazilor sii*.

54 Vezi: BC3. 3-e u3p. T. 9. Mocksa: CoBeTckas sHIuKaonenus, 1972, p. 87-88; 3oros Bukrop.
Ykas. cou., p. 268.

55 Vezi: BC3. 3-e n3p. T. 3. Mocksa: CoBeTckas sHIUKIONeAVs, 1970, p. 434-435.

56 Koucrurynust (OcnosHoit 3akon) Corsa Cosercknx Conmanuctnyeckux Pecrry6muk 1936
. Mocksa: V3n-Bo « MsBectnsa Coseros genytaroB Tpypamuxcss CCCP«,1974, p.28.

57 Ibidem.

58 Ibidem, p. 13.

59 Vezi: Brroxep [madupa. C Bacummem Koncrantunosuuem Brtoxepom- mects ret. In: Bo-
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La fel ca si in cazurile de represare ale altor milioane de persoane, declarate
fard temei ,dusmani ai poporului®, au fost arestati si condamnati la ani grei de pri-
vatiune de libertate, Glafira Bliuher si fratele maresalului — Pavel Constantinovici
Bliuher®.

Documentele publicate si materialele de arhiva demonstreazi cé erau lichidati fizic
nu doar acei care prin autoritatea lor prezentau un oarecare pericol pentru regimul
dictatorial al I.V. Stalin, cum au fost cazurile unor asemenea lideri ai PC (b) ca S. M.
Kirov,*" G. E. Zinoviev, L. V. Kameneyv, N. L. Buharin, A. I. Rékov, L. D. Trotki etc.
si sustinatorii acestora, dar si toti acei cetateni care aveau sau au putut eventual avea
viziuni nitel diferite vis-a-vis de cele ale conducerii partidului comunist. De asemenea
au fost represati si condamnati la ani grei de privatiune de libertate (in mediu pana
la 20 de ani) si milioane de locuitori care nu manifestasera devotament excesiv fatd
de politica conducerii PC (b). Multi dintre acestia, din cauza conditiilor precare de
viatd in lagarele de detentie, a alimentarii insuficiente, necalorice, a subnutritiei si a
muncilor istovitoare la care erau impusi, au decedat pana la expirarea termenilor la
care au fost condamnati.

A. S. Smakalin, doctor in stiinte juridice (dr. hab. in drept) scrie cd prin utilizarea
muncii ieftine, practic neremunerate a detinutilor in anii dictaturii lui I. V. Stalin,
in URSS au fost construite mii de obiective industriale, canale, cii ferate, sosele etc.
Savantul rus mentioneazi cd pentru eficientizarea exploatirii muncii detinutilor in
cadrul CPAI al URSS fuseserd constituita o structura speciala de conducere I'VJIAT
(TmaBHOe ynpaBieHue marepsmu — Directia principald a lagédrelor), care la inceputul
anului 1940 dirija activitatea a 3 lagare, 425 de colonii de corectie prin munca si 50
de colonii pentru minori, unde erau detinuti 1.659.992 de oameni (majoritatea ab-
solutd fiind nevinovati, deoarece realmente nu comisesera nicio crima), prin munca
gratuita a carora statul sovietic obtinea un venit anual de circa 2.659 de milioane
de ruble®.

Represiunile regimului sovietic totalitar in anii de guvernare ale lui I. V Stalin
n-au ocolit nici pe membrii multor popoare neruse incluse cu forta in cadrul URSS.
In pofida faptului ci oficial, in dependenti de numirul populatiei si de suprafata
teritoriului locuit, popoarelor subjugate in trecut de tarismul rus in aspect constitu-
tional li s-au acordat statute juridice de republici unionale, de republici autonome, de
regiuni autonome, districte nationale, totusi neoficial, pe diverse cii, a fost revigorat,
incepand cu anii ’30 ai secolului XX, procesul de deznationalizare si de rusificare a
béstinasilor — pe de o parte, si de persecutare a cadrelor de conducere de origine

€HHO- MICTOPMYECKMII )XypHai,1990, Nel, p. 79-83.

60 Ibidem, p. 83.

61 Potrivit informatiilor din raportul lui N. S. Hrusciov la Congresul al XX-lea din 1956, uci-
derea lui S.M. Kirov la 1 decembrie 1934 a fost organizata la comanda lui I.V. Stalin. — Vezi:
Xpywes H. C. Ykas cou,, p. 446.

62 Vezi: Cmpikamuu A.C. I'YJIAT kak BaxxHblil (akTop sxoHOMudeckoro passurus CCCP B
30-e rogipt. In: Tocymapctso u mpaso, 2007, Nel, p. 92-102.
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autohtond din institutiile de partid si din organele de stat, care, prin activitatea lor,
promovau activ necesitatea renasterii constiintei nationale si a dezvoltarii culturii
etnice — pe de alta parte.

Promovarea ideilor renasterii nationale de catre membrii etniilor autohtone erau
calificate drept activitati nationaliste, antisovietice. Procurorul URSS A. Ia. Vasinski in
rechizitoriul pronuntat in 1938 la procesul impotriva membrilor asa-numitului ,,Bloc
trotkist de dreapta“ in baza depozitiilor de autoacuzare a celor arestati si de calomniere
a altor persoane, obtinute de la inculpati prin intermediul uzului de forta, i-a invinuit
nefondat pe G. F. Grinko, C. G. Rakovski (din RSS Ucraineana), V. F. Sarangovici (RSS
Bielorusa) A. Ikramov (RSS Uzbekd), F. Hodjaev (RSS Uzbeka) si pe alti demnitari de
stat si de partid in subminarea sub conducerea lui N. I. Buharin si a lui L. D. Trotki,
a puterii sovietice si de tendintd de dezmembrare a URSS, prezentandu-i, fira careva
probe concludente, drept ,,dusmani ai poporului“®. De asemenea G.E. Grinko, V. F
Sarangovici, A. Ikramov si E Hodjaev au fost invinuiti de nationalism, de sustinere a
miscarilor nationaliste ale ,,borotbistilor® (luptatorilor) pentru libertate din Ucraina
si Belorusia, ale adeptilor organizatiilor ,,Milli Istikleal* si ,,Milli Ittihad din Asia
Mijlocie si etichetati ca ,trddéatori“ ai puterii sovietice®.

Un asemenea proces extraordinar de important in aspect politic si juridic, in
cadrul cdruia urma si fie decisa soarta a zeci de oameni, realmente nevinovati, a fost
examinat de Judecatoria Suprema a URSS, in conformitate cu dispozitiile hotarérii
neconstitutionale a CEC al URSS din 1 decembrie 1934 doar pret de 11 zile (de la
2 pana la 13 martie 1938). La 13 martie 1938 Judecatoria Supremd a URSS prin
hotararea adoptata i-a condamnat la moarte prin impuscare pe G. E Grinko, V. F
Sarangovici, A. Ikramov si E Hodjaev, iar pe C. G. Rakovski la privatiune de libertate
pe 20 ani. Cei condamnati la moarte au fost impuscati la 15 martie 1938%. Ulterior
au fost reabilitati post-mortem.

Au fost represati si alti demnitari de stat si activisti de partid din republicile
URSS. Pentru a evita torturile la care putea fi supus de citre macelarii organelor de
ancheta ale CPAI a URSS, deoarece era invinuit in sustinerea miscérii nationaliste
din Ucraina, a fost nevoit sa se sinucidd in 1933 N. A. Skrapnik, personalitate mar-
cantd, cu functii importante in organele de conducere ale RSS Ucrainene si ale URSS,
inclusiv: presedinte al CCP din RSS Ucraineana din 1918, membru al CEC al URSS
din 1922, iar din 1927 — presedinte al Sovietului Nationalitétilor al CEC al URSS,
savant notoriu (academician al AS din RSS Bielorusa din 1928, academician al AS
din RSS Ucraineand din 1929)%.

In 1939 a fost represat V. Ia. Ciubari (1891—1939), care exercitaserd functii
importante de stat si de partid in conducerea Ucrainei si a URSS: membru al Biro-

63 Vezi: Boimmuacknit A4, Ykas. cou., p. 485-489, 522-536.

64 Ibidem, p. 534-535.

65 Ibidem, p. 489, 562-563.

66 Vezi: BCO. 3-e m3p. T. 23. Mocksa: M31-Bo ,,CoBeTcKast sHIUK/IONeANA« , 1975, p.530; 30T0B
Bukrop. Ykas. cou., p. 266.
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ului Politic al CC al PC (b) U, presedinte al CCP al URSS in 1934—1938, membru
al comisiei de elaborare a proiectului Constitutiei URSS, aprobat in 1936, deputat
in Sovietul Suprem din decembrie 1937. A fost condamnat nefondat la moarte si
impuscat la 26 februarie 1939.

Regimul sovietic totalitar a incédlcat nu doar drepturile si libertatile membrilor
unor paturi sociale sau ale unor grupuri numeroase de locuitori, etichetati ca ,,dus-
mani ai poporului’, dar chiar in ansamblu si pe membrii unor grupuri nationale si
etnii distincte. In 1937 au fost in mod fortat deposedati de casele si gospodariile au-
xiliare si deportati in Kazahstan si in Asia Mijlocie toti coreenii din Extremul Orient
al URSS si kurzii din Transcaucazia. Prin decretul Prezidiului Sovietului Suprem al
URSS din 28 august 1941, in baza unor invective nefondate privitor la asa-numita
colaborare a nemtilor care locuiau in URSS cu structurile de spionaj ale Germaniei
fasciste, 1.208.227 de nemti din Povolgia si din alte zone ale partii europene a URSS
au fost impusi sd se stramute in regiunile de la est de Ural®, iar prin decretul Prezi-
diului Sovietului Suprem al URSS din 7 septembrie 1941 a fost lichidata si statalitatea
nationald a acestora — RASS a nemtilor din Povolgia®.

La fel, din cauza invectivelor nefondate vis-a-vis de colaborarea cu armatele ger-
mane in timpul luptelor din anii celui de al Doilea Razboi Mondial, au fost deportati
la sfarsitul anului 1943-inceputul anului 1944 in Siberia, Kazahstan si Asia Mijlocie
membrii unor asemenea etnii autohtone din Caucazul de Nord, ca balkarii, kalmacii,
ingusii, cecenii, iar in 1945 téitarii si membrii unor grupuri nationale din Crimeea.
Ei au fost transportati la locurile predestinate exilului sub escorta unitatilor speciale
ale CPAI al URSS in vagoane de marfd, neadaptate pentru necesitatile elementare de
viata. Din cauza supraaglomerdrii deportatilor in vagoane, a insuficientei de hrand si
apa, a conditiilor antisanitare in care au fost impusi sé caldtoreascd pe parcursul a mai
multor zile, un numdr impunétor neidentificat pand in prezent, a decedat in drum,
neajungand la locurile de destinatie. Cei rdmasi in viata au fost nevoiti sa trdiasca in
surghiun, impusi sd lucreze la munci deosebit de grele, sub supravegherea bestiald a
structurilor CPAI al URSS, fard a fi asigurati barem cu alimentarea necesara, reco-
mandata de normele stabilite de stiinta medicald”. La 1 octombrie 1945 in regiunile
de la est de Ural, in localitdtile administrate de Sectia localitétilor speciale ale CPAI
al URSS se aflau 2.230.500 de persoane stramutate special, inclusiv 687.300 de nemti
— cetdteni sovietici, 606.800 de fosti culaci, 405.900 de ceceni si ingusi, 195.200 de

67 Vezi: CO0pHUK 3akOHOB 1 yka3oB IIpesumyma Bepxosaoro Cosera CCCP. 1938-1967.
B 2 Tomax. Tom I. MockBa: V3paTenbcTBo ,JI3BeCTusA COBETOB AEIyTaTOB TPYAALIXCS
CCCP«, 1968, p. 164.

68 Vezi: benxosery JLII. [IpaBoBblie acriekTsl HarmoHanbHO otk CCCP B rops! Be-
mmkort OTedecTBEHHO BOIHEL I B IIepBOE IIOCTIEBOCHHOE AeCATHUICTHE. in: TocymapcTso
u mpaso, 2006, Ne5, p. 106; Kysnenos J1.H. Ykas. cou., p. 488.

69 CoopHMk 3akoHOB U yka3os IIpesupuyma BepxosHoro Cosera CCCP 1938-1967. Tom
I, p. 164.

70 Vezi: Cmbixamun A.C. Ykas. cou., p.99-101.
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tatari, greci si bulgari din Crimeea, 88.000 de hemsili, turci si kurzi, 80.300 de kalmaci,
60.100 de karaciai, 33.100 de balkari .

Dupa Congresul al XX-lea al PCUS din 1956, in sedintele caruia au fost scoase in
vileag o parte insemnatd a faradelegilor comise de organele sovietice represive in anii
de guvernare a dictatorului I. V. Stalin, a fost demonstrata si nelegitimitatea deportarii
popoarelor din Caucazul de Nord, Povolgia si Crimeea. Prin decretele Prezidiului
Sovietului Suprem al URSS din 9 ianuarie 1957 au fost reabilitati cecenii, ingusii,
balkarii, kalmacii, karaceaii si au fost restabilite autonomiile lor national-teritoriale.

In pofida faptului ci prin decretele Prezidiului Sovietului Suprem al URSS din
29 august 1964 si din 5 septembrie 1967 s-a constatat de asemenea nelegitimitatea
decretelor de deportare a nemtilor din Povolgia din 28 august 1941 si a tatarilor din
Crimeea din 1945, totusi nici nemtilor nu li s-a permis sd revina la casele si gos-
podariile lor din Povolgia, si nici tatarilor nu li s-a permis reintoarcerea la bastina
istorico-etnica din Crimeea’.

Represiunile si deportarile efectuate de regimul sovietic totalitar nu i-a ocolit nici
pe roménii moldoveni din teritoriile istorico-etnice de la est de Prut. In conformitate cu
datele publicate de Comisia pentru studierea si aprecierea regimului comunist totalitar
din Republica Moldova, in perioada de la 10 august 1937 — noiembrie 1938 institutia
judecatoreasca neconstitutionald, in cadrul examindrii a 105 procese, a condamnat
in RASS Moldoveneascé 4.762 de persoane, inclusiv 3.497 de oameni la moarte prin
impuscare, iar 1.252 au fost condamnati la 5, 8 si respectiv 10 ani de detentie in asa-zi-
sele ,,lagare de corectie”. Printre cei condamnati la moarte au fost demnitari de stat,
activisti de vazd ai PC (b), reprezentanti ai intelectualititii din RASS Moldoveneasca,
inclusiv I. Badeev, M. Baluh, A. Rihman, H. Bogopolski, N. Cabac, P. Chior, A. Dambul,
K. Galitki, N. Golub, Gr. Starai, A. Stroev, S. Siteanu etc.”. Doctorul in istorie Elena
Negru constata faptul ca in perioada mentionata ,,represiunile impotriva dusmanilor
poporului® s-au soldat cu lichidarea aproape in totalitate a conducerii de partid de
rang raional si central din RASSM. Catre toamna anului 1937 toti cei 14 presedinti ai
comitetelor raionale erau arestati, iar din cei 9 membri ai biroului comitetului moldo-
venesc regional al PC (b) din Ucraina, doar unul isi mai exercita functia”.

71 Vezi: baes PP. Orpen cnennocenennit HKBII/MBJI CCCP (1941-1959 rr.). Victopus n
TIpaBoOBOE TMOMIOKeHMe. In: 3akoH 1 rpaso, 2007, Nel, p. 119; Cabanunes X. M. A. Tpaso-
BOe MOJIOXKEHeE I COLMATbHBII CTaTyc 6a/KaplieB Ha crernocenenun. in: focymapctso
u paBo, 2005, Nel2, p. 89-96.

72 COopHUK 3aKOHOB 1 yka3oB IIpesunnyma Bepxosroro Cosera CCCP. 1938-1967. Tom I, p.
164-167.

73 Moldovenii sub teroarea bolsevicé: Sinteze elaborate in baza materialelor Comisiei pentru
studierea si aprecierea regimului comunist totalitar din Republica Moldova. Chisinau:
Serebia, 2010, p. 13.

74 Ibidem, p. 17.

75 Negru Elena. Politica etnoculturald in RASS Moldoveneasca (1924-1940). Chisinau: Prut
international, 2003, p. 124.
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Dupa anexarea Basarabiei si Bucovinei de Nord de cdtre URSS la 28 iunie 1940,
represiunile s-au extins si asupra populatiei din teritoriile rapite de sovietici de la
Romania. Potrivit investigatiilor istoricului Elena Siscanu, din 28 junie pand in 4 iulie
1940, chiar din primele zile ale ocuparii Basarabiei si Bucovinei de Nord, numai in
judetele Cernduti, Balti, Chisinau si Cetatea Albd fuseserd arestati 1.122 de oameni,
sub pretextul ci pina la anexare, in cadrul Romaniei, exercitasera functii de politisti,
de ofiteri ai armatei, de agenti ai sigurantei 7, adica activitati specifice si necesare
organizdrii de stat a oricarei tdri din lume. Prim urmare, arestdrile mentionate erau
actiuni nelegitime ce contraveneau principiilor jurisprudentei, deoarece persoanele
respective fusesera represate pentru activitatile exercitate in cadrul Romaniei si nu
comiseserd actiuni sanctionate de dispozitiile Codului penal al RSS Ucrainene din
1927, normele céruia au fost in vigoare pe teritoriul RASSM, iar ulterior si pe intreg
teritoriul RSSM pand in 1961, cand a fost adoptat Codul penal al RSSM.

In noaptea de 12 spre 13 iunie 1941, prin incilcarea flagranti a dispozitiilor art.
127 si 128 ale Constitutiei URSS din 1936 si ale art. 100 si 101 ale Constitutiei RSS
Moldovenesti din 1941, care garantau inviolabilitatea domiciliului acestora, fard adop-
tarea unor hotdrari ale institutiilor judecatoresti constitutionale, cum era prevazut de
art. 127 al Constitutiei URSS din 1936 si art. 100 al Constitutiei RSS Moldovenesti din
1941, au fost arestate in Basarabia si in Bucovina de Nord 5.479 de persoane, escortate
in lagdrele de detentie, iar 24.360 de persoane au fost deportate fortat in regiunile din
Siberia, Kazahstan, Ural si Asia Mijlocie, in vagoane de marfa, neadaptate conditiilor
elementare de viatd. Abia dupa sosirea in localititile destinate deportdrii, locuitorii
Basarabiei si ai Bucovinei de Nord au fost judecati de citre ,troicile speciale®, adica
de instante neconstitutionale”.

Cetiétenii din RSS Moldoveneasca au fost supusi unui nou val de deportiri, de
astd data si mai masiv, de catre organele sovietice represive in noaptea de 5 spre 6 iulie
1949. Atunci, in baza deciziilor instantelor administrative, fira adoptarea hotararilor
respective de citre instantele judecitoresti oficiale, dupd cum prevedeau normele con-
stitutionale mentionate anterior, au fost deposedati de casele si gospodariile proprii
si stramutati fortat in regiunile de la est de Ural 35.786 de oameni, dintre care 9.864
de barbati, 14.033 de femei si 11.889 de copii™.

Cu toate ca populatia URSS era terorizata excesiv din cauza represiunilor drastice,
totusi in anii 30 ai sec. XX au existat personalitati care au avut curajul sd scoatd in
evidentd abuzurile si faradelegile regimului sovietic totalitar. Astfel, fostul candidat in
membri ai CC al PC (b) din toatd Uniunea M. N. Riutin in adresarea-manifest ,,Catre
toti membrii PC (b) din toata Uniunea“ din iunie 1932, caracterizand regimul politic
al dictatorului I. V. Stalin, constata: ,, Asupra tdrii intregi a fost pusd o botnitd enorma,
unde lipsa de drepturi, arbitrariul si violenta sunt pericolele care atirnd permanent

76 Siscanu Elena. Regimul totalitar bolsevic in RASS Moldoveneasca (1940-1952). Chisinau:
Civitas, 1997, p. 58.

77 Moldovenii sub teroarea bolsevica..., p. 40-41; Siscanu Elena. Op. cit., p. 61-62.

78 Moldovenii sub teroarea bolsevici..., p. 46; Siscanu Elena. Op. cit., p. 72.
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asupra fiecdrui muncitor si tdran“”’. I. N. Pavlov (1849—1936), eminent fiziolog si
psiholog rus, laureat al premiului Nobel (1904), reflectdnd asupra statutului juridic real
al cetdtenilor sovietici, in scrisoarea adresatd Consiliului Comisarilor Poporului din
URSS din 21 decembrie 1934, mentiona: ,,Noi am trdit §i traim sub un regim de teroare
si violentd permanentd <....>, ca si locuitorii din despotiile antice ale Asiei“®’.

E E Raskolnikov, ambasadorul URSS in Bulgaria, in ,,Scrisoarea deschisa cétre
Stalin“ din 17 august 1939 ficea o caracteristica elocventa asa-ziselor drepturi si li-
bertati ale cetatenilor sovietici din anii ’30 ai sec. XX: ,Nimeni in Uniunea Sovieticd
nu se simte in sigurantd. Cel drept si cel vinovat, eroul revolutiei din octombrie si
dusmanul ei, bolsevicul cu stagiu si cel fara de partid, tdranul colhoznic si ambasa-
dorul, intelectualul si maresalul Uniunii Sovietice — toti in méasurd egald sunt supusi
loviturilor de bici ale dumitale, totul se roteste in valtoarea sangeroasa diabolica“®.

Din materialul expus in studiul nostru rezultd formularea urmétoarelor concluzii:

Acapararea puterii in Rusia de citre PMSD (b), prin lovitura de stat din 25 oc-
tombrie (7 noiembrie) 1917, a scindat societatea in doud tabere beligerante.

Prin instaurarea dictaturii proletariatului, realmente a nomenclaturii partidului
comunist, o parte considerabild a populatiei (cea mai inzestratd cu spiritul de intre-
prinzatori si cea mai cultd) a fost lipsita de drepturile si libertatile firesti, ceea ce a
determinat declansarea rizboiului civil in Rusia.

In pofida stipulatiilor normelor juridice din Constitutia RSFSR din 1918, ale
Constitutiei URSS din 1936, Constitutiei RSS Moldovenesti din 1941 si din alte acte
normative sovietice, regimul sovietic dictatorial in anii de guvernare a lui I. V. Sta-
lin nu doar a limitat si violat drepturile si libertatile a zeci de milioane de cetéteni
sovietici, inclusiv a sute de mii de locuitori ai republicii noastre, dar a si condamnat
la moarte milioane de oameni nevinovati, printre care sute de mii de militanti fideli
cauzei partidului comunist.

Nici un regim politic din statele democratice ale lumii nu a supus represiunilor
un numdr atit de mare de locuitori, ca regimul de guvernare condus de I. V. Stalin.

Consideram juste deductiile savantului rus I. N. Pavlov, diplomatului sovietic
E E Raskolnikov si ale altor personalitati marcante ale timpului, care au mentionat
ca nimeni in URSS nu se simtea in sigurantd, deoarece traiau sub un regim de teroare
si violenta permanenta.

Astfel, conchidem ca drepturile si libertatile cetatenilor sovietici, stipulate in
programele PCUS si in actele legislative sovietice, de facto au avut doar un caracter
declarativ-formal, urmérind scopuri propagandistice cu iz intern si extern.

79 Protur M.H. Ko Bcem unenam BKIT (6). In: Xpecromarus o ncropym CCCP. 1917-1945,
Mocksa: IIpocsemenne, 1991, p. 454.

80 M3 mucpma VLIL. ITaBnosa B Coser Haponubix Komuccapos CCCP or 21 nexabpsa 1934 .
In: Xpecromarus no ncropun CCCP. 1917—1945. Mocksa: [Tpocseuienue, 1991, p. 459.

81 s ,,OrkpoiToro nucbma Cranmuny« nomaomounoro npescrasutens CCCP B bonrapun ©.0.
Packonbaukosa ot 17 asrycra 1939 r. In: Xpecromarus no ucropun CCCP. 1917—1945.
Mocksa: IIpocsemenne, 1991, p. 271-272.
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The way in which to accommodate the interests of a group with those of an entire nation
has confounded constitutionalists, constitution-makers, minority rights advocates and also
international lawyers for a long time. National government is not necessarily the best or
the only level of government where the accommodation of group interests can take place. At
the national level, group interests may become overridden by the needs and concerns of the
majority, while the capacity at local government level to respond to the needs of the group
may be limited, especially in terms of the powers required to bring about the accommodation
between the group and the national entity.

Keywords: territorial division, unitary state, federal state, regions, administrative-territorial
division, wilaya, primary municipalities, landstingkommuns, regions.

DISTRIBUTIA TERITORIALA CA MIJLOC DE PREVENIRE A SECESIUNII

Modalitdtile prin care sd impaci interesele unui grup etnic cu cele ale poporului (intregii natiuni)
au preocupat constitutionalistii, creatorii de constitutii, apdrdtorii drepturilor minoritdtilor,
precum si specialistii de drept international pentru o perioadd lungd de timp. Guvernele nati-
onale nu sunt de fiecare datd cel mai bun nivel de realizare a intereselor grupurilor nationale,
si cu sigurantd nu singurul. La nivel national, interesele de grup pot fi surclasate de necesitdtile
majoritdtii, in timp ce capacitatea guverndrii locale de a rdaspunde la necesitdtile grupului, pot
fi limitate in primul rand datoritd sistemului de distribuire a atributiilor in stat.
Cuvinte-cheie: diviziune teritoriald, stat unitar, stat federativ, regiuni, divizare administrativ-
teritoriald, regiuni

Territorial division of the unitary state

For the survival in the struggle with other nations due to a large extent and
the internal development of any country. Sine qua non of survival is territorial
integrity.

Most constitutions specifically stipulate the unity and indivisibility of the State
(Article 5 of the Italian Constitution 1948!, Article 1 of the French Constitution of

1 Constitution of the Italian Republic, adopted on 22 December 1947, published in Gazzetta
Ufficiale No. 298 on 27 December 1947, http://www.senato.it/documenti/repository/istituzione/
costituzione_inglese.pdf
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1958 amended by the Law of 1995, Article 1 of the Constitution of Algeria in 1976°,
Article 9 of the Constitution of Iran in 1979%), or their unity and territorial integrity
(Preamble of the Constitution Act of Canada in 1867°, Preamble and Article 4 of the
Constitution of the Russian Federation, 1993)°.

Relations in a unitary state between its constituent parts (regions) or between
the state and part of it can consider the example of several countries.

The territorial aspect of domestic regulatory acts in a unitary state are in the
form of the first space law and the functioning of the state space in this state. This
is clearly confirmed by the legal norms of unitary states, through the merger of
evolving historically sovereign subjects of international relations. These include, for
example, the act of connecting the UK with Scotland (1707)".

On territorial space it comes repeatedly. In particular, the regulation of the matters
of succession in the United Kingdom (“the two kingdoms of England and Scotland on
the first day of May, seventeen hundred seven, and forever thereafter be combined into
one kingdom under the name Great Britain ...” (art.I) and the “throne of the United
Kingdom of Great Britain and the Dominions goes after the death of Queen Anne,
in the absence of her offspring, to the Princess Sophia ...” (art.II)). This is comple-
mented by the determination of the order of space and of the laws, “laws related to
regulating trade, duties and excise taxes of those who by virtue of this agreement shall
apply in Scotland, should be in Scotland, from and after the connection, the same as
in England..”, but equal “laws relating to public rights, politics and civil administra-
tion, can be installed the same throughout the United Kingdom ...” (Article XVIII);
“all the laws and statutes of the kingdom in the extent to which they contradict or
are inconsistent with the terms of the articles or the condition of any of them, since
the connection and after it is terminated, become ineffective ... “(art.XXV). Even
the establishment of the Protestant religion and Presbyterian church government is
“within the realm of Scotland” (Preamble, art.II, Section II of the Act)?.

2 Constitution of France, adopted on 4 October 1958, http://www.servat.unibe.ch/icl/fr00000_.
html

3 The Constitution of the People’s Democratic Republic of Algeria, adopted on 19 Nov 1976,
http://www.servat.unibe.ch/icl/ag00000_.html

4 The Constitution of the Islamic Republic of Iran, adopted on October 24, 1979, http://www.
iranonline.com/iran/iran-info/government/constitution.html

5 The Constitution Act, 1867, (THE BRITISH NORTH AMERICA ACT, 1867) adopted on
29th March, 1867, www.solon.org/Constitutions/Canada/English/ca_1867.html

6 Koncturyumsa Poccniickoit ®enepauym. — M.: FOpup.aut., 1993. — 96 c.

7 The Acts of Union were two Parliamentary Acts — the Union with Scotland Act passed in
1706 by the Parliament of England, and the Union with England Act passed in 1707 by the
Parliament of Scotland — which put into effect the terms of the Treaty of Union that had
been agreed on 22 July 1706, following negotiation between commissioners representing the
parliaments of the two countries.

8 The Treaty of Union of the Kingdom of England (including Wales) and the Kingdom of Scotland,
agreed on 22 July 1706, in effect on 1 May 1707, http://www.cranntara.org.uk/treaty.htm
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In Algeria, the administrative-territorial division of the municipality includes as
a primary level of territorial organization and the public as wilaya territorial team,
endowed with juridical personality and financial autonomy, and as administrative
state. Wilayas are created by law. Its name and the administrative center established
by decree. Any abolition of wilaya is subject to the same conditions (Article 2 of the
Constitution). Between 48 wilayas distributed all communes. The territory is divided
into each wilaya Dair. Dair is an administrative district, territorial boundaries of
which are established, modified or abolished by law (art.166 Constitution as amended.
Law Ne 81 — 02 of 14 February 1981)°.

Mongolia (area 1.566 sq. km) is administratively divided into 21 aimag. Only
the state capital is divided into districts™.

If the Ttalian Constitution establishes the territorial state in the special section
V (“Regions, provinces and communes”), then, for example, the constitution of
another unitary state — the Islamic Republic of Iran — refers to a variety of admin-
istrative and territorial levels of government only when it speaks of the settlement,
county, city, regional or provincial councils (art.100), education and competence of
the Supreme Council of Provinces, consisting of members of provincial councils
(art.101-102), and the duty of the governors of provinces, cities, counties and other
local governors appointed by the government to comply with a Council decision
adopted within their competence (art.103)".

Relationships within a unitary state on the territorial division may be different
depending on the presence or absence of administrative autonomy in it. Ethnic fac-
tor influencing the formation of a national system of territorial units, led to the fact
that even in a unitary China at 94% of the actual Chinese population (hanzhen) area
of the state is divided into 22 provinces, 5 autonomous regions, and 3 cities under
central authority.

Bearing in mind the territorial aspect, the Code of Laws of the Russian Empire
(Article 48) states that the laws in force or a unified empire in their total force, or
with local changes in some parts. The space now changes the location where they
were allowed, and their relation to the common law defined in special laws, institu-
tions and regulations®.

9 'The Constitution of the People’s Democratic Republic of Algeria, adopted on 19 Nov 1976,
http://www.servat.unibe.ch/icl/ag00000_.html

10 The Constitution of Mongolia, adopted on 13 Jan 1992, http://www.servat.unibe.ch/icl/
mg00000_.html

11 Constitution of the Italian Republic, adopted on 22 December 1947, published in Gazzetta
Ufficiale No. 298 on 27 December 1947, http://www.senato.it/documenti/repository/istituzione/
costituzione_inglese.pdf

12 Background Note: China, http://www.state.gov/r/pa/ei/bgn/18902.htm

13 (Svod Zakonov Rossiskoi Imperii), a collection of existing legislation, organized by subject.
Between editions of the code, yearbooks and summary volumes covering several years were
published, indicating which articles had been abrogated or amended. After 1857 the code
was never reprinted in toto; only individual volumes, called incomplete editions, were pub-
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Implementation of the internal functions of a unitary state

In determining the role of territorial factors in the implementation of the internal
functions of the state must, as always, first define the concepts and approaches. It is
expressed in the functions are known, the social purpose of any state.

The internal functions of the state formed a concrete historical. Describing
ancient Asia, Marx pointed out three branches of administration (state functions),
“the Finance Ministry or the Office for robbing its own people, the military depart-
ment or agency to despoiled of other nations, and, finally, the department of public
works ... elementary need to conserve and share water ... in the East — where
civilization was too low and where the size of the territory is too vast ... — Imperi-
ously demanded the intervention of the centralizing power of Government. Hence
the economic function, which had to comply with all Asian governments, namely
the function of public works.”"*

Regardless of whether we consider the functions of the state as a subject-political
characteristics of its traditional activities or as the main activities of the state, to
change them as changes affect the economic and political conditions domestically
and international situation.

The internal functions of the state determined by the nature of the society in
domestic demand and the state territory.

The internal features of any state are:

— Protection of the existing state system, including the suppression of social

and class resistance or protest;

— Organizational-economic, including the regulation of economic relations;

— Financial, including the issuance of currency;

— Taxation;

— Providing social guarantees to the public;

— Protection of public order;

— The preservation and enrichment of culture;

— Promoting scientific and technological progress;

— Information security company;

— Education of the younger generation.

lished. The incomplete edition of 1892 contained an additional, 16th volume on the judicial
statutes. The code included neither the military and naval laws, nor the laws concerning
the empire’s non-Russian borderlands (several special departmental and local codes were
in force here), nor some of the laws on the government body that handled the affairs of the
imperial court, on foreign affairs, and on the Orthodox faith. The code’s various editions
were unwieldy and were issued infrequently and in small quantities. In the late 19th century,
therefore, unofficial editions of the code began to appear. The best came out in four volumes
in St. Petersburg in 1913. After the fall of the autocracy in 1917, some legislative material in
the code was reworked; however, the bulk of the articles remained unchanged and in force
until the October Revolution of 1917.
14 Marx, Karl. Selected writings. 2nd ed. Oxford ; New York: Oxford University Press, 2000.
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Some state functions can be performed by all public authorities in the aggregate,
the other — individual links in the state mechanism. But while any of the functions
distributed throughout the state, sometimes significantly refracted through the par-
ticular legal regime of the individual parts of the territory. Lenin rightly observed
that “the essence of Soviet power, as well as the very essence of the transition from
capitalist society to socialist, is that political problems occupy a subordinate position
in relation to economic problems.” Unfortunately, in practice by the Bolsheviks class
facilities and the Russian traditions of spirituality in the first place was the ideology
zavedshaya in crisis and the economic and political system of socialism.

No less important is the fact that, on whatever aspect of the settlement of ter-
ritorial problems nor dealt with the implementation of the internal functions of a
unitary state, there is joint competence — these issues fully within the competence
of the central government. The rights of the individual parts of the territory of the
state and its authorities are limited to mainly the decision of local affairs.

The procedure of redistribution of territory in a unitary state

Category of “territory” in the constitutions of unitary states either do not de-
signed or developed very weakly. For example, the notion of territory is not used
in the text of the Constitution of Sweden. This is despite the fact that section 7 of
chapter “Fundamentals of the political system” form of government adopted by the
Riksdag February 27, 1974, it was recorded that a State has the primary municipali-
ties and landstingkommuns. For the primary communes classified as a rule, cities
and villages, landstingkommuns are (with few exceptions) the territory of counties
(provinces), but in the text of the constitution is not fixed and it is. Only in paragraph
1 of Chapter 1 of Public Law 1977/179, it was explained: “The state is divided into
communes and landstingkommuns. Each of the county is one landstingkommunu,
unless otherwise stated. Special orders are accepted on unions and communities
about the changes communal division and division by landstingkommuns. “ But in
this law the concept of “territory” is not used.”

Unlike Sweden, the internal regime of the territory is thoroughly detailed the
legislation in France and francophone countries. Moreover, if in accordance with
Article 1 of the Constitution of the Republic of France of 1958 and the peoples of
the Republic of overseas territories, which took an act of self-determination of this
constitution, shall establish a community based on equality and solidarity of the
peoples within its composition, it is Article 2 Constitution confirms that France is
an indivisible, secular, democratic and social Republic. With the abolition of the
Community provisions on the Constitutional Act of 4 August 1995 and the first
paragraph of Article 2 of the transition to the place of Article 1 of this situation began

15 The Constitution of Sweden: The 1974 Instrument of Government (Swedish: Regeringsfor-
men), adopted on February 27, 1974, http://www.riksdagen.se/templates/R_Page_6307.aspx
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to sound even more convex. Being concerned about protecting the integrity of the
State (Article 16), the constitution enshrines the status of territorial communities
(see Section XII), which include the Overseas Territories, regulates issues related to
the existence of the Community (Section XIII).'¢

Imitating the French, the Algerian constitution in 1976 strengthened the com-
munes and wilaya as territorial communities (Article 36). Municipal Code 1967
and Code of wilaya in 1969, taking into account more recent revisions and addi-
tions have laid the national mechanism for regulation of internal redistribution of
territory. Changes in the territorial boundaries of municipalities, which consist in
part of the municipal office to join its territory to another municipality, made on
the basis of the law. Moreover, if a municipality or part of its territory attached to
another municipality, the latter passed the totality of the rights and obligations of
the Merging of the commune. It is noteworthy that, if separated, one or more parts
of the territory of one or several communes, each of which restores the rights and
assumes the lying on its obligations (Article 3, 5, 6 Municipal Code).

Even more remarkable, that the problems of establishing the order of application
of Articles and resolution of disputes between municipalities over the boundaries
of the law within the competence of the Minister of Interior (Article 8 of the Mu-
nicipal Code).

In these cases intercommunitarian agencies are requested to implement this
in the territorial boundaries, the most favorable for such an institution facing the
challenges (Article 15)".

The relationship between the wilaya as administrative areas of the state clearly
defined in the Code. Thus, changes in the territorial limits of wilaya, held at the
part of its territory to join the other wilaya, refer to the field governed by law and
shall be made after obtaining the opinion of concerned people’s assemblies (Article
4 of the Code wilaya). If the territorial changes made on the basis of Article 4 of the
Code wilaya, imply adherence to the wilaya territory, where more than one-tenth of
its population, not later than three months after being issued a decree on holding
partial elections. If the territorial changes do not involve adherence to the wilaya
territory, where more than one-tenth of its population, the decree establishes new
conditions for representation of the area before the next general election in the
national assembly wilaya.

The entire volume of the powers belong to the central government, which em-
phasizes the provision of the Minister of Internal Affairs and the Minister of Finance
the possibility of a joint resolution to establish the rights and obligations of interested
villa if wilaya formed by the merger of two or more parts of the wilaya, or another
partition wilaya (Article 6 of the Code).

16 Constitution of France, adopted on 4 October 1958, http://www.servat.unibe.ch/icl/fr00000_.
html

17 'The Constitution of the People’s Democratic Republic of Algeria, adopted on 19 Nov 1976,
http://www.servat.unibe.ch/icl/ag00000_.html
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Many countries have rules under which any territorial change must go through
parliamentary procedure. Including the increment area. After an increase in territory
with all its positivity can also carry negative consequences: the need for financial
investments, changes in national and demographic composition, social conflict, the
flow of migrants, etc.

Experience shows that the relative insignificance of the increment area may avoid
a parliamentary procedure for global change — need for a referendum, etc.

Territorial division of the federal state

From the time of political and military alliances such as a triumvirate of Caesar,
Lepidus, Crassus and Caesar, Antony, Octavian, later the French Fronde, and other
associations of the period of feudal fragmentation were borned military-feudal con-
federation. Supplemented with personal experience of dynastic uny (Henry of England
and France, King Jagiello of Poland and Lithuania, the Habsburgs in Austria-Hungary)
and matching thrones, they have led to the Reformation and the bourgeois revolutions
in the formation of confederal and federal government entities (states or association
of Netherlands Swiss cantons), the birth of the United States of America.!®

By the beginning of the XXI century. in the world there are about 20 federal states.
This is Australia, the Republic of Austria, Argentina, Brazil Federal Republic, Federal
Republic of Germany, the Republic of India, Russian Federation, the United States,
Canada, Mexico, Republic of Venezuela, the Islamic Federal Republic of Comoros,
Belgium, Malaysia, the Federal Republic of Nigeria United Arab Emirates, the Islamic
Republic of Pakistan, Federal Republic of Yugoslavia, the Swiss Confederation. The
situation in the Republic of Bosnia remains uncertain. To an even greater extent, it
can be said about Georgia, Republic of Moldova and Afghanistan.”

The federal form of government does not prejudge the uniformity of forms of
government, thus the majority of federations are republics. Belgium and Malay-
sia are constitutional monarchies, each resting on its historical traditions. Federal
organization in Belgium due to the need to combine the interests of the two com-
munities — the Flemish and the Walloons (official languages — French, Dutch and
German). The territory of Malaysia consists of nine sultanates territories and four
governorates, and the head of state (King) is elected for 5 years, rotated among the
rulers of the states — the sultans. Constitutional monarchy is formally presented
also in Australia. The Head of State in her Queen of England is represented by the
Governor-General >

The state of the United Arab Emirates, which preceded the creation of exis-

18 Edling, Max. A revolution in favor of government : origins of the U.S. Constitution and the
making of the American state. New York: Oxford University Press, 2003.

19 Federation: From Wikipedia, the free encyclopedia http://en.wikipedia.org/wiki/Federation

20 Goh Pei Siong, Daniel. Race and multiculturalism in Malaysia and Singapore. London ;;New
York: Routledge, 2009.
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tence before 1971 in the territory of a British protectorate, Trucial Oman, just like
Malaysia is a federation of emirates, Abu Dhabi, Dubai, Ajman, Ras al-Khaimah,
Sharjah, Umm Al Quwain and Al -Fujairah. The supreme authority — the Supreme
Council, consisting of the rulers of the emirates, who elect from among its members
for five years — and now that is remarkable — not the monarch, and President of
the UAE.

Stable state confederation were not present until the appearance in 1996, the
Community of Russia and Belarus (June 1997 — The Union of Belarus and Russia),
except for multilateral political, military, political, economic, etc. alliances and blocs
such as North Atlantic Treaty Organization (NATO), the League of Arab States,
Organization of American States, Organization of African Unity, European Union,
the Organization of the Petroleum Exporting Countries (OPEC), Organization for
Economic Cooperation and Development, the Commonwealth of Independent States
(Switzerland has long outgrown this form its existence).

The territorial structure of federal states is determined mainly by way of their
traditional formation. If, for example, in Russia, as before in the Soviet Union, the
territorial unit is archaic, fragmented and unsystematic in most federations, it is
unified. In Europe, the three federations — in 1922, the Union of Soviet Socialist
Republics in 1945 — the Socialist Federal Republic of Yugoslavia and from 1969
— Czechoslovak Socialist Republic (1990 — Czech and Slovak Federal Republic) —
were based on the principle of national and state that inherits now respectively the
Russian Federation (formally in 1991, actually it is of national and state in Soviet
Russia (then the RSFSR) and increased device of the USSR) and the Federal Republic
of Yugoslavia (since 1992).

The major federations around the world are Russia, USA, Brazil, Canada, Australia
and India. In modern Russia, there are 89 regions, among which are the republics,
territories, regions, autonomous prefectures and one autonomous oblaart. In the
United States — 51 subjects (states and one federal district), India — 32 states and
union territories in Brazil — 27 subjects of the federation (federal, state, territory and
one federal district), as, for example, in Canada — 10 provinces and 2 territories.

Notable was the case, the unit of the Austro-Hungarian Empire, pronounced public
education, combines the features of a unitary monarchy and multi-ethnic federation.
State and territorial structure of Austro-Hungary was made up of crown lands, be-
longs to one of the two parts of the empire: to Cisletania, includes its own Austrian
lands and managed by the Reichsrat, or Transletanya, which included the land of the
Hungarian crown. By the early twentieth century of crown lands was 17.

Cisletanya (total area of 299.984,25 square km):

1) archduchy Upper Austria (above Enns) — 11.982,28 sq km;
2) archduchy Lower Austria (lower Ems) — 19.768,42 sq km;
3) the Duchy of Salzburg — 7.154,54 sq km;

4) The Duchy of Styria (Shteyermark) — 22.354,75 sq kmy

5) The Duchy of Carinthia — 10.327,63 sq km;
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6) The Duchy of Carniola — 10,032 sq km;

7) Coastal Region (Trieste, Hertz, Gradisca, Istria) — 7.966,93 sq km;
8) County of Tyrol Vorarlberg — 29.292,8 square kilometers;

9) The Kingdom of Bohemia — 51.942,12 sq kmy;

10) Margraviate Moravia — 22.223,85 sq km;

11) the Duchy of Silesia — 5.147,3 sq. km;

12) The Kingdom of Galicia and Lodomiriya — 78.507,89 sq km;

13) the Duchy of Bukovina — 10.451,56 sq km;

14) the Kingdom of Dalmatia — 12.813,54 sq km

Transleytaniya (total area of 322.285,3 sq km):

1) Hungary (including Transylvania and Semigradiyu) — 279.749,7 sq km;
2) Fiume — 19.6 sq km;
3) Croatia and Slavonia — 42,516 sq km

Around individual Austro-Hungarian lands and developed in the twentieth
century nation-states of Central and Southern Europe?.

Subjects and modern federations usually vary the size of their territories, popu-
lation density, status. If Brazil and the United States on a subject of the federation
on average respectively 5.1 million and 4.7 million inhabitants, for example, in the
Russian Federation — 1.9 million people, while living in Moscow more than 9 mil-
lion . residents, for example, in the Evenki with a density of 1 person per 35 square
meters. km — 24 thousand people.

The Russian federal state is formed in the state-legal sense of three parts. The
primary elements of the federal structure are the individual subjects of the federa-
tion, the species that are listed in Part 1 of Article 5 of the Constitution. The second
element serves community federation — in fact the Russian Federation as a state.
And the third element is the system of federal government, which is not limited to
functioning on the top floor of the state structure, and penetrates their bodies of
all public authorities.

Thus, the President of the Russian Federation until 1994, was an independent
institution of the executive branch, now headed by de facto single system of executive
authorities of the Russian Federation to the system which includes the presidents
of the republics within the Russian Federation, heads of administrations of regions
and provinces. If the Federation Council of Federal Assembly expresses its interests
and regional differences primarily subjects of the federation as a relatively isolated
entity, embodies the tendency of federalism, the State Duma, in contrast, appears
as a single entity throughout the federation, which, by definition, must express the
interests of the state, tend to Unitarianism. Such a tripartite system of federal gov-
ernment gives the federal structure of greater strength.”

21 Gaspar, Zsuzsa. The Austro-Hungarian dual monarchy 1867-1918. London: New Holland,
2008.

22 A6pynarunos PI. u np. ®egepamism B ucropun Poccun : B 2 1. /A6pynarunos PI. u ap.
Bonrenkosa JI.®., fIpos F0.D.— M.: Pectiy6ruka, 1992. — 796 c.
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Implementation of the internal functions of the federal state

The internal state functions, including functions to protect the existing state sys-
tem, the organizational-economic, financial, public safety, conservation and cultural
enrichment, promote scientific and technological progress, undergo a substantial
transformation federal state.

The presence of the federal structure makes more complex than is fixed by ap-
plicable law, the scheme of allocation of executive powers:

1. Actually the federal administration;

Management on behalf of the Federation;

Managing shared objectives of land Federation (regions);
Execution of federal law of the land (regions);

Execution of the land law of the land (regions).

For each state Compound major issue, which clearly demonstrates the nature
of state-legal relations, is the division of powers between the federal government
and government entities. It not only allows you to talk about this or that state-legal
status of the state, but also determines the nature and effectiveness of the authorities.
In this respect the rights of VB Shepherds, who considers federalism one possible
manifestation of the essence of the modern nation-state.

The scheme of separation of powers is this: The Constitution defines the scope
of federal authority and scope, which empowered the federal and provincial, and
outside which the subjects possess full state authority. Through special agreements
competence federal and may be redistributed, which gives the system flexibility.

The authorities, therefore, can only be carried out within the authority es-
tablished by the central authorities, and then only under a single authority of the
state. Neither sovereignty nor the autonomy of the higher organs of state, part of
which he is the kind of education does not have and have not, then there can not
be characterized by the concept of sovereignty. A similar approach is acceptable to

ANl N

Western-style federal states, where state sovereignty — a member of the federation
does not reflect the popular and national sovereignty, embodied in the federation as
a whole. In contrast, only a delegated authority from agencies can be inter-regional
associations. Hence also the problem of shared competence in the implementation
of a federal state with respect to the territory of its internal functions.

In Russia in spite of the controversial legal approach, carrying the strong imprint
of his time rejected the plan, “autonomy” (“The sovereign republic within another
sovereign state, which also is also a member of a Compound of interstate associa-
tion”), a purely political purposes lead to the need for the use and management of
such relations. Although the use of formal-legal approach based on the thesis “state
within a state can not be”, and should not be straightforward.

The task of spatial structure in Russia, therefore, has two components: the im-
plementation of a new federal structure rather than the actual pre-existing unitary,
on the one hand, and justification of an acceptable variant of transition to the new
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structure, taking into account the declared sovereignty — on the other. A special
problem is getting sound on stage, following the adoption of the Constitution, when
the theoretical scheme is verified in practice®.

After 1993 were increasingly heard voices on the formation of the federation
of the “new type”, the novelty of which consists in filling the design of “sovereignty
sovereignty” over a broad content. According to Academician OT Bogomolov, this
“new kind of federation, which gives its subjects an opportunity both to enjoy many
rights and independent state, and the benefits that flow from membership of a great
federative power.” The construction contains destructive elements, because the so-
called federation “new type” has more in common with a confederation than a
federation in the conventional sense.

The process of formation of the Russian Federation in the context of content
rights and powers of the federation, secure stability of the federal government and in
shaping themselves subjects of the federation is still far from complete. The key in the
evaluation process of forming a real federal structure of government of the country
is a constitutional provision that the subjects of the Russian Federation “are” part of
Russia (Part 1 of Art. 65 of the Constitution), but not merged into a federation.

23 Yepsoniok B.M. Koncrurynuonnoe npaso Poccun. M.: Tepmuka, Viudpa-M, 2004. — 432 c.
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Constitutional foundation of economic rights is essentially an abstract that describes the juridical i
criteria of civil standard, custom criteria by each state system in part by the constitution, in a
context in which to establish these criteria in turn depend on the juridical system of collection
legal system as static, dynamic or structured by a combination of those two principles static
and dynamic. Thus, reveal fully the constitutional foundation of economic rights of man, we
operate with concepts such as definition of the legal system right static-dynamic principle
of self-production of law, normative hierarchy, defining the law by apartinence to the legal
system, rules, validity etc.

Keywords: constitution, legal norms, regulations, civil law, economic rights

REGLEMENTARI CONSTITUTIONALE — CRITERII JURIDICE FUNDAMENTALE ALE NORME-
LOR ECONOMICE $I CIVILE

Fundamentul constitutional al drepturilor economice este in esentd o notiune abstractd care
descrie criteriile juridicitdtii normei civile, criterii particularizate de cdtre fiecare sistem statal
in parte de cdtre constitutia sa, intr-un context in care stabilirea acestor criterii de juridicitate
depind la rindul ei de perceperea sistemului juridic ca sistem static, dinamic sau fiind struc-
turat de o combinatie a acelor doud principii statice si dinamice. Asadar, intru evidentierea
fundamentului constitutional al drepturilor economice ale omului, vom opera cu asa notiuni
ca definitia dreptului ca sistem juridic statico-dinamic, principiul auto-producerii dreptului,
ierarhia normativd, definirea normei juridice prin apartinenta sa la sistemul juridic, validi-
tatea normelor etc.

Cuvinte-cheie: Constitutie, norme de drept, reglementare, drept civil, drepturi economice

Legal doctrine generally attempts to systematize defined as an attribute of the
rule of juridicals to be the rule of law, in jusnaturalism and positivism, the per-
spective from which the validity representing only one possible explanation of the
devel juridical father positivist theories, according norm which can not be defined
only by belonging to the legal system. Systemic character of law so directs all legal
science concern on the definition of legal phenomenon, seen as natural phenomenon
characterized by the principles of normative hierarchy self-producing and perception
supported by the state as the only source of normativeness. The foundation of law is
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the law itself, the validity of a rule in the system, defined as meaning an act of will
not be set higher than its norm, and ultimately assumed an essential.

Constitutional theory, developed since the second half of the nineteenth cen-
tury, its intrinsic logic implies is idea of fear as a complement to the principle of the
Constitution — the foundation of the legal system and its rule in a legal frame works
at began at that time to define the general theory of space law, the right approach to
system failures is determined by visions focused on time as a tool for identification of
the juridical, ever present need of shaping a definition of law justifying the separation
tradition. Norberto Bobbio in 1960 emphasized that general legal issues have been
addressed more traditional in terms of legal norm likened the whole, than that of a
rule seen as part of the whole. It concludes that the foresee traditional, according to
the same author metaphor, the tree in the forest place, is not possible definition of
acceptable law, not being able to distinguish in this describes between legal norms
and other rules. This definition of juridical becomes possible only if it adopts the
viewpoint of legal order, because only a theory of policy, legal phenomenon finds
an adequate explanation'.

It is considered so sistematical right reason is given as a fact, spontaneous organiza-
tion of law as a system distinguished him by law as a result of rational systematization
through deliberate action. Thus, although it is not supported in unanimously that
there is distinguished between legal and conceptual system, the use of increasingly
frequent legal system the term general theory of language rights is likely to designate
a certain view of the law within the meaning of an attempt to overcome the vision
legal order as a mere collection of rules. Use synonymous terms of legal and system
runs as possible only from this perspective, it is part of the definition proposed by
Hans Kelsen law as a result of attempts to measure the legal estabelished is a legal
system, all rules whose validity can be reported in a single fundamental norm form
a system of norms, normative order.

In an attempt to define the law as legal system, legal theory proposed by Han-
sKelsen other wise is inevitably the point of departure, regardless of the view that
leans on this issue, Kelsen has the merit of first who distinguished between legal
norm and the problems attached to the specific study addressing the legal system as
a whole, and to be treated the latter as an autonomous part of the right to manage
theory”.

For Kelsen law is a structure in which all rules can be reported to one basic rule,
the problems of unity and validity of legal norms are related, as long as the system
drive shows how the system assigns validity rules. These constants of each legal
system thus depends in turn on the existence and fundamental norm physiognomy,
according to which one can distinguish between static and dynamic systems, as

1 N. Bobbio. Teoria generale del diritto. Editura: G. Giappichelli, Torino, 1993. http://www.
ulassai.org/biblioteca/ricerca%20nel%20catalogo.htm, p. 68
2 H. Kelsen. Teoria purd a dreptului. Editura: Humanitas, Bucuresti, 2000.
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long as it is the material that generates reports or formal award of validity between
juridical system.

Static systems are those in which relations between rules are similar relati-
onships between sentences of a deductive system: an order of static rules are valid
because of their content, based on their validity as a standard whose content can
be synthesized (... ). So, for example, rules which do not have to lie, to deceive, we
must keep the word given is derived from a rule requiring truth. Different rules of
this system are involved in fundamental rule, each particular time can be inferred
from it by inference.

Unlike static systems, dynamic systems tures the relations between rules are
formal in the sense that the fundamental rule does not contain anything other than
the imposition of a status quo to produce rules that empower an authority that lays
down rules, which means same or a rule that establishes general rules for how pro-
ducts and individual order based on this fundamental rule’.

A rule is thus part of a dynamic system that is not a content, but because it is
produced according to a procedure of a particular system of authority, both of which
are determined by the fundamental norm.

In terms of this distinction between legal systems, legal systems are, according
to Kelsen, dynamical systems, the rules that we call the legal system belongs to the
type of dynamic system. A legal norm is valid when issued in compliance the pro-
cedure described in the basic norm of the system, whatever its content at the time
of her being, to be determined later by the authority empowered to issue the content
of such standards has no effect on their validity on their juridicals.

Qualification as a dynamic system of exclusive laws, however, is questionable,
if deemed Norberto Bobbio with that element of the system is beyond the unity of
its elements, consistency. Thus, given the definition of dynamic system as a system
that builds unity formal criteria for establishing the validity of norms, the authority
vested right to produce may issue any rule, because according to Kelsen any content
is right, the authority may establish and contrary to the rules issued by another
authority in the system: in a dynamic system once the conditions have been found
to create the validity of a rule can not be disputed, although its contents would be
contrary to the prescribed norm top in this context it can be concluded that within
the dynamic two contradictory rules are perfectly legitimate(...) and even if the
judge rules is not enough content to refer to their authorities were created, should
be invoked criteria materials can be qualified as a legal order system which admits
its existence in incompatible rules*.

Coherence, a feature without which the legal system can not exist as such, requi-
res moving from one point to the dualism that sees the dynamic-static distinguish
two different realities by a vision in which this dualism is perform the perspectives

3 H. Kelsen. Op. cit., p. 29
4 N. Bobbio. Op. cit., p. 76
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on the same legal system, the formal criteria for the award of juridical are comple-
mented by the material.

In fact even in the basic construction standard not assign an absolute freedom
in fixing the authorities vested with powers normative standards, Kelsen showing
that when we are in the presence of a meaningless piece of legislation, even if it was
established as the basic norm, we are not dealing with a valid legal norm, for basic
norm does not give any objective meaning of a rule act of objectively valid, but an
act that makes sense and objective sense that people must behave in a certain way.
Kelsen admits the fact that the principle of static and dynamic can be managed in a
single system of rules where the basic rule empowers the principle dynamic alleged
that establishes rules and authority if he or authority it establishes not only esta-
blished rules by delegating authority producing other rules, but rules that require
certain behavior of the subject and that subject to the rule — that the particular in
general — can be deduced by logical operations other rules.

Concluding we firmly state that are not so static and dynamic concepts that refer
to types of systems but are views on the same legal system, this required a certain
vision of the criteria against which is set juridical norms, and hence the validity of
the expression of this property.

It is understood the systemic approach so characteristic elements of the right
are those of relations between legal rules, their isolated reality space representing
normative element of the new approach to generating legal phenomenon. Relations
between the rules that determine the structure indispensable unity plucking any legal
system there, as long as legal order can not speak unless you consider something as a
unit. And what gives the unit a set of rules is how this whole legal system is having
established the criteria according to which its rules can be integrated, acquiring
attributes form: given that it is a normative system, legal system unit from the fact
that each legal system adjusts its own production: only one time the system can
regulate the conditions under which there is a new rule.

Auto-generation of law is a fundamental principle of Kelsen's positivism on Sollenau
distinction between Sein and, between what is and what should be. Consequences of
this dualism, which is attached Kelsen first ,,critique of pure reason,, and neo-Kantian
philosopher then Hermann Cohen, the whole structure and makes it possible to develop
kelsen theory management of a true science of law modeled on natural science.

Legal standard definition based on the distinction between the different functions
they can perform language: on the one hand communicate information describing
reality, and on the other, trying to influence the behavior of others and forced to do
something. There are so descriptive statements, which is often what is prescriptive
statements that indicate that something has to be. Legal rules are part of the second
category of statements that show that something must be, that a particular conduct
must take place, they occupy a small space of the broader category represented by
prescriptive rules’.

5 H. Kelsen. Op. cit., p. 121
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Act whose meaning is that something is ordered or prescribed, is an act of will,
the cornerstone of the legal phenomenon to Kelsen, and all those who belong to pozi-
tivis-law, this very human act that can receive a significant legal cautions. If the right is
a system of rules that regulate human behavior, the norm is the significance of human
acts intentionally directed towards the behavior of others, then order prescriptive rules
expressed by the expression of individual wills is to conduct another individual. It can
be concluded so that the rule is the meaning of a sentence declaring that something
must be, that a particular conduct must occur standard meaning is ultimately an act
of will. Have made the distinction between norm and act of will which established
the norm is a sollenau and act of will, whose significance is a speckled.

Further distinguishes between objective and subjective meaning of such an
act of will, sollenau is subjective meaning any act of will which aims to achieve a
certain behavior from the other. But not every such act has and objectively the sig-
nificance. Thus, a legal norm sollenau is only if he and objectively the significance
of sollenau. The objective significance of the individual dictates the need to comply
with subjective meaning of the act that will not clear from the positive real act of
will is ; act of will is a speckled can not produce rule of law. The significance of the
act of will clear objective and can emerge only from the norm. Assigning meaning
objectives such distinguished legal norm space prescriptive regulations, criteria
established in other words.

In this respect Kelsen shows that it is impossible any attempt to move from
particular observations to general scientific law, because no one can deny that claim
that something is — that describes a positive assertion — is essentially different from
the proposition that something must be — an assertion that describes the time, just
as no one can deny that the fact that it can be concluded that something must be.
There is between rules and propositions that describe reality any logical connection,
not possible transition from world to world events and compound the legal rules,
located in sollenau®.

The existence of legal norms belonging to the world as a sollenau can not be
factual, but of a special nature specific mode of existence is the validity of the rules,
different from the existence of world events and the foundation of the validity of a
rule is always a time, and never a fact. Juridical is defined by a recursive manner in
that there can be no legal norm only if there is another rule that allows to edentify
them as such. Any time the system is valid for another time this quality attributes.
We call this as self-generating principle of law.

Such a regulatory scheme initiates a chain uninterrupted time that the funda-
mental norm whose validity can not be inferred from a high standard. Search the
foundation of a rule is therefore not a regress us ad infinitum but ends with the
fundamental rule, which ensures the validity and unity between legal system. This
objective correlates of the Constitution and thus the starting point of producing

6 Ibidem, p. 129
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positive law. The consequence of this law is self-generating hierarchy of legal norms
according to production report, report that determines the criteria for membership
of the rule system’.

Hierarchy of norms is clear from the way in which the principle is attributed
auto-generation rights standards. A rule, with other rules are in a higher ratio of
time-time low, if the validity of validity depends on the other. The hierarchy is thus
the foundation of normative legal order in the sense that determines its structure in
terms of form it takes relations between rules. Sistematicity hierarchical structure
arises from the sense of spontaneous and not in systematic form the legal system, as
long as no one ever organizes high-level meeting to decide the concrete structure of
normative hierarchy: ,what essentially characterizes the system is hierarchical orga-
nization, which is why it is not expressly provided in the hierarchical organization
of positive law legal system.

Sistematical from systematic legal system as deliberate ordering rational action,
causing the appreciation of hierarchy of norms as stated in the very nature of law.
Formed right, after the system is not voluntary action of the legislature or other regu-
latory authorities, but before and beyond any action of this kind. Normative hierarchy
characterized as a natural law, as hierarchical constitute most likely the dominant
mode of organization, and designation of the juridical expression in the West.

As part of a self-organizing system, the rules of a legal order is not at all on the
same horizontal plane, the existence of a rule is determined by a higher standard as far
as the latter determines the former procedure that is created. Normative hierarchy is
introduced so as they take the relationship between rules as a result of the validity of
the award process which began to be found in the fundamental norm of the system.

Thus, when looking for the foundation of the validity of a rule does not lead
to reality, but at another time in which the first was derived basic norm is the pro
employing the procedure of creating the entire legal system. The main objective of
essential is to establish the validity of a rule is a legal order, it distinguishes between
what is and what is not legal, as the principle of unity of legal order and the founda-
tion of its validity. Norm foundation a legal system is nothing but both mental rule
according to which rules should be created that legal order. It is a fictitious time (...),
meaning of a fictional act of will, which serves as a starting point of a procedure
for creating the rules.

Fundamental norm can not therefore be produced according to certain proce-
dures established by another time as long as it is what justifies all the rules forming
system, is a condition of self-generate coherence principle and the right to exclude
any authority as its foundation . Esencials norm is therefore assumed, without this
assumption no human act can not be interpreted as a legal act.

The main function is essential to establish this Constitution which will occupy
the top level of the hierarchy of norms as a set of rules governing the creation of

7 Ibidem, p. 132
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other general and abstract rules. Normative hierarchy structure is thus all the laws
in each legal system such a constitution be recovered material in terms of a set of
rules governing how the production rules. Constitution becomes the basis for the
validity of the entire legal system, which ensures the rule, determining conditions
for the adoption of other general and abstract rules.

The inability to define the norm through it themselves, outside of simply re-
porting on the nature generates a change of perspective in the sense that no law is
defined as a set of legal rules, but the legal norm is defined in terms of membership
to the law. Norm can not be defined only by inserting it into a normative system,
establishing its juridicals needing a criterion for membership of the legal system,
self-generating principle of law. A legal rule is a rule inserted in a legal system: rules
that are actually part of a legal order are themselves legal.

Approach as the system moves the question of criteria juridical system from
normal to question what is understood by the legal normlaw being replaced by what
is meant by judicial order. It should be noted that when the legal edifice is built in
the Empire State Constitution, the rule of law determines sistematical identify the
state with its legal order: state determines the juridical criteria only, and only he can
be the source and guarantee the right. Positivist paradigm represented so the state
monopoly in defining the juridical acceptance, focusing on the perception of official
right in his state is right in what it says it is (...) state because the State Midas turns
into gold Legal everything it touches®.

If it is agreed so that is what the state says juridical it is, and that the legal system
is more than the sum of its parts by simply awarding procedures juridical their affi-
liation to the legal system is acceptable without contradiction logic state represented
by defining a legal rules just by belonging to the category of legal norms.

The problem is thus a matter juridical standards of the legal system appearance
state, for each rules should be established a relationship of belonging to the legal
validity called 'the law is normative form or category of rules that derives its va-
lidity from that any element of this category was produced by the procedure laid
down in the Constitution. Attention is thus on this attribute of cloud my guarantor
of its juridical and the process by which a rule belongs to a legal system, must be
identified conditions state that a legal system that connects the existence of rules
of legal rules, conditions that constitute the notion of fundamental constitutional
content.

The validity of self-production systems is how specific the existence of stan-
dards, and expresses the relationship between two rules under which one of them
is the foundation of the validity of the other, in meeting the criteria required by the
juridical system in question. In short validity expresses a relation of belonging to
the legal system of rule under which it acquires the status of legal norms.

8 Draghici S. Fundamentele constitutionale ale dreptului civil. Editura: C.H.Beck, Bucuresti,
2010, p. 16
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The fact that a rule is the foundation of the validity of another means that it
establishes the requirements or conditions according to which this second time is
regarded as the legal system and therefore normal. Thus the main problem is that
of juridical know what are the requirements that a rule is authorized by the legal
system in question to make the conditions of validity.

Concrete structure validity of the report varies depending on the conditions
that every legal system linking the emergence of new rules, depending on the con-
ception of the Constitution’ notefications, the presence or absence of a formal con-
stitution in the system and then, in practice, the cloud provisions and general rules
contained in this abstract. Thus, under the dynamic vision of the law, legal system
established procedure and authorities will be able to produce rule of law: a rule is
valid if it was adopted by the body and the procedure provided for every gories high
standard normative which it belongs. The dynamic nature of normative hierarchy so
that an essential means there is nothing else than the power to enable an authority
to create rules thread, it is the starting point in creating a positive rule of law and
not material, containing determined. It is assumed norm, which makes possible the
collection of rules determined that the legal system. In terms of normative theory,
the Constitution is not therefore a particular legal status, the validity of defining the
value of mandatory rules and depending on the place they occupy in the hierarchy
and not their content.

According to this view, membership rules of the legal system depends on com-
pliance with formal conditions: if a rule is produced by the body authorized under
the procedure described by the standard top, then this rule is part of the legal system,
within the scope of validity of special

Defining the legal system as a system emerged from a combination of dynamic
and static principle, as a requirement of consistency of laws, but determines the
distinction between content and relativization juridical procedure setting standards,
the validity of the procedure for issuing only respect but also correlation table back-
ground between the rules.

Thus the fundamental norm of a legal system can transform those aspects that
do not define the validity of the specific form of dynamic systems under which
depends on chearistry establish legal norms. Should therefore distinguish between
systems where ,time top award governing the validity of norms without providing
consequences for cases where other requirements are not met, they having no cloud
value (...), between systems in which all requirements concerning lower standard in
terms of validity are transformed'.

Required to report the contents of a rule necessarily conform to normal content
higher production should be the rule requiring the existence of such compliance

9 Constitutia Republicii Moldova adoptata la 29 iulie 1994. Publicata in Monitorul Oficial al
Republicii Moldova nr. 1 din 18.08.94, art. 7
10 Draghici S. Op. cit., 2010, p. 20
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system: nothing prevents a consistent time to another, just as nothing requires this
fact, except where required by rule of production. All requirements not related to
the adoption procedure to be required when adopting a law to be included in the
conditions of validity. The right to self-regulate the extent to which determine a
standard procedure for creating a different standard and to a certain extent and
content, the Constitution, whose function is to determine the conditions of validity
of the law, can become so all the time requirements of the law and lower the validity
conditions.

The structure also makes static and dynamic so that the validity of law, condi-
tion of juridical, consider not only respect the procedure for adopting the rule, but
also correspondence between the fund as a result of transformation rules to all rules
relating to lower requirements in terms validity.

In the theory of law that the Constitution is the source of system resources
for the purposes of the foundation right standards of validity, distinguished by its
position as the sources of rights. From the theoretical point of view, the problem
is therefore not the right sources at the same time a matter of fundamentals right,
the fundamental question of the right belonging to a register that can not access
only through a reflexive approach to the reason of being the right way is it, about
what gives it validity or what makes possible its legitimacy. Theories fundamentals
right justify why they should obey the law, shows that motivations for binding legal
requirements, are mandatory, you have the position varies depending on which
analysis results. Thus, if self-productive systems for foundation problems is a ques-
tion of validity of the law, this validity tuning to be understood only as one possible
perspective over form.

From this perspective, specific element of positivism, which has characterized this
trend throughout its history, is understanding the law as a set of rules created, which
is the point where it separates from the clear jusnaturalism manner, as a supporter
of the origins in divine revelation or in kind. Positivist law is the result of a will, a
conscious human activity, according to procedures that are becoming established
rules, as we have seen, the core of the theory of law. Within this framework, the
foundation of law is rights itself, a consequence of accepting the right of self-produc-
tion, foundation sending the fundamental norm that ensures the validity of the legal
system, thus avoiding extra references to legal courts as God or nature society .

The Constitution is therefore the foundation of civil law that regulates the pro-
duction of those normative categories that come up civil law rules. If any category
of the normative system derives its validity from the Constitution as the source of
sources of law, fundamental constitutional means that all conditions arising from
the legal system of a certain order of legal rules bound existence. The notion of
constitutional foundation is therefore a concept that reflects the existing juridical
conception of a particular state legal system.

147



CUSTOM AS A SOURCE OF INTERNATIONAL
PRIVATE LAW OF THE REPUBLIC OF MOLDOVA

Natalia 0SOIANU, PhD, senior lecturer

This article is dedicated to custom (usage, usual practice) as a source of international private
law of Republic of Moldova. An overview of Moldavian legislation is provided, as well as a
brief characteristic of International commercial terms and Principles of international com-
mercial contracts (UNIDROIT Principles). It is indicated that one of the main problems of
Moldavian international private law in this sphere is the lack of officially published legal and
judicial practice, which complicates the process of further application of usages and customs
and the process of conflicts of law resolution.

Keywords: usage, custom, usual and customary business practice, INCOTERMS-2010, UNI-
DROIT Principles

CUTUMA CA IZVOR AL DREPTULUI INTERNATIONAL PRIVAT AL REPUBLICII MOLDOVA
Articolul este dedicat cutumei (uzantei, practicii comerciale obisnuite) in calitate de izvor de
drept international privat al Republicii Moldova. Se propune o privire generald asupra legislatiei
Republicii Moldova si o sintezd a uzantelor care se contin in publicatia Curtii Internationale
de Comert INCOTERMS-2010 si in Principiile contractelor comerciale internationale elaborate
de institutul UNIDROIT (Principiile UNIDROIT). Autorul mentioneazd in special cd una
din principalele probleme ale dreptului international privat al Republicii Moldova in dome-
niul izvoarelor de drept o constituie lipsa publicatiilor oficiale cu privire la practica aplicdrii
uzantelor comerciale internationale de cdtre comercianti si de cdtre instantele judiciare, ceea
ce creeazd dificultdti in procesul de solutionare a conflictelor de legi.

Cuvinte-cheie: uzantd, cutumd, practicd comerciald obisnuitd, INCOTERMS-2010, Principiile
UNIDROIT

In accordance with article 4 part 1 of the Civil Code of Republic of Moldova,
custom is a norm of behaviour, not stipulated in the legislation, but generally ac-
cepted and applied within a long period of time in a certain sphere of civil relations.
Article 1576 part 1 of the Civil Code of Republic of Moldova stipulates that the law
applicable to civil relations with a foreign element can be established on the basis of
international customs, recognized by Republic of Moldova. In Moldavian legislation
there are also mentioned, firstly, usual and customary business practices, which can
regulate contractual relations with foreign elements (article 1610 part 6 of the Civil
Code of RM) and can be taken in consideration when a dispute is solved by means of

151




an arbitration, together with Moldavian and foreign legal acts (e.g., article 27 part 2 of
the Law concerning arbitration'). Secondly, there are customs of merchant shipping
(e.g. article 11 of the Code of merchant shipping of the Republic of Moldova?).

So, a custom is a complementary source of Moldavian civil and international
private law. A conclusion can be made out of norms of Civil Code and Code of mer-
chant shipping of the Republic of Moldova, that custom as a source of international
law can be applied in case if there are entrepreneurial, contractual or related legal
relations (transport relationship, insurance relationship and etc.). We agree with
the opinion of prof. N.Y. Erpileva that “by their share and importance customs give
way to national legislation and international conventions, but in a whole range of
situations they are irreplaceable as regulators of legal relations™.

There are the following traditional elements out of which an international custom
is comprised, as prof. L.P. Anufrieva states: “a continuance of existence of a certain
rule of behaviour, a consistent practice of its observance by several subjects of in-
ternational law, a tacit recognition of this rule as a mandatory norm by the states™.
This is a definition of custom specific for the international public law, but it is as
well suitable for the international private law, at least generally.

There are, as prof. N.I. Marisheva indicates, several types of customs, including
those which are considered sources of international public law and international private
law, and customs which refer solely to the domain of international private law. The
latter include usual and customary business practices and merchant customs, including
customs of merchant shipping®. Prof. V.A. Kanashevskii mentions three categories of
customs: national customs, international customs and international merchant customs®.
G.V. Polkovnikov defines customary business practices as a “rule of behaviour that
was formed and largely accepted in a sphere of entrepreneurial activity, not provided
by the legislation and possibly not specified by a certain document””. Many other
authors refer to article 38 of the Statute of International Court of Justice, which states
that international custom is an evidence of a general practice accepted as law.

Prof. G.K. Dmitrieva points out that customary business practices are, properly
speaking, not customs, because they don’t have any legal force and participants in
the contractual legal relations apply them only because of their common will®. It is

1 3akon Ne23 or 22.02.2008, omy6mikosan 20.05.2008 B Monitorul Oficial Nr. 88-89.

2 3axoH Ne599 ot 30.09.1999, ony6immkosan 11.01.2001 B Monitorul Oficial Nr. 1-4.

3 Epmneuresa H.IO. MexxaynapogHoe qacTHOe npaBo. Yue6uuk. Mocksa: TK Benbu, ITpocmexr,
2006. C. 44.

4 Anydpuesa JLII. MexpaynapogHoe yacTHoe npaso. Tom 1. Mocksa: BEK, 2002. C.159.

5 Mappiuesa H.J. MexaynapogHoe yacTHOe npaBo. Mocksa: IOpucts, 2004. C.63.

6 Kanamesckuit B.A. MexayHapoiHOe YacTHOE TpaBo. MockBa: MexjyHapoiHble OTHOLIEHNS,
2006. C.62-63.

7 TlonkosHukos I.B. MexyHapopHoe yacTHOe IIpaBo. CrnoBapb-crpaBouHuk. Mocksa: PUL]
MIJIK, 2005. C.130.

8 MexpynaponHoe yactHoe rpaso. Ilox pen. IK. Imutpuesoit. Mocksa: ITpocnexr, 2010. C.88-89.
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also important to mention that a custom is sanctioned and mandatory only if it is
directly referred to in a law.

Prof. S.N. Lebedev and assistant prof. E.V. Kabatova, generalizing the criteria of
customs, which can be found in the Russian doctrine of international private law,
enumerate the following qualities of an international commercial custom:

— “A custom has to be permanently respected in a certain sphere of commerce.
Permanent observance is one of the most characteristic qualities of a custom,
giving a possibility to define whether it exists at all;

— A custom has to be well-known. The criterion of a “broad recognition” gives
a possibility to answer the question whether it is possible to apply a custom
to the legal relations between the parties to a contract;

— A custom has to satisfy the demands of fairness, reason and bona fides;

— A custom has to be viewed by the international commercial community as a
mandatory rule””.

The customs of merchant shipping occupy a special place among usual and
customary business practices and other customs of international private law. Accord-
ing to article 21 part 1 of the Code of merchant shipping, the property right over a
ship or a part of the ship appears from the moment when the ship is registered in
the state register of ships of Republic of Moldova or in the ship’s book of Republic
of Moldova. The rules of registering maritime vessels in the Republic of Moldova
have been elaborated on the basis of UN Conventions on the Law of the Sea (1982),
UN Convention on Conditions for Registration of Ships (1986), Code of merchant
shipping of the Republic of Moldova and Law concerning registers Nr. 1320-XIII
from 25" of September, 1997.

In accordance with the national legislation (Code of merchant shipping, Tax
Code of Republic of Moldova), ships that can be registered in the state register of
Republic of Moldova and can claim the right to bear Moldavian flag, are the ships
that belong to physical persons and legal entities, resident and non-resident in the
Republic of Moldova, and also ships that are in possession of these persons due
to contracts of bareboat charter and leasing. Proprietors and freighters that have
registered their ships in the ship’s book of Republic of Moldova are released from
taxes and custom duties. This measure is aimed to create favourable conditions for
the registration of ships under the Moldavian flag, for local and foreign ship-owners
equally™. In accordance with UNCTAD publication “Review of Maritime Transport”
(2010), gross tonnage of Moldavian ships amounts to 351 000 GT, and the deadweight
tonnage — to 460 000 dwt'".

In the Code of merchant shipping business practices and customs can be found
in many articles. In article 11 it is stated that parties to the contracts provided by

9 MexnyHapopHoe dyacTHoe mpaso. Tom 1. O6mast wacts. OtB.pen. C.H. Jlebenes, E.B, Kaba-
toBa. Mocksa: CraryT, 2011. C.198-199.

10 http://blog.dynamicsforge.com/?p=159

11 http://www.unctad.org/en/docs/rmt2010_en.pdf
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the Code are able to include in these contracts the conditions which provide ap-
plication of foreign legislation and customs of merchant shipping only in situations
when it is permitted to derogate from the provisions of the Code. Article 75 part 3
provides a captain’s right to bury a deceased person in the sea, in accordance with
maritime usage, in case if the ship has to remain in the open sea for a long time.
In this situation an act needs to be concluded and a record in the logbook is made.
According to article 122 part 2 sub-item (a) it is a duty of maritime agent to perform
his activity in compliance with the interests of the ship’s proprietor and/or another
mandator, and also with the usual practice of maritime agency. It is indicated in
article 123 part 2 that if the usual rights of a maritime agent are restricted by the
mandator, any legal act performed by the agent with a third party acting with bona
fides, has legal force and is mandatory for the principal, if the third party did not
know about the restriction.

The following customs and usages can also be found in the Code of merchant
shipping: “usual waiting space of the port of shipment” (article 153, part 2), “usual
route” and “generally accepted term” (article 163 part 1), “usual way of acceptance”
(article 169 part 3), “usual charges, expenses and dangers” (article 177), “usual way”
(article 264 part 1).

In article 300 it is stated that the cost of spontaneously inflammable cargo
thrown overboard due to starting fire and of cargo that has been transported onboard
against the rules and customs of merchant shipping cannot be recognized a part of
general average, even if it satisfies the qualities indicated in article 281. Among the
custom practices of merchant shipping that can be applied in this case there are the
York Antwerp Rules concerning general average (1994), regulating rights of ship and
cargo owners proportionally to the cost of ship, cargo and freight'>.

As prof. M.M. Boguslavskii mentions, “usual customary practices accepted in
the international business activity are applied by the court in cases if it is conditioned
by the contract serving as a basis for the dispute, in cases when a choice of law rule
demands a custom to regulate a disputable legal relation, and also in cases when a
custom is applied due to the norms of an international convention, regulating the
relations between states, to which the parties to a dispute belong” **. The last situ-
ation can be illustrated with the help of United Nations Convention on Contracts
for the International Sale of Goods (Vienna, 1980), in which Republic of Moldova
participates'. It is stated in the article 9 of this Convention that “the parties are
bound by any usage to which they have agreed and by any practices which they have
established between themselves” (part 1) and also that “the parties are considered,
unless otherwise agreed, to have impliedly made applicable to their contract or its
formation a usage of which the parties knew or ought to have known and which in

12 http://www.jus.uio.no/lm/cmi.york.antwerp.rules.1994/doc.html

13 Borycrmasckuit M.M. MexiyHapofiHOe YacTHOe IIpaBo. 6-e usi. Mocksa: Hopma, Vudpa-M,
2011. C. 84.

14 http://www.uncitral.org/uncitral/ru/uncitral_texts/sale_goods/1980CISG_status.html
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international trade is widely known to, and regularly observed by, parties to contracts
of the type involved in the particular trade concerned” (part 2)®.

Among the most frequently used international commercial customs there are
International commercial terms INCOTERMS-2010 and UNIDROIT Principles of
International Commercial Contracts.

INCOTERMS have been elaborated by the International Chamber of Commerce
(ICC)* and published for the first time in 1936, in Paris. They have been reviewed
and republished many times (in 1953, 1967, 1976, 1980, 1990, 2000 and 2010) in the
form of unofficial codifications. We need to mention that due to the legal nature of
a custom the legal force is given not to the publications of ICC, but to the norms
which are comprised in these publications.

INCOTERMS 2010 entered into force on the 1* of January 2011.

These terms include 4 groups:

— “E” — obligations of the seller are minimal and restricted by the duty to pro-

vide the goods to the buyer, in accordance with the contractual provisions;

— “F” — seller has to send the goods, but he does not pay for the main trans-

portation;

— “C” — seller has to organise and pay for the transportation, but he does not

support the risks that are connected with the transportation;

— “D” — the expenses and risks of the seller are maximal, because he is obliged

to provide the goods for the buyer in an established place of destination.

In comparison with the INCOTERMS-2000, there have been made certain
changes reflecting modern tendencies in the commercial activity, including a need
to ensure higher level of protection for the goods in the course of transportation'.
The number of terms was decreased from 13 to 11, but at the same time there have
been introduces two new terms (DAP, delivered at place; DAT, delivered at terminal),
which can be used as multimodal. Four terms which have been rarely used in the
commercial practice (DAF, DES, DEQ and DDU) have been abrogated.

The term DAT (delivered at terminal) replaced DEQ. According to this new
term, the goods have to be provided to the buyer without unloading from the trans-
port that arrived at the terminal. DAT, as distinguished from DEQ, can be used for
multimodal transport. As the experts indicate, from the logistic point of view the
delivery at terminal (DAT) is similar to the delivery at a port.

The term DAP (delivered at place) is a general term, which needs a precise in-
dication of the place of delivery. DAP replaced three terms (DAF, DES and DDU).
It stipulates that the goods have to be provided to the customer in a condition ready
for unloading or re-loading under the control of customs officials.

The terms FOB (franco on board), CFR (cost and freight) and CIF (cost, insur-
ance and freight) have been changed in what refers to the expenses and risks. In

15 http://www.cisg.ru/content/download/cisg_ru.pdf
16 http://www.iccwbo.org/
17 http://pact.com.ua/incoterms.html; http://www.tamognia.ru/incoterms_2010/
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INCOTERMS-2000 these three terms stipulated the transmission of the risk after
the goods have been delivered to the ship, and in INCOTERMS-2010 the risk is
transmitted after the full loading on board of the ship.

The question whether the International Commercial Terms should be applied
must be solved independently by the parties of a commercial contract, in accordance
with the principle of free will — or, as it is called in the international private law, the
lex voluntatis principle. The legislation of Republic of Moldova must also be obeyed.
Our neighbouring country, Ukraine, had a very interesting experience in this sense'®:
according to the Decree of the President “On application of International rules of
interpretation of commercial terms” Nr. 567/94 from the 4™ of October 1994 INCO-
TERMS have been made mandatory and their application had to be based on the
publication in a state newspaper, “The Governmental Courier” (“YpsigoBuit kypep”),
in Ukrainian language. First of all, this demand had created a legal incertitude, and,
secondly, the author’s rights of ICC have been violated. In 2011 another presidential
decree (Nr. 589/2011, from the 19" of May 2011) abrogated the decree from 1994.

UNIDROIT Principles of International Commercial Contracts are as well a
very important example of unofficial codification of international commercial cus-
toms. They have been elaborated in 1994 by the International institute of unification
of private law (UNIDROIT), which is an intergovernmental organisation. The last
revision of these principles was made in 2010.

UNIDROIT Principles, according to the Preamble”, are meant to set forth
general rules for international commercial contracts. They shall be applied when the
parties have agreed that their contract be governed by them. They may be applied
when the parties have agreed that their contract be governed by general principles
of law, the lex mercatoria or the like. They may be applied when the parties have
not chosen any law to govern their contract. They may be used to interpret or
supplement international uniform law instruments. They may be used to interpret
or supplement domestic law. They may serve as a model for national and interna-
tional legislators (as G. Orlova mentions, UNIDROIT Principles served as a model
for corresponding chapters of Civil Codes of Russia, Lithuania, Argentina, Tunisia,
Quebec and others?).

It is possible to mark out the following provisions of UNIDROIT Principles:

— Freedom of contract (article 1.1): the parties are free to enter into a contract
and to determine its content;

— Binding character of contract (article 1.3): a contract validly entered into
is binding upon the parties. It can only be modified or terminated in ac-
cordance with its terms or by agreement or as otherwise provided in these
Principles;

18 http://aliasua.com/novosti_zakonodatelstva4.php

19 http://www.unidroit.org/english/principles/contracts/principles2010/translations/blacklet-
ter2010-russian.pdf

20 http://www.kadis.ru/columns/column.php?id=57149
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— Good faith and fair dealing (article 1.7): each party must act in accordance
with good faith and fair dealing in international trade; the parties may not
exclude or limit this duty;

— Duty of confidentiality (article 2.1.16): Where information is given as confi-
dential by one party in the course of negotiations, the other party is under
a duty not to disclose that information or to use it improperly for its own
purposes, whether or not a contract is subsequently concluded. Where ap-
propriate, the remedy for breach of that duty may include compensation based
on the benefit received by the other party;

— Gross disparity (article 3.2.7): A party may avoid the contract or an individual
term of it if, at the time of the conclusion of the contract, the contract or
term unjustifiably gave the other party an excessive advantage. Regard is to
be had, among other factors, to (a) the fact that the other party has taken
unfair advantage of the first party’s dependence, economic distress or urgent
needs, or of its improvidence, ignorance, inexperience or lack of bargaining
skill, and (b) the nature and purpose of the contract.

— Rules of interpretation of the contract: a contract shall be interpreted accord-
ing to the common intention of the parties; if such an intention cannot be
established, the contract shall be interpreted according to the meaning that
reasonable persons of the same kind as the parties would give to it in the same
circumstances (article 4.1). There is also the so-called “contra proferentem
rule” (article 4.6), saying that if contract terms supplied by one party are
unclear, an interpretation against that party is preferred.

It is also stated in the Principles what is the meaning of customs and usual prac-
tices for the international commercial contracts. The parties are bound by any usage
to which they have agreed and by any practices which they have established between
themselves; the parties are bound by a usage that is widely known to and regularly
observed in international trade by parties in the particular trade concerned except
where the application of such a usage would be unreasonable (article 1.9 “Usages
and practices”). Article 2.1.6 part 3 states that if, by virtue of the offer or as a result
of practices which the parties have established between themselves or of usage, the
offeree may indicate assent by performing an act without notice to the offeror, the
acceptance is effective when the act is performed. In article 4.3 usages are named
among the relevant circumstances which are taken into consideration when it is
needed to find out the intention of the parties or to interpret statements or other
conduct of the parties. Article 5.1.2 stipulates that implied obligations stem from (a)
the nature and purpose of the contract; (b) practices established between the parties
and usages; (c) good faith and fair dealing; (d) reasonableness. It is also important
to mention article 6.1.7, which says that payment may be made in any form used in
the ordinary course of business at the place for payment.

G. Orlova, when analysing UNIDROIT Principles, refers to judicial practice of
Russia: the case of M. Rosenberg (the decision of Moscow International Commercial
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Arbitration Court alongside the Chamber of Commerce and Industry of Russian
Federation from 27.07.1999, Nr. 302/1996) where it was proved that the civil defendant
did not respect his obligations concerning the delivery of goods and that there have
been no circumstances able to release him from civil responsibility*. Also there was
mentioned a decision of Moscow International Commercial Arbitration Court from
06.09.2002, Nr. 217/2001, according to which the court satisfied the demand to collect
the up-front sum for the delivery of goods, because it was proved that the claimant
had executed his obligation of paying the up-front money and the defendant did not
deliver the goods or return the money voluntarily*>. Unfortunately, it is impossible to
illustrate the practice of application of UNIDROIT Principles and other international
commercial customs and usages by Moldavian courts, because there are no official
publications in this sense and no statistics as well. At the same time, it is beyond
controversy that such practice exists and there are decisions adopted in this sphere,
because INCOTERMS are widely applicable in the Republic of Moldova.

There are also other customs and usages, not commercial by their nature but
referring to family relations or succession. They are connected, as prof. M.M. Bo-
guslavskii indicates, with historical, national and religious traditions®, when com-
mercial practices are formed due to the conduct of the participants in the commercial
relations, taking in consideration “their will and intention to follow the unwritten
rules produces by the business life”**. The non-commercial customs and usages are
applied in certain countries of Africa and Asia.

So, there are the following unsolved problems referring to customs and usages
as sources of international private law of Republic of Moldova:

There is no clear and precise classification of usages and customs in the Mol-
davian legal doctrine;

The judicial practice concerning the application of customs and usages in reso-
lution of commercial disputes is not published officially;

There are no interpretative statements of the Supreme Court of Justice of Re-
public of Moldova, and thus the process of application of customs and usages in the
judicial instances is seriously complicated.

21 http://www.kadis.ru/newstext.phtml?id=30505

22 http://www.kadis.ru/newstext.phtml?id=30506

23 borycmasckuit M.M. MexayHapoiHOe JacTHOe IpaBo. 6-e 13f1. Mocksa: Hopma, VHdpa-M,
2011. C. 84.

24 Mappiuesa H.JI. Mexpynapopnoe yactHoe mpaBo. Mocksa: I0pucts, 2004. C.65.
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OMPEAEJNIEHUE NOHATUA «<YHUOUKAL WU NMPABA»
B COBPEMEHHbIX YCJIOBUAX
OKOHOMMUYECKOIO PA3BUTHUA

Fanuna AnekcanppoBHa MTAKEPMAH, kaHanaat opuanyeckux Hayk'

Hacmosuias cmambpsi nOCBSUIEHA MeOPemnuUecKuM acneKmam yHUPUKayuu npasa 8 MexcoyHa-
poorom uacmuom npase (MYII), npaxmuke npumereHUs CO8PEMEHHDIX Mer0006 yHuPuUKauuu
npasa, 6 mom uucne 6 CHI. C mouxu 3penus asmopa HACmosueti Cmamvu, yHUPUKA|UsL
npaea He 02paHUYUBAEMCs MONLKO bipabomxoli 017 08yx U 6osee cmpar 06UsUX, eOUHbLX
UnU eOUHO0OPAZHBIX HOPM U NPABUT Pe2yTUPOBAHUs, a meMm boriee OIS YACTHBIX MOP2OBHIX
omHoueHuti. B nacmosiujee 8pems, 2060ps 00 yHUDUKAUUU HOPM 1MOP20B020 Pe2yUPOBAHU,
HA00 umemp 8 Uy He MONLKO Chepy HaCMHONPABOBbLX (2PANOAHCKUX) NPABOOMHOUEHUTI,
HO U NYOIUUHO-NPABOBYIO Chepy pezyNUPOBaHUs IKOHOMUUECKUX omHowenuil. [Ipakmuka
YHUPUKAUUU NPAB0B020 PEZYTUPOBAHUS IKOHOMUHECKUX OMMHOUEHUT eBPONELICKUX 20CY-
dapcme s67gemcs momy noomeepicoeHuem. Amop, OpUeHMUPYACH HA COBPEMEHHDITL ONbim
IKOHOMUUECK020 COMPYOHUtecmBa, npednazaem nood «yHupukayuei npasa» NOHUMAmMo
He MOoMbKO eOUH000pasHble HOPMbL, KOMOPble CO30AIMCS 6 MeNOYHAPOOHOM 002080pe UL
KOMOPuix OONHCHYL NPUOEPHUBAMBCS YHACHHUKU POIHOUHBIX OMHOWEHUT N0 83AUMHOMY
coenacuio, HO Makmice U uHvle cpedcmea 0O0CTNUNEHUS 2aPMOHULHO20 63AUMOOELCTNEUS
HAUUOHATILHO-NPAB0B020 pecynuposanus. Jlannoe onpedernerue, o MHeHUI0 asmopd, ompa-
JHaem oOujue meHOeHU UL 8 YHUPUKAYUU NPasa — CpemeHie He K NOTHOMY YCMPaHeHUo
pasnuuuil 8 NPABOBOM PeZyTUPOBaHUL, A K KOOPOUHAUUY 3AKOHOOAMENbHOL NOUmuKy. B
pabome ommeuaemcs, 4mo HeKOmMopvle UCCIE006AMeNU He NPOBOOAM PASTUMULL MeNHIY
MePMUHAMU «YHUPUKAUUSL NPABA», «CONMUdICeHUE 3AKOHO0AMENbCMBA» U «2APMOHUSAUUA».
Asmop Hacmoswell cmamvu paccmampusaer Kamezopuu «cOnuxeHue 3aKoH00amenbcmear»
U «2APMOHU3AUU» 8 Kauecee Memooos yHuduxayuu npasa. IIpu smom nod «conusiceruem
3aK0HO0AMeNbCMea» UM HOHUMAEMCS BKI0HeHUe /IEMEHIN0B PeXUMA MeXOYHAPOOHO-
NpAasosotl 3ausumvl UHOCMPAHHBIX UHBECULULL 8 HAUUOHATbHOE 3aKOHO0amenbcmeo. Io
MHEHUI0 asmopa, YHUGUKAUUS Npasa — Mo 00HO U3 27IABHLIX CPeOCME CO30aHUST e0UHO20
IKOHOMUHECK020 NPOCMPAHCmea. B ceoto ouepedv, co30aHue e0UH020 IKOHOMUUECKO20 NPO-
cmparucmea A6NAEMCA Nepeoti CMyneHvi0 Ha Nymu K uxmezpayuu eocyoapcme. Taxum
06pazom, yHUPUKAUUS NPasa nexum 6 0cHo8e IKOHOMUUECKOL UHMeZPALUU 20CY0aPCNE.
Kniouesvie cnosa: ynuduxayus npasa, 2apmorusayus npasa, conusicerue 3akoHooamenn-
cmea, eduHoe IKOHOMUUECKOE NPOCIPAHCINBO, IKOHOMUUECKAS UHMe2PaLUs 20Cy0apcme

1 TIlaxkepmaH lannHa AjekcaHZpPOBHA, KaHAMAAT IOPUAMYECKMUX HayK, apourp MKAC npn
EATI (Benbrus, r. Bproccens), wien Poccuiickoit acconmanmy MeXX/yHapOSHOrO [IpaBa, 4ieH
Acconmanyy MeXXJyHapogHOTO MOPCKOTO IIpaBa
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THE DEFINITION OF ,,UNIFICATION OF LAW®“ CONCEPT IN THE MODERN EcoNoMIC
DEVELOPMENT CONDITIONS

The present article is dedicated to the theoretical aspects of unification of law in the international
private law (IPL) and the practice of application of modern unification methods, including the
practice of CIS. From the author’s point of view, unification is not restricted to the sole elaboration
of common, unified or uniform norms and rules of regulation for two or more states, especially
in the sphere of private commercial relations. In the meantime, speaking of the unification of
commercial regulation, we need to have in mind not only the sphere of private (civil) legal relations,
but also the sphere of public legal regulation of economic relationships. The practice of unification
of legal regulation of economic relationships in the European states serves as a confirmation
for this statement. The author, guided by the modern experience of economic collaboration,
proposes to understand the “unification of law” not only as uniform norms that are created by
means of an international treaty and that have to be obeyed by the participants in the market
relations on the basis of their common will, but also other means of achieving a harmonious
interaction in the national legal regulation. This definition, as the author considers, reflects the
general tendency in the unification of law, which is an aspiration not to a complete elimination
of differences in the legal regulation, but to a coordination of legislative policy. It is mentioned
in the article that certain researchers do not make a difference between the terms “unification
of law”, “adjustment of legislation” and “harmonization”. The author considers the concepts of
‘adjustment of legislation” and “harmonization” as methods of unification. At the same time
‘adjustment of legislation” is understood as an introduction of elements of international legal
protection regime for the foreign investments in the national legislation. The author considers
that unification of law is one of the main methods of creating a unified economic space. In its
turn, creation of a unified economic space serves as the first step on the path of integration of
the states. Thus, the unification lies at the heart of economic integration of the states.
Keywords: unification of law, harmonization of law, adjustment of legislation, uniform economic
space, economic integration of states

Teopemuueckue npoOieMbt YHUPUKAUUYL HPABA

[Moustue «yHUPUKALNSA IpaBa» SIBIIETCSI BUCKYCCUMOHHBIM YoKe Ha IIPOTsIKe-
HUU MHOTUX JIeT, U1 IO CUX [IOP HET COTJIACOBAHHOTO HAy4YHO-Pa3pabOTaHHOTO ero
onpenenenns®. CrenuanucTsl, KaK MPaBUIO, OTPAHNIUBAITCI PACCMOTPEHIEM
MeTOJ0B YHUMKALUY IIpaBa, ee BULOB, LieJiell U 3ajady.

IlenenanpaBieHHOe MHOTOCTOPOHHEE COTPYLHIYECTBO B 061acTy yHUbMKA-
LYY 9YaCTHOTO IIpaBa Hada/noch eue B XIX Beke. YHU}MKanus mpapa 3saTpoHy/Ia B
IIEPBYIO OYepeib KO/IM3NOHHOE IIPABO, IIOCKOIbKY CYMTAIOCh, YTO «CTOIKHOBEHIE
3aKOHOB JJOJDKHO OBITH perynnpyeMo ogHoobpasHo»’. Ilon yHudukanmei npasa B

2 CaMo C/10BO «yHU(UKALMSI» IPOUCKOANT OT IATMHCKIUX CTIOB «UNuUs» («OIMH», «eANHCTBEH-
HbIIT») U «facio» («genars», «IIPONSBOANTD», <MTOTOBILITH») 1 IIEPEBOANTCS KAK «IIPVBEIEHIE
4ero-mmbo K eanHoil popme».

3 Mangenpimram A.H. Taarckne koHpepeHIn 0 KOgnUKALMM MEXIYHAPOFHOTO YaCTHOTO
mpasa. C.— Iletep6ypr, 1900. T. I. C. 221.
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TO BpeMsl IIOHMMAJIU eIVHOOOpa3Hble «3aKOHOMATe/IbHbIe» PELIeHN s IPaBOBOTO
perynuposanus. ObpalieHne K yHUPUKALMY MEXIYHAPOJHOTO YaCTHOTO IIpaBa
(MUYII) obecreunBano rapMOHMYHOE B3aUMOJEIICTBIE MEX Y Pa3IMIHBIMU [IPABO-
BBIMI cucTeMaMul. EquHO06pa3HbL OAXOM K pelleHNI0 KOMIM3MOHHBIX BOIIPOCOB
TOJDKeH OBbUI IPUJATh YCTOMYMBOCTD MEX/IYHAPOLHBIM OTHOLICHUAM.

B pycckoit nmuteparype xonna XIX — nHavana XX BB. BOIpoC YHUDUKALUY
IpaBa MOHMMAaNK TaKue y4ueHble, Kak [I.V1. Meitiep, H.IL. VIBanos, I1.E. Kazanckuii,
A H. Mangensmtam, ©.0. Maptenc, M.J. bpyn u gp.*.

B coserckuit nmepuop Borpocamu yHudukanyy MUII saanmanmmces A.H. Maka-
pos, M.C. Tlepetepckmit, C.b. Kppinos, JI.A. Jlynu, A.TI. Toiix6apr, H.J. Mapeliiesa,
O.H. Capnxos, B.M. Koperknit, A.JI. Makosckuit, C.H. Jlebenes, M.M. Borycnas-
cknit, O.I1. KopoBuHa u jp.°.

B HacTos1Iee BpeMs IpoOIeMbl YHU(VKAIIY IIpaBa pacCMaTpUBAIOTCA B paboTax
H.I. Bunkosoit, H.I. Joponunoii, B.A. Ernaszaposa, B.I1. 3BexoBa, A.A. MakoBckoit
u gp..

4 Hanpumep, cm.: Meitep JI.VI. UYreHnnus o pyccKOM Irpa’kJJaHCKOM IIpaBe. YueHble 3anucku Ka-
3aHCKOro yHuBepcurera. 1858 -1859 rr.; Kazanckmit IL.E. YueOHUK MeXXAYHAPOJHOTO IIpaBa.
Opecca, 1904; Manpgenbiuram A.H. Taarckme koHdepeHIMm 0 kopudyKanmy MeKIyHapOJHOTO
vactHoro npasa. C.— Iletep6ypr, 1900. T. I.; Maprenc @. CoBpeMeHHOE MEXAYHAPOJHOE
IpaBO IMBIIN30BaHHBIX HapooB. CaHkT — Iletep6ypr. 1887. T. L; oH xe. 1900. T.IL.

5 Hanpumep, cm.: Makapos A.H. OcHOBHbIE Haya/Ia MEXX/yHAPOJHOTO YaCTHOTO npasa. M., 1924;
Iepetepcknit V1.C. Ovyepku MexpyHapopHoro yactHoro npasa PCOCP. M., 1925; Kppinos
C.b. MexxayHapopiHoe yacTHoe 1paBo. M., 1930; Ilepetepckuit V1.C., Kppinos C.b. Mexny-
HapofiHOe 4acTHOe npaso. M., 1940; Kymarun M.V. V36paHHbIe TPy/bl IO aKI[IOHEPHOMY
U TOpProBoMy Ipasy. M., 2004; Ipunronsy V.A. Yaudukamnus u conmkeHne 3aKkOHOZATeNb-
crBa crpaH — wieHoB CIB B mpomecce conmamctnaeckon narerpanyn (Teopetnaeckue
npo6yemsr) // Coserckoe Tocymapcrso n ITpaBo. — Ne 10. — 1975.— C. 84-88; JIynr JLA.
Kypc MexxayHapofgHOro yactHoro mpasa: B Tpex tomax. M., 2002; Borycnasckuit M.M.
MexayHapogHOe 4acTHOe 1paso. M., 2004; Koposuna O.I1. MeTtopbl yHUUKALM HOPM B
MEXIyHapOJHOM YaCTHOM IIpaBe. ABTopedepar fuccepTaluyl Ha COMCKAHIE YUeHON CTe-
TIeHV KaHAN/ATa pUAdecKnx HayK. M., 1988; Jlebenen C.H. O npupope MeXXyHapORXHOTO
yacTHOro mnpasa // COBeTCKMII eXKeTONHUK MeXIyHapogHoro npasa. — 1979.— C. 61-77;
Maxkoscknit A.JI. Bormpocsl Teopuy MeXAyHapOJHO-AOTOBOPHON YHUMUKALMY IIpaBa U
COCTaB MeX/IYHApOZHOTO YaCTHOro Ipasa. Matepuassl ToproBo-IpOMBIIIIEHHO TTa/IaThI
CCCP.— Bpim. 34. M., — 1983. — C. 26-33; Capukos O.H. YaudunyposanHble HOPMBI B
MeX/lyHapofgHOM yacTHOM npase // JIynn JI.A., Mapbimesa H.J., Cagukos O.H. Mexpy-
HapoJHOe YacTHoe IpaBo. M., 1984. C. 38-49.

6 Hanpumep, cm.: Bunkosa H.I. JloroBopHoe 1paBo B MeXyHapogHoM o6opote. M., 2004; [lo-
ponnua H.I. Yandukanus i rapMOHU3a1ys IIpaBa B YCIOBISIX MEX/YHAPOFHON MHTErPaLiin
/] Kypnan poccuiickoro npasa. — 1998. — Ne 6. — C. 53-67; Eruaszapos B.A. Yaudukaunsa
IPaXK/JAHCKOTO 3aKOHOJATeIbCTBA y4acTHUKOB JloroBopa o cospanmy Cox3HOro rocyilapcraa
// TIpaBo u sxoHOMMKA. — 2000. — Ne 9. — C. 58-66; 3BexoB B.I1. MexxyHapoiHOe 4acTHOe
npaso. M., 2004. C. 121-125; MakoBckast A.A. Yaudukanys MEX/YHapOJHOIO 4aCTHOIO
mpaBa B paMKkax EBpomeiickoro JxoHommdeckoro Coobjecta: ABroped. Aucc. ...KaHf.
fopufl. Hayk. M., 1992.
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Teoperndeckum npobireMaM yHUUKaLNK IpaBa psfj paboT IMOCBAIIEH B 3a-
pyoOexxHoI muTeparype’.

MHorye aBTOpHI JAIOT OIpefeleHNe YHUPUKALNN IpaBa, UCXOAA U3 Hava-
na egnHOO6pasus HopM. Tak, JILA. JIyHI ompefenseT yHUPUKALVIO IpaBa Kak
eqyHOOOpasye KO/UIMSMOHHBIX VIV MaTepualbHBIX HOPM B OIpele/eHHON cde-
pe otHomennit®. Hamnmdne pasmuunmit B MaTepuaabHOM I'PaKITAHCKOM IIpaBe OT-
JIeTTbHBIX TOCYAPCTB AB/IACTCA MPEAOCHUIKOI MOABIEHNA KOJUIM3MOHHBIX HOPM.
KomnmsnonHas HopMa yKa3blBaeT HaM Ha KOMIIETEHTHYI0 MaTepualIbHO-IIPABOBYIO
HOPMY, IOAJIeXKAIYI0 IIPYMEHEHNIO B C/lyyae BOSHMKHOBEHNS IIPAaBOOTHOIICHS
C MHOCTPAHHBIM 37IEMEHTOM, T.€. KOT/]a CO3[JaeTCA CUTYaI[UA, KOTOPYIO Ha3bIBAIOT
KOJUIM3MEN UV «CTOTKHOBEHMEM» 3aKOHOB. KOJ/MM3MOHHBIE HOPMBI IIPU3BaHBI
YCTPAaHUTD He3HAUUTEIbHbIE PA3/IN4Ms B PEryIMPOBAaHUY OTHE/IbHBIMI CTPAaHAMMI
TeX WV MHBIX TPa’KLaHCKO-IIPABOBBIX OTHOLIeHMI. OZHAKO JJaHHbIE Pa3In4ys
B PeTy/IMpPOBAHMUU MOXXHO YCTPAHUTb He TONBKO B IIOPANKE CO3IaHMA KOJUIM3MU-
OHHBIX HOPM, HO U IIyTeM «YHUPUKALNK COOTBETCTBYIOIINX «MaTepuUaTbHBIX»
3aKOHOB«’.

ITpumeHeHue criocob6a yHUPMUKAINY MaTepyaabHO-IIPaBOBBIX HOPM B 00/1acTI
BHELIHEeSKOHOMMYECKMX OTHOIIEeHMIt, 1o MHeHuIo JI.A. JIyH1a, o3HavyaeT 6ojee Tec-
HOe COTPY/JHIYECTBO MeXy CTpaHaMM 1 6oree BHICOKYI0 GOpMY perynnpoBaHus,
HeXeJIV perylIMpoBaHIe IOCPeCTBOM KO/UIM3VOHHBIX OTCBUIOK K IIPaBy TOM WJIN
VMHOJ CTPaHBI.

M.J. Kynarus, ofiH 13 aBTOPUTETHENIINX CIIELA/INCTOB B 06/1acTy 3apy0ex-
HOTO TPa)XJAHCKOTO IIpaBa, Iofi YHUUKALMell IpaBa IOHUMAeT efHO0OpasHoe
HOpPMAaTVBHOE peryJIMpoBaHNe TeX VIN VHBIX OOLIeCTBEHHBIX OTHOIISHMII B pas-
JIMYHBIX IIPaBoOBbIX cucTeMax'’. [Tpu sToM yHUPMKALMA MOXKET MMeTb MeCTO KaK B
paMKax OffHOTO TOCYIapCTBa, TaK 1 B MEXIYHapOIHOM MacmTabe («BCeMUPHOMY,
«PeTVIOHATIBHOM»).

YHugpuKanyio mpasa onpene/aioT 1 KaK CIefCTBIE I3MeHEeHN T HallMIOHa/IbHBIX
IIPaBOIOPS/IKOB B BIJie IPUHATHUA B OTJE/IbHBIX CTPaHAX OJVHAKOBDIX, TEKCTya/IbHO
enHo00pasHbIX mpaBoBbix HOpM (.M. BenbsimuuOB"); 1 Kak BbipabaTbiBaeMble efiy-
Hble (eTHOOOpPa3HbIe) /I BCEX TOCYAAPCTB (B YaCTHOCTH, TOCYIAPCTB-yYaCTHUKOB

7 Hanpuwmep, cm.: David R. The Methods of Unification //AJCL. 1968. Ne1-2; Kemper M.,
Wiemann H. Diu Bedeutung des internationalen Privatrechts in der DDR // Staat und
Recht. 1965. Ne2. S. 210; Van der Laan R. Harmonization versus differentiation. EU en-
vironmental policy with respect to stationary sources [9nexTponHsIt pecypc] // Caitt
B cetnt VMuTepHet: http://harmonisation.pagenic.nl/pdf.

8 Jlynn JL.A. Kypc Me>XIyHapogHOro 4YacTHOTO Ipasa: B Tpex Tomax. M., 2002. C. 31-34.

9 Jlynn JL.A. Kypc Me>XIyHapOZHOTo 4acTHOTo npasa: B Tpex Tomax. M., 2002. C. 31.

10 Kymarmua M. VI36paHHbIe TPY/AbI [0 aKI[MOHEPHOMY M TOProBoMy mpaBy. M., 2004; cm.
taxoke: http://civil.consultant.ru.

11 Benbamuuos .M. MexayHapoHOe 9KOHOMIYeCKoe IIpaBo ¥ Iporecc (AKafieMIdecKuit
Kypc): YuebHuk. M., 2004.
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EC) npaBosble HOpMBI (A.A. MakoBckas'?); 1 Kak IPOLeCcC BBIPAaOOTKU eZVHBIX
(yHMOMUIMPOBaHHBIX) IIPAaBOBBIX HOPM JJIA CXOJHBIX OTHOLICHMIA, HE3aBUCHMO OT
TOrO, B KaKIX IIPaBOBBIX (OpPMax OCyIecTBIAeTCA HaHHbI mpouecc (B.A. Erma-
3apos”).

O.I1. KopoBuHoit «Hanbosee BepHBIM IpefCTaBAACTCS MOAXON K YHUPUKALINU
HOPM MEX/IyHapOJIHOTO YAaCTHOTO TIPaBa KaK K IPOIecCy IieJIeHaIIPABIeHHOTO CO-
TPYAHMYECTBA C IIe/IbI0 Pa3paboOTKM eIMHOOOPa3HBIX HOPM»'.

H.I. BunkoBa mop yHudukaiueil mpapa MeX/[yHapOJHbIX KOHTPAaKTOB IO-
HUMaeT CO3JaHMe B IIpaBe PasHBIX I'OCYAAPCTB efMHOOOPAasHBIX 110 COLlePIKaHIIO
HOPM, IIpeJHAa3HAYEHHDIX I/I1 PEIJITAMEHTHPOBAHNUA COOTBETCTBYIONEH IPYTIIIbI
IIPAaBOOTHOILIEHNII, KOTOPbIe 3aMEHAIOT ITOTI0KeHN A HAIl[MIOHA/IbHOTO 3aKOHOATeNb-
CTBa TaKMMI eIMHOOOPA3HBIMU HOPMaMU 1 TEM CaMBbIM CO3[AI0T efUHO0OpasHoe
IIPaBOBOE IIPOCTPAHCTBO, O3BOJIAOIee 00eCIeYNTb eMHbIE VIV CXOLHbIE IIPaBO-
BbIe YC/IOBUsI (PYHKIMOHMPOBAHNS XO3S/CTBYIOINX CyOBEKTOB".

O.H. CapgukoB maet onpepeneHue yHUGUIMPOBAHHBIX HOPM, ITOJ KOTOPBIMU
MOHNMMAeT IIPaBOBble HOPMBI, KOTOPbIE IIOC/Ie IPMHATHA UX 3aMHTePEeCOBAaHHBIMU
rocyjapcTBaMM 3aMeHN/IV ObI pa3sHOPOJHBIE IIOI0>KEHM I HAL[MOHA/IBHOTO 3aKOHO-
[aTebCTBA M YCTPAHW/IN TeM CaMbIM OTMedeHHble TpygHocTH'S. TakuM obpasom,
yHnbUKaIMA paBa IIOHUMAeTCA UM, KaK IpuBefieHMe K eqHoo6pasnio. [Tpouecc
BBIPAOOTKY TaKMX HOPM OH HasbIBaeT YHU(UKaIMell IIPaBOBOIO Peryl1upoBaHMAL.

O.H. CapukoB npegaraeT CTpOMHYI0 KIaccupUKanuio YHUPUIVPOBAaHHBIX
HOPM.

[TepByo TPyIIy COCTaBIANT YHUPUIVPOBAaHHBIE MaTepUaTbHO-IIPABOBbIE
HOPMBI, HOPMBI IIpOLjecCyabHble ¥ YHU(ULMPOBAHHbIE KO/IM3/IOHHBIE HOPMBIL
ITocnepHue, 10 €ro MHEHUIO, He 00eCIIeYBAIOT eAMHCTBA IIPABOBOIO PEryIMpoBa-
HI, HO CO37IAI0T e[JHbIe KO/UIN3MIOHHbIE KPUTEPUN VM OTCBITIKM K OIIpefie/IEeHHOMY
MHOCTPAHHOMY 3aKoHy. [laHHas rpynmna chopMupoBaHa, UCXOM U3 IIpefiMeTa pe-
TyIVpOBaHMA.

12 Bmecte ¢ Tem A.A. MaKoBcKas IUILIET, YTO «OCyliecTBasAeMas B pamKax E9QC npasoBas
yHI/I(l)I/IKaLU/IH, B II€/I0M, 11 MaT€pUATIbHO-IIpaBOBaA yHI/I(l)I/IKaLU/IH, B YaCTHOCTMU, HAIICJICHBI B
IepPBYIO O4Yepefib He Ha pellleHle KOUIM3MIOHHO IIPO6/IeMbl Iy TeM YCTaHOBJICHNs Olpelie-
JICHHOTO €[IIIHOOOPA3HOT0 PeXXMMa PeryIpPOBAHIIS T€X WM MHBIX OTHOLIEHNI, @ Ha PelleHne
3aJia4, IOCTaB/IeHHBIX [IorOBOPOM. YcTpaHeHMe KOUIM3MOHHOI IIPO6/IeMbI SB/ISIETCS CBOETO
pofia BTOPMYHBIM pe3yIbTaTOM MaTepyalbHO-IIPaBoBoOil YHUMKanuM B pamKkax E9C».
(MaxoBckas A.A. YHudukaiys MexxiyHapoIHOI0 YaCTHOTO IIpaBa B paMkax EBporerickoro
IkoHommyeckoro CoobuectBa: ABToped. ancc. ...KaHA. puf. Hayk. M., 1992. C. 12).

13 Ermasapos B.A. YHnbukanms rpaxiaHCKOro 3aKOHOJ[aTe/IbCTBA YYaCTHUKOB JloroBopa o
cospanum CorosHoro rocyzpapcrsa // IlpaBo u skonomuka. — 2000. — Ne 9. — C. 58.

14 Koposuna O.I1. Metopbl yHu}puUKaImm HOpM B MEKIyHapOJHOM YaCTHOM IpaBe: ABToped.
IMcCC. ... KaHp. opul. Hayk. M., 1988. C. 13.

15 Bukosa H.I. JJoroBopHOe 1paBo B MeXAyHapogHOM obopote. M., 2004. — C. 78.

16 Capuxos O.H. YanduimpoBaHHble HOPMbI B MEKIYHApOFHOM YacTHOM mipase // JIyni JLA.,
Mappimesa H.J., Caguxos O.H. MexgyHapopgHoe 4acTHOe npaso. M., 1984. C. 38-49.
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Bropyio rpymniy cocTaBisoT YHUPUIVPOBAHHBIE HOPMBI, KIaccuuKanus
KOTOPBIX OCHOBAaHa, CXOJs U3 MX reorpaduyueckoro pacionoXeHns: yHuduxanms
yHUBepcajbHasA U pernoHanbHas. JJaHHOe [le/leHe Ha YHUBEPCAJIbHYIO U perno-
HA/TbHYI0 YHUPUKAIUIO SABISETCS TPAJULMOHHBIM.

Tperbs rpynna chopMmupoBaHa ¢ TOUYKM 3PEHMS CIIOCOOOB IOPUAUIECKOTO
odopMIeH N, T.€. 3aK/II0UEHYE MEXX/[YHAPOHBIX JOTOBOPOB (KOHBEHIINII), IPUHSATIE
PSIEOM TOCYAAPCTB MPUMEPHBIX (TUIIOBBIX) 3aKOHOB, BBIPAOOTAHHBIX CHEI[MATbHO
CO3JaHHBIMU JIJIS1 3TOT0 OpPTaHU3ALUAMMU.

YeTBepTyI0 IPYIIITY COCTAB/IAIOT MEKAYHAPOJIHbBIE TOProBble 00bI9al, KOTOPbIe
IIMPOKO HPUMEHSIOTCS B 007IaCTY TOPIrOBOIO MOPEIIIaBaHMsI Y MEXXAYHAPOLHBIX
pacdeTax ¥ KOTOpbIe B TOJ MK MHOI Mepe CHOCOOCTBYIOT YHUUKALINY TIpaBa, a
TOYHee CIIOCOOCTBYIOT €AMHCTBY B PEIICHNI MHOTMX Ba>KHBIX NMPAKTUYECKUX BO-
MIPOCOB.

PasnmuyHbIe JUCKYCCUY O IIPaBOBOIL IPYPOLie YHUPUIMPOBAHHBIX HOPM BETNCh
B pamkax COB. [Tox MexxgyHapoHOT yHUMKALMel HALIVIOHAIBHBIX TPABOBBIX HOPM
HOZpa3yMeBasIy CIOKHYI0, MHOTOTPAHHYIO ¥ KOMIIIEKCHYIO ITPOO/IeMY, OTHOCSIIYIOCS
K, TaK Ha3bIBaeMbIM, CME>KHBIM IIPAaBOBBIM IpOOIeMaM, KOTOpPbIe CBSI3aHbI C pas-
JIVMYHBIMK OOMACTAMM M OTPAC/AMM IpaBa U IPaBOBOI HAYKM (MeX/yHapOJHBIM
ny6IMYHBIM, MEXK/YHAPOAHBIM YaCTHBIM U BHYTPUTOCYAAPCTBEHHBIM ITPaBOM)Y.

MHorue 1ccnefoBaTenyt MOHATUIO «YHUMUKALMU [TpaBa» MPUFAIOT 3HAUEHME
AVHAaMUYHOTO JIBVKEHUS K eINHOOOPAasHOMY pe3y/IbTaTy U II039TOMY BK/IIOYAIOT B
HETo HOPMBI pasHBbIX OTpaC/IeN MpaBa.

Ha Ham B3r/1s/, yHUMKALVSA TpaBa He OTPaHNYMBAETCS TOTIBKO BEIPAOOTKOI!
I/ ABYX U 60rmee cTpaH OOIINX, eAMHBIX MV efUHOOOPA3HBIX HOPM U IIPAaBUI
perynimpoBaHus, a TeM OoJiee s YaCTHBIX TOPTOBBIX OTHOIIEHMII. B HacTosIIee
BpeMs1, ToBOpsi 00 yHM(MKaLMM HOPM TOPrOBOTO PEryIMpPOBaHNSA, HaJj0 UMETb B
BUZLY He TONMBKO chepy YacTHOIPABOBBIX (IPaXKAaHCKMX) IPABOOTHOLIEHN, HO U
HyOIMYHO-IIPABOBYIO Cepy pery1npoBaHisa SKOHOMIYECKUX OTHOLIeHu. [IpakTuka
yHUMKALIMY IIPaBOBOTO PEryINPOBAHNSI SKOHOMUYIECKIX OTHOIIEHNIT eBPOIIEIICKIX
TOCYJapCTB AIB/IAETCS TOMY IOATBEPKIEHYEM.

[TpencraBisieTcs, YTO M3HAYAIBPHO B MOHITHE «YHUPUKALU IpaBa» 3aKa-
JIBIBAJIOCh HEYTO OOJIblilee, HeXKeIV TOCTIDKEHME IPOCTOT0 eANHO00pasus KO-
3JIOHHBIX HOPM.

Tax, yxe Ha pybexe XIX—XX BB. ©.0. MapTeHc, pa3MbILUIsA HaJ, BOIPOCOM
06 ocHOBHBIX Hayamax MYII, mpuiien K 3aK/II0YEHNUIO, YTO TP CXO[CTBE OCHOBHBIX
IIPaBOBBIX IIOHATUI ¥ OCHOBHBIX IIPMHIMIIOB TPA)KAAHCKMX 3aKOHOB pa3/IMYHbIX
CTpaH, IpUMMeHEH)Ee OJHOTO U3 3TUX 3aKOHOB K IIPaBOOTHOLIEHNIO, BOSHUKLIEMY
Iof, AeiicTBMEM APYTUX 3aKOHOB, He MOXKET IMPUBECTU K YHUUTOKEHUIO CIOPHOTO

17 TlerpocsH PA. IIpo6reMsl Mex/yHapOAHOI yHI(MHUKALINY HALOHAIbHBIX IPAaBOBBIX HOPM,
PEryIupyoIuX 3SKOHOMIUYECKOE COTPYIHMYECTBO MEXTY XO3SAMCTBEHHBIMI OPTaHM3aLMAMUI
crpan-wieHoB COB. ABropedepar aucc. ... KaHf. 0opug. Hayk. M., 1973. C. 5.
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npapa'. VIHBIMM ClTOBaMM, CXOJCTBO 3aKOHOB Pas/INYHBIX TOCY/JapCTB ellle He 03Ha-
JaeT YHUPMKAIVM IpaBa ¥ IPeofoNeHNs KOMIM3MOHHO IpobmeMbl. CXOICTBO
3aKOHOB PA3NMYHBIX CTPAH IIO3BOINIO TOBOPUTD O «COMVKEHUU» KaK OJHON U3
¢dbopM yHUPMKaLUU IpaBa.

@.0. MapTeHC UJieT fanblle B CBOMX PaCCYXIAEHMUAX U YTBEPXKJAET, YTO eCln
3aKOHBI OTJENIbHBIX FOCYHAPCTB HE YCTPAHAIOT HElOPAa3yMEHMIL, IIOCTOSHHO BO3-
HMKAIOLIVX Ha IPAKTUKe OTHOCUTEIBHO IpMMeHeHus Havarx MYII, To Heob6xonumo
oblee MeXXIyHapOZHOE COIIAIIEHNE 110 9TOMY BoIpocy. IIpy aToM OH OTMedaer,
4TO mocTeneHHoi yuudukanyy MYII 6yzer cioco6cTBOBaTh cH6amaHCHMPOBAHHOE
IpoBeJeHNe TOCYAAapCTBaMy OTHOBPEMEHHO IONMUTHUKM Hadajla CyBEPEHUTETA U
uzier MeXyHapogHOro obuieHnsA. JJaHHOe MOMOXKeHNe aKTyalbHO 1M CeTOHSA, B
YaCTHOCTY, B OTHOLIEHUM YHUDUKALYUY IPAaBOBOIO PETy/IMpPOBAHNA MHOCTPAH-
HbIX MHBECTULIUI, IJle CONPUKACAIOTCA HOPMbI aIMUHUCTPATVBHO-IIPAaBOBOTO I
rpakJaHCKO-IIPaBOBOTO PETyIMPOBAHMNA.

Yuudukauus mpasa, o MHeHuo P. [laBuza, ¢ 60/blieit TMOKOCTBIO JOCTUIAETCS
Py IPMMEHEHUN TOCY/JaPCTBAMM Pa3IMYHON TEXHUKM IIOMUMO CO3JJaHUA €JMHOO-
OpasHBIX MaTepyaTbHBIX HOPM, KOTOpbIE IMEIOT 0c000€e 3HaUeHNe B PETyINpPOBaHNN
BHELIHEIKOHOMIYECKIX CHEMOK™.

AHanornyHoit Touky 3peHus npupepxkusaetcs A.JI. Makosckuit™. Ienb Mexxpy-
HApOAHON YHU(MKAIVM IIpaBa OH BUAUT B MCK/IIOYAONIEM KOIM3MI 3aKOHOB pe-
TyIMpOBaHMY OTHOLIEHNI, KOTOpbIE MOTYT MOAIIAJATh MO, [EefiCTBIE ITpaBa Pa3HbIX
rocyzmapcT. Bmecte ¢ Tem oH BbifienseT psj 06beKTVBHBIX IPIYMH, TIPETIATCTBYIOIX
yHMMKaLym npasa. B yactHOCTH, pasnmuumsA B cofepyKaHNy OTHOTUITHBIX OTHOILICHNIL,
BO3HMKAIOIIVX BO BHYTPEHHEM U MEKYHapOJHOM 000pOTe; OTCYTCTBIE BO BHYTPEHHEM
0060poTe TaKUX OTHOILIECHUII, KOTOpble IIPUCYTCTBYIOT B ME&KIYHAPOJHOM 000pOTeE;
HEBO3MOXXHOCTb NPMHATHA MEXIYHAPOIHBIX IIPABNU/I PETYIMPOBaHNA OTHOIIEHMIA
13-32 HECOBMECTUMOCTH C BHYTPEHHMMM S5KOHOMMYECKMMH YCTIOBMAMM CTPAHBL

Takum 06pa3oM, Ha Halll B3IJIAML, BeCbMa COMHUTEIBHO U HelelecO0OpasHo 10-
CTVDKEHVE eMHOO0Pasyisl B OTHOLIEHVISX, IOAYMHEHHbBIX aMIHVICTPATBHO-IIPAaBOBOMY
perymMpoBaHmio. YHUPUKALUA HOPM aIMIHICTPATYBHO-TIPABOBOTO PETYIMPOBAHIIA
TpelyeT ycTpaHeHUs TOProBbIxX 6apbepos. [loaToMy yHU(UKaLMIO IpaBa B JAHHOI
00671aCTH MO>KHO pacCMaTpUBaTh KaK IPOLECC, B XOfe KOTOPOTO AOCTUTAETCS rap-
MOHMYHOE B3aMMOJIENICTBIE IIPABIUJI PETyIMPOBAHNA Pa3IMYHbIX CTPaH, IPU 3TOM
IpaBIIa He ABJIAITCA e[THOOOpasHBIMIL. YKa3aHHOe OlpefieieHNe YHIMKaIV IIpaBa
6bII0 MaHo ewie B 1965 ropy Hemeukumu opuctamu M. Kemnepom u X. Bumanom?.

18 Maprenc @.0. CoBpeMeHHOE MEX/yHAPOJHOE ITPaBO LIMBIIM30BaHHBIX HapopoB. C-TleTepOypr,
1900. T.IL. C. 304.

19 David R. The Methods of Unification // AJCL. 1968. Ne 1-2.

20 Maxosckuit A.JI. YHuUKaIs MOPCKOTO IIpaBa U HOHATHE MEXIYHAPOJHOTO YaCTHOTO
Mopckoro npasa // CoBeTCKMIT eXXerofHMK MeXAyHapogHoro npasa. — 1979. — C. 228.

21 Kemper M., Wiemann H. Die charakteristischen Merkmale der Aussenhandelsliefervertage
im Bereich des RGW // Staat und Recht. 1965. Ne2. S. 207.
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ITpaBpa, OHY IPOTUBOIIOCTABIIN YHUDULIVPOBAHHbIE IPaBI/Ia TBOPEHIIO «<HOBOI'O
[paBa», CHeIMaJbHO PacCYMTAHHOTO Ha OTHOIIEHMS C MHOCTPAaHHBIM 3/1IeMEHTOM,
IPYHIMAEMOTO TOCYapCTBaMM COBMECTHO 1 BBIBOJVIMOTO MCK/TIOUMTEIBHO U3 MO-
TpeOHOCTell IPaKTUKU MeX[yHapOJHOro 060poTa.

Taxkoil B3I71A OBUI IOBEPIHYT HEOOOCHOBAHHON KpuTuke?. Jleno B TOM, 4TO
yKasaHHOe IIOHVMaHue yHU(UKALVY IpaBa IPOTUBOPEUNIIO CIOXKVBIIEMYCS IIpef-
cTaBIeHnIo 06 yHudUKaILMy IpaBa MeXX/JyHapOJHOI TOPTOB/IY KaK O BaXKHOIT IIpef-
HOCBIIKE eAMHOOOPa3HOT0 IPAaBOBOTO PETY/INPOBAHNSA OTHOLIEHNII C MTHOCTPAHHBIM
97IEMEHTOM IIOCPEACTBOM CPaBHUTETBHOTO M3YIEHM S U IOCTEIIEHHOTO COMVDKeHM s
HaI[MOHAJIbHBIX HOpM. IIpesicTaBnseTcs, YTO Ha CETONHANIHNI IeHDb IpUBeeHHbIe
YTBEPXKJEeHMA KPUTUKOB OIPOBEPraloTCsA MOTYYMBIIMMMU Pa3BUTHE IIPOLieccaMi
r106a/I13a1 MM PIHKOB.

Vcxops us Teopun yHuUKaNy IpaBa U COBPEMEHHOTO OIIbITA 9KOHOMU-
4ecKoro corpypHudectsa, H.I. [JopoHMHOI OBIIO IpefIoKeHO paccMaTpuBaTh
yundukanmo npasa B MIUPOKOM U y3KoM 3HaueHnn®. ITop yHuduxaunmei npasa
B IIMPOKOM CMBICJIE OHA IIOHMMAeT JIBV>KeHNe K FTapMOHNYHOMY B3aVIMOJIEVICTBUIO
Pas/IMYHBIX [IPABOBBIX CUCTEM, & B Y3KOM CMBIC/Ie — CO3/[jaHIe eJUHOO0OPa3HBIX
HOPM TPa’k/IaHCKOTO IIpaBa.

Ha Har B3m/L/;, B COBpeMEHHBIX YCIOBMAX YHUDUKALIMIO IIpaBa CIeNyeT IIOHNMATh
6ortee MMPOKO, He OTPAHNYNBAACH IIPYMEHEHNEM eIMHOOOPa3HBIX KOJUIM3MOHHBIX
Y MaTepyajbHO-IIPABOBBIX HOPM, a TaKKe NOANNCAHNEM MEXIYHAPOJHO-IIPAaBOBBIX
AKTOB, HAIIPABJICHHBIX Ha efYIHOOOpasHOe IPaBOBOE PETY/IIPOBaHyie OTHOLICHNUIL. YHII-
¢duKaIs mpaBa — 3TO OZHOBPEMEHHO 1 IIPOLIECC U Pe3Y/IbTaT, JOCTIKEHIIO KOTOPOTO
CIIOCOOCTBYeET UCIOIb30BAHNE Pa3IMYHbIX METOLOB U C11oco6oB. IIpu yeM ncronb3o-
BaHIe TeX WM MHBIX METOJIOB 1 CIIOCOO0B, Kak cripaBenso 3amevaroT C.H. Jlebenes
n H.I. BunkoBa®, 3aBUCKT OT «IIpefMeTa» yHUPUKALMyL. ITO 03HAYAeT, YTO CHOCOOBI
yuudukanuy npasa B chepe rpakaaHCKO-IPABOBBIX OTHOLIEHMI OYAYT OTIMYAThCS
0T €c10co60B yHUDMKALNY, TPUMEHsIEMBIX B aMIHICTPATUBHO-IIPABOBOI cdepe.

Hanpuwmep, netom 1999 roga B MuHCKe, Ha COBMECTHOII KO/JIETUM MUHUCTEPCTB
¢unancos Poccun n benmapycy, skcriepThl BeIpaboTany TpU HallpaBlIeHUsA YHUDY-
Kal[My B HAJIOTOBOI cdepe:

22 Cac M. O6uiye ycoByst TOCTaBOK. EAVHBII 3aKOH 0 MeXXAyHapofHoiT Toprosiie // «Pabodee
COBEIIaHME 11O IIPAaBOBbIM BOIIPOCAM MEKITYHAPOIHbIX SKOHOMMYECKUX CBs3€IL. Ey}laHeHIT,
16 -18 HOs16pst 1971 r». Bymamemr. 1972. C. 40-50.

23 Jlopourua H.I. Yan¢uxkanys u rapMOHM3AIs IIpaBa B yCTIOBUSX MEXAYHAPOLHOI MHTe-
rpauuu // JKypran poccuiickoro mpasa. — 1998. — Ne 6. — C. 54.

24 Jle6enen C.H. Yuu¢ukanms IpaBoBOro peryIMpoBaHis MEK/[yHapOJHbIX X0O35ICTBEHHbIX
OTHoIIeHNIT (HeKOTOpBIe 061e Bopocst) // KOprpndeckue acieKThI OCYIeCTB/ICHNS BHEIII-
HEIKOHOMIYECKNX CBsi3eil: Tpyabpl Kadeapsl MeXX/YHAPOZHOTO YaCTHOTO ¥ TPAXITAHCKOTO
npasa MITIMO MUJI. M., 1979. C. 15 — 43; MeTonb! yHU(UKALIMN [IPAaBa MEXXAYHAPOFHBIX
KOHTpakToB // Bunkosa H.I. JloroBopHOe mpaBo B MeXxgyHapogHOM obopote. M., 2004. C.
61-92.

166



1) mpumenenue B Pecriybmuke Bemapycs n Poccuiickoit @efepanym egnHOro
IIepeyYHsl OCHOBHBIX HAJIOTOB, MCUUCIISIEMBIX OT pe3y/lIbTaToB (MHAHCOBO—
XO3AICTBEHHOM JIesITeNIbHOCTI Ha/IOTOIUIATE/IbIINKOB;

2) TpUMeHeHVe eIMHbIX IOIXOMOB K OIpee/ieHII0 HamorootaraeMoit 6aspl, KOTo-
past MICUMUCIIIETCS IO pe3y/ibraTaM (PHAHCOBO-XO03SICTBEHHO HesTeIbHOCTY;

3) IpUMeHeHMe COITIACOBAHHBIX PasMEpPOB CTABOK KOCBEHHBIX HAJIOTOB IPU
B3aMMHOJ TOPTOBjIe MEXIY HAIIMMM CTpaHAMU>.

Takum 06pa3oMm, IKCIIEPTHI PEININ JOCTUYb YHUPUKALMK B chepe peryainpo-
BaHI I HaJIOTOBBIX OTHOIIEHIIT IIOCPENCTBOM Bpra6OTK]/I OCHOBHBIX HaHpaBHeHI/Ii[,
KOTOPBIM JO/DKHBI CIefloBaTh 06a rocympapcrsa. CreiyeT OTMETUTD, YTO JJAHHOE
pelieHye KacaeTcsi yHUGUKAL[MY HAIOTOBOTO MpaBa, KOTOPOe HAXOLUTCS 3 paM-
KaMM I'PaXK/JaHCKUX TPAaBOOTHOIIEHUIA.

C.H. Jle6eneB, onypasich Ha IpUMepbl YHUPUKALNN B 00/IACTY XO3SICTBEHHBIX
OTHOILIEHW, TAK>Ke OIpefie/isieT YHUPUKALMIO KaK pe3ynbTaT i nporecc®. [Tpy atom
TIOJL, «IIPOLIeCCOM» OH IIOHMMaeT Ile/leHallpaB/IieHHOe COTPY/JHUYECTBO PasINYHbIX
TOCYZapCTB, BKI0Yasi, B YaCTHOCTY, COBMECTHYIO BBIPAOOTKY MU B TOM M/IU MHOM
IopsAAKE IIPOEKTOB COOTBeTCTByIOIIH/IX HOPMaTMBHbIX TOJIOXKEHUI.

V3y4as Bonmpoc yHUUKAIY aKLIMOHEPHOTo IpaBa B paMkax OOIiero pelHKa
eBpoIeiicknx rocynapcts, M.V, Kynarus ormeTn, 410 mporecc GopMUpoBaHs
eIMHOOOPA3HOTr0 IMPABOBOTO PEery/lIMpOBaHM ONpele/IeHHbIX O0IeCTBEHHBIX OT-
HOILICHMII MJIV JKe Pe3y/IbTaT 3TOrO MPOoLiecca 3a4acTyI0 MMEHYeTCs B IOpUANIEeCKON
MUTEpaType COMMKEeHNeM, FapMOHM3all1el], COIIaCOBaHMeM IpaBa?’.

CoomHouseHue NOHIMUL «YHUPUKAYUS NPABA»,
«cOAUWeHue 3aKOHO0AMENbCMBA», «2APMOHUAYUU»

HexoTopbie aBTOpbI He ITPOBOST PA3TNYNIL MEX/Y TEPMUHAMM «YHUPUKALIVISI»,
«COMVOKEHME» U «TAPMOHU3ATIA» TIPABa.

Tak, A.B. AcockoB, paccmarpuBasi mpaBoBble GOPMBI YIACTHUS IOPUANIECKIX
NI, B MEXAYHAPOLHOM 000pOTe, YKa3aHHbIe TEPMMHBI UCIIONb3YeT KaK «CHHO-
HUMMUYHbIe». OH CYMTAET, YTO «KIACCUPUKALMS CIOCOO0B YHUDUKALIMY JOIKHA
OBITH OCHOBaHA Ha CYIU[HOCTHBIX Pa3IN4MAX B IPABOBOI HPUPOJE UCIIONb3Ye-
MBIX IOPUANYECKUX CPENCTB», KOTOPble MOKa He HAILIM YeTKOTO 3aKpeIljieHus B
MeX/[yHapOJHO-IIPAaBOBOII IPAKTUKE, II09TOMY TEPMIHBI «COMVKEHMEe» U «TapMO-
HU3aLys» He PaCCMaTPUBAIOTCS M B KadeCTBe CIIOCO00B yHUpUKaryn®,

25 Benopycckas razera. MuHck. Ne 13 (229) anpens. 2000.

26 JleGenes C.H. Yuuduxarys mpaBoBoro pery1npoBaHys MeKIyHapOLHbBIX X035ICTBEHHbIX
oTHoIIeHN (HeKOoTOpbIe 0611ye Borpocsr) // Opupudeckue aciieKTsl OCYIeCTB/ICHIsI BHEIII-
HE9KOHOMMYECKNX CBs3eil: Tpyabl Kadenpbl MeKIYHAPOLHOIO YaCTHOTO U TPaKAHCKOTO
npasa MITIMO MUJI. M., 1979. C. 18.

27 Kynarua M.V VI36paHHbIe TPYABI IO aKI[IOHEPHOMY 1 TOPrOBOMY IIpaBy. M., 2004.

28 Acockos A.B. ITpaBoBble OpMBI ydacTus IOPUANYECKNX /AL B MEK/[YHAPOHOM KOMMep-
yeckoM obopore. M., 2003. C. 238.
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B.I1. 3BexoB, aHaNMM3UPYs JOKYMEHTHI, NpuHATbIe B paMKax CHI, Takxe oTo-
JKIECTB/ISACT MOHATHS «YHUPUKALYA», «COMMKEHMEe» U «TapMOHM3ALINA».

A.JI. MaKOBCKUIT OTMeYaeT, UTO TOCKOJIbKY HOBble He3aBUCUMbIe TOCYAApCTBa
«6O07IblIIe BCETO MEK/INCh O CBOEM CyBepeHUTeTe U He3aBMCUMOCTI», TO «CJIOBO
«yHM(}UKanKsa» B IpUMEHeHNN K 3aKOHO#aTenbcTBy crpad CHI BeTpedano nomHoe
OTpUIIAHVE» U €T0 3aMEH TN CIOBOM «COmmKeHne«” . VIHbIMM cioBamu, «COMmKeHne
3aKOHOJaTe/IbCTBA» IM PacCMaTpUBaeTCA B KauyecTBe IIeJIN.

BMmecre ¢ TeM npoBefieHHbIN aHa/MN3 BOKyMeHTOB Cofpy>kecTBa IIOKa3bIBaeT,
4TO «COMVDKEeHIe 3aKOHOAATe/IbCTBA» MOXKET BBICTYIIATh TAK)KE B Ka4eCTBE CPefCTBa
yHMuuKanum npasa, 1 B 9TOM CMbIC/Ie YHOTpebseTcs, HanpuMmep, B JloroBope o
cosganuy JkoHoMudeckoro Corosa oT 24 ceHTsOps 1993 .

COnmxeHne HalMOHA/IbHBIX IIPAaBOBBIX HOPM B KauecTBe JOMOTHUTEIBHOIO
cpencrBa yHn¢ukanun npasa paccmarpuaercst C.H. Jlebegespim®. IIpn aTOM OH
YTOYHSET, YTO JAHHBIA CII0CO0 YHUPUKALMM NIpaBa MPUMEHsETCs, KOTfa efu-
HOOOpasHble MaTepyanbHO-IIPaBOBble HOPMBI, COfepsKaliye YHUPUIMPOBAHHbIE
KOJIIM3MOHHbIE HOPMBI, OTCBINAIOT K HaI[MIOHAaJIbHOMY IIpaBYy.

V.A. TpuHromnb BUmT OT/IM4ye YHUUKALMY IIpaBa OT COMVDKEHVISI HALVIOHA/IBHOTO
3aKOHOJIATe/IbCTBA B TOM, UTO MOCTIEIHEE NPEJIIONaraeT CX0[CTBO, HO He TOXIECTBO
[PaBOBbIX perreHnit?. COMDKeHNne 3aKOHOIATeNIbCTBA VIM IOHMMAETCsI OFHOBPEMEHHO
KaK IIe/b ¥ CPefCTBO. ITie B KauecTBe Lie/mn COMDKeHe 3aKOHO/IaTe/IbCTBA BBICTYIIAeT
IIpY CO3TaHMM OOLIETO IIPAaBOBOTO PEXKMMa KaK OIIpee/IeHHBI 3Tall 11 KaK CPefCTBO
IS TOCTVKEHUA €[UHOTO MOPsA/IKA PEryIMPOBAHN COOTBETCTBYIOIIMX OTHOLIEHNI.

[TpencTaBnsieTcs1, YTO IPUMEHUTENBHO K MIHBECTUIIVIOHHBIM OTHOLIEHVSIM COMN-
JKEHIe 3aKOHOJATeIbCTBA KaK MeTOJ, YHU(UKALMM IpaBa O3HaYaeT BK/IIOUEHNE
37IEMEHTOB PeXXMMa MeX/[yHapOHO-IIPABOBOI 3aI[ Tl MIHOCTPAHHDBIX MHBECTULIMII
B HaIlMIOHAJIbHOE 3aKOHOMATE/NbCTBO.

Takoe >xe MHOr0OOpasue cofep>KaHusl XapaKTePHO U /sl TEPMIHA «TaPMOHU-
sanus». Hanpumep, H.I. Bunkosa cunTaet, 4T0 rapMOHM3aL A MOXKET BBICTYIIATh
B Ka4yecTBe crlocoba yHmpukanum rnpasa (Hapumep, Kak OCHOBHOI MeTof, GopMIU-
posanus npasa EC) u B kadecTBe nenu (Hanpumep, B fokymentax KOHCUTPAITI)®.
Hepenko yundukanmio mpaBa 0TOXAECTBIAIOT C rapMOHU3aueir*.

29 3sexos B.Il. MexynapogHoe yacTHOe mpaBo. M., 2004. C. 121-125.

30 Maxoscknit A.JI. O6 yHupuKarmm rpaKjaHCKOr0 3aKOHOAATEIHCTBA HA €AMHOM SKOHOMITIECKOM
HnpocTpaHcTBe (coBeTcKuit u mocrcoBercknit onbit) // Kypaan FOPVICT. — 2006. — Ne 9(63).

31 Jlebenes C.H. O mpmpope MeXAyHapOZHOrO 4acTHOrO mpaBa // COBETCKMIT eXEeTOTHUK
MEX][yHapOJIHOrO IpaBa. -1979. — C. 61- 77.

32 Tpuuroner V.A. Yaudukaums u cOmmKeHre 3aKOHOfATeNbCTBA CTpaH — dienos COB B
mporecce conmamcTndeckon nnrerpanun (Teopermdeckne mpo6nemsr) // CoBeTckoe ro-
cypapctBo 1 npaBo. — Ne 10. — 1975.— C. 86.

33 Bunkosa H.I. JloroBopHOe mpaBo B MeXgyHapopHoM obopote. M., 2004. C. 78.

34 Oro 610 oTMedeHO Taroke H.I. BunkoBoit, KoTopast muiieT, 4To B paboTax psijia aBTOPOB O
TapMOHM3anVN NPAKTNIECKN PE€Ib NET 06 yHI/I(l)I/IKaLU/H/I, 9TO JaHHbIE TEPMIMHDBI 9aCTO MC-
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B npaBoBoil HayKe He BBIPAOOTAHO €JMHOTO OIpee/eHNsA «IaPMOHNU3AINN
paBar.

B oTedyecTBeHHOII MUTEpaType AAHO ONpefie/ieHNe TapMOHU3ALNI 3aKOHO/A-
TE/IbCTBA — «9TO KOMIUIEKCHAS CHCTEMa JesATeIbHOCTY IIPaBOBE/IOB, BK/II0YAIOIas:
BBIsIBJIEHIE HAIMIHOCT IIPaBOBOI 06a3bl KaXK/IOTO TOCY/JapCTBA; IPOBeieHe CPaB-
HITETbHOTO aHaJIN3a, BbIABICHME PA3INYNIl M IIPOTUBOPEUNIL, IPOOEIOB; OLEHKY
aKTya/IbHOCTY ¥ IIPEMMYILEeCTB 3aKOHOATeIbCTBA KaXK/[OM U3 CTOPOH; BBIPabOTKa
IIPOTHO3a OTHOCUTE/IBHO peajn3alyi KOHKPeTHbIX (OPM CO3[aHUs eANHON MK
yHUGUIMPOBAHHON IIPABOBOJ CUCTEMBI ... OpraHM3aLys pabOThl IO KaXKJOMY
06beKTy 3aKOHOZIATe/IbCTBA C YUETOM OIIpefie/leHHOI (OPMBI €ro afjeKBaTHOCTH
BK/IIOYEHN B elNHOE IIPAaBOBOE IPOCTPAHCTBOK™.

H.T. JloponuHa paccMaTpyBaeT rapMOHM3AIINIO TPaBa KaK «MeTOJ] YHUPUKAIIN
IIpaBa B IIMPOKOM €ro 3Ha4Ye€HUM» (a VMIMEHHO: «KaK ABJVDKE€HNE K TapMOHMNYHOMY
B3aJVIMOJIC/ICTBYIO PA3NIMYHBIX IIPABOBBIX CHCTEM»)*’, M KaK «CIIOCOO HOCTVKEHMA
TAaKOTO Pe3y/IbTara, KOI/ja HOPMBbI HAIIMOHA/IBHOTO 3aKOHOZIATE/IbCTBA COOTBETCTBYIOT
0611eMy IPUHIUITY PeryInpoBaHmsa«”.

B 6emopycckoii mrepaType JaHHOe yTBepyKieHNe ObIIO II0IBEPrHyTO He0OOCHO-
BaHHOII KpUTHKe*. ABTOP, BbICKa3bIBast MBIC/Ib O TOM, YTO TapMOHM3AIIMA He MOXKET
OBITb METOZOM YHU(DUKALMH [IPABa, IIOCKOIbKY «II0 CBOEMY COA€P)KAaHMUIO SABTIACTCS
6071ee LIMPOKIM MOHATHEM, YeM YHUPUKALNST», He yIe/I TOTO, YTO YHUMUKALIIO [IpaBa
MOXXHO PacCMaTpUBATh, UCXOJA 3 €€ Y3KOTO I IIMPOKOTrO TOMKOBAaHNUA. YHU(UKAIMA
IIpaBa B y3KOM CMBIC/IE B KaueCTBe KOHEUHOII Lie/V CTaBUT GOPMUPOBaHIIe KOHKPETHO
eIMHO00OPa3HOI HOPMBI IPAXXKIAAHCKOTO MIpaBa, B 00/IACTH 5Ke af[MUHUCTPATUBHOTO
IIpaBa HOsBJICHNE e[THOOOPa3HBIX HOPM MCK/IIOYAeTCs, IIOCKOIbKY 3aTParnBaroTCs
BIaCTHO-pPACIIOPAAUTE/IbHbIE (byHKLU/H/I rocynapcrna. «Henp3s mumuts TocyaapCcTBO
BO3MO)XHOCTY OCYILIECTB/IATD CBOIO BHELTHEIKOHOMIYECKYIO (Ba/IIOTHYIO, TAMOYKEHHYIO)
nomutuky«”. IToatomy, roBops 06 yHupUKaLMI A AMUHACTPATUBHO-IIPABOBBIX HOPM
IIpaBa, ClIeAyeT IMeTb B BUY KOOPAMHALVMIO EVICTBUII TOCYAAPCTB O NPUHATUIO

HOJIB3YIOTCSI KaK B3aMMO3aMeHsIolIe 1 B3anmopononsitomue. (Buikosa H.I. [JoroBoproe
IPaBo B MeXAYHapogHOM obopore. M., 2004. C. 70).

35 bauwo V.JI. Metopyka rapMOHM3a1y 3aKOHOJIATe/IbCTBA. Marteprasibl KoH(pepeHI . [Jrek-
TpoHHbIT pecypc] // http://www.jurfak.spb.ru/conference/18102000/bachilo-metod.htm.

36 Hopoumua H.I. YHu¢ukauys u rapMoHM3alnus IpaBa B YCIOBMAX MEX/YHapOTHON
uHTerpanuu // JKypnan poccuiickoro npasa. — 1998. — Ne 6. — C. 55, 59.

37 Joponnna H.I. TapmonmM3anus npasa 1 sKoHOMmdecKas naTerpamyea crpad CHI ITpaso-
Bble 1po6emsl Berymierst B BTO // TIpaBoBoe obecredeHre MeXXTOCyfapCTBEHHOI
nnrerpannu. C6. crareit. — M. — 2005.— C. 162.

38 Kynpssen 10.H. Hexkoropble mpo6ieMbl peami3alyy HOPM MEXK/[yHapPOJHBIX IIPaBOBBIX
aKTOB BO BHyTpPEHHeM IIpaBe rocyzapcTs // bemopyccknit >kypHan MeXXIyHapOJSHOTO IIpaBa
U MEXTYHAPOJHBIX OTHOIIEHMIL. — 1999. — Ne 3; Taxoke TeKCT CTaTby CM. Ha catite JKypHanma
B cetu VIHTtepHer: http://evolutio.info.

39 Hopoumua H.I. YHudukanus 1 rapMOHM3aIMsA IpaBa B YCIOBUAX MEXIYHAPOSHON MHTe-
rpauuu // JKypnan poccuiickoro mpasa. — 1998. — Ne 6. — C. 56.
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Pas3IMYHBIX HOMUTUYECKUX PelIeHNMI], COITIACOBaHNe 00X 1ie/Iell M HallpaB/IeHu
VX IeATeNbHOCTY. VIHBIMU CTIOBaMM, TAPMOHM3ALMs BbICTYIIAeT B Ka4yeCTBEe METOfA
yHubuKaumuy npasa B €ro MNPOKOM HOHVMAaHWMA.

HekoTopble eBporeiicKue UCC/Ief0BaTeNN TaKKe PacCMaTpUBalOT TAPMOHNU3AIIO
KaK CpeficTBO YHUVKAL [IPaBa, IIPaBJia, Yepe3 IPU3MY COLUATbHO-9KOHOMIYECKIX
OTHOLIEHMII ¥ HOPM, UX PEryaupyoOLINX.

Hanpumep, 3. llITailH TOBOPUT 06 yCTpaHEHUM PA3ANINIL MEXIY HOpMaMu
HallMOHAJIPHOTO IpaBa 4yepe3 cOommkenue'’. IIpy sToM OH moppasyMeBaeT HOCTH-
JKeHIe HeKOTOPOTO yPOBH:A eAMHCTBA 3aKOHOMATE/IbCTBA, VN JKe CBOETO pofia
«KOPUZOP KonebaHMIT», ¢ IOMOIbI0 KOTOPOTO 3aal0TCs 06LIye apaMeTpbl IpH-
HATUS HOPMAaTUBHO-NIPABOBBIX AKTOB OpraHAMM OCYJapCTBa, T.e. UMeeTCA B BUJY
yHM(}UKanMs mpaBa IOCPeCTBOM rApMOHM3ALIVIL.

I. XaHccoH onpepensaeT TapMOHM3aLMI0 KaK «KOOPAMHALIMIO NefICTBUIL IIpK
OCYIIEeCTB/ICHNU 9KOHOMMYECKON MOMUTUKY U Mep 10 CHVDKEHMIO Pasauduil mpu
UX OCYILIeCTBIEHUM» !,

Po6 Ban gep JlaH, cieninannct B 06/1aCTU 9KOIOTMYECKOTO 3aKOHOAATENbCTBA,
olpefe/sieT rapMOHM3ALMIO IIPaBa KaK XOPOLIO 00[yMaHHOE CPEfICTBO IPOBEIeHNs
O[JMIHAKOBOJ MONUTUKHU, IPUMEHEHME CXOXKUX MHCTPYMEHTOB PEryIupOBaHNA B
pasnuyHbIX cTpaHax*2. VIHBIMU CTIOBaMy, TApMOHM3ALMsI [IpaBa y HErO BBICTyIaeT
B Ka4yeCTBe CIIel1anbHOI GopMbl KoopAnHauuu. [laHHOe UM oIlpefeneHne cHOKy-
CHPOBAHO Ha pe3yIbTaTe, HO He Ha Ipolecce.

TepmuH «rapMoHM3aIs» IpUMeHAeTCA Iopuctamu EBpocorosa g onncanma
BCeX IPOIeCCOB CO3[JaHMSA OJHOPOMHOI MPaBOBOIl cpefbl B paMKax EBponerickux
MHTETPAL[OHHBIX 00 beTHeHNIL.

OpnHako HEKOTOPbIE eBPOIIeICKIe IOPUCTHI TApMOHU3AINIO OTOXK/IECTBIAIOT C YHM-
(uKawyeil 1 paccMaTpuBaloT B Kadectse Lem. Harpumep, C. HapHoBMI) OnpenierisieT rap-
MOHM3AIMIO KaK ABVDKEHMe PA3HBIX CTPaH K OOIVIM CTaHAAPTaM U perymsiTopam®.

B xavecTBe pas3IMYHBIX CIOCOOOB JOCTIKEHVA OFHOI LIe/N — «yHUPUKALNU
IpaBa» — TEPMUHBI «TAPMOHU3ALVS» U «COMVDKEHNME», a TAKXKe «KOOPHAVHAIIVIS»
ynotpe6isiorcsa B Pumckom gorosope 1957 r.*%. Tak, TepMUH «COMMMXeHMe» paccMa-

40 Bornee mogpobHo cMm.: Stein E. Harmonization of European Company Laws // Law and Con-
temporary Problems. — 1972.— Vol. 37. No. 2. — Pp. 318-328.

41 bonee moppo6HO cM.: Hansson G. Harmonization and International Trade. — London
and New York: Routledge. — 1990.

42 Van der Laan R. The European Environmental Policy with Respect to Stationary Sources;
Harmonisation versus Differentiation. — Groningen. — 2002. — P. 13.

43 bornee mogpo6uo cm.: Charnovitz, S. Environmental Harmonization and Trade Policy //
Zaelke, D., Orbuch, P, Housman, R.F. (Eds.). Trade and the Environment; Law, Econom-
ics and Policy, Center for International Environmental Law. — 1993. — Pp. 267-286.

44 TIpuMeHeHNe METOROB FAPMOHI3ALINN, KOOPAMHALMN U COMVDKEHNUSI CIOCOOCTBYIOT f0-
CTIDKEHUIO TIOCTABJIEHHbIX B cTaThe 2 PuMckoro gorosopa 1957 r. meneit: «copieiicTsue
noscemectHO B Coo0liecTBe FapPMOHNYHOMY, COTaHCHPOBAHHOMY ¥ YCTONYMBOMY
PasBUTHIO SKOHOMUYECKOII AESITENIBHOCT, ... BBICOKOMY YPOBHIO KOHKYPEHTOCIIOC006-
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TPUBACTCS B KaUueCTBe CPEACTBA, HEOOXOMMOTO J/ISl TOCTVDKEHV S SKOHOMIYECKOTO
M BaJIOTHOrO corosa (1. 2 ct. 116).

B oTeuecTBEHHOII TUTEpAType UMeeTCs MONBITKA KIacCUPULINPOBATDh yKa3aH-
Hble TePMMHBI COITIACHO cepaM ux npumeHeHus. ITo muenuio I0.M. IOmamresa,
TEPMIH «COMMKeHMe» OTHOCUTCS K HOPMaM, HEIIOCPENCTBEHHO BO3/IEMICTBYIOLIUM
Ha CTAaHOBJIEHJE U1 PYHKIMOHMPOBaHME «OOIIero PhIHKa» B L[eJIOM, TEPMUH «KOOP-
OVHAIVA» IPUMEHACTCA B OTHOILEHNY IIPaBa KOMIIAHWI, TEPMUH «TapMOHM3ALIMS»
IPUMEHAETCS B OTHOLICHUN IIPSMOTO MM KOCBEHHOTO HAa/IOr000/I0KeHMA®.

HeticTBMTENTbHO, aHANMN3 TeKCTa PUMCKOTO IOroBopa IoKasbIBaeT, YTO TePMUH
«COMM>KeHMe» B OCHOBHOM YHOTPeO/IseTcsl MPUMEHUTEIBHO K 3aKOHOMATe/lb-
CTBY, HOpMaM IIpaBa, a TaK)Ke B KOHTEKCTe C SKOHOMMYECKOil HeATeTbHOCTHIO
TOCYapCTB-4ICHOB'; TepPMUH «KOOPAMHALMA» IIPUMEHETCA, KOITa TOBOPUTCS
O IMO/IUTUKE TOCYAAPCTB-YICHOB MJIN O pa3IM4YHbIX HallMMOHA/IbHBIX PBIHOYHDBIX
CTPYKTypax’; TEpMUH «TapMOHM3ALNA» — B KOHTEKCTe C afiIMUHUCTPATUBHBIM
3akoHozaTenbcTBOM*. OlHAKO laHHAA KaacCUMKauMs, B OCHOBE KOTOPOII Jie-
xar cepsl NpUMeHeHNs YKa3aHHBIX TePMUHOB, JOCTATOYHO ycnoBHA. Hanpu-
Mep, A.A. MakoBcKas cuuTaeT HelleIeCOOOpasHbIM IPOBOJUTD Pa3Indisi MKy
yKa3saHHBIMM TePMMHAMM, OCHOBBIBAACH Ha BBIJETEHNN TOJ MM MHOI 06macTu
OTHOIIEHUY.

CrnenyeT OTMETHUTD, YTO BO3HUKHOBEHYIE TIOHATIS «TapMOHM3AINsA IIPaBay CBA3aHO
C IIOABJICHVIEM S9KOHOMMYECKUX COI030B, C YBEINYICHNEM [IBVDKEHM TOBAPOB, pa60T,
YCIIYT, KaIliTasa, ClIef0BaTeIbHO, C yCUTIEHVEM POJIY AIMMHNUCTPATVBHO-IIPABOBOTO
perynMpoBaHMs TeX WM MHBIX OTHOLIeHWI. [Ipu 3ToM moAaXofbl K rapMOHM3AINN
KaK IIPaBOBOMY ABJIEHUIO CYIIECTBEHHO Pa3/INYalOTCsA B Pa3MMYHBIX PErMOHATbHbBIX
00 beNVHEHNX.

HOCTM 11 COMVDKEHNIO SKOHOMIYECKIIX ITOKA3aTeIelt, . .. 9KOHOMIYECKOMY U COLIYIa/IbHOMY
CIVIOYEHMIO ¥ CONMMAAPHOCTH TOCYAPCTB-YWICHOBY.

45 IOmames 10.M. [IpaBoBoe perynupoBaHue NPAMbIX MHOCTPAHHBIX KAIIUTAIOB/IOXKEHWIA B
ESC. M, 1988. C. 55-57.

46 Hampumep, «cOMmDKeHNe HAIIMOHAIbHBIX 3aKOHOATEIbCTB TOCYAPCTB-4/ICHOB B TOI CTe-
HeH, KaKasi He0OXOAMMa /L1 HOPMa/IbHOTO (PYHKIMOHMPOBAHNUS 001ero peiHKa» (1. 1 CT.
3), «COMDKeHNsI HAIMOHATIBHBIX HOPM TPaKIAHCKOTO CY/JOIPOU3BOJICTBA, [JE/ICTBYIOIINX B
TOCYAAPCTBAX-WiIeHax» (IL. «C» CT. 65); «OOb11I1e TIONIOKEHNST O KOHKYPEHLIVN, HAJIOTOOO/I0KEeHII
U COMDKEHNY 3aKOHOB» — 3aro/IoBOK pasfiena VI. COmmDKeH o 3aKOHOB U IIPABOBBIX AKTOB,
KOTOPbIE OKa3bIBAIOT HEIIOCPEICTBEHHOE BO3/EIICTBIE Ha CO3laHNe 1 (PYHKIMOHUPOBaHME
o611ero peIHKa, IOCBsALIEHa I71aBa 3 PuMckoro porosopa.

47 Hanpumep, ctatbu 2, 4 u 34 PumMckoro orosopa.

48 Hampumep, «rapMOHM3aLINM 3aKOHOJIATE/IbCTBA O HAJIOraX ¢ 000pOTa, aKIM3HbIX cOOpax u
npyrux ¢opMax KOCBEHHOTO Hanoroo6moxenus» (cT. 93), rapMOHM3aLys 3aKOHOB 1 IOJ-
3aKOHHBIX aKTOB CTPAH-YIEHOB B 00/1aCTH 37paBoOXpaHeHus (CT. 95), MUPOBOIT TOProB/n
(ct. 131), B 06/aCTH TAMOYXEHHOTO COTPYAHMYECTBA I T.II.

49 MaxoBckas A.A. YHuMKaLusa MeX/IyHapOJHOTO YaCTHOTO IpaBa B paMkax EBpornerickoro
IkoHomuyeckoro Coobuiecta: ABToped. Aucc. ...KaHA. pui. HayK. M., 1992. C. 13-16.
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Tak, B cTpanax JIaTMHCKOII AMepMUKM B OCHOBY COBPEMEHHOIO IMOHMMAaHMA
«rapMOHM3alMM» IpaBa jeray MPUHLUIIBI pasrpaHMYeHNs 3aKOHOLATeIbHO
KOMIIeTEHIIMI TOCYLAPCTB-YIaCTHUKOB COTJIAIIEHNsI B 00/IaCT MaTepuaabHOTO
Ipa>X/IaHCKOTO U TOPrOBOTO IIpaBa, BIepBble BBefleHHbIE B flelicTBUe KoHBeHIIel
0 Me>XIYHapogHOM YyacTHOM Ipase 1928 r. (Kopexcom Bycramanre)™. ITpn npumene-
HUY 0c000T0 MeTofa yHU(UKaMM IpaBa — IPMHLIAIA PEryIMpPOBaHs, KOTOPBII
B HacToslee BpeMs Yallle Ha3bIBAIOT METOJOM I'apMOHM3alMy MpaBa, IJIABHbIM
SIB/ISIETCS He TIPUHSATHE efUHO0OPAasHBIX HOPM, a GOPMYINPOBKA OCHOBHOI Iienn
VIV IPMHIINIIA IPAaBOBOTO PEryIMpOBaHNUA.

TaxuMm 06pa3oM, TaTMHOAMEPUKAHCKYIe IOPUCTBI IBHAYA/IBHO IO, «YHUUKALel
[IpaBa» MOHMMAIU He TOZIBKO CO3/jaHue eqHO00pasHbIX HOPM ITPaBa, HO U IPUHSATIE
MEXIYHAPOSHBIX HOPM-TIPUHIIUIIOB PEryIMPOBAHNU M FAPMOHM3ALNIO IIPaBa HA
OCHOBE 9TUX IPUHIINIIOB. VICII0/Ib30BaHME HOPM-IIPMHIVIIOB ITO3BOJIATIO U TI03BO-
JieT B HACTOsIIee BpeMsl IIPOBOANUTD YHM(UKALINIO 3aKOHOAATE/IbCTBA He TOIbKO
B 00/1aCTV YaCTHOTO IIPaBa, HO TaK)Xe U B MIyO/IMIHO-TIPaBOBOI cdepe, 4TO OUeHDb
BaYKHO J/Is1 yHM(UKALINMM IIPAaBOBOTO PEry/IMPOBAHNUS MHOCTPAHHBIX MHBECTUIINIA.
TocypapcTBO-y4acTHUK, C/Ieys YKa3aHHOMY B COI/IALIIEHUM IIPUHINITY PeTyanupo-
BaHNsA, CAMOCTOSATENILHO OIIpefieNsAeT cofepKaHye HOPMbI IIPaBOBOTO peryanpoBa-
HIS U ee MeCTO B CBOEIl IPaBOBOII CUCTeMe, TeM CaMbIM TOCYHApCTBO-YYaCTHUK
peanusyeT CBOI0 3aKOHOJATebHYI0 KOMIETEHIIMI0 Ha OCHOBE 3aKpeIllJIeHHOTO B
MEX/YHApOITHOM IIpaBe MPUHINIIA CYBepeHNTeTa.

OyHpaMeHTa/IbHOE pa3BUTHE ITOHATIE «TAPMOHM3AINA» MOTYYM/IO B PaMKax
pasButus EBpocorosa. O6 9ToM cBUeTeNbCTBYET MOsiBIeHMe B npaBe EC pasmna-
HBIX MOJIe/IEN TapMOHM3ALUL.

Tak, Po6 Bau mep JIaH Bbiie/isieT TPy MOJXO/ja TAPMOHM3ALNN, IPUMEHsieMble
B EC: nepBbIii Tofx0/] OCHOBAH Ha COYeTAaHMUM HOPM HECKOIBbKUX IIPaBOBBIX CUCTEM;
BTOPOJ — Ha MCIIO/Ib30BAHUU HOPM OTAE/NIbHOI NPAaBOBON CUCTEMBI; TPETUI —
BHEJ[pEHMV HOPM, HOBBIX [I/I IIpaBa rocyfapcTs-uneHoB EC, nmpenmyiiecTBeHHO
mocpencTBOM AupeKTuB®. [IMpeKTUBbI OH Ha3blBaeT «OCHOBHBIMU HPaBOBBIMMI
AKTaMI TaPMOHM3AI[MIOHHOTO CTPOUTE/NBCTBA», KOTOPbIE O3BOJISIOT TOCTUYD HaMl-
BBICIIIETO YPOBHsI rapMOHM3alyy. B Hayke eBpOIeICKOTO MmpaBa 3TOT (peHOMeH
IIOJTy 41/ Ha3BaHUe «MOJIe/IM IOJTHOV FapMOHM3ALN», T.€. KOTJa CYIeCTBYeT OfiHa

50 Kopmexc BycramaHTe 10 CHX ITOP SIB/ISIETCSI 3HAYUTEIBHBIM COOBITIIEM B CTOPUY YHUDUKALN
U MICTOYHVIKOM MEeXIYHAaPOZHOTO YacTHOro Ipasa. OH IpeficTaB/LieT cOOO0I YHUBEPCa/IbHBII
CBOJ], KOJUIM3VMOHHBIX HOPM, IIPUMEHAEMbIX B PETyIMPOBAaHNI IPAXKJaHCKO-IIPABOBBIX
OTHOIIIEHNY], BOSHUKAIOIIVX IIPU OCYIECTB/ICHUY TOPTOBJIV MEX/Y JIVMLIAMI Pa3IMIHBIX
TOCYHApPCTB, U ABJIACTCA IPUMEPOM yCIIeIHOI yHymKaryy. OTHON 13 OCHOBHBIX Iefiel
Kopekca BycramanTe 6bUI0 CO3aHMe IPAaBOBBIX OCHOB 3AINUTHI IIPAB MHOCTPAHIIEB
($pusrIecKUX ¥ IOPUANIECKNX /M), B KAKOM OBl 13 JOTOBAPMBAIOIINXCS TOCYAAPCTB
OHU HU HaXOJVJIVCh.

51 Van der Laan R. The European Environmental Policy with Respect to Stationary Sources;
Harmonisation versus Differentiation. — Groningen. — 2002.

172



yHUQNUVMPOBaHHAS HOPMA, U HEeT HY OZHOJ APYTroll HOPMBI, OTHOCSILEIICA K pery-
JIMPOBAHMIO CXOXXMX OTHOLIEHUIA.

Mogenb 1OMHO rapMOHM3ALMN BBIABUIIA PAJ, CYyLeCTBEHHBIX HEJOCTATKOB,
B YJC/Ie KOTOPBIX JOCTATOYHO JINTETbHOE BpeMs, HeOOXOAMMOe JIJIs COTIaco-
BaHMA IMPEKTUB Ha ypOBHE rocysapcTB-uneHoB EC, a Tak)Ke pa3HOCKOpPOCTHasA
UX MMIUIEMEHTal}A B HaljMIOHaJbHOE IIPaBO rOCY/lapCTB-4/IeHOB. B 3T0MI CBA3HM
B EC 6bl1 mpuMeHeH TaK Ha3bIBaeMBbIll «M30MpaTeNnbHBIl MOAX0M» B MOZEIN
IIO/IHOV TAPMOHM3ALINNU WY «M30MpaTelbHas rapMoHu3aus». «/3buparenbHas
rapMOHM3ALMsI» OCYLIeCTBIAETCA IJIaBHBIM 00pasoM 3a CYeT B3aMMHOTO IIpU-
3HaHMA ¥ YCTaHOB/IEHU MUHMMAaJIbHBIX CTaHAAPTOB. B MOKTpuHe eBpoIeiicKo-
ro IpaBa 3TOT IOXOJ K TapMOHM3AaLMM TaKXXe M3BECTEH KaK METOJ CO3JaHusA
rapMOHM3MPOBAHHDIX TEXHMYECKMUX CTAHHAPTOB MIM MOJi€Ib MMHMMAIbHO
rapMOHM3al M.

MuHuManbHasA rapMOHKU3ALNA IO3BOIAET TOCYyJapCTBAM-4/IEHAM IIPYMEHATh
Ooree BBICOKME CTAaH/IAPTHI Ha CBOEI TEPPUTOPUY C TeM YCTIOBUEM, YTO TaKas IIpakK-
THKa He JO/DKHA CO3JaBaTh 6apbepoB B OTHOLIEHUM MMIIOPTa TOBApPOB U YCIYT,
COOTBETCTBYIOIINX MUHMMA/JIbHBIM CTaHAAPTaM. YCTaHOBJIEHNE MUHMMAaTbHBIX
CTaH/IapPTOB, 110 MHeHuIo P. Ban iep Jlana, He IpenATCTBYET HAyYHO-TEXHUYECKOMY
PasBUTHUIO, TaK KaK IIPU ONPE/IeIEHNI OCHOBHBIX HAaIIPAB/IEHMII TApMOHM3ALUY B
TaKMX cpepax, KaK ColManbHaA 3alUTa, MTHTEPEChI U IIPaBa IOTpebyTeIet, SKOIo-
I'MY€eCKMe HOPMATUBBI, B YTBEPKJEHHbIE CTAHAPTHI 3aK/IaIbIBAETCA BOSMOXKHOCTD
UX U3MEHEHUA C YYETOM HOBBIX Hay4YHBIX OTKPBITUIA.

INosiBnenue B npaBe EC pasnuyHbIX MOfieNiell TapMOHM3AI Y CBUAETEIbCTBYET
0 IIOCTOSIHHOM Pa3BUTUM 3TOr0 nponecca. Kpome Toro, ToNKoBaHMEe HOPMaTUBHbIX
aKTOB rapMOHNU3aIMOHHOTO XapakTepa Cymom EC mosBommio BerpaboTaTh OCHOB-
Hble IIPUHIUIIB TAPMOHM3ALINY, CPefiy KOTOPBIX BBIJIE/IAIOT B3aIMHOE JOBepue™,
KOHTPO/Ib CTPaHbl IIPOMCXOX/JIEHNUA TOBapa, eMHOe NuLeH3upoBanue. JJannble
IPVHLNIIBI PeaIn3yIoTCs IPeNMYILecCTBeHHO B cepe pyHKImoHnposanus «Ob1e-
TO PbIHKa».

lapmonm3anys, 6ymyun HeOTHEM/IEMOI YaCThIO CYCTEMBI €BPOIIEJICKOTO IPaBa,
CTajla OGHMM U3 OCHOBHBIX IIPaBOBBIX MHCTPYMEHTOB €BPOIIENICKON MHTErpaLlu.

52 IIpuHLMII B3aMMHOTO JIOBEpMs OCHOBBIBaeTCA Ha MoyoxeHuAx [lorosopa o Esponeiickom
Coob1jecTBe, HOMYYNBILINX paciuupeHHoe TonkoBaHye B npaktuke Cyga EC. Tak, B cooT-
BETCTBIU CO cTaTbelt 10 eocydapcmea-uneHvl 00NHHbL NPUHUMAMD BCe HE00X00UMblE MePbi
07151 BbINONHEHUS 0053amenveme, evimexauiux us [Jozosopa u uzbezamo mex, Komopoie
Mozym npensmcmeosamv docmusceruro yeneil [Joeosopa. CrenaB OTCBUIKY K 3TOII HOpMe,
Cyn EC nopgrsepann BepxoBeHCTBO IpaBa EC 110 OTHOIIEHMIO K HAl[MOHA/IbHOMY IIPaBy U
KOHCTUTYUPOBAJL, YTO, EC/IX MEPHI, IIPEAIPUHIMAEMbIE OJHIM FOCYIAPCTBOM, YT Bpaspes C
HopMamy rpaBa Coo01ecTB, Bce OCTaIbHbIE TOCyapcTBa-wieHbl EC He MO/DKHBI COBEpIIaTh
OJOOHBIX 1IATOB.
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CoomHouteHue NOHAMULL «YHUPUKAUUSI NPABA»,
«e0uHoe IKOHOMUYeCcKoe NPOCIMPAHCIBO» U «UHIMEZPAUUI S ».

ITonuMmaHMe yHUPUKaNUY IpaBa B IIMPOKOM CMBICTIE, T.e. KaK TApMOHUYHOE
B3aMMOJIeICTBUE IPABOBbIX CUCTEM Pa3HBIX CTPaH, ABIAETCA a[leKBaTHBIM IIpUMe-
HUTENIbHO K YCIOBUAM SKOHOMMYECKOI MHTEerpanuy MOTUTUIECKN He3aBUCUMBIX
rocyfapcTB. YHU(QUKALNSA IOCPeCTBOM rapMOHNU3ALUNU II03BOJIAET YCTPAHUTD
HallMIOHa/IbHBIe 6apbepbl Ha ITyTH B3aVIMHOT'O TOPIOBOT'O ¥ MTHBECTUI[MOHHOTO B3ay-
MOJEJICTBYS, YCTAHOBUTb HOOPOCOBECTHYIO KOHKypeHIMio. B manpueitiiem, uc-
XO[I 51 3 COBMECTHO BBIPAOOTAaHHBIX 9KOHOMIYECKHUX, COL[MATBbHBIX, HOMUTUIECKUX
IPMOPUTETOB, HA OCHOBE YHUPUKALUY HOCPEACTBOM FapMOHU3ALNN HATOTOBBIX,
BQJTIOTHBIX, TAMOXXCHHBIX, 0QHKOBCK)X OTHOLICHUII CO3[aeTCs eIMHOE SKOHOMMU-
YyecKoe MPOCTPAHCTBO.

YHudukanmio npaBa Kak OfHO U3 IJIABHBIX CPE/ICTB CO3JAaHNUA eJUHOTO 9KO-
HOMMYeCKOTO IIPOCTPAHCTBA, KOTOPOMY IIpefIIecTByeT co3fanue «OO1ero pplHKa,
e[IMHOTO PBIHKA ... eBPOIIEIICKOTO CO3a», paccMarpuBaeT A.A. Makosckas®*. Jrtoit
TouKM 3peHust npunepkuBaTcs B.IT. 3sekos n H.I. lopoHnHa>.

Vsyuas npobnembl yHuMKaLuy npasa crpaH-wieHos COB, VI.A. Ipunronbry
IMCaJl, 9TO MPOLeCC SKOHOMMYECKON MHTErpalyiy HEPaspbIBHO CBA3aH C yCUIEHMEM
ponu mpasa, 4TO ABAETCA CIENCTBYEM CO3HATEIbHOTO PETyIMPOBaHMA Ipolecca
MHTeTpaIyy Ha TOCYAApPCTBEHHOM YPOBHE™. BHYTPM KaXKOIL CTpaHBbI HO/KHBI ObITDH
co3maHbl Hambosee GIArONpUATHbIE IIPABOBble YCIOBUS /Is1 pa3BEPTHIBAHNS MHTe-
TPAIMOHHBIX IIPOLIECCOB. IKOHOMIYECKOE COTPYAHIYIECTBO TpeOyeT eANHOI IIpaBo-
BOJI perlaMeHTalNy, KOTOpas JOCTUTAeTCs IyTeM COIIACOBAHMA BOJIb TOCYapCTB
¥ BBIPaOOTKY IIPABOBBIX HOPM, COCTABIIAIOLINX IIPEAMET MEXXAYHAPOLHO-IIPABOBBIX
aKTOB.

B ocHOBe pernoHanbHONM MHTETrPALMM JIEXKAT €CTECTBEHHDIE IIPOLIECCHI YCUIEHN A
B3aJMO3aBUCHMOCTY Hal[MIOHAa/IbHBIX XO3AMCTBEHHBIX CUCTEM M PBIHKOB. «Bo Bce
VICTOpMYECKIIEe STIOX M, BCETNIA, KOIZIa SKOHOMMYECKMe OTHOIIEHM I HAYMHA/IY BbIXOIUTD
3a paMKI OfJHOTO TOCY[apCTBa M TAKUM 00pa3oM IproOpeTany MeX/[yHap O b

53 CnoBo «MHTerpanysa» IpOMCXOAUT OT TATMHCKUX C/IOB «integer» — LieJIblit, U «integratio» —
BoccTaHoBjIeHNe. TONKOBBII CTIOBAaph TPAKTYET «MHTErPALIMIO» KaK «OOBEIIHEHNE B OHO
Lenoe».

54 Makosckas A.A. Yauduxarmsa MeXXayHapogHOTO YaCTHOTO IIpaBa B paMKax EBpomneiickoro
SkonoMundeckoro CoobuectBa: ABToped. fucc. ...KaHf. Opui. HayK. M., 1992. C. 2.

55 3sexos B.Il. MexpgyHapogHoe 4actHoe Impaso. M., 2004. C. 121 — 125; on xxe. Mexpy-
HapojHOe YacTHoe mpaBo: Yue6Huk musa BY3os / Ilog pen. H.VM. Mapbiepoit. M., 2004.
C. 60; Topornua H.I. Yaudukaiys n rapMoHM3anys IpaBa B yCTOBUAX MEXKIyHaPOIHO
unTerpauuy // JKypnan poccuiickoro npasa. — 1998. — Ne 6. — C. 53-67.

56 Tpuuroner V.A. Yaudukaums u cOmKeHre 3aKOHOfaTeNbCTBA CTpaH — wieHoB COB B
mporecce conmamcTndeckon narerpanyn (Teoperudeckne npobnemsr) // Coserckoe lo-
cypapcrBo 1 IIpaBo. — Ne 10. — 1975. — C. 84-88.
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XapaKTep, OTYETIMBO IIPOAB/IAIACh TEHAEHIMA K CO3JaHNIO /I 3TUX OTHOIIIEHUI
e0UH000pa3H020 NPABOBO20 PeHUMA, HeB3UPas HAa CYyBEPEHUTET Y HAIVIOHAJIbHbIE
TPaHNIIBI TOCYAPCTB«.

B ropupndeckoil MpaKTHKe VICIIONb3yeTCsA TePMMH «e[JHOe IIPaBOBOE IIPO-
CTPAHCTBO», KOTOPBIII O3HAYaeT JeCTBUE MeX/[yHAapPOAHBIX JOTOBOPOB OIIpefe-
JIEHHOJ1 T'PYIIIbI (HAIIpUMepP, MeXX/YHapPOZHBIX JOTOBOPOB, KACAIOLIMXCS BOIPOCOB
TOpProB/y, GMHAHCOB U T.I.) COBMECTHO C JOTOBOPaMI, HalIpaBIeHHbIMIU Ha YHIU-
¢uxannio npasa. Takum 06pa3oM, MOHATUE «efUHOE IIPABOBOE MPOCTPAHCTBO»
He C/IeflyeT OrPaHNYMBATh IIPOCTHIM CO3/IaHNeM eHO00pasHbIX HopM. OTclona u
nonnmanne JI.A. JlyHueM yHudmkaium npasa Kak efHoo0pasye KOJIM3MOHHBIX
¥l MaTepuaabHBIX HOPM B OIIpefie/IeHHON cepe OTHOLIeHIIT OKa3bIBAeTC s Heallek-
BaTHBIM IIPY CO3[JaHNU eMHOTO IIPaBOBOTO IIPOCTPAHCTBA. EnMHOe IIpaBoBOe Ipo-
CTPAHCTBO IIPEMIONaraeT Haau4ye oOIIero pelHKa, CIeOBATeIbHO, YHI(UKAIINIO
B IPaKIaHCKO-TIPaBOBOIL 11 aIMUHICTPATIBHO-TIPaBoBoiL chepe. B cBoi0 ouepens,
yHUGMKALUA afMUHUCTPATUBHO-TIPABOBOTO PETy/INPOBAHNUS IIOCPELCTBOM CO3-
OaHnUA eHI/IHOO6paSHbIX KOMIN3NOHHDBIX I MaT€pNa/IbHO-IIPAaBOBBIX HOPM BpA[ /TN
CMO>KeT 00ecIeunTh He0OXONUMYI0 I'MOKOCTD ¥ ONEPAaTHBHOCTD PEryINPOBAHNS
COOTBETCTBYIOILIMX OTHOIIEHNIT, IIPY YeM B TaHHOM C/Iy4ae 3aTParuBaeTcs BOIPOC
0 CyBepeHUTeTe, IOCKO/IbKY YIeM/IsIeTCSI CAMOCTOATENBHOCTD TOCYAAPCTBA B IIPH-
HATUM PEIleHNIA.

B cBs31 ¢ 9TMM, OIIMOOYHBIM, Ha HAIIl B3IJIAJ, ABIACTCA MHEHE, COI/TACHO KOTO-
poMy YHUMKALIVS TOHMMAETCs OTHOBPEMEHHO KaK «CO3/aHIe eIIHOTO IPaBOBOTO
IIPOCTPAHCTBA, 00'beIVHEHNE TIPABOBBIX IPOCTPAHCTB PA3INYHBIX TOCYAPCTBY U
KakK paboTa Hajl CO3fjaHMeM eTHOOOPasHbIX HOPM, IIPYMEHsIEMbIX B JajIbHeilIeM
rocymapcrBami’. Heb3si OTOXIECTBIIATD IIPOLIECC CO3[aHNS eMHOOOPa3HBIX HOPM
¥l CO3JlaHIe eAVMHOTO MIPaBOBOTO IMpocTpaHcTBa. C Halllell TOUYKM 3peHNs, CO3/IaHMe
eIV HOTO 9KOHOMMYECKOTO IIPOCTPAHCTBA — ITO NepBast CTyNeHb Ha IyTU K MH-
Terpaly roCyJapcTB, IpefCcTaB/AoNas co00il 00beKTUBHBII MpoLlecc COMDKe-
HUS Y B3aMIMOJIEVICTBYA HallMIOHA/IBHBIX X035ICTB, GOpMIpPOBaHYEe PEIrYIOHAIbHBIX
TPyNIINPOBOK.

B nurteparype 6b110 BBICKa3aHO MHEHIUE O TOM, YTO peajbHasi MHTErpalus
BO3MO)KHA U JIake HeOOXOAMMa Ji/Is TOCYIapCTB, MMEIOI X BBICOKOPa3BUTBII IIPO-
MBIIIJICHHBIN NOTeHIMAT™”. DKOHOMMKA TAaKMX TOCYHAPCTB He TONbKO KOHKYPUPYeT,
HO ¥ B3aMIMOJIOTIONHAET APYT Apyra. Creryanusanns 1 Koomepaliusa B TEXHNYeCKN
¥ TEXHO/IOTMYECKY CIOKHBIX IIPOUSBOACTBAX 00beMHsCT APTHEPOB. VIHTerparu-

57 Maxkosckuit A.JI. O6 yanduxanum yactHoro mnpasa B Conpysxecrse Hesasucumbix focymapcts
/I IlpaBo n skonomuka B Espone u Asun. — 1996. — Ne 1. — C. 6.

58 Tonmauesa O.H. Yauduxaums s chepe MeXIyHAPOTHOTO KOMMEPIECKOro apOuTpaxa ImyTeM
paspaboTKy TUIIOBBIX 3aKOHOB // XKyprain poccuiickoro mpasa. — 2003. — Ne5.

59 IMymckmit H.H. VIHTerpanma mocTcCoBEeTCKUX TOCYAapCTB: BOSMOKHOCTHU U TIePCIIeK-
TUBBI pasBUTNA // Bemopycckuii >kxypHan MeXXAYHAPOIHOTO IpaBa ¥ MeXIYHAPOIHBIX
oTHomeHnit — 2000. — Ne 3.
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OHHBIII IIPOLIECC B TAKUX YCTIOBUAX UJET 6€3 <O Ta/IKUBAHNS» U «IIPUHYKACHUSI»
CO CTOPOHBI IPaBUTENHCTB. [0C/TIeHNM OCTAaeTCsT TOMBKO CO3[ATh /ISl 3TOrO 6/1a-
TONPUATHBIN MOMUTUKO-IIPABOBOI KIMMAT, COMM3UTD HAI[MOHA/IbHbIE 3aKOHOMA-
TEeNbCTBA B COITIACOBAHHBIX Ccepax COBMECTHOI fAesiTenbHOCTM. Ha Hall B3I/Isg,
VHTeTpauys TOCYAapCTB € BBICOKVM YPOBHEM IIPOMBIIIICHHOTO IIOTEHIIMAIA — 3TO
JONTUIL M CIIOXHBI Ipouecc. IIpuMepoM TOMY CIIy>XKUT UCTOPUSA YHUDUKALUN
mpaBa Takoit opraHusanuy kak EC, kotopas sABnsgeTcs B HacTosAIIee BpeMs O HOII
13 3¢ PeKTUBHBIX 9KOHOMIYECKIUX TPYINMPOBOK U HACUUTHIBAET yoKe Ootee 50 sier.
Tax, crpanam EC nonago6mnocs mouru 11 yieT, 4T06bI CO3AaTh TAMOXKEHHBDII COI03
(cBOOOHOE TIEpenBUKEeHE TOBAPOB), 15 meT — st cospanmsi OO1ero porHKa, 35
7IeT — U151 CO3LaHMsI €MHOT0 9KOHOMMYIECKOTO IIPOCTPAHCTBa (CBOOOA IepenBI-
JKEHMA TOBAPOB, YCIYT, KaIlMTa/IOB I nL), 42 roga — A CO3LaHUA BaTIOTHOTO
COI032 C e/IMHOI IeHeXKHOM efuHuLel. IIpy aTOM fieficTBUA TOCylapCTB-yYaCTHUKOB
EC, HanjeneHHbIe Ha MHTETPALIMOHHBIN IIPOLIECC, KaK pa3 U eCTh CBOETO POfia «IOJ-
TAIKUBAHWS» U «IPUHYKIEHUI» C UX CTOPOHBI.

YHn¢ukanys npasa Ie>KUT B OCHOBE 9KOHOMIYECKON MHTETPAL[y TOCYAAPCTB,
SIBJISIETCSI O{HUM 13 TJIABHBIX ee CPeICTB. B CBOW ovepe/b, 9KOHOMMYECKAs MHTe-
rpaius IpefoiaraeT He TOMbKO eIMHOOOpasne HOpM TPakKIaHCKOTO MpaBa, HO U
CBOErO0 pofia eAMHOOOpasye HOPM AIMUHICTPATUBHOTO IpaBa. IIpy YeM B HacTOsIIee
BpeMs YCUIMBACTCS PO/Ib MMEHHO aiMVHJCTPATUBHO-IIPAaBOBOTO PETyIMPOBaHMSL.
OO0 3TOM CBUJETEIbCTBYIOT OOLIYE TeHACHIMY B YHU(UKALIMM IpaBa: OCHOBHOJ ee
I[e/IbI0 CTaBUTCH He IIOJTHOE YCTPaHeHNe pas3INyunil B IPaBOBOM PeryIVpOBaHN, A
KOOpAMHAIMs 3aKOHOZATEeTbHON IOMUTHUKIU TOCYAAPCTB.

TaxyM 06pa3oM, OpMEHTUPYACh Ha COBPEMEHHBI OIIBIT 9KOHOMIYECKOTO CO-
TPYSHIYECTBA, IO «yHM(MKaLMell IpaBa» ClefyeT IOHMMATh He TOIBKO eAHOO-
OpasHble HOPMBI, KOTOPbIE CO3/JAI0TCS B MEXXAYHAPOXHOM HOTOBOPE MM KOTOPBIX
IO/DKHBI IPYUJIeP>KMBATbCA YIaCTHUKY PIHOYHBIX OTHOIIEHMI 10 B3aIMHOMY CO-
[7IaCUI0, HO TAK)Ke I IHbIE CPEMICTBA JOCTVKEHM I FTapMOHMYHOTO B3aMMOJIECTBIS
HAI[MIOHAJIbHO-IIPaBOBOTO PEry/INPOBaHNUA.
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TPAHCITPAHUYHbIE MHBECTULIMOHHDIE
®OHAbl — YYACTHUKU TPAHCTPAHUYHDbIX
MHBECTULMOHHbIX OTHOLUEHUN

Mapus BuktopoBha KAYPAKOBA, acnupaHT Kadespbl MexayHapoAHOT0 YacTHOro NpaBa
Mockockoii locyaapctBenHoii t0puauueckoit Akagemum um. 0.E. Kytaduna'

THE TRANS-NATIONAL INVESTMENT FUNDS AS PARTICIPANTS OF TRANS-BORDER IN-
VESTMENT RELATIONS

In the present article a transnational investment fund is understood as a legally competent or
incompetent foundation empowered by state, channelling investments, pursuing the objective
of maximal investment portfolio diversification according to the geographical criterion, class
of active assets, instruments, currency and etc. A free international exchange of capitals leads
to the liberalization of international economic activity and removal of barriers on the way of
goods, services and works, and also to the securing of international mobility of institutions
and persons. Transnational forms of collective investment have a common private method
of investment relationships in certain public limits. The international investment funds are
subjects of international private law and are subject to the method of conflicts of law resolu-
tion, specific to this branch of law.

Keywords: International investment fund, investment, international cooperation, investment
cooperation, international private law, applicable law.

Lns yeneii Hacmosuieil crmamui n00 MPAHCZPAHUYHBIMU UHBECTIULUOHHLIMU (POHOAMU NO-
HUMAIOMCS YNONIHOMOUEHHbIE 20CYOAPCIMBOM, HANPABTITIOULUM UHBECHULUL, NPABOCNOCOOHYIE
U HenpasocnocobHvle 06pa308anuUs, Npecedyousue Ueb MAKCUMAIbHOU Jusepcudurayuu
UHBECULUOHHBIX nopmerneli no eeoepaduHeckomy NPUHAKY, KIACCAM AKIMUB06, UHCIPY-
Mmenmam, sanomam u npouemy. C60600HbITI MPaHCePAHUUHBILL KANUMAN0060pom eedem
K ubepanusauuu MexoyHapooHoti IKOHOMUHECKOT OesmenvHOCHU U CHAMuUI0 6apvepos
HA nymu 08UNEHUS MO06AP0s, pabom u Ycye, a makie obecneuenuio mpancepanuuHol
MmobunvHocmu yupexcoeruti u paboueil cunvl. TpanczpanuuHvivM GOPMAM KONNEKMUBHOZ0
UHBECIUPOBAHUS NPUCYULE HACTHHOE NOCPOEHUE UHBECTNULUOHHDIX OTNHOWEHUTI 8 HeIKUX
nyonuunvix epanuyax. OHU AATIOMCS CYOLeKMAMU MeHOYHAPOOH020 HACHIHOZ0 NPABA U
n00nadaiwm nood c80LCMBEeHHbIT MONLKO PACCMAMPUBAEMOTE OMPACU NPABA YHUKATLHDLI
KONAU3UOHHO-NPABOBOLL MEMOO Pe2yNUPo8aHUs OMHOUEHUT.

Kmiouesvie cnosa: Tparnceparuunvtii uHecmuyuoHHbLl POHO, UHBECIULUS, MEN20CY0ap-
cmeeHHoe compyOHUHeCtn80, UHBECTULUOHHOE COMPYOHUHECTNB0, MENOYHAPOOHOe HacmHoe
npaso, npumeHumoe nPpasgo

1 Kaypakosa Mapusa BUKTOpOBHa — CTaplImii JOPUCKOHCY/ILT OTHE/NA IO IIPAaBOBOMY COIIPO-
BOXJIEHMIO CJIe/IOK (QDMHAHCUPOBAHMA CIMAHUI U TOromeHnit, OTKPBITOE aKIMOHEPHOe
obmectBo «Cubupckas YronsHas Jueprerndeckas kommanus» (OAO «CYIK»)
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PaSB]/IBaIOHH/IeCH TpaHCTpaHMYHbIE OTHOIIECHM A MHBECTUIIVIOHHbBIX q)OHHOB
SIBJISIIOTCST HACTO/IBKO KOMITJIEKCHBIMY ¥ MHOTOACIIEKTHBIMU, YTO TI000€e pa3paba-
TBIBaeMOe OIIpefieieHNe UxX nedUHUINY, JaXKe Haubosee MOMHOe, SIBISIETCS BCETO
JIMIIB OTPasKeHNeM KaKUX-TMO0 MPefCTAB/IIONINX NHTEPeC /s aBTOpPA XapaKTe-
pUCTUK U He Oortee.

Jns meneit HacTOsALIEN CTATBY HOJ TPAHCTPAHMYHBIMY MHBECTULMOHHBIMU
dboHgaMM TOHMMAIOTCS YIIOMTHOMOYEHHBIe TOCYAAPCTBOM, HAIIPAB/ISIOUIIM MHBe-
CTULMY, IPABOCIIOCOOHBIE M HEIIPABOCIIOCOOHBIE 00pa3oBaHM s, IpeciIefyolye
1je/Tb MaKCUMaJIbHON JuBepcuUKaly MHBECTUIMOHHBIX opTderei 10 reorpa-
¢dudeckoMy IpU3HAKY, KJIacCaM aKTMBOB, MHCTPYMEHTAM, BalTIOTaM 1 IIPOYeMy”.

Teorpadmueckuii mpusHaK s paccCMaTpUBaeMbIX OTHOLIEHMII, 10 HAalleMy
MHEHMNIO, SIB/ISIETCS ONPefesI0INM, TaK KaK MUMEHHO Ha ero OCHOBE B IIEPBYIO
odepe/b BHICTPANBAETCs BCe MHOr00Opasye popM peryInpoBaHus U peaansainn
MHBECTUI[MOHHBIX NPeAIOYTeHNnIT B priHaHCOBOI cdepe.

JeitcTBUTENDBHO, 9 PeKTUBHOE Pa3BUTIE MHBECTUIVIOHHBIX OTHOLICHMII SIB/LS-
eTCs1 Pe3y/IbTaTOM C/IaXKeHHOT'O MEeXXTOCYapCTBEHHOTO COTPY/HIYECTBA 110 IMHIN
YCTaHOBHeHI/IH VHBECTULVMOHHOIO ITIOJIMTNYECKOTO KIMMaTa Ha JIOKAaJIbHOM, ABYy-
CTOPOHHEM ¥l MHOTOCTOPOHHEM (Per1OHaTbHOM, YHUBEPCATIBHOM) YPOBHAX. 3[eCh
Ba>KHBIM SIBJIsIeTCS ObecIieueHye Mpeacka3yeMOCTH OTHOLIEHMIT BO BCeil CBOEN
IIeI C MOMEHTA JOCTYIIa Ha PIHOK IO MCIIONb30BaHM pe3y/IbTaTa AesATeTbHOCTI
MHOCTPAHHOTO MHBECTOPA, BK/II0Yas paspelleHie TPAaHCTPaHWYHbBIX CIIOPOB, IIPH-
HATYE U UCIIOJIHEHNME CYAeOHBIX pelleHNI II0 TPajkJaHCKVUM M TOPTOBBIM Je/IaM B
OIlepaTHBHOM PeXXUMe.

3akpelUieHNe Ha HAI[IOHA/JIbHOM YPOBHe IIPMOPUTETa HOPM MEX/[yHapO[HbBIX
OroBOpoOB, 6yl[b TO I_[BYCTOPOHHI/IC VIHBECTUIIMMOHHBIC COTITAall€HMA, COITAllICHIA
00 ycTpaHeHUy HBOJHOTO HAJIOT000IOXKEHNI, MHOTOCTOPOHHME PEerMOHANIbHbIE U
yHUBepCabHble TOTOBOPHI, YCTAHABIMBAIOLINE OCHOBBI B3a{IMOBBITOJHOTO 9KOHO-
MMNYECKOIO COprHHI/I‘-IeCTBa, OIHVM U3 OIIPERETAOIINX ycHOBI/H?[ KOTOpPOT'O ABIAETCA
obecrieyeHye 3alUThI IPaB MHOCTPAHHBIX IHBECTOPOB Yepe3 IpuMeHeHue addek-
TYBHBIX IIPAaBOBbIX MEXaHM3MOB 3aILIThI, TAKXKE MIMeeT CyIIeCTBEHHOe 3HaUeHNe /IS
peanu3anuy TPAHCTPAHMYHOTO MHBECTUIIIOHHOTO COTPYHIYECTBA.

B T0 >Xe BpeMs HempeKpalaolieecs: pa3BUTHe IIpaBa ¥ IPaBOBOI CUCTEMBI B
LIe7IOM B LIeJIAX COMMKEHNS COflep>KaHy s HallVIOHA/IbHBIX IIPaBOBBIX CUCTEM CIIOCO0-
CTBYeT BO3PACTAHMIO PO/ YaCTHOTO JOTOBOPA B PETYIMPOBAHNI COOTBETCTBYIOLIUX
OTHOILIEHNII, OCJIO>KHEHHBIX NHOCTPAHHBIM 37IeMeHTOM. ECTeCTBeHHO, TOBOPUTD O
IIpEAIIOChIIKAX OTHECEHNA €TI0 K VICTOYHMKaM MemnyHaponHoro YaCTHOTO ITpaBa
IpeX/IeBPeMeHHO, HO OTPULIATh TaKyI0 BO3MOXKHOCTDb TOXXe He cTouT. Kak B cBOC
BpeMsI YKa3bIBa/l pPUMCKIIT IOPUCT, «...Bcsikoe mpaBo cOTBOPEHO COIIallleHyeM, 1IN
YCTaHOBJIEHO HEOOXOOMMOCTBIO, MK 3aKperyieHo obprdyaem» (D.1.3.40). V3 corma-

2 IFSWF Members Experiences in the Application of the Santiago Principles http://www.ifswf.
org/pst/stp070711.pdf (mocnennee nocermenne — 18 cenrsdps 2011 1.).
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IIEHNs B pacCMaTPYBaeMOM KOHTEKCTe BBITeKaeT KaK IMyONIMYHOe, TaK ¥ YacTHOe
IIPaBO, /]a 1 CAMO COIJIAllIeHe B 3TO BPeMs PACCMATPUBACTCS B KAUYeCTBE COBIIA/IEHIIS
KeJTaHWIT IBYX MM HeCKOJIbKUX JINIL 00 OHOM U TOM Ke M MX COTIacum’.

TpaHcrpaHMYHAsA MHBECTULMOHHAA EATE/IbHOCTh (POH/IOB KaK OJJHOTO M3
OCHOBHBIX aKTOPOB TPaHCTPaHMYHO MHBECTUILMOHHOI JIeSITeIbBHOCTH SIB/ISETCS
Pa3HOBU/IHOCTBIO OCYIIECTBIIAEMOI KOMTIEKTYBHBIMYU 00pa3oBaHMAMM 9KOHOMMUYe-
CKOJ [IeATeTIbHOCTI, 3a CYET Ha/IM4NA B Hell MTHOCTPaHHOTO 37IeMeHTa MOJIaaoeit
IOf] IefICTBYIEe MeX/IyHapOIHOTO YaCTHOTO IIpaBa.

[TostBNeHME paccMaTpUBaEeMOro S7IeMEHTA B 1IN YaCTHOIIPABOBBIX OTHOLICHMIL,
peannsyeMbIX CyO'beKTaMy TPAHCTPAHNYHON MTHBECTUIIVIOHHOI IeATeTbHOCTH, CII0-
coOCTByeT BbIpabOTKe HOBBIX IIO/IXO/IOB, HAIIPaB/IEHHBIX Ha obecIieueHne CBOOO/bI
COBepIIEeHN I IIPAaBOMEPHBIX OPUINYECKIX JeiiCTBIIT".

B cBeTe HacCTOAIIETO MCCIEOBAHMA TIOJ], TaKOJ CBOOOIOI MOApa3yMeBaeTCs
He3aBUCUMOCTD I FOPUAMYECKOe PABEHCTBO CyOBEKTOB TPAHCTPAHNYHOI MHBECTH-
IIVIOHHOI! JIeATeTbHOCTY, HEeJOITYCTYMOCTD BMEIIATe/IbCTBA KOTO-TMO0 B OCYILECT-
B/IIEMYIO MM JIeSITe/IbHOCTDb, aBTOHOMMSI BO/IY 11 CBOOOZIA JOrOBOpA.

OpnHMM U3 TaKVX IIOXOJ0B SAB/ISAETCS 3aKpeIUIeHye IPYHIUIIA TPAHCIPAHNYHOM
MOOVIBHOCTY YUIPEXTIeHNI, KalnTasa, pabodeil C1Ibl, TOBApOB 1 yCIyT. B ycrmoBmax
SKOHOMMYECKOJ MHTeTpaluyl OH Harbosiee OTHO IPOABIIAETCA B eATeIbHOCTY IJI0-
0a/IbHBIX MHBECTULIMOHHBIX POH0B. Yepes KoMMepUecKoe IPUCYTCTBYE BO MHOTHX
IOPUCAVKINAX, OCYIECTB/IIEMOE 3a CYET OTKPBITIS IIOCTOSHHBIX IIPECTaBUTE/IbCTB,
COBepIIeHNSA CIENOK CIVAHNA U IOITIOMEH S, OHM 00eCIIeuBa0T aKKyMY/IMPOBaHIe
B LIe/IAX IPOQeCCHOHAIBHOTO YIIPaB/IeHNsI HeOTPaHNYeHHBIX 110 06'beMy HopTderneit
aKTUBOB, HAIIPAB/IsIeMbIX Ha pea/M3allio IIPOEKTOB Pa3IIIHOrO IIPOCTPAHCTBEHHOTO
(B TOM 4mCIIe ¥ TPAHCTPAHMYHOIO) , BPEMEHHOT'O I 1[eJIeBOTO Ha3HAYEHUA.

Bymy4u pesynbraToM aeKTMBHOTO MeXX/yHApOIHO-IIPABOBOTO PETy/IMPOBAHNA,
CBOOOMHBII TPAHCTPAaHMYHBII KaIMTATI0000POT BefleT K Mubepannsanui Mexay-
HapOJHOJ 9KOHOMUYECKOIL eATe/IBHOCTY ¥ CHATIIO 6apbepOB Ha ITyTH ABVXKEHUS
TOBApOB, paboT ¥ YCIYT, a TaK>Ke 00eCIeYeHNI0 TPAaHCTPAHNYHOI MOOMIBHOCTU
yUpeKIeHuit 1 pabodeit CUIbL.

B03MO>XHOCTD IPYIMEHEHMSI YHYBEPCATbHO-IIPABOBBIX TAPAHTIII’, 3aKPeIlTIeHHBIX

3 Pumckoe IIpaBo IS CTYZICHTOB BY30B, 00Y4aIOIMXCs 110 CHelnanbHocTH »FOpucnpyneHtmsy»/
M.M. Pacconos, M.A.Topbyros.— M.: OHUTH-JAHA, 2010. C. 34 — 35.

4 Kommentapuii k [paxxpanckomy xopiekcy Poccuiickoit @egepaunn, yactu nepsoii/ Ilop pe-
makuyeit mpod. B.IL.Mosonuua u npo¢. M.H.Masensorit; Berym. cr.npod. B.M.Jlebenesa. —
M.: Hopwma, 2006. C. 13.

5 Heo6x0aMMOCTb 3aKpeIIeHNs HafIeXXHOTO HAI[IOHAJIbHOTO IIPABOBOTO PEXMMa JUIS IPU-
BI€YCHNA MHOCTPAHHBIX YaCTHBIX U KOIJIEKTMBHDBIX I/IHBeCTI/ILH/[f;I B pa3BMBAIOLINECA TOCY-
JapcTBa BBIHYAW/IA MEX/[YHApOIHOE COOOIeCTBO PadpaboTaTh IepedeHb KOMIICHCAIVOH-
HBIX M€P, NPMMEHAEMbIX B C/Iy4a€ HAMEPEHHOI'O VI HEHAMEPEHHOI'O YXYIIIECHNA yC}IOBI/H;[
I/IHBeCTI/ILU/IOHHOﬁ [EATENIbHOCTY, BBI3SBIBAEMOI'O YCTAHOB/IEHMEM orpaHquHmZ I10 IepeBoay
BAJIIOTHI, IIPUMEHEHMEM IKCIPONPpUANNN VIV AaHAJIOTMYHBIX MEP, HAPYIIEHMEM TOTOBOP-
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Ceynbckoli KoHBeHLMel 1985 .6, peamizyeMast B yCTIOBUAX S9KOHOMIYECKOTO PaBHO-
HpaBIA CYOBEKTOB MeXITyHAPOTHOI MHBECTUIVIOHHOI IeATEeTbHOCTI , OKa3bIBaeT II0/I0-
JKIUTENIbHOE BIVIAHME Ha Pa3BUTHE MEKIYHAPOINHBIX MHBECTUIVOHHBIX OTHOILICHMIL.

KnaccndeckuM nprMepoM TPaHCTPAaHMYHBIX MHBECTUILMOHHBIX (OH/IOB AB/IA-
I0TCs CyBepeHHble (poHMbI O/arococTossHus (sovereign wealth funds), kak ux npunsaTo
Ha3bIBaTh, VIJIN 10 CYTH IPOIIPaBUTE/ILCTBEHHbIE 00pa3oBaHNs, obecreunBaoIue
Hoyiep)KaHye 0CNablIeHHbIX MUPOBBIM KPU3MCOM (PMHAHCOBBIX PHIHKOB 3a CUeT
nepepacrpe/ie/ieHns 1[e/IeBOT0 KaluTajaa Mo TeppUTOPUATLHOMY, OTPACIeBOMY
OPUHIVIY IIpU YCIoBUY 3P PeKTUBHON MeXAYHApOLHON AuBepcuduKanuy ak-
TUBOB. B HacToAIee BpeM: MyOMMYHBIMU 06pa3OBaHMAMY Ha pacCMATPUBaEMYIO
KaTeropuio ()oH/IOB BO3/IaraloTcs OObLINe HafIeXK/Ibl B CBA3M C peasn3alneit Leei
cbeperxeHN s, HAKOIJIEHN A Y IIPUYMHOXKEHSI CyBEePEHHOTO KaIlnTasa, 00pasoBaHHOTO
3a CYeT CBEPXIOXOJ0B OT SKCIIOPTA CBIPbsl, HAJIOTOBBIX IIOCTYIUICHNIT U IIPOYEro B
TOM YJIC/Ie B TIOTTb3Y OYAYIINX HOKOMEHNIA.

He meHee Ba)kHasA po/Ib OTBOGUTCA BEHUYPHBIM GoHAaM — (opMe KOMMep-
IUaMM3alNy BBICOKOTEXHOIOTMYHBIX HAYYHBIX IIPOEKTOB B IIE/IAX IOAep KaHN
peanbHOro ceKTopa SKOHOMMKY. CTOUT 3aMeTUTh, YTO KaXKIBII M3 BUIOB MHBE-
CTUIMOHHBIX QOHJIOB MMeeT CBOU OCOOEHHOCTN. B OTHOIIeHMM BeHYypPHBIX OHa
IPOSB/IACTCA B OCYILIECTB/ICHNN IPSAMbBIX MHBECTUINIL, KOTa KallUTaIOBIOKEHe
CONIPOBOX/IaeTCA MpuobpeTeHneM IpaBa yIacTUA B IeATETbHOCTU CO3/[aBaeMOTo
WM CO3JAaHHOTO XO3AMCTBYIOIEr0 CyObeKTa, B Ipefieslax ! Ha OCHOBE KOTOPOTO
peanusyeTcss MHHOBAI[MOHHBDIN TPOEKT.

TpancrpaHn4HbIM GpopMaM KO/IEKTUBHOTO IHBECTUPOBAHMA IPUCYILE YacT-
HOe IIOCTPOEHNE MHBECTUIVOHHBIX OTHOIICHNIT B YeTKUX ITyOIMYHBIX TPAaHNUIIAX,
TO €CTb, K ¥IX OTHOIIEHUAM IIPUMEHAETCA MMIIePATVBHO-UCIIO3UTUBHBIN METOJ
peryIMpoBaHus.

Cy1iecTBYyOMINIT TOPATOK HATIPAB/IeH Ha NMOJjiepyKaHye 6alaHca YaCTHO-IIPABOBBIX
U yO/IMYHO-IIPAaBOBBIX MHTEPECOB, Y€MY He B MajIoll Mepe TaKxe CIIOCOOCTBYeT
MIOCTVKEHNUE PAa3IMYHBIX Iiefell Kak 9KOHOMIYecKoro (3¢ deKTnBHOe yIpaBieHne
TpaHCOPMUPYEMBIX B Ile/IeBOJI KallMTa/I IYOINYHBIX M YaCTHBIX (PMHAHCOB, HAJIO-
roBOe IVIAHMPOBaHINeE), TAK U COLIMA/IBHOTO 3Ha4eH A (IIpUB/IeYeHNe K peaTn3aln
HayKOeMKUX VHBECTUIVIOHHBIX IPOEKTOB MHOCTPAHHBIX CIIELVIa/IICTOB BBICOKOTO

HBIX 00513aTe/IbCTB, a TAKXKE B CBSI3U C HAYa/IOM BOEHHBIX JieiicTBUIL. [IpaBo Ha momydeHue
TapaHTNM CBA3BIBAIOT C TECHOM HpaBOBOI}‘[ CBA3bBIO (1)]/I3M‘ICCKI/IX VW OPpUINIECKNX NI, €
FOCY[apCTBOM, WieHOM KoHBeHIMM (IpaXkAaHCTBO, MECTO PECMCTPALNI, OCYIeCTBIICHIE
OCHOBHOI! [IeAITENIbHOCTH, B/IafieHye OOIbIell YacThIo KalliTaa).

6 Convention establishing the Multilateral Investment Guarantee Agency, 1985 http://www.
miga.org/documents/miga_convention_november_2010.pdf (mocrennee mocemenne — 11
okTsA6ps 2011 r.).

7 OHO focTHraeTcs 3a CYeT 0TKa3a OT CyAeOHOTO UMMYHNTETa, CBOICTBEHHOTO CYBEPEHHbIX
006pa3oBaHMsM U OTPAHMYNBACTCS SKOHOMMYECKON 1M YaCTUYHO NPaBOBOIl cepoii, He
3arparusasi MOJNTNIECKYIO.
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IIOTeHI[1aa, obecredeH e 3aHATOCTI HaCeIeHN s, 0OMEH OIBITOM J/IA YTy 4IIeHN
HIOKa3aresiell TPyAa, pasBuTie NHPPACTPYKTYPBI).

HecmoTpst Ha 0611y10 TeHAEHIINIO [I00aTN3alNN COBPeMEHHBIX (PMHAHCOBBIX
PBIHKOB U MHTeHCU(DUKALINY MeKIyHAPOSHBIX CBs3eil Ha 6a3e CBOOOIHOI TpaHCTpa-
HIYHOJ peai3aliiyl TOBAPOB, pabOT M YCIIYT, CBOMICTBEHHAS KaXX/JOMY CYyBEPEHHOMY
00pa3oBaHNIO YHMKA/IbHAS IPAaBOBas KY/IbTypa HaKIaJbIBaeT CBOIl OTIIEYaTOK HA
TIOPSAAZIOK U YCTIOBYST OCYILECTBIIEHNS AeATEbHOCTI. 3a/10T 3¢ (heKTUBHOCTH MOC/IeTHE
BO MHOI'OM 3aBUCHUT OT BI)I60pa OIITUMA/IPHOI'O IIpaBa U IOPUCAMKI NN, KOTOPbIE B
YCIOBUAX IPOBENEHN A OTKprTOf;I Ha]_U/IOHaIIbHOI‘/'I IIOJINTUKU B C(bepe IIpUB/IEIYEHNA
BHELIHNUX KaIlMTa/lI0BI0XKEeHIIT CTIOCOOCTBYIOT YCTAHOB/IEHIIO CTAOM/IbHBIX Y TIPefi-
CKa3yeMBbIX TPAHCTPAHNYIHBIX MHBECTUIIVIOHHBIX OTHOLIEHMIL.

JJOCTUTHYTBII yPOBEHD PasBUTHA MEXKYHAPOHBIX OTHOIIEHM, B KOTOPBIX He-
Iy6IMYHBIe TUIIA OCYILIECTB/IAIOT HEIIOCPeACTBEHHOE aKTUBHOE yYacTe, HO3BOJIACT
IIPUCIIOCOOUTD OC/IOXKHEHHBIE IHOCTPAHHBIM 37IeMEHTOM OTHOLIEHYIS OIIpefie/IeHHOMY
IpaBy 1 IOPUCAVIKIINY, KOTOPBIE, IT0 MX MHEHNIO 00ecIeunBaloT Hanbosee IOTHOe
IIpeACcTaB/IEHNIE IX NMHTEPECOB B JOCTVIKEHNMN ITOCTAaB/IEHHBIX uene]?[.

B aTtom Clnydae MpoABIAETCA OCHOBHO IIpMHOUII IOCTPOEHMA YACTHBIX OT-
HOLIEHNIT — aBTOHOMMsI BOJIM, KOTOPBIil OfpasdyMeBaeT: 1) cBOOOAY BCTYIUICHIS B
JIOTOBOPHBIE OTHOLIIEHN I, X BUIOM3MEHEHe U IIpeKpallieHue; 2) CBOOOAY OroBOpa,
IIpe/jyCMaTPUBAIOIIYI0 BO3MOXHOCTDb 3aKpeIl/IeHNsI KOHKPETHOTO HepedyHs IpaB
1 0653aHHOCTeIl 3) HEZOMYCTMMOCTD IIPMMEHEHM OTKa3a OT IpPeyCMOTPEHHbBIX
JIOTOBOPOM IIpaB; 4) HefJOMyIeHie BMeIIaTeTbCTBA TPEThIX JIUII, 32 MCK/TIOYeHeM
CIy4aeB, IPeAyCMOTPEHHBIX UMIIEPATMBHBIMU HOPMaMM IPUMEHMMOTO IIpaBa; 5)
BO3MOXXHOCTb PacIpOCTpaHeHMe OTHOLIEHWIT Ha TPEThUX JIUIL; 6) paclopsDKeHme
pe3y/IbTaTOM JeATeIbHOCTH YIaCTHUKAMM OTHOLIEHMII TN6O0 O pefie/IeHHBIMY VMU
nuuamy; 7) BBIOOP MPUMEHMMOTO IpaBa; 8) BbIOOp Haybomee 6/1aromnpusTHOTO [/
cTopoH cypa u opucaukiuu (forum shopping); 9) paspeurenne pasHoraacuii B 1mo-
pARKE 1 Ha yCIOBUAX, OIIPENEIE€HHbIX CTOpOHaMI/IS.

SIBHO BbIpa’keHHas BOJIS YYaCTHMKOB B OTHOIIEHWM IIPYMEHMMOIO IIpaBa B
YC/IOBMAX KOHKYPEHIIMY IOPUCAVKIINIL SBIACTCA IIPEATIOCHIIKON €ro IPYUCIIOCOOIeH A
HOBBIM YC/IOBMAM HallMOHA/IPHOTO M MEXXAYHApPOAHOTO pa3BUTIAA, CHOCO6CTBY}I TEM
CaMbIM €T0 3BOTIONNN. B 3TOM I/1aHe pe3yIbTaToM AB/IAETCA MO0 Mubepanusars
IIPaBOBOTO PEryINpOBaHIsA MMO0 ee IPOTUBOIONOXKHBII 9 DeKT.

JIBM>KMMbIe CBOOOJHBIM COITIacKeM ¥ JOOPOil BOJIell y4aCTHMKM TPAHCTPAaHNYHOI
I/IHBCCT]/[U,']/[OHHOI‘/‘I AEATENPHOCTN IIOAYMHAIOT CBOM OTHOIIEHM A KaK OIIPENE/ICHHOMY
IPaBOIOPSANKY IIPY YCIOBUM COOIONIEHN A MIMIIEPATUBHBIX HOPM HAIMIOHAJIBHOTO,
Ha/[HAI[JIOHA/IbHOTO U MEXX/[YHaPOJHOTO YaCTHOTO IIPaBa, TaK ¥ OOLIMM IIPUHIIUIIAM

8 PaccMmarpuBaeMblii IPYHIMII UCXOIUT U3 IIPABOBOTO 3aKpeIUIeHNs (pyHIaMeHTalbHbIX Haua/l
CBOOOIBI I€TI0BOIT AKTUBHOCTH B YC/IOBMAX HEOTPAaHMYEHHOI KOHKypeHLun. ITa cBoboza
BBIPAXKAETCA B BO3MOXKHOCTM OCYILIECTB/IEHNA Ha CBOJ CTPAX M PUCK NPENIPUHNMATENb-
CKOJI ¥ MHOJ [eATE/TbHOCTDIO, Pa3peLIeHHOI TOCYJapCTBOM, HE HapyLIas TEM CaMbIM IIpaB
TPETbUX JINII.
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npasa’. B 3apy0e>xHOI JOKTPIMHE IpeBalIupyeT MHEHNE, YTO IOl MMIIePaTBHBIMMI
HOpMaMIl IIpaBa IIpeXX/ie BCero MOHMMAIOTCs pyHIaMeHTalIbHble IPYHIIMIILL IIpaBa,
a B OTHOLIEHUY Hal[MOHA/IbHOTO UCTOYHMKA — KOHCTUTYLMOHHbIE TapaHTUN.

[ToMumo mpaBOMOpsAAKA pacCMaTpuUBaeMble NUIA B Ie/IAX IMOTYUYeHUS HaU-
6o7ee 6/1arONPUATHOTO IPUTOBOpA N3OMPAIOT KOHKPETHDIN CY/ M IOPUCAUKIIUIO
IJ1S paspelleHN sl BOSHUKAIOUMX CIIOPOB Ha OIlpeieIeHHbIX CTOPOHAMM Havyanax. B
C/y4yae OTCYTCTBUS KaKO-TnO0 CBA3Y C KOHKPETHOI I0PUCAUKIINEN, TOCYAapCcTBa
npumeHsoT Gpopmyny forum non conveniens s peleHns Bopoca HeaHeKTnB-
HOCTH, a TaK)Ke B IIe/AX YCTpaHeHMA NPOTUBOPeUNA IMPUHINIIAM BEXINBOCTHU 1
a0COMIOTHOTO TEPPUTOPUATIBHOTO CyBepeHuTeTa'”.

B orcyrcrBMe K€ ABHO BBIPa)KEHHON MJIM HEOIIPeMle/IEHHON BOIN CTOPOH B
OTHOLIEHNY NMPUMEHNMOrO IpaBa MpuberaioT K Hanboaee TeCHO CBSI3aHHOMY CO
CIIOpPHBIM IIpaBOOTHOLIeHNEM IIpaBy (proper law). Poccuiicknit 3akoHOfaTe/nb 07,
MOCTIENHUM TIOflpasyMeBaeT IIPaBo rOCYAapCTBa, Ie HaXOJUTCA MECTO JKUTETbCTBA
VI OCHOBHOE MECTO JIesITeIbHOCTU CTOPOHDI, KOTOPasi OCYIeCTB/AET UCIOTHEHNE,
uMeollee pellaollee 3HaYeHUe IS cofiepKaHus gorosopa''. CropoHoli, KoTopas
OCyIIecTB/IAeT UCTIO/THEHNe, MMeIollee pellfaoliee 3SHaYeHNe I COflep>KaHM A JOro-
BOpa B OTHOIICHNSIX, CBSI3aHHBIX C BOBJICYEHMEM YaCTHOTO U MyOIMYHOTO KaIyTana
B MEXJYHApOJHBII 000pOT, sIB/IsieTCs GUHAHCOBBIN IOCPefHUK'?, HA KOTOPOTO U
BO3/1araloTcst QyHKIMYU 110 aKKYMY/IMPOBAHUIO 1 YIIPaBIeHNI0 GUHAHCAMIAL.

9 Art. 1:101, 1:103 of The Principles of European Contract Law, 1999 http://frontpage.cbs.dk/
law/commission_on_european_contract_law/PECL%20engelsk/engelsk_partl_og_ILhtm

10 The Forum Non Conveniens Doctrine and The Judicial Protection Of Multinational Cor-
porations From Forum Shopping Plaintiffs http://www.law.upenn.edu/journals/jil/articles/
volumel9/issuel/Dorward19U.Pa.].Int'[Econ.L.141(1998).pdf (mocnennee nmocemenne — 28
cents6ps 2011 r.)

11 Cr. 1211 Ipaxxpanckoro kogekca Poccuiickoit @enepanyum. Yactu nepsas, BTopas, TPEThs U
yeTBepTas. TeKCT ¢ M3MEeHEeHVAMM U JOIoMHeHAMM Ha 19 urona 2011 roga. M.: ITpocnexkr,
KnoPyc, 2011. — 544 c.

12 ®yHKIus GUHAHCOBOTO IIOCPEFHNYECTBA SIB/ISIETCS OCHOBHOI /LS TPAHCTPAHNYHBIX NHBe-

CTULIMMOHHDBIX q)OHHOB. Ona IIO3BOIAET, K IPUMEPY, YaCTHBIM JIMIJaM yIaCTBOBATb B TPAHC-
IPaHMYHOM HePeTOKe KallMTala 3a CUeT Iepeiadn IIOf YIIpaB/IeHye TNYHbIX COepesKeHMit,
BKJIaIbIBA€MbIX CpOHJIaMI/I B pa3/IMIHbIC AKTVBbBI B COOTBETCTBUN C HpV[HHTO]}’[ MHBeCTMHMOHHO]Z
crpateryueit. OnHaKo (PMHAHCOBOI CTOPOHOJ XapaKTePUCTIKA IOCPENHNIECKON QYHKIMM
He orpaHmM4MBaeTcs. Tak, CyBepeHHbIe MHBECTUIIMOHHBIE POH/IBI 6/1ar0CcOCTOAHMA 0becIIe-
YMBAIOT IIPOBeEfieHIe TOCYAaPCTBEHHOI IONIMTHUKY Yepe3 IMyOIMdHble KaliTaT0BIOXKEeHN,
OCYIIECTB/IAEMbIE YJACTHBIMM CTPYKTYpPaMU.
B To0 >xe BpeMs pUHAHCOBOE M IOMUTUYECKOE IOCPENHIYECTBO HEOOXOAMMO OTINYATD
OT IIPaBOBOTIO. B oTHOIIEHUAX C SMUTEHTaMU U VHBECTOpaMI TpaHCTpaHNYIHbIE VIHBE-
CTULIMOHHBIE (POHJBI IPEACTAIOT B KauyeCTBe /NI, He3aBMCUMO N/ ICTBYIOIVX OT CBOETO
UMEHI U B CBOMX MHTEPeCax, XOTs i 00YC/IOB/IEHHBIX JO/DKHOI 3a00TOI O COXpaHEHUN 1
IPYYMHOXXEHIY TIePeaHHOTO MM II0f] yIIpaB/IeHNe NUMYILEeCTBA, CIIOCOOCTBYs CBOOOTHOMY
ABJVDKEHUIO KaIllliTajla B LE/IAX MOANEPIKaHNA KaK JTOKa/IbHbIX (I)I/[HaHCOBI)IX PBIHKOB, TaK 1
r7106a/IbHOIT (PMHAHCOBO CHUCTEMBI B LIETIOM.
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[TpuMeHMMOE TIPABO OIPENENAETC TAK)Ke Ha OCHOBE HAIVOHATBHOCTI CTO-
pon (muunbii 3akoH ¢usnyeckux (les personalis) n ropugnyecknx (lex societatis)
JIMIT) — HalMOHAJIbHOE MPaBo, mnbo MecTta coBepuienus akra (lex loci actus), Ha-
XOXKIeHNUsI aKTUBOB, McnonHeHus: fgorosopa (lex loci solutionis), Bo3HMKHOBeHMsI
HapyIIeHNss — TePPUTOpUATbHOE IPaBO, 1160 BIOOpA YaCTHBIM MHBECTOPOM,
BBICTYHAIOIMM B KauecTBe IOTpebuTenst (pMHAHCOBBIX YCIYT B TPAaHCTPAHNIHBIX
OTHOIIEHMSX HBECTUIMOHHBIX (OHOB, IpaBa TOCYAAPCTBA, Harbomee 3alyIa0-
IIETO €r0 MHTEePECHI.

3apy0e)xHas [OKTPMHA U PAKTHUKA [IpearaeT ClIeAyolinue TPy OCHOBAHNS
OIIpefie/IeHIsI IPYMEHMMOTO IIpaBa B OTCYTCTBUM SIBHO BBIPaXKEHHOI BOJIV CTOPOH:
IPOUCXOXKIeHMe — HAIMOHAJbHOE IPAaBO, IPUINHHOCTD — TEPPUTOPUATBHOE
IIpaBo, U HEOOXOAMMOCTb — IIPABO TOCYAAPCTBA, OIATOIPUATHOTO I HOTpe-
ourens.

MesxgyHapogHas IpaKkTHKa B Ipefieniax EBPOIIeiCKOro coro3a Ipy IpUMeHEeHN I
NVYHOTO 3aKOHA IOPUNIECKUX UL 3aKpenna JOMULUIb (3aperncTpupOBaHHBII
oduic, eHTpanbHas AMUHNUCTPALUS, OCHOBHOE MECTO JeSITebHOCTH), MECTO Ha-
XOXJIEHUSI — B OTHOLIEHMM X 000COO/IEHHBIX MOJpa3fie/ieHnit, a TaKXXe JJOMU-
LIV/Ib Y MECTO OOBITHOTO HAXOXK/JEHMSI B OTHOLIEHMY PU3NUECKIX UL B KauecTBe
OCHOBHBIX KpuUTepues™.

XapakTep OTHOLIEHMIT, 0OYCITOBIEHHBIN [IPABOBOI CBS3bI0 C PA3NMYHBIMU
IIPAaBOBBIMM CUCTEMaMI OCPECTBOM KOMMEPYECKOTO MM MHOTO IPUCYTCTBUS B
PasIMYHBIX OPUCAUKINAX BBI3BIBAIOT K HEOOXOAVMMOCTY 3aKPEIIeHN S MHCTUTYTa
MHO)XeCTBEHHOCTY YUpeXeHMsI (IPUCYTCTBUS, BeeHNsI KOMMEPUYECKOI esITeNb-
HOCTY, HaXOXXJeHNe uMylectBa). Ero BifienieH1e sIBIsieTCS] He CTy4YaliHBIM, TaK,
BTOpUYHOE yupexxaeHue (secondary establishment) uepes o6ocobmenHoe ogpas-
IeNleHye, aTeHTCTBO MM YIPeX eHe SBJIAETCS OCHOBAHMEM /ISl PACCMOTPEHNUs B
EC pmena ¢ yyacTieM OTBETYMKA — KOMITAHUY, TMYHBIM 3aKOHOM KOTOPOI! SIB/IAETCS
IPaBO TPETHETO ToCyAapcTBat. B HameM e crydae peannsaniisi MHBECTULIOHHBIX
CTpaTerui 3a c4eT MaKCUMaJ/IbHON TeppUTOPUAIbHON fuBepcupUKaLUU aKTUBOB
MHBECTUIVIOHHOTO opTders cnocobcTByeT addekrusHoMy forum shopping, npemo-
CTaB/ISOIIEMY IPOLieCCyanbHble IPEUMYIIeCTBa, ¥ IPAKTUIECKYI0 HEBO3MOXKHOCTD
npuMeHeHus GopMyasl forum non conveniens BBUAY HaM4YUsl YCTONYMUBOIL IPABO-
BOIT CBA3M C M3OPaHHBIMI IOPUCTUKI[MAMIA.

ITo HaeMy MHEHUIO, B OTHOIIECHSIX, CBSI3AHHBIX C TPAHCTPAHNYHO JiesITe/IbHO-
CTBIO MHBECTUIIVIOHHBIX (POH/IOB MMYHbII 3aKOH SIB/ISIETCSI OCHOBHOU KOTIMSIOHHOI
IPUBS3KOIL IIPYU PaspelLleHny CIIopa ¢ y4acTyeM (M3NIecKX NI KaK oTpebuTereit

13 Art. 2, 5, 60 of Council Regulation (EC) Ne 44/2001 of 22 December 2000 «On jurisdiction
and the recognition and enforcement of judgments in commercial and civil matters» http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2001:012:0001:0023:EN:PDF (mocrenHee
nocemierre — 10 cenrsops 2011 r.)

14 Study on residual jurisdiction <http://ec.europa.eu/civiljustice/news/docs/study_ residual_ju-
risdiction_en.pdf> (mocnmenHee mocemenne — 28 cenrsops 2011 r.)

183



(UHAHCOBBIX YCIYT. B 9TOM BbIpajkaeTcst CMBICT TeOpUM IepcOoHMUKALUY IIpaBa
VIV 3aKPEIVIEHHOTO B PYMCKOM IIpaBe IPMHIUIA «IMYIHOTO JeiiCTBIUA IIpaBa», TO
ecThb C/IefloBaHMA IIpaBa 3a JIMIOM 1 oOpalleHre K HeMy B Cy4ae pacCMOTPEHUA
fiefla ¢ y4acTUeM TAaKOTO JIMLA, XOTA 3[,eCh MOI'YT OBITh HEKOTOPbIE OTCTYIIIEHMS,
CBsI3aHHbIE C BO3MOXXHOCTBIO BBIOOpA IIPUMEHMMOTO IIpaBa.

JIN4HBI 3aKOH OTBETYMKA ABIAETCA TAKXKe OIpefleNAIIMM B BOIPOCe
YCTaHOB/IEHMSI MeCTa pacCMOTpeHusA fena. Tak peanmsyercs oOljenpu3HaHHASA
¢dopmyrna actor sequitur forum rei — «ucrel; o6paiaeTcs B Cyf 10 MeCTY XKUTe/Ib-
cTBa oTBeTuMKa». IIpaBo rocymapcrsa, Bxogamero B EC, cocrasnaer exclusive
jurisdiction, To ecTb, /10 C yUacTMEM TAKOTO OTBETUYNMKA PACCMAaTPUBALTCA B Cyfe
EC. B cBo10 o4epenb, IpaBo TpeTbeil CTOPOHBI cocTabiAeT residual jurisdiction.
B orcyTcTBME eIMHOI PUCAUKIMOHHON OCHOBBI IIPM PACCMOTPEHUM JIEN C
y4acTyeM Ha CTOPOHE OTBETYMKA — JIUI, U3 rocyiapcTB-4neHoB EC u TpeTbux
TOCY/IapCTB OCYLIECTBAAETCA 3a/MCTBOBAaHNME HAal[MIOHAJIbHBIX IOPUCAUKIIVOH-
HBIX HOPM, NIPEJOCTABAAIMX IPaBO CyAaM PacCMaTpUBATh MICK U OTKa3bIBaTh
B IPUMEHEHUN CyAeOHBIX pelleHNIl, IPUHATHIX B HapyLIeHMEe YCTAaHOBIEHHBIX
MpaBUJ MOACYJHOCTH.

Yro ke KacaeTcsl yCIOBMII OIpefeleHNsA TepPUTOPUANbHOTO IpaBa, TO, K
IPUMEDY, 3aKOH MeCTa UCIIONHEHNUS JOTOBOPA Yalle BCETO OIPENessAeTCs CChIl-
KOJT Ha IIPeJyCMOTPEHHbIE B HeM ITOJIOKEHM A MY M30paHHOe CTOPOHAMMU IIPaBo.
Jlokanusanus aKTMBOB, CBUJIETETbCTBYIOMAA 00 OCYIeCTBIEHNY KOMMepPYeCcKo
IeATebHOCTH B IIpefieflaX ONpefle/IeHHOTO TOCYAapCcTBa, YCTAHABIMBAETCA U MOJI-
TBEP>K/AETCA BBIIMCKAMY U3 COOTBETCTBYIOIMX PEECTPOB, U B pAJie OPUCKUKINIA
ABJIAETCSA OJJHUM M3 YCIOBUI IPUMEHEHM A COOTBETCTBYIOIIETO TEPPUTOPHUATBHOTO
npaBa. MecTo coBepllleHN s aKTa ¥ BOSHMKHOBEHNA HapyIIeHN yCTaHABINBAIOTCS
UCXofA 13 PaKTU4IeCKNX 00CTOATENbCTB Aea. B mocieqHeM ciydae MMeeTcs B BULY
HapylleHe, IpuBefllee K BOSHMKHOBEHIIO YOBITKOB (pea/IbHbli yiiep6 1 yIyIeH-
Hasl BBITOJa). B 3aBMCUMOCTY OT IOPUCAUKLIMM 3HAYEHYIE MMeeT 100 HaCTyIUICHNe
TaKOTO COOBITHA, B HALlEM C/Ty4yae, HapyLIeHNs JJOTOBOPHBIX 005A3aTebCTB, 11060
BO3HMKHOBEHIE€ HETaTYBHBIX IOC/IEACTBMUII TAKOTO HapyLIEHN .

Yarre Bcero BbIOOP IOPUCAUKIINY OCYLIECTBISAETCS B II0/Ib3Y TePPUTOPUAIBHOTO
IpaBa, ONpeeNAINIero Mpeepl JO3BOMEHHOTO M HEJO3BOIEHHOIO MIOBENECHU B
TpaHMI[aX HAIlMIOHA/IbHOTO 0Opa30BaHM A, B CBA3M C YeM CTOPOHBI TPV HapyLIeHNUN
MIOJIO>KEH NI TIOC/Ie[{HETO He BIIpaBe CChIZIAThCA Ha I10/I0XKEHM A HallMOHATbHOTO 3a-
KOHa. ITO HEIIOCPE/ICTBEHHO CTIe/{yeT 13 NPUHIINIIA pacta sunt servanda — ofHOTO
U3 OCHOBOIIO/IATAIOIMX IPUHLNIIOB I'PAXKTAaHCKOTO ¥ MEXITYHapOLHOTO IIpaBa,
3aKpeIUIAIero He0OXOAIMOCTD BBIIIOTHEHM A JOTOBOPHBIX 00513aTe/IbCTB, IIPUHS-
TBIX CTOPOHAMM Ha OCHOBE CBOOOJJHOTO cornacus 1 fo6poit Bomu. EMHCTBeHHbIM
OCHOBAHIEM HEBbIIIOJTHEHN A JOTOBOPHBIX 00513aTe/IbCTB AB/IAETCS BOSHUKHOBEHE
HeIpe/IBU/IEHHOTO 00CTOATEeTbCTBA.

B paMKax nocneHero 13 OCHOBaHMII ONpefie/IeH s IPYMEHMMOrO IIpaB Ipexy-
CMaTpUBaeTCA 3aKpeIUieHNe 3a IOTpeOuTeNneM, KaK HaiMeHee 3alMIeHHO CTOPOHBbI
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OTHOIIEHNIA, TIPaBa BBIOOPA ONTUMAIBHO /I HEro PUCAUKIN'®. ITO BBI3BAHO
HeoOXOIMMOCTBIO BOBJICYEHVSI YACTHBIX MHBECTOPOB B CONPSIKEHHBIII C BBICOKUM
YPOBHEM pUCKa IMpOliecC TPAHCTPAHMYHOTO IepeToKa KaluTania.

[TogBOAST UTOT BBHIIIEU3IOKEHHOMY, CTOUT 3aMeTUTb, YTO TPAHCIPAHUYHBIN
XapakTep JiesiTe/IbHOCTY obecrednBaeT IIOMIMO MaKCUMAIbHO ABepcuuKanm
aKTVBOB, BIMIOLEI Ha YPOBEHb PYICKA Y JOXOLHOCTb MHBECTULIMIOHHOTO NOpTders,
PasBUTHE YCTOUMBBIX U IpefcKa3yeMbIX OTHOLIEHMII, OCHOBAHHBIX HA AaBTOHOMMUM
BO/I/ B OTHOLIIEHNY BBIOOPA MaTep1aIbHOTO U IIPOLIECCYaTbHOTO IIpaBa rOCyapCcTBa
WINM TOCYHApCTB, Haubosee OMaronpyATHBIX [l YYaCTHUKOB TPAHCTPAaHUYHOM
VUHBECTUIIMOHHO AeATeTbHOCTI.

BeIxo[ Ha HOBbBIE PHIHKY C IIPefIOKeHVeM IIOCTaBKM Hanbojee KOHKYPeHTHBIX
(MHAHCOBBIX YCIYT, IULIAMU, HaJ/le/IeHHBIMIU IIOTHOMOYMSAMH B PelIeHNN KaK JIO-
KaJIbHBIX, TaK U I7T00aTbHBIX (PMHAHCOBBIX 33/]a4, MIMEKOIINX [TOPOI1 MOTUTUIECKOE
3Ha4YeHMe, OCYIIeCTBIAETCS B YETKUX IPABOBBIX IPAHUIAX, OUePUYCHHBIX HAINO-
HAJIHBIM ¥ MEXYHAPOJHBIM YaCTHBIM U IIYONTMYHBIM IIPABOM.

PesybTaToM melicTBUA ITyOIMYHOTO IIpaBa B pacCMaTpuBaeMoit cepe ABIseTcs
3aKpeIIeHNe PAaBOBOTO PEeXKMMa TPAHCTPAHNYHOI MHBECTUIIVIOHHOM IeATeTbHOCTI,
HaJie/leHNe CYObeKTUBHBIMU IIPaBaMy, Ollpefie/ieHle NPefie/IoB OCYIIeCTBIeHMS
CYObEKTUBHBIX IIPaB; YaCTHOTO — peanu3alus CyObeKTUBHBIX IPaB MPerMyIie-
CTBEHHO B IIpeJie/IaX JOTOBOPHBIX OTHOIIEHMIL.

Vcxops BBIIEN3NIOKEHHOTO, a TaKXXe Ile/lell U YCIOBUIL JleATeIbHOCTH, He-
CMOTPsI Ha BBICOKYIO COIPSIKEHHOCTb C MHCTUTYTaMM U OTPAC/IbI0 MyOMMYHOTO
IpaBa B [[eJIOM, TPAHCTPAHUIHble MHBECTUI[MOHHbIE (POHBI SBISIOTCSI CYyObeKTa-
MM MeXJYHapOZHOTO YacTHOTO IIpaBa ¥ NOAIANAIOT IOf, CBOVICTBEHHBIN TOTBKO
paccMaTpyBaeMoii OTpacin MpaBa YHUKAIbHbIN KONIM3MOHHO-TIPABOBOI METO
peryIMpoBaHNsA OTHOLIEHNI, OC/TIOKHEHHBIX MHOCTPAHHBIM 3/IEMEHTOM.

15 Council Regulation (EC) Ne 44/2001 of 22 December 2000 «On jurisdiction and the recog-
nition and enforcement of judgments in commercial and civil matters» http://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=0J:L:2001:012:0001:0023:EN:PDF (mocnentee moceiesue
— 10 cenrs6ps 2011 r.)
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MODIFICATION, ABROGATION AND TERMINATION
OF THE MARRIAGE CONTRACT

Elena GHEORGHITA, post graduate student, senior lecturer

Modern family law has provided individuals and couples who marry, the ability to determine
their property rights and responsibilities during marriage and upon its dissolution by the mar-
riage contract. In the course of family life it may be necessary to change the provisions of the
marriage contract. Also, due to objective and subjective reasons, the action of the marriage
contract can be terminated.

Keywords: marriage contract, family law, marriage

MODIFICAREA, ABROGAREA $I DESFACEREA CONTRACTULUI MATRIMONIAL

Legislatia de familie modernd oferd sotilor si celot, care intentioneazd sa incheie cdsdtorie,
posibilitatea de a determina in mod independent drepturile si obligatiunile sale patrimoniale
atat pe parcursul cdsdtoriei, cat si dupd desfacerea acesteia, prin incheierea unui contract
matrimonial. Pe parcursul cdsdtoriei ar putea apare necesitatea de a modifica prevederile
acestui contract. Mai mult ca atdt, contractul matrimonial poate fi desficut din motive obiec-
tive si subiective.

Cuvinte-cheie: contract matrimonial, dreptul familiei, cdsdtorie, regim matrimonial

The modern family legislation offered the spouses and the individuals getting
married the possibility to determine independently their property rights and obliga-
tions during the marriage and after its termination by concluding a marriage contract.
When concluding the contract, the spouses or individuals getting married determine
themselves the legal regime of ownership, use and disposal of property.

The need to modify the provisions of the marriage contract may occur in family life.
The marriage contract may be terminated because of objective and subjective reasons.

The modification of the marriage contract means that, while maintaining its
action, the content of one or several provisions of the contract is modified. The mar-
riage contract can be modified as a result of excluding certain items, adding new
provisions or correcting the existing ones.

The termination of the marriage contract means the cessation of its action and
of the rights and obligations of the parties in the future. In other words, this is a
disruption of the legal relation between the parties, who lose the subjective rights
and obligations that represent the subject of the contract.
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The abrogation of the marriage contract means the premature termination of
its action at the initiative of one or two parties. This cessation takes place before the
expiry of the contract term.

The modification and abrogation of the marriage contract take place under art.
30 of the Family Code of the Republic of Moldova' (hereinafter referred to as the FC
of RM) and the complying general rules of contract modification and abrogation
as set out in the Civil Code of the Republic of Moldova? (hereinafter referred to as
the CC of RM).

Thus, according to art. 30 of FC of RM, the marriage contract can be modi-
fied or abrogated at any time by mutual consent of the spouses. The consent for the
modification or abrogation of the marriage contract must be given in written form
and certified by the notary.

The unilateral refusal to fulfill the provisions of the marriage contract at the
request of one of the spouses, i.e. without filing a complaint in the court is not ad-
mitted. At the request of one of the spouses, the court can modify or abrogate the
marriage contract based on the grounds and as laid down in the CC of RM.

The question arises what legal provisions the court will apply in modifying the
marriage contract.

The new Family Code of RM came into effect on 26 April 2001 when the Civil
Code of the Soviet Socialist Republic of Moldova® drafted in 1964 was still in force,
which, in the general part, contained only art. 191 “Inadmissibility of unilateral refusal
to fulfill the obligations”. According to this article, the unilateral refusal to fulfill the
obligations and the unilateral modification of contract provisions were not admit-
ted, except cases stipulated by the law. At that time, the law stipulated these cases
applicable to contracts of the special part of the code (e.g. sale agreement, contract
on property rent, contract on works, etc.) that could not be applied as an analogy of
the law to the marriage contract, because they did not regulate similar relations.

When the new Civil Code of RM came into effect, the situation did not change
too much, because the new CC does not contain, in its general part, provisions on
the modification of the contract, and chapter VII section II of book one “Abrogation
of the contract retroactively or with consequences for the future and withdrawal of
the contract” in art. 735 stipulates the abrogation of the contract retroactively only
in case of significant non-fulfillment.

This provisions is not supposed to exist, because the doctrine of the civil law
stipulates now and stipulated in the past (during the USSR) the possibility to modify
or abrogate the contract by the court in case of non-achievement of agreement be-

1 Family Code of the Republic of Moldova n0.1316-XIV of 26™ October 2000 (Official Journal,
26"™ April 2001, no. 47-48, part I, art. 210).

2 Civil Code of the Republic of Moldova no. 1107 of 06.06.2002 (Official Journal 22.06.2002
n0.82-86 art. No:661).

3 Civil Code of the Moldovan Soviet Socialist Republic of 26.12.1964. Registers of the Supreme
Council of the Moldovan Soviet Socialist Republic, 1964, no.36, art. 81.
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tween the parties in the situation of significant modification of circumstances the
parties based on when drafting the contract. This means that these provisions exist
in the civil science but are not enforced by the legislation.

Article 735 of the CC of RM stipulates that one party can abrogate the contract
retroactively if the other party admitted a significant non-fulfillment. The following cir-
cumstances shall be taken into account to establish the significant non-fulfillment:

a) the non-fulfillment deprives the creditor to a large extent of what it expected
from the contract fulfillment, except the case when the debtor demonstrates
that it did not foresee and could not reasonably foresee such a result;

b) the exact fulfillment of obligations refers to the subject of the contract;

¢) the non-fulfillment is deliberate or occurred as a result of a serious offense;

d) the non-fulfillment gives the creditor the grounds to consider that it cannot
expect the contract to be fulfilled in the future.

The Russian legislator chose another way, by introducing in the Civil Code of
the Russian Federation* (hereinafter referred to as the CC of RF) chapter 29 “Modi-
fication and abrogation of the contract”, including articles 450 “Grounds for the
modification and abrogation of the contract”, art. 451 “Modification and abrogation
of the contract in relation to the significant modification of circumstances”, art. 452
“Procedure of modification and abrogation of the contract” and art. 453 “Conse-
quences of modification and abrogation of the contract”.

According to art. 450 of CC of RF, the modification and abrogation of the con-
tract are possible at the consent of the parties, if the Civil Code, other laws or the
contract do not stipulate otherwise. At the request of one of the parties, the contract
can be modified or abrogated based on the court decision only:

1) in case of significant violation of the contract by the other party;
2) in other cases stipulated by the Civil Code, other laws or the contract.

The violation of the contract by one of the parties is considered significant if
it causes such damage to the other party that the latter is deprived of what it could
expect when concluding the agreement.

In case of unilateral refusal to fulfill the contract integrally or partially, when
such refusal is admitted by the law or by the parties’ agreement, the contract is
considered abrogated or modified in the appropriate way.

Article 451 of CC of RF is applied when the agreement on the modification or
abrogation of the marriage contract is not reached by the parties and the circumstances
changed to such an extent that the fulfillment of the contract in its initial form will
lead to the significant infringement of the interests of one of the spouses.

The significant modification of circumstances the parties based on when con-
cluding the contract serves as grounds for its modification or abrogation, unless

4 Civil Code of the Russian Federation of 30.11.1994. Part 1. No.51-®3. Adopted by the State
Duma of the Federal Assembly 21.10.1994.
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otherwise stipulated by the contract or derived from its essence. The change in the
circumstances is considered significant when they changed to such an extent that if
the parties could have reasonably foreseen this, the contract would have never been
concluded by them or would have been concluded with other conditions.

The contract can be modified in relation to the significant change in circum-
stances on the basis of the court decision in exceptional cases:

— when the abrogation of the contract contravenes the social interests, or

— when it causes damage to the parties that will surpass by far the expenses
required for the fulfillment of the contract in the conditions modified by the
court.

If the parties did not reach an agreement on adjusting the contract to the sig-
nificantly changed circumstances or abrogating it, the contract may be abrogated
and amended by the court on the grounds set out in item 4 of this article, at the
request of the interested party provided that the following conditions are met at the
same time:

1) at the moment of concluding the contract, the parties were based on the fact
that such a change in circumstances would not take place;

2) the change of circumstances is caused by reasons that the interested party
could not eliminate after their occurrence with the degree of care and caution
that was required of it by the nature of the contract and the provisions of the
turnover;

3) the fulfillment of the contract without changing its provisions would have
violated the ratio of ownership interests of the parties to such an extent and
would have implied such damage for the interested party that it would have
lost a significant part of what it had the right to expect when concluding the
contract;

4) it does not derive from the customs of the business turnover or of the natu-
re of the contract that the risk of changing the circumstances is run by the
interested party.

In case of abrogation of the contract as a result of significantly changed circum-
stances, the court, at the request of any of the parties, determines the consequences
of contract abrogation, based on the need for fair distribution of expenses among the
parties, which were borne by them in relation to the fulfillment of this contract.

The analysis of these provisions draws the conclusion that they are mainly
aimed at regulating commercial contracts. In addition, it can be easily seen that the
modification or abrogation of the contract in the court is linked to such conditions
that it hardly can take place in practice.

Because of its specificity and due to the lasting nature of the marriage contract,
it can require changes and termination by the court much more frequently, including
in the absence of all the conditions set out by art. 452 of CC of RE It was envisaged
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to include additional provisions in the draft Family Code of RF that would enable the
court to modify or terminate the marriage contract in a simplified manner provided
that all conditions listed in art.451 of CC of RF°® are missing. But this has not taken
place.

During the action of the marriage contract, one of the spouses may become unable
to work, lose his/her job, the correlation of spouses’ incomes may change to such an
extent that the provisions of the marriage contract will turn out to be extremely unfa-
vorable for one of the parties. For instance, the spouse who has low levels of income,
will be required to support the spouse who has higher levels than him/herself.

Thus, we can see a gap in the Moldovan legislation that needs to be corrected as
quicker as possible, by completing the Civil Code with provisions on the modifica-
tion of contracts and extend the provisions of art. 735 by including the possibility
to modify and abrogate the contract in relation to the significant change of circum-
stances, the parties based on when concluding the contract.

The existing gap in the civil legislation leads to a gap in family legislation.
Therefore, filling in the gap in the Civil Code will automatically fill in the gap in the
Family Code, because the reference is to the missing provisions of the Civil Code.

According to the general rule, if the marriage contract is not abrogated, it is
in force until the termination of the marriage®. Item 1, art. 31 of FC of RM shows
that the provisions of the marriage contract lose their effect when the marriage is
terminated, except the provisions that were foreseen for the period following after
termination of the marriage. This is related to the fact that the marriage contract
can establish rights and obligations that will exist after the marriage termination,
which, first of all, refers to the obligations to support one of the spouses after marriage
termination, or the obligation of one of them to offer an asset in property or use of
the other spouse. In the remaining part, the rights and obligations of the spouses,
deriving from the marriage contract are terminated.

Thus, the obligations of the spouses, stipulated by the marriage contract lose
their effect at the moment of official registration of the marriage termination in
civil status registration offices or when the court decision on marriage abrogation
comes into force.

Although the possibility of terminating the marriage contract during marriage
is not foreseen directly by the legislator, it derives from the provisions on marriage
contract. This is possible in the following cases:

— at the consent of the parties;

— when the marriage contract is abrogated by the court;

— if the marriage contract was concluded for a fixed period’.

5 Antokolskaia M.V. Family law: Manual. - M.: Jurist, 2002, c. 164.

6 If the parties have not concluded the marriage contract for a fixed period.

7 'This provision derives from item 5 art. 29 of FC of RM, which says that the fulfillment of
rights and obligations set out by the marriage contract (and the entire contract as well) can
be limited with specific terms.
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When an agreement is reached between the spouses, the marriage contract is
abrogated and the spouses’ obligations are terminated since the achievement of such
an agreement. If the agreement between the parties to abrogate the contract has not
been reached, the dispute is solved in the court, and the obligations of the spouses
in relation to the marriage contract are terminated when the court decision comes
into effect.

Thus, the following conditions may be in effect after contract termination:

— obligations to support one of the spouses;

— obligations regulating the relations of the spouses on property division;

— order of disposing of the property after marriage abrogation.

When the marriage is terminated, the contractual property regime also termi-
nates. The entire property procured since this moment belongs to the spouse who
procured it. This provision is explained by the fact that only the spouses have the
right to establish for themselves the contractual property regime, while they do not
have this right anymore after the divorce.
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INCURSIUNI TEORETICE ASUPRA FUNCTIILOR
CONTRACTULUI DE FACTORING

lon RUSU, lector superior

THEORETIC INSIGHT ABOUT THE FUNCTIONS OF A FACTORING CONTRACT

By conducting investigations on the functions of factoring contract was alleged to relieve all the
functions that can generate this type of contracts that have been elucidated through the various
doctrinal and reglmentdri legal opinions. Since in theory, this topic does not have a single treat-
ment, the objectives of this investigation was intended to individualize the contract in question
functions that were drawn from a variety of legal effects they generate these types of contracts,
which led us to believe that factoring contract may perform the following functions: the function
of trade credit, payment function, the function of guarantee claims management function and
exchange function in money which in some cases can be made in contracts the element.
Keywords: factoring, functions, civil, contract

Prin realizarea investigatiilor asupra functiilor contractului de factoring s-a pretins de a se
scoate in relief toate functiile pe care le poate genera aceastd categorie de contracte, care
au fost elucidate prin prisma diferitor opinii doctrinare si reglmentdri legale. Intrucdt in
doctrind, acest subiect nu dispune de o tratare unicd, printre obiectivele acestei investigatii
s-a intentionat de a se individualiza functiile contractului in cauzd care au fost desprinse din
varietatea efectelor juridice pe care le genereazd aceste categorii de contracte, ceea ce ne-a
determinat sd considerdm cd, contractul de factoring poate indeplini urmdtoarele functii:
functia de creditare a relatiilor comerciale, functia de platd, functia de garantare, functia de
gestionare a creantelor, precum si functia de schimb in materie monetard care in unele cazuri
poate fi realizatd in contractele cu element de extraneitate. La elucidarea acestui subiect s-a
incercat de a elimina dificultdtile terminologice prin care sunt reflectate unele functii in opiniile
doctrinare si reglementirile legale.

Prin continutul acestei preocupdri s-a anlizat modul si particularitdtile de realiare a fiecdrei
functii in parte, elucindandu-se reperele legale si doctrinare in baza cdror functiile contractului
in cauzd sunt investite cu un caracter sui generius.

Pe langd aspectul teoretic, in cadrul acestui studiu s-a pus accentul pe unele elemente ale
contractului de factoring care prin esenta lor dispun de un interes practic ce le-ar permite
comerciantelor sd-si poate alege corespunzitor formele de factoring in functie de avantajele
si dezavantale pe care le prezitd pentru necesitdtile activitatii comerciale.

Cuvinte-cheie: factoring, functii, civil, contract,
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Precizdri si motivatii
asupra functiilor contractului de factoring

Pe langa avantajele ce-au contribuit la dezvoltarea si utilizarea contractului de
factoring in practica comerciald si cea bancard un loc deosebit la implimentarea
acestor categorii de contracte i-i revine functiilor pe care le indeplinesc contractele
respective in raport cu alte modalitéti de creditare a relatiilor comerciale.

Fard a intra in careva detalii de substantd asupra efectelor juridice ale contrac-
tului de factoring, lesne se observa ca, functiile pe care le indeplinesc contractele in
cauzd pot fi desprinse din efectele pe care le genereaza diferite forme de factoring, iar
avantajele acestor contracte la randul lor rezulta din diverstitatea functiilor.

Spre exemplu, nu putem vorbi despre avantajele aderentului la obtinerea unui
credit in conditii simplificate in cazul contractului de factoring la scadenta, intrucat
aceastd varietate de contracte nu indeplineste functia de creditare a aderentului, de-
oarece potrivit efectelor sale contravalarea creantelor este achitatd aderentului numai
la momentul exigibilitatii creantelor, iar conform obligatiunilor sale contractuale,
factorul notifica debitorii aderentului despre cesiunea creantelor, administreaza
creantele, incaseazd contravaloare creantelor la data scadentei si isi asigurd riscul
contra neplatii creantelor.

Prin urmare, se poate deduce ca, volumul functiilor pe care le poate indeplini
contractul de factoring in raport cu alte contracte de creditare a relatiilor comerciale
a constituit principalele premize de implimentare a acestor tehnici juridice in cadrul
dreptului intern a diferitor state din ex-soicialiste, care

Contractul de factoring, constituind una dintre modalitdtile moderne de creditare
a activitatii comerciale a fost agreat de dreptul intern a diferitor state ex-socialiste
datorita functiilor sale, care potrivit legislitiilor nationale a diferitor state acestor
functii li s-a atribuit nu caracter optional legitimat prin notiunile legale.

Spre exemplu, continutul art. 1290 din Codul civil al Republicii Moldova, se
prevede, cd: ,,Prin contract de factoring, o parte, care este furnizorul de bunuri si
servicii (aderent), se obliga sa cedeze celeilalte parti, care este o intreprindere de
factoring, (factor), ceantele aparute sau care vor aparea in viitor din contrate de van-
zéri de bunuri, prestiri de servicii si efectuare de lucrari citre terti, iar factorul isi
asuma cel putin 2 din urmitoarele obligatii: a) finantarea aderentului, inclusiv prin
imprumutri si plati in avans, b) tinerea contabilitétii creantelor, ¢) asigurarea efectuarii
procedurilor de somare si incasare a creantelor, d) asumarea riscului insolvabilitétii
debitorului pentru creantele preluate (delcredere).! Definitia cuprinsd in Codul civil
al Republicii Moldova a fost preluata din contextul art. 1 al Conventiei UNIDROIT
privind contractul de factoring de la Ottawa din 1988, insa prin esenta lor ambele
reglementdri nu cuprind toate functiile contratctului de factoring, fapt care geneneaza
unele indoieli asupra individualizarii celorlate functii.

1 A se vedea: Monitorul Oficial al Republiii Moldova, nr.82-86/661, din 22.06.02, p. 345-346,
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Efectuarea unui studiu asupra functiilor contractului de factoring, la prima
vedere, pare a avea un caracter pur doctrinar, insa spre regret chiar si acest aspect
teoretic in literatura de specialitate nu dispune de studii detaliate prin care s-ar analiza
modul de realizare a fiecdrei functii si avantajele acesetora, precum si individualizarea
particularitatilor ce pot fi desprinse din continutul fiecdrei functii in parte.

Este evident, ca sub influenta unei aglomeratii de acte legislative ce sunt impuse
de exigentele diferitor reforme social-economice, se riresc pe zi ce trece studiile in
materie de drept care de obicei erau imbibate cu o analiza juridica detaliatd dupa
cum o efectuau pe timpuri inaintasii de breasla, insa aceastd ignoranta doctrinara
ne lasd un vacuum analitic in domeniul diferitor institutii ale dreptului comercial,
care pana in prezent n-au reusit si-si ocupe locul corespunzator in sistemul drep-
tului national.

Lipsa unor studii anlalitice asupra functiilor contractului de factoring, nu permite
de a aprecia finalitétile juridice ale acestui mijloc de creditare utilizat in activitatea
comericiald, deoarece acest vacuum doctrinar, creaza o incerditudine asupra indi-
vidualizarii modului de realizarea a efectelor juridice pe care le poate genera fiecare
varietate a contractului de factoring, ce prin esenta lor constituie suportul metodologic
de realizare a diferitor functii ale acestor categorii de contracte.

Pe langd importanta teoretica a studiului in cauzd, consideram cd analiza func-
tiilor contractului de factoring, mai dispune si de un interes practic, deoarece in
urma individualizérii functiilor pe care le pot genera aceste categorii de contracte,
ar permite comerciantilor sd-si creeze o imagine mai clara asupra continutului con-
tractului de factoring si volumul obligatiunilor contractuale ce le pot revin conform
fiecdrei forme de factoring.

Efectuarea unui studiu detaliat asupra functiilor contractului de factoring ar mai
permite comerciantilor de a indentifica avantajele si dezavantajele pe care dispune
contractului de factoring in raport cu alte tehnici de creditare utilizate in practica
comerciala.

Rezumand asupra formelor pe care le poate imbréica contractului de factoring in
practica comerciald, consideram ca functiile acestor categorii de contracte a constituit
premizele principale care au contribuit la implientarea acestei operatini juridice in
principalele premize ce-au contribuit la aparitia si implimentarea acestui mecanism
juridic in practica comerciala si cea bancara.

Dezbateri doctrinare asupra functiilor contractului de factoring

Dincolo de insuficienta studiilor asupra functiilor contractului de factoring,
mai considerdm cé, doctrina pana in prezent nu s-a expus unanim asupra acestui
subiect, 1dsand astfel in umbra unele indoieli asupra identificarii functiilor contrac-
tului de factoring, iar cét privesete aspectul terminologic utilizat in contextul unor
reglementari ne creaza diferite confuzii asupra valentelor juridice ale functiilor
contractului de factoring.
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Pentru a putea scoate in relief limitele si modul de realizare a functiilor contrac-
tului de factoring vom incerca sd analizam diferite opinii doctrinare si reglementari
legale din legislatia nationald si cea uniforma pentru a putea individualiza cele mai
imporatante functii pe care poate s le indeplineascé contractul de factoring.

Potrivit unei opinii?, contractul de factoring indeplineste doua functii principale:
a) functia de instrument de finantare pe termen scurt, si, b) functia de instrument de
gestiune comerciald. Rezuménd asupra functiilor agreate de autorul citat, n-au cuprins
toate functiile pe care le poate indeplini contractul de factoring la practica, lasand astfel
in unmbra unele functii fara de care nu poate fi conceptut contractul de factoring si
fara de care este imposibil de a realiza functiile mentionate. In sensul acestei opinii
este evident, ca este imposibil de realizat functia de creditare fara a-i pliti aderentului
contravaloarea creantelor cu retinerea diferentei comisionului de factoring.

La fel mai consideram, ca prin realizarea functiei de creditare autorii opiniei
citate au lasat in umbrd o altd functie, nu mai putin importanta, cum ar fi functia
de garantie care este proprie contractelor de factoring, deoarece este imposibil de a
acorda credite fard a realiza careva masurii de asigurare a rambursarii acestora.

In privinta functiei de gestiune comerciald, considerim c4 autorii acestei opinii
au depdsit limitele functiei de gestionare a creantelor, deoarece in limita obigatiunilor
sale contractuale, factorul poate efectua o gestiune administrativa si contabila asupra
createlor receptionate, dar nicidecum gestiunea comerciala prin care s-ar putea afecta
administratea activitatii economice a debitorilor.

Conform unei alte opinii’, contractului de factoring i-i sunt atribuite urmatoa-
rele functii: a) finantarea, b) gestiunea administrativa si contabila a creantelor?, ¢)
gestiunea creantelor®, si d) acoperirea creditului®.

2 A se vedea: Ion Dogaru, Tudor R. Popescu, Constantin Mocanu Maria Rusu, Principii si
institutii in dreptul comertului international, Ed. Scrisul romanesc, Craiova, 1980, p. 275,
Ion Rucareanu, Mihai Pascu, Brindusa Stefinescu, Emil Gluvacov, Nicolae Turcu-Secliman,
Dreptul comertului international, Bucuresti, 1981, p. 231, Romul Petru Vonica, Dreptul
contractelor comerciale, Ed. Holding Reporter, Bucuresti, 1999, p. 448.

3 A se vedea: Gheorghe Crariani, Romulus Adreica, Razvan Mustea, Antoneta Curteanu,
Aurora Manuela Stan, Factoringul in comertul international, Ed. Lumina Lex, Bucuresti,
2004, p. 29-31.

4 Gestiunea contabild va fi realizatd de citre factor care va prelua conturile ,,Clienti,, ale vanza-
torului si va actualiza aceste conturi cu toate tranzactiile-facturi, note de credit plati, ibidem,
p- 30.

5 La prima vedere functia de gestiune a creantelor se aseamana cu functia de gestiunea admi-
nistrativa si contabild a creantelor, insd autorii acestei au incercat s-o delimiteze de prima
functie sustinand c4, factorul prin personalul specializat notificé clientii in vederea efectuarii
platii, ibidem, p. 30.

6 Prin acoperirea creditului, autorii opiniei citate, sustin cd, aderentul in calitatatea sa de vanzator
este asigurat prin contractul de factoring cd isi va recupera in proportie de 100% valoarea
datoriei prin intermediul factorului, chiar dacd cumparatorul nu isi indeplineste obligatiile
de plata, ibidem, p. 31.
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In sensul acestei opinii, considerdm ca autorii au elucidat functiile contractului
de factoring mai mult sub aspect economic, deoarece din punct de vedere a termi-
nologiei juridice unele dintre functii elucidate au fost dublate prin esenta lor, spre
exemplu, prin functia de gestionare administrativa si contabild a creantelor, autorul
a precizat intr-un mod mai detaliat felurile de gestionare, insa prin semnificatia sa
juridicd aceasta se include in functia de gestionare a creantelor, care dispune de un
caracter mai general si cuprinde toate felurile de gestionare a creantelor. La fel mai
consideram, ca utilizarea termenului ,acoperirea creditului“ nu corespunde uzului
juridic, deoarece in scopul prevenirii riscului neraburisarii creditului in contractele
comerciale si cele bancare, sunt utilizate diferite masuri de asigurare a executarii
obligatiunilor contractuale care imbracé calitatea unor garantii personale sau ga-
rantii reale.

Pe langd faptul, ca autorii in cauza la elucidarea fuctiilor contractului de factoring
au utilizat unii termeni improprii uzului juridic, lesne se observa cd sya ldsat in umbra
cea mai importanta functie a contractului de factoring, cum ar fi, functia de platd,
fara de care ar fi imposibil realizarea celorlate functii ale contractului in cauza.

In viziunea altui autor” s-a incercat de a se indentifica functiile contractului de
factoring prin prisma elementelor definitorii ale notiunii contractului de factoring
reflectate la lit. b) alin. 2 art. 1 al Conventiei UNIDROIT, sustndndu-se in acest
sens, cd contractul de factoring indeplineste urmaitoarele functii: 1) efectuarea platii
producatorului, inclusiv imprumuturi si plati in avans; 2) supravegherea conturi-
lor bancare in conexiune cu operatiunile legate de titlurile de credit, 3) preluarea
platilor efectuate in temeiul titlurilor de credit; 4) asigurarea protectiei impotriva
railor platinici.

Chiar, dacd autorul prezentei opinii a elucidat functiile contractului de factoring
prin prisma notiunii legale conturata de Conventia UNIDROIT, totusi considerdm
cd, modul de expunere si termenii utilizati in contextul acestei opinii, prin sem-
nificatia lor genereaza unele dificultati ce tin de individualizarea functilor acestor
categorii de contracte.

Porinind de la prima functie, care in viziunea autorului se referd la efectuarea
platii producétorului, inclusiv imprumuturi si pliti in avans, cu titlu de legea feren-
da considerdm, ca este deficil de a stabili la care functie s-a referit autorul, intrucat
prima sintagma din cadrul acestei opinii se referd la functia de platd efectuata de
cétre factor aderentului in contul achitirii contravalorii creantelor, iar cat priveste
sintagma de imprumuturi si plati in avans, putem si precizdm, ca acesti termeni
sunt improprii efectelor juridice ale contractului de factorig, ceea ce in consecinta ar
putea denatura obiectul si continutul contractului de factoring, deoarece de reguld
relatiile de imprumut se atribuie la categoria contractelor civile, iar termenul de
avans prin esenta sa juridica nu este sinonim cu functia de credit.

7 A se vedea: Dumitru Mazilu, Dreptul comertului international, partea speciald, Ed. ,Lumina
Lex®, Bucuresti, 2000, p. 309-310.
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La fel consideram, cd autorul la elucidarea functiilor contractului de factoring
a lasat in umbrd functia de garantie care prin contintul sdu vine sa contribuie la
realizare functiei de creditare si ar fi riscant pentru compania de factoring de a
acorda credite fara a dispune de o garantie in acest sens.

Rezumaénd asupra opiniilor doctrinare i analizind mecanismul si efectele juridice
pe care le genereaza contractul de factoring, am stabilit cd majoritatea autorilor se
referd la functia de creditare si gestionare a creantelor ldsand astfel in umbra unele
functii la fel de importante cum ar fi functia de platd si functia de garantie, iar prin
utilizarea unor termeni impropii uzului juridic se stirbeaza din esenta functiilor
elucidate.

In scopul elminirii acestui ambiuitati analitce, cu titlu de legea ferenda, consi-
derdm, ca contractul de factoring in fuctie de forma convenita de catre parti, poate
indeplini unele din urmatoarele functii:

a) functia de creditare pe termen scurt a relatiilor comerciale;

b) functia de mijloc de plat;

c) functiea de garantare a executarii obligatiilor contractuale;

d) functia de gestionare administrativa si contabild a creantelor,

f) iar in cazul contractului de factoring international poate servi drept mijloc

de schimb in materie monetara.

Prin precizarea referitoare la ,,unele functii“ am intentionat de a pune accentul
pe caracterul optional al functiilor contractului de factoring, care potrivit formelor
de factoring convenite de pérti la incheierea contractului se poate indentifica volumul
functilor pe care le va indeplini aceastd categorie de contracte.

Apreciind valoarea juridica si caracterul fiecarei functii in parte pe care le poate
indeplini contractul de factoring, precum si tinand in cont de faptul, ca unele dintre
ele au un caracter optional, intrucat realizarea lor depinde de forma si tipul contrac-
tului de factoring, cu titlu de legea ferenda, consideram cd, functiile contractului de
factoring, pot fi divizate in doua categorii: a) functii obligatorii sau permanente, care
sunt prezente in orice varietate a contractului de factoring, si, b) functii facultative
sau optionale, realizarea cdror depinde de forma contractului de factoring.

La categoria functiilor obligatorii sau permanente, putem atribui functia de plata
care persistd atat, in contractul de factoring clasic, cat si in contractul de factoring la
scadenta, functia de gestionare a creantelor care prin esenta sa constituie un suport
organizational de realizare a functiei de plata.

Referitor la functiile facultative sau optionale ale contractului de factoring, putem
mentiona, cd relazarea lor este prezenta numai in cadrul contractului de factoring
clasic, si la categoria lor se atribuie functia de creditare si functia de garantie. Cat
privesete functia de schimb in materie monetara, prin caracterul siu la fel o cosiderdm
facultativa, deoarece ea poate fi realizatd numai in cadrul contractelor de factoring
international, cu conditia ca partile in contractele de vinzare-cumpdrare sau prestari
de servicii sd utilizeze 0 monedd de referinta, datorita faptului, ca pe teritorul statelor
a caror nationalitate o au contractantii, sunt utilizate diferite monede.
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Functia de creditare pe termen scurt

Printre functiile recunoscute de majoritatea notinulor legale si opiniile doctri-
nare®, considerdm, ca functia de creditare pe termen scurt este cea mai importanta
functie pe care o indeplineste contractul de factoring, deoarece datorita acestei functii,
aderentul pretinde sd obtina contravaloarea creantelor inainte de scadenta, fapt care
in consecinta a si contribuit la aparitia acestei varietati de contracte comerciale.

In literatura de specialitate, precum in practica comerciala si cea bancari, com-
partimentul ce se referd la relatiile de creditare a comertului este elucidat prin di-
feriti termeni, cum ar fi: ,finantarea comertului international’, ,finantari bancare
(imprumuturi)'® ,,creditarea comertului international sau contractele de credit bancar’,
tehnicd de finantare' ,,organisme financiar-bancare”, ,,creditare comerciala“* etc.,
care dupd semnificatia juridica si economica ar putea crea la practica unele indoieli
asupra valentelor juridice a fiecarui termen.

Analizand conceptul termenului de ,finantare” care este cel mai frecvent uti-
lizat in elucidarea functiei de creditare a contractului de factoring, consideram, cé
semnificatia lui nu reflectd in mod corespunzitor esenta functiei de credit pe care le
genereaza diferite tehinici de creditare utilizate practica comerciala si cea bancara,
deoarece potrivit dictionarului explicativ al limbii roméne, finantare inseamna ,,a
intretine sau a sustine cu bani o persoand, o institutie, o intreprindere".

8 A se vedea: Tudor R. Popescu, Dreptul comertului international, op. cit. p. 283, Brindusa
Vartolomei, Contractul de factoring, Ed. Lumina Lex, Bucuresti, 2006, p. 83, E.E.IlleBuenxko,
IloroBop GuHAHCHPOBAHNS IO YCTYIIKY JEHOKHOTO TPeOOBAHNS B CHCTeMe IPAKIaHCKOTO
npaBa Poccutickort @epepannn, nsp. Och, Mocksa 2005, c. 65.

9 A se vedea Clive M.Schmitthoff, Export trade, The law and practice of international trade,
Stevens & Sons, London, 1990, p. 138., Mariana Negrus, Finantarea schimburilor interna-
tionale, Editura Humanitas, Bucuresti, 1991, pag. 86, Simona Gaftoniuc, Practici bancare
internationale, Ed. Economica, Bucuresti, 1995, p. 115, Dumitru Mazilu, Dreptul comertului
international, partea speciald, Ed. Lumina Lex, Bucuresti, 2000, p. 295. Ioan Macovei, Institutii
in dreptul comertului international, Ed. Junimea, Iasi, 1987, p. 326.

10 A se vedea: Ion Stoian, Emilia Dragne, Mihai Stoian, Comert international, Tehnici si proceduri,
V-1, Ed. Caraiman, Bucuresti, 1997, p. 234.

11 A sevedea Tudor R. Popescu, Dreptul comertului international, Editura Didactici si pedagogic,
Bucuresti, 1983, p. 283., Mircea N. Costin, Drept comercial international, Ghid alfabetic, Ed.
Dacia, Cluj-Napoca, 1987, p. 264, Ioan Mazgd, Dreptul comertului international, Ed. Interprint,
Bucuresti, 1994, p. 199,.Octavian Cépitand, Brandusa Stefanescu, Tratat de drept al comertului
international, partea speciald, V-1I, Ed. Academiei R.S.Roménia, Bucuresti, 1987, p. 274.

12 A se vedea: Mihaela Roventa, Introducere in forfetare ¢ factoring, Tehnici moderne de finantare
a activitdtii de export, Ed. Economica, Bucuresti, 2002, p. 111.

13 A se vedea: Virgiliu Anghelesu, Al. Detesan. Ervin Hutira, Contracte comerciale internationale.
Ed. Academiei R.S.Romania, Bucuresti, 1980, p, 123,

14 A se vedea: E.E.IlleBuenko, [Jozosop ¢punancuposanus nod ycmynxy 0eHexHozo mpe6osanus
8 cucmeme epancoarckozo npasa Poccutickoii Pedepayuu, n3g. Ocb, Mocksa 2005, c. 65.

15 A se vedea Dictionarul explicativ al limbii romdne, Editura Univers enciclopedic, Bucuresti,
1996, p. 380.
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In legislatia civild a unor state, termenul de finantare, este utilizat cu titlu de de-
numire propriprie sau denumire alternativa a contractului de factoring, spre exemplu,
art. din Codul civil al Federatie Rusu si art. 1077 din Codul civil al Ucrainei' reflecta
optional aceasta categorie de contracte prin denumire de ,,contract de finantare prin
cedarea dreptului de creanta pecuniard® (zoroBop ¢puHaHCUPOBAHUA IIOJ, YCTYIKY
MPaBO JIEHEe)KHOTO TPeOOBaHS).

Prin urmare, este evident, cd utilizarea in legislatia si doctrina comerciala inter-
nationald a termenului de ,,finantare® nu reflectd in mod corespunzator vocatia reald
a functiei de creditare a contractului de factoring, ceea ce la practicd ar denatura
esenta activititii de creditare a comerciantilor, intrucat conceptul termenului de
»finantare“ nu este similar din punct de vedere juridic cu termenul de ,creditare®.

Aceasta constatare se mai justificd si prin faptul, ca termenul de ,,finantare“ dupa
etimologia sa si utilitatea practicd se atribuie mai mult la categoria ramurilor de drept
public pentru elucidarea anumitor raporturi juridice ce derivd din operatiunile cu
funante publice si poate fi utilizat de reguld in materie de drept financiar.

La fel nu putem fi de acord si cu opinia altui autor, care printre functiile preluate
din notiunea legala ce sunt reflectate in contextul lit. b) alin. 2 art. 1 din Conventia
UNDROIT, agreeaza functia de efectuare a platii producatorului, inclusiv imprumu-
turi si plati in avans, care considerdm cé nu prea reusita a fost reflectatd din punct de
vedere terminologic, deoarece potrivit doctrinei', imprumutul constituie o varietate
a contractelor civile si nu s-ar incadra in continutul contractului de factoring.

Aceasta dificultate terminogica care persista in doctrind, precum si in contextul
unor prevederi legale referitoare la contractele de factoring, din punct de vedere
juridic ne poate genera unele indoieli asupra subiectelor, deoarece contractul de
imprumut poate fi incheiat intre doud persoane fizice, iar in contractul de factoring
o parte in mod obligatoriu este o companie de factoring sau institutie bancara, iar
cealaltd poate fi un comerciant persoand juridicé sau fizica.

Prin urmare, termenul de ,imprumut®“ potrivit doctrinei si legislatiei nu poate
fi considerat sinonimul termenului de credit, iar inlocuirea acestui termen in cadrul
elucidarii functiei de creditare a contractului de factoring ar putea stirba din carac-
terul comercial al acestor categorii de contracte.

Cat priveste, termenul de ,,plati in avans“? la fel consideram cd, aceasta sin-

16 A se vedea: Ipaxpanckuit Kogexc Yxpanusi, V3. Onnceit, Xappkos, 2004, c. 324

17 A se vedea: Dumitru Mazilu, Dreptul comertului international, op. cit., p. 310,

18 A se vedea: Francisc Deak, Stanciu Carpinaru, Contracte civile si comerciale, Ed. Lumina
Lex, Bucuresit, 1993 p. 171

19 Pentru detalii: imprumutul poate fi de consumatie si imprumut cu dobandd, a se vedea:
Francisc Deak, Stanciu Carpinaru, Contracte civile si comerciale, Ed. ,Lumina Lex", Bucuresti,
1993, p. 171-179,

20 Pentru detalii: Avans (in raporturile de comert international), sumé de bani dati de impor-
tator exportatorului inainte de livrarea marfii sau executarea prestatiei la care s-a angajat.
Sub aspect economic avansul constituie un credit fird dobanda de cumparator vanzatorului,
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tagma prin esenta sa juridica nu este proprie functiei de creditare a contractului
de factoring, deoarece avansul de reguld constituie o transa din suma contractului,
care de obicei este achitata anticipat de cumparator vanzatorului si aceastd forma
de garantare omite posibilitatea vinzatorului de a incheia un contract de factoring
cu o institutie specializatd, intrucat plata cu titlu de avans este efectuatd de cumpa-
ratorul catre vanzator.

Pentru a elmina dificultatile de ordin terminologic ce pot aparea la individu-
alizarea functiei de creditare a contractului de factoring, considerdm necesar de a
elucida aspectele definitorii si structurale ale creditului, ceea ce in consecintd ar
permite sa apreciem modul si finalitatile juridice ale functiei de creditare a con-
tractului de factoring.

Din punct de vedere etimologic, cuvantul credit provine din limba franceza,
»relatie bdneasca ce se stabileste intre o persoana fizica sau juridicé (creditor), care
acordad un imprumut de bani sau care vinde marfuri sau servicii pe datorie, si o alta
persoana fizica sau juridica (debitor), care primeste imprumutul sau cumpéré pe
datorie, imprumut acordat (cu aménarea plétii) pentru bunurile procurate. .

Pentru a ne crea o viziune mai clard asupra notiunii de credit, vom incerca s
apeldm la opiniile doctrinare, deoarece actuala legislatia comerciald si civild a diferitor
state contin foarte putine reglementari in materie de credit, iar studierea definitilor
intilnite in literatura de specialitate ne va permite sd scoatem in relief principalele
elemente definitorii ale relatiilor de creditare.

In viziunea unor autori, prin credit se intelege, in general, un avans de bani (mo-
nedd scripturala sau fiduciard), care urmeaza si fie restituit impreund cu remuneratia
pentru creditor?’. In sensul acestei opinii, se observa ci, autorul a incercat si dea o
notiune generala ce ar cuprinde majoritatea relatiilor de creditate care erau utilizate
in practica comercial-internationald, precizandu-se prin termenii de moneda scrip-
turald in relatiile de creditare ce derivau din titlurile de credit si moneda fiduciara
care reprezenta o forma a creditului comercial bazat pe increderea comerciantilor.

La fel, observam cd autorul in cauza n-a mentionat in contextul notiunii unele
elemente ale creditului cum ar fi, termenul sau scadenta fard de care este imposibil
de a vorbi despre un cotract de credit, precum si de dobénzile pe care le genereaza
fiecare modalitate de creditare a activititii comerciale.

Potrivit unei alte opinii mai lapidare dupa continut, ,,prin credit se intelege
potentialul de solvabilitate al unei persoane“?, care prin continutul siu nu cuprinde
nici un element definitoriu ale creditului, generand totodatd unele confuzii pentru
practica comerciald, deoarece dispunerea unei persoane de un potential financiar

a se vedea: Mircea N. Costin, Dictionar de drept international al afacerilor, v. 1, Ed. ,Lumina
Lex", Bucresti, 1996, p. 96, Mariana Negrus, Mijloace si modalitdti de platd internationale,
Ed. Academiei R.S.Roménia, Bucuresti, 1986, p. 186.

21 A se vedea Tudor Popescu, Dreptul comertului international, op. cit., p. 283

22 A se vedea: D. Gerota, Teoria generald a obligatiunilor comerciale in raport cu tehnica obli-
gatiilor civile, Imprimeria Nationald, Bucuresti, 1932, p. 27
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n-ar servi drept temei de a considera, cd persoana respectiva a acordat un credit
prin transmitera unei sume de bani, prin prelungirea scadenteii unei datorii sau
prin procurarea unor titluri de credit cu exigibilitatea pe viitor.

Potrivit unei alte definitii, prin contractul de credit bancar se intelege o con-
ventie unilaterald si intuitu personae prin care o bancd sau o alta institutie de credit
similara se obliga, in schimbul unei remuneratii sa puna la dispozitia unei persoane
fonduri banesti, pe un termen si in cuantum determinat sau si-si asume, in intere-
sul unei persoane, un angajament banesc prin aval, sau prin scrisoare de garantie*.
Apreciind elementele definitorii ale notiunii citate, consideram, cd spre deosebire de
notiunile analizate anterior, autorul a reusit sd cuprinda toate elementele definitorii
ale contractului de credit, precizdnd in acest sens, subiectii contractului de credit,
termenul, dobanda perceputé in contul utilizarii mijloacelor financiare.

Notiunea contractului de credit, se contine si in legislatia civila, spre exemplu,
conform art. 819 din Codul civil al Federatiei Ruse*, ,,prin contractului de credit o
banca sau institutie de creditare (creditor) se obliga sa acorde mijloace banesti (credit)
imprumutatorului in mérimea i conditiile prevazute de contract, iar imprumutatorul
se obligd se restituie suma baneasca primita i sa achite procentele aferente. La prima
vedere, aceastd notiune legala pare sd reflecte pe deplin toate elementele structurale
ale contractului de credit, insa tindnd cont de faptul, ca timpul constituie un element
esential al creditului, consideram c4, legiuitorul rus n-a precizat ca, imprumutatorul
se obliga sa restituie suma baneasca si dobanzile aferente intr-un anumit termen
stabilit de contract, deoarece termenul in privinta executdrii obligatiunilor

Deoarece contractul de factoring prin efectele pe care le genereazé constituie o
modalitate de creditare pe termen scurt, considerdm necesar sa-i scoatem in relief
elementele esentiale pe care se sprijina realizarea functiei de creditare.

Referitor la aspectul definitoriu al creditului in literatura de specialitate sunt
enumerate urmatoare elemente: 1) timpul, 2) increderea si 3) riscul. #

Timpul reprezinta un element esential al creditului, care consta intr-o perioada
de timp intre prestatiile celor doi parteneri, adica intervalul de timp intre momentul
in care solvens efectueaza o prestatie si accipiens urmeaza sa efectueze contraprestatia
la care s-a obligat.

Luand in consideratie faptul, cd termenul sau scadenta constituie un element
principal al notiunii de credit, care vine sd puna in valoare celelalte elemente, pentru
a deterimina limitele de intindere a obligatiilor contractuluiale consideram necesar
de a elucidare clasificarea contractelor de credit bancar dupa durata rambursarii lor,

23 A se vedea: Ion Turcu, Operatiuni si contracte bancare, Lumina Lex, Bucuresti, 1995, p.
335.

24 A se vedea:KommenTapuit k [paxkaHckomy Komekcy Poceniickon Depepanym, Bropas 4acTb,
nop pexn. O.H.Cagukosa, Vsnarensckmit Jom Vuppa-M, Mocka, 1998, c. 137\

25 A se vedea: Stelian Ionescu, Valoarea notiunii de credit si protectia lui legald in Romaénia, in
»Revista de drept comercial si studii economice®, nr. 5/1937, p. 14. P. Goreniuc, op. cit., p.
198.
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in scopul individualizarii locului contractului de factoring in varieteta contractelor
de creditare.

Prin urmare, clasificarea contractelor de credit dupd durata rambursarii isi
pronuntd importanta sa practicd prin faptul, cd la negocierea contractului de credit
bancherul tindnd cont de termenul rambursarii creditului, isi va putea determina
cuantumul dobénzilor si modalitatea de asigurare a creditului, adicd mijlocul de
garantie in functie de aprecirea riscului care poate surveni pe in perioada scadentei,
iar clientul isi va putea alege cea mai adecvata tehnica de creditare.

Acest criteriu de clasificare a contractelor de credit bancar ne mai poate servi la
gruparea tehnicilor juridice de creditare utilizate in comertul international pe anu-
mite categorii in functie de durata utilizarii mijloacelor financiare de catre creditat.
De pilda la categoria creditelor pe termen scurt se atribuie urmdtoarele tehnici de
creditare: acreditivul documentar incasoul documentar, creditele in cont curent,
creditul cambial, creditul de scont, factorigul, etc. In literatura de specialitate aceas-
ta problemd nu dispune de o tratare unicd, deoarece ea depinde de reglementérile
nationale ale fiecarui stat, de pildd in Romania, potrivit alin. 2 din pct. g) al Legii
nr. 58, ,din punct de vedere al scadentei, creditul poate fi acordat:

— pe termen scurt, a cdrui duratd de rambursare nu depaseste 12 luni;

— pe termen mediu, a cdrui durata de rambursare este cuprinsa intre 1 si 5

ani;

— pe termen lung, a cdrui durata de rambursare depédseste 5 ani“*.

In legislatia franceza creditul pe termen scurt se acordd pe o durata de pana la
doi ani, cel pe termen mediu pe o duratd de pana la sapte ani, iar pe termen lung
pe o duratd de pand la 30 ani”.

Uniunea de la Berna, respectiv ,Asociatia internationald a asiguratorilor de
credite si investitii internationale® a efectuat o clasificare a creditelor internationale
dupd durata rambursarii lor in urmatoarele categorii: credite pe termen scurt cele
cu durata sub 1 an, credite pe termen mediu cu durata pani la 5 ani si credite pe
termen lung cu durata de peste 5 ani, totodata ficand unele recomandari cu titlu
de derogare de la termenele respective in cazul cdnd creditele sunt acordate pentru
procurarea diferitor categorii de marfuri, cum ar fi pentru procurarea mijloacelor de
transport personal — 18 luni, pentru utilaje usoare, inclusiv mijloace de transport
(masini agricole, tractoare, autocamioane, autobuze, diferite echipamente) — 3 ani,
pentru echipamente industriale complexe instalatii, locomotive, nave, 5 ani.*®

Clasificarea efectuatd de Asociatia internationala a asigurarilor de credite si
investitii internationale, constituie o prima incercare de unifica contratele de credit
in functie de termenul rambursdrii, deoarece majoritatea legislatiilor nationale in

26 A se vedea: Monitorul Oficial al Romaniei, nr. 121, din 23 martie 1998.

27 A se vedea: Cristian Gavalda, Jean Stoufflet, Droit bancaire, Ed. Litec, Paris, 1994, p. 366-367,
Rene Rodiere Jean-Louis Rives-Lange, Droit bancaire, Ed. Dalloz, Paris, 1973, p. 401-402.

28 A se vedea Ward Donld, L' Union de Berne, C.N.U.C.E./GATT, Sentres du commerce interna-
tional, Geneve, 1984, p. 141.
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materie bancard au luat ca model acest criteriu de determinare a duratei de acordare
a creditului.

In Republica Moldova la etapa actuala nu existd o reglementare legala care ar
contura expres clasificarea creditelor in functie de durata lor, insd pana la aproba-
rea Regulamentului cu privire la activitatea de creditare a bancilor care opereaza
in Republica Moldova o astfel de clasificare era prevdzuta de vechiul Regulament
provizoriu cu privire la creditul bancar, care consemna urmatoarea clasificare: a)
credite pe termen scurt cu durata pand la un an, b) credite pe termen mediu cu
durata de mai mul de 3 ani si ¢) credite pe termen lung cu durata ce depaseste 3
ani®. Deoarece regulamentul provizoriu cu privire la creditul bancar a fost abrogat,
iar adoptarea unui alt act normativ care ar prevedea o clasificare a creditelor in
functie de termen nu a fost elaborat, la practica continuie sa se utilize criteriile din
reglementarile abrogate.

Ajustant acest element al functiei de credit la contractul de factoring, lesne se
observa ca, aceastd varietate de contracte constituie o modalitate de creditare pe
termen scurt, deoarece potrivit practicii scadenta facturilor cedate de cétre aderent
nu poate depdsi termenul 180 zile.

Un alt element ce std la derularea contractelor de creditare a relatiilor comerciale
este increderea (fiducia), care prin esenta sa juridica se referd la aspectul psihologic
prezent oricdrei operatiuni ce se incheie pe un anumit termen, in care solvens s-a
increzut in promisiunea lui accipiens cé la scadenta acesta din urmad isi v-a executa
prestatia la care s-a obligat.

In contractul de factoring, increderea constituie suportul caracterului de intitu
personae, deoarece compania de factoring il accepta pe aderent dupa o serioasa veri-
ficare sub aspectul competentei profesionale, al onarabilitatii si al bonitatii acestuia,
dar si si in considerarea modului in care isi conduce afacerile cu clientii. Acest element
al functiei de creditare in contractul de factoring se materializeaza prin posibilitatea
factorului de a-si alege aderentulu, dupd verificarea acestuia pe baza informatiilor
cerute de factor, precum si prin verificarea creantelor transmise si prin stabilirea
solvabilitdtii debitorilor. Prin urmare compania de factoring va incheia contratul
in considerarea calitdtilor persoanel ale aderentului, iar raporturile contractuale
axandu-se pe increderea acordatd de factor acestuia.

Riscul reprezintd imprejurarile fortuite sau cele ce depind de buna sau reaua
credintd a debitorului, care pot interveni intre momentul de efectuare a prestatiei
si contraprestatiei si pun in dubiu realizarea promisiunii lui accipiens. Analizind
operatiunile din continutul unui contract de factoring clasic, cosideram ca aceasta
tehinicd contractuald intruneste toate cele trei elemente specifice creditului si, de
aceea, este necesar de mentionat ca realizarea ei dispune de unele particularitati ce
diferd de forma clasica a contractului de credit bancar.

29 A se vedea: Hotédrarea Consiliului de Administratie a Béncii Nationale a Republicii Moldova
din 26 martie 1993.
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Rezumand asupra acestor elemente structurale ale notiunii de credit si ludnd in
consideratie faptul, ca majoritatea contractelor de creditare a relatiilor comerciale au
un carcter oneros, cu titlu de legea fereda considerdm cd, pe 1anga elementele anali-
zate, creditul mai contine in mod obligatoriu inca un element, care constd dobanda
incasatd de institutiile bancare pentru utilizarea mijloacelor banesti. Acest element
este prezent si in cazul contractului de factoring, sub denumirea de comision de
factoring, numai cd cuantului acestei dobanzi este calculat in functie de volumul
obligatiunilor pe care le executd compania de factoring.

Privitd prin prisma elementelor definitorii ale creditului, cu titlu de legea ferenda
consideram ca, functia de creditare a contractului de factoring are un caracter sui
generius, deoarece aderentul primind o anmitd sumd de bani in contul creantelor
care devin exigibile la un anumit termen, aderentul nu are obligatia ca s-o restituie
companiei de factorig la survenirea scadentei, intrucat suma respectiva ia fost trans-
misa acestuia in contul pretului pentru facturuile procurate si aceasta v-a fi incasata
de citre factor de la debitorii aderentului.

Chiar daca functia de creditare pe termen scurt al contractului de factoring
este recunoscutd unanim de doctrind, consideram necesar de a preciza cd, aceasta
functie nu prezenta in toate varietatile contractului de factoring. Tinand cont c4, in
majoritatea definitiilor legale, obligatiunile factorului prin natura lor au un caracter
alternativ si volumul intinderii lor depinde de forma contractului de factoring con-
venitd de catre partile contractante, putem preciza cd, functia de creditare pe termen
scurt a aderentului nu poate fi realizata in cazul contractului de factoring la scadenta
(maturity factoring), deoarece factorul potrivit acestei varietdti de contract, se obliga
sd achite contravaloare facturilor la data cdnd acestea devin exigibile.

Prin urmare, consideram cd, functia de creditare a contractului de factoring
constituie premizele de baza ce au stat la temelia acestui contract si care de-a lungul
timpurilor aceasta a fost modelata la necesitatile comerciantilor de-asi atraje mijloace
banesti in baza unor creante ce le-au dobandit din contracte distincte fata de cel fac-
toring. Datorita acestei functii, contractul de factoring a imbrécat haina unei tehnici
de creditare a relatiilor comerciale, care facilitateazd comerciantilor de a primi un
credit pe baza propriilor creante si fard a fi obligati sa-I restituie la scadenta.

Functia de platd

Chiar, dacé functia de creditare a contractului de factoring este recunoscuta
de majoritatea autorilor® in domeniu, cu titlu de legea ferenda consideram, cd ro-
lul primordial in realizarea acesteia i-i revine totusi functiei de platd, deoarece in
realitate ar fi fost imposibil de modelat o asemenea tehnica de creditare pe care o

30 A se vedea: Tudor R. Popescu, Dreptul comertului international, op. cit. p. Dumitru Mazilu,
op. cit. 309, Romul Petru Voinica, Dreptul contractelor, op. cit. p. 448, Brindusa Vartolomei,
op. cit. p.
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dispune contractul de factoring in lipsa unei creante cu o scadent viitoare ce derivd
din platile datorate de cétre debitorii aderentului.

Sub imperiul acestei ipoteze, considerdm, cd functia de platd a contractului de
factoring constituie suportul material si cauzal ce a stat la temelia aparitiei acestei
modalitatii de creditare, intrucét in lipsa unei plati cu exigibilitate la un anumit
termen care-i revenea debitorului fatd de aderent in baza contractului initial, ar fi
fost imposibil ca aderentul sa obtina un credit in conditii simplificate pe un termen
scurt de la o compania de factoring.

Spre deosebire de functia de creditare pe termen scurt, care prin esenta sa are
un caracter alternativ (optional) intrucét aceasta nu este prezentd in toate formele
contractului de factoring, functia de platd are un caracter perpetuu, intrucat ea a
contribuit la dezvoltarea relatiilor de factoring axate pe achitarea inainte de scadentd
a contravalorii facturilor receptionate de catre factor.

Un alt aspect al functiei de plata a contractului de factoring, poate fi desprins
din contextul unor notiuni doctrinare®, prin care se sustine, cd: ,factoringul este o
intelegere intre un cuparitor, denumit factor, si un vazitor, denumit aderent, prin
care factorul cumpira creantele vazatorului, de reguld fira recurs, asumandu-si astfel
raspunderea pentru capacitatea de platd a debitorului creantelor”

Din contextul acestei opinii, rezultd cd, aderentul vinde creantele factorului,
punindu-ne astfel in prezenta unui contract de vinzare-cumpdrare a creantilor
pentru care factorul se obligd sa achite contravaloarea acestora, ceea ce ar insemna
cd, functia de platd ar fi calificatd ca o modalitate de stingere a obligatiilor factorului
ce i-au revenit acestuia in rezultatul procurdrii creantelor de la aderent.

Prin urmare, se poate conchide, ca funtia de creditare este o dezvoltare a func-
tiei de platd, potrivit care-i aderentul incheie cu compania de factoring un contrat
in scopul incasarii contravalorii creantelor pana la scadentér, care rezulta din plata
datorata de debitorii acestuia.

Nefiind agreatd in unanimitate de literatura de specialitate roména si cea
straind, functia de plata a contractului de factoring alaturi de functia de creditare
poate fi desprinsa din efectele juridice pe care le genereazd contractul de factoring,
care de reguld sunt inserate in contextul notiiunilor legale cu titlu de elemente
definitorii.

In sensul acestei constatiri, este evident ca, la elucidarea subietcului in cauzi unii
autori** individualizeaza fucntiile contractului de factoring din continutul notiunii
legale ale contractului de factoring international prevazutd la lit. b) alin. 2 art. 1 din
Conventia UNIDROIT de la Otawa privind contractul de factoring international,
unde se mentioneaza cu titlu alternativ asumarea cel putin a doua functii, dintre
care, finantarea furnizorului in special prin imprumut sau plata anticipata.

31 A se vedea: M. Roventa, Introducere in forfetare & fatoring. Tehinci moderne de finantare a
activitatii de export, Ed. Economicd, Bucuresti, 2002, p. 111.
32 A se vedea: Dumitru Mazilu, Dreptul comertului international, op. cit., p. 309-310.
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Reiesind din contextul lit. b) alin. 2 art. 1 al Conventiei UNIDROIT privind
contractul de factoring international, se poate mentiona cé functia de plata dispune
de o dubla realizare, prima se refera la plata efectuatd de cétre factor aderentului in
contul cotravalorii creantelor, si a doua deriva din preluarea de cétre factor a platii
de la debitorii aderentului

Potrivit opiniilor unor autori** din dreptul comun, plata* este consideratd ca
unul dintre principalele mijloace de stingere a obligatiilor civile, care de regula i-i
revine debitorului unei contraprestatii, insd in contractul de factoring acesta func-
tie are un caracter mai flexibil, care de reguld poate fi ajustata la efectele pe care le
genereaza diferite varietati ale contractului de factoring.

Intrucat, in doctrini se sustine, cd, ,executarea voluntard a obligatie de catre
debitor, fird a deosebi in privinta obiectului ei, se numeste plata“®, in substanta
contratului de factoring realizarea platii dispune de unele particularitati proprii,
care pot fi desprinse insasi din efectele juridice pe care le genereazd diferite varietati
ale contractului de factoring.

Privita prin prisma varietitilor contractelor de factoring, putem mentiona ci
functia de a platd a creantilor pe care o realizeaza factorul dispune de unele trasaturi
specifice acestor categorii de contracte, care difera in mod radical de plata efectuata
in cadrul dreptului comun ca modalitate clasicd de stingere a obligatiilor.

Sub acest aspect, putem retine c, in dreptul comund debitorul contraprestatiei
achitd in mod direct creditorului contravaloarea prestatiei, ceea ce ar coincide cu
situatia pana la incheierea contractului de factoring, deoarece plata facturilor trebuiea
sa fie efectuata de cétre debitorii aderentului, insa prin achitarea creantelor de cétre
factor pana la survenirea scadentei se pretinde stingerea a unei obligatii initiale ce
rezulta din contractul de vinzare-cumpdrare, sau prestari de servicii, precum si o
obligatie ulterioara care-i revine factorului potrivit contractului.

Prin urmare, lesne se observd, ci in rezultatul achitdrii anticipate a creantlor de
catre factor aderentului se realizeazd o plata prin care se sting concomitent doud cate-
gorii de obligatii, prima categorie se referd la obligatiile initiale care au generat aparitia

33 A se vedea: Ion Dogaru, Pompil Dréignici, Drept civil, Teoria generali a obligatiilor civile, Ed.
ALL BECK, Bueuresti, 2002, p. 414, Tudor R. Popescu, Petre Anca, Teoria generald a obligatiilor
civile, Bucuresti, 1968, p. 294, Liviu Pop, Tratat de drept civil, Obligatiile, volumul I, Regimul
juridic general, Ed. C.H. BECK, Bucuresti, 2006, p. 439, Constantin Stitescu, Corneliu Birsan,
Drept civil, Teoria generald a obligatiilor, Ed. ALL BECK, Bucuresti, 2001, p. 357, Ion Filipescu,
Drept civil, Teoria generald a obligatiilor, Ed. Actami, Bucuresti, 1994, p. 216

34 Cu titlu de precizare: Sensul jurudic al cuvantului plata este deci mai cuprizator decat cel din
vorbirea curentd, in care cuvantul ,,plata ,, se utilizeaza numai cu privire la executarea unei
obligatiii constand dintr-o sumd de bani. A pléti, in sens juridic, inseamand a exercuta de
bunavoie o obligatie, oricare ar fi obiectul acesteia: a transfera dreptul de proprietate asupra
lucrului vindut, a executa o lucrare sau un serviciu, a plati pretul obiectului cumparat, etc.,
a se vedea: Tudor R. Popescu, Petre Anca, op. cit, p. 294.

35 A se vedea: Ion Dogaru, Pompil Dragnici, Bazele dreptului civil, Teoria geerala a obligatiilor
civile, Ed. C.H.Bek Bucuresti, 2008, p. 414.
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creantei, iar a doua categorie se atribuie la obligatiile ulterioare ce deriva din contractul
de factoring si au un caracter intermediar in privinta realizarii plétii initiale.

Pe langa aceste particularitati ale functiei in cauzd, tinem s mai precizam cd,
din contextul notiunii legale reflectatd in art. 1 al Conventiei UNIDROIT, realizarea
functiei de platd nu se finalizeaza la aceasta etapa, deoarece potrivit efectelor juridi-
ce a contractelor respective, factorul mai incaseazd contravaloarea creantelor de la
debitorii aderentului, care consta intr-o stingere a obligatiei initiale ce se realizeaza
in baza subrogarii creditorilor obligatiei.

In sensul acestei plati, se poate sustine c4, aceasta functie a contractului de factoring
se realizeaza in mai multe etape care depind de variateta formelor de factoring convenite
de catre partile contractante, insa potrivit finalitdtilor sale juridice aceasta nu constituie
o platd noud, ce ar deriva dintr-o altd obligatiune, dar constituie o platd realizata prin
substituirea creditorilor care in consecinta vine sa stingd obligatia initiald.

Ajunsi la finele acestui subiect si rezumand asupra partiularitatilor specifice ale
functiei de platd care poate fi desprinsa din continutul contractului de factoring,
cu titlu de legea ferenda, consdierdm ca, functia respectiva are un caracter sui ge-
nerius care prim modul sdu de realizare diferd esential de plata din cadrul dretului
comun, deoarece datoritd caracterului sau intermediar, prin platile ce se realizeaza
in cadrul contractului de factoring se sting concomitent trei categorii de obligatiuni:
obligatiuniile initiale ce au apdrut intre aderent si debitorii sdi potrivit contractului
de vanzare-cumpdrare, obligatiunile ce au apdarut intre aderent si factor in baza con-
tractului de factoring si obligatiunile dintre factor si debitorii aderentului ce deriva
din preluarea cotravalorii creantelor.

Functia de garantie

O alté functie ce poate fi fi desprinsa din obiectul contractului de factoring si
care vine sa contribuie la facilitarea realizdrii schimburilor internationale in conditiile
in care aderentul pretinde sa obtind un credit pe termen scurt pe baza unor creante
o constituie functia de garantare.

Functia de garantie a contractului de factoring nu este recunscutd in unanni-
mitate de catre de unii autori* care au elucidat aceastd problema, insi reiesind din
contextul altor opinii’” sau reglementéri legale®, aceasta functie este elucidatd prin

36 A se vedea: Ion Dogaru, Tudor R. Popescu, Constantin Mocanu Maria Rusu, Principii si
institutii in dreptul comertului international, Ed. Scrisul roménesc, Craiova, 1980, p. 275, Ion
Rucareanu, Mihai Pascu, Brindusa Stefanescu, Emil Gluvacov, Nicolae Turcu-Seclaman, Dreptul
comertului international, Bucuresti, 1981, p. 231, Romul Petru Vonica, Dreptul contractelor
comerciale, Ed. Holding Reporter, Bucuresti, 1999, p. 448.

37 A se vedea: Gheorghe Crariani, Romulus Adreica, Rdzvan Mustea, Antoneta Curteanu, Aurora
Manuela Stan, Factoringul in comertul international, Ed. Lumina Lex, Bucuresti, 2004, p. 29-31.

38 Cu titlu de precizare, functia de garantie a contractului de factoring poate fi despinsa din
contextul art. 1, alin.2 lit. b) al Conventiei UNIDROIT, art. 1 a Regulilor generale privind
fatoringul international, art. 7 Codului uzantelor in factringul international, art. 1290 din
Codul civil al Republicii Moldova,
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diferite sintagme, cum ar fi: ,,acoperirea creditului®, ,protectia impotriva insolva-
bilitatii debitorilor®, ,drepturile de garantie fatd de debitor®, etc., insd in consecinta
toate aceste sintagme au ca scop de a garanta executarea in mod corespunzator a
obligatiunilor contractuale ce tin de achitarea contravalorii createlor.

Tinand cont de faptul ca, contractul de factoring prin esenta sa constituie o
modalitatea de creditare a relatiilor comerciale ce intotdeauna este supus unor riscuri
de incasare a contravalorii creantelor datorita faptului ca, la derularea acestuia pot
interveni diferite imprejuréri care din cauza neexecutari corespunzdtoare a obliga-
tiunilor de catre aderent sau pe motiv de insolvabilitate a debitorilor aderentului,
functia de garantie vine in acest scop sd asigure eliminarea incertitudenii si dimi-
nuarea riscurilor ce pot aparea la momentul incheierii contractului de factoring sau
pe parcurusul derularii acestuia.

In acest caz, clauzele de garantie din contractul de factoring apar ca un mijloc
de sigurantd si de control reciproc, garantandu-i astfel factorului cd creantele sunt
valabile si certe, precum si ca aderentul va primi contravaloarea creantelor viitoare,
cu conditia ca acesta va livra marfa in termenul si in conditiile stabilite de cumpa-
rator.

Pentru a putea stabili conditiile si limitele de realizare a functiei de garantie a
contractului de factoring, vom porni de la conceptul acestei functii, care conform
unei opinii* din literatura de specialitate mai veche, se sustine, ca: ,,Garantiile sunt
mijloacele tehnice pe care dreptul pozitiv le pun la indemana celui ce are un drept,
spre a preintimpina eventuala insolvabilitate aa aceluia, in sarcina caruia, se afla
obligatia corelativi“ In cazul contractului de factoring, realizarea functiei de garantie
nu se realizeaza prin careva mijloace tehince suplimentare, dar prin unele clauze
speciale prin care pdrtile contractante isi asuma riscurile prin garantii personale
reflectate in continutul contractului.

Tinand cont de faptul, ca contractele de garantare a executérii obligatiilor din
dreptul comun au un caracter accesoriu, deoarece soarta lor depinde de modul de
realizarea a contractului principal, functia de garantie in contractul de factoring
constituie o obligatiune cei revine aderentului in toate categoriile de contracte si
care se executd concomitent cu celelalte obligatii ce revin acestuia potrivit clauzelor
contractuale.

Deoarece la baza contractului de factoring std cesiunea de creanta, in literatura
de specialitate se sustine, cd obligatia ce tine de garantarea existentei unei creante
certe cade sub incidenta normelor dreptului comun, care potrivit codurilor civile
nationale este reglementatd in cadrul materiei de cesiune a creantelor. Din aceste
considerente v-om apela la dispozitiile alin. 1 art. 559 din Codul civil al Republicii
Moldova, care prevede, ca: ,,Cedentul este responsabil in fata cesionarului de vla-
bilitatea creantei si a mijloacelor de garantare a acesteia, dar nu raspunde pentru

39 A se vedea: Virgil L. Veniamin, Teoria generald a garantiiilor, ,Bucovina“ I.E. Toroutiu,
Bucuresti, 1941, p. 5
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neexecutarea acestei creante de catre debitor, cu exceptia cazurilor cand cedentul a
gaantat pentru debitor fatd de cesionar“?’. In sensul acestei reglementiri, ajustati la
conditiile contractului de factoring, s-ar prezuma, cd la momentul transmiterii cre-
antei, aderentul va garanta factorului, ca creanta este valabild, certa si lichidd avind
o scadentd ce n-a expirat la momentul incheierii contractului. Aceastd afirmatie
poate fi confirmatd si prin alin. 1 art. 1294 din Codul civil, continutul carui prevede,
cé: ,Aderentul raspunde pentru existenta reantelor, precum si pentru indeplinerea
obligatiilor contractuale fata de deibtor®.

Prin urmare, am putea considera ca aceasta functie are un caracter provizoriu
care poate fi realizatd numai la momentul negocierii si incheierii contractului de
factoring, cu exceptia cazurilor cand riscul nu a fost preluat de factor conform art.
1290 din Codul civil, insé reiesind din vareiateta efectelor ce se pot produce pe par-
cursul deruldrii contractului in cauza, pot surveni unele imprejurdri ce pot afecta
lichidatatea creantei cesionate.

Pe langa aspectul provizoriu al functie de garantie, considerdm c, la practicd
s-ar intalni unele situatii cAnd functia respectiva nu se putea realiza de citre aderent
la momentul negocierii si incheierii contractului de factoring, datoritd unor impre-
jurdri ce deriva de la regula generald, pentru cazul cdnd obiectul al contractului
de factoring il constituie unele creante viitoare ce n-au fost cesionate la momentul
incheierii contractului.

Caracterul provizoriu al obligatiei de garantie mai poate fi desprins si din con-
textul unor reglementari in materia contractelor de factoring, deoarece potrivit art.
1296 din Codul civil, drepturile si garantiile aderentului fatd de debitor trec asupra
factorului odatd cu incheierea transferului creantie asupra factorului, in masura in
care faptul acesta este prevazut in contractului de factoring.

In sensul acestei prevederi legale, se atestd ci functia de garatie in contractului
de factoring poate fi realizatd de ambele parti, care se substituie la anumite etape
de derulare a contractului, adica aderentul la momentul incheierii contractului de
factoring este obligat sa garanteze existenta si valabilitatea creantei, iar dupa ce
factorul preia creantele acesta preia toate riscurile de neplati a creantelor de catre
debitorii aderentului.

Ajunsi la capdtul acestui subiect, se pot face urmatoarele afirmatii, ca functia
de garantie a contratctului de factoring la fel diferd de functiile de garantare a exe-
cutdrii obligatiilor din cadrul dreptului comun, datoritd unor particularitati proprii
de realizare, precum si caracterului sdu provizoriu, ceea ce in consecintd ne-ar servi
drept temei de a concluziona, cd faunctia de garantare are un caracter sui generius,
care poate fi desprins din caracterul subrogatoriu si provezoriu al obligatiunilor ce
le revin pértilor contractante.

La fel mai consideram, cé in realizarea functiei de garantie a contractului de
factoring un loc deosebit i se mai atribuie caracterului intuitu personae, care se re-

40 A se vedea: Monitorul Oficial al Republicii Moldova, nr. 82-86/661 din 22.06.02, p. 163
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fera la credibilitatea pe care a dobandit-o acesta pe baza comepetentei profesionale,
onorabilitétii si al bonitatii acestuia, precum si a modului de administrare afacerilor
sale cu clientii.

Functia de gestionare a creantelor

O alta functie nu mai putin importantd pentru derularea contractului de fac-
toring, o constd in gestionarea creantelor, care dupa utilitatea sa pentru practica
comerciala reprezinta un suport organizational si functional de realizarea a celorlate
functii ale contractulu de factoring si care persistd in toate formele pe care le poate
imbréca contractul de factoring.

Prin esenta sa, functia de gestionare a creantelor constd dintr-o totalitate de
activitdti realizata de cétre compania de factoring sau institutie bancard dupa caz,
prin intermediul caror se pretinde de a realiza functia de creditare si a aderentului,
precum si platd a createilor o dezvolate a functie de platd, deoarece compania de
factoring in scopul realzidrii platii catre aderent sau recuperdrii contravalorii factu-
rilor la scadentd, realizeaza un sir de activitati ce tin de gestionarea administrativa
si contabild a creantelor, fird de care ar fi imposibila .

Gestionarea creantelor aderentului ca functie distincta a contractului de fac-
toring nu este agreatd in unamitate de catre doctrind, insa din continutul diferitor
notiuni doctrinare si legale asupra contratcului de factoring acestd functie poate fi
desprinsa din obligatiile care-i revin factorului.

Sub aspect terminologic, in doctrina aceasta functie este reflectata prin dife-
riti termeni, cum ar fi: gestiune comerciala*, gestiune contabild si adminstraitva a
creantelor®, gestiunea creantelor, insa prin esenta lor acestia creazd unele indoieli
asupra limitelor de exitnedere a functiei respective asupra deruldrii raporturilor
contractuale. Spre exemplu, prin utilizarea termenenului de gestiune comerciald, se
poate concluzioana, cd in scopul valorificarii creantelor, factorul realizeaza careva
activitati ce tin de gestionare activitatii comerciale ale debitorilor aderentului pentru
a prelua plata datoratd, insa in realitatea aceastd functie se extinde numai asupra
administrarii adiministrative si contabile a creantelor, fird a se face careva acte de
gestiune asupra activitdtii comerciale a debitorilor.

Conform unei opinii** din doctrina roména, sub imperiu acestei functii, se con-
sdired cd, contractul de factoring este un instrument de gestiune comerciala condu-
cénd la simplificare evidentei si contabilitatii, in acelasi timp, furnizeaza aderentilor
o gama de servicii si metode de gestiune si contabilitate. In sensul acestei preciziri,
s-a conturat limitele de realizare a functiei de gestionare a creantelor, care pe langa

41 A se vedea: Romul Petru Voinica, Dreptul contractelor comerciale, op. cit. p. 448

42 A se vedea: Gheorghe Crariani, Romulus Adreica, Razvan Mustea, Antoneta Curteanu, Au-
rora Manuela Stan, Factoringul in comertul international, Ed. Lumina Lex, Bucuresti, 2004,
p. 29-31

43 A se vedea: Romul Petru Voinica, Dreptul contractelor comerciale, op. cit. p. 448
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activititile de evidentd contabild, factorul mai indeplineste unele activitati tinerea
conturilor relative la creante, in cazul creantelor viitoare sa gestioneze postul clienti
din contabilitatea aderentului, dobandind in acets sens o posibilitate de a verifica
suplimetar derularea relatiilor dintre aderent si clientii sai.

Prin urmare, chiar daca la prima vedere functia de gestionare a creantelor are
un caracter secundar, in contractele de factoring acestei i-i revine un rol primordial,
deoarece de calatitatea activitatilor intreprinse de factor, depinde soarta celorlalte
functii.

Functia de schimb in materie monetard

Pe langa funtiile recunoscute de doctrind si cele desprinse din contextul unor
reglementari, consideram cd contractul de factoring mai poate indeplin inca o functie
care mai rar poate fi intalnitd in practica comerciald internationala datorita elementului
de extraneitate a acestor contracte si care constd in schimbul in materie monetara.

Odata cu punerea in circulatie a monedei unice europene, functia de schimb
in materie monetara si-a diminuat din valaorea sa, intrucét creantele care consti-
tuie obiectul contractului de factoring sunt exprimate in euro si nu necesitd de a fi
stabilita o valutd de referinta pentru diminuarea riscului valutar.

Deoarece obligatiunile ce deriva din realizarea contractului de factoring au
un caracter pecuniar, este evident ca in unele cazuri cind statele in care partilor
contractante isi au sediile comerciale dispun de diferite valute si la contract vor fi
antrenati doi factori din state diferite, in mod inevitabil se va realiza functia de schim
in materie monetara, deoarece este imposibil sd achiti contravaloarea creantelor
concomitent in doud valute nationale.
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EUTHANASIA “BY THE PRISM OF THE LIFE-RIGHT”

Oxana ROTARI, Ph.D., associate professor
Aurelia CUPCEA, owner of Merit Scholarships

In the United Kingdom Royal College of Obstetricians and Gynecologists intends to propose
that babies born under 22 weeks should not receive birth certificates. The Professor Chris Ra-
pley, director of British Antarctic Studies, supports the idea of reducing the human population
through euthanasia as a solution to reduce the environmental pollution. In August 2004, the
Dutch legal authorities and Groningen University Clinic signed an act authorizing an experi-
mental protocol aimed at extending the practice of euthanasia to children under 12. We started
therefore from murdering patients terminally ill and chronically ill it was who asked murdering
them being murdering depressed, which had no physical pain, but have asked to die, to simply
murdering babies for the fact that they had disabilities. Thus, euthanasia could become a new
idealistic border and ideological individualistic celebration of human freedom.

Keywords: Euthanasia; euthanasia active/passive; assisted suicide; gentle death; quality of
life; cultural genocide; treatment the option to; culture of death.

EUTANASIA PRIN PRISMA DREPTULUI LA VIATA

In Marea Britanie Colegiul Regal al Obstetricienilor si Ginecologilor intentioneazd si propund ca
bebelusii ndscuti sub 22 de sdptdmini sd nu primeascd certificate de nastere. Profesorul Chris Rapley
Jdirectorul Studiilor Antarctice Britanice , sustine reducerea populatiei umane prin eutanasie, ca
solutie a diminudrii poludrii mediului. In august 2004, autoritdtile juridice olandeze si Clinica
Universitard Groningen semneaza un act prin care autorizeazd un protocol experimental orientat
spre extinderea practicdrii eutanasiei la copiii sub 12 ani. S-a pornit asadar, de la omorirea
pacientilor bolnavi in faza terminald si s-a ajuns la omorirea bolnavilor cronici care au cerut-o
,la omorirea depresivilor, care nu aveau nici o suferintd fizicd ,dar au cerut si moard; la omorirea
nou-ndscutilor pentru simplul fapt cd aveau infirmitdti. Astfel, eutanasia riscd sd devina o noud
frontierd ideologicd de celebrare idealistd si individualistd a libertdtii umane.

Cuvinte cheie: eutanasie; eutanasie activd/pasivd; sinucidere asistatd; moarte blandd; genocid
cultural; ultura mortii.

NATURE IS ETERNAL, NOT THE CIRCUMSTANCES.

ARISTOTLE
The notion of euthanasia, first introduced in XVII century by Francis Bacon

means “easy death” which, however, has grown rapidly. So that, in the XVIII cen-
tury it designated the action of “gentle death” and in the nineteenth century — “a
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mercy death”. Today the term has added new meanings, meaning — “mercy killing
to suppress or avoid children suffering extreme abnormal development of incur-
able diseases or mental deviations avoiding an unbearable life, involving too much
troubles for the family and society”. We started to “alleviate the suffering of people
who are in a terminal stage of disease” to reach young people with disabilities eu-
thanasia proposal, the mentally ill, the elderly and senile ones, those seriously ill and
persons in coma or just so sick and weak, that can not rather pronounce intelligible
sounds. Euthanasia advocates argue that such patients’ quality of life is “so low that
it would be better to dye”. So, for example, in the U.S. Frequently the way euthana-
sia is performed by starvation and dehydration — one of the most agonizing death
moods. Until 1994 in the U.S. the dominating procedure in the ways of suicide was
self-dose of sleeping pills followed by the introduction of per capita of a plastic bag,
which leads to slow suffocation.

Euthanasia advocates build their oral arguments on the concept of “low qual-
ity of life”. Thus, while traditional society believes that human life has absolute, the
actuality enters the idea the idea of human value, noting about that some people are
intrinsically superior to others. In addition, utilitarian philosophy maintains that an
individual’s value is measured by how useful can he/she be for a group or society to
which it belongs. In this context a person has the right to live as long as the society
benefits and has the duty to die when it can be useful to others. And then what can
you say about our society when we say that we don’t cease to care for a person as it
is unproductive or surplus?

The value of human life can not be measured by how many pieces of a machine
can do this person or as far as it could pay taxes. We had to live by engaging in
economic activities, but this is not why we live. Economic goal is to support hu-
man life, human life is not to support the economy. An infirm person, a mentally
retarded or elderly person is not less valuable than someone young and healthy.
The fact that it contributes less to the economy has nothing to do with its value as
a human being.

In December 1990 Health Care Society has published a critical report that aserts
that it’s the doctor’s right to refuse the treatment to a patient demanded that it is
too “burdensome”. Oregon case in this context is not singular. Thus, in September
1998 it has prevented the funding of a key-oxicontinul analgesic, making it inac-
cessible to many patients suffering in chronical or terminal stages. Basically patients
with diseases such as diabetic neuropathy, multiple sclerosis, and sympathetic reflex
dystrophy or other painful and fatal diseases have not benefited from the treatment
with oxicontin'.

The Medical Asistence Program of Oregon has not payed for the painkiller, but
instead of this it funded patients’ suicides. Thus, while financing the assisted suicide
for poors and handicapped the healthy program of Oregon healthy puts bureaucratic

1 Bertrand, Vergely, “Death forbidden”. — Bucharest: Byzantine, 2006. — 240 p., p. 27
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barriers in the way of painkillers and even in the subvention of effective ntedepresives.
Upon approval of the assisted suicide law in november 1997, the Oregon State initi-
ated series of actions to restrict funds for the care of the chronically ill or at a later
stage pacients, and limiting the oxicontin financing only for patients with cancer
is just one of them. Later, while assisted suicide has become a priority of medical
care, the State institutionalized the refuse to cover more than 150 medical services.
“The fact that Oregon State will not adequately fund our personal care services, but
instead will pay us is nothing else than to die in a “cultural genocide”, Ric Burger, a
member of Handicapped assistance program, decried the situation ”.

It is much easier and cheaper to kill a patient instead of treating him. Ratio-
nalization of health care programs has not a considerable only on old people and
incurable patients, but even on children. In the Indiana State was born a “Baby
Doe” in 1982 with Down syndrome and esophagus problem that could be easily
corrected by surgery. Parents have not wanted to operate their child, but asked to
let him die from hunger and thirst®. Indiana State Supreme Court decided that they
may require this decision being based on the constitutional right to privacy, creat-
ing a precedent that allowed other children to die that are considered to have a life
subjected to inferiority.

In November 1996 the American-media reported that in the Texas rationaliza-
tion center of medical care, which used ultrasound to detect fetal heart damages
offered to their parents free taxes of abortion. IF they choosed to born the child, any
medical expenses related to heart defects are not covered by the center’.

We live in a “culture of death” in which those who once promised to maintain
life are too eager to destroy it. “Our medical profession is monopolized by compas-
sionate killers no longer subscribed to doctrine Hippocratic oath”, mentioned the
medical Ron Sutton. These doctors practice death rush to propose abortion when
the slightest defect was found in an unborn baby.

In recent decades the pro-life organizations have warned that euthanasia would
follow abortion. In the same way the right to die will be followed by a duty to die.
Death with dignity will be imposed on people who still live with a disability or a
lower quality of life. A society that throws away their unborn children will find
convenient ways to dispense its unwanted citizens — the burden. In the Nether-
lands, at least 3% of deaths through children aged between 1-17 years were caused
by euthanasia. In Finland, Belgium 7% of new deaths — babies have been caused
by an injection with a lethal dose of medicine*. Most children had birth defects or
were born prematurely. Three of four pediatricians have been trained to engage in

2 Cocora L., John B., Astarastoae V. Bioethics of terminal states. — Sibiu: Editura Universitatii
“Lucian Blaga’, 2004. p. 73.

3 Belis, V, forensic Treaty, 2 vol — New York: Medical Publishing House, 1995.— 171 p., p.
43.

4 Chelcea, S., Sociological research methodology. — Bucharest: Publishing House, 2001.— 75

p>p- 17
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euthanasia new — born children. In the Netherlands, at least 1,000 patients are killed
every year by euthanasia without consent or their desire.

U.S. law provides to patients a series of acts now, legally valid, by which a person
may exercise the right to death. The most notorious act remains “life wish”. It is a docu-
ment whereby a person may agree in advance to discontinue medical treatment for life,
where, after an illness or accident would be unable to make decisions. If such a document
signature, the physician is determining authority and, moreoverit is not obliged to consult
the patient’s family according to the discontinuation of the medical treatment.

The first bill to the desire of living was referred in Florida’s law in 1975. The au-
thor argued that the legalization of such documents in 90% of retarded and mentally
ill in Florida would “get permission to die”, and the state would save in this way $ 5
billion. President Bill Clinton himself and his wife participated in the campaign in
favor of euthanasia, making pressure on people to sign living desire. In an interview
on NBC, Clinton said that signing the desires of life is a “way to wipe out some of
them”. Another argument is insufficient medical equipment and streamlining them.
Dr. Bowen said in 1987 in the plenum of the Senate Finance Committee that the only
way to reduce the high costs of using technical medical equipment was to encourage
Americans to sign the will to live.

In 1995, with the passage of “terminally ill Rights Act (wheels)” Northern Ter-
ritory of Australia became the first in the world to legalize euthanasia so as well as
assisted suicide — not necessarily by a physician, but by a computer’. The law entered
into force in July 1996 and was subsequently repealed on March 25, 1997. Australian
Medical Association opposed the legislation while it was in force, and continued to
oppose both euthanasia and assisted suicide as well. The law was in force during
eight months, in wich 4 patients received euthanasia.

Currently three European countries have legalized euthanasia: Netherlands,
Belgium and Luxembourg. Netherlands was the first European country to legalize
euthanasia, the resistance of opposing came from the Christian parties. All they did
was get them to raise the age limit at which patients may decide to be euthanized,
if the project provided 12 years old, Dutch Christian politicians have failed to raise
this threshold up to 16 years.

The Dutch government does not believe that the law is in conflict with its obliga-
tions under international law to defend its citizens “right” to life against violation by
government or by individuals. Conventions and other government denies the right
to life of an individual against his will (except in specified circumstances). These
provisions are intended to perpetuate unbearable suffering if there is no prospect of
improvement, but rather to provide personal protection against violation of his right
to life. No text, no editing procedure does not clarify what constitutes a violation
or unlowfulness. In general, it is believed that the Conventions’ signatories have
considerable freedom to interpret their provisions broadly within their national legal

5 Minois, G. History of suicide. — Bucharest: Humanitas, 2002, p. 57
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systems. However, even if their agreements can be interpreted as imposing a general
prohibition on the termination of life on request or assisted suicide, the national law
of signatory states should ensure a sufficient protection to meet the criteria “respect
for life”. Performing euthanasia in response to a request from a patient volunteer
is not an intentional deprivation of life, the meaning of the art. 2 of the European
Convention on Human Rights®.

Belgian Act to legalize euthanasia was adopted on 28 May 2002 and entered into
force on 23 September 2002, setting the limit euthanasia to adults. However only 2
years later lawmakers have introduced a proposal to extend euthanasia to children
and people suffering from dissabilities.

Liberals project but did not last. In early 2005, a pharmaceutical company an-
nounced that the kit-kit “home euthasia” will be available soon in more than 200
Belgian pharmacies so that doctors could carry out home deaths, more easily”. Reports
have shown that such kits contain a barbiturate, paralyzing agent, an anesthetic,
and instructions for use, and would have cost about 45 euros. As in the Netherlands
euthanasia and assisted suicide practices were initially accepted for difficult cases,
and were extended to death-on-demand.

Luxembourg MEPs adopted in March 2009 a bill to decriminalize euthanasia.
Luxembourg becomes so after the Netherlands and Belgium, the third country in
the European Union and non-criminal sanction doctors who put patients end their
lives at their request.

We express our firm conviction that, once legalized euthanasia and it’s catastrophic
effects as a result of this action would most likely be impossible to remove or:

1. Euthanasia, once legalized, can not be controlled. If euthanasia were legalized,

would be killed and patients who did not want to.

2. Legalizing euthanasia would impose pressure on the sick and those who feel
that due to illness, disability and expensive treatment, have become useless
to the society and especially to their relatives.

3. To legalize euthanasia would bring about profound changes in social attitudes
to illness, disability, death, old age and the role of the medical profession.

4. Once euthanasia is legalized, will become increasingly a “treatment the option
to” among other common medical or surgical treatment.

5. Legalizing euthanasia would ultimately undermine medical care, particularly
palliative care and seriously undermined the doctor-patient relationship.

6. Euthanasia will become accepted in terms of depression, stress, loneliness,
fear of illness or decline.

Like abortion, which is an option for any pregnant woman, euthanasia, once

legalized will become an option for any patient. Or, after its legalization in Canada

6 Gh Scripcaru, Astarastoae V., Ciuca A., Scripcaru C., Bioethics, life sciences and human
rights. — Science: Polirom, 1998, p. 7

7 John B., Gavrilovici C., Astarastoae V. Bioethics? Famous cases. — Iasi: Editura Junimea,
2005.— 88 p., p. 75
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in 1969 were 11,000 recorded in 2002 interventions that increase their number up to
102,0008. This impressive growth shows a loss of respect for the sanctity of human
life. Once the law allows the construction of a human life is to destroy all life paved
the way vulnerability, or the law serves as a guide for conscience. What is legal is
perceived as morally permissible.

Interested in the situation in the Republic of Moldova on the legalization of
euthanasia we plan aimed at making a statistical survey on a sample of 350 persons
(aged between 18-65 years). After processing the data we found, unfortunately,
that 35% of those questioned were in favor of legalizing euthanasia, and even more
unfortunate is that most of them have never thought about the admissibility or in-
admissibility of this process. Here we offer some data for illustration:

— To legalize euthanasia are:

H agreed

[ ] total agreement
[ disagreement
B disagree

] neither agree/
nor disagree

— Do you think euthanasia is acceptable?

— [l Yes, if the patient requires

[ | have never thought —

M In any case —

~—[ Only in exceptional cases

8 Trif AB, Cocora L., Euthanasia, eugenics and assisted suicide. — Bucharest: Infomedica, 2002,
p- 17
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— If you find that your child, that had to be born has an incurable disease that
will make him suffer all his life, do you use to euthanize for him?

— M Yes

CINo —

Public discussions about the euthanasias’ legalization opportunity “is not only
for sociologists and gold issues of journalistic fashion whims, but is vital needs of
society in reform”.

It seems that there are a huge gap between what the laws prescribes and what
happens in reality, in such a way that not only we can say that we live in a social
hypocrisy at the highest level. Voluntary euthanasia should not be legalized nor in
our society and in Western societies too, although we are in a new millennium, we
are assaulted by an open discriminate, ruled only by a racist and an insensitivity to
vulnerable people utilitarian. Therefore we can not have a casual attitude like “your
will can be done” on the issue of legalizing euthanasia and assisted suicide. As Gomes
says: “The debate over euthanasia takes place under the sign of ignorance and fear.
When we are in full health reform and cost reduction it becomes a solution when a
major problem reveals assisted suicide is a madness”.
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THE SYSTEM OF ORGANIZING CRIME
INVESTIGATION

Mihail GHEORGHITA, doctor habilitatus, university professor

The article focuses on the interest shown by forensic researchers on identifying and funda-
menting problems regarding the scientific organization of investigators™ activities of research
and inquieries and on the details of the matter. Also, the personality of the criminal is taken
into account, hence the analysis of the investigator who needs to be a professional as well as
a psychologist.

In the end, conclusions reveal that only impecable criminal investigation may lead to a fast
and effective solution to a criminal cause.

Keywords: investigation, investigatot, criminal, crime, system.

SISTEMUL INVESTIGATIEI CRIMEI ORGANIZATE

Articolul se concentreazd pe interesul manifestat de cdtre cercetdtorii medico-legisti privind
identificarea si fundamentarea problemelor referitoare la organizarea stiintificd a activitdtilor
anchetatorilor de cercetare si invinuire si cu privire la detaliile problemei. De asemenea, per-
sonalitatea criminalului este luatd in considerare, prin urmare, analiza anchetatorului care
trebuie sd fie un profesionist, precum si un psiholog. In cele din urmd, concluziile aratd cd doar
ancheta penald impecabild poate duce la o solutie rapidd si eficientd intr-o cauzd penald.
Cuvinte cheie: anchetd, anchetator, criminal, criminalitate, sistem.

Forensic scientists have begun to actively analyse the problem of organizing
crime investigation in the 1920s. Their works on the matter have played a posi-
tive key role not only in fundamenting theoretical forensic science, but also in the
actual solving of problems regarding the organization of the investigation of some
categories of crimes'.

Starting with the 70s, forensic scientists have shown their deep renewed inter-
est towards fundamenting problems regarding the scientifical organization of the
investigators’ work?.

1 Axumos VM.H. Kpumunanucruka. M., 1925; Ipomos B.M. MeTopuka pacciefoBanus
npectynnenuit. M., 1930.

2 Sxynun M. OCHOBBI IJTAHMPOBAHMA M OPTaHM3ALUY PACCIENOBAHNUA TOCYAAPCTBEHHBIX
npecryminenuit. Mocksa, 1975; Coa-Cepxko JI.A. K Bompocy o Hay4HOIT Opranusauym Tpyaa
crnegoBaress / Borpocsl 60pb0ObI ¢ IpecTyHHOCTBIO, 1968, Ne25.
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Their reccomendations in this field have certainly played a very important role
in the improvement of work conditions and ensuring technical facilities for those
charged with crime investigation. However, the problems shown — organizing crime
investigation and scientifical organization of the investigators’ work — are not iden-
tical, although a series of authors do not consider them different, while others see
investigation organizing as a sort of planning. For instance, V. Gromov, while gener-
ally defining ,,planning” shows that ,,it reffers to a preliminary organization of the
investigation, ment to ensure fast and effective discovery of crimes™.

In our opinion, up to present, the problems of organizing crime investiga-
tions have not yet been plausibly reflected in forensic literature, and no one has
been preoccupied with their profound fundamentation. Considering the lack of
an unique, unequivocal approach of the essence of this system of human activity
by forensic scientistists, it is interesting to observe the components and the tasks
related to organizing crime investigation, including crimes commited by organized
criminal groups.

From the points of view expressed in the specialized literature, we consider it
to be closer to the truth — the one of professor A. Larin. He states that ,organiz-
ing investigation represents a selection and an arrangement of forces, instruments
and means of the investigator, it represents creating and using optimum conditions
in order to reach the judicial goals™. Apart from those mentioned above, another
shorter definition of A. Larin is called for — organizing investigation as an activ-
ity of an investigator or of a grup of investigators regarding a concrete crime, as an
interaction between the investigator and the operative investigation teams, as an
attraction of society to investigate, as organizing the interaction between the inves-
tigator and the colaborators of revision and inspecting services®. According to prof.
V. Konovalova, on the other hand, included in the organizing of crime investigation
are only the elaboration of the different versions of investigation and the planning
of the judicial inquiry. Some authors include the elaboration of different versions of
judicial inquiry, the planning of the judicial inquiry, the primary actions of crimi-
nal pursuit and the operative measures of investigation — in the actual content of
organizing the judicial inquiry®.

Prof. M. Iakunin, for instance, proposes a series of composing elements of the
organizing of state crimes investigation: the rational distribution of obligations in
order to realize the judicial inquiry, ensuring the coordination of people and organs
participating in the investigation and their actions, efficient visibility and control

3 Ipomos B.J. Metonguka paccnenoBanns npectymiennit. — M., 1930.

4 Jlapun A.M. PaccnenoBaHne 10 yTOJIOBHOMY Jie/ly: IVIaHMPOBaHue, oprannsanys, Mocksa,
1970, ¢.59.

5 Tomynckuit C.A., laBep b.M. Kpumunanucruka / MeTopuka pacciiefoBaHUA OTHEIbHBIX
BUJIOB IIpecTymyienuit. — Mocksa, 1939.

6 Komnosanosa B.E. Opranusaryist paccieOBaHusI XUIIEHNI TOCYEAPCTBEHHOTO U OOIIIeCTBEHHOTO
UMYILECTBA. XapbKOB, 1984, c.3.
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over the work being done, vast using of means and methods which contribute to
rendering more efficient the work of some of the partipants’.

We believe that, in order to develop an organized activity according to standards
and requirements, the organ of criminal pursuit must establish, each step of the way,
the tasks he should achieve which, in fact, determine the contents of the plan that he
sets up for each criminal cause®. It is necessary to firstly determine the general tasks
of the criminal investigation, the main problems that need to be elucidated.

The theses exposed above show that scientists understand and explain in dif-
ferent manners the concept of ,organizing criminal inquiry”. Furthermore, some
confuse organizing and planning. The final thesis exposed above is in our opinion
a mere element of the organization.

The term organization has more that one significance, of course. From a fo-
rensic point of view, according to us, it reffers to an activity of the officer charged
with the criminal pursuit (the public prosecutor), an activity aimed at establishing
all the exact circumstances of the criminal deed, accumulating evidence on the
matter, counteracting and investigating the crime. This actually means organizing
the work conducted, setting it in order, accumulating information on the criminal
case, disposing forces and means in a pattern, as well as realizing the actual process
of establishing the true objective of the criminal file in cause. It appears to be a
correct opinion the one regarding the fact that the stated theses must reffer to the
object of forensic tactics. Unfortunately, however, no forensics textbook contains the
theory of organizing crime investigation. Hence the question on how do lawschool
graduates manage?

It is well-known that the process of investigating any crime is organized by the
officer charged with the criminal pursuit or public prosecutor based on primary
information and materials contained in the operative file, according to the Code of
criminal procedure, scientific theses and forensic reccomendations. This is the way
that ensures a certain logical coherence of the thinking processes and actions, aplying
the forms which provide the optimum solution in an organized plan.

The activity of the officer charged with the criminal pursuit or of the public
prosecutor implies conceiving a rational system of organizational decisions, of crimi-
nal pursuit actions and operative measures of investigation aiming at fulfilling the
tasks of criminal legislation, justice and internal state security — as efficiently as
possible. These decisions and actions of the organ of criminal pursuit or prosecutor
have both a procedural and a non-procedural (tactical) character.

Their unity consists in the fact that both procedural decisions and actions, as
well as non-procedural, are oriented towards accomplishing the tasks of the crimi-
nal pursuit of the criminal and towards solving other problems standing in the way

7 Sxynaun M.V. OCHOBbI IIAHMPOBAHKA U OPTAHMU3ALMYU PACC/IENOBAHMA TOCYAAPCTBEHHBIX
npecrymnennit. Mocksa, 1975, ¢.72
8 Gh. Alecu, Forensics. Ed. Ex Ponto, Constanta, 2008, p. 277
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of judicial organs. The differences are based on the fact that procedural decisions
and actions, as well as non-procedural, have different grounds and are expressed in
different forms. Thus, while the first are based on concrete norms of criminal and
criminal procedure legislation — which are reflected in the procedural documents
of the file, those in the second category being based on different reccomendations of
the theory and practice of law organs, on instructions, ethical norms and the own
experience of investigators.

In the documents of criminal files are usually only reflected the results of the
procedural decisions and actions of the officer charged with the criminal pursuit/
prosecutor, while the other data obtained from the operative investigation activities
are recorded in current materials, the files of operative accounts.

The procedural decisions and actions comprised in organizing criminal causes’
investigations are the following: beginning the criminal cause following the es-
tablishment of the crime; taking the necessary counteracting measures towards
the suspects, blamed or confined persons; carrying out special actions of criminal
pursuit (initial, ulterior or non-postponable), oriented towards obtaining evidence;
identifying and interrogating witnesses, victims, suspects or blamed persons; initi-
ating criminal proceedings with regard to the persons in cause, verifying obtained
evidence etc.

The non-procedural decisions and actions, which are also part of organizing
crime investigation, are: obtaining, accumulating and appreciating information on the
crime; elaborating versions of judicial inquiry and operative investigation; planning
the investigation or the measures of operative investigation; creating interaction and
coordination; analyzing resulting materials and controling the developing activity.

Organizing crime investigation must be understood as the rational activ-
ity of the criminal pursuit organ or prosecutor, which includes a complexity
of decisions and actions oriented towards the identification of illegal deeds,
the personality of the author, the establishment of his guiltiness and of other
circumstances relevant to the correct solving of the criminal cause’.

The specific characteristic of the emergence of criminal causes is what deter-
mines the organizing system of all investigating actions of the respective cause. The
consecutivity, orientation, volume and content of the criminal pursuit and operative
investigation actions in the initial phase of judicial enquiry are determined by the
specifics of the situations being examined. In the present context, they might be
formulated as follows: are the criminals identified or not; have or have not been done
the operative actions of investigating the established crime before initializing criminal
proceedings; the crime is or is not linked to victims, extended damage, application
of dangerous methods of carrying it out, weapons, technical means etc.

9 Activity including goal, means, process and its results. (See: Encyclopedic Dictionary, Moscow,
1983, p.381)

225



In our opinion, organizing crime investigation mostly depends on the circum-
stances from the moment of initiating criminal proceeding and may have one of
the following versions:

— organizing the judicial enquiry of the criminal cause started in connection
to the confinement of the criminals in the moment of the crime;

— organizing the investigation of the criminal cause started on the grounds of
materials resulting from the operative investigation;

— organizing the judicial inquiry of the criminal cause started on the grounds
of separated material in other files;

— organizing the investigation of the criminal cause started by establishing the
existence of the criminal deed, with unknown author.

The first three situations are characterized by the fact that the suspected or
blamed persons are known from the very beginning of the criminal cause. Usually,
they are also taken into custody or arrested. In such situations, ever since the start of
the criminal inquiry there are possibilities for organizing and carrying out criminal
pursuit actions and concrete operative measures of investigation oriented towards
identifying, confirming and prelevating additional evidence on the respective crime
allegedly committed by the persons suspected, and in some cases by their direct par-
ticipation. Operative and criminal pursuit actions are recorded and are carried out in
relation with the persons concretly related to the investigated crime.

We are of the opinion that the first tasks of organizing the investigation in the
three situations above are the following: correct definition of the complexity of crimi-
nal pursuit actions aimed at identifying, confirming and prelevating crime evidence;
convenient application of counteracting measures that would keep criminals from
avoiding the judicial enquiry and judgement, while not affecting the stability of the
truth; verifying by procedural and other types of means the existent evidence; acquiring
additional data on the crime; carrying out a series of operative and research actions in
order to identify and take into custody all participant criminals in the crime (crimes);
establishing the criminal relations among the suspects as well as storage and selling
places for goods resulted from the criminal activities etc.

All actions may be realized in a series of proceedings, operations or tactical
combinations being elaborated by forensic science and oriented towards reaching
the tactical goal in a concrete situation of criminal pursuit. The investigation of es-
tablished crimes may be carried out by an officer charged with the criminal pursuit
(public prosecutor) or a group of such investigators. In the last situation mentioned
above, this group is made up by the leader of the organ of criminal pursuit who,
along the way, may, if necessary, complete or modify the investigation group. In the
case of a group of agents of criminal pursuit (prosecutors) ment to investigate one
or more crimes, its leader names the person responsible for the team. This person
conducts the activity of the investigating group, having only few administrative func-
tions towards the group.
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The very nature of the procedures, operations and tactical combinations, in the
primary phase of crime investigation, implies a high level of organizing and special
measures. A distinct form of such an organization is represented by the groups
of officers charged with the criminal pursuit (prosecutors) and operative agents
who usually participate in the investigation of heavy crimes or public importance
crimes. The essential principles in carrying out this form of organization of crime
investigation are:

— the leader role in the investigation group of a criminal pursuit organ or pro-
secutor;

— the access of group members to information obtained from operative actions
in the phase of preparing operations or tactical combinations;

— the decisions of the group leader regarding time, place and type of operation
or tactical combination;

— the relative establishment of the investigation group;

— sufficient technical and material ensurance of the group’s activity;

— forensic ensurance regarding the vast participation of forensic or other types
of specialists in carrying out operations or tactical combinations aimed firstly
at completing the tasks of discovering the committed crime.

It is undoubtful the fact that our proposal regarding the acces of group mem-
bers at the materials of operative investigation activities might be contested in the
first place by criminal procedure specialists. Thus, it is necessary to take into ac-
count that no complicated or heavy crime may be operatively discovered without a
series of operative measures of investigation, including information from operative
interceptions. Such an interaction may only affect the investigation in a positive
manner. Moreover, the operative ensurance of criminal cause investigation may be
mentioned at this point.

The investigation of such criminal causes is carried out from the primar phase in
the direction of establishing and confirming through procedural means the crime’s
components represented by the actions of a concrete person, whose characteristics
have been found out before being caught in the act as a result of operative activities
of investigation.

Organizing the judicial inquiry of criminal causes begun on the grounds of dis-
covering a crime, when the criminals are not yet known, presents a series of specifities
and difficult aspects. Firstly, because of the fact that the volume of initial data on
the crime is usually reduced in these cases and the list of possible criminal pursuit
actions and operative measure is not a large one. Secondly, apart from the initial
incomplete information on the criminals’ identity, there are also very important the
results of the crime scene investigation, the witnesses” and victims’ interrogations. It
is absolutely necessary that crime scene examination be carried out at the optimum
time and in qualitative manner. Any gap may negatively influence the results of the
research. For as skillful as the criminal may be, as practice has proven it, he always
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leaves his marks on some elements such as crime objects, materials and so on. This
is why it is important that these prints be found and fixated in a qualified manner
from a procedural point of view, following which they shall be correctly tactically
used in order to find and uncover the criminals.

By studying the experience of criminal pursuit organs, we are able to distinguish
the characteristic elements contained in the organizing activities and realisation of
the crimes’ investigation. According to us, these are:

— obtaining, accumulating and evaluating initial data on the crime;

— carrying out initial or non-postponable crime pursuit actions and operative
measures of investigation;

— elaborating forensic versions and planning crime investigation;

— realizing interaction with other subdivisions of the law organs, including
from other states, aimed at fulfilling the tasks of criminal justice, as well as
maintaining public order;

— analyzing and controling the activities carried out in the concrete cause'.

The elements enumerated above do not manifest on their own, isolatedly, in real-
ity. It is obvious that the solidity, sequence, volume and content of criminal pursuit
actions and the operative investigation measures in the case of any criminal cause
are determined firstly considering to what extent the information evaluated by the
criminal pursuit officer is complete, or that information coming from the persons
having participated in the crime or being suspected to have participated. This means
that organizing the criminal investigation shall always start by studying what exactly
happened in reality. Only after will the forensic versions be elaborated, the workplan
of the criminal pursuit organ/operative agent designed, the corresponding investiga-
tion conditions achieved, the coordination and interaction with representatives of
other subdivisions of law organs, departments or institutions established. One of
the conditions of discovering and efficiently investigating any crime is the manda-
tory analysis and generalisation of the obtained materials, the actual control over
the research activity. Without these and without planning (verbaly or in writing)
the investigation, even the simplest of the crimes may be left undiscovered or solved
with great difficulty and delay.

Qualified investigation of crimes always implies not only the identification, fixa-
tion and succesful prelevation of evidence, but also an effective analysis and their
correct use in order to obtain the necessary additional data on the cause and — on
these grounds — also implies control over the activities carried out (exact determi-
nation of the research direction, volume and state of data in every phase), adopting
well-founded decisions regarding on the continuation of the investigation etc.

Organizing all crimes’ investigations has as a goal the fulfilment of the follow-
ing tasks:

10 M. Gheorghitd, General theses of forensic tactics, Chisinau, 2004.
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— prompt counteracting of the crime and the localization of possible consequen-
ces;

— making qualified decisions in the optimum time regarding the criminal pursuit
of concrete persons;

— correct determination of the complexity of necessary criminal pursuit actions
as well as operative measures of investigation in the created situation;

— obtaining efficient results of the above mentioned actions;

— ensuring the accomplishment of justice, maintaining law order and internal
state security;

— accomplishing the necessary actions of prevention regarding the discovered
crime.

In our opinion, the tasks above are not ment to minimize the role and impor-
tance of tasks of other institutions and state organs although they do not include
them, but should exist and be examined separately.

Thus, the scientific organization of crime investigation uses as strategy the setting
in motion and ensuring of a system of actions and decisions of the criminal pursuit
organ (prosecutor) aiming to establish the illegal deeds, the criminal’s identity, his
guiltiness as well as other circumstances important to the objective solving of the
criminal cause. This activity is based on criminal procedure law norms, specific
normative acts, as well as on the personal experience of the criminal pursuit organ
or prosecutor and always takes place relatively to the concrete criminal pursuit
situation.

Only an impeccable organization of investigating criminal causes may lead to
the achievement of great success with minimum time, effort and means.
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STATEMENTS IN THE TRIAL, PROCEDURAL ORDER
AND HEARING TACTICS

lurie MARGINEANU, Ph.D., associate professor

The present article deals with the study and thorough comparative analysis of the statements
within a criminal course. The process of statement deposition by the different actors such as:
witnesses, suspected, plaintiffs, and the injured party in the criminal case has also been submitted
under analysis. Again, different stages of statement deposition in the criminal case were care-
fully studied. The criminal case stages stated above are as follows: the retention, cross audition,
court audition, etc. The forms of statement deposition were examine as well stressing upon the
fact what form of statement is the most efficient at a given stage of statement deposition. The
procedure of the trial actor statement formation passes through several phases as: reception,
memorizing and reproduction. The present paper also contains a practical guide concerning
the audition tactics and question management towards the actors to the criminal case.
Keywords: statements, hearings, tactics, criminal trial, deposition

DECLARATIILE N PROCESUL PENAL, PROCEDURA $I TACTICILE AUDIERII

Prezentul articol este dedicat studiului si analizei comparative minutioase ale declaratiilor
in cadrul procesului penal; este analizat procesul de depunere a declaratiilor de cdtre diferiti
participanti, cum ar fi martorii, banuitii, partea vitdmatd, invinuitii etc. De asemenea, unui
studiu detaliat au fost supuse etapele procesului penal in care participantii depun declaratii.
Aceste elemente-etape constituente ale procesului penal sunt dupa cum urmeazd: retinerea,
audierea incrucisatd, audierea in instanta judecdtoreascd etc. La fel, si formele de depunere
a declaratiilor au fost reflectate, stipulind faptul care formd de declaratie este mai eficientd in
cadrul etapei de depunere a declaratiilor. Procesul de formare a declaratiilor participantului la
procesul penal trece prin cdteva etape: receptionarea, memorizarea si reproducerea. Articolul
contine si indrumdri practice referitor la tactica de audiere si de adresare a intrbdrilor cdtre
participantii procesului penal.

Cuvinte cheie: audiere, declaratii, proces penal, tacticd, mdrturii

Suspect’s statements
In the subject of the suspect’s statements are included the circumstances which
served as reason
— of detention;
— of applying preventive measures or
— of adjudging a person as being suspect by ordinance.
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In some cases the result of the detained person’s hearing can lead to the ap-
plication of a procedural measure.

The suspect cannot be heard as witness beforehand because in such cases there
are broken not only the right of defense but also the principle of freedom to confess
against himself (Art.21of the CPPRM).

Making statements is a right not a legal obligation of the suspect. For these
reasons, the refusal to submit statements cannot serve as proof of guilt, but at the
same time the subject must appear for summons.

Law requires the suspect to submit in advance statements and information about
the essence of his suspicion.

If the person is not a suspect anymore and thenceforth is witness, it is forbidden
to read in the judicial investigation his statements made as suspect.

Accused statements

The subject matter of the accused statements is

— not only the data from the bill of indictment

— but also any other circumstance pertinent to the case.

The accused may make certain statements regarding mitigating circumstances,
his relations with other accused, suspects, about the circumstances that contributed
to the offense commission.

The accused may decide on specific circumstances that in the present case are
not subject of investigation, so he can refer to other offenses that are not pursued
in the present case.

The statements made by the defendant and inculpate in the procedural action,
such as hearing, would have probative value'.The statements of the suspect, defen-
dant and inculpate are traditionally divided in several ways:

a) guilty plea — statements in which the defendant, accused admitting having
committed the crime charged and explains the circumstances of its commission.
On this line the recognition value is not very probative itself, but the data told by
the perpetrator®. Guilty recognition will be convincing only if the accused will ex-
pose the circumstances of the committed offence, acknowledging the perspective
of responsibility for the committed crime. If the accused is unable to explain the

1 The defendant, inculpate can communicate certain relevant data that are important to other
stages of the process, such as debates or the last word. Data can also be communicated in
various complaints. It is not allowed to refer to this information obtained otherwise, but it
is necessary to hear the person additionally or through a hearing to further prosecution or
by the resumption of judicial investigation.

2 In Anglo-Saxon processes denial of guilt by the accused means that there is a dispute be-
tween the parties, which requires examination of all circumstances of the case. Confession
solves this dispute and usually makes unnecessary to research all the circumstances. Guilt
confession from the Article 103 must not be confused guilt plea agreement provided by the
Chap. 111, title IIT from the Republic of Moldova CPP, which has another judicial nature).
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circumstances of the offense, even acknowledging his guilt, his statements cannot
have probative value.

In this case the cause of guilt recognition can be an error in the legal assess-
ing of deeds or the false recognition of guilt made intentionally can be designed
to ensure punishment absconding from other more serious oftense or for shirking
another person of responsibility etc.

Guilt recognition will have probative value when it is confirmed by all samples
of the criminal case and supported by statements concerning the committed deed.

The fact of recognizing guilt does not give the right to the person conducting
the criminal investigation to stop the taking of evidence and to the courts to stop
the examination of other relevant evidence.

b) statements of guilt denying

Guilt denial can be determined by different reasons

1. questioning the legal bases of criminal liability. The accused considers that the
charged offence is legal and is not a crime. In such cases the defendant can
voice the actually circumstances of the case which fortify with the version of
the accusation, but at the same time it indicates only judicial arguments in
his favor.

2. he or she can deny guilt without pleading to certain data in supporting his
or her position, he-she denies certain circumstances without which the com-
mitted offense is not considered a crime by recognizing the issue.

In the statements of guilt denial the accused can bring new data that negate or
put under question accusation’s conclusions: concerning offence probability’; regard-
ing the accused contribution to breaking commitment?, referring to the subjective
aspect of the infringement’; as regards the causal next to the committed offence
and its consequences®; considering some circumstances which pass off the criminal
character of the breaking’; regarding some circumstances which exclude guilt®.

Guilt denial can be partial or total. There are possible many statement forms
if the accused partially recognizes his guilt: when he is charged of many breakings
the defendant denies certain offences commission and recognizes others in his state-
ments mentioning more data. The defendant denies partially his guilt but he is does

3 For example, the person accused for murder insists that the victim is alive.

4 The suspect has for example alibi or the offence was committed by another person who’s
name he gives.

5 Supposing that the accused doubts guilt’s form, declaring that the offence was committed
unguardedly and not willfully.

6 Supposing that the suspect confesses what he did but considers the consequences are just a
result of the other repercussions.

7 the indictee acknowledges the offence but brings arguments that the issue was done under
the conditions of self-defense, criminal’s arrest, extreme necessity, physical or psychological
coercion, well-founded risk.

8 For example, irresponsibility or he was under age at that time.
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not consider himself guilty, at the same time he recognizes his deed, or he denies
some circumstances which require more responsibility, trying to bring certain data
that mitigate the situation’. Another case would be when the defendant denies his
guilt in an offence and recognizes it in another one connected with the previous
accusation'.

c) regarding other persons: other suspects, defendants, accused or another
men, aggrieved party etc.

Although the statements of defendant bear data concerning other persons,
and after their procedural rule these statements are considered as of the accused.
Bearing testimony of other persons can have more reasons: the accused is guilty,
and he-she retells all the circumstances of the case unmasking other offender, as
to water down the punishment. The guilty defendant tries to give misstatements
about other persons who did not take part in committing the offence and the
wrongly accused bears testimony against other persons, all these for putting off
the punishment.

If the defendant intentionally made a false accusation that the crime was com-
mitted by a person who actually has no attribution to it, he-she bears liability if he
made false statements under oath, (parag. (4) of art.66 of the CPPRM). The indictee,
suspect, culprit have indemnity and cannot be obliged to depose against himself or
his close relatives.

Witness statements

The notion of witness is interpreted autonomously. For example the statements
made by the person outside the hearing, to the police authorities, must be considered
as witness statements as long as national courts take them into consideration. The
European Court of Justice virtually does not judge f the witness statements have been
correctly managed. National courts are responsible for the evaluation of witness state-
ments. The testimonies borne in a public hearing or under oath should have authority
towards other statements of the same witness, even if they are contradictious.

The subject — matter of the witnesses’ testimonies can be the following:

— the circumstances provided by the Art. 96 CPPRM

— any other circumstances that have importance for the case.

During witness hearing are also determined the necessary data for statements
appraisal, data regarding witness identity, his relations with the suspect, indictee,
aggrieved party, his relations with other witnesses, as well as other circumstances.

The following statements won’t have probative value

9 For example, the suspect considers the murder committed by him was not from seizure
intentions but as an malicious homicide.

10 For example, the suspect considers the murder committed by him was not from seizure
intentions but as an malicious homicide.
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— which bear certain visual assessments about some of the object’s qualities11 or
certain states of men'?, because these data must be observed through special
researches established by the criminal procedure law.

— with reference to a source of information that cannot be established.

As an exception can be given the case when it is impossible of verifying the
source because it is lost'’; in this situation the statements of the witness have
the status of derived evidences and are appreciated after the general rule. If
there are multiple declarations of the same witness, these are appreciated in
aggregate.

— based on assumptions, rumours etc.

If the witness has modified his statements it is necessary to find out the reason

of such an attitude.

Any person who has information referring to the circumstances of the pursued

case can be examined as witness, except those cannot be examined according to the
parag.(3) of the Art. 90 of the CPPRM*™.

The knowing of the psychological aspect of statements formation has a par-
ticular importance while assessing witness testimonies".

The testimony formation process has several stages: reception, memorization
and reproduction.

Reception. The most important in the training of testimony is the judicial
event that occurs regardless of the future will of witness'®. The most common form
of reception is the visual reception, because in most cases the testimony is based on
visual sensations. The reception of the characteristics of objects is conditioned by
both qualities and properties of objects and also by certain psycho-physiological
factors peculiar to witnesses.

The light intensity is an objective factor, in this sense, in assessing witness state-
ments is necessary to take into account the conditions under which the reception

11 For example it can be the statement that an object was made of gold or it was a diamante
jewelry etc.

12 The statement regarding the visual acknowledgement of a cerebral concussion won't have
probative value.

13 For example, the document studied by the person was lost, the person from which the witness
obtained information etc.

14 In practice the police representatives can be called as witnesses. These statements must be
appreciated against the other relevant proofs. Still, according to the jurisprudence of the Eu-
ropean Court of Human Rights, the statements of the police representatives should be applied
only in extreme circumstances (Van Mechellen vs. Netherlands, etc.). Police representatives
can be heard as witnesses only in the cases when they didn't take part in constitution of the
procedural actions (hearing, search, inquiry on the spot etc.).

15 C. Belu, Elemente psihojuridice in probatiunea judiciard, Cugetarea Ticero, Craiova, 1995., p.
66-68.

16 Ibidem, p. 67.
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was made: natural or artificial light conditions, if the offense was committed by
day, at dusk or at night". The actions done during the day are perceived colored, at
crepuscular light (twilight) are perceived in a bitonal image (dark grey, light grey or
black).On this line, the witness claims regarding the complexion, hair, clothes seen
at night, can be appreciated as a product caused by fantasy generated by a state of
terror, fear, or by the fact that the witness has right as he perceived these features
during daytime views, or the witness lies. It is important to take into account the
accommodation phenomenon. The adaptation to darkness takes place in the first
minutes; the maximum rates are reached after an hour. During the transition from
a dark environment to a light one, the eyes fit in 2-3 minutes.

In assessing witness statements it is important to take into account the psy-
cho-physiological qualities of the person like vision state, some flaws, for example,
color-blindness as well as objective factors, such as the ratio of distance, weather
conditions (clear, fog).

The nature of sound or noise is correlated on the audible reception with the age
of the witness, the distance from the subject of research and possible obstacles. As
regards speech reception, there is taken into account that the witness in most cases
must reproduce not the terms that make up the phrase, but only the meaning of the
conversation, although in some cases concrete terms are very important.

Memorization is a mental process with a high degree of complexity. In the first
place when considering the statements, it will be taken into consideration the fact
that the memory is not a simple update or a shooting of information, but an active
reflection involving the processing of the stored® things. Secondly, the memory is a
selective reflection, what means that it is not a printing and reflection of the whole
information. Memory is situational, namely it depends on the situation and subjec-
tive factors of the person. It has an intelligible character, and is relatively faithful,
which means that you cannot memorize everything; at the same time the memory
has a logical and rational character®. It is very important to know that, obviously,
memory declines with the passing of the time, but in some situations what was lost
from memory can appear again, this is why it is particularly important the repeated
hearing of the witnesses.

Reproduction. In assessing witness evidence is important to take into account
that at the exposure time can be committed certain distortions: by adding data that
actually did not take place in reality, the omission of some data caused by forgetful-
ness, when the witness is in good faith, or intentionally, the witness is in bad faith,
distortions by substitution, when the witness may replace some facts collected with
the facts which happened in another event. The type of temperament, the ability to
expose has a major importance in exposure etc.

17 C. Belu, op. cit, p. 73.
18 Ibidem, p. 88.
19 Ibidem, p. 89.
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Aggrieved party statements, civil party, civilly responsible party

Considering that both the victim and civil party and the civilly liable have
interests in a criminal case, the content of their statements differs from the witness
statements®.

The provisions relating to statements and witnesses hearing are applied while
hearing the injured party.

On hearing the civil party and civilly responsible party, their testimonies are
made in accordance with the provisions referring to the accused.

This means that the injured party will be obliged to make truthful statements,
including sworn, and the civilian side and the civilly responsible will not be obliged
to make statements, obviously, their hearing cannot be held under oath.

The statements of victims cannot be judged on the usefulness of the facts con-
tained therein. The refusal to hear the victim leads to sentence cassation, because
the statement corroborated with other proofs in question are evidence®.

Unlike the witness, the aggrieved party has a special status in the criminal case,
determined by the fact that it is a person who has suffered from an injury and obvi-
ously has an interest in the criminal case. Usually at the court hearing the aggrieved
party knows all the materials of the case, unlike the witness, who has the right to
take cognizance of them only when the prosecution is over.

Unlike the witness, the injured party is not only obliged to make statements, but
also has the right to make them, therefore promoting their interests and protecting
a legitimate right. If the crime victim gives up to the establishment of the injured
party, this will not be obliged to make statements in court. In the statements of
victims are included not only the circumstances of the misdemeanor, as in those of
a witness, but also different views, his positions. For example: if the victim is in a
state of disability, in the statements subject may be included person’s awareness of the
character and importance of the actions committed by the perpetrator, the reason
of opposing any resistance or in the subject of the declarations can be included the
version on the provocative or reckless behavior of the victim, certain circumstances
that characterize the personality of the victim.

In determining the content of the victim’s statements is necessary to take into
account the fact that the law protects the privacy of the individual. For these reasons,
Art.111 CPPRM states that in cases of sexual crimes, the defendant or defender has
no right to disclose certain evidences about the alleged character or personal story of
the victim. These data can be presented only after the court files an approach that is
examined only in closed session, in which take part the defendant and the prosecutor,
they have the right to expose themselves on the circumstances. The intercession is

20 B. O6pasros, C. Boromopos, JJonpoc nomepnesuiezo u céudemens, Omera, Mocksa, 2003, p.
210-211.
21 Nicolae Volonciu, Tratat de drept procesual penal, Vol. 1. Bucuresti, 1986, p. 363-364.
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accepted only if the omission of the facts presented by the defendant could impair
the accused discharge. However not all the evidences will be presented, but only
those that the presiding judge may consider possible to use. The given rule is applies
not only to the data presented by the defense, but also to the possible questions that
could be addressed to the victim of sexual offenses.

The freedom of confession against himself refers to the aggrieved party too,
which means that the injured party is not obliged to make statements against close
relatives, husband, wife, fiancé, fiancée.

The statements of victims have the same evidential value as the other proofs
in the criminal case. In the case when there are contradictory evidences and it is
impossible to confirm the veracity of victim’s statements, these cannot be put into
the sentence basis. The practice has determined that it cannot be given a separate
assessment which “prevails” among the statements of the victims from police, ser-
vicemen and other law enforcement representatives, who have become victims of
crime in connection with the performance of their duties. The declaration of these
persons must be assessed together with all the proofs found in a criminal case.

The statements of the civil party, civilly liable party on the subject of the civil
action are filed according to the provisions referring to the examination of the accused.
In such circumstances the civil party and the civilly responsible give explanations,
present papers, documents, etc. If the civil party has waived the civil action, but in
the case there are proofs that the person suffered another material, moral or physical
damage, the civil party may bear testimonies as the injured party, of course if the court
will recognize it. If the civil party has information that go beyond the object of the civil
action, information that are important in the criminal case, the civil party will be heard
as a witness according to the provisions referring to the hearing of the witness.

The way of obtaining statements is the hearing

The hearing of the accused, suspect

The prosecution must be carried out immediately after the restraint or the ap-
plication of preventive measures or by issuing a writ recognition as suspect and also
after the accused is given the prosecution.

The hearing takes place only in the presence of a chosen or appointed defender from
the bureau. If the offender wants, he can meet with his lawyer until the hearing (Art.
64-66 of CPPRM). The secret meeting with the counsel cannot be limited in time.

The hearing may take place only with his consent.

The refusal of bearing testimony may be determined not only by refusing to
cooperate with the prosecution bodies, but also by fatigue. For these reasons the
criminal investigation body must determine if the person agrees to make such state-
ments and which could be the reasons of refusing.

It is not allowed to hear the offender at night (22°°-6"). However, the law pro-
vides that the offender can be heard at night only if it is urgency. These are cases
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when the need arises suddenly, or while performing procedural actions or in the
case of a flagrante delicto, when there are statements that are attempts to hide proofs
or destroy them. In cases of hearing during the night is necessary to indicate in the
recording of proceedings the reason of such.

The hearing of the person who is under suit can be performed elsewhere than
the placement of the criminal investigation body; it can be the perpetrator’s place
of residence, place of work, place of treatment or the place of offense, etc. The fact
of holding the hearing in these places is determined by several factors: whether it is
urgently necessary to hear the trial after a procedural action, such as, perquisition;
or the person has difficulties in making statements not being present at the place
where was committed the offense; whether the accused cannot come to the summon
from health reasons. In such circumstances in the protocol is indicated the reason
why the hearing is held in the respective place.

In the situation when in a criminal case there are more offenders the person
conducting the criminal investigation is obliged to ensure that the suspects, accused
could not communicate among themselves. Until the hearing, if the person agrees
to be heard, it is necessary to determine the language in which the person will make
statements and if necessary to invite an interpreter.

The method of bearing testimony may differ. The person may bear statements
in oral form, afterwards in written, or may limit either to written or to verbal form,
these provisions refer only to the prosecution stage. Within the trial, the defendant
bears verbally the statements which are recorded in the protocol of the hearing.

The right of the perpetrator to bear statements is not based on the recognition
or denial of guilt. In all the cases the person is entitled to give or refuse to make
statements. A particularly important legal provision is that the hearing cannot begin
the reading or recalling of the previous statements made by the person. According
to another provision, the offender may not submit a deliverance drawn up earlier,
but with the right to use some notes on the details hard to remember.

The hearings of the suspect, accused who pleads guilty must be as detailed as
if the person denies it. It is particularly important to determine the reason of the
statements change if such a situation occurred. During the hearing, cannot be used
methods of physical or psychological influence, or those which humiliate the honor and
dignity, or some false promises, threats, etc. Suggestive questions are prohibited.

Judicial hearing process

First it should be noted that the procedure of obtaining statements comprises
a complex of procedural and tactical rules. The problems related to the tactics of
obtaining statements are studied by criminology?®?, but mainly for the prosecution.

22 Simion Gh. Doras. Criminalistica, vol. I1. Elemente de tacticd. Chisindu, 1999, p. 120-121; A.
Bacnnees, /1. Kapueesa, Takmuka donpoca, Mocksa, 1970, c. 89-90; A. Ciopraga. Criminalistica
(tactica). Tasi, 1986 p. 92-95; E. Stancu. Criminalistic. Bucuresti, 1995 p. 58-60; A. ParuHos,
H. E¢umos, Icuxonoeust donpoca 066utsiemozo, Moscova, 1988 c. 78-82. s.a.
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Certain procedures can be used in court without changes, some are just doing the
respective correctives, and others, generally do not meet the conditions in which
takes place the inquiry.

If at the prosecution stage the circle of participants in the hearing is limited to
the criminal prosecution officer, the prosecutor (or, and defender) and the person
heard, in latter hearing, the questions are put besides the prosecutor, by the judges,
defenders, injured parties, civil and civilly liable parties, their representatives, and
other co-defendants.

During the judicial investigation, the person who evidences, especially the de-
fendant, he has prepared for the possible nature of questions, he has already studied
the materials of the case, which also reflects on his answers during the hearing in
court. The recalled factors not only determine the judicial specificity of the hear-
ing, but also influence the deployment strategy. There is mentioned in a special way
the defendant’s attitude against the brought charge, the presence or the absence of
controversial statements and the defense of activism?.

It should be mentioned that despite the public hearing, the establishment of
psychological contact with the person is a prerequisite for the success of the hearing.
For this purpose it is important to use a series of tactical procedures:

a) the expressions of the interest to the interviewed person and the demonstra-

tion of respect for her position;

b) accepting polite and correct atitudes;

c) formulating questions in an acceptable form;

d) demonstrating the impartiality of the requirement towards the attorney;

e) the aptitude for listening the person, without interruping;

f) preventing situations of potential discomfort for the hearing.

Judicial hearing includes the following stages: introductory, free exposure
and questions-answers.

The introductive stage begins with the determination of the information re-
garding the heard person. If it follows to hear the testimony of the aggrieved part
or of the witness, they are warn about the possible criminal liability if they try to
escape from giving statements and for giving intentionally false statements. The
witness makes an oath.

The free exposure stage is provided by the Art.104 and 109 of the CPPRM, by
which it is proposed to the heard person to retell what happened as he noticed, com-
municating the information in the volume in which he considers necessary.

It has been demonstrated that the avoidance of this step makes it possible that
a certain layer of the existing information is not requested, which may influence the
judicial investigation purposes.

23 JL. E. Aporxep, Takmuka u smuxa cydeb6Hozo donpoca, Mocksa, 1969, c. 3-19.
24 1. Neagu. Tratat de procedurd penald, p. 271-275.
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Our law?® forbids suggestive questions, namely those containing the answer in
itself. However, it is acceptable the statement that, the question must be formulated
so that the interviewed person could not get any information and be forced to use
only his memory.

In courts can be held the followings hearings primary, crossed and chess
shaped.

During the primary hearing those who witness are put questions by the court
and by the other parties of the process.

The crossed hearing requires questions concerning one and the same circum-
stance, as to check, to appreciate or to complete the given statement.

Mostly it is used by accusation, as it allows to break the disagreements, to specify
details, to unmask the indictee, and finally to complete the affidavits essentially. But
the state prosecutor can find himself in a complicated situation, if the defender, in
the case of crossed hearing, tries to bear off the person.

The chess shaped hearing is characterized by the fact that during it, there are
put questions to other participants at the hearing so that to prove out or to dispute
the given testimonials.

The method of chess shaped hearing is more necessary to the prosecutor than to
the defender, because the last is not always interested in removing contradictions.

During the session are made further and repeated hearings.

In the additional hearing are clarified the issues omitted during the primary
hearing, and the repeated hearing occurs when, having examined other proofs,
there are doubts in the obtained adequacy of testimony, as well as in the case when
the hearing is postponed for a long time and the individuals heard previously are
cited in court again.

One of the ways of evidence used in the judicial research is the statement of the
defendant. Art. 367 of the CPC provides that, if the defendant agrees to be heard, the
presiding judge asks him in what kind of relationships is he with the injured party
and proposes to declare everything he knows about the offense for which the case was
prosecuted. The first who can ask questions are the process participants from the defense
side, then the prosecutor and the other participants from the prosecution party.

The presiding judge and, if necessary, the other judges may put questions to the
defendant after the parties have already asked questions, but the only questions of re-
ification can be put at any time by the president and the judges during the hearing.

The tactical procedures of the hearing should be chosen taking into account
the particularities of the case and the specific individual traits of character of the
defendant, by proper application of procedures and general rules.

25 The criminalists have rejected the opinions of the Western scholars which make possible to
put some suggestive questions to the heard persons, because by such questions the truth can
be distorted and there cannot be obtained probable depositions. In this way: JI. E. Aporxep,
op. cit., p. 47-48; A. P. Parnnos, O. A. TaBpusos, Vcnonv3osarie 0aHHbIX NCUXonoeuu 6 6yp-
HyasHol KpumuHanucmuxe, in Borrpocsl kpyuMuHamcTuKy, 1964, Nell, c. 155-157.
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In connection with the frequent cases of partial and total remission at the state-
ments made during prosecution there were made recommendations regarding the
application of some special procedures for the hearing of the defendant.

It is insisted on

— the comparison of statements changed by other proofs;

— the consequent research of the content of new made statements;

— comparing the statements between them

If the hearing of the defendant is done till the research of the other evidences,
the main objective of the asked the questions is to complete, to specify and verify his
testimony, to clarify the key aspects of defense. Here can occur the problem whether
the accuser and the other participants to the defendant’s hearing, if the statements
given earlier are changed or even given up, and may refer to evidences which are not
contained in the record and were not checked in the judicial investigation.

There are two assessments regarding this problem.

Some believe that during the defendant’s hearing the prosecution materials
cannot be claimed, namely the witness statements, the conclusions made by the
experts not being investigated in court. It is argued that the mentioned evidences
can get an entirely different character during the judicial review or at least can be
changed. More so, an early reference to the statements of witnesses, their reading is
accompanied by the violation of legal conditions of proofs search.

Others, though admitting the possibility of changing the evidence during the
judicial investigation, however, consider it acceptable as during the hearing the de-
fendant would operate with the samples of the unstudied proofs.

We believe that in both cases, we reach the extremes. At the hearing of the de-
fendant the lawyer, prosecutor and other participants in the process have the right,
if necessary, to operate and make requests and intercessions about the reading of
the investigation protocol, of search and of lifting objects, acts of revision , experts
conclusions, to examine the goods, to read and research the documents. Applying
such a method of hearing, simultaneously there are verified his statements by tests
that confirm or invalidate the arguments. However, we cannot agree that during the
witnesses hearing there can be raised the defendant’s depositions which have not yet
been heard in court or the expert’s conclusion, if it follows additional expertise or
anti-research. It is known that actually the data obtained from the witness statements,
are subject to changes more than other samples and therefore a premature invocation
of them can create some difficulties®® for the defense. Moreover, the exculpation of
the defendant using unverified data a violate the principles of vocality. Therefore, if
during the hearing of the defendant feels it is felt the need to call to data which are
contained in the records of criminal actions, and is required their entire or partial

26 S. Doras, op. cit., p. 153-183; A. H. Bacubes, JI. M. Kapueesa, Takmuxka donpoca, MockBa,
IOpupnaeckas Jlureparypa, 1970, c. 109-153; J1. E. Aporixep, IIpumereriie 20cy0apcmeeHHbim
008UHUMENeM MAKMU1ECKUX NPUEMOS U MeO0008 COBeMcKoLl KpumuHanucmuxu, Ilopaepxanne
FOCYHapCTBEHHOTO OOBMHEHNS B cyfie, MockBa, 1970, c. 36-52; B. V. backos, IIpokypop 6
cyde nepsoii uncmanyuu, c. 107; H. I1. Kupunosa, op. cit., p. 9-10.
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reading. This creates the possibility of obtaining more precise explanations about the
actual circumstances of the offense and the offender’s attitude towards clarifying the
evidences which confirm them. Also the law requires verifying the statements made
by the defendant at the appearance of essential contradictions between the statements
given to the prosecution and those in court (Art. 368 of the CPPRM).

Because the reading of the defendant’s statements involves in some way limiting
the principle, this research process will be used only under certain conditions.

First of all, the reading of the statements made during the prosecution is allowed
only after the defendant has fully exposed his testimony to the court and there was found
key contradictions between the statements made in the hearing and those submitted
during the prosecution or when the case was tried in the absence of the defendant.

On the other hand, not all the arguments can be invoked for reading the deposi-
tions made by the defendant during the prosecution, but the fundamental, through
which changes the very essence and content of the statement. For the most time,
this situation is created when the defendant, who acknowledges his guilt during the
prosecution, then denies it in court and insists on his innocence or when during the
prosecution of he indicated as accomplices on some people, and in trial- on others.

Taking into consideration the statements made by the defendant during the
prosecution and trial, the court cannot give preference to some and avoid the oth-
ers, because none have priority. The veracity must be assessed in conjunction with
the other proofs from case.

The same rule is applied in the cases when there are read the statements pre-
viously filed in court or before the judge, if the latter has informed him about the
possibility of reading them in court.

In the judicial practice there are cases when the defendant refuses to testify.
However, taking into account that the defendant’s refusal to make statements does
not lack him of the right to participate in the examination of witnesses and in stud-
ding other evidence, and if the defendant decides to give testimony, this right should
be granted any time with the permission of the president of the hearing (see parag.
(5), Art.367 of the CPPRM).

If in the criminal case there are several defendants, each of them is heard in
the presence of the other defendants.

The hearing of a defendant in the absence of another defendant who participates
in the proceedings is allowed only at the parties’ request, based on a reasoned conclu-
sion, when it is necessary to establish the truth. In this case, after the return of the
removed defendant, he shall notify the statements contents made in his absence and
is given the opportunity to question the defendant heard in his absence.

The inquiry is made entirely, whether the defendant has admitted or not his
guilt.

There are frequent the cases when the defendant pleads guilty of a less serious
deed, hoping to escape from the more heavy one. The accused can sometimes defame
himself as to protect the organizer of the offence from responsibility or someone close
person. This is why the statements of the defendant about the pleading of his guilt must
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be critically examined and appreciated taking into consideration the other proofs.

The instance begins hearing the other parties only after hearing the defendant. The
hearing of the parties is held in accordance with the Article 369 of the CPPRM.

The hearing of the aggrieved parties is done accordance with the provisions
regarding witness hearing and which is applied as it should be.

The injured party can be heard whenever necessary during the judicial investi-
gation and can make additional statements at any time, with the permission of the
president of the meeting.

The hearing of the civil party and civilly responsible party is made in accor-
dance with the examination of the defendant, applied properly.

When there are several injured parties, the civil party or the parties civilly li-
able, these can be heard separately, if the interest of finding the truth requires it,
which are properly applied.

The parties may be re-played as often as necessary.

In the hearing, the witnesses are invited in the courtroom at a run. After taking
the identity and the oath, in accordance with those prescribed in the general part
of the Code (Art. 105-110 of the CPPRM), than it is proceeded to the hearing itself,
applying the provisions of Art. 370 of the CPPRM.

The witnesses are heard separately and in the absence of the witnesses who have
not yet been heard. The first who put questions are the process participants of the
party which required the witness hearing, and only then the other participants. The
president of the session and the other judges can query the witness in the conditions
provided by the parag. (2) of the Art.367 of the CPPRM.

Each party may put further questions as to elucidate and complete the answers
given by the other parties.

The presiding judge may allow the witness to leave the courtroom before the
end of the judicial investigation, but only after hearing the judgments of the parties
in this matter.

It may happen that the hearing of a witness from those heard during the prosecution
to be no longer possible. In this case the court has the reasons for reading in session
the statements made by the witness during the prosecution, as well as audio and video
recording which may take place only at the parties request, in the following cases:

1) when there are major contradictions between the statements bore in trial and

those in the prosecution;

2) when in session the witness is absent but it is justified or by the total impos-

sibility of coming to court, or by security reasons.

Therefore, the fact that the person summoned as a witness failed to appear in
court or is not sufficient to read the statements made during the prosecution.

The lack of witnesses whose hearing was provided, can determine the motivated
coming to the following measures: appreciating that their hearing is not necessary,
trial’s continuation; otherwise it is postponing the hearing to the next term. The
witness whose absence is not justified may be brought by force.
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CONSIDERATII PRIVIND FORMAREA SORGINTILOR
TEHNICII CRIMINALISTICE (1)

Gheorghe GOLUBENCO, doctor, conferentiar universitar

CONSIDERATIONS CONCERNING THE FORMATION OF THE SOURCES OF FORENSIC TECH-
NIQUES

The paper deals with the historical aspects concerning the emergence and the development of
the sources of forensic technique. The author brings arguments in favor of the importance of
knowing the origins of the forensic technique for the correct understanding of the premises of
creation of the forensic science itself.

Keywords: forensic evidence, traciology, ballistics, documentology, gabitoscopy.

In lucrare sunt abordate aspectele istorice privind aparitia si dezvoltarea sorgintilor tehnicii
criminalistice. Autorul argumenteazd importanta cunoasterii inceputurilor tehnicii criminal-
istice pentru o intelegere corectd a premiselor formdrii a insdsi stiintei criminalistica.

Cuvinte cheie: inregistrare criminalisticd, traseologie, balisticd, documentologie, gabitoscopie

In a doua jumaitate a sec. al XIX-lea, in Europa s-au creat premise si conditii
obiective de cimentare a cunostintelor menite si contribuie la descoperirea si cer-
cetarea infractiunilor, la crearea unui domeniu distinct al jurisprudentei, ce avea in
sarcina elaborarea unor metode, procedee si mijloace tehnice practice de investigare
a faptelor penale, intemeiate pe realizarile stiintelor cu caracter tehnic si natural.
Crearea in aceastd perioada a politiilor criminale si dezvoltarea unor servicii, sarcina
cédrora constituia lupta cu criminalitatea inclinau spre convingerea ca reusita comba-
terii criminalitédtii de catre aceste organe depinde nu numai de calitatile individuale
si profesionale ale angajatilor ei, dar si de nivelul, calitatea cunostintelor speciale ale
acestora, dotarea lor cu mijloace tehnice adecvate, procedee si metode distincte care
ar permite a identifica rapid persoana suspectatd, a stabili antecedentele penale ale
acestuia, implicatia ei in cauza instrumentata.

Una din cele mai stringente probleme ale politiilor din acea perioada a fost
stabilirea indivizilor cu antecedente penale sau a persoanelor date in urmadrire, ori
a celor care au parasit locul faptei. Dacéd pana la mijlocul evului mediu, iar in unele
tari $i mai tarziu, pentru identificarea si pedepsirea rauficatorilor se aplica frecvent
marcarea acestora cu fierul rosu (de pild4, in Franta, hotii erau marcati cu majuscula
LV (voleur), falsificatorii — ,,F“ (faux), recidivistii — ,W*, sau mutilarea (tdierea
nasului, a unei maini, a urechilor), apoi, mai tarziu, dupd anularea acestor procedee!

1 Diaz Charles. La police technique et scientifique. Paris: Presses Universitaires de France, 2000, p.5
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evident inumane si necorespunzatoare ,,secolului luminilor®, politia suferea esecuri
in retinerea celor care anterior au mai comis infractiuni. Ciutarea lor dupd metoda
sportretului vorbit“ prin descrierea aspectului exterior, initiatd inca de primul sef al
politiei franceze E.Vidocg, prezenta multe inexactitati si deseori se solda cu eschivarea
taptuitorilor de la raspunderea penala. De aceea, crearea si argumentarea stiinifica a
procedeelor tehnice de evidenta a infractorilor, numit astazi inregistrarea penala
devenise in a doua jumatate a sec. al XIX-lea una din principalele directii de dezvol-
tare a cunostintelor tehnico-criminalistice, imperativ al timpului. Nu intamplator,
profesorul R. Belkin mentiona, pe bund dreptate, ca elaborarea si perfectionarea
mijloacelor de inregistrare si cdutare a infractorilor au determinat constituirea si
»aparitia criminalisticii insdsi“2.

In acest sens, un aport primordial I-a avut A. Bertillon (a.1853—1914), colaborator
al Sigurantei franceze, care in a.1883 a demonstrat in practicd posibilitatea inregistra-
rii, evidentei si identificdrii ulterioare a infractorilor dupd datele lor antropometrice.
Metoda sa, expusd in brosura intitulata ,,Aplicarea practica a antropometriei“(a.1981),
se sprijinea pe teoria statisticianului belgian L. Quételet (1796—1874), precum c4 toate
fiintele umane diferd una de alta prin dimensiunile diferitelor parti ale corpului si
cd suma acestor mdsurdtori produc o formula deosebitd pentru fiecare individ.

De mentionat insa cd, incd in a.1866, adicd cu mult inainte de experientele
lui A.Bertillon, directorul penitenciarului din Luven (Belgia) — Stivens, cu scopul
de a stabili identitatea detinutilor a inceput sd méasoare anumite parti ale corpului
detinutilor, rezultatele fixdndu-le pe fisele de inregistrare. Cu regret insa, rezutatele
acestor activitdti nu au fost generalizate si argumentate stiintific, sistem de inegistrare
in acest sens nu a fost creat, dar meritul lui, dupa cum vedem din cele enuntate mai
sus, este cd a croit drum sistemului stiintific de inregistrare penald — antropometriei
(din l.greacd — anthropos — om, metreo — a mdsura).

Sistemul creat de A. Bertillon, destul de complicat, poate chiar nu prea perfect,
numit mai tarziu ,bertillonaj“, a devenit unul dintre primele contributii ale stiintei
sec. al XIX-lea in activitatea profesionald de urmarire penala. El a pus capit vechiului
viclesug al delincventilor de a se ascunde sub alt nume, imbracdminte sau coafuri
diferite, aducand primele raze de gandire stiintificd in aceastd activitate. Sistemul
in cauza a inceput sa fie implementat in toate tarile dezvoltate (in Rusia din a. 1890,
in Germania din a. 1895, in alte state — dupa a. 1900).

Cele mai slabe puncte ale sistemului, dupa cum recunostea insusi autorul, era
complexitatea masuratorilor, imposibilitatea identificdrii persoanelor sub 20 de ani,
dificultéti in stabilirea identitdtii femeilor, legate de coafura lor, dar si a oamenilor
bétrani, inaltimea carora cu anii micorandu-se. n al doilea rind, in cazul masuririlor
repetate a aceleiasi persoane, efectuate de diversi colaboratori, se obtineau diferente
in dimensiuni, ceea ce conducea iminent la erori in identificarea persoanelor. In al

2 Benkun P.C. KpumnHanucTuka: mpo6meMsl, TeHeHIMN, epcreKTuBbl. Obmiye 1 9acTHbIE
teopun. M., IOpup. JIur., 1987, c.162.
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treilea rand, savantii-antropologi contestau afirmatia lui A. Bertillon, precum cé
penru stabilirea identitétii sunt suficiente 11 masuratori. Dincolo de cele mentio-
nate, complexitatea si scumpetea instrumentariului necesar in aceste scopuri exclu-
dea posibilitatea aplicdrii antropometriei in afara incaperilor. De aceea, mai tarziu,
A. Bertillon a continuat sd perfectioneze sistemul sau, completdndu-1 cu descrierea
aspectului exterior al delincventilor — asa-numitul ,,portrait parlé® [,,portret vorbit®],
precum si cu fotografierea acestora dupd metoda fotografiei signalectice.

Cu toate acestea, ,bertillonajul®, nereusind sé se afirme pe deplin, a avut drept
concurent un alt sistem de inregistrare a delincventilor — cel dactiloscopic, aparut,
practic, concomitent cu primul.

Trecand la analiza sorgintilor aparitiei si dezvoltarii dactiloscopiei, trebuie
amintit ca interesul savantilor fata de structura pielii de pe palmele mainilor a
apirut inca din sec. al XVII-lea. Insi ideia posiblititii utilizirii desenului papilar
penru identificarea omului a aparut doar in a doua jumatate a sec. al XIX-lea, gratie
realizdrilor din domeniile fiziologiei, biologiei, medicinii.

Biologul italian M. Malpighi pentru prima data (a.1686) a expus bazele stiintifice
ale structurii si insusirilor crestelor papilare, privind unicitatea, irepetabilitatea si
legatua lor cu soarta omului. Mai tarziu, fiziologul ceh J. Purkinje in a.1823 a initiat
o incercare de a clasifica desenele papilare, dar, iardsi, fard un scop anume de a le
folosi in activitatea de luptd cu criminalitatea.

Prima comunicare despre posibilitatea de identificare dupa evidentele dactilo-
scopice poate fi datatd din a.1877, cand unul dintre functionarii politiei britanice
din Bengal (India), William Herschelle (1833—1917), adreseazd in acest sens un
memoriu inspectorului general al inchisorilor din aceasta regiune, care, din péca-
te, a fost ldsat fira atentie’. Herschelle, confruntandu-se cu faptul cd unii veterani
indieni, semnand unul pentru altul, solicitau plata pensiei de mai multe ori, a cerut
fiecdruia sa-si lase impresiunile a doua degete pe lista cu pensii. Analiza compara-
tiva a desenelor papilare a ficut posibila stabilirea multiplelor fraude in acest sens,
determinand necesitatea adoptarii unor masuri de contracarare, dupa care falsurile
au luat sfarsit. Aplicarea amprentelor digitale alaturi de numele detinutilor pe fisele
de evidenta a curmat si posibilitatea substituirii unor puscériasi cu alte persoane
platite, care trebuiau sa ispaseascd in locul lor pedeapsa. Deci, Herschelle, in baza
experientelor sale practice si a unor cunostinte despre insusirile ,,neobisnuite ale
desenelor papilare, ne avand intentii de cercetdri stiintifice cu scop bine determinat
in acest sens, a putut sd sesizeze si sd coreleze necesitatea practicd cu posibiltétile
oferite de progresul tehnico-stiintific in domeniul dactiloscopiei’.

Tot in aceasta perioadd, un medic scotian, Henry Faulds, care lucra la un spital
din Tokio, intr-un articol publicat in octombrie 1880 de revista engleza , Nature®, fara
a sti de preocuparile lui W. Herschelle, a propus sa se aplice metoda dactiloscopica

3 BacrpeiknH AWM. Jaktunockorst. 3naku pyku. CII6.: Opeor, 2004, c.32
4 Xedmunr X. lleprok Xonmc B Haum gan. M.:FOpuanaeckas mureparypa. 1991, c. 45 (348 c.)
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in scopul identificdrii autorilor infractiunilor pe baza urmelor digitale ridicate de
la locul faptei. Dandu-si seama cd aceastd metodd poate revolutiona munca tuturor
politiilor din lume, el a verificat-o de mai multe ori in practicd, reusind si stabi-
leascéd vinovitia a doi hoti, dar si pentru a disculpa un suspect retinut de politie.
Dupa aparitia acestei scrisori, W. Herschelle si H. Faulds au disputat tot restul vietii
prioritatea descoperirii individualitdtii desenelor papilare digitale®.

Oricum, pentru noi este evident ca ambii autori au ajuns la o idee comund de
a folosi impresiunile digitale in combaterea criminalitatii — unul la nivel poate mai
mult teoretic, iar altul la nivel mai practic. Ins3, dincolo de aceasta disput, activititile
acestor pionieri ai criminalisticii s-au completat in mod perfect, ddnd nastere ulterior
unor cercetari valoroase in ramura dactiloscopiei. De aceea, credem cé dactiloscopia,
de altfel, ca si criminalistica in ansamblu, a apdrut din necesitati practice, la momentul
potrivit specialistii stiind sa foloseasca realizarile stiintei in acest sens.

In anul 1891, sir Francis Galton (1828—1911), antropolog si statistician englez,
dupd o analizd comparativd minutioasd a metodei antropometrice si a celei dactilo-
scopice, dé preferinta celei din urma si tipareste, in anul 1892, la Londra, cartea ,,The
Finger — Prints“ [,,Amprentele digitale“], in care sistematizeazd desenele papilare,
ficand si alte observatii importante referitor la folosirea acestora in identificarea
persoanelor. Intrucat clasificarea parea destul de greoaie, de aceastd problema s-a
preocupat un alt savant — functionarul britanic de politie Edward Henry (1850—1931).
Datorita eforturilor acestuia, Anglia devine, in anul 1900, prima tard din Europa care
introduce sistemul dactiloscopic de identificare in locul bertillonajului. Cartea lui
E.Henry ,,Classification and Uses of Finger — Prints“ se bucura de un mare succes,
incét tot mai multe tari aveau sa introduca acest sistem de identificare: Ungaria, Aus-
tria, Danemarca si Spania (1902), Germania (1903), Belgia (1904), Brazilia, Chile si
Uruguay (1905), Rusia (1906), Norvegia, Suedia, Italia, Peru si Paraguay (anul 1908)°.
De mentionat cd, in Argentina, sistemul dactiloscopic de inregistrare a inceput sa fie
introdus inca din anul 1892, acesta fiind elaborat de cétre un functionar de politie
din La Plata, originar din Croatia — Juan Vucetich (1858 —1925) — una din cele mai
tragice figuri din rdndul pionierilor criminalisticii: crednd si transpunédnd in practica
politiei Argentinei si a altor tari sud-americane un sistem dactiloscopic original de
identificare, el a murit intr-o saricie cumplitd, nimicind cu cétiva ani mai inainte,
intr-un acces de furie, ultima sa lucrare, , Teoria universala a identificarii“’.

In Rusia, primul om care a apreciat importanta dactiloscopiei a fost V. Lebedev
— de asemenea, functionar de politie, care in 1909 a publicat un tratat practic, ,Arta
descoperirii crimelor® in 3 volume: Vol. I — Dactiloscopia; Vol. II — Antropometria;
Vol. III — Fotografia judiciard politieneasca. Anterior, la 30 decembrie 1906, in Rusia
s-a introdus amprentarea detinutilor in inchisori, iar doi ani mai tarziu, in 1908,

5 Cérjan L. Tratat de criminalisticd. Bucuresti, Ed. PINGUIN BOOK, 2005, p.28
6 Idem, p.29
7 baes O. fI. OcHOBBI KpUMUHATMCTUKA: KYpC eKuumit. M.: Ok3amen, 2001, c.18
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s-a adoptat si o lege cu privire la inregistrarea dactiloscopica in sectiile de politie
judiciara ale Imperiului Rus, care catva timp a functionat in paralel cu bertillonajul,
acceptat in Rusia incd din anul 1890.

Dezvoltarea ulterioard a dactiloscopiei a condus la faptul ca urmele de maini,
ridicate din scena infractiunii, au devenit obiecte ale cercetarilor dactiloscopice.
Primele cazuri de folosire a rapoartelor de expertiza dactiloscopica, in calitate de
probe judiciare in instantele de judecatd, s-au semnalat in Ungaria (1907), Anglia
(1908), Norvegia (1910), SUA (1911), Rusia (1912)%. In tara noastra prima expertiza
dactiloscopica folosita ca proba de invinuire in procesul judiciar desfisurat la Chi-
sindu dateaza cu 5 martie a.1913°.

Este important sd subliniem cd sistemul dactiloscopic a coexistat cu bertillo-
najul pana la 1914 — data cand, la Monaco, Congresul international al politistilor a
recomandat dactiloscopia ca principald metodd de inregistrare penala. Fird indoiala,
ea este mult mai simpld si mai exacta decat antropometria, numitd uneori de cétre
detinuti si ,procedura veterinara“. Dupa calculele matematice ale lui F.Galton, po-
sibilitatea de coincidenta a 10 amprente digitale ale unui individ cu 10 amprente ale
altei persoane este extrem de redusd si constituie 1:60 miliarde de oameni.

De mentionat, insd, cd procesul de trecere de la antropometrie spre dactiloscopie
nu a fost scutit de asa numita ,,confruntare de idei, care, ca si oricare concurenta
todeauna confera influentd pozitiva asupra oricarei activitati, inclusiv stiintifice cu
conditia cd aceste pareri nu poarta caracter autoritar si reactionar. Astfel, A.Bertillon,
péand la sfarsitul vietii era convins in infailibilitatea ,,bertilonajului“ si imposibilitatea ca
desenul papilar si fie pus la baza identificérii individului. Cu toate acestea, ideia lui A.
Bertillon despre necesitatea studierii si clasificirii semnalmentelor omului in scopuri
criminalistice a trecut intr-o noud calitate si a servit bazd de creare a metodei ,,por-
tretului vorbit®, a fotorobotului, a gabitilogiei ca ramura a tehnicii criminalistice.

Sistemul de evidenta dactiloscopica rimane si astazi pretutindeni cel mai frecvent
folosit, in unele tari acesta completdndu-se la ora actuala si cu metoda ,,dactiloscopiei
genetice“ (ADN — Acid dezoxiribonucleic). Anume cu realizarile geneticii sunt legate
astdzi perfectionarea procedeelor de identificare criminalistica. Studierea mecanis-
melor de transmitere a informatiei genetice a permis savantului englez Alec Jeffreys
sa elabreze in a.1883 metoda ,,amprentei genetice® — sintagmd utilizata alegoric de
acesta si care, desigur, nu se refera la dactiloscopia traditionald. Metoda descrisa
de catre Jeffreys se bazeazd pe proprietatea fermentilor bacterieni, numiti fermenti
de restrictie sau restrictaze, de a distinge succesiuni strict determinate ale ADN si
de a le fragmenta. Acest fapt fusese cunoscut demult, doar céd cercetitorul englez
pentru prima data a descoperit ca lungimea fragmentelor ce se formeazd difera de
la un individ la altul, de aici si denumirea acetei metode — polimorfismul lungimii

8 Bosrpun VI.A. Beenenue B KpMMMHAIUCTHKY: VIcTOpus, OCHOBBI Teopuu, 6ubmorpadus.
CII6.: VsparensctBo ,FOpugnaeckmit uentp Ipecc’, 2003

9  Kpouios N.®. KpumnHamictiyeckoe uccnenosanme cnefos. J1.: VsgarenbcTso JleHnHrpagckoro
Ynusepcurera, 1976, ¢.26-27
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fragmentelor restrictiei [RFLP, Restriction Fragment Length Polymorphism]. Imple-
mentarea descoperii lui Jeftreys, care a revolutionat criminalistica contemporana are
acel avantaj, cd $i 0o mostrd microscopicd de orice material organic (sange, salivd,
fire de par, spermd, fragmente de oase etc.) este suficientd pentru a efectua exper-
tiza. Si aceasta pentru ca fiecare om in lumea geneticii este individual (in afara de
gemenii homozigoti care, in fond, sunt cloni), organismul acestuia detine o anumitd
stabilitate genetica, adicd informatia genetica nu se modifica pe parcursul vietii, spre
deosebire de compozitia proteinelor sau grasimilor. Dincolo de aceasta, metoda in
cauzd este extrem de sensibild. Pentru analiza ADN sunt suficiente citeva picaturi
de singe, ramatite de salivd cu care s-a incleiat timbrul postal pe plic sau ADN ra-
mas pe tigara fumata. O altd proprietate a ADN, pretioasa din punct de vedere al
identificdrii ciminalistice este cd molecula ADN poseda o stabilitate sporitd fata de
interactiunea cu mediul inconjurétor.

In concluzie, trebuie observat ci aplicarea metodei geneticii moleculare in baza
datelor analizei ADN si-a inceput drumul victorios in criminalistici, executdnd doud
sarcini de baza: analiza corespunderii biologice urmelor gasite la locul infractiunii,
cu mostrele obtinute de la persoana suspectata in sdvarsirea ei, si stabilirea legdturior
de rudenie dupa caracteristicile ADN™.

Balistica criminalistica ca ramuri a tehnicii criminalistice a aparut si se dez-
volta in baza adaptarii datelor balisticii interioare si exterioare, ce studiazd miscarea
proiectilului in canalul tevei armei de foc sub presiunea gazelor pulberii explozive,
precum si a traiectoriei dupa iesirea lui din canalul tevii. In afard de aceasta, pe
larg se folosesc cunostintele privnd particularititile constructive si functionale ale
armelor, tehnologia confectionarii lor si alte date ale armologiei.

La inceputurile tehnicii criminalistice, acestea se preluau mai cu seamd din
domeniile, precum fizica, medicina legald, chimia, biologia, stiintele militare etc.
Inca in anul 1835, politistul englez H. Goddard (1891—1955) a reusit, dupa urmele
ramase pe glont de la particularititile interiorului tevii unei arme de foc, folosite
in cazul unui omor, sé identifice arma concreta, contribuind astfel la stabilirea fap-
tuitorului, insd bazele stiintifice ale acestei subramuri a criminalisticii — balistica
judiciard, sunt legate de numele americanului Ch. Waite (mort in anul 1926). In anii
20 ai sec. al XX-lea, acesta afirma ca mecanismul fiecarei arme lasa pe gloante si pe
tuburi de cartus ,,amprente®, destul de constante si irepetabile. Colindand uzinele
de armament din America si Europa in perioada anilor 1919—1923, el a reusit sa
colectioneze peste 1500 modele de arme de foc, prin intermediul cdrora putea stabili
provenienta gloantelor drept corpuri delicte. Insd balistica judiciara a atins culmi
superioare doar dupd inventarea, in anul 1925, a microscopului de comparare, de
cétre Ph. Gravelle, distins pentru aceastd descoperire cu medalia de aur ,,Bernard
a Societatii Londoneze de microfotografie!'. Acest instrument ficea posibil ca doua

10 Golubenco Gh. Urmele infractiunii. Teoria si practica examinarii la fata locului. Chisindu:
Garuda-Art. 1999, p.141
11 Micelaru V. Balistica judiciard. Bucuresti: CPCS. 1972, p. 11
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gloante (unul extras din cadavru, iar altul tras experimental din arma suspectd) sa
fie vazute si examinate simultan, intr-o singurd imagine a microscopului.

Un volum imens de cunostinte in structura tehnicii criminalistice i-1 cuprinde
subramura examindrii documentelor (documentologia), istoria cireia, fiind legata
de raspandirea scrisului si a actelor scrise, de istoria infractionalitatii si istoria drep-
tului probator, a fost determinata in cele din urma de conditiile materiale de viata ale
societdtii. Pornind de la aceasta, expertiza documentelor poate fi consideratad poate
una din cele mai ,varstnice“ ramuri ale tehnicii criminalistice. Geneza ei coboara
in antichitate, primele experiente fiind atestate incd din perioda Romei Antice. Dacd
in vremurile stravechi relatiile juridice din Roma se certificau doar prin depozitiile
martorilor, apoi ulterior, de rand cu acest gen de probe apar si se raspandesc tot mai
larg documentele scrise, inclusiv si testamentele in forma scrisé (,,tabulae testamen-
tum®), certificate prin proceduri mai complicate (aplicarea impresiunilor a sapte
stampile: a testamentarului, a cinci martori si a cantaragiului)'®.

Cu dezvoltarea comertului si a raspandirii documentatiei juridice in Roma au
sporit si cazurile de falsificare a documentelor. In sec.I .Hr. dictatorul Sulla, pentru
protejarea de fals a testamentelor si a altor documente scrise, a emis o lege speciala,
asa numita lege a lui Corneliu (,,lex Cornelia de falsis“), in baza céreia, pentru alcé-
tuirea testamentului contrafacut ori aplicarea stampilelor autentice pe testamentul
fals, cét si pentru alterarea testamentului (adaugire sau inlaturare de text), ascunderea
testamentuui autentic s.a. se aplicau diverse pedepse.

Alte referiri la acest gen de expertiza se intalnesc in timpul lui Justinian, respectiv
in novelele 49 si 73 din anul 539e.n.”?, publicate dupd esirea Codului lui Justinian
din a.534. In aceasti perioada litigiile judiciare privind autenticitatea documentelor
devenise fapt obisnuit in Imperiul Roman, de unde si atentia legiuitorului asupra
acestui fenomen. In particular, novella 49 (Nov.XLIX. ,,De reis, qui appelationem
interponunt®), subliniaza pericolul legat de sporirea cazurilor de fals in documente,
se aduc un rand de considerente privind factorii ce influenteazd modificarea scrisului,
se pronuntd sceptic asupra valorii probante a expertizei grafice si stabileste anumite
exigente fata de mostrele de comparatie.

Novella 73 (Nov. LXXIIT ,,Quo modo instrumentis®) face referire la persoanele
ce realizeaza expertiza, statudnd ca acestea si fie supuse jurdimantului. In calitate de
mostre pentru comparatie se prevede a fi foloste doar documentele publice, iar din
cele private — doar cele ce au fost prezentate in instantd de partea adversa si care
sunt péstrate in arhive publice.

Un imbold semnificativ rdspandirii expertizei documentelor a fost dat in sec.
al XVI-lea in Franta, cind numarul falsurilor de documente a crescut amenintator,
ajungand pand la contrafacerea semnaturii regelui Carol al IX-lea in a.1569. A sporit

12 Tepsues H.B., O1icman A.A. BBefieH1e B KpUMIHAIMCTUYECKOE MCCTIEIOBaHMEe JOKYMEHTOB.
M.:MzparenbctBo Akagemun Apxurekrypsl CCCP. 1949, ¢.27. (124 c.)

13 Stancu E. Tratat de Criminalisticd. Editia a II-a, revdzuta si addugita. Bucuresti: Universul
juridic. 2002, p.24
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si numarul persoanelor ce se specializau in probleme de expertizi a documentelor. in
aceastd calitate evoluau mai cu seama diaconii, profesorii de caligrafie (caligrafii —
din Lgreacd: ,,callos“ — frumos si ,grapho — a scrie®, adica persoanele ce poseda arta
de a scrie frumos). Se credea cd manipularea permanenta a manuscriselor dezvoltd la
persoanele respective spirit de observatie, obisnuinta de a diferentia scrisurile. Acesti
stramosi ai expertilor grafici contemporani se sprijineau doar pe experienta personala
si pe ideile subiective in cadrul confruntérii scrisurilor si formularii concluziilor, de
unde si prezenta multor erori, chiar si abuzuri, intrucit nu se putea opera inci cu
date si metode strict stiintifice.

In a.1570 specialistii in cauzi s-au asociat intr-o corporatie specificd — ,,Comuni-
tatea scriitorilor experti verificatori“ [,,Comunauté d’écrivains experts vérificateurs]™.
In Franta, Italia se publicd primele lucriri consacrate cercetdrii grafice a scrisului.
Spre exemplu, in a.1604 F. Demelle publica cartea intitulata ,Sfaturi cum sé recu-
noastem manuscrisele false si si comparam inscrisurile si semnaturile pentru a
observa orice fals; cum sd depistam si sd decodificdm inscrisurile tainice si criptate,
care este prima lucrare tipérita, consacratd expres examinarii documenteor. Aici
compararea scrisurilor se baza doar pe examinarea formei semnelor grafice. O alta
lucrare semnatd in 1665 de cétre unul dintre membrii Corporatiei amintite J. Rave-
neau — ,Tratat privind examinarea falsului in inscrisuri ,[Traite des inscriptions
en faux], abordeazd problematica colectarii mostrelor de comparatie, modalitétile
de falsificare in inscrisuri si indicii acestor falsuri, procedee de stabilire a vechimii
documentului, a addugirilor si inlaturarilor de text etc. — aspecte, care prezinta
interes si astdzi.

In sec. XVII—XVIII in Franta au fost publicate si alte lucrari cu privire la im-
portanta expertizei scrisului in procesele judiciare, insd o buna parte din autori au
exprimat neincredere si au criticat acest gen de probd, de aceea in a.1792 Comunitatea
scriitorilor experti-verificatori a fost lichidata iar in locul ei a fost creatd ,, Academia
scrisului®, care avea alte directii de activitate, cu expertiza propriu-zisa a scrisului,
ocupandu-se persoane de diverse profesiuni.

Cu trecerea anilor, cercetarea caligraficd a manuscriselor s-a succedat cu gra-
fologia — orientare in grafoscopie ce avea ca obiectiv stabilirea caracterului omului
dupa scris. Aceasta teorie avea la baza legaturile corelative dintre anumite trasaturi
ale caracterului scriptorului cu o formad sau alta a literei, indtimea, ldtimea sau icli-
natia scrisului si cu alte detalii ale grafismelor. Prima carte despre grafologie a fost
lucrarea italianului C. Baldi (1550—1637) ,,Cum sa recunoastem numai dupa scris
natura si insusirile scriptorului publicata in a.1622. Insa fondator al grafologiei este
considerat J.Mison (1806—1881), caruia i-i apartine insusi denumirea ,,grafologie®.
La sfarsitul sec.al XIX-lea si inceputul sec. al XX-lea in Germania, Franta, Italia au
fost publicate un rand intreg de carti, in care se afirma posibilitatea de a stabili dupa
scris si aspectul exterior al omului. In Rusia se publica lucrarea lui .Morgenstern

14 Carjan L. Op. cit., p.17
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cu titlul ,,Psihografologia“, in care autorul argumenteazd determinarea déja a un-
versului lduntric al individului dupa scris. La acest compartiment si-a adus aportul
si cunoscutul cercetitor C. Lumbroso (1836—1909), devenit deja cunoscut dupa
lucrarea sa ,,Luomo delinquente®, consacrata teoriei ,,criminalului innascut®, care
tipareste in a.1895 la Bologna cartea ,,Grafologia“ ideia centrala a careia fiind afir-
matia ca procesul de scriere este o functie fireascd a organismului uman si ca scrisul
prezinta ,oglinda personalitdtii“ ce reflecta insusirile josnice, ,,naturale ale omului.
De fapt, dupa cum mentioneaza profesorul R. Belkin, aceasta era aceeasi conceptie
a ,criminalului inndscut, asezata pe solul expertizei®.

De mentionat cd si cunoscutii pionieri ai criminalisticii R.A. Reiss, A. Bertillon,
S. Ottolenghi, Ed. Locard, la fel au facut incercéri sa se afirme in ramura cercetarii
scrisului si a documentelor, insd metodele propuse de catre acesti savanti (metoda
grafometricd, metoda decriptiva s.a.), nu au avut o fundamentare stiintifica destul
de solida, de unde si utilitatea lor practicd nesemnificativa.

Prin urmare, trebuie subliniat ca, atat in etapa incipientd, cét si mai tarziu, in
epoca sovieticd grafologia a intampinat rezistenta si critica intemeiatd. Concluziile
grafologilor de multe ori nu se adevereau in practica. Ele erau slab argumentate,
intuitive, uneori aveau caracter nedeterminat.

Cu toate acestea, in opinia noastra aceasta orientare i-si are grauntele sale ra-
tionale, ideile productive ce se sprijind pe o baza empirica acumalatd de-a lungul
secolelor. Nici pe departe tot ceea ce se propaga de catre psihografologi nu tine de
sfera inventiilor fanteziste. Un rand de legédturi corelative dintre caracteristicile
scrisului §i caracteristicile psihologice ale scriptorului totusi exista, ceea ce a fost
dovedit de stiinta contemporand'®. Deci, grafologia astazi exista si se dezvoltd pe
baza unor fundamente solide, validate teoretic si aprobate in practicd, deaceea are
dreptate profesorul R.Belkin cind scrie: ,,Grafoscopistii s-au convins ca ar fi o eroare
a se respinge din ,start” tot ce a acumlat grafologia si psihografologia, ca in aceste
ramiri exista ceva ce poate fi folosit cu succes si se foloseste in expertiza grafica“”.

De notat ca intepretarea stiintificd a mecanismului formarii scrisului a devenit
posibil doar in rezultatul descoperirilor realizate de cétre I.P.Pavlov si . M.Secenov
la sfarsitul sec. al XIX-lea. Se are in vedere principiul crearii legiturilor temporale
de la nivelul scoartei cerebrale ce stau la baza asa numitului ,,stereotip dinamic®.
Acest fenomen se formeaza in rezultatul instruirii si perfectiondrii deprinderilor de
a scrie, cu insusirea cdrora se reduce consumul de energie nervoasd necesar inde-
plinirii anumitor activitati, inclusiv si celor ce sunt legate de scriere. Acest domeniu

15 Asepbsnosa T., Benkun P.C., Kopyxos 10.I., Poccunckas E.P. KpumuHancryka. YaeOHNK s
By30B. Ilox pen. mpodeccopa P.C.Benxnna. M.: Vspgarensckast rpyrma HOPMA — VIHOPA.
1999, c.3

16 Poccunckas E. P. Cyne6Has skcIiepTusa B rpaXk/jaHCKOM, apOUTPasKHOM, aIMUHUCTPATUBHOM
u yronosHoM npouecce. M.: Hopma. 2006, c. 389-390

17 benxun P.C.Ilytu passutusa xpumuHanuctuky rno ugeam E.O.Bypunckoro. E.®.bypunckuii
U COBpeMeHHas KpuMuHammcruka.Vbkesck. 2000, ¢.8. (214 c.)
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foloseste din plin cunostintele psihologiei, fiziologiei, geneticii, matematicii si altor
ramuri ale cunoasterii umane.

A doua jumatate a sec. al XIX-lea, dar mai cu seamd sec. al XX-lea a fost marcat de
dezvoltarea vertiginoasd a progresului tehnico-stiintific, in rezultatul caruia au aparut
noi materiale, mijloace si metode de fixare a informatiei. De rand cu cercetarea scrisului
se efectuau si examinari ale materalelor si rechizitelor documentelor — impresiuni de
stampile, sigilii, materiale de scriere etc. Acesta orientare in cercetarea criminalistica a
documentelor profesorul Terziev N.V. a numit-o expertiza tehnica a documentelor'®.

O contributie insemnata in acestd directie si-a adus-o si E.F. Burinski (1849—
1912), unul dintre intemeietorii fotografiei judiciare de examinare a documentelor, in
particular, a metodei separatoare de culori si de sporire a contrastului, care a facut
posibile citirea textelor invizibile, restabilirea documentelor.

Ultimele decenii ale sec. al XX-lea s-au scurs sub semnul dezvoltdrii impetuoase
a acestei ramuri a tehnicii criminalistice, ddnd nastere unor noi subramuri, precum
expertiza autorului spiritual al textului, stabilirea portretului psihologic al autorului
textului litigios, cercetarea documentelor acustice (fonoscopia) s.a.

Cele enuntate mai sus permit a conchide cd cercetarea criminalisticd a docu-
mentelor (documentologia), dezvoltaindu-se de-a lungul veacurilor de la cele mai
primitive confuntéri caligrafice ale scrisului a ajuns astdzi sa devind un domeniu
teoretic si practic extrem de complex si diversificat cu rezultate practice netdgaduite,
autenticitatea carora este asigurata de un fundament stiintific solid si cele mai noi
metode si tehnologii contemporane.

18 Tepsues H.B., Oitcman A.A. ITur. cou. 1949, c. 23.
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The expertise is rightly considered to be a scientific assessment of the evidences. All laws recognize
the expertise as an evidence. Scientific and technical progress enhances the role of expertise in
criminal proceedings. Criminal Procedure Code has reconfirmed the importance of expertise
institution in the process of criminal probation, which is multilaterally regulated.
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ASPECTELE $TIINTIFICE §I PRACTICE ALE EXPERTIZEI CRIMINALISTICE

Expertiza este pe bund dreptate, consideratd a fi o evaluare stiintifici a probelor. Toate legile
recunosc expertiza ca o probd. Progresul stiintific si tehnic sporeste rolul expertizei in cadrul
procedurilor penale. Codul de procedurd penald a reconfirmat importanta institutiei de expertizd
in procesul de probatiune penald, care este multilateral reglementat.

Cuvinte cheie: expertizd, probatiune, criminalisticd, procedurd penald.

To achieve criminal justice the activity of independent competent bodies is not
sufficient, as in these actions are also attracted or involved persons with procedural
rights and obligations arising from the crime committing as well as the other ones
who by law are asked to contribute to disclose the criminal case'.

Criminal justice, therefore, constitutes a part of a wider and more complex
activity that is called a criminal procedure. In criminal procedure there are cases
which can be clarified just by using specialized knowledge of certain specialists®.
Specialists and experts’ findings as modern means of research and authentication of
various objects, substances or phenomena that represent or may become evidences
in the trial, are becoming increasingly indispensable due to the development of
technology and its involvement in everyday life.

The expertise is rightly considered to be a scientific assessment of the evidences’.
All laws recognize the expertise as an evidence. Scientific and technical progress

1 Caxanos T.B. VIHCTHTYT CyfeOHOI 9KCIIEPTH3BI B CHCTEME [JOKa3aTe/IbHOro IpaBa. Matepyaibl
HapOJJHOI HAYYHO-IIPaKTIYeckoit KoHdpepeHiyu « Teopus 1 pakTiKa CyeOHOI 9KCIIePTU3bI
B COBPEMEHHBIX yCI0BUAX». MockBa, 2007. c. 37

2 Manzini V. Trattalo di diritto processuale penale. Vol.III. Torino, 1931-1932. nr.329

3 Constantin R., Draghici P, Ionita M. Expertizele — mijloc de proba in procesul penal,.Bu-
curesti: Editura Tehnica, 2000. p.113
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enhances the role of expertise in criminal proceedings. Criminal Procedure Code
has reconfirmed the importance of expertise institution in the process of criminal
probation, which is multilaterally regulated®. Besides the proper expertise, techni-
co-scientific and forensic (medico-legal) conclusions are also recognized as evidences.
However, the findings are made only in emergency cases, and if their objectiveness
is doubtful the expertise is compulsory. The role of the parties in making the exper-
tise has lately increased. Thus, the parties have the right — on their own initiative
and for their own account — to submit an application for making an expertise to
ascertain the circumstances which, in their opinion, can be used in defense of their
interests. Since the forms of expertise are permanently diversified, it is difficult to
present their characteristics’.

Besides the right to propose the expertise carrying out, the parties have the right
to recommend an expert to participate in its performance. The expert must meet the
requirements of Article 88 of the Criminal Procedure Code. The application for the
recommendation of an expert is submitted to the prosecution body or court, entitled
to reject the request, specifying the circumstances of the experts’ incompatibility. If
the parties propose their own expert, the prosecution body or court may reject the
application unless there are circumstances under Article 89, paragraph 1, p.1-5 of
the Criminal Procedure Code.

Article 6 of the European Convention on Human Rights does not clearly men-
tion the rules applicable to expert testimonies. The text of paragraph 3, point d) Art.
6 refers to witnesses, not to experts. However, ECHR jurisprudence has developed
certain rules under the provisions of par. 1 and 3. The Court found that the right
to a fair trial does not suppose the obligation of national courts to appoint experts
at the defense’s requirement when the opinion of the expert appointed by the court
supports the findings of the prosecutor. However, the European Court does not
hesitate to apply Art. 6, para. 3, point d) in the same way as the application of the
expertise if the appearances objectively suggest that the expert has a role of prosecu-
tion witness. That institution has performed the following analysis: an expert may
be considered a witness if there are doubts about his/her neutrality.

These doubts must be objectively justified; the opinion of the accused may have
importance, but it is not a decisive one.

The role of the expert role in the process and the manner in which he fulfills his
duties are some crucial elements of particular importance. Doubts on the neutral-
ity and objectivity can be considered justified if criminal suspicion comes from the
expert who is also called an official expert®.

4 Dongoroz V. s.a. Explicatii teoretice ale codului de procedura penald roman. vol. I, Bucuresti:
Editura Lumina Lex, 1975, p. 289

5 Bocinet St. In legaturd ca actul prin care se dispune efectuarea expertizei in faza urmiririi
penale. In ,,Revista Romana de Drept’, nr. 4/1977. p.28

6 Niculescu O., Golubenco Gh. Expertiza judiciara: notiuni, continut, specific. Rev. ,,Legea si
viata’, 2009. nr.4. p. 50
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When the expert is considered to be the prosecution witness, it can be heard
during the trial, but only if in order to contest the experts’ conclusions the persons
cited by the defense in any role, are questioned under the same conditions as the
expert. When the people cited by the defense are not interrogated under the same
circumstances, the principle of equality of arms is violated. However, the breach
does not occur if the query has not been fully performed under the same conditions,
if the witnesses of defense had the opportunity to contest the expert’s findings by
means of the same arguments and methods. In other words, although the witnesses
of defense compared to expert of prosecution was in a disadvantage, the principle of
“equality of arms” was not broken if the inequality refers to the issues that are not
crucial in determining guiltiness or innocence of the suspect.

According to art. 143 of the Criminal Procedure Code the expertise is compul-
sory in some cases. Thus, in determining the cause of death, degree of severity and
the character of body injuries a forensic (medico-legal) expertise is carried out. The
expert competency does not include the issue whether it was murder or suicide, as
the expert only determines the cause of death and nature of injuries. It is not also
the subject of the expertise to include the determination of “distinctive cruelty” since
this phrase is not a medical term.

A case of murder can be examined without carrying out a forensic expertise
only when the body was not discovered and all possibilities of its discovery are out.
In such situations the case is disclosed on the basis of other evidences in the dossier,
if the fact of murder committing is confirmed.

To establish the ability of victims to have a sexual conduct forensic expertise
or a complex medical and psychological one is assigned. In case of application of
coercive medical measures to alcoholics and drug users (Article 103 of the Criminal
Code), the forensic conclusion act is required. If this act does not contain sufficient
data, a medical and psychiatric examination is assigned.

An autopsy is performed not only on the basis of the disposition of its carrying
out, but also according to the disposition to perform a medico-legal examination in
order to discover some signs that can serve as a basis to start criminal investigation
(art.140; art.144 Criminal Cod). In such situations, a forensic report is concluded; it
cannot substitute the medical one’.

To determine the mental state a psychiatric examination is carried out and here
knowledge in Psychology is useful.

The mental state of the suspect, the accused, the defendant being examined, the
character and the motive of the offence committed by the accused/the defendant are
analyzed as well as the behavior of the person during and after committing the crime.
It is also necessary to take into account some data characterizing the behavior of
the perpetrator before the crime, and those ones related to the diseases from which

7 Astarastoae V., Scripcaru Gh., Boisteanu P., Chirita V., Scripcaru C. Psihiatria judiciard. Bu-
curesti: editura Polirom, 2002. p. 24
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he suffered. In such situations, the expert may ask for different documents, medical
certificates, etc from medical institutions where the person was treated. In case of
necessity, for example, when there are data that the person gets tired quickly, his at-
tention is dispersed, has an unstable emotional state, and the person has reached the
retirement age, a complex psychiatric-psychological investigation is carried out.

Age expertise of the suspect, the accused, the defendant or the injured party is
performed by a doctor and a psychologist, being assigned not only when some certain
documents are absent or are doubtful, but if they are impossible to be obtained. In
finding the age it should be taken into consideration that, following the expertise,
the birthday is considered to be the last day of the year established by the expertise.
If the expert determines a maximum or minimum number of years, the birthday is
considered to be the last day of the year corresponding to the minimum number of
years. It is considered that the person has attained the age of 14, 16, 18 at midnight
of the day of birth, i.e. beginning with the next day at 00.00 A.M.

A forensic or psychiatric examination of the injured party and of the witness
is made without their consent in compulsory ambulatory conditions. It should be
noted that the prosecuting authority and the court must necessarily fix these people’s
attitude towards the expertise to be carried out and their acceptance or refusal to
undergo such an investigation. In case of refusal, the prosecution body and the court
has to establish its reasons, while the proper circumstances have to be mention in the
disposition. The examination of the injured party and of the witness without their
consent has to be made only when the other evidences do not reflect important cir-
cumstances of the case. The establishment of physical or mental condition of victims
and witnesses is made without the individuals’ consent only in cases where their
statements will be later exclusively or essentially released on the basis of judgments
in criminal case and other evidences are not available or are insufficient.

To establish physical and mental state of victims and witnesses it is necessary
to take into account the particularities of individual behavior, the conditions under
which the phenomenon was comprehended, information on the suffered diseases ,
data on individual development, memory capacity etc. The degree of psychological
injuries caused to the victim’s is determined by a psychiatric expertise.

Both the suspected, the accused or the defendant and the victim or witness
may be subjected to the expertise to determine the state of receptive organs if it is
necessary to verify the statements of these persons®.

In some cases a psychological investigation can be ordered to determine the
person’s mental state at time of the crime, i.e. whether he/she was prone to suicide.

Paragraph 6 of Article 143 of the Criminal Procedure Code lets the expertise
carrying out to the discretion of the prosecution body or the court. In this case, the

8 Svetlana Rijicova S. Expertiza psihologici judiciard in cadrul sistemului judiciar. In ,,Expertiza
judiciard in cauzele privind minorii,,/ Inst. de Reforme Penale; col. de aut.: Igor Dolea, Simion
Doras, Gheorghe Baciu,...- Chisindu: IRP, 2005. p. 118
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expertise is made only if by means other evidences the truth cannot be established,
such situations are common in practice. The expertise is considered a compulsory
one when it is necessary to determine if the given object refers to a firearm, if the
presented copy of the firearm can function; in case of the found pieces it is necessary
to determine whether they represent ammunition, radioactive elements, explosives,
poisons, etc. The expertise is also considered compulsory when it is necessary to
determine whether the presented material belongs to narcotic substances, or if the
examined plants refer to cultures containing narcotic substances. There also might
be other cases when the expertise may be considered an obligatory one.

Non-fulfillment of the obligatory expertise stipulated by the law stipulates is a
reason for quashing the sentence’.

At the expertise disposition an order of prosecution bodies or the court is giv-
en.

The disposition or the conclusion of making expertise consists of three parts:
introductory, descriptive and resolution. In the introduction the place and date of
the disposition, as well as the name of the person who compiled it are given. The
descriptive part contains a brief description of the case circumstances, this giving
the expert the possibility to decide, if it is necessary, to get acquainted with the
material of the case related to the subject matter of the expertise, justification for
expertise carrying out the and the domain of specialized knowledge necessary for
expertise. The resolution mentions the type of expertise, data, name and surname
of the expert or the name of the expertising institutions, issues forwarded to the
expert, the materials that are available to the expert are listed, including research
objects, samples for the comparative analysis, some materials from the criminal
dossier the expert will require (e.g. record from the scene of crime, photos, etc.). In
the disposition the place of these objects is also indicated (files are attached to the
dossier or found elsewhere), and form of objects’ sealing. The issues put before the
expert must not exceed the specialized knowledge of the person.

The expertise can be carried out only by a person designated for that purpose
in accordance with criminal law procedure. The acts on the results of departmental
control on certain circumstances, under the name of expertise (quality of goods,
etc.) and obtained at the request of the prosecution bodies and the court, are not
recognized as expert reports.

If some records of objects from the crime scene or other data are required, a
specialist can be consulted. However, the specialist does not carry out the investiga-
tion independently and does not substitute official expertise’s performance.

Legal expertise is usually done at the Institute of Scientific Research in the field
of Legal Expertise of the Ministry of Justice. Medico-legal expertise is carried out
at the Institute of forensic expertise, and the psychiatric one — at the subdivision
of Republican Hospital of Psychiatry. When an external expert (who does not work

9 Iftenie V., Dermengiu D. Medicina legala. Bucuresti: Ed C.H.Beck. 2009. p. 18
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at the expertising institution) is invited for carrying out the expertise, the criminal
prosecution body or court checks if the circumstances of the expert’s incompatibility
are not present as well as and his qualification (specialization, studies, etc.).

The disposition for the expertise is compulsory for the institutions or the per-
sons authorized to perform the expertise. Only in cases when the person does not
possess specialized knowledge or refers to certain aspects of incompatibility, he/she
has the right not to perform the expertise.

The expertise may be carried out for the parties’ account. The expertise for
the parties own account is done under the same conditions as the expertise for the
office. The appointed expert is given the list of issues proposed by the parties. The
criminal investigation body or the court is obliged to place at the expert’s disposal
all necessary objects and materials.

The arrangement of the expertise includes the choice of objects as the subject
of research and of samples for comparative analysis. The expert has no right to seek,
to determine and use the material by himself which are not given to him according
to the law. However, the expert has the right (with the permission of the prosecu-
tion body or court) to participate or assist in trial, to ask questions that refer to the
objects of expertise, particularly when the samples are collected.

When the expert is not provided with sufficient materials the nature of research
conducting becomes improbable, as there is the risk of the reliability of conclusions
to be questioned.

A particular importance is given to the acquaintance of the parties with the
expertised object. Acquaintance with the order or the disposition for expertise is
the right of parties which is realized as soon as possible. This is done in order the
parties to be able to comment on the issues put to the expert, to request the change
or the appointment of another expert recommended by the parties. If the order for
the expertise carrying out has been drawn up before the identification of the suspect
or the accused, it must be available to the person immediately after the offender
has acquired the status of the suspect or the accused, his rights being compulsory
announced. The advocate is entitled to be acquainted with the order once he is ap-
pointed as the defender in a certain case.

The person can use his/her right to submit the expert’s challenge when in order
or in the disposition a concrete expert is mentioned. This happens in cases when
an external expertise is made. Submitting the refusal, the person must be given the
opportunity to give reasons for his/her refusal, the reasons being included in the
minutes of the action preceding the expertise carrying out.

If the parties request the appointment of an expert recommended by them, the
applicant should substantiate the need for experts’ inclusion, and determine whether

10 Baciu Gh., Pddure A. Expertiza medico-legald a minorilor. In ,,Expertiza judiciari in cauzele
privind minorii®, Inst. de Reforme Penale; col. de aut.: Igor Dolea, Simion Doras, Gheorghe
Baciu,... Chisindu: IRP, 2005. p. 54
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it is the profile of the expert, these data being included in the minutes. Both the ex-
pert recommended by the parties and the appointed expert participate in expertise.
This expert (as the others) is warned on criminal liability for false conclusion that
it is under Article 312 of the Criminal Code.

Typically the requests for the amendment or addition to the issues must be upheld
if the suspected, the accused or the defender insists on its proper formulation, even if
it is wrong. It is also necessary to indicate the formulation developed by the parties,
indicating in the order/disposition that the formulation is proposed by them.

The participation of the suspect, the accused, or the defender or the injured
party in carrying out of an objective and comprehensive expertise facilitates the
compiling a comprehensive report. Their presence is useful if some types of exper-
tise as economic, merchandise, autotechnical etc is performed. There are no barriers
from the parties for the objective compilation of the report, as a rule, they should
be admitted. If the request for participation was rejected by the parties their written
explanations should be made available to the expert. These can be written by the
person who has applied or must be included in the minutes of the action preceding
expertise making.

The Parties are entitled to know the expertised report and as well as the notice of
failure to make the expertise. Having received the report, the prosecuting authority
or the court must submit it to the parties as quickly as possible. When the injured
party or witness has been the subject of an expertise, they also have the right to get
acquainted with the report of the expertise.

The deadline fixed by the prosecuting authority or the court is strict for the
expert. If the latter is unable to carry out the survey in a certain period, he must
inform the prosecution body or court, giving reasons for procrastination.

In conclusion we should mention that the expertise is made under the provisions
of the Criminal Procedure Code, unless other issues are provided by the law; foren-
sic (medico-legal) expertise represent the means of evidence by which the judicial
organs are notified about the specialists’ findings on certain circumstances for the
explanation of which special knowledge is required. The experts’ opinion is formed
based on the proper research of the case and the application of specialized data by
competent persons appointed by the judiciary bodies. The conclusion of the expertise
reflects a particular scientific statement confirmed by practice and, therefore, the
judicial bodies are presented the results of reasoning by which scientific laws are
applied to certain cases.
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LA PROTECTION DES MINEURS CONTRE
LES ACTES CRIMINELS DANS L'UNION EUROPEENNE

Violeta MELNIC, docteur es droit

La protection des mineurs contre les actes criminels dans I'Union européenne est déterminée
par une augmentation significative de la criminalité au cours des derniéres années en raison de
développement sociale et économique. L'évolution des réglements internationaux, régionaux et
nationaux a montré que l'internationalisation et la régionalisation des dispositions dans ce domaine
ont un impact positif en créant des mécanismes et des institutions spécialisés au niveau national,
et en établissant des mesures législatives a cet effet. Bien que la plupart des études doctrinales
et statistiques, et I'évolution conventionnelle des lois, des observations et recommandations des
organisations internationales et régionales soulignent l'importance de l'objectif prioritaire des
efforts visant a prévenir les actes criminels contre les mineurs, mais le progrés conventionnelles
et législatives, en particulier de 'Union européenne dans ce domaine est modeste et il ne satisfait
pas le nécessaire. Par conséquent, la tendance de réglementation complexe et polyvalente de
la protection des mineurs contre actes criminels impose aborder les problémes prioritaires par
rapport a leurs prévention par I'établissement d'une dimension plus profonde en la matiére au
niveau européen, qui aurait l'effet dunifier les dispositions des Etats membres.

Mots clés: traités internationaux, actes de 'Union Européenne, dispositions nationales, pro-
tection des mineurs.

PROTECTIA MINORILOR CONTRA ACTELOR CRIMINALE iN UNIUNEA EUROPEANA
Protectia minorilor contra actelor criminale in Uniunea Europeand este determinatd de
o crestere semnificativd a criminalitatii in ultimii ani, motivul fiind dezvoltirea sociald si
economicd. Evolutia reglementdrilor internationale, regionale si nationale a demonstrat cd
internationalizarea si regionalizarea dispozitiilor in acest domeniu au un impact pozitiv,
crednd mecanisme si institutii specializate la nivel national si stabilind mdsuri legislative cu
aceastd ocazie. Majoritatea studiilor doctrinale si statistice, precum si evolutia conventionald a
legilor, a observatiilor si a recomandadrilor din partea organizatiilor internationale i regionale
atentioneazd importanta obiectivului prioritar al eforturilor in scopul prevenirii actelor crimi-
nale contra minorilor, dar progresul la nivel conventional si legislativ, in special cel al Uniunii
Europene in acest domeniu este modest. Ca consecintd, tendinta de reglementare complexd
si polivalentd a protectiei minorilor contra actelor criminale impune abordarea problemelor
prioritare in raport cu prevenirea acestora prin stabilirea unei dimensiuni mai profunde in
materie la nivel european, care ar avea ca efect unificarea dispozitiilor statelor membre.
Cuvinte-cheie: tratate internationale, acte ale Uniunii Europene, dispozitii nationale, protectia
minorilor
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Le développement social et économique et a entrainé une augmentation im-
portante de la criminalité, a partir de laquelle les gens souffrent et en particulier les
enfants, les victimes de ces attentats.

Dans les conditions ou les crimes ont acquiert une expansion régionale, interna-
tionale, on atteste le besoin de réglementer les dispositions internationales, régionales
pour la protection des enfants, cependant leur développement n'est pas directement
proportionnelle a l'augmentation de la criminalité, qui a fait plus de victimes.

En outre, en dépit de la souveraineté de 1'Etat, la politique criminelle y compris
visant les mineurs, revient en grande partie aux réglementations nationales. Bien
que les régles internationales soient destinées a imposer certaines normes minimales
nécessaires pour protéger les mineurs contre les attaques criminelles. Cela aidera
a créer un plafond pour les garanties nécessaires pour la protection des mineurs
victimes ou des victimes potentielles.

Un role important au niveau européen revient au Conseil de 'Europe, qui, par
ses traités, ses recommandations et des résolutions est censé d’imposer des limites
réglementaires aux Etats membres.

Une influence plus modeste dans la protection pénale des mineurs est celui
de ['Union européenne, bien que ses objectifs et de buts communs favorisent non
seulement le développement économique, politique, culturel, mais aussi celui pénal,
et ce sont les mineurs qui souffrent. Ainsi il est nécessaire de discuter au niveau
communautaire certaines tendances plus progressistes pour la protection des mineurs,
en marquant des éléments unificateurs de la législation nationale qui garantisse la
protection des mineurs. Ils évitent également les différences de réglementation entre
les Etats membres et de fournissent un cadre approprié de protection des mineurs,
qui répondent aux exigences communautaires. Il est important que les normes de
I'UE sur la protection des mineurs dépassent celles de la communauté internationale
et du Conseil de I'Europe fait qui ferait exclure le conflit entre les normes applicables.
En outre, les garanties plus positives de 'UE assureront une législation approprié¢e
et efficace au niveau communautaire. Les régles deviendront obligatoires pour les
Etats membres en vertu du principe d'application immédiate, de la priorité du droit
communautaire sur les régles communautaires du droit national.

L'évolution des réglementations communautaires a exprimé un role positif dans
la hausse des dispositions et de leur force juridique dans le domaine des droits de
I'homme, y compris des mineurs. Le Traité de Lisbonne constitue un point important
a cet égard, tant par l'octroi du statut juridique a la Charte des droits fondamentaux,
comme pour le fait d’avoir offert un pouvoir de réglementation pénale a la Commis-
sion et au Conseil européen, et la possibilité de contester la violation des dispositions
communautaire dans le domaine des droits de 'homme et du droit pénal de la Cour
Européenne de la Justice. Le Traité de Lisbonne présent un énorme et prospére intérét
pour la protection des mineurs des tentatives criminelles, mais il reste a construire
les voies et les regles permettant d'assurer un avenir prospére pour les enfants au
niveau européen. Ceci peut étre réalisé par les reglements et directives communau-
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taires qui égalisent les législations des Etats membres, en assurant un niveau élevé
de protection des mineurs contre les attaques criminelles.

Actuellement, la plupart des traités internationaux, les documents du Conseil
de I'Europe, dans le cadre de la protection des victimes des attaques criminelles
souleve l'importance de la prévention du crime plutdt que de punir les coupables et
protéger les victimes.

La protection des mineurs contre les attaques criminelles est d'une importance
particuliére parce qu'ils sont l'avenir qui doit étre atteint et auquel on doit aspirer,
Clest par ce fait que nous devons offrir tout ce qui est de meilleur et bon pour eux.
Ainsi, la protection des mineurs contre les tentatives criminelles incluent différentes
dimensions et notamment d’incriminer les délits contre les enfants et d'établir des
sanctions pour les personnes reconnues coupables du crime, de réglementer des
circonstances aggravantes lorsque les victimes des infractions sont des mineurs, de
les réintégrer dans la société.

1. La protection des mineurs contre les attentats criminels
a l'échelle internationale

La protection des mineurs contre les attaques criminelles est caractérisée par la
prévention de la criminalité contre eux, protéger les victimes, punir les coupables de
crimes commis contre les enfants. Un systeme judiciaire efficace pour les mineurs
est celui qui sert a la protection des mineurs et de leurs familles, qui vise a instaurer
un dialogue avec les victimes et a rétablir 1'équilibre et I'harmonie dans le groupe
social en question, impliquant les victimes, les mineurs et leurs familles dans certains
proces qui soient sensibles a leur culture. Lobjectif est d’intégrer dans la société les
enfants, et de faire que la justice pour les mineurs soit réintégrantel.

Les interrogations des victimes portant des indicateurs de vulnérabilité et per-
mettant d'élaborer des mesures de protection. Limportance que la communauté
internationale attache a la question des droits des victimes, y compris des enfants
et a été concrétisée dans la Déclaration des principes fondamentaux de la justice,
relatives aux victimes de la criminalité et aux victimes de l'abus de pouvoir. La
déclaration élaborée a l'occasion du VIIe Congres pour la prévention des crimes le
traitement de la délinquance de I’Organisation des Nations Unies (Milan 1985) a
été adopté par la résolution 40/34 du 29/11/1985 de I'Assemblée générale de 'ONU.
Lart.1 de la déclaration définit la notion de victime en indiquant qu'il se réfere aux
«personnes qui, individuellement ou collectivement, ont subi un préjudice, a savoir
une a une souffrance physique ou morale, émotionnelle, une perte économique ou
une atteinte grave aux droits fondamentaux, en raison d'actions ou omissions violant
les lois pénales en vigueur dans un Etat membre, y compris ceux qui prescrivent des
abus criminels de pouvoir. Il recommande également aux Etats membres de créer et
de développer des fonds nationaux d'indemnisation pour les victimes, de ces fonds
il est nécessaire de prévoir une compensation partielle ou totale aux victimes. Les
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victimes mineures, qui, par leurs incapacités, I'inexpérience physique, faute d’expé-
rience sociale, la naiveté visant l'environnement, la capacité réduite de comprendre le
sens et les conséquences des comportements, sont soumis a des risques des violeurs,
voleurs, escrocs. Etre physiquement in évolués, naifs et inexpérimentés psycholo-
giquement, les enfants deviennent facilement des victimes, ils faisant partie d'une
catégorie de personnes a vulnérabilité augmentée et aux particularités spécifiques
psycho-comportementale dues a leur age. (Moisescu et Mursa, 2005)

La Déclaration universelle des droits de 'homme, le Pacte international relatif
aux droits civils et politiques, le Pacte relatif aux droits civils et politiques consacrent
les droits inhérents a l'existence humaine et au développement des enfants en matiere
de protection, de la vie, de la santé, de la liberté et du développement de 'enfant.

Ainsi, le Pacte international relatif aux droits civils et politiques du 16.12.1966prévoit
dans l'article 24, que tout enfant, sans discrimination fondée sur la race, la couleur, le
sexe, la langue, la religion, l'origine nationale ou sociale, la fortune ou la naissance,
a droit de la part de sa famille, de la société et de ' Etat aux soins exigés par le statut
de mineur. Ces mesures de protection incluront, cest selon, des procédures efficaces
pour la mise en place des programmes sociaux visant a fournir un soutien nécessaire
aux enfants et a ceux a qui ces enfants ont été confiés, ainsi que d'autres formes de
prévention et d'identification, de rapport, de renvoi, d’instruction et d’enquéte des
cas de maltraitance des enfants et inclura également, conformément aux dispositions,
des procédures d'intervention judiciaire. De méme, la Convention de 'OIT Nr. 182
concernant l'interdiction et certaines mesures immédiates a prendre pour éliminer
les pires formes de travail des enfants, exige aux Etats parties & adopter des sanc-
tions pénales ou d'autres mesures contre les cas de prostitution et de pornographie
impliquant des enfants. En outre, en vertu de la dite Convention, les pires formes de
travail des enfants sont les formes d'esclavage, travail forcé ou obligatoire, l'utilisation
ou la sollicitation d'un enfant pour la prostitution, les activités illicites, en particulier
la production de drogues et leur trafic.

La Déclaration des droits de l'enfant consacre 1'égalité de traitement pour tous
les enfants et 'interdiction de la discrimination. De méme, le principe nr. 9 établit
que l'enfant sera protégé contre la négligence, de cruauté et l'exploitation, ne sera
pas l'objet d'aucune forme de trafic.

La Convention internationale relative aux droits de l'enfant du 20/11/1989
fait obligation aux Etats parties a assurer une protection nécessaire a I'enfant. La
Convention met 1'accent sur une approche holistique des droits de l'enfant qui sont
indivisibles et liés les uns aux autres. Ceci a des implications importantes pour la
protection des mineurs victimes de la délinquance, car tous les droits des enfants
doivent étre considérés dans le systéme de la justice pénale. Dans ce contexte, il
convient de noter que l'art. 3 de la Convention de I'Organisation des Nations Unies
relative aux droits de l'enfant prévoit que dans toutes les actions concernant les
enfants, qu'ils soient accomplis par des institutions publiques ou privées de protec-
tion sociale par les tribunaux ou par les autorités administratives ou des organes
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législatifs, 1'intérét de l'enfant doit étre considérée comme une priorité d'assurer a
I'enfant une protection adéquate par le droit pénal. L'article 39 dispose que les Etats
prennent des mesures législatives, administratives, sociales et éducatives appro-
priées pour protéger les enfants contre toutes les formes de violence, de blessures
ou d'abus physique ou mental, d'abandon ou de négligence, de mauvais traitements
ou d'exploitation, y compris la violence sexuelle, lorsque les deux parents sont en
charge, ou l'un d'eux, par son représentant légal, ou par les représentants, ou par
toute personne chargée. L'article 32 de la Convention reconnait le droit de l'enfant
d'étre protégé contre l'exploitation économique et la participation a des travaux qui
impliquent des risques ou qui empécherait a I'éducation ou nuisent la santé physi-
que, mental, spirituel, moral ou social. "En plus, l'art. 35 de la Convention prévoit
que les Etats Parties prennent toutes les mesures appropriées sur le plan national,
la bilatéral et multilatéral pour empécher I'enlevement et le traitement des enfants
pour tout fin et sous toute forme. L'article 36 de la Convention prévoit que les Etats
Parties protégent l'enfant contre toutes autres formes d'exploitation préjudiciables
a tout aspect de son bien-étre. En outre, l'art. 39 prévoit que les Etats prennent les
mesures appropriées pour promouvoir la réadaptation physique et psychologique
et la réinsertion sociale de tout enfant victime de toute forme de négligence, d'ex-
ploitation ou d'abus, de torture ou de toute autre forme de peines ou traitements
cruels, inhumains ou dégradants. Cette réadaptation et cette réinsertion se déroulent
dans des conditions qui favorisent la santé, le respect de la personne et la dignité
de l'enfant. L'article 19 de la Convention relative aux droits de I'enfant prévoit que
les Etats parties prennent des mesures pour protéger les enfants contre toutes les
formes de violence, de blessures ou d'abus physique ou mentale, d'abandon ou de
mauvais traitements, de négligence ou d'exploitation y compris la violence sexuelle,
tant qu’ils se trouvent en charge des parents ou l'un d'eux, leur représentant légal
ou représentants ou toute personne chargée.

Ces mesures de protection incluront, c’est selon, des procédures efficaces pour la
mise en place des programmes sociaux visant a fournir un soutien aux enfants et a ceux
qui ils ont été confiés, et d'autres formes de prévention et d'identification, de rapport,
de renvoi, d’enquéte, de traitement et de poursuites en cas de maltraitance.

La Convention de I'Organisation des Nations Unies contre la torture et autres peines
ou traitements cruels, inhumains ou dégradants, dans I'art. 2 prévoit que chaque Etat
partie prend les mesures législatives, administratives et judiciaires et d'autres mesures
efficaces pour prévenir les actes de torture commis sur son territoire. L'article 14 de
la dite Convention prévoit que chaque Etat afin de garantir aux victimes des actes de
torture la réparation et le droit d'étre remboursées de facon équitable et appropriée,
y compris par la réadaptation au maximum possible. Conformément a l'article 3 du
Protocole facultatif a la Convention contre la torture et autres peines ou traitements
cruels, inhumains ou dégradants, on prévoit que chaque Etat nomme, soutient au
niveau national un ou plusieurs organes dassistance afin de prévenir la torture et
autres formes de traitements cruels, inhumains ou dégradants.
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Malgré la réglementation internationale, le mineur peut faire l'objet de mau-
vais traitements, étre battu par ses parents ou étre négligé par eux, fait qui le met
en danger. Pire encore, beaucoup de ces cas ne soient pas connus et entraine des
souffrances énormes mineur. Par conséquent, selon des régles internationales, il
existe une nécessité des mesures nationales efficaces pour assurer la bonne vie et le
développement de l'enfant.

2. La protection des mineurs victimes des attaques criminelles
dans les documents du Conseil de l'Europe

Le Conseil de I'Europe a adopté plusieurs conventions, résolutions et recomman-
dations visant la protection des mineurs contre les attaques criminelles. Le plus célebre
de toutes est la Convention sur les droits de 'homme et les libertés fondamentales,
adoptée a Rome en Novembre 1950, qui prévoit une protection adéquate des droits
inhérents au développement de l'enfant et de l'existence humaine, reconnus et garantis
aux Etats membres par la Cour Européenne des Droits de 'Homme, jurisprudence
qui est contraignante pour les Etats membres.

La Convention garantit que les principaux droits de ’homme, concernant les
droits et la protection des enfants victimes, ainsi le droit a la vie, a un proces équi-
table, le droit au respect de la vie privée et familiale, a la liberté de l'expression et
Iinterdiction de la torture. Assurer la protection de la Convention européenne des
droits de 'homme est considéré comme le modele le plus élaboré de la protection
judiciaire des droits de 'homme en tant que politique publique reliant la sécurité
publique a un juge européen de compétence obligatoire, ce qui donne aux personnes
une protection unique dans le monde (Sudre, 2006). Bien que la Convention euro-
péenne des droits de 'homme et ses protocoles ne se rapportent pas directement a
la protection des enfants, celle-ci révéle dans la jurisprudence de la Cour que met
en lumiere les aspects de leur vulnérabilité qui sont motivés dans ses décisions.

Ainsi, dans une de ses premiéres décisions la CEDH a estimé que le minimum
qui peut étre considéré comme un traitement dégradant est d’appliquer une sanction
consistant en trois coups des chassure par-dessus son short a un éléve. (Arrét CEDH
25 Mars 1993, Costello-Roberts c. Royaume-Uni). La Cour a considéré que la sanction
de flagellation a un caractére avilissement, tandis que la sentence a été rendue par
un tribunal de I'ille de Man et confirmée par la Cour supréme contre un jeune de
16 ans, la peine est de recevoir trois coups de baton au poste de police local dans la
présence d'un médecin et du pere, le jeune devait donner le pantalon et la linge, puis
se pencher sur une table pour recevoir les gréves. Malgré le caractére confidentiel
de la peine (deux personnes: le médecin et le pére de la victime), la Cour a trouvé
ce coup dur, a un caractere avilissant pour celui qui I'a regu, c’est pourquoi, depuis
qu’il est prévu dans l'arsenal répressif juridique dans 1'ile de Man, sera considéré
comme un chatiment dégradant. (Decision CEDH, Tyrer c. Royaume-Uni du 25 avril
1978). Toutefois, la Commission a considéré cela en tant que traitement dégradant,
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d’appliquer la peine a un éleve de 16 ans, dans une école anglaise par une personne
dans la présence d'une autre personne, ¢’était un coup visible pendant plusieurs jours.
(Arrét CEDH, Warwick c. Royaume-Uni du 18 Juillet, 1996).

Selon la jurisprudence de la CEDH les violations les plus récentes de la Conven-
tion se réfeérent a l'art. 6, 8 et 10.

Dans l'affaire Dinu C. Roumanie en France, Roumanie et France, 4 novembre
2008 le manque de diligence des autorités compétentes pour assister la requérante
dans l'exécution des décisions internes définitives fixant une pension alimentaire pour
son fils contre son ex-époux a été considérée violation de | art. 6 § 1 CEDH. Dans
| affaire Adam c. Allemagne, 4 décembre 2008 : «Durée de procédure concernant
le droit de visite en Allemagne» durée de la procédure concernant le droit de visite
du pere a I’égard de son fils né hors mariage et durée de la procédure concernant le
droit de visite des grands-parents paternels a I’égard de leur petit-fils sont considérées
violation de l art. 6 § 1 CEDH.

Dans l'affaire Clemeno et autres c. Italie, 21 octobre 2008 on prévoit que 1 ab-
sence de contacts entre la fillette et sa famille pendant la période de prise en charge
de l'enfant et la décision des juridictions internes de déclarer la fillette adoptable
constituée une violation en esprit de 1'art. 8 CEDH.

Dans l'affaire Carlson c. Suisse, 6 novembre 2008 absence de célérité dans la
mise en ceuvre du retour de I'enfant a son lieu de résidence habituel, chez son pére,
aux Etats-Unis est considérée comme violation de 1'art. 8 CEDH.

Dans l'affaire Jucius et Juciuviené c. Lituanie, 25 novembre 2008 procédure
d’octroi de la garde des deux nieces orphelines des requérants aux grands-parents
de ces derniéres, la Cour a arrété qu’ il y a de violation de 1 art. 8 CEDH.

Dans l'affaire K.U. c. Finlande, 2 décembre 2008 impossibilité pour un mineur
de poursuivre la personne qui a mis une publicité de nature sexuelle sur un site
de rencontres au nom du mineur et a I'insu de ce dernier, en raison du refus de
divulgation de I'identité de cette personne sur la base de la législation nationale est
considérée violation en lumiére de 1 art. 8 CEDH.

Dans l'affaire Savigny c. Ukraine, 18 décembre 2008 le placement des enfants
des requérants en raison de leur incapacité de leur garantir des conditions de vie
adéquates a constitué la violation de l'art. 8 CEDH.

Dans 1'affaire Todorova c. Italie, 13 janvier 2009 la décision des juridictions
internes de déclarer des jumeaux nouveau-nés, enfants de la requérante, adoptables
sans s'assurer que le consentement donné par cette derniere a 'abandon de ses
enfants avait été éclairé et entouré de garanties adéquates a été considérée comme
violation de l'art. 8 CEDH.

Dans l'affaire Errico c. Italie, 24 février 2009 «Placement d’enfants a ’assistance
publique en Italie» retards dans la procédure pénale contre le requérant prolongeant la
séparation de ce dernier d’avec sa fille constituée une violation de | art. 8 CEDH.

Juppala c. Finlande, 2 décembre 2008 condamnation de la requérante pour
diffamation en raison du fait queelle a honnétement exprimé au médecin de son
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petit-fils son impression que ce dernier était maltraité par son peére est considérée
violation de l’art. 10 CEDH.

Par conséquent, selon le cas, les Etats continuent a fournir de garanties insuffi-
santes des droits des enfants, en particulier l'interdiction de la torture, le droit a un
proces équitable, droit au respect de la vie privée et familiale. A cet égard, le Conseil
de I'Europe a adopté la Convention sur l'exercice des droits de I'enfant par laquelle est
établi aux Etats parties de donner aux enfants la possibilité de recevoir des informations
pertinentes, d'exprimer leur opinion, d'étre informés des conséquences éventuelles de
toute décision. La Convention européenne sur I'adoption stipule que pour l'adoption
de I'enfant, on requiert son consentement concernant le projet d'adoption.

La Charte sociale révisée de 1 Juillet 1999 prévoit que les enfants et les ado-
lescents ont droit & une protection spéciale contre les dangers physiques et moraux
auxquels ils sont exposés.

La Convention sur la Cybercriminalité du 23 Février 2001 prévoit que chaque
partie doit adopter des normes visant des infractions de pornographie enfantine,
sa diffusion par un systéme informatique, l'offre ou la mise a la disposition par un
systeme informatique, la distribution, d'achat pour soi-méme ou pour d’autres per-
sonnes de la pornographie impliquant des enfants, la possession ou le stockage de la
pornographie enfantine dans un systéme informatique. La Convention du Conseil
des ministres sur la protection des enfants contre l'exploitation et les abus sexuels
de 2007 dans l'art.23 prévoit que les Etats prennent les mesures nécessaires pour
réglementer dans l'infraction, comme circonstances aggravantes, dans la détermi-
nation de la peine, les faits suivants- la menace grave a la santé physique et mentale
de la victime, l'infraction est accompagnée ou précédée d'un acte de torture ou de
violences graves, le crime a été commis contre des victimes particuliérement vul-
nérables, le crime a été commis par un membre de la famille, une personne qui vit
avec les enfants ou une personne ayant autorité, le crime a été commis par plusieurs
personnes qui ont agi de concert, le crime a une organisation criminelle, 'auteur a
été condamné pour des actes pareils. En outre, 'article 22 de la Convention prévoit
que les Etats doivent réglementer la corruption des enfants dans 'infraction pénale
intentionnelle, de les faire assister a des fins sexuels, sans méme participer a des abus
ou des activités sexuelles.

3. La protection des mineurs contre les attaques criminelles
dans l'Union Européenne

Les mineurs doivent étre prioritairement protégés, cela font révéler les docu-
ments internationaux, régionaux et nationaux des Etats membres de I'UE. Le régime
juridique de protection des mineurs dans 1'Union Européenne se caractérise par les
traités communautaires, la réglementation internationale et du Conseil de I'Europe,
qui ont été inclus dans l'acquis européen, les réglements, les directives, les décisions-
cadres et les résolutions, les deux dernieres ayant une force juridique inferieure.
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Conformément a l'art.6 du TUE, 'Union Européenne est fondée sur des principes
de la démocratie, du respect des droits de I'homme et des libertés fondamentales,
résultant de la Convention internationale sur les droits de 'homme et des libertés
fondamentales et les traditions constitutionnelles communes aux Etats membres. Le
rapprochement des dispositions législatives, réglementaires et administratives des Etats
membres en matiére pénale est indispensable pour mettre en ceuvre une politique de
'Union Européenne, on peut établir des regles minimales relatives a la définition des
infractions et des sanctions dans ce domainel. Par conséquent, le Parlement européen
et le Conseil peut établir des mesures pour encourager les mesures de prévention du
crime, a l'exclusion de toute harmonisation des actes juridiques des Ftats membres. Le
traité sur la Communauté européenne prévoit, dans le titre 6, la Justice et les Affaires
de I'Intérieur. Larticle K. 1 (article 29 du TUE d’Amsterdam) prévoit que, dans le
but de réaliser les objectives de I'Union les Etats membres considérent les domaines
suivants comme des questions d'intérét commun: la coopération en matiére pénale
et de la police en vue de la prévention et de la lutte contre le terrorisme, le trafic
illicite des médicaments et d’autres formes graves de criminalité internationale. En
vertu du nouvel art. 29 du traité UE l'objectif de 1'Union est d'offrir aux citoyens un
niveau élevé de protection dans le domaine de la liberté, de la sécurité et de la justice
... Cet objectif est atteint par la prévention de la criminalité, organisée ou autre, et la
lutte contre ce phénomeéne, notamment le terrorisme, le trafic des étres humains et
les crimes contre les enfants, la coopération plus étroite en particulier entre la police
et les autorités judiciaires, par le rapprochement des régles du droit pénal.

Le Traité de Lisbonne prévoit dans 1'art.69. Paragraphe D. (2), que le Parlement
européen et le Conseil, émettant par des directives en vertu de la procédure légis-
lative ordinaire, peuvent établir des regles minimales en matiere pénale. Ces régles
tiennent compte des différences dans les traditions et les systémes juridiques des Etats
membres en ce qui concerne les droits des victimes des actes criminels. En outre,
l'art.69 B du traité stipule que les directives du Parlement européen et du Conseil, en
vertu de la procédure législative ordinaire, établissent des regles minimales relatives
a la définition des infractions et des sanctions dans des domaines de la criminalité
particulierement grave ayant une dimension transfrontiére résultant du caractére
ou des incidences de ces infractions ou de la nécessité particuliere de lutter contre
ce phénomeéne a partir d'une base commune. Parmi ces domaines de criminalité
sont: le terrorisme, le trafic des étres humains et l'exploitation sexuelle des femmes
et des enfants, le trafic illicite des drogues, le trafic d'armes, la cybercriminalité et
la criminalité organisée Le Traité de Lisbonne a apporté deux innovations fonda-
mentales en matiére des droits de 'homme et des droits de 1'enfant en particulier, a
savoir l'octroi d'un statut juridique a la Charte fondamentale des droits de ’homme
et la réglementation des relations de I'UE avec la CEDH. Ainsi, alors que I'UE va
adhérer a la CEDH, les actes communautaires sur les droits de 'homme, apreés avoir
été contestés dans la Cour Européenne de Justice peut faire appel a la CEDH. En
outre, le traité de Lisbonne donne a la Cour Européenne de Justice la compétence
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d’examiner les recours des actes communautaires de droit pénal et de 'homme ainsi
que les droits des enfants. La réglementation actuelle de I'UE sur la protection des
mineurs contre les tentatives criminelles sont de nature générale et d'établissent
certaines regles minimales a cet égard. Ainsi, la Charte des droits fondamentaux de
I’Union Européenne prévoit que les enfants ont le droit a la protection et aux soins
nécessaires a leur bien-étre. Ils peuvent exprimer librement leurs opinions. Leurs
opinions seront prises en compte dans les questions qui les concernent en fonction
de leur 4ge et de leur maturité. Dans toutes les décisions concernant les enfants,
menées par les pouvoirs publics ou les institutions privées, les intéréts des enfants
devraient avoir la priorité. Il existe également des documents communautaires sur
la protection des droits des mineurs victimes d'actes criminels, sans viser ceux 1é-
gislatifs. A cet égard, il convient de noter la résolution du Parlement européen sur
la protection des enfants et de leurs droits, qui stipule que les droits des enfants
doivent étre une priorité pour I'UE, condamner sans réserve toutes les formes de
violence sexuelle des enfants. Ainsi, la résolution du Conseil sur la contribution de
la société civile a la recherche des enfants disparus ou sexuellement exploités nr.
2001 / C 283/01 devrait favoriser la collaboration entre les autorités et la société ci-
vile grace a la transmission mutuelle des informations nécessaire dans la recherche
des enfants disparus et sexuellement exploités. La décision du Conseil portant sur
l'application du Réglement (CE) Nr. 168/2007 Agence des droits fondamentaux de
I'Union européenne, a été investie dans le domaine thématique de la protection des
enfants et de leurs droits. La réglementation actuelle de I'UE n’est pas suffisante pour
répondre aux exigences rigoureuses de la protection des mineurs contre les tentatives
criminelles au niveau communautaire.

4. Protection des mineurs contre les attaques criminelles
dans les pays européens

Assurer la protection des mineurs contre les attaques criminelles devrait étre
plus efficace dans la législation pénale nationale fondée sur les dispositions inter-
nationales et régionales. Les crimes contre les mineurs sont considérés comme des
crimes avec un plus haut degré de danger social et punis plus sévérement. Bien que
tous les instruments internationaux et régionaux donnent la priorité a la prévention
des crimes contre les enfants plutét qua leurs peines, cependant, au niveau national
il en a des lacunes, fait du a la législation pénale tardive ou a I'absence de mécanisme
visant la protection des enfants contre des attaques criminelles.

La plupart des pays européens incriminent les infractions de meurtre, de viol,
d’infanticide, d'avortement, des mauvais traitements causés a l'enfant, d'abandon des
enfants, de la corruption sexuelle et la pornographie impliquant des enfants. Toutefois,
le texte de ces documents varie d'un Etat, ainsi que l'instauration de sanctions. Plus
sérieux est le fait que certains actes sociaux dangereux pour les enfants n'ont pas
de couverture pénale dans certains Etats et qui sont tolérés, comme par exemple la
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diffusion de la pédopornographie et sa diffusion est possible sur I'Internet, y compris
les Etats qui la criminalisent. Ainsi, des images d'actes sexuels avec des mineurs sont
considérées légales en Suisse et est punissable par le droit pénal en France, Angleterre,
Etats-Unis, en Belgique. A cet égard, il est nécessaire de réglementer des normes
communes qui interdisent la diffusion de telles images.

Un autre aspect négatif est que l'art. 6 de la CEDH exige le droit a un proces
équitable impliquant des délinquants victimes dans les proces judiciaires. Les proces
des mineurs ont un effet négatif sur eux. Dans de nombreux pays européens, il existe
des tribunaux spéciaux pour les mineurs dotés d'un personnel qualifié qui remplit les
conditions requises pour les mineurs. En outre, 'absence du représentant spécial pour
les enfants, des avocats spécialisés, le psychologue et lenseignant présents lors des procé-
dures judiciaires sont des personnes étrangeres pour les mineurs, fait qui est intimidant.
Il'y a des juridictions pour les mineurs en Angleterre, France, Espagne, Portugal, Italie,
Autriche, Belgique, mais en Roumanie il n'y a pas de tribunaux spéciaux pour les mi-
neurs et des juges spécialisés. En Moldova il n'y a pas également de tribunaux spéciaux
pour les mineurs ou des sections spéciales a cet égard. Il serait également souhaitable
d'établir des normes communes pour la protection des victimes des infractions. Dans
certains pays, en France, par exemple, la victime d'un délit recoit dans de nombreux
cas, une compensation automatique de 1'état avant le début de toute procédure.

En Roumanie et en Moldavie dans les procédures visant le rapport délinquant-
victime, l'accent est mis principalement sur celui qui commet l'acte et beaucoup moins
sur celui qui subit les effets directs de 'infraction. Toutefois, dans le Code de procé-
dure pénale et le Code pénal roumain il n’y a pas de réglementation spécifique pour
la protection, respectivement pour le traitement procédural des mineurs-victimes de
divers actes antisociaux. On n’a pas de réglementation visant une maniere distincte
de procédure d'audition de l'enfant victime et il n'y a pas d'institutions capables de
le protéger, en particulier, les intéréts qui sont traités a égalité avec les besoins des
adultes. Il existe cependant un certain nombre d'actes qui sont incriminés comme
des crimes et qui ont en tant que sujet passif le mineur. Ainsi, la réglementation
des normes communes au niveau communautaire permettra l'unification des regles
nationales et de fournir des standards communs pour leur protection.
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THE MATERIAL ELEMENT OF CRIME OF DRIVING

A VEHICLE BEING IN ACUTE ALCOHOL INTOXICATION
OR IN INTOXICATION CAUSED BY NARCOTIC,
PSYCHOTROPIC AND/OR OTHER SUBSTANCES

WITH SIMILAR EFFECTS

Vitalie BUDECI, post-graduate student, senior lecturer of Law

Road safety is a sine qua non for achieving socio-economic function of the road traffic. Proper i
accomplishment of the important tasks of economic and social obligations involving road
transport requires as a crucial condition, the existence of maximum security arrangements
on the road. Only in such conditions road traffic can be economically and socially efficient
and may make an increased contribution to the progress of a country.

Keywords: road safety, road traffic, driving, vehicle, acute alcohol intoxication, blood alcohol
content, breath alcohol concentration.

Securitatea rutierd reprezintd o conditie sine-qua-non pentru realizarea functiei socio-economice
a traficului rutier. Realizarea corespunzdtoare a principalelor sarcini ce decurg din obligatiile
economice si sociale care implicd transportul rutier impune ca o conditie esentiald, existenta
unor mecanisme de securitate maximd pe drum. Numai in astfel de conditii ale traficului
rutier, acesta poate fi eficient din punct de vedere economic si social si poate aduce o contributie
sporitd la progresul unei tdri.

Keywords: securitate rutierd, trafic rutier, conducere, intoxicatie alcoolicd, alcool.

The objective side of the crime specified in par.(1), art. 264' of the Criminal
Code of the Republic of Moldova (further — Crim.C. R.M.) is expressed in the
prejudicial act that consists in the action of driving a vehicle by a person being in
acute alcohol intoxication or in intoxication caused by narcotic, psychotropic, and/or
other substances with similar effects. So, essentially, the prejudicial act is expressed
in action of driving a vehicle in illicit conditions. In the case of reviewed crime, the
illegal character of driving results from non-observance of the obligation, that driver
of vehicle has, to avoid the acute alcohol intoxication or in intoxication caused by
narcotic, psychotropic, and/or other substances with similar effects.

Driving a vehicle is that technically operation by which a person sets a vehicle
going and controls it according to her aims. So, is movement of the vehicle, its being
in motion. As long as the vehicle is not started, can’t be spoken about its driving. At
the same time, the covered distance during driving is irrelevant for the existence of
the crime stipulated in par.(1), art. 264' Crim.C. RM".

1 Barbaneagrd A. s. a. Codul penal al Republicii Moldova. Comentariu. Chisinau: Centrul de
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Must be retained the activity of driving, when the driver was found during he
was stopping the vehicle, but from the administrated evidences results certainly that
before to be stopped he was driving in that conditions. The control and handle of
a vehicle impelled by hand in order to start the engine also consists an activity of
driving. Also, in the situation of towing, in order to start the engine, that who is at
steering wheel of the trailed vehicle effectuates an activity of driving. The control
of a vehicle during its movement on a road, acclivous, by virtue of inertness, not
through mechanical propulsion, is considered driving.

The essential requirement for completing the prejudicial act crime stipulated in
par.(1), art.264' Crim.C. R.M.,, is that during driving the vehicle, the person has to
be in acute alcohol intoxication or in intoxication caused by narcotic, psychotropic,
and/or other substances with similar effects.

Therefore, it’s not sufficient that person consumed the nominated substances in
par.(1), art.264' Crim.C. R.M,, either be under their influence. The necessary condition
is person to be in acute intoxication (on the supposition of alcohol intoxication) or
in intoxication (on the supposition of intoxication caused by narcotic, psychotropic,
and/or other substances with similar effects).

The concept of “intoxication” and “acute intoxication” are judicial concepts that
have normative support in the text of criminal law. Concrete, according to the par.
(1), art.264' Crim.C. R.M., “intoxication” means the condition of psychological and
functional disorder supervened after consuming of alcohol, narcotic, psychotropic,
and/or other substances with similar effects. We accentuate that for interpret the
provisions of par.(1), art.264' Crim.C. R.M. (as of another norms of criminal law),
this legislative definition has priority, in comparison with another definitions of
“intoxication” from other official sources, that may have some discrepancies:

— The definition of concept “intoxication” from the Regulation on way of alcohol
testing and medical examination for establish the condition of intoxication
and its nature, approved by Government of the Republic of Moldova Deci-
sion nr.296 from 16.04.2009: condition supervened after consuming alcohol,
drugs and/or other substances that cause intoxication and have consequence
the psychological and functional disorder of organism?

— The definition of concept “intoxication” from Plenum Decision nr.20/1999:
condition supervened after consuming alcohol, as well as using drugs, toxic
substances and other substances that cause haze, which has consequence the
formation of an unusual psychological and functional condition’.

Drept al Avocatilor, 2003. p.126

2 Regulamentul privind modul de testare alcoolscopici si examinare medicald pentru stabili-
rea stdrii de ebrietate si naturii ei, aprobat prin HG nr.296 din 16.04.2009//MO nr. 80-81 din
24.04.2009.

3 Hotararea Plenului CSJ despre practica judiciara cu privire la aplicarea legislatiei in cadrul
examindrii cauzelor penale referitor la incilcarea regulilor de securitate a circulatiei si de
exploatare a mijloacelor de transport nr.20 din 08.07.1999.
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Beyond these discrepancies (are more formal), we have to recognize that these two
subsidiary definitions help us, through the systematic interpretation, to understand
the meaning of the collocation “other substances with similar effects”. We conclude
that this collocation refers to other substances that alcohol (alcoholic beverages),
than narcotic substances and psychotropic substances®.

We consider that these other substances are: narcotic or psychotropic substances
analogues; drugs (others than narcotic and psychotropic substances); toxic substances;
substances with strong effect. About the last two categories of substances, is needed to
precise that they must cause intoxication. It’s not relevant what substances consumed
the offender (or the substances administrated to the offender). Is relevant that the
respective substances caused him intoxication.

As has been stated above, on the supposition of alcohol intoxication ( alcoholic
beverages), it’s not important only the presence of intoxication. In order to make dif-
ference between crime contraventions, the degree of intoxication has importance. So,
it is applied criminal liability, according to the par.(1), art.264' Crim.C. R.M., in the
case of driving the vehicle by a person in acute intoxication. On the other side, it is
applied the contraventional liability according to the par.(l), art.233 of Contravention
Code of the R.M., adopted by the Parliament of the RM on 24.10.2008, in the case
of driving the vehicle in alcohol intoxication that exceeds the maximal admissible
degree established by Government, if the act is not crime.

Appropriately, in par.(1) and (2) art.134 Crim.C. R.M. are formulated the defi-
nition of concepts “minimal alcohol intoxication” (that proves its significance in the
case of contraventional liability) and “acute alcohol intoxication” (that proves its
significance in the case of criminal liability).

In concreto, acording to in par.(2) art.134" Crim.C. R.M. “minimal alcohol in-
toxication” means person’s condition that has blood alcohol content from 0,3 to 0,8
g/l and the breath alcohol concentration from 0,15 to 0,4 mg/l. At the same time, ac-
cording to par.(3) art.134*? Crim.C. R.M., “acute alcohol intoxication” means person’s
condition that has blood alcohol content 0,8 g/l and more, and the breath alcohol
concentration 0,4 mg/l and more.

Conjunction “and” from both definitions shows that must be cumulative reas-
sembled the condition of blood alcohol content and the condition of breath alcohol
concentration. Therefore will be applied contravetional liability, and not criminal
liability, if, for example, the offender’s blood alcohol content is 0,9 g/1, but of breath
alcohol concentration is 0,3 mg/l. The same solution is required, if, for example, the
offender’s blood alcohol content is 0,7 g/1, but of breath alcohol concentration is 0,5
mg/l. Any other interpretation will be extensive derogator to the offender. Accord-
ingly, it will be in contradiction with the rule fixed in par.(2) art.3 Crim.C. R.M.?

4 JDxekebaes Y.C., Baiicbepr JI.M., Cymakosa P.H. Coyuactue B mpecryrieHun. Anma Ara:
Hayka, 1981. P.112

5 Bacunpes A.H. CoBetckoe yromosHoe mpaBo: Yactb ocobennas. — Mocksa: HOpug. mur,
1957. p. 116
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The nominated interpretation has its basis in the literature of speciality. These
two conditions, the condition of alcohol imbibition that exceeds the legal limit and
the condition of intoxication, are not necessarily equivalent. There are cases when
the driver of vehicle has blood alcohol contest less than 1%o , but the driver doesn’t
have the symptoms of this condition. The active subject has to realize the alternative
requirement, to have in blood, at the date of committing the material element, an
alcohol imbibition that exceeds the legal limit (0,8 g/l pure alcohol in blood), or to
be at the same moment in intoxication.

In contrast with the romanian criminal law, in autochthonous criminal law
the concept of blood alcohol imbibition and intoxication are not at the same level.
Consequently, according to the romanian criminal law, are sanctioned not only
the drivers of vehicles with alcohol imbibition degree that exceeds the legal limit,
but those who were in intoxication at the steering wheel of the vehicle, without the
possibility to determine their alcohol imbibition degree. In this last situation, the
probation of offender’s intoxication is effectuated on the base of clinical diagnosis,
namely proving the way of behavior, attitude, orientation capacity in time and space,
memory, safety of hand gestures, pupil state etc.

In the autochthonous criminal law the concept is qualitative different. Or, from
art.134"? Crim.C. R.M. results that can be attested the intoxication when the condition
of blood alcohol content followed by the condition of breath alcohol concentration.
Of course, on the base of clinical diagnosis can’t be established with mathematic
precision neither blood alcohol content, nor breath alcohol concentration.

We consider that the cumulative approach of that two conditions of the autoch-
thon legislator is justified, approach required for a more conclusive offender’s guilt.
The use of breath for quantitative determines of alcohol concentration has difficulties
in term of probation due to more aspects.

The results obtained with this method of determination can be not cogent, be-
cause the alveolar air proportion of breath is variable in depending on profundity
of expiration (being on a par 2/3) or on individual physiological factors of tested
subject, and the changes of ventilation and temperature also make heavy a correct
appreciation. The specialty studies showed that although the electro-chemical deter-
mination of breath alcohol concentration represents an useful method to determine
an alcohol intoxication, the results of determination represent a range of uncertainty
around the values of 0,99-1,40%0°.

The alcohol test is effectuated by authorized persons for this purpose ( police of-
ficers, medical workers, inspector of “Sobering Control” and others), instructed in the
established way and respecting the sanitary-epidemiological normative in force’.

6 Ungureanu A., Ciopraga A. Dispozitii penale din legi speciale romane. Vol.V. Bucuresti:
Lumina Lex, 1995. p. 132

7  Regulamentul privind modul de testare alcoolscopici si examinare medicala pentru stabili-
rea stédrii de ebrietate si naturii ei, aprobat prin HG nr.296 din 16.04.2009//MO nr. 80-81 din
24.04.2009, pct.9.
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For effectuation of alcohol, reason is the consuming of alcohol. Drugs or other
substances that cause intoxication, as well as the presence of symptoms after con-
suming alcohol, drugs and other psychotropic substances, medicaments with their
similar effects: smell of alcohol in mouth, instability of body position, waddle, in-
creased tremor of fingers, eyelids, tongue, inappropriate behavior, witness of examined
person about consuming alcohol®.

The person that has the right to effectuate alcohol test is obliged:

— to verify the functional status of alcohol testing device;

— to inform the subject about his testing for existence of alcohol in breath;

— to explain to tested person the procedure of alcohol test;

— to respect the instruction about the order of alcohol test and sanitary-hygienic
norms, unsealing the protective device (mouthpiece) in the presence of the
examined person;

— to extract the testing results on paper, to complete it with necessary dates
to serve the results on subject under his signature, thereafter annexing the
protocol of contravention’s finding; In the case examined persons refusing
to sign the extract with testing results, he/she will make the respective men-
tion;

— to explain the subject the right to contest, in case if disagreement, the results
of alcohol test;

— to bring the person, in case when his/her breath alcohol concentration cor-
responds with acute alcohol intoxication, to medical institution authorized in
effectuation of medical examination and necessary stupefacient assistance.

In case of founding the illicit act according to alcohol test, in additional, in
protocol has to be indicated the number and/or series identification of electronic
device, number of the sample. The alcohol tested person, who doesn’t agree with
testing procedure, device’s function, testing result, has the right to contest them, by
medical examination with mandatory collect of biological evidences®.

In this case the person is accompanied by police officer to the closest authorized
medical institution, but not later than 2 hours after alcohol test. The subject’s refuse
to be accompanied by police officer to the closest authorized medical institution
with collect of biological evidences, is considered as refuse to contest the results of
alcohol test and these results are remain in force.

The conclusion of medical examination for establishing the state of intoxication
and its nature is registered in protocol in the order:

— sober;

— alcohol consume, sober;

— consequences of alcohol consuming, sober;

— minimal alcohol intoxication;

— acute alcohol intoxication;

8 Ibidem. pct.10
9 Ibidem pct.12, 13
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— consequences of consuming stupefacient products or substances, or medica-
ments with similar effects, sober;

— intoxication caused by stupefacient products or substances, or medicaments
with similar effects (conclusion is established during their consummation, in
case when person communicates what he had consumed or by effectuating
the test for determine the drugs in biological evidences) and corresponsive
clinical symptoms;

— intoxication caused by substances that cause haze ( conclusion being provisory
and becomes final according to the laboratory results of detached evidences
(blood, saliva, urine));

— coma generated by consuming stupefacient products or substances, or me-
dicaments with similar effects;

— symptom of narcotic consummation, sober;

— symptom of alcohol consummation, sober;

— conclusion is not made, refuses the medical examination and detaching of
biological evidences.'

Formulating the conclusion of medical examination for establishing the intoxi-
cation and its nature, is allowed for clinical examination results, clinical symptoms
and symptoms characteristic for intoxication caused by alcohol or drugs and other
psychotropic substances or medicaments with their similar effects, results of used
methods, results of alcohol test and laboratory analysis.

Intoxication is defined according to the criterions of Regulation, confirmed by
laboratory analysis’s results of detached biological evidences.

The conclusion of medical examination for establishing the state of intoxica-
tion and its nature is communicated to the examined person, after that he signs the
protocol.

In case when examined person refuse to sign, the doctor who effectuated the
examination will mention this in the protocol™.

The protocol is formulated in two copies, the copy will be kept 5 years in the
public medical-sanitary institution that effectuated the medical examination for
establishing the intoxication.

The first copy of the medical examination report is issued to the applicant to
establish the state of intoxication and its nature, only by signature. Adjustments shall
be prohibited in the protocol, as well as abbreviations in the description of clini-
cal manifestation of the intoxication and its nature.

Every case of examination is registered in register that contains the following
information:

— number;

— date, month, year of registration;

10 Ibidem pct.25
11 Ibidem, pct. 29
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— first and last name;

— vyear of birth;

— domicile;

— place of work, function of examined person;

— reason for sending to medical examination for establishing the intoxication

and its nature;

— organization, first and last name of the person that accompanies him, number

of legitimation;

— date, month, year of sending to medical examination for establishing the

intoxication and its nature;

— date, month, year of effectuation of medical examination for establishing the

intoxication and its nature;

— first and last name of doctor/doctors who effectuate the medical examination

for establishing the intoxication and its nature;

— results of biological evidences;

— conclusion of medical examination for establishing the intoxication and its

nature;

— signature of person that received the protocol or address and date of post-

age.”?

Register is completed by medical assistant who participates at the medical ex-
amination and is kept in the office allocated for this:

— the sheets of register are lashed, paged and sealed;

— register is kept 5 years®.

Conclusion of medical examination for establishing the intoxication and its
nature, including the laboratory analysis’s results of biological evidences can be
contested by the examined person or law body that disposed the medical examina-
tion, within 3 days from the day of declaring the conclusion, by soliciting repeated
laboratory analysis in an authorized medical institution, another one that effectuated
the initial investigation'.

The divergences appeared from these two, conclusions of establishing the in-
toxication and its nature, as well as the litigations that refers to this examination
are solved, at the requirement of person or interested body, by the Control Com-
mission of medical examination for establishing the intoxication and its nature of
the Ministry of Health.

In the other side, for individualization of the punishment applied in in par.(1),
art.264' Crim.C. R.M,, it’s important one of the stipulations from art.24 Crim.C.
R.M.: “The causes of intoxication, its degree and influence on the commission of the
crime shall be taken into consideration when determining the punishment”. A special

12 Ibidem, pct. 33
13 Ibidem, pct. 34
14 Ibidem, pct.35,36
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importance should be attached to the causes of intoxication. So, in descending order
designating the increasing offence’s gravity can be distinguished three hypotheses:

— accidental intoxication (involuntary), caused without the person’s will (for

example when a person considers that consumes an inoffensive liquid, that,
in fact, proves to be an alcoholic beverage; when the substances were admin-
istrated, free will, into offender’s organism that caused intoxication etc.);

— voluntary intoxication, when the offender consumed willful the respective

substances without wanting to cause himself intoxication;

— preordained intoxication, when the offender causes himself willful intoxica-

tion;

Or, according to the character i) par.(l) art.76 Crim.C. R.M., determining the
punishment, is considered attenuating circumstance the committing of crime by a
person in intoxication, caused by involuntary or forced consummation of the sub-
stances mentioned in art.24 Crim.C. R.M. or by consuming this substances without
knowing their effect. At the same time, according to the char. j), par.(1), art.77 Crim.C.
R.M,, determining the punishment, is considered aggravating circumstance the com-
mitting of crime by a person in intoxication, caused by consuming the substances
enumerated in art.24 Crim.C. R.M. The Court has the right, not to consider this as
aggravating circumstance according as characters of crime.

In another sense, is necessary to register that in par.(2) art.77 Crim.C. R.M. is
stipulated: “If the circumstances mentioned in par.(1) are also set forth in the corre-
sponding articles of the Special Part of this Code as evidence of these criminal com-
ponents, they may be not concurrently considered aggravating circumstances.”

In practice of application of criminal law, this stipulation is not every time
respected. Of course, it’s inadmissible such a practice in par.(2), (4), (6) art.264 and
in par.(1) art.264' Crim.C. R.M. the intoxication is an essential index, indispensable.
Therefore, it will be inequitable, in the case of crime stipulated in these norms, to
take intoxication into consideration at the individualization of the crime. In would
be an erroneous understanding of the Principle of individualization of criminal
liability and criminal punishment, fixed in art.7 Crim.C. R.M. In conclusion, the
application of criminal liability according to the par.(1) art.264' Crim.C. R.M. or
par.(2), (4) or (6) art.264 Crim.C. R.M. excludes the invocation of stipulation from
char. j) par.(l) art.77 Crim.C. R.M.

In another context, must not be applied criminal liability to the person, who
being in intoxication, drove the vehicle to transport aperson to a medical institution
who’s life or health was in danger. In this hypothesis or similar hypotheses, from
art.38 Crim.C. R.M. results that, will attest state of extreme necessity, that excludes
the criminal character of the act. Of course, the person must realize that she/he
doesn’t cause more serious damages than could be produced, if the danger was not
occurred by driving a vehicle in intoxication.

Finalizing the analysis of the objective side of the crime stipulated in par.(1)
art.264! Crim.C. R.M., we’ll mention that this crime is a forma one. It is considered
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consumed from the moment of driving a vehicle by a person being in acute alcohol
intoxication or in intoxication caused by narcotic, psychotropic, and/or other sub-
stances with similar effects.

For qualification of a crime according to the par.(1) art.264' Crim.C. R.M.,,
doesn’t matter if were or not produced the prejudicial consequences. The producing
of prejudicial consequences exceeds the limits of the crime from par.(1) art.264!
Crim.C. R.M. Therefore, is necessary a supplementary qualification according to
art.149 or 157 Crim.C. R.M. This is in the case when the offender didn’t violate
any rule of traffic safety or operation of vehicles. But, if in the above conditions,
he violated them, to him will be applied the liability according to par.(2), (4) or (6)
art.264 Crim.C. R.M.. Of course, for qualification, it will not be necessary retained
stipulation from par.(1) art.264' Crim.C. R.M".

15 Bacuibes A.H. CoBerckoe yromoBHoe mpaso: Yacts ocobenHas. — Mocksa: Opua. murt,
1957. p. 154
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INTERNATIONAL LEGAL ASSISTANCE

IN CRIMINAL MATTERS

ASPECTS OF THE LEGAL ASSISTANCE BETWEEN
THE EUROPEAN UNION MEMBER STATES

Silvia CAPCELEA

ASISTENTA JUDICIARA INTERNATIONALA IN MATERIE PENALA.

ASPECTE ALE ASISTENTEI JURIDICE INTRE STATELE MEMBRE ALE UNIUNII EUROPENE
Asistenta juridicd internationald in materie penald este solicitatd de cdtre autoritdtile judiciare
competente din statul solicitant si se acordd de catre autoritdtile legale ale statului solicitat, pe
baza tratatelor internationale, sau in cazul in care nu existd astfel, pe bazd de reciprocitate.
Prezentul articol face o trecere in revistd elementelor cooperdrii internationale dintre statele
membre ale Uniunii Europene in acest domeniu.

Cuvinte cheie: asistenta juridica, Uniunea Europeand, principiile

The international legal assistance in criminal matters is requested by the competent legal au-
thorities of the requesting state and is granted by the legal authorities of the requested state,
based on the international treaties, or if such don't exist, based on reciprocity.

Keywords: legal assistance, european union, principles

By criminal legal assistance, one understands narrowly the assistance, which
the legal bodies of a state grant during the criminal procedure to the legal body in
which the legal activity takes place and that consists in the execution, rendering and
communication of the procedural acts necessary for the settlement of that cause'.

According to the provisions of the art.1 from the Law of the Republic of Moldova
nr. 371 of 01.12.2006 on international legal assistance in criminal matters, the legal
assistance consists in the: transmission of the records, data and information, the com-
munication of the procedural acts, citation of the witnesses, experts and prosecuted
persons, rogatory commissions, the transfer, at request, of the criminal procedures,
the extradition, transfer of the prosecuted persons, the recognition of the criminal
decisions of the foreign courts, the communication of the criminal record. But the
criminal assistance also comprises other forms of assistance, such as the immediate
transmission of information.

The international legal assistance in criminal matters is requested by the com-
petent legal authorities of the requesting state and is granted by the legal authorities

1 Nicolae VOLONCIU, Criminal Procedure Treaty. Special Part. Vol. II, Publishing Company
Paideia, Bucharest, page 484
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of the requested state, based on the international treaties, or if such don’t exist, based
on reciprocity.

The most important multilateral conventions in this matter were adopted under
the aegis of the European Council and the United Nations Organization. At the same
time, the Republic of Moldova concluded 9 bilateral treaties.

The best known Multilateral Convention and, by the nature of things, the most
often used by the Republic of Moldova is the European Convention on Legal Assistance
in Criminal Matters, adopted in Strasbourg on April 20, 1959. This Convention of
the Council of Europe is applied by the Republic of Moldova in connection with the
other 45 member states of the Council of Europe, but also with non-member states
that approved it. It is complemented by the Additional Protocol from March 17, 1978
and the second Additional Protocol, from November 8, 2001. The second Additional
Protocol, is not valid for the Republic of Moldova, since the inappropriateness of the
signing and approval of this Protocol was ascertained.

This inappropriateness to adhere to the Protocol was focused on the problem
to adjust the inner normative framework to the provisions of the Protocol, on the
exhaustive analysis of the Protocol’s regulating object and the legal, economic, po-
litical as well as other consequences.

Thus, the main impediment for the ratification of this Protocol consists in al-
lowing to establish the direct communication channels between the competent legal
authorities, avoiding the central bodies, which will allow to the non-constitutional
Transnistrian bodies to address directly to the foreign authorities requesting the
granting of the assistance in the examination of the criminal cases.

Referring to the art.33 of the Protocol, the formulation of the reserves on these
regulations is not admitted. On the other side, the statements may be formulated to
the art.4 of the Protocol, according to the paragraph 8 of this article, only regarding the
situations when the petitions on assistance are addressed to the Republic of Moldova
for execution, and not in contrary situations when the Republic of Moldova is applicant
part. In this situation body of the self-proclaimed Transnistrian Republic will be able
to address to the foreign authorities petitions on international legal assistance (includ-
ing for the interrogation through video conferences, interrogation through telephone
conference, the spontaneous transmission of information to the foreign authorities, the
restitution of the goods to the legal owners, without affecting the rights of third parties
in good faith, the temporary transfer of detained persons, the direct transmission by
mail of the legal documents to the addressees, cross-border prosecutions, controlled
deliveries, the attraction for the undercover activity of the foreign investigator, the
constitution of the mixed investigation teams etc.), which will constitute a huge risk
for the Republic of Moldova regarding the impossibility to assure the observance of
the human rights within a criminal process in the Transnistrian region (including in
terms of Ilascu case and others against Moldova before the ECHR).

The fact that the defining of the legal bodies is left at the discretion of each state
is just, according to the art.6 from the Protocol. This possibility is granted to the
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states and based on the art.24 of the Convention, to which our state formulated the
corresponding declaration, a fact which do not hinder the committing of the abuses
from the non-constitutional bodies from the Eastern region.

In conclusion, we want to highlight the fact that a solution by the Ministry of
Foreign Affairs and European Integration was proposed, regarding the request of a
foreign state to observe the pacta sunt servanda principle, which is not enough in
post factum situations, because the breaches committed within the procedural ac-
tions may be attacked by the use from the parties in the process of the internal ways
provided for by the criminal procedure legislation of each state in part. Thus, the
interference of the executive power bodies of the Republic Moldova in the activity
of the legal power of a foreign state is not possible.

Even when a solution in the favour of the Republic of Moldova is obtained,
when a conflict is settled before the European Commission for criminal problems
of the Council of Europe (as provided for in the art. 29 of the Protocol), there is no
expedient lever to convince a non-constitutional body from the left side of Dniester
river to give up on the proofs obtained by the use of unauthorized means of com-
munication, underlying a conviction similar to that against Ilascu group.

Legal assistance petitions addressed to the states that are not part of the instru-
ments of the Council of Europe will be formulated based on bilateral treaties, based
on the UNO conventions, whether applicable or not, if any multilateral or bilateral
legal instrument lacks, based on reciprocity.

Legal assistance between the European Union Member States

The Amsterdam Treaty stipulates that the European Union must maintain
and develop a space of freedom, security and justice. The freedom presupposes the
existence of a common legal space, in which the European citizens could address
to the justice in one of the member states as well as in one’s own country. At the
same time, the possibility for the law breakers to exploit the differences between the
states’ legal systems must be eliminated, that is why it is necessary that the court
decisions are recognized and executed abroad without the formalities provided for
by the classical conventions of international legal assistance.

Within the Council of Europe from Tampere, Finland, from October 15 and
16, 1999 it was ascertained that the mutual acknowledgement of the decisions is
the headstone of the legal cooperation between the member states of the European
Union.

During the Dutch Presidency of the EU Council, the Hague Program was ad-
opted, setting itself to accelerate the measures intended to give life to a common
legal space.

The legal cooperation in criminal matters within the European Union is ful-
filled based on some community instruments adopted based on the Title VI from
the Treaty on European Union, which, lately, in the context of the decisions taken in
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Tampere and Hague, are more and more based on the principle of mutual acknowl-
edgement. If initially the Conventions prevailed, in the last years it has been opted
for the solution of the adoption of some framework-decisions and decisions of the
Council, presenting the advantage that the ratification by the member states is no
longer necessary (For example, the EU Convention on legal assistance in criminal
matters from May 29, 2000 came into force only in August 2005, since only then
the condition of the 8 ratifications was achieved) and facilitates the harmonization
of the legislation.

The EU Convention on legal assistance in criminal matters from May 29, 2000
represents the main legal instrument in this domain between the member states of
the European Union.

This convention was adopted by the EU Council aiming at facilitating the Con-
vention of the Council of Europe from April 20, 1959, which it complements. The
community legal instrument allows the communication of the procedural acts by
mail and regulates modern forms of assistance: the hearing through video-conference
and by telephone, the controlled deliveries, the cross-border supervision, spontaneous
transmission of information, etc. The important thing is that, in most of the situa-
tions, the Convention allows the direct contact between the requesting and requested
legal authorities.

To identify the legal authority from a EU member state to which they can send
directly the petition of legal assistance, the magistrates may use the European legal
Atlas, available on the site of the European Legal Network to the address http://www.
ejn-crimjust.eu.int/atlas advanced.aspx. At the same time, they may appeal to the
national contact sites of the European Legal Network.

In the Schengen space the provisions on legal cooperation from the Conven-
tion on the application of the agreement from Schengen of June 14, 1985 regarding
the gradual elimination of the controls on the common borders, Schengen, June 19,
1990 must be applied.

Principle of Legal Assistance

The legal assistance may be requested (granted) based on a bilateral or multilateral
treaty applicable between the Republic of Moldova and the requested state, or if such
instrument is lacing, based on reciprocity. The art.3 from the Law nr.371/01.12.2006
stipulates that, when an international treaty lacks, international legal assistance may
be granted on the principle of reciprocity by diplomatic channels. The reciprocity
for all forms of international legal assistance is assured according to the provisions
of the Criminal Procedure Code, art.536 para.(2) and namely the conditions of
reciprocity are confirmed by a letter, through which the minister of justice or the
Prosecutor General binds to grant, in the name of the Republic of Moldova, legal
assistance to the foreign state or the international criminal court in the execution
of some procedural actions, guaranteeing the procedural rights, provided for by the
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national law, of the person in whose regard the assistance is executed. These provisions
constitute a common right in the matter for the court authorities of the Republic of
Moldova. The lack of the reciprocity does not hinder the execution on the territory
of the Republic of Moldova of a request of legal assistance if:

a) the request on legal assistance turns out to be necessary due to the nature of
the deed or the imperative character of fighting against certain grave forms
of criminality;

b) the request on legal assistance may contribute to the improvement of the
defendant’s or convict’s condition or to the social reintegration of such;

¢) the request on legal assistance may serve to the clarification of the legal situ-
ation of a citizen of the Republic of Moldova.

Generally, the request on legal assistance is formulated by the legal authorities:

prosecutor, judge, investigating magistrate (where necessary).

When the Moldovan authorities are those requesting for assistance it is necessary
that the requests are executed as clear as possible, and to have in view the obligatory
elements of any assistance request, as well as the specific ones, depending on the
activity requested to be done.

If the authorities of the Republic of Moldova are the requested ones, besides
the form of request these must also check the content of such with the aim to as-
certain if the request comprises the fundamental rights principles and if this can
be executed.

When examining the request on legal assistance addressed to the Republic
of Moldova, the following situation which may attract the refusal in granting the
requested assistance will be taken into account:

a) the criminal procedure from the requesting state does not meet or observe

the conditions of the European Convention for the Protection of Human
Rights and Fundamental Freedoms signed on November 4, 1950 or of any
other pertinent international treaty in the domain ratified by the Republic of
Moldova;

b) the request on legal assistance is formulated in a case on the list of some
extraordinary courts, others than those constituted by the pertinent inter-
national treaties, or in regard of the execution of the punishment applied by
such court;

c) the fact motivating the request on legal assistance is the object of a running
procedure or this fact may also constitute the object of a criminal prosecu-
tion connected to the competence of the criminal prosecution bodies of the
Republic of Moldova;

d) accepting the request on legal assistance may involve serious consequences
for the person regarded because of the age, the health condition or for any
other personal reason.

In the sense of the Criminal Procedure Code, art.534 para.(1) clause 1), the fol-

lowing are not considered offences of political nature:
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a) the attempt on the life of a head of state or a family member of such;

b) the crimes against the humanity provided for in the Convention for the Pre-
vention and Punishment of the Crime of Genocide, adopted on December
9, 1948 and the United Nations General Assembly, to which the Republic of
Moldova adhered according to the Parliament’s Decision nr.707-XII from
September 10, 1991;

c) the offences provided for in the Geneva Convention from1949 for the impro-
vement of the fate of the injured and diseased from the campaign armed forces
at the art.50, in the Geneva Convention from 1949 for the improvement of
the fate of the injured, diseased and castaways of the maritime armed forces
at the art.51, in the Geneva Convention from 1949 on the treatment of war
prisoners at the art.129 and in the Geneva Convention from 1949 on the pro-
tection of civil persons during war time at the art.147, to which the Republic
of Moldova adhered according to the Parliament’s Decision nr.1318-XII from
March 2, 1993;

d) any similar violation of the laws of war, which is not provided for in the
Geneva Conventions enumerated at letter c);

e) the offences provided for in the European Convention for the punishment
of terrorism at the art.1, adopted in Strasbourg on January 27, 1997, in other
pertinent international treaties;

f) the actions provided for in the Convention against the torture and other pu-
nishments or cruel, inhuman or degrading, adopted on December 17, 1984
by the United Nations General Assembly;

g) any other offence the political character of which was eliminated by the in-
ternational treaties the Republic of Moldova is part of.

Ne bis in idem

Ne bis in idem is a fundamental principle known in most of the lawful systems,
according to which a person can undergo a criminal investigation only once for the
same deeds.

This principle is found in most of the international instruments, by choice in the
art.4 from the 7th Protocol to the Convention for the Protection of Human Rights
and Fundamental Freedoms from November 22, 1984 and in the art. 14 paragraph
7 from the International Convention on Civil and Political Rights from December
19, 1966. According to these instruments the principle is compulsory only for the
state in which the criminal decision was pronounced (at national level), which does
not hinder other states to start or continue the criminal procedures for the same
deed?. The situation is different in the event of the art. 53 - 57 from the European

2 Art. 4 paragraph 1 from the Protocol 7 to the Convention for the Protection of Human Rights
and Fundamental Freedoms from November 22, 1984 ,,No one shall be liable to be tried or
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Convention on the international validity of the repressive decisions from May 28,
1970, Hague and the art. 35 — art.37 from the European Convention on the transfer of
criminal procedures from May 15, 1972, in the sense that both conventions recognize
the transnational effects of the principle, instituting numerous exceptions.

At the level of the European Union, the principle is regulated by the art.50° from
the Charter of Fundamental Rights of the European Union, the art.54 - art.58 from
the Convention of applying the Schengen Agreement from June 19, 1990, the art.4
from the Convention on the Protection of the Financial Interests of the European
Communities from July 26, 1995, the art. 7 from the Convention on the Fight against
the acts of corruption committed by the officials of the European Community or the
officials of the European Union Member States’, the art. 3 and 4 from the Framework
Decision on the European bench warrant.

A special contribution under this aspect is attributed to the Convention of
applying the Schengen Agreement. The Convention binds to the application of the
principle between the Member States at transnational level. The Convention intro-
duces in the legal order of the European Union Member States a ,,ne bis in idem”
resulting from the decisions of conviction or acquittal, which were pronounced in
other Member States.

The principle knows three exceptions in this case as well, according to which,
the interested Member State may prosecute a person in criminal proceedings even
if such has been finally convicted in other Member State®.

Under the aspect of legal assistance, the principle ne bis in idem rises the ques-
tion if, in the event when the Moldovan or foreign authorities (depending on the
position they hold) are requested assistance in a case in which these have already
pronounced a final decision or execute researches. The answer is different depending

punished again in criminal proceedings under the jurisdiction of the same State for an offence
for which he has already been convicted by a final decision in accordance with the law and
penal procedure of that State”

3 No one shall be liable to be tried or punished again in criminal proceedings under the ju-
risdiction of the same State for an offence for which he has already been finally acquitted or
convicted within the Union, by a final decision, according to the law.

4 The Convention is ratified by all Member States and is in force from October 2002.

The Convention was ratified by all Member States.

6 The Article 55 allows to the Member States the formulation, at the date of ratification, of
statements by which these reserve the right no to apply the principle in the following situa-
tions: a) the deeds referred to in the foreign decision were committed entirely or partly on
the territory of the Member State. In this case, the exception is not applied if the facts were
committed partly on the territory of the member state where the decision was pronounced;
b) the deeds referred to in the foreign decision constitute an offence against the safety of the
state or against other essential interests of the Member State; ¢) the deeds referred to in the
foreign decision were committed by an officer of the Member State by the breaching of his
official liabilities.

wu
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on the situations which might occur: the person was acquitted, if he had already
executed the punishment, if the criminal investigation is running, if the assistance
is requested for the investigation of the participants at the committing of the offence
or for the revision of the final decision. Also, in the event of the offences of drug
trafficking or of other offences knowing several normative modalities, the legal as-
sistance can be granted or not.

Bulgaria, for example, according to its declaration to the art.2 from the Eu-
ropean Convention of Legal Assistance in Criminal Matters, reserved the right to
refuse the assistance if regarding the same person and for the same deeds there
runs a criminal procedure or a final criminal decision has been pronounced or if
the cessation of the criminal procedure or the acquittal of the person involved has
been ordered. At the same time, Cyprus reserved the right to refuse the assistance
if the person constituting the object of the request on assistance has been convicted
by the Cyprian authorities for an offence resulting from a law-breaking activity, the
same which lead to the investigation of the person in the requesting state.

Double incrimination

On principle, the legal assistance may be granted in the widest possible manner.
The international legal assistance is not admissible if in the Republic of Moldova
or in any other state a criminal proceeding for the same deed has been carried out
and if:
a) by a final court decision the acquittal or cessation of the criminal proceeding
was ordered;
b) the punishment applied by a final convicting court decision was executed or
constituted the object of a reprieve or the amnesty in the aggregate or on the
non-executed part.

Specialty of Legal Assistance

According to the specialty principle, the authorities are not entitled to use the
documents obtained in the result of the execution of the request for other reasons
than those for which the assistance has been requested. The liability to observe
the specialty may arise from a bilateral or multilateral treaty when the assistance
is granted based on reciprocity, from the assurance granted at the request of the
requested state. As a whole, in the case of the multilateral treaties such liability is
not provided clearly in the text, the member states being able to formulate reserved
according to which these reserve the right to grant assistance under the condition to
observe the specialty rules. Even in the case of the treaties in which such regulation
exists, it is provided not as a liability, but as a possibility.

In the case if such reserve has not been formulated or if the assistance is granted
based on reciprocity, the specialty rule is applied as the requested authorities im-
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pose or not such liability, at the date in which the acts fulfilled in the settling of the
request are transmitted.

Need and proportionality of the assistance

Regarding the granting of the assistance, it is wrong to consider that the request-
ing state must request for assistance only after its internal means for the criminal
investigation of the offence being the object of the case have been exhausted. The
important thing is that the assistance granted must respond to the requests of the
foreign authorities, this to the extent to which it does not affect some fundamental
interests of the Republic of Moldova (the limits of legal cooperation) or do not breach
the principles of fundamental right. At the same time, the authorities of the Republic
of Moldova must set limits for what was requested, and to the extent to which, for
the granting of the assistance, additional information is necessary, to request for
the transmission of such.

The response to the request for assistance must comprise only those acts requested
by the foreign authorities or those that could have relevance for such (in no case the
entire folder will be transmitted).

In conclusion we may say that the unprecedented extension of the rod of crimi-
nality determined this tight international cooperation aiming at increasing the ef-
ficiency of the criminal justice systems.
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LES DROITS RECONNUS AUX VICTIMES
D’ACTES DE TERRORISME

Cristina ILIEV, doctorant
Critique: Serghei TURCAN, docteur es droit, maitre de conférences universitaire

Le phenomene terrosite est mondiale, la communauté internationale cherche assidument a
prévenir et réprimer ces actes atroces. Alors que la situation des victimes qui subissent les
conséquences des actes terroristes reste incertaine. Néanmoins, récemment des normes juridi-
ques viennent soulignées le statut, les besoins et les droits fondamentaux des victimes dactes
terroristes. De plus en plus on met laccent sur la place des victimes et la protection de leurs
droits a étre assistées, informées, protégées, conseillées et indemnisées suite a la douleur et la
perte matérielle soufferte aprés un acte terroriste.

Mots-clés: droits, victime, terrorisme, droits fondamentaux des victimes duactes terrosites,
assistance, lacces a la justice, droit detre protégé, droit detre informé, droit detre assisté.

DREPTURILE RECUNOSCUTE VICTEMELOR ACTELOR TERORISTE

Fenomenul terorist este unul mondial, comunitatea internationald cu perseverentd cautd sd
prevind si combatd actele teroriste. lar situatia victimelor care indurd consecintele acestor acte
teroriste ramine una nesigurd. Totusi, ultimii ani, norme juridice regionale si internationale
vin sd specifice statutul, necesitdtile si drepturile fundamentale ale victimelor actelor teroriste.
Tot mai mult si mai mult se pune accent pe locul victimelor si asigurarea drepturilor lor de
a fi asistate, informate, protejate si indemnizate urmare suferintei si prejudiciului material
provocat de un act terorist.

Cuvinte-cheie: drepturi, victime, terorism, asistentd, acces la justitie, dreptul de a fi protejat,
dreptul de a fi informat, dreptul de a fi asistat.

Le terrorisme est aujourd’hui considéré comme une menace contre la paix et
la sécurité internationale: il répand partout ’horreur et touche aveuglement les per-
sonnes. En effet, d’'un terrorisme plut6t cible, comme I’était celui du XIXeéme siecle
qui s’attaquait soit a des hommes d’Etat bien identifies ou a des membres de corps
de I’ Etat bien repérés tels que la police ou 'armée, nous constatons que nous avons
a faire face, la plupart du temps, a des actes de terrorisme qui frappent aveuglement
et font de nombreuses victimes. II suffit pour sen persuader de citer, entre autres,
les attentats du 11 septembre, ceux de Madrid du 11 mars 2005. C’est pourquoi, dans
toutes les enceintes — régionales et internationales— la lutte contre le terrorisme
constitue depuis de nombreuses 'une des préoccupations majeures de tous les Etats
de la communauté internationale. Ainsi, les différents aspects et stratégies de cette
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lutte ont été consacres a la fois par des instruments régionaux et universels et par des
résolutions du conseil de sécurité et ’Assemblée générale des Nations Unies.

Toutefois, au regard des stratégies auxquelles ces différents textes font référence,
quelle est la place accordée aux victimes des actes de terrorisme ? La riposte des
actes terroristes existe, mais elle ne prend que trés rarement en compte les victimes
de ces actes.

En réalité, il faut sortir du cadre exclusif du terrorisme pour trouver des nor-
mes qui s’'intéressent aux victimes. II s’agit, au niveau universel de la Déclaration
des principes fondamentaux de justice relatifs aux victimes de la criminalité et aux
victimes d'abus de pouvoir', de la Déclaration universelle des droits de ’homme de
1948 (article 8), du Pacte international relatifs aux droits civils et politiques (article
2). Au niveau régional on peut citer, a titre d’exemple, la convention européenne re-
lative au dédommagement des victimes?® et la décision cadre de 2002 et la proposition
directive de 2002°.

Au vu de toutes ces normes internationales comme régionales, il est possible de
dégager un certain nombre de droits fondamentaux applicables a toutes les victimes
d’infractions, en particulier celles des actes de terrorisme, et qui forment une sorte de
« statut de la victime ». Certains de ces droits sont expressément reconnus, d’autres
restent a préciser. Lassistance a la victime doit étre une préoccupation constante de
la politique criminelle au méme titre que le traitement pénal du délinquant*. Larticle
premier de la décision-cadre du Conseil de I'Union européenne du 15 mars 2001
relative au statut des victimes dans le cadre de procédures pénales indique qu'aux
fins de la décision—cadre on entend par victime «la personne physique qui a subi un
préjudice, y compris une atteinte a son intégrité physique ou mentale, une souffrance
morale ou une perte matérielle, directement causé par des actes ou des omissions
qui enfreignent la législation pénale d’un Etat membre ». Dans le cadre de notre
étude, nous nous referons a la définition dominante fournie par la résolution 40/34
de ’Assemblée générale des Nations Unies.

Selon cette résolution « on entend par victimes, des personnes qui, individuelle-
ment ou collectivement, ont subi un préjudice, notamment une atteinte a leur intégrité
physique ou mentale, une souffrance morale, une perte matérielle, ou une atteinte
grave a leurs droits fondamentaux, en raison dactes ou d’omissions qui enfreignent
les lois pénales en vigueur dans un Etat membre, y compris celles qui proscrivent les
abus criminels de pouvoir ». Une « victime » peut étre également la famille proche
ou les personnes a la charge de la victime directe et les personnes qui, en interve-
nant pour venir en aide a une victime ou pour empécher la victimisation, ont subi

1 Adoptée par la résolution 40/34 du 29 novembre 1985 de TAGNU

2 Elaborée par le Conseil de I'Europe le 24 novembre 1983

3 Ces deux normes sont lceuvre de 1’Union européenne respectivement le 15 mars 2001et le
16 octobre 2002

4 Conseil de I'Europe, Convention européenne relative au dédommagement des victimes d'infractions
violentes, rapport explicatif, Bureau des Traites, STE n° 116.
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un préjudice. La définition distingue trois types de victimes : — les personnes qui
subissent un préjudice direct; — les personnes a la charge d’une victime directe ou
des membres de sa famille qui souffrent indirectement de la victimisation premiere;
— les personnes qui subissent un préjudice en intervenant pour venir en aide aux
victimes ou pour empécher la victimisation.

Alors l'assistance doit comporter des mesures visant a réparer aussi bien la
détresse que les dommages matériels de la victime. Ainsi, clest plus qu'une simple
indemnisation, c’est une vraie assistance aux victimes.

Le respect et la défense des droits de ’homme — non seulement des personnes
soupgonnées de terrorisme, mais également de celles qui en sont victimes ou en
subissent les conséquences — est le dénominateur commun a tous les volets d’une
stratégie antiterroriste efficace. En d’autres termes, I’Etat a une responsabilité en
matiére de protection contre le terrorisme, des lors que celui-ci constitue une vio-
lation du droit a la vie.

Lassistance en matiére de terrorisme doit viser a répondre aux besoins et aux
préoccupations des victimes, en identifiant les moyens a mettre en ceuvre pour leur
venir en aide et protéger leurs droits fondamentaux en excluant tout arbitraire et tout
traitement discriminatoire ou raciste. Lextension de I’assistance aux étrangers victimes
d’infractions violentes parait s’imposer, en raison notamment de la manifestation
de solidarité et d’équité que traduit la contribution de I’Etat a I'indemnisation de la
victime. Cet élan de solidarité doit s’étendre, sous certaines conditions, a d’autres
personnes se trouvant sur le territoire de cet Etat.

D’aprés un avis du Commissaire aux droits de ’homme du Conseil de I'Eu-
rope, au Comite d’Expert de lutte contre le terrorisme du Conseil (CODEXTER), la
protection accordée aux victimes devrait couvrir de nombreux autres aspects, tels
que l'assistance d’urgence et a long terme, l’acces effectif a la justice — notamment
l’acces aux procédures pénales —, I'accés a 'information et a la protection de leur
vie privée et familiale, de leurs dignité et sécurité, notamment lorsquelles cooperent
avec la justice.

L'acceés a la justice et au traitement équitable

Le droit d’accéder a la justice des victimes des actes de terrorisme est corollaire
a l'obligation pour chaque Etat de fournir un recours légal national a une victime de
violations des droits de 'homme et des normes du droit international humanitaire
commises sur son territoire. Des dispositions de nombreux instruments de protection
des droits de 'homme l'exigent expressément ou tacitement. I en va ainsi, entre autres
de la Déclaration universelle des droits de ’homme, du Pacte international relatif
aux droits civils et politiques, de la Convention contre la torture et autres peines
ou traitements cruels, inhumains ou dégradants, de la Convention européenne des
droits de ’homme, de la charte africaine des droits de ’homme et des peuples, de
la Convention américaine relative aux droits de ’homme.
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IT ne sagit pas d'un vague droit daccés qui est préconisé, mais 'aménagement
de procédures qui soient « rapides, équitables, peu couteuses et accessibles ». Le droit
diacces d’'une victime aux instances judiciaires comprend l'acces a tous les mécanismes
publics disponibles dans le cadre des législations nationales en vigueur et en vertu du
droit international. II faudrait veiller a ce que les obligations de droit internationales
garantissent le droit dacces individuel ou collectif aux instances judiciaires et & un
proces équitable trouver une place dans les législations nationales. Le droit daccéder
a la justice permet non seulement de considérer la personne de la victime, mais aussi
a celle-ci dentamer une procédure pénale qui prévoit des sanctions judiciaires ou ad-
ministratives a lencontre des personnes responsables des actes dont elles souffrent

En outre, signalons que l'accés a la justice est primordial : la victime ne doit
pas étre freinée du fait de dépenses a engager, qu’il s’agisse de caution, de frais de
procédure ou d’avocat.

Selon la Déclaration des principes fondamentaux de justice relatifs aux victimes
de la criminalité et aux victimes d’abus de pouvoir, les victimes doivent étre traitées
avec compassion et dans le respect de leur dignité. Dans cet esprit, les victimes d’actes
de terrorisme doivent se voir reconnaitre un certain nombre de droits complémen-
taires de celui relatif a 'acces a la justice qui ouvre certes le droit a la réparation. II
faut, en effet, reconnaitre que la souffrance des victimes des actes de terrorisme ne
peut se satisfaire que de la fonction retributive de la justice pénale. Cest la raison
pour laquelle des services leur sont reconnus. Les missions des services destines aux
victimes sont multiples : information, accueil, écoute, protection, soutien, accompa-
gnement, du jour de la révélation de la victimisation a la réparation du préjudice.

Le droit d’étre informe

Aucun droit ne peut étre mis en ceuvre si son titulaire nest pas informe de son
existence. Le droit a 'information doit étre mis au premier plan et étre trés accessible
car les regles de droit sont tres compliquées et complexes et la culture judiciaire et
juridique du citoyen moyen est tres faible. Le devoir d’'information pése sur tous les
intervenants, tout au long de la chaine judiciaire, du dépot de la plainte a lexécution du
jugement. Linformation en question doit concerner aussi bien la connaissance générale
des droits et obligations pesant sur les victimes que la connaissance particuliére des
différentes phases du proces ou simplement de lenquéte qui les concerne. Linformation
porte également sur les droits dont dispose précisément la victime pour faire aboutir
ses demandes, relativement aux indemnisations quelle est en droit d’attendre.

Le droit d’étre assisté ou accompagné
Pour pouvoir comprendre 'action judiciaire, les victimes ont besoin d’un conseil

qui les oriente et les conseille dans leurs choix. Le recours a un conseil (il sagit ordi-
nairement d’un avocat) sera faciliter aux victimes qui ne disposent pas des moyens
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financiers nécessaires (tel est le cas, par exemple en France, de 'objet de I'aide juri-
dictionnelle).

Le personnel des services de police, de justice et de santé ainsi que celui des
services sociaux doit recevoir les formations appropriées qui les méneront a étre
sensibilisés aux besoins des victimes ainsi qu’a la connaissance des institutions qui
pourront garantir une aide rapide et appropriée a celles—ci’. II est nécessaire d’insis-
ter sur le fait que les victimes des actes de terrorisme se trouvent dans une situation
trés spéciale qui nécessite 'appui de services particuliérement compétents du fait
du traumatisme subi.

Afin de couvrir les besoins immédiate des victimes d’actes terroristes, les Ftats
devraient assurer une assistance d’'urgence appropriée et gratuite, notamment médicale,
psychologique, sociale; ils devraient également faciliter aux victimes, a leur demande,
I'acces a une assistance spirituelle. Concretement, les actions éligibles sont une assis-
tance médicale immédiate et les mesures de protection contre les risques sanitaires,
notamment par lexamen des victimes par des médecins compétents, la fourniture de
médicaments, de matériel médical et de vaccins. Toutes ces mesures visent a contre-
carrer des maladies dont la durée d’incubation peut prendre plusieurs années, mais
aussi des maladies chroniques dont ne seraient pas encore guéries certaines victimes
faute de soins. Cette assistance doit sétendre a une prise en charge psychologique et
sociale aux victimes directes d'actes de terrorisme et a leur famille.

Le droit d’étre protégé

De maniere générale, la victime encourt des risques en sadressant a la justice.
La révélation de l'auteur de 'infraction et la dénonciation de son auteur peuvent
conduire ce dernier ou ses acolytes a vouloir intimider la victime ou s’en prendre a
ses proches. LEtat doit donc, dans le cadre de sa mission de ordre public, se préoc-
cuper du sort et de la sécurité des victimes de terrorisme. II ne s’agit pas seulement
d’élever le niveau du plan de la sécurité nationale et d’abandonner les victimes a leur
sort. Les victimes doivent également étre protégées des medias. Lavidité populaire
pour le fait divers conduit parfois les journalistes a dépasser le cadre objectif du droit
d’informer. Ainsi, la publication de photographies représentant tres concrétement
les victimes dans le drame ne devrait pas avoir lieu, au moins qu’avec leur plein
consentement.

Le droit de la victime d’actes terroristes a étre indemnisée consiste dans le ver-
sement d’'une somme d’argent pour réparer le dommage subi par la victime d’un fait
criminel. La réparation est désormais largement admise méme si sa mise en ceuvre
pratique pose encore des difficultés. Néanmoins ce sujet doit étre soumis a des dé-
veloppements plus poussés, dans une autre étude, compte tenu de son importance
a ’heure actuelle.

5 Résolution 40/34, op—cit., §$ 14a 17
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THE CHARACTERS AND THE LEGAL GUARANTEES
OF THE PROPERTY RIGHT

Rodica CIUBOTARU, master of laws
Recenzent: Natalia 0SOIANU, PhD, senior lecturer

The property right appears as a subjective right that gives a legal form to the acquisition of a
property item and permits a subject of law — a person — to possess, to use and to dispose of
this item in a direct and straightforward way, with the help of his own resources and on his
behalf, or indirectly, as an effect of proprietor’s evaluation of principal real property rights ob-
tained over the object on the basis of and in accordance with legislation in force. In the context
of these hypotheses, starting with the idea of certain new civil regulations, the author has laid
down an aim of examining the characteristics and legal warranties of the property right.
Keywords: property right, possession, using, disposing

CARACTERELE $I GARANTIILE LEGALE ALE DREPTULUI DE PROPRIETATE

Dreptul de proprietate apare ca acel drept subiectiv care dd formd juridicd apropierii unui
bun si care permite subiectului de drept, persoanei sd posede, sd foloseascd si si dispund de
lucrul respectiv, fie direct si nemijlocit prin putere proprie si in interes propriu, fie indirect si
mijlocit ca efect al punerii in valoare de cdtre titularii lor a drepturilor reale principale con-
stituite asupra lui in cadrul si cu respectarea legislatiei in vigoare. In lumina acestor ipoteze,
pornind de la ideea unor noi reglementdri civile, mi-am propus spre examinare caracterele si
garantiile juridice ale dreptului de proprietate.

Cuvinte cheie: drept de proprietate, posesie, folosintd, dispozitie

Among the most diverse wishes and tendencies of human being that reflects its
economic nature, an important place occupies its interest to own goods. The prop-
erty generates safety in the direct complicity of human to property and phenomena
and thereby continuously urges him to act for the preservation and rational use of
objects in the surrounding world.

Since ownership is an important legal institution of civil law whose practical
application is found more frequently in the relations between people, because more
often a good or a set of goods belongs to the owner, I decided that knowing this
institution in the smallest details would be an essential premise in finding the most
optimal means to exercise it.

In the Article 315 of the Civil Code of Moldova only the perpetuity of ownership
is revealed'. But the exclusive nature of property rights is specified in article 127 of

1 Civil code of the Republic of Moldova No. 1107 of 06.06.2002. In: Official Journal of the
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the Constitution of the Republic of Moldova, only public property. The prevalent
opinion in the special literature is that these two legal characters are the grounds for
the existence and exercise of ownership rights by its owners. The legal definitions of
property rights in other states contain also an absolute feature, so the owner has the
right ,,to enjoy and decide the destiny of a good exclusively and absolutely?.

Of course, in accordance with constitutional provisions, Article 46 and Article
316 of the Civil Code of the Republic of Moldova, ownership is guaranteed and in-
violable. However, it must be exercised by its owners within the limits disposed by
law and in accordance with the rules of social cohabitation.

a) Fundamental characteristics of ownership:

— Absolute character. The dominant philosophical current during the preparation
and adoption of the French Civil Code was characterized in terms of interesting us
aspect by the idea that any restriction on the powers that ownership confers on its
holder is inadmissible. For the revolutionaries of 1789 years the property is inherent
to human nature so that a restriction of this right is an attack against the person.
But this was not the legal sense of the absolute character chosen by the editors of the
French Civil Code. They understood that the property cannot be defined only by its
relations; limits generated either the existence of other adjacent landowners, requir-
ing regulation of the coexistence, or by socio-economic interests belonging to the
society.” Ownership is the only absolute real right in the sense that its existence does
not depend on any other rights that would serve as the basis for its establishment. In
other words, ownership is defined by itself and not by reference to other rights*.

Therefore, ownership is absolute, because it is recognize to its owner in its
relations with all others who are obliged to respect the prerogatives of ownership
and to do nothing of the kind to breach, or impede him in the performance of the
attributes conferred to him by this right.

Also, ownership is absolute in the sense that it can be exercised, usually as a
whole, in terms of all three of its attributes, but this does not mean that it cannot be
dismembered; by contrary, its attributes can be separated, possession and use can
be exercised by others than the owner, of course, but with his consent. The basic
rule on the absolute character of ownership, according to the judges from Austria,
Hungary, France, and Germany starting with Nineteenth century and until now, the
absolute character of ownership was discussed and often criticized. In this way new
doctrines have emerged, saying that it is not absolute but limited because ownership
is exercised within the limits determined by law®.

Republic of Moldova, No. 82-86 of 22.06.2002, art. 315.

2 Civil code of Romania from 01.12.1865. Bucharest: Lumina Lex, 1994, art. 480.

French Civil code of 30.08.1816. France: Dalloz, 1999.

4 Chelaru E. Drepturile reale principale: Curs de drept civil. Bucuresti: ALL BECK, 2000, p.
17-18.

5 Filipescu I. Dreptul civil, Dreptul de proprietate si alte drepturi reale: Editie revizuta si com-
pletatd. Bucuresti: ALL BECK, 1998, p. 58-59.
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— Completeness character Since Justinian it is stated that ownership is a full
right as it gives to its holder the “plena in re potestas “ ie all three attributes: the
possession, use and disposition. This character distinguishes it from all other real
rights total, elements of ownership, which are not complete as far as it gives only
partial exercise of these attributes. Thus, referring to these elements of the ownership,
compared with the property right that is generating them, their owners are the ben-
eficiaries of restricted attributes. Thus, its usufructuary has only right of possession
and use. None of the holders of property rights component does not have among the
attributes that gives them these rights, the disposition right, be it material o legal. A
loss of the disposition attribute is equivalent to loss of ownership itself®.

— Exclusive character Besides the fact that property rights are complet, it is also
an exclusive right, meaning that the attributes or powers inherent to this right are
not only full, but also independent of any other person’s powers over the respective
good, except the cases where property is dismantled. The idea of exclusive right high-
lights the fact that this right is exercised by its holder only, with all the attributes of
ownership recognized and the exclusion of others people, which means that a good
cannot be in the same time wholly own by several property owners. This character
appears also in the art. 1 of the Law on the property stating that the owner is entitled
to possession, use and disposition of his property, which means that the owner is
allowed to do what he want with his property. As we can see, this character derives
from the default attributes of the owner. Finally the exclusivity operates not only in
relations to others but also to the state’.

However the right of ownership may be limited and without the owner’s consent.
It is possible that by law, to set up to the benefit of certain person real rights that
can to be imposed to the owner, regardless of their will.

This derives from Article 315 para. 3 of the Civil Code, stating that the owner-
ship may be limited by law or by the rights of a third party®. In the same sense, the
legal status of construction land properties requires a number of obligations which
are restrictions to the exclusive ownership of property.

— Perpetuity and transferability “Ownership is perpetuating by transmission”
said with power of a principle, a French author. In other words “life” of ownership
is extended through the transmission of a heritage to another, from one person to
another. Beyond biological limits of human life, which is limited in time, by sending
it from one person to another, ownership is becoming permanent. Thus, transmission
occurs in this situation as a logical and practical corollary of the perpetuity of owner-
ship. Perpetuity of ownership means that this real right exists as long as good exists.
It does not disappear by being unused. This character of ownership resides directly

6 Baesu S. Drept Civil: Drept de proprietate. Chisindu: Arc, 1995, p 25-30.

7 Rosca N. Dispozitii generale privind dreptul de proprietate. In: Revista Nationald de Drept,
2004, nr. 11, p. 5-7.

8 Civil code of the Republic of Moldova No. 1107 of 06.06.2002. In: Official Journal of the
Republic of Moldova, No. 82-86 of 22.06.2002, art. 315 para.3.
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from the content of art. 315 par. 2 of the Civil Code of Moldova. Please note that the
ownership of an asset should not necessarily belong to the same owner continuously
over time, the good and the right on it can be transmitted by acts between alive or
acts for the cause of death, which means that by its transmission, ownership is in
perpetuating in another patrimony. So the specific for the perpetual character of
ownership is the duration of existence of its object, regardless of patrimony in which
it is contained in the time period of its existence. Ownership of property can pass
from a person’s heritage to another person’s patrimony because of voluntary causes
or due to force, imposed to their owners. It should be noted that the forced passage
of owned to the state can be made only in cases and under conditions provided by
law. For example, expropriation for the public interest is expressly provided in the
Constitution, Art. 46 para. 2 and art. 316 of the Civil Code of the Republic of Moldova.
So the perpetual nature of ownership is revealed by the fact that it is a hereditary
right, it is inalienable in terms of extinction, is inviolable and may not be transferred
by coercion. However, the right of property compels to the observance of all the tasks
and limits foreseen by law or custom, to which the owner should obey®.

— Legal character, according to which the ownership content and the exercise
of the prerogatives of the owner are determined by law. The law itself establishes the
rights and obligations of the owner, modes of acquiring and termination of prop-
erty rights, so any owner should act in accordance with the provisions established
by law'’.

Usually ownership is presented as a pure, simple right, belonging exclusively to
a single owner. Certainly, the power exerted on the object represents its own power
and it is not delegated of borrowed from the state. It should be emphasized that dur-
ing the emergence of socialism, the role of the Institute of ownership was in decline.
At that time the property loses its meaning, because private property itself ceases to
exist and only the state had the right to acquire ownership of a good.

But today the transition to market economy in Moldova led to great changes
in all spheres of social life, thus determining the appearance of new business units,
changing the government, adopting the new Civil Code. A new emphasis in social
life is attributed to ownership in its new forms that are recognized and protected
by law.

9 The Constitution of the Republic on Moldova of 29.07.1994. In: Official Journal of Republic
of Moldova, No.1 of 12.08.1994, art. 46.

10 Ursu I., Angheni S. Dreptul civil: Drepturile reale, Teoria generala a obligatilor civile. Bucu-
resti: Oscar Print, 1998. Vol. IL. p. 75 -78.
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CONDUITA ILICITA —
PREMIZA A RASPUNDERII CIVILE

Diana Anca ARTENE, doctoranda

ILLEGAL BEHAVIOUR — A PREMISE OF CIVIL LIABILITY

A a matter of right conduct is unlawful if between it and the disposal of legal rules is an
incompatibility. The fault therefore means a behavior, action or inaction that rejects a legal
provision. Unlawful nature of conduct stipulated in the legal norm is left to the subjective
impression of a person or another.

Keywords: illegal behaviour, civil liability, error

In prezentul articol se face o trecere in revistd a principalelor elementele ale conduitei ilicite
ca fapt generator de raspundere civila si se traseazd liniile directoare.

O conduitd a unui subiect de drept este ilicita dacd intre ea si dispozitia unei
norme juridice exista o incompatibilitate.'

Prin conduita ilicita se intelege deci un comportament, actiune sau inactiune,
care nesocoteste o prevedere legald.?

Caracterul ilicit al comportamentului este stipulat in norma juridica si nu este

lasat la aprecierea subiectivd a unei persoane sau a alteia.’

1. Consideratii generale

In doctrina s-a aratat cd aprecierea iliceitétii se face, de reguld, prin observarea,
descrierea naturii actiunii sau inactiuni sdvarsite de autorul ei in raport cu natura
juridicé corespunzétoare, sau prin masurarea ei in raport cu consecintele faptei, care
se circumscriu in continutul conduitei.

Cand consecintele sunt negative, pagubitoare in raport cu o norma suntem
in prezenta iliceitatii, chiar dacd autorul faptei nu a prevazut si nu a urmarit de la
inceput producerea lor ori nu a avut reprezentarea producerii lor.*

S-a spus, cd atunci cand faptele indivizilor sunt contrare legii sau regulilor de
convietuire sociald, avand ca efect incélcarea drepturilor subiective sau cel putin a

N. Popa: ,Teoria generald a dreptului, Editura Proarcardia, Bucuresti, 1996, p.325.
D. Top: ,,Introducere in studiul dreptului®, Editura Daniel, Targoviste, 2000, p. 160.
D. Mazilu: ,Teoria generald a dreptului®, Editura All Beck, Bucuresti, 1999, p.317.
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intereselor altuia, interese care nu sunt potrivnice normelor juridice sau moralei,
acestea sunt ilicite.

De asemenea, s-a ardtat ca fapta ilicitd constd intr-o comportare nepermisd,
neingaduitd de lege, care contravine prevederilor normei juridice® sau in orice faptd
prin care incalcandu-se normele dreptului obiectiv, sunt lezate drepturile subiective
sau interesele legitime ale altei persoane, cauzandu-se acesteia prejudicii.’

2. Notiune

Pe planul teoriei generale a dreptului, notiunea de fapta ilicitd are o sferd largé
cuprinzand orice abatere de la normele legale, chiar dacd abaterea nu se rasfrange
direct si nemijlocit asupra prejudicierii unui anume drept subiectiv, intrucat prin
aceastd incdlcare se aduce atingere intereselor majore ale indivizilor, cérora legea nu
le déd expresie si ocrotire.

Caracterul ilicit se stabileste in legatura nemijlocitd cu o prescriptie cuprinsd
intr-o norma juridica. Neobservarea si incalcarea prescriptiei cuprinsa in norma
juridicd lezeazd ordinea de drept, echilibrul vietii sociale si pun in pericol siguranta
circuitului juridic.®

In drept, iliceitatea este o notiune controversatd, fiind asociati uneori culpei,
vinovdtiei, iar alteori prejudiciului, sustinandu-se cd existenta culpei face sd se pre-
zume caracterul ilicit al faptei® sau ca simplul fapt al cauzarii pagubei ar fi ilicit."®

Iliceitatea a fost confundata uneori cu prejudiciul si cu pericolul social, por-
nindu-se de la ideea ca aceste notiuni implica atingerea unui drept subiectiv sau cel
putin a unui interes. Un exemplu in acest sens il oferd codul civil italian, care in
art. 2043 leagd notiunea de ilicit cu cea de dauna.

In doctrina noastri, s-a statuat ci fapta ilicitd nu este absorbita de dauna si nici
nu se identifica cu ea, dauna fiind tocmai rezultatul faptei.!!

Este adevirat ca in viata, faptele umane ne apar nu numai ca manifestéri obiec-
tivate ale constiintei si vointei, dar, cel mai adesea, din modul in care ele se obiecti-
veaza, rezultd insasi atitudinea subiectiva a persoanei. Sunt motive pentru care unii
autori, apreciind global fapta ilicitd si atitudinea subiectiva fatd de aceasta faptd nu
disting intre caracterul ilicit si cel culpabil al faptei, incluzand caracterul ilicit in cel

5 L. Pop: ,Teoria generald a obligatiilor®, Editura Lumina Lex, Bucuresti, 1998, p. 214.

6 M. Eliescu: ,Réspunderea civila delictuala®, Editura Academiei, Bucuresti, 1972, p. 143.

7 1. Dogaru, P. Draghici: ,,Drept civil. Teoria generala a obligatiilor,, Editura Themis, Craiova,
p-237; L.Pop: ,,Drept civil romén. Teoria generald a obligatiilor®, Editura Lumina Lex, Bucu-
resti, 1998, p. 212.

8 N. Popa: Teoria generala a dreptului®, Editura Actami, Bucuresti, 1996, p.325.

9 D. Alexandresco: ,,Explicatiunea teoretica si practicd a dreptului civil roman in comparatiune
cu legile vechi si cu principalele legislatiuni straine®, vol.V, Tipografia Nationald, Iasi, 1898,
p. 465-469.

10 I. Rosetti-Béldnescu, Al. Baicoianu: ,,Drept civil romén. Teoria generala a obligatiilor®, Bu-
curesti, 1943, p.78 si urm.

11 I Deleanu: ,,Dreptul subiectiv si abuzul de drept,, Editura Dacia, Cluj-Napoca, 1988, p.94.
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culpabil si retin drept element al raspunderii — fapta culpabild savarsitd de o anumita
persoana.

Au fost autori'? care tratdnd raspunderea delictuald au aratat ci aceasta se sprijind
pe notiunea de culpa, care este caracteristicd oricdrui fapt ilicit, pozitiv sau negativ si
care constd in oricare abatere de la o obligatie, legald sau contractuald, orice trecere
peste complexul regulilor de drept pozitive impuse de lege oricarui individ, orice
element anormal in felul de a se purta al cuiva, in timp ce altii au scris: “.. culpa nu
poate sa existe si nu poate da loc la o sanctiune decat atunci cand cineva depaseste
limitele dreptului sau si prin aceasta calcd in domeniul dreptului subiectiv al altuia,
cauzindu-i astfel o paguba“"’

Despre faptul ca prima conditie ceruta pentru a exista responsabilitate este aceea
céd ,faptul trebuie sd constituie o culpd sau o greseald” vorbea si Dimitrie Alexan-
dresco': ,Asupra acestui punct nu mai incape nici o indoiald, cuvantul greseala se
gaseste chiar in art.998. Considerand dupa art.998 si 999, pentru ca un fapt sa in-
truneascd elementele unui delict sau quasi-delict trebuie neapérat ca el sa constsituie
o greseald din partea aceluia care l'a seversit®.

Pentru ca responsabilitatea prevazuta de art.998, 999 sd aiba fiinta, scria acelasi
autor, se cere, insd, ca ,faptul comis sd fie ilicit sau nedrept, dupa cum se exprima
art.1724 si 1725 din Codul Calimach (1294 Codul austriac), adecd oprit de lege®.
»Faptul ilicit consista in atingerea nedreapta a dreptului altuia. Damnum injuria
datum, quod non jure factum est, id est contra jus...“>

In timp ce doctrina noastra vorbeste, in general, de o raspundere pentru fapti,
doctrina francezd vorbeste de o raspundere pentru greseala, faute, a cirei definitie
se situeazd pe terenul ilicitului.

Astfel, este cunoscutd definitia lui Planiol, dupd care greseala ar consta in incélcarea
unei obligatii preexistente’s, sau a lui Savatier"’, pentru care greseala este incdlcarea unei in-
datoriri legale sau morale determinate, ori a indatoririi generale de a nu déuna pe altul.

De asemenea, Josserand, precizeaza ca ,,a sivarsi o greseald delictuala si se vatime
un drept, fara a se putea sprijini pe un drept superior sau cel putin echivalent, iar

12 C. Hamagiu, I.Rosetti-Balanescu, Al Baicoianu: ,, Tratat de drept civil roman’, vol.II, Editura
All, Bucuresti, 1998, p.467-469.

13 M. Cantacuzino: ,,Elementele dreptului civil, Editura. All, Bucuresti, 1998, p.414.

14 D. Alexandresco: ,,Explicatiunea teoreticd si practici a dreptului civil roman in comparatiune
cu legile vechi si cuprincipalele legislatiuni strdine®, vol.V, Tipografia Nationala, Iasi, 1898, p.
396.

15 D. Alexandresco: ,,Explicatiunea teoreticd si practici a dreptului civil roman in comparatiune
cu legile vechi si cu principalele legislatiuni strdine®, vol.V, Tipografia Nationals, lasi, 1898,
p. 468.

16 M. Planiol: ,,Etudes sur la responsabilité civile®, p.283, citat de M.Eliescu: ,Rispunderea civild
delictuala®, Editura Academiei, Bucuresti, 1972, p.173.

17 R. Savatier: ,Traité de la responsabilité civile®, ed.2-a, vol.I, p.5 si urm.

18 L. Josserand: ,,Cours de droit civil positif-francais,, vol.II, Paris, Sirex, 1933, nr.426.
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Carbonnier”, defineste greseala ca fiind incélcarea unei obligatii preexistente prin
care se aduce atingere unui drept®.

Este evident, deci, cd in dreptul civil francez, dar si in cel belgian, ilicitul este
socotit a fi absorbit in vinovitie, ilicitul , alaturi de imputabilitate, fiind infatisat ca
element al greselii.”

Cu toate acestea, in doctrina clasica s-a spus ca o iliceitate simpla nu este in-
destuldtoare pentru a constitui o greseald generatoare de raspundere, nedreptatea,
ilicitul trebuind sé fie constiente.? Se ficea astfel distinctie intre greseala si iliceitate,
intre caracterul si caracterul vinovat al conduitei umane.

In dreptul german, codul civil pretinde in acest context, pentru nasterea ris-
punderii civile: un act potrivnic dreptului ( rechtswidrig) care, in acelasi timp, sd
constituie o greseala (verschulden).

Asemenea distinctii pot fi identificate si in dreptul altor state, precum Elvetia.

Doctrina noastra a definit greseala ca fiind “ atitudinea psihicd a autorului faptei
ilicite fata de aceasta fapta si de rezultatul ei“?.

In general, s-a acceptat ca nu trebuie indusa in continutul notiunii de greseald
constiinta caracterului ilicit al faptei“*, desi au fost si autori care au sustinut ca
ilicitul ar fi un simplu element al greselii, absorbit in vinovatie.””

In prezent, practica noastra judiciara, dar si doctrina sustin ci distinctia dintre
fapta licita si greseala autorului sau este nu numai posibild, ci si necesard?.

Distinctia este posibila, deoarece fapta ilicitd este manifestarea exterioard sau
obiectivarea vointei si constiintei autorului, iar greseala sau vinovatia este atitudinea
psihica, interioard fatd de acea faptd. De asemenea, ea este necesard deoarece sunt
situatii cAnd desi fapta ilicitd existd, totusi rdspunderea civila nu intervine pentru
motivul ca lipseste vinovitia sau greseala autorului sau. Asa, de pilda, este cazul
faptelor ilicite sdvarsite de o persoand lipsita de discerndmant.”

19 J. Carbonnier: ,,Droit civil, Les biens et les obligations, P.U.E, Paris, 1964, p.608.

20 In acelasi sens. A.Weill et Fr.Terré:"Droit civil, Les obligations,, Dalloz, Paris, 1975, p.672;
R.Demogue: ,Traité des obligations en général, Paris vol.III, 1923, p.367, B.Starck ,,Droit civil
Obligations, Librairies Techniques, Paris, 1972, p.113, citati de S.Neculaescu: ,, Teoria generald
a obligatiilor®, Editura Lumina Lex, Bucuresti, 2001, p.222.

21 L. Barac: ,Raspunderea si sanctiunea juridica®, Editura Lumina Lex, Bucuresti, 1997, p.45.

22 R. Von Ihering: ,,La faute en droit privé“ ,Trad.Mantenabre, vol.II, p.9-19.

23 M Eliescu : ,Rdspunderea civild delictuala®, Editura Academiei, Bucuresti, 1972, p.176.

24 S. Neculaescu: ,Teoria generala a obligatiilor, Editura Lumina Lex, Bucuresti, 2001, p.222.

25 N.D. Ghimpa: ,Responsabilitatea civila delictuala si contractuald. Studiu de doctrina si juris-
prudenta®, Bucuresti, 1946, p.122.

26 A sevedea in acest sens: T.R.Popescu, P.Anca: ,Teoria generald a obligatiilor, Editura Stiintifica,
Bucuresti, 1968, p.179 si 182: LM.Anghel, Fr.Deak, M.FPopa:“Raspunderea civild, Editura
Stiintifica, Bucuresti, 1970, p.72 si 107, C-tin Stitescu, C.Bérsan: ,Tratat de drept civil. Teoria
generald a obligatiilor®, Editura Academiei, Bucuresti, 1981, p.160.

27 L. Pop: ,,Drept civil roman. Teoria generala a obligatiilor, Editura Lumina Lex, Bucuresti,
1998, p.814
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Societatea nu este 0 masd amorfd de indivizi care desfasoara activitati intAmpla-
toare, disparate, neconcordante, ci un spatiu mai mult sau mai putin structurat care
permite orientarea activitatii umane spre un scop precis.

Actionind intr-o ambianta sociaJd si nu intr-un spatiu pasiv sau neutru, rezultatele
actiunii omului sunt evaluate in functie de rezonanta sociala si nu doar in functie de
rezonanta intimd, personald.

Subiectul actiunii, agentul, actioneaza intotdeauna in temeiul unui anumit pro-
gram, alcdtuit in baza scopurilor mai apropiate sau mai departate, program care ii
conferd superioritate asupra comportamentului animalelor. De vreme ce ,,omul este
singurul animal in stare sa-si gAndeasca viitorul®, sa-si defineascd existenta, in func-
tie de un anumit proiect, in momentul in care-si anticipeazi viitorul actiunilor sale,
intreprinde un act de strategie, ce implica previziune si raspundere.

Actiunea umana impune astfel respectarea anumitor norme, normarea acestei
actiuni, subordonarea ei unor scopuri si interese, potrivit unui sistem de principii si
criterii, stiut fiind c4, viata i activitatea sociald sunt supuse normativitétii sociale si
juridice (adica unui ansamblu de norme, principii, reguli sociale inclusiv juridice),
care impun indivizilor obligatia de a-si inscrie conduita si actiunile lor in limitele
acestei normativitati.

In acest spatiu, comportamentele indivizilor sunt permanent supuse aprecierii
din partea societatii, apreciere care nu este spontani, ci are in vedere un sistem de
valori si deci un sistem de norme (prin care este materializat sistemul de valori), al
céror scop este acela de a modela comportamentele, conduitele oamenilor, in sensul
integrarii lor in ordinea sociald existentd.?®

Nerespectarea sau incalcarea normativitétii sociale, inclusiv juridice, declanseaza
reactia sociald de respingere, de neacceptare sau de condamnare a subiectului uman
respectiv si de obligare a sa, sub imperiul unor sanctiuni, de a se incadra in limitele
stabilite.?

Chiar si in asemenea situatii, comportamentul uman — ca manifestare libera a
unei fiinte rationale, constiente — se raporteazd totusi la unele principii, norme ,va-
lori, repere ale ale existentei sociale, in limitele a ceea ce se considera a fi: bine-rau,
permis-nepermis, drept-nedrept, licit-ilicit.*

Prin act de conduita, in sens larg, se intelege actul de vointa si constiintd mate-
rializatd si obiectivizatd a omului®’.

In conduita si actiunea umana se impletesc atit manifestirile rationalitatii, ale
constiintei si vointei controlate de capacitatea de a gandi si rationa ale subiectului,
cat si o serie de stéri afectiv-emotionale ale psihologiei sale. Luate in sine, sentimen-

28 L. Lorincz, M.Straoanu: ,Réspunderea juridicd- parte a raspunderii sociale®, in ,,Studii sicer-
cetéri juridice“ nr.1/1970, p.9.

29 Gh. Bobes: ,Teoria generali a dreptului®, Editura Dacia, Cluj Napoca, 1994, p.255.

30 A. Sida: ,Introducere in teoria generald a dreptului, Editura Augusta, Timisoara, 1997,
p.186.

31 Gh. Bobes: ,,Teoria generald a dreptului®, Editura Dacia, Cluj-Napoca, 1994, p.255.
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tele, emotiile sau stdrile afective cuprinse in asemenea manifestari sau chiar reactiile
intentionale apérute in plan mental, dar neexteriorizate sau materializate nu au o
semnificatie sau relevantd din punctul de vedere al dreptului, decit in mésura in care
nu s-au materializat intr-o forma sau alta in fapta respectivd.”

Conduita umana a fost definita ca fiind ansamblul faptelor concrete ale indivi-
dului, adica al actelor directe ale omului, aflate sub controlul vointei si ratiunii sale®,
dar si ca o ,,secventd de atitudini pragmatice, active sau pasive, ca executii ale unor
operatii sau programe si ca asteptari sau abtineri in alte circumstante...“**

La o analiza mai atenta, se observa cd notiunea de ,,fapta“ este mai larga, inclu-
zand si conduita umana si putind avea mai multe intelesuri. Ea trebuie conceputa
mai mult figurativ, pentru ca ,este doar un simbol cu o extensie maxima, in care
sunt subsumate conduite, situatii, imprejuréri $i nu, cum s-ar putea crede, o fapta
bine individualizata“*

In literatura juridica, notiunile de fapta ilicitd si conduita ilicita se folosesc al-
ternativ, dar cu aceeasi semnificatie.

Astfel cum am mai ardtat prin conduitd licitd se intelege un comportament fie
el actiune fie inactiune care nesocoteste o prevedere legala.

Asadar pentru a vorbi despre un comportament ilicit, acesta trebuie sd incalce
o normd juridica, ilicitul fiind stipulat de un text de lege, nefiind ldsat la aprecierea
subiectiva a unei persoane sau a alteia®.

Aprecierea comportamentului ilicit se face prin observarea, descrierea naturii
actiunii sau inactiunii savérsite de autorul ei in raport cu natura juridica corespun-
zdtoare, sau prin masurarea ei in raport cu consecintele faptei, consecinte care se
circunscriu in continutul conduitei.

Profesorul Dongoroz definea in Tratatul sdu din 1969 licitul juridic ca fiind tot
ceea ce regulile de conduita nu opresc, precum si tot ceea ce este conform cu regulile
de conduita constituie sfera permisului ( adica ceea ce este ingaduit), iar ilicitul este
tot ceea ce este contrariu unei reguli de conduitd constituie sfera nepermisului®” .

In consecinta a face ceea ce regulile de conduitd nu opreste, a face ceea ce re-
gula de conduita ordona, a face in conformitate cu regula de conduita ceea ce acesta
reguld permite, in anumite conditi, a reactiona contra unei actiuni neconvenabile, in
felul si masura prescrisa de regula de conduitd, inseamna a avea o conduita licitd, a
ramane in sfera licitului.

32 A. Sida: ,Introducere in teoria generald a dreptului, Editura Augusta, Timisoara, 1997, p. 193.

33 M. Luburici: ,Teoria generala a dreptului®, Editura Oscar Print, Bucuresti, 1998, p. 217.

34 C. Popa: ,Dimensiuni ale conduitei umane. Perspectivéd praxiologica. ,Conduita, norme si
valori“; Editura Politica, Bucuresi, 1986, p.19.

35 S. Neculaescu: ,Teoria generala a obligatiilor®, Editura Lumina Lex, Bucuresti, 2001,
pag.212.

36 D. Mazilu: ,Teoria generald a dreptului  editura All Beck, Bucuresti , 1999, p. 317

37 Vintild Dongoroz, Drept Penal, Bucuresti, 2000, p.12
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Din contra, ceea ce regula de conduitd opreste, a nu face ceea ce regula de con-
duita ordona, a face contrar reguli de conduitd inseamnd a avea o conduita ilicitd,
a pasi in sfera ilicitului.

3. Ilicitul concret si ilicitul abstract

Regula de conduitd prin continut nu determina decat in mod abstract ceea
ce este ilicit. In regula de conduitd nu gisim decat notiunea conceptului ilicitului,
adica ilicitul abstract, adicd obiectivitatea ideologica a faptului. Cind insa regula de
conduitd a fost efectiv incédlcatd de cineva, fapta constituie ilicitul concret. Ilicitul
concret trebuie sa corespunda notiunii ilicitului abstract, sa se incadreze in acesta
notiune, cu alte cuvinte, si constituie in realitatea faptelor exact aceeasi situatie, pe
care regula de conduité o defineste ideologic.

Ilicitul juridic concret exista din momentul in care preceptul unei norme ju-
ridice a fost incélcat in mod efectiv prin activitatea unui membru al colectivitatii(
obiectivitatea reald a faptului ilicit). Ilicitul juridic este in acelasi timp si un fapt
neconform cu dreptul, respectiv este antijuridic®.

Asadar caracterul ilicit se stabileste in legatura nemijlocita cu o prescriptie
cuprinsa de o normd juridicd; neobservarea si incalcarea perescriptiei cuprinsa in
norma juridicd lezeaza ordinea de drept, echilibrul vietii sociale si pun in pericol
siguranta circuitului juridic®.

Profesorul Eliescu aprecia in lucrarea sa'’ , cd atunci cand faptele indivizilor
sunt contrare legii sau regulilor de convietuire sociala, avand ca efecte incélcarea
drepturilor subiective sau cel putin a intereselor altuia, interese care nu sunt potriv-
nice normelor juridice sau moralei, acestea sunt ilicite.

In teoria generald a dreptului, notiunea de fapta ilicité are o sfera largi cuprin-
zand orice abatere de la normele legale, chiar daca abaterea nu se rasfrange in mod
direct si nemijlocit asupra prejudicierii unui anumit subiect de drept. Acest lucru
se datoreaza faptului cd prin aceasta abatere se aduce atingere intereselor majore ale
indivizilor carora legea nu le dd expresie i ocrotire.

O alta definitie datd in doctrina faptei ilicite este cea a profesorului Liviu Pop*
conform cdreia faptele juridice ilicite sunt actiuni omenesti savarsite fara intentia
de a nagstere la raporturi juridice de obligatii, care totusi produc asemenea efecete
in temeiul sau puterea legii, impotriva vointei autorului lor, si prin care se incalcd
norma de drept sau bunele moravuri.

Asadar caracterul ilicit se stabileste in legatura nemijlocita cu o prescriptie
cuprinsa de o normd juridicd; neobservarea si incalcarea perescriptiei cuprinsa in
norma juridicd lezeaza ordinea de drept, echilibrul vietii sociale si pun in pericol
siguranta circuitului juridic*’.

38 Vintild Dongoroz, Drept Penal, Bucuresti, 2000, p.14

39 N. Popa: ,Teoria generald a dreptului, editura Actami, Bucuresti, 1996, p. 325

40 M. Eliescu: ,Raspunderea civild delictuali“Editura Academiei, Bucuresti, 1972, p. 143
41 L.Pop:“Teoria generala a obligatiilor®, Editura Lumina Lex, 1998, p.140

42 N. Popa: ,Teoria generala a dreptului®, editura Actami, Bucuresti, 1996, p. 325
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Fapta ilicitd prin ea insasi si privitd izolat nu poate constitui izvor de obligatii
civile; pentru nasterea acestui tip de raport juridic, fiind necesar , pelanga exixtenta
faptei ilicite si intrunirea altor conditii, dintre care cele mai importante fiind : un
prejudiciu, un raport de cauzalitate suficient de caracterizat intre fapta ilicita si
prejudiciul suferit de victimd si culpa autorului®.

In doctrind notiunile de fapt ilicit sau de ilicitate sunt controversate acestea
fiind uneori asociate notiunii de culpd, vinovitie, iar alteori notiunii de perjudiciu,
in acest sens sustinandu-se cd existenta culpei face sd se prezume caracterul ilicit al
faptei sau cd simplul fapt al cauzérii pagubei ar fi ilicit*.

In viata reala faptele umane ne apar nu numai ca manifestiri obiectivate ale con-
stiintei si vointei, si de aceea, cel mai adesea , din modul in care ele se obiectiveaza,
rezultd insdsi atitudinea subiectiva a persoanei; din acest motiv unii autori, apreciind
global fapta ilicita si atitudinea subiectiva fata de aceasta faptd nu disting intre caracte-
rul ilicit si cel culpabil al acesteia, incluzand caracterul ilicit in cel culpabil si retindnd
drept element al raspunderii :“fapta culpabila savarsitd de o anumitd persoana®

Au fost autori® care tratand raspunderea delictuald au aratat ca aceata se sprijind
pe notiunea de culpd, aceata fiind caracteristica fiecirui fapt ilicit fie el pozitiv sau
negativ . In acest sens notiunea de culpa consti in oricare abatere de la o obligatie,
legald sau contractuald, orice trecere peste complexul regulilor de drept pozitive impuse
de lege oricdrui individ, orice element anormal in felul de a se purta al acestuia.

Aproape in acelasi sens M. Cantacuzino aprecia cd “.. culpa nu poate si existe
si nu poate da loc la o sanctiune decét atunci cand cineva depaseste limite dreptului
sdu si prin aceasta calca in domeniul dreptului subiectiv al altuia, cauzandu-i astfel
0 paguba“

In alte sisteme de drept** notiunea de ilicit este legatd de cea de dauna; dar doc-
trina nostra a statuat contrarul, apreciind ca fapta ilicitd nu este absorbita de dauna
si nici nu se identificd cu aceasta, dauna fiind tocmai rezultatul faptei ilicite.

Spre deosebire de sistemul nostru de drept unde se vorbeste, in general, de o
raspundere pentru fapta, in sistemul francez de drept se vorbeste de o raspundere
pentru greseald” a cdrei definitie se situeaza pe terenul ilicitului. Este binecunoscuta
definitia data de ,,péarintele raspunderii juridice®- Planiol conform céreia greseala ar
consta in incédlcarea unei obligatii preexistente*®, dar si cea a profesorului Savatier
pentru care greseala este incdlcarea unei indatoriri legale sau morale determinate,
ori a unei indatoriri generale de a nu dauna altuia.

43 L.Pop:“Teoria generald a obligatiilor, Editura Lumina Lex, 1998, p.142

44 T.Rosetti-Bélanescu, Al. Biicoianu: ,,Drept civil roman. Teoria generald a obligatiilor Bucuresti
, 1943, p.78

45 C. Hamangiu, .Rosetti-Balanescu, Al. Baicoianu: “ Tratat de drept civil roman“vol II, editura
ALL Bucuresti , 1998, p.94

46 Art. 2043 din Codul civil italian

47 faute

48 M. Planiol: ,,Etudes sur la responsabilite civile  p. 283
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O altd definitie datd greselii in doctrina franceza aseménétoare celei a lui Platiniol
este aceea a lui Carbonnier® care aprecia greseala ca fiind incélcarea unei obligatii
preexixtente prin care se aduce atingere unui drept.

Tot in doctrina franceza, Josserand®, aprecia cd: ,,a sdvarsi o greseala delictuald
inseamna sd se vatdme un drept, fira a se putea sprijini pe un drept superior sau
cel putin echivalent.

Asadar atat in dreptul francez cat si in cel belgian ilicitul unei fapte este soco-
tit absorbit de vinovitie, alaturi de imputabilitatea fiind apreciat ca un element al
greselii.

Codul civil german pretinde pentru nasterea raspunderii civile un act potrivnic
dreptului asadar o fapta ilicitd (rechtswidrig) care, totodata, sd constituie o gresea-
13 (verschulden). Acest dualism existd si in dreptul altor tiri cum ar fi Elvetia sau
Austria.

In aceste sisteme de drept se face astfel distictia intre greseald si ilicitate, intre
cracterul ilcit si caracterul vinovat ala cnduitei umane.

Prin urmare putem concluziona cd in doctrina clasicd simpla existenta a unui
fapt ilicit nu este o greseald indestuldtoare pentru atragerea raspunderii, nedreptatea,
ilicitul trebuind si fie constiente.

In prezent in practica noastri judiciara dar si in doctrind se sustine ca distinctia
intre fapta ilicitd si greseala autorului sau este nu numai posibila ci si necesara®".

Distinctia este posibild deoarece fapta ilicitd este manifestarea exterioard sau
obiectivarea vointei si constiintei autorului, iar greseala sau vinovatia este atitudinea
psihicd, interioara fata de aceasta faptd. Aceastd distinctie este necesara pentru a re-
glementa si situatii in care existd faptd ilicitd dar nu si raspundere juridica deoarece
nu exista vinovitie, greseala cum ar fi cazul faptelor savarsite de persoanele lipsite
de discernamant.

49 J. Carbonier: ,,Droit civil, Les biens et les obligations®, Paris , 1964, p. 608

50 L. Josserand: ,cours de droit civil positif francais®, vol II, Paris , 1933, p. 426

51 A sevedea in acest sens Ctin Statescu, c. Barsan: ,, Teoria generala a obigatiilor“Editura Acad-
emiei, Bucuresti, 1981, p. 160; T.R. Popescu, P. Anca:“ Teoria generala a obigatiilor“Editura
Stiintifica, Bucuresti, 1968, p. 182
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UNELE ASPECTE TEORETICE
PRIVIND OBIECTIVELE ADMINISTRATIEI PUBLICE

Sorin NEACSU, doctorand
Recenzent: Lilea MARGINEANU, doctor, conferentiar universitar

THEORETICAL ASPECTS OF THE OBJECTIVES OF PUBLIC ADMINISTRATION

This article is dedicated to shaping government objectives, goals and making a distinction
between central and local government types. It presents a classification of the active adminis-
tration, consultative and deliberative and outlines the guidelines in this area.

Keywords: public administration, classification, objectives, scope, forms

Prezentul articol este dedicat conturdrii obiectivelor administratiei publice, facand o delimitare
intre scopurile si tipurile administratiei publice centrale si locale. Se prezintd o clasificare a
administratiei in activd, consultativd si deliberativd si se traseazd liniile directoare din acest
domeniu.

Cuvinte cheie: administratie publicd, clasificare, obiective, scop, forme

Mutatiile survenite in cadrul sistemului de administrare sunt cu atat mai preg-
nante, cu cét transformarile induse la nivelul acestuia, au cipétat consistente, in urma
adoptdrii Constitutiei.

Atat in plan structural-organizatoric, cét si cel material-functional, administratia
publica a cdpatat o noua filosofie, dobandind o configuratie inedita in sistemul global
al administratiei. Fiind chemata sa satisfacd interesul general exprimat prin lege,
administratia publica constituie activitatea prin care se exercitd legea, ea fiind foarte
strans legatd de puterea executiva.

Si daca activitate de stat este o activitate de organizare a relatiilor sociale, ideea
de organizare fiind punctul-cheie in administrarea publica, in sens larg ,,administratia
publicd este o activitate de organizare a anumitor relatii sociale, mai concret a legilor
si a celorlalte acte ale organelor statului®’

O organizare optimd nu poate fi rezultatul intamplarii, orice organizare trebuie
fundamentata stiintific. Deci, functionarea rationald si eficienta a administrarii publice
cere implementarea metodelor stiintifice de organizare a activitatilor administrative.

Aceasta este cu atat mai important unde stiinta administratiei dace primii pasi si
elaboririle teoretice in acest domeniu sunt actuale si tin sa fie urmate de indrumaéri
practice pentru organele administratiei publice.

1 Gorjan L. Drept administrativ. Administratie publica. Bucuresti: Lumina Lex, 2005, p.83.
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Administratia tdrii este incredintatd unor autoritéti statale, ele fiind administratia
centrald si unitatile sale teritoriale precum si administratia locala, chematé sd admin-
istreze interesele colectivitdtilor locale, in conformitate cu Constitutia.

Pornind de la acest rationament putem mai bine sd ne dim seama care sunt
deosebirile dintre autorititile administratiei publice locale si diferitele servicii pub-
lice ale administratiei publice centrale de specialitate (ministere, departamente) care
actioneaza intr-un anumit teritoriu, dar sunt structuri exterioare ale anumitor autoritati
administrative centrale.

E necesar de precizat ca in cadrul structurii teritoriale a organelor administratiei
locale si centrale, relatiile dintre ele sunt foarte variate si, in fine, ele trebuie s cola-
boreze reciproc, deoarece au un scop comun — organizarea serviciilor publice pentru
cetdtenii din teritoriu.

Organele administratiei publice pot activa eficient in conditiile cdnd toate
transformarile din societate se efectueaza intr-o consecutivitate bine determinata si au
un suport legislativ adecvat, care le-ar permite nu numai sa dirijeze aceste procese, dar
sa se reformeze ele insele, pornind de la cerintele inaintate de evolutia societatii.

Amploarea schimbdrilor intervenite in ultimul deceniu in structura organelor
(autoritatilor) statului au produs, in mod obiectiv, transforméri de esenta si in planul
administrarii publice, in general, si al organizarii si functiondrii sale, in special.

O colectivitate umand, aflatd pe un anumit nivel de dezvoltare si de coeziune, nu
poate exista decat dispunand de o administratie, care are ca obiect general satisfacerea
nevoilor importante ale vietii acestei colectivitati, viata implicand administrarea.

Administratia publica are ca scop realizarea valorilor care exprima interesele
statului sau ale unei colectivitati distincte, recunoscutd ca atare de stat, valori care sunt
exprimate in acte elaborate de catre puterea legiuitoare. Obiectul administratiei publice
il reprezintd organizarea executdrii i executarea in concret a legii, obiect circumscris
de puterea legiuitoare. Administratia publicd, in statul de drept, reprezinta principala
parghie prin care se realizeaza valorile stabilite la nivelul esicherului politic.?

Administratia se regaseste pretutindeni, in toatd complexitatea vietii sociale,
constituind una dintre cele mai utile activitati umane. De aceea, administratia este
legatd si de puterea judecatoreascd ale cdrei hotéréri sunt aplicate si executate in cadrul
administratiei publice, la nevoie, putdndu-se recurge la mijloace de constrangere
statala. Pe de alta parte, puterea judecdtoreasca exercita un permanent control asupra
activitatii administratiei, daca avem in vedere doar doud domenii, anume contenciosul
administrativ si cel contraventional.

Dar, cel mai strins, administratia este legatd de puterea executiva. Administratia
publica se realizeazd atat de organele puterii executive (Presedintele Roméniei, Guvernul
Romaéniei si Ministerele) ct si de autoritatile administratiei publice locale (prefectii,
consiliile judetene, primarii §i consiliile locale), care nu sunt organe ale puterii execu-
tive, precum si de regii autonome si institutii social-culturale care, de asemenea, nu

2 Prisecaru I. V. Tratat de drept administrativ roman. Bucuresti: Lumina Lex, 1993, p.127.
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sunt organe ale puterii executive. Intr-adevir, daca statului i se recunoaste dreptul
originar de exercitare a administratiei publice, doctrina si practica recunosc faptul
cd aceasta poate fi exercitatd si de colectivitatile locale, prin institutii publice proprii,
constituite in acest caz vorbindu-se de un drept derivat, iar activitatea purtind de-
numirea de administratie publicd locala.

Totusi sub autoritatea si conducerea generald a Guvernului isi desfasoara activi-
tatea administratia publica.

In doctrina juridica se considera ca functiile administratiei publice se pot rezuma
la actiuni, consultare si deliberare. De aceea, administratia a fost clasificata in activa,
consultativd si deliberativa.

Administratia este activd cAnd aplicd si executa legea sau cand se ia 0 masura de util-
itate publicd, este consultativd cAnd da avize administratiei in cadrul cireia functioneaza
si este deliberativa cand un organ colegial ia decizii care obligd administratia activa.
Astfel, spunem ca administratia este activa atunci cdnd un agent constatator incheie
un proces-verbal de contraventie sau cAnd un primar decide asupra unei probleme
de interes local, administratia este consultativd cAnd ministrul finantelor avizeaza
un proiect de hotédrate de guvern, intocmit de alt minister si este deliberativd cand
Colegiul director al serviciului Romén de Informatii ia o decizie.

In doctrini recentd, de drept administrativ, se identifica principalele functii ale
administratiei publice:

— functia de mecanism intermediar de executie ce are menirea de a organiza
si a asigura executia, in ultima instanta folosind autoritatea sa sau chiar con-
strangerea;

— functia de instrument de conservare a valorilor materiale si spirituale ale
societatii;

— functia de organizare si coordonare a adoptarilor ce se impun datoritd
transformdrilor care se produc inerent in evolutia diferitelor componente
ale societatii, in special in structura economicd a acesteia.

Schimbarile intervenite in structura autoritatilor ori organelor statului si, in mod
deosebit, a principiilor care le guverneaza, dupa 1989, au produs transformari de
esentd in planul administratiei publice, in general, dar mai ales in cel al administratiei
publice locale. Administratia publica locald nu mai este o parte din administratia
statului, ci o administratie destul de autonoma cu care cea a statului coadministreaza
problemele administrativ teritoriale.

Continutul administratiei publice este dar de doua categorii de activitati:

— activitati cu caracter dispozitiv sau de dispozitie;

— activitati cu caracter prestator sau de prestatie.’

Prin activitatile executive cu caracter de dispozitie se stabileste ce trebuie sa facd
sau sa nu faca, ce le este permis sau interzis subiectilor de drept, persoane fizice sau
juridice, administratia publicd putind interveni in anumite cazuri, cu aplicarea de

3 Bondar E Politici publice si administratie publica.Bucuresti: Politom, 2007, p.89.
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sanctiuni pentru nerespectarea conduitei prescrise.

Denumirea de activititi executive cu caracter de dispozitie releva caracterul preg-
nant al folosirii puterii conferite de lege administratiei publice de a organiza executarea
legii. Acest proces este deosebit de complex si laborios, parcurgdnd mai multe etape,
respectiv documentare, studii, avize, variante, optiuni, deliberari, decizii etc.

Cea de-a doua categorie de activitati ce formeaza continutul administratiei
publice este prestarea de servicii. Administratia publica, mai ales in statul de drept,
democratic, nu se poate reduce, insi, la activitatile executive de dispozitie. Activitatea
administratiei constd si din diferite prestatii, de interes general realizate pe baza si in
executarea legii din oficiu sau la cererea cetatenilor, persoanelor juridice sau diferitelor
organe ale statului.

Prestatia cuprinde administratia publica in domeniul salubritétii publice si a
ocrotirii mediului ambiant, furnizarea de gaze naturale, curent electric, servicii telefo-
nice, radio, televiziune, posta, transport in comun, constructii si inchirieri de locuinte,
asistentd sanitard, spectacole si activitdti culturale, educative gi multe altele.

Persoanele fizice §i persoanele juridice recurg la prestatiile pe care le realizeaza
administratia publicé in cele mai variate ocazii si cele mai diferite domenii de activitate.
Organele administratiei publice au misiunea de a satisface nevoile cetétenilor si ale
colectivitatii, realizarea prestatiilor respective avand caracterul unor servicii publice pe care
administratia le pune la dispozitia cetatenilor. Aceste prestatii se infiptuiesc tot pe baza
si in executarea legii, ele reprezintd o formd specifica de executare in concret a legii.

Activitatile executive cu caracter de prestatie se realizeaza atét prin acte juridice, cat
si prin operatii materiale. Unele dintre actele juridice prin care se realizeaza prestatiile
sunt acte administrative. Astfel, sunt certificatele medicale sau diplomele eliberate de
scoli sau facultéiti. Uneori prestatiile administratiei publice se realizeaza in baza unor
contracte administrative ce se incheie intre administratie i alte persoane.

Activitatile de prestatie care fac parte din continutul administratiei publice derivé
din functiile statului de drept.*

Intr-adevar, statul modern pe langa functiile traditionale de reglementare a
activitatii membrilor societatii si de executare a acestor reguli, mai are de realizat o
multitudine de prestatii in favoarea membrilor societitii.

In unele cazuri, activititi de organizare a executrii legii si de executare a acesteia
se realizeaza si de catre organizatii particulare, activitatile lor fiind de interes public,
prevazute in conformitate cu prevederile acesteia, desi nu fac parte din sistemul de
organizare a statului. Asa, de exemplu, este cazul barourilor de avocati, unitétilor sanitare
ori institutiilor de invatdmant particulare care desfasoara activititi de interes si utilitate
publica, dar nu fac parte din sistemul de organizare a administratiei publice.

Cele doua categorii de activitdti ale administratiei prezinta tot atatea dimensiuni
care urmeaza a fi studiate prin prisma notiunilor de politie administrativa si respectiv,
serviciu public.

4 Jorgovan A. Tratat de drept administrativ, vol. I. Bucuresti: Nemira, 1996, p.119.
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COMENTARIUL CAPITOLULUI VI AL CONSTITUTIEI
REPUBLICII MOLDOVA ,GUVERNUL" (PARTEA I)

Serghei TURCAN, doctor, conferentiar universitar

COMMENT OF CHAPTER VI oF THE CONSTITUTION OF THE REPUBLIC OF MoLDOVA ,,GO-
VERNMENT« (PART I)

Chapter VI of the Constitution of the Republic of Moldova regulates the organization and
functioning of the Government as an executive body, endowed with overall responsibility for
carrying out domestic and foreign state policies which governs the public administration. The
role and structure of the Government are examined in this article, as well as the procedure
for its investment, government reshuffle and the incompatibilities in the exercise of govern-
ment member dignity.

Keywords: Government, program of activities, investiture, government reshuffle, prime min-
istet, ministers.

Capitolul VI al Constitutiei Republicii Moldova reglementeazd modul de organizare si functi-
onare a Guvernului ca organ executiv colegial, inzestrat cu competentd generald in domeniul
realizdrii politicii interne i externe a statului, care exercitd conducerea generald a administratiei
publice. In acest articol se analizeazd rolul si structura Guvernului, procedura de investire
a acestuia, remanierea guvernamentald si incompatibilitdtile in exercitarea demnitdtii de
membru al Guvernului.

Cuvinte cheie: Guvern, program de activitate, investire, remaniere guvernamentald, prim-
ministru, ministri.

Articolul 96 Rolul

(1) Guvernul asigura realizarea politicii interne si externe a statului si
exercitd conducerea generala a administratiei publice.

(2) In exercitarea atributiilor, Guvernul se conduce de programul siu de
activitate, acceptat de Parlament.

Notiunea de ,Guvern poate avea un triplu sens. Intr-o acceptiune foarte larga,
acest termen desemneaza totalitatea organelor politice ale statului. Intr-un sens mai
putin larg, acelasi termen reprezinta totalitatea organelor care formeaza puterea exe-
cutivd. Intr-un termen restrins, prin ,,guvern® se intelege numai autoritatea executivi
formatd din ansamblul ministrilor'. In opinia noastrd Guvernul este organul executiv

1 Dréaganu Tudor. Drept constitutional si institutii politice. Tratat elementar. Vol. II. Bucuresti:
Lumina Lex, 1998, p. 308.
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colegial, inzestrat cu competentd generald in domeniul realizdrii politicii interne si
externe a statului, care exercitd conducerea generald a administratiei publice?.

Evidentiem urmatoarele trasdturi caracteristice ale Guvernului’:
— Guvernul este un organ executiv — actioneaza in temeiul si in aplicarea legilor

in vigoare. Functia executivd are ca obiect organizarea aplicdrii si aplicarea in
concret a legilor, asigurarea bunei functionari a serviciilor publice instituite in
acest scop, precum si emiterea de acte normative si individuale sau efectuarea
de operatiuni materiale, prin care, pe baza legii, se intervine in viata particu-
larilor pentru a le dirija activitatea sau a le face anumite prestatii. Guvernul
desfisoara o activitate exclusiv executivd, principala sa atributie constituind-o
organizarea si asigurarea executarii legilor de catre autoritatile publice*. Guver-
nul reprezintd componentul de bazi al puterii executive, deoarece lui ii revin
cele mai importante atributii in realizarea functiei de implementare a legilor.
In acest scop Guvernul este investit cu anumite functii cu caracter de putere,
deoarece fiind adoptat cadrul necesar organizatoric pentru executarea legii
el devine obligatoriu. Asigurarea politicii interne si externe a statului are loc
prin organizarea executdrii legilor, deoarece Parlamentul stabileste directiile
principale ale politicii interne si externe a statului’.

— Guvernul este un organ central al administratiei publice — este un organ a

carui competenta se extinde pe intreg teritoriu al statului, care prin activitatea
sa asigura realizarea politicii interne si externe a térii si exercita conducerea
generald a administratiei publice. Guvernul se caracterizeaza prin pozitia
pe care o detine in raport cu organele de specialitate ale administratiei pu-
blice. Din acest punct de vedere, el apare ca fiind organul de conducere si
coordonare a organelor centrale si de specialitate, precum si, cu respectarea
principiului autonomiei si a descentralizarii serviciilor publice, a organelor
locale ale administratiei publice.

— Guvernul este un organ cu competentd materiald generald, in sensul ca el dis-

pune de atributii executive in toate ramurile si in toate domeniile activitatii
administrative, fiind abilitat sd ia masuri interesind fie numai pe unele dintre
ele, fie ansamblul lor.

— Guvernul este un organ colegial, caracter care rezulta din componenta sa

(investirea guvernului este colectiva si nu individuala si este legatd de un
program de guvernare, care se raporteazi la un intreg si nu la componentele
lui), din modul de lucru (el lucreazd numai in sedinte), precum si din mo-
dul de adoptare a actelor juridice de competenta sa®, or, caracterul colegial

2 A se vedea: Turcan Serghei. Guvernul ca autoritate executivi. In: Reintegrarea Moldovei.
Solutii si modele. Chisindu: TISH, 2005, p. 127-159.

3 Draganu Tudor. Op. cit., p. 214, 310.
Hotérirea Curtii Constitutionale nr. 10 din 04.03.1997, MO nr. 18 din 20.03.1997.

5 Popa Victor. Autorititile Publice ale Republicii Moldova. Compendium privind structura,
organizarea si functionarea lor. Chisinau: TISH, 2004, p. 45

6 Prisacaru Valentin. Tratat de drept administrativ roman. Partea generald. Editia a III-a. Bu-
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al Guvernului rezida in coparticiparea tuturor membrilor sii la procesul de
luare a deciziilor, care se adopta cu majoritatea voturilor. Guvernul nu poate
actiona decit ca un tot. Altminteri, coeziunea si coerenta, de care depind
eficienta politicii sale, ar fi compromise’.

Ratiunea fundamentald a Guvernului o reprezinta asigurarea realizarii liniilor
politice interne si externe ale tarii, incorporate in programul de guvernare acceptat
de Parlament, ceea ce, in planul juridicului inseamna initierea de proiecte legisla-
tive, adoptarea de hotariri pentru aplicarea acestora, vegherea ca toate autorititile
administratiei publice sd actioneze cu operativitate si profesionalism in respectarea
Constitutiei si a legii®.

Prin ,,politicd internd“ intelegem forma de organizare, de activitate si de condu-
cere a unei comunitati umane in limitele teritoriului national, potrivit unui program
care reflectd ideologia, valorile, idealurile, interesele acesteia’. Astfel, Legea cu privire
la Guvern' stabileste directiile principale ale activititii Guvernului, care: creeaza
conditii pentru stabilirea si asigurarea suveranitatii economice si politice a Moldovei;
elaboreaza conceptia dezvoltarii social-economice a republicii, programul si mecanis-
mul trecerii la economia de piatd; asigura libera initiativd, deetatizarea, privatizarea,
demonopolizarea economiei si dezvoltarea relatiilor de piatd; elaboreazd strategia
dezvoltarii tehnico-stiintifice, promoveaza o politica nationald in domeniul culturii,
stiintei, tehnicii, tehnologiei; rezolva problemele reglementdrii de stat a progresu-
lui tehnico-stiintific; garanteaza tuturor subiectilor proprietatii libertatea activitdtii
economice, diversitatea formelor de proprietate si egalitatea lor in drepturi, are grija
de pastrarea proprietatii; protejeazé interesele nationale in activitatea economici,
financiara si valutara; formeaza un sistem eficient de ocrotire sociala a populatiei,
creeaza conditii pentru cresterea nivelului de trai, pentru satisfacerea necesitatilor
culturale si spirituale ale cetatenilor republicii; promoveaza politica de stat in dome-
niul ocrotirii sdnatdtii populatiei; asigura apararea drepturilor consumatorilor prin
organizarea si coordonarea controlului si supravegherii de stat a calitétii produselor,
lucrdrilor, serviciilor; asigurd utilizarea rationald a resurselor naturale si integritatea
lor, protectia ecologicé a populatiei si a mediului ambiant; asigura legalitatea, ordinea
publica, drepturile si libertatile cetdtenilor; promoveaza politica securitdtii nationale,
dirijeaza activitatea de aparare a Republicii Moldova etc.

curesti: Lumina Lex, 2002, p. 112.

7  Constantinescu Mihai, Deleanu Ion, Iorgovan Antonie, Muraru Ioan, Vasilescu Florin, Vida
Ioan. Constitutia Romaniei, comentata si adnotata. Bucuresti: Regia Autonoma ,,Monitorul
Oficial,,, 1992, p. 243.

8 JIorgovan Antonie. Tratat de drept administrativ. Vol. I. Editia a III-a. Bucuresti: ALL BECK,
2001, p. 363.

9 DEXI. Dictionar explicativ ilustrat al limbii romane. Chisindu: Arc, Gunivas, 2007,
p- 1506.

10 Art. 3, alin. (1) din Legea nr. 64 din 31.05.1994 cu privire la Guvern, MO nr. 131-133 din
26.09.2002.
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Termenul ,,politicd externd“ semnifica totalitatea obiectivelor si a actiunilor pe care si
le asuma un stat pe planul relatiilor internationale; totalitatea metodelor si a mijloacelor
prin care statul actioneaza pentru realizarea obiectivelor asumate''. Astfel, in domeniul
politicii externe Guvernul: poarta tratative si ia parte la negocieri, acorda imputerniciri
pentru initierea negocierilor si semnarea tratatelor, incheie tratate internationale si
asigura indeplinirea lor; stabileste relatii multilaterale intre Republica Moldova si state
strdine, organizatii internationale, asigura schimbul de informatie, de studenti si spe-
cialisti; prezintd Presedintelui Republicii propuneri privind acreditarea si rechemarea
reprezentantilor diplomatici ai Republicii Moldova, infiintarea, desfiintarea si schimbarea
rangului misiunilor diplomatice; reprezinta Republica Moldova in relatiile internationale;
asigura promovarea unui curs unic si coerent in domeniul politicii externe.

Constitutia abiliteazd Guvernul cu atributia de a exercita conducerea generald a
administratiei publice. Administratia publicd constituie o varietate de activitati a unui
ansamblu de organe investite prin Constitutie si lege, in regim de putere publicd, sd
aduca la indeplinire legile sau in limitele legii sa realizeaza valorile politice, sociale
si economice care exprima interesul general al societétii. Dreptul de conducere ge-
nerald a administratiei publice, recunoscut Guvernului, asigura unitatea de actiune a
autoritdtilor administratiei publice centrale si locale, pentru aducerea la indeplinire
a dispozitiilor legii si infaptuirea sarcinilor care le revin, privind administrarea do-
meniului public'.

Guvernului i se incumba atit conducerea generald a administratiei publice centrale,
cit si conducerea generald a administratiei publice locale, ca parti ale administratiei
publice. Conducerea generald semnifici dirijarea si coordonarea serviciilor descon-
centrate in teritoriu si doar coordonarea serviciilor descentralizate ale autoritétilor
publice locale'. In conformitate cu imputernicirile sale Guvernul: conduce, coordo-
neazd si controleaza activitatea ministerelor, a altor autoritati administrative centrale;
stabileste functiile ministerelor, ale altor autorititi administrative centrale si ale celor
din subordinea sa; exercita controlul legalititii si oportunitatii activitdtii ministerelor,
altor autoritati administrative centrale si a organelor din subordine, avind competenta
de a abroga hotéririle si ordinele ilegale ale ministrilor, conducétorilor altor organe din
subordine; coordoneaza si exercita controlul asupra activitétii organelor administratiei
publice locale, creind conditii pentru functionarea autoadministrarii.

Sintagma ,,exercita conducerea generala a administratiei publice” evoca existenta
unor raporturi de drept administrativ intre Guvern si oricare alta autoritate a adminis-
tratiei publice, raporturi care diferd sub aspectul continutului, in functie de principiile
ce stau la baza structurii administratiei: unele vor fi raporturi de subordonare (fata de
ministere), altele vor fi raporturi de colaborare (fatd de autoritatile administratiei publice
autonome) si altele vor fi raporturi de tuteld administrativa (fatd de autoritatile locale

11 DEXI, p. 1506.

12 Popa Victor. Dreptul Public. Chisinau: AAP, 1998, p. 360; Popa Victor. Autorititile Publice
ale Republicii Moldova. p. 51.

13 Hotérirea Curtii Constitutionale nr. 2 din 13.03.2007, MO nr. 4 din 23.02.2007.
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alese). Or, administratia publicé (totalitatea organelor de stat prin care se desfasoard
activitatea executiva si de dispozitie a statului in scopul realizarii functiilor sale) are
drept obiectiv tocmai realizarea unei valori politice, ea se plaseazd intre activitatea de
formulare a acestor valori si activitatea de materializare concretd a acestora'.

In exercitarea atributiilor, Guvernul se conduce de programul siu de activitate,
acceptat de Parlament. Programul de activitate este obligatoriu pentru Guvern. In
cadrul procedurii complexe de investire a Guvernului, anume acordarea de cétre
Parlament a votului de incredere asupra programului de activitate, reprezintd etapa
principala si definitorie in formarea Guvernului. Votul de investitura marcheazd
trecerea din sfera competitiei pentru putere in sfera exercitdrii puterii politice, ceea
ce presupune aplicarea unor linii politice si, corespunzétor, promovarea unor valori
politice incorporate in programul de Guvernare, acceptat de Parlament, cu prilejul
votului de investitura. Votul de investitura da legitimitatea echipei guvernamentale, in
sensul acceptdrii unui program politic ca program oficial de guvernare a natjunii®.

Programul de activitate reprezintd planul de activitate cuprinzind etapele pro-
puse pentru o anumita perioadid; expunerea scrisd a principiilor, a telurilor urmarite
si a mijloacelor preconizate pentru realizarea lor ale unui Guvern's, or, programul
de activitate nu este altceva decit Programul national de guvernare in care sunt ma-
terializate programelor partidelor de guvernare'’. Activitatea Guvernului in vederea
realizdrii programului de activitate trebuie si se desfasoare cu respectarea principiilor
democratiei, legalitatii, utilitatii sociale i transparentei.

Putem constata faptul ca in marea majoritate a tarilor lumii, in prezent asistam
la o expansiune fara precedent a activitatii Guvernului, crescind semnificativ rolul
acestuia in exercitarea puterii de stat. Aceasta se datoreazd mai multor factori: Gu-
vernul considerat mult timp drept un organ secundar si subordonat este in realitate
elementul motrice si dinamic al sistemului politic, veritabilul autor si realizator al
politicii nationale, invocindu-se: un argument tehnic (contine un numadr restrins de
membri, care se afld in raporturi ierarhice); un argument politic (contine persoane
din conducerea partidului majoritar din Parlament, or, majoritatea parlamentard, in
mare masura, e lipsitd de independenta si voteazd conform deciziilor liderilor sai po-
litici, care, mai ales in regimurile parlamentare, conduc cu executivul); un argument
juridic (dispune de suficiente mecanisme constitutionale pentru a influenta activitatea
Parlamentului); un argument institutional (beneficiaza nu numai de mijloace admi-
nistrative si financiare indispensabile, dar si de forta publica)'s.

14 Torgovan Antonie. Op. cit., p. 363.

15 Jorgovan Antonie. Op. cit., p. 362.

16 DEXI, p. 1572.

17 Popa Victor. Autoritétile Publice ale Republicii Moldova. p. 45.

18 A se vedea: Gicquel Jean. Droit constitutionnel et institutions politiques, 17-e édition,
Paris: Montchrestien, 2001, p. 699; Iorgovan Antonie. Op. cit., p. 39; Favoreu Louis, Gaia
Patrick, Chevontian Richard, Mestre Jean-Louis, Pfersmann Otto, Roux André, Scoffoni
Guy. Droit constitutionnel, 4-e édition, Paris: Dalloz, 2001, p. 531.
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Articolul 97 Structura
Guvernul este alcatuit din Prim-ministru, prim-viceprim-ministru, vice-
prim-ministri, ministri si alti membri stabiliti prin lege organica.

Acest articol stabileste structura Guvernului, in componenta céruia putem distinge
membri ai Guvernului numiti prin decret prezidential in baza votului de incredere
acordat de Parlament si membri ai Guvernului din oficiu, stabiliti prin lege organica,
care sunt confirmati prin decret prezidential. Astfel, din prima categorie fac parte:
prim-ministrul, prim-viceprim-ministru, viceprim-ministri i ministrii, iar din a
doua — Presedintele Academiei de Stiinte a Moldovei si Guvernatorul (Bascanul)
Unitatii teritoriale autonome Gagauzia.

Constitutia nu stabileste careva cerinte pentru detinerea functii de membru al
Guvernului, Legea cu privire la Guvern fixind cd membri ai Guvernului pot fi numai
persoanele care detin cetitenia Republicii Moldova si au domiciliul in tara.

Dupd statutul juridic al functiilor detinute si garantiile necesare pentru exercita-
rea atributiilor de serviciu, persoanele oficiale exponente ale unui interes politic sau
public deosebit se divizeaza in doud categorii: persoane oficiale exponente ale unui
interes politic deosebit si persoane oficiale exponente ale unui interes public deosebit.
In prima categorie se includ persoanele ce detin functii politice in cadrul institutiilor
politice, care sint eminamente persoane politice si care in exercitarea atributiilor
trebuie s manifeste loialitate si consecventa pentru realizarea scopurilor politice.
Astfel, Prim-ministrul, ministrii trebuie sa dea dovada de consecventd, loialitate si
atasament politic fata de programul de guvernare, pentru indeplinirea ciruia au fost
investiti in functiile respective’.

Toti membrii Guvernului detin functia de demnitate publica, functie publica
instituitd in temeiul actelor emise de Parlament, in limitele competentei, stabilite de
Constitutie si de alte legi, ce se ocupa prin mandat obtinut indirect, prin numire in
conditiile legii. In acest sens, toti membrii Guvernului, fie ca au functia de ministru
sau alta functie, sunt pe picior de egalitate, avind aceleasi drepturi si obligatii, ca
membri ai Guvernului aflindu-se exclusiv in raporturi de colaborare®. Astfel, membrii
Guvernului: poartd raspundere pentru sferele de activitate ce le-au fost incredintate
si pentru activitatea Guvernului in ansamblu; participd la examinarea chestiunilor
in cadrul sedintelor Guvernului; pot prezenta Guvernului propuneri cu privire la
examinarea chestiunilor ce tin de competenta lui, pot initia elaborarea unor hotériri
si ordonante ale Guvernului.

In exercitarea mandatului, membrii Guvernului in calitate de persoane cu functie
de demnitate publica au urmatoarele drepturi: sd adopte decizii in limita competentelor
legale si sa ceard executarea acestora; sd obtina in modul stabilit informatia si mate-
rialele necesare pentru exercitarea functiei si, dupa caz, sd aibd acces la documentele

19 Hotérirea Curtii Constitutionale nr. 10 din 16.04.2010, MO nr. 58-60 din 23.04.2010.
20 Iorgovan Antonie. Op. cit., p. 366.
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si la informatiile ce contin secret de stat; sa viziteze, din oficiu sau la solicitare, intru
exercitarea functiei si in modul stabilit, alte autoritéti publice, alte persoane fizice si
juridice, de drept public sau privat; sd beneficieze de dreptul la integritate personald,
la o atitudine adecvatd si respectuoasd din partea subordonatilor, altor factori de de-
cizie si a cetdtenilor; sd beneficieze de dreptul la remunerarea si stimularea muncii in
conditiile legii; sa beneficieze de dreptul la protectia securitatii, la ocrotirea sdanatatii
si la conditii favorabile pentru exercitarea eficientd a functiei detinute?.

Prim-ministrul conduce Guvernul si coordoneaza activitatea membrilor acestuia,
respectind atributiile ce le revin.

Prim-viceprim-ministrul si viceprim-ministrii infaptuiesc in conformitate cu
obligatiile lor coordonarea activititii ministerelor, a altor autoritdti administrative
centrale si a celorlalte organe din subordinea Guvernului, exercitd controlul asupra
activitatii lor si le dau in mod operativ indicatii pentru asigurarea indeplinirii ho-
taririlor, ordonantelor Guvernului si dispozitiilor primului-ministru si solutiondrii
altor probleme ale activitatii lor; examineaza in prealabil propunerile si proiectele
hotéririlor si ordonantelor, prezentate de Guvern.

Ministrul este persoana desemnatd sd conducd un minister, adica acel organ din
sfera puterii executive care are o competentd materiala determinata intr-un anumit
domeniu, formind o totalitate de servicii administrative publice grupate intr-un
minister”. Numérul ministrilor, membri ai Guvernului, care au menirea de a realiza
directiile principale ale programului de guvernare acceptat de Parlament, variaza de
la un guvern la altul, in functie de anumite imprejurari de ordin atit obiectiv, cit si
subiectiv, purtind un caracter tehnic sau, mai des, politic. Aparitia unui nou minister
poate fi justificatd prin necesitatea promovirii intereselor generale ale societatii, cum
ar fi: protectia mediul, integrarea europeand etc., insa, la formarea ministerelor deseori
predomind necesitétile si interesele formatiunilor politice ce formeazd Guvernul®.

Presedintele Academiei de Stiinte este membru al Guvernului din oficiu, aceasta
avind justificarea in faptul cd sustinerea cercetarii-dezvoltarii, stimularea unui climat
inovational stabil reprezinta o prioritate strategicd in dezvoltarea social-economica
a Republicii Moldova, politica de stat in sfera stiintei si inovarii realizindu-se de
comunitatea stiintifica in persoana Academiei de Stiinte, unica institutie publica de
interes national in sfera stiintei si inovérii, coordonatorul activitatii stiintifice si de
inovare, consultantul stiintific al autoritétilor publice ale Republicii Moldova. Prese-
dintele Academiei de Stiinte este ales de Asambleie prin vot secret, pentru o perioada

21 Art. 5 al Legii nr. 199 din 16.07.2010 cu privire la statutul persoanelor cu functii de demnitate
publicd, MO nr. 194-196 din 05.10.2010.

22 Prisacaru Valentin. Op. cit., p. 144; Constantinescu Mihai, lorgovan Antonie, Muraru loan,
Tanasescu Elena Simina. Constitutia Romaniei revizuitd. Comentarii si explicatii. Bucuresti:
ALL BECK, 2004, p. 231.

23 A se vedea: Popa Victor. Autoritatile Publice ale Republicii Moldova, p. 41; Guceac Ion. Curs
elementar de drept constitutional. Vol. IT, Chisindu: Tipografia Centrala, 2004, p. 402; Creanga
Ion. Curs de drept administrativ. Vol. I, Chisindu: Epigraf, 2003, p. 141.
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de 6 ani, dintre membrii titulari ai Academiei de Stiinte. El este responsabil in fata
Asambleii si Guvernului de activitatea sa*.

Guvernatorul (Bascanul) Unitdatii teritoriale autonome Gdgduzia este membru din
oficiu al Guvernului, fiind persoana oficiala suprema a Gagauziei. Lui i se subordoneaza
toate autoritatile administratiei publice ale autonomiei. Guvernatorul Gagauziei este
ales prin vot universal, egal, direct, secret si liber exprimat pentru un mandat de 4
ani; candidatul la functie trebuie sa fie cetatean al Republicii Moldova care a impli-
nit virsta de 35 de ani §i poseda limba gagauza. Guvernatorul exercita conducerea
activitatii autoritatilor administratiei publice si emite, in conditiile legi, hotariri si
dispozitii care sint executorii pe tot teritoriul autonomiei®.

Articolul 98 Investitura

(1) Dupa consultarea fractiunilor parlamentare, Presedintele Republicii
Moldova desemneaza un candidat pentru functia de Prim-ministru.

(2) Candidatul pentru functia de Prim-ministru va cere, in termen de 15
zile de la desemnare, votul de incredere al Parlamentului asupra programului
de activitate si a intregii liste a Guvernului.

(3) Programul de activitate si lista Guvernului se dezbat in sedinta Par-
lamentului. Acesta acorda incredere Guvernului cu votul majorititii depu-
tatilor alesi.

(4) In baza votului de incredere acordat de Parlament, Presedintele Re-
publicii Moldova numeste Guvernul.

(5) Guvernul isi exercita atributiile din ziua depunerii juramintului de
catre membrii lui in fata Presedintelui Republicii Moldova.

(6) In caz de remaniere guvernamentala sau de vacanti a functiei, Prese-
dintele Republicii Moldova revoca si numeste, la propunerea Prim-ministrului,
pe unii membri ai Guvernului.

Prin investiturd intelegem complexul de acte si fapte juridice, cu procedurile
corespunzitoare prevazute de Constitutie, care definesc legalitatea si fundamentea-
74 legitimitatea instaldrii unei echipe guvernamentale®. Investirea Guvernului are
un caracter complex necesitind parcurgerea unor etape obligatorii, in urmatoarea
consecutivitate: desemnarea candidatului pentru functia de prim-ministru; pregati-
rea de cétre candidatul la functia de prim-ministru a programului de activitate si a
componentei nominale a Guvernului; dezbaterea programului de activitate in sedinta
Parlamentului; acordarea de citre Parlament a votului de incredere asupra progra-

24 Art. 55, art. 71, alin. (1), art. 82 din Codul cu privire la stiintd si inovare al Republicii Moldova
nr. 259 din 15.07.2004, MO nr. 125-129 din 30.07.2004.

25 Art. 14 din Legea nr. 344 din 23.12.1994 privind statutul juridic special al Gagauziei (Gagauz-
Yeri), MO nr. 3-4 din 14.01.1995.

26 Iorgovan Antonie. Op. cit., p. 367; Constantinescu Mihai, Iorgovan Antonie, Muraru Ioan,
Tanasescu Elena Simina. Op. cit., p. 163.
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mului de activitate; numirea Guvernului de catre Presedintele Republicii; depunerea
jurdmintului de catre membrii Guvernului.

1. Desemnarea candidatului pentru functia de prim-ministru. Autoritatea com-
petentd de a desemna candidatul pentru functia de prim-ministru este Presedintele
Republicii. Presedintele este obligat sd consulte Parlamentul, iar legislativul, la rindul
sdu, este obligat sd-si expund parerea asupra candidaturii propuse. Cadrul legislativ
nu reglementeazd insa modalititile, procedeele si formele consultérii, ele riminind
la discretia partilor. Constitutia stabileste ci desemnarea candidatului are loc dupa
consultarea fractiunilor parlamentare. Interpretarea extensiva a textului presupune
necesitatea consultdrii tuturor fractiunilor parlamentare, pe cind Regulamentul Par-
lamentului stipuleazé cerinta consultirii majoritatii parlamentare, adicd a fractiunii
sau coalitiei fractiunilor, anuntatd prin declaratie, care cuprinde mai mult de jumitate
din deputatii alesi. Desemnarea candidatului la functia de prim-ministru prezinta
semnificatia unui mandat acordat de Presedintele Republicii personalitatii insarcinate
cu formarea listei viitorului Guvern, elaborarea programului de guvernare si prezen-
tarea cererii pentru acordarea votului de incredere citre Parlament?. In acelasi timp,
Constitutia nu prevede pentru Presedintele Republicii posibilitatea de a conditiona
desemnarea candidatului la functia de Prim-ministru prin promovarea unui program
concret de activitate sau a unei liste a viitorului Guvern®. Desemnarea candidatului
se face prin emiterea unui decret prezidential.

2. Pregitirea de cdtre candidatul la functia de prim-ministru a programului de ac-
tivitate si a componentei nominale a Guvernului. Candidatul desemnat pentru functia
de Prim-ministru este unica persoana autorizaté sa formeze lista viitorului Guvern, dar
si unica persoand imputernicitd sa ceard Parlamentului acordarea votului de incredere
pentru cele doud elemente obligatorii ale investiturii si este liber s stabileascd com-
ponenta nominald a viitorului Guvern, procedind, in cazurile necesare, din proprie
initiativa la consultari. Avind in vedere cé persoana desemnatd pentru functia de Prim-
ministru solicita Parlamentului acordarea votului de incredere asupra programului de
activitate si intregii liste a Guvernului, este evidenta necesitatea consultarii de catre
acesta a formatiunilor politice parlamentare. Ca urmare a consultarilor, in Programul
de activitate al Guvernului, precum si in lista membrilor Guvernului pot interveni
modificéri, evident cu consimtdmintul candidatului la functia de Prim-ministru®.

3. Dezbaterea programului de activitate in sedinta Parlamentului. Termenul in
care va fi cerut votul de incredere este de 15 zile incepind cu data nominalizarii
candidatului pentru functia de prim-ministru. Acesta trebuie sd fie un termen re-
zonabil, suficient pentru pregitirea programului guvernamental si a componentei
nominale a Guvernului, perioadd in care candidatul la functia de Prim-ministru

27 Constantinescu Mihai, Deleanu Ion, Iorgovan Antonie, Muraru Ioan, Vasilescu Florin, Vida
Ioan. Constitutia Romaniei, comentata si adnotata. Bucuresti: Regia Autonoma ,,Monitorul
Oficial,,, 1992, p. 228.

28 Hotirirea Curtii Constitutionale nr. 15 din 23.03.1999, MO nr. 39 din 22.05.1999.

29 Idem.

325



trebuie sd convinga parlamentarii inainte de procedura votarii ca programele elec-
torale sau unele parti din ele, ale partidelor care vor acorda vot de incredere, au fost
luate in considerare, si se contin in programul de activitate™. Mentionam faptul cd
Parlamentul nu doar ia act de programul de activitate al Guvernului, ci organizeaza
dezbateri asupra acestuia, adica il discutd, il analizeazd pe larg, sub toate aspectele si
din diferite puncte de vedere, supunindu-1 discutiei in contradictoriu. Programul de
activitate al Guvernului se dezbate in sedinta Parlamentului, cu respectarea prevede-
rilor Regulamentului Parlamentului. Astfel, lista Guvernului va fi supusa dezbaterii
Parlamentului dupa prezentarea raportului Comisiei juridice, numiri si imunitati;
la cererea Primului-ministru, Biroul permanent va inscrie cu prioritate pe ordinea
de zi chestiunile privind acordarea votului de incredere intregii liste a Guvernului si
programului lui de activitate.

4. Acordarea de cditre Parlament a votului de incredere asupra programului de
activitate. Formarea guvernului depinde, in fond, de rezultatul alegerilor parlamen-
tare. Aceasta este si firesc, deoarece partidele care in urma alegerilor au primit vot
de incredere popular asupra programelor electorale, desemneaza guvernul pentru a
transpune aceste programe in viatd. Existd o legdturd logica intre competenta Guver-
nului de a elabora si prezenta Parlamentului acest program si acceptarea lui de catre
Parlament, care in continuare are obligatia de a asigura Guvernul cu cadrul legislativ
necesar pentru realizarea acestuia, astfel constituindu-se un tandem: legislativ-executiv
in realizarea politicii interne si externe a statului’'; rationamentul sistemelor consti-
tutionale contemporane dicteaza ca guvernele s fie formate astfel incit sa se bucure
de increderea majoritdtii parlamentare®?. Parlamentul acorda incredere Guvernului
prin adoptarea unei hotériri cu votul majoritatii deputatilor alesi, ce constituie votul
a cel putin 51 de deputati®. In acest sens, prin sintagma ,,majoritatea parlamentari*
se intelege majoritatea absolutd a deputatilor alesi in Parlament, care, in baza dispo-
zitiilor constitutionale, pot acorda vot de incredere Guvernului. Din punct de vedere
gramatical sintagma ,,majoritatea parlamentard® poate fi interpretatd ca partea cea mai
mare a componentei Parlamentului ori ca o superioritate numerica, cu care se voteaza
un act juridic*. Investirea Guvernului este o vointa a Parlamentului, deoarece acesta
aprobind directiile principale ale politicii interne si externe a statului, va exprima in
programul de guvernare platforma politica a partidului majoritar din Parlament sau
a coalitiei de partide, program de care se va conduce guvernul in activitatea sa. Or,
Guvernul dobindeste legitimitate itrucit va fi expresia indirectd a vointei electoratului.
Votul de incredere are ca obiect programul de activitate si componenta in ansamblu
a Guvernului, nu fiecare membru in parte. Efectul neacordarii votului de incredere

30 Popa Victor. Autoritatile Publice ale Republicii Moldova, p. 46.

31 Popa Victor. Drept parlamentar, p. 116.

32 Guceac Ion. Op. cit., p. 397.

33 Art. 87, alin. (1), lit. b) din Regulamentul Parlamentului, adoptat prin Legea nr. 797 din
02.04.1996, MO nr. 50 din 07.04.2007.

34 Hotarirea Curtii Constitutionale nr. 21 din 02.07.1998, MO nr. 69 din 23.07.1998.
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Guvernului poate fi dizolvarea Parlamentului, acesta putind fi dizolvat de Presedintele
Republicii, in termen de 45 de zile de la prima solicitare, in cazul respingerii a cel
putin douad solicitari de investitura.

5. Numirea Guvernului de cdtre Presedintele Republicii. Presedintele Republicii
Moldova numeste Guvernul intr-un termen rezonabil, dupa ce acesta a obtinut votul
de incredere al Parlamentului si in nici un caz nu trebuie sa afecteze intrarea Guver-
nului in exercitiul functiilor sale, in general, si al functiilor de conducere generald a
administratiei publice, in special. Norma constitutionala privind numirea Guvernului
de catre Presedintele Republicii dupa ce Parlamentul i-a acordat acestuia vot de incre-
dere are un caracter imperativ si, prin urmare, este obligatorie pentru Presedinte si nu
depinde de vointa acestuia, fie ca este sau nu este de acord cu componenta nominald a
Guvernului, fie pentru alte motive. Presedintele, in baza votului de incredere acordat
de Parlament, numeste Guvernul printr-un decret. Seful statului numeste Guvernul ca
rezultat al aprobarii acestuia de catre Parlament prin acordarea votului de incredere
asupra Programului de activitate si a intregii liste a Guvernului. Prin urmare, Prese-
dintele nu poate refuza numirea Guvernului, ea trebuie sa fie conforma exigentelor ce
rezultd din votul de incredere acordat de Parlament™, or, numirea Guvernului de catre
Presedinte nu este o investiturd, ci nominalizarea investiturii ficute de Parlament. Prin
urmare, numirea Guvernului de citre Presedintele Republicii are un caracter indeosebi
solemn, ea nu implica posibilitatea unei aprecieri, de oportunitate sau de alt fel*’; ea
apare ca un act pur protocolar, fard consecinte juridice in ceea ce priveste raporturile
dintre Presedintele Republicii, pe de o parte si Guvern, pe de altd parte®.

6. Depunerea jurdmintului de citre membrii Guvernului. In termen de trei zile de
la data numirii Guvernului, membrii acestuia vor depune individual, in fata Prege-
dintelui Republicii Moldova, urmatorul juramint: ,,Jur sa-mi ddruiesc toatd puterea
si priceperea propasirii Republicii Moldova, sa respect Constitutia si legile tarii, sa
apar democratia, drepturile si libertitile fundamentale ale omului, suveranitatea,
independenta, unitatea si integritatea teritoriald a Moldovei. Momentul acesta este
deosebit de important, deoarece Guvernul, in intregul sau, si fiecare membru al
acestuia, in parte, incep sa-si exercite mandatul numai dupa depunerea juramintu-
lui*®. E semnificativ faptul cd membrii Guvernului depun acelasi jurdmint pe care
il depune si Presedintele Republicii, or, Constitutia a conceput un executiv bicefal,
Presedintele Republicii si Guvernul, dar care desfisoara, in esentd, aceeasi activitate
statald, formind aceeasi putere, puterea executivd. Ca atare, la identitate de activitati
se impune identitate de jurdmint®.

35 Hotarirea Curtii Constitutionale nr. 15 din 23.03.1999, MO nr. 39 din 22.05.1999.

36 Muraru Ioan, Constantinescu Mihai. Drept parlamentar romanesc. Bucuresti: All Beck, 2005,
p. 260.

37 Constantinescu Mihai, Iorgovan Antonie, Muraru loan, Tédnasescu Elena Simina. Op. cit., p. 169.

38 Calinoiu Constanta, Duculescu Victor. Drept constitutional european. Bucuresti: Lumina
Lex, 2008, p. 106.

39 Constantinescu Mihai, Iorgovan Antonie, Muraru Ioan, Téndsescu Elena Simina. Op, cit., p. 171.
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Remanierea guvernamentald reprezinta actiunea prin care se opereaza modifi-
céri in componenta nominald a Guvernului, unul sau mai multi membri ai acestuia
fiind substituiti prin altii*’. Remanierea guvernamentala nu poate fi privitd drept o
sanctiune juridicd, ci mai curind ca o oportunitate politica, or, in realizarea progra-
mului de activitate a Guvernului, asupra caruia acesta a primit votul de incredere a
Parlamentului, poate aparea necesitate inlocuirii membrilor Guvernului care nu isi
indeplinesc in mod corespunzator atributiile, fiind pusa in pericol realizarea acestui
program, ceea ce poate provoca chiar si demiterea Guvernului.

Remanierea guvernamentald presupune respectarea imperativa a urmatoarelor
reguli:

— Initiativa remanierii guvernamentale poate veni in exclusivitate din partea prim-
ministrului. Aceasta regula isi are justificarea in faptul ca in conformitate cu
dispozitiile art. 98, alin. (2) si art. 101, alin. (1) din Constitutie, candidatul la
functia de prim-ministru cere votul de incredere a Parlamentului asupra pro-
gramului de activitate si a intregii liste a Guvernului si anume prim-ministrul
este persoana care conduce Guvernul si coordoneaza activitatea membrilor
acestuia, or, ,investirea guvernului este colectiva si nu individuala si este
legata de un program de guvernare, care se raporteazd la un intreg si nu la
componentele lui“*'. Mentionam faptul cd Presedintele Republicii revoca si
numeste, la propunerea Primului-ministru, inclusiv a Primului-ministru in-
terimar, pe unii membri ai Guvernului, inclusiv ai Guvernului demisionat;

— Decizia privind revocarea si numirea noilor membri ai Guvernului este luatd
de Presedintele Republicii Moldova, or, in conformitate cu prevederile art. 98,
alin. (1), (4), (5), Presedintele Republicii Moldova desemneaza candidatul
pentru functia de prim-ministru; Presedintele Republicii Moldova numeste
Guvernul in baza votului de incredere acordat de Parlament; Guvernul isi
exercitd atributiile din ziua depunerii juramintului de citre membrii lui in
fata Presedintelui Republicii Moldova. Atributiile Presedintelui Republicii
privind participarea la remanierea guvernamentald, de fapt, se reduc doar la
legiferarea formald a unor actiuni la propunerea Prim-ministrului*.

— Remanierea guvernamentald se face prin emiterea unui decret — conform
art. 94, alin. (1) din Constitutie, in exercitarea atributiilor sale, Presedintele
Republicii Moldova emite decrete. Consideram ca decretele prin care se rea-
lizeaza remanierea guvernamentala trebuie contrasemnate in mod obligatoriu
de prim-ministru.

40 A se vedea: Turcan Serghei. Unele consideratii teoretico-practice privind remanierea guver-
namentald. In: Materialele conferintei internationale stiintifico-practice ,,Promovarea drep-
turilor omului in contextul integrarii europene: teorie si practica,,, Chisinau: ULIM, 2009, p.
232-237.

41 Constantinescu Mihai, Iorgovan Antonie, Muraru Ioan, Tanasescu Elena Simina. Op.cit., p.
171.

42 Popa Victor. Autoritétile Publice ale Republicii Moldova, p. 41.
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Procedura nominalizatd este valabild si in cazul vacantei a functiei, adica in cazul
in care o functie nu are titular, nu este ocupata de nimeni, este libera.

Cert este faptul ca remanierea guvernamentala nu poate privi prim-ministrul, in
madsura in care norma constitutionald este univoca in acest sens — in cazul demisiei
Prim-ministrului, ca expresie si consecintd a solidaritdtii guvernamentale, demisio-
neaza intregul Guvern.

Remarcam faptul, ca remanierea guvernamentald nu poate depési numarul membrilor
Guvernului care a primit investitura, precum si cd prin médsura remanierii guvernamentale
nu pot fi instituite noi portofolii ministeriale. Orice modificare in structura Guvernului
poate fi operatd doar prin amendarea legii organice cu privire la Guvern.

Articolul 99 Incompatibilitati

(1) Functia de membru al Guvernului este incompatibila cu exercitarea
oricarei alte functii retribuite.

(2) Alte incompatibilitati se stabilesc prin lege organica.

Incompatibilitatea reprezintd interdictia legald ca cineva sa poata ocupa simultan
doud functii, doua atributii care prin caracterul sdu sunt contradictorii®*’. Incompa-
tibilitatea presupune interzicerea cumulului de functii, aceasta justificindu-se prin
faptul stabilirii unei protectii si independente de orice influente de orice provenients,
in scopul asigurdrii obiectivitatii in executarea unei functii publice si evitarea concen-
trarii, de cdtre una si aceeasi persoand, a unor prerogative excesive®, or, instituirea
unor incompatibilitati are drept scop protejarea membrilor Guvernului in raport cu
multiplele presiuni exterioare care se pot exercita asupra acestora §i pentru a evita
posibile conflicte de interese®.

Incompatibilitatile functionale impuse autoritétilor publice constituie masuri de
drept menite sa asigure real functionarea statului de drept si democratia. Art. 6 din
Constitutie stipuleaza expres separarea puterilor legislativa, executiva si judecitoreasca
si colaborarea lor in exercitarea prerogativelor ce le revin. Conform acestui principiu,
toate ramurile puterii de stat trebuie sd-si desfasoare activitatea in strictd concordanta
cu rigorile constitutionale, nici una nu este in drept sd comita imixtiuni sau sd-si aroge
atributiile celorlalte puteri. Consacrarea constitutionald a incompatibilitétilor ce tin
de exercitarea mandatului de deputat, a celui de Presedinte al Republicii Moldova
sau de membru al Guvernului, a functiilor de judecdtor, procuror etc. constituie o
garantie a indeplinirii de citre legislativ, executiv si autoritatea judecatoreascd a prero-
gativelor ce le revin potrivit prevederilor Constitutiei. Realizarea principiului general
al separatiei si colabordrii puterilor in stat are drept scop asigurarea functionalitatii

43 DEXI, p. 897.

44 A se vedea : Popa Victor, Drept Parlamentar, p. 97; Constantinescu Mihai, Deleanu Ion,
Iorgovan Antonie, Muraru loan, Vasilescu Florin, Vida Ioan. Op. cit., p. 231.

45 Constitutia Roméniei. Comentariu pe articole. Coordonatori Muraru Ioan, Tadnédsescu Elena
Simona. Bucuresti: C. H. Beck, 2008, p. 969.
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statului intr-un cadru strict constitutional, excluderea oricaror tentative de instituire
a dictaturii si a regimului totalitar*.

Cumularea calitatii de membru al Guvernului cu cea de deputat este contrard
regulii specializdrii $i a regulii independentei ale principiului separatiei puterii in stat.
Aceasta ar fi o cale de concentrare a puterii in mina executivului, ar face in practicd
ineficient controlul parlamentar asupra Guvernului, putindu-se ajunge, intr-o inter-
pretare putin exageratd, dar nu si absurda, ca Guvernul si se autocontroleze, atita
timp cit este format numai din parlamentari. Iar in cazul proiectelor de legi initiate
de Guvern membrii acestuia care ar fi deputati vor participa la vot, putind influenta
in mod decisiv, soarta acestor proiecte, devenind, in asemenea situatii, un fel de
judecdator in propria cauza®.

Astfel, problema incompatibilitétilor apare ca o dimensiune a rezonabilitatii si
credibilitétii care trebuie sd caracterizeze exercitiul unei functii publice intr-o soci-
etate democraticd, intr-un stat de drept. Inainte de toate, ideea de incompatibilitate
are ca fundament principiul separatiei puterilor. In al doilea rind, are ca fundament
principiul legalitatii in activitatea statald, principiu care se bazeazd pe doud prezumtii
in ceea ce priveste actele oficiale: prezumtia de autenticitate (actul emana de la cine
se afirmi cd emana) si prezumtia de veridicitate (actul contine ceea ce in mod real
s-a decis), dar ambele prezumtii pleacd de la premiza obiectivitatii celor care exercitd
functiile publice. Acestia trebuie sd exprime interesul public si nu interesele personale
sau ale unor grupuri izolate®.

Incompeatibilitatile functiei de membru al Guvernului, din punct de vedere al
izvorului care le consacra, pot fi de doud feluri: de ordin constitutional si de ordin
legal. Astfel, conform dispozitiilor constitutionale functia de membru al Guvernului
este incompatibila cu exercitarea oricarei alte functii retribuite, prin functie intele-
gindu-se orice activitate administrativa pe care o presteaza cineva in mod regulat si
organizat intr-o institutie, in schimbul unui salariu.

In conformitatea cu prevederile alin. (2) al art. 99, alte incompatibilititi se stabilesc
prin lege organicd. Astfel, ministrul nu este in drept: 1) sa detina o oricare alta functie
in organele autoritétilor publice centrale si locale; 2) sd se incadreze in organele de
conducere a unitatilor comerciale; 3) sa practice activitate de intreprinzéitor personal
sau prin terte persoane; 4) sd detind o altd functie retribuitd, cu exceptia activitétii
stiintifico-pedagogice®. Demnitarul nu este in drept sa desfasoare orice alté activitate

46 Hotirirea Curtii Constitutionale nr. 9 din 08.04.2010, MO nr. 56-57 din 20.04.2010.

47 A se vedea: Burdeau Georges, Hamon Francis, Troper Michel, Droit constitutionnel, 25-¢
édition, Paris: LGD]J, 1997, p. 104; Muraru Ioan, Tandsescu Elena Simina. Drept constitutio-
nal si institutii politice. Editia 13. Vol. II. Bucuresti: C. H. Beck, 2009, p. 242; Apostol Tofan
Dana. Drept administrativ. Vol. I. Editia 2-a. Bucuresti: C. H. Beck, 2008, p. 175.

48 Constantinescu Mihai, Iorgovan Antonie, Muraru Ioan, Ténédsescu Elena Simina. Op. cit., p.
172.

49 Art. 29, alin. (2) din Legea nr. 64 din 31.05.1994 cu privire la Guvern, MO nr. 131-133 din
26.09.2002.
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remuneratd, cu exceptia activitdtilor didactice si stiintifice. Situatia de incompatibili-
tate urmeaza sd inceteze in decursul unei luni din momentul aparitiei acesteia®, or,
incompatibilitatea naste, prin existenta ei, dreptul titularului functiei guvernamentale
de a opta pentru una din functiile care nu pot fi exercitate concomitent de una si
aceeasi persoand. In aceste conditii, cel care se afla intr-o stare de incompatibilitate
este chemat sd-si exprimd optiunea pentru una din functii. Calitatea de membru al
Guvernului necesitd concentrarea sporita a eforturilor, fapt ce face ci aceasta functie
sd fle incompatibild cu toate celelalte functii de stat sau private, or, incompatibilitatea
cu functiile private se justificdi pe necesitatea asigurarii independentei membrului
Guvernului si a evitdrii confundarii intereselor generale cu cele personale. Cumul
cu functiile private ar putea pune sub semnul intrebarii corectitudinea atitudinilor
membrului Guvernului in problemele legate de specificul intreprinderilor sau socie-
tatilor (financiare, industriale, comerciale etc.) in care ar detine o functie®'. Membrii
Guvernului, pe perioada cit detin aceasta functie, nu pot desfasura activitatile men-
tionate tocmai pentru ca, pe de-o parte, sa lise asigure toate conditiile, astfel incit
intreaga putere de munca sé fie consacrata indeplinirii sarcinilor ce le revin in functia
pe care o au, de membri ai Guvernului, iar, pe de alta parte, pentru a se evita orice
suspiciune referitoare la integritatea etico-profesionald*>.

In acelasi timp, reiesind din faptul ci membrii Guvernului sunt persoane oficiale
exponente ale unui interes politic deosebit, eminamente persoane politice care in
exercitarea atributiilor trebuie sd manifeste loialitate i consecventa pentru realizarea
scopurilor politice, sd dea dovada de atasament politic fatd de programul de guver-
nare, pentru indeplinirea cdruia au fost investiti in functiile respective, demnitarul
poate avea calitatea de membru al partidelor politice legal constituite, cu exceptiile
previzute de legea speciala. Insa, demnitarul, in exercitarea atributiilor functionale,
trebuie sd se abtina de la propagarea doctrinei si ideologiei partidului sau organizatiei
social-politice al carei membru sau al cirei exponent este, inclusiv sa se abtina de la
participarea la colectarea de fonduri, la folosirea resurselor administrative, la afisarea
insemnelor sau a obiectelor inscriptionate cu sigla sau cu denumirea partidelor politice
ori a candidatilor acestora, de la crearea sau contribuirea la crearea unor subdiviziuni
ale partidelor politice in cadrul autoritétii publice pe care o conduce sau in al carei
cadru isi exercita functia de demnitate publica®.

50 Art. 12 din Legea nr. 199 din 16.07.2010 cu privire la statutul persoanelor cu functii de dem-
nitate publica.

51 A se vedea: Guceac Ion. Op. cit., 2004, p. 403; Muraru loan, Constantinescu Mihai. Op. cit.,
p. 328-329.

52 Prisacaru Valentin. Op. cit., p. 140.

53 Art. 10 din Legea nr. 199 din 16.07.2010 cu privire la statutul persoanelor cu functii de dem-
nitate publica.
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OCOAHY HL.I.

«TEHAEHUWU N NEPCNEKTUBbI PA3BUTUA
MEXAOYHAPOOAHOIO YACTHOIO NMPABA
PECNYBJINKN MOJN1AOBA»

(KviwmrHes, 2011)

Cpenu samady, CTOALIUX Iepesi MOIABCKOI /

IOKTPUHOI MeX/YHAPOFHOTO YaCTHOTO IIPaBa,
00060 BbIfieNsAeTCSI HEOOXOMMOCTD OOPETEeH I €10
CaMOCTOSITETIBHOCTI B pa3paboTKe TeOpHil 1 KOH-

Ocosny HATAAbS TEOPTHEBHA

LTIV, OTPAKAIOMIVX IIPOOTIEMBI, CBOJICTBEHHBIE
uMenHo MYII PM. OpuruHanbHas MOHOTpagus
H.I. Ocosany nossunach B Hy>KHO€ BpeMs: KOH-

LeNNH, TIpeJTaraeMmble aBTOPOM, SIBJISIOT COOOIT TEHAEHLIUM U NEPCMEKTUBBI PA3BUTHUS
COBPEMEHHBI OTBET Ha IIYTH K PELIEHNIO LIeJI0r0 ME)K ny|-| APO p‘Horo
KOMIIJIEKCa 3afiad I10 OIIpeJie/IeHII0 HallpaBJleH- qACTHoro "PAB A
HOCTM Pas3BUTHUs HOPMOTBOpPYECTBa B 0OmacTn Pecny6nuku Mondosa

MEXIYHapOLHOTO YaCTHOTO IpaBa Pecriybmukn
MonpgoBa.

B MomopbIX CyBepeHHBIX TOCY[apCTBaXx,
K YMCTy KOTOPBIX NIpUHAAAeXMUT Monmosa,
9BOTIOLMA MEXYHAPOJHOTO YaCTHOTO IpaBa
urpaet 0co60 BaXKHYIO pOJib, HOCKOIBKY dop-
MI/IpyIOH.U/IeCH TpchrpaquHbIe 9KOHOMMYECKIE
CBSI3M HY)XJAIOTCS B 3¢ (PeKTUBHOM IIPaBOBOM perynmupoBanuu. HecnoxxHo mpo-
C/IEANUTD 9BOJIOLMIO 3aKOHONATENbCTBA B TAaHHOI 00/acTy, OIMMPAasCh HA TaHHBIE

0 HOPMAaTMBHO-IIPABOBBIX AKTaX, IPUHATBIX MOAAABCKUM [lapaMeHTOM, OfHAKO
UCCTeJOBaHNe TeH/IEHIMIT U MepClIeKTUB Pa3BUTUA MEXAYHAPOLHOTO YaCTHOTO
npasa PM, ocyliecTBIeHHOe B IpeJjiaraeMoil YUTaTe/ 0 ¥ HayYHOI OOIIeCTBeH-
HOCTU MOHOTpadumu, 3aTparuBaeT ropasno 6osee rmyboKye MpoLecchl, BKIOYAI0-
mye B3aUMOMENCTBME U B3aMMOBINAHNE IPABOBBIX cUCTeM MongoBsl, Poccun
u Pympiann. Takoil mogxon K TeMe MCCIe0OBAHM A, ONMPAINIICA Ha MCIOIb-
30BaHMe CBOJICTBEHHOTO JJOKTpuHe npasa EBpomneiickoro Corsa MeToja moucKa
upeHTrIHOCTEN (CTP.9-10), SIB/IsIETCST HOBATOPCKMM He TONMBKO IS MOTEABCKOI
IpaBOBOIl HAYKM B 1[e/IOM U I/ MOJAABCKOTO MEXYHAPOZHOTO YacTHOTO IIpaBa
B YaCTHOCTU. BaXKHOCTD 1 HEOOXOMMMOCTH €r0 IIPMMEHEHNS TIO3BOISIET BBISIBUTH
o611ie 3aKOHOMEPHOCTH, IIPUCYINe Pa3BUBAIOLMMCS HAL[MOHATbHBIM CYCTEeMaM
MEeXIYHApOJHOTO YaCcTHOTO MpaBa.
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Merop mI0oVICKa UAEHTUYHOCTEN II03BO/INI aBTOPY KIaccuuIpoBarhb GpakTo-
Ppbl, OKa3bpIBaolMe BAUAHME Ha cTaHOBIeHMe U pa3sutue MYII PM, u Beiienuthb
cpeay HUX 9KOHOMMYECKYI0 MIEHTUYHOCTb B KayeCcTBe IeHepanbHOro (akropa,
4Yb€ BO3JIEMICTBME HA IIPABOBOE PETYIMPOBaH)e TPAaHCTPAHUYHbBIX YaCTHOIIPABO-
BBIX OTHOIIEHUI sIB/IsieTCsl Hambosee BayKHbBIM (CTp.67, 148). BMmecTe ¢ Tem, aBTOp
KOHCTAaTHpyeT HeraTuBHBbIE 3G EKTHI, MOPOXK/EHHbIE HBIMYU, B JAHHOM CITydae
- cybcuauapHbIMM BUJaMU MJIEHTUYHOCTY — A3BIKOBOJ, T€ONOTUTUIECKOI, MICTO-
pUYECKON, - ¥ IPUXOAUT K CIPABEMINBOMY BBIBOJY O TOM, YTO UJIEHTUYHOCTH
HOJBEP)KEHBI B3aVIMOBJIMAHMUIO ¥ MOTYT YCUIMBATDh VIM OCNAONATD LPYT Apyra
(cTp.108).

Ocy1ecTB/ICHHBII aBTOPOM MOHOTpaduy CpaBHUTETbHO-IIPABOBOI aHAIN3
MOJIJJABCKOTO, POCCUIICKOTO ¥ PYMBIHCKOTO IIPaBOBOIO PEryIMpOBaHNsA TPaHC-
TPaHMYHBIX YaCTHOIPABOBBIX OTHOLICHMII IIOKA3al, YTO OTHE/IbHbIE IIPOOIEMBI,
cBolicTBeHHbIe MoaBckoMy MUII, 6epyT cBOé HavyaIo B UYpe3MEPHBIX 1 3a4aCTyI0
He0OOCHOBaHHBIX HUYEM, KpOMe fA3BIKOBOJ MACHTUYHOCTY, 3aUMCTBOBAHMAX
13 PYMBIHCKOJ IPaBOBOJ JOKTPUHBI M M3 PYMBIHCKOIO 3aKOHOJJAaTENbCTBA. AB-
TOp HasbIBaeT 3TO sIBJICHME «pyMbIHU3anuel Mongasckoro MUIIl» (ctp.23). «Py-
MBIHM3ALMsI», KaK I0Ka3aHO B MOHOrpaduy, IpuBena K 0CMabIeHNI0 XI3HEHHO
BA)KHOI CBA3U MEXJy TOKTPUHOM, 3aKOHOJATENbCTBOM 1 IIPABONPUMEHUTEIbHOM
filesATeIbHOCTbI0 B obmactu MYII, B pesynbraTe dero mpob6ieMsl, M3HAYa/IbHO
CBOJICTBEHHBIE CHCTEME MEX/YHAapPOIHOTO YaCTHOTO IpaBa TI000T0 MOJIOMIOTO
CYBEPEeHHOTO TOCYHapCTBa, CYLeCTBEHHO ycyryommich. Hemp3s onpoBeprHyTh
TOT aKT, 4YTO B Hallle IIapaflOKCaIbHOE BpeMs 0COOYI0 BaXXHOCTD IS JI060I1
CTpaHbl IMEET YKPeIIEHNEe S5KOHOMUYECKUX CBA3€EN 4epe3 MeXIoCyJapCTBEH-
HOe «pasfiefieHNe TPyfia» — TO eCThb, MOCPEeCTBOM BbIABIEHUA 9KOHOMUYECKOI]
UTEHTUYHOCTH. VIcronb30BaHMe OCTaNbHBIX UEHTUYHOCTEN B cTyyae MonoBbl
Hen30e>XHO NMpUBeNET K 60/Ie3HEHHOMY Iepefieny elljé HeOKpeIlleil 9KOHOMYKI,
MONMUTU3ALUN U Pa3pyIIEeHNIO CPEJHErO Kacca, a TaKXXe MCIOPTUT OTHOLIEHNA
C COCeHMMH CTpaHaMMU.

B MoHOTpadum 3aTpoHyTEI 1 APYTHe BOIIPOCHI, IPefCTaB/IAIINE MHTEPEeC AL
monpaBckoro MYIL: ¢akTudeckoe fBysA3bIunMe U CBSI3aHHBIE C HUM OCOOEHHOCTI
rapmonusanyuy MYIT (cTp.98), cOmmKeHne MOIEaBCKOTO MEKAYHAPOJHOTO YacT-
Horo npaBa ¢ npaBoM EBpomneiickoro Corosa (cTp.86), MHOrO4MCIIEHHbBIE OIINOKN
U HETOYHOCTHM, MCKa)KaIOIIVe CMBICT MonoKeHnit Kuurn naroi Ipaxpanckoro
Komekca PM (ctp.107). ABTOp He OrpaHMIMBAETCs KOHCTATAIVel TIPO6IeMbl, HO
IpejIaraeT Aid KaKJIoTro KOHKPETHOTO Cy4das CIOCOOBI M3MEHEHMA JIeJICTBYIO-
IIer0 3aKOHOJATeNbCTBA.

B 11€710M MOXKHO CHIeIaTh BBIBOJ, 4TO MOHOTpadus « TeHeHIINY U IIePCIIeKTUBBI
PasBUTKS MEXAYHapOLHOIO YacTHOrO IpaBa Pecniybnmmku MongoBa» mpencras-
nsgeT co60ll OpUTMHATbHOE HAyYHOE MCCIe0BaHNe, OTINYalolleecs HeCTaHgapT-
HBIM IIOJXOIOM ¥ MMelolllee KaK TEOPeTUIECKYI0, TAK ¥ MPaKTUIECKYIO IIeHHOCTb.
ABTOp JONONHAET MOHATUIIHDBINA annapaT foKTpuHbl MYII PM Takumy HOBBIMMK
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HOHATUAMU, KaK «MOeHTUIHOCTh» U «METO/I IIOMCKA UAEeHTUYHOCTE», I BBOOUT
B HAay4HBII 000pOT MaTepuasbl eBPONEICKNX JOKTPUH, He OTPAaHUIMBASICh TPALN-
OVIOHHBIMU OTCbIIKAMU K PYMBIHCKUM T€OPETUKaAM MUII. OI_IeHI/[BaH MOHOI‘pa(l)I/IIO
B II€/IOM, MO>XHO Ha3BaThb eé CBoero pola UTOTOBbIM HJOKYMEHTOM, 06061L[I/IBI.LII/IM
VIMEIOIYIOCS HAl[MOHA/IbHYIO INTEPATYPY C YUETOM BKIaJa B €€ pa3BUTIE BEAYIIUX
IpeficTaBUTeNelt MOnaBcKoit fokTpuupl MYUII u mpepnoxnBumm Kiaaccudukaimio
MO/IJaBCKOTI'O MUYII xak HpaBOBOf[ CUCTEMBI COCTOABHIETOCA CaMOCTOATEIIBHOTO
U IPU3HAHHOTO TOCYyAapCTBa.

Anna NMPUX0AbKO,

TTocmosHHeiLi uneH Poccutickoli Accoyuayuiu MesoyHapooHo2o

npasa, K.10.H., npenooagames Kagedpsl Mexo0yHapooH020

yacmHozo npasa Mockosckoli [ocydapcmeentoli Fpuduye-

ckoli Akademuu um. 0.E. Kymadura
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