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In prezentul articol autorii efectueazd o analizd a relatiei de neglijentd penald cu greseli de fapt in cazul infractiunilor
din domeniul securitdtii. In opinia autorilor, pentru a stabili vinoviia ca temei al raspunderii in dreptul penal trebuie
avut in vedere principiul rdaspunderii subiective. In baza acestui principiu oricit de grava ar fi fapta savarsitd de o
persoand, oricadt de periculoase ar fi urmarile ei pentru societate, atdta timp cat nu s-a stabilit ca faptuitorul nu a actionat
cu intentie sau din culpd, fapta si urmarile sale nu-i sunt imputabile. Drept urmare raspunderea penala este exclusiva.

Cuvinte-cheie: imprudenta, legalitate, pedeapsa, reprezentare, antijuridicitate, proces, infractiune.

CORRELATION OF CRIMINAL IMPRUDENCE (GUILT) WITH FACTUAL ERROR OR LEGAL
ERROR IN MATTERS OF CRIMES COMMITTED WITH IMPRUDENCE

In this article, the authors carry out an analysis of the relationship of criminal negligence with factual mistakes in
the case of security crimes. According to the authors, in order to establish guilt as a basis for liability in criminal law,
the principle of subjective liability must be taken into account. Based on this principle, no matter how serious the act
committed by a person, no matter how dangerous its consequences for society, as long as it has not been established that
the perpetrator did not act intentionally or through fault, his deed and consequences are not attributable to him/her. As a
result, criminal liability is exclusive.

Keywords: imprudence, legality, punishment, representation, illegality, trial, crime.

CORRELATION DE L'INSOUCIANCE CRIMINELLE (CULPABILITE) AVEC UNE ERREUR DE FAIT
OU UNE ERREUR DE DROIT EN TERMES DE CRIMES COMMIS IMPRUDEMMENT

Dans cet article, les auteurs effectuent une analyse de la relation entre la négligence criminelle et les erreurs factuelles
dans le cas des délits dans le domaine de la sécurité. De l'avis des auteurs, pour établir la culpabilité comme fondement
de la responsabilité pénale, le principe de la responsabilité subjective doit étre pris en compte. Sur la base de ce principe,
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quelle que soit la gravité de l'acte commis par une personne, quelle que soit la dangerosité de ses conséquences pour la
société, tant qu'il n'a pas été établi que l'auteur n'a pas agi intentionnellement ou par faute, l'acte et ses conséquences ne
lui sont pas imputables. En conséquence, la responsabilité pénale est exclusive.

Mots-clés: insouciance, légalité, punition, représentation, antijuridicité, proces, crime.

COOTHOUEHUE yPECTYHHQﬁ HEOCTOPOXHOCTH (BUHBI) C ®AKTHYECKOM NN
IOPUJNYECKOHU OINBKOU B BOITPOCAX MMPECTYIJIEHUHW, COBEPIIEHHBIX ITO
HEOCTOPOXHOCTH

B oannoii cmamve asmopuvl npogooam ananu3 83auMOCEA3U NPeCmynHou XaiamHocmu U Qaxmudeckux ouubox
no oenam o npecmynieHusx 6 cgepe dezonacnocmu. Ilo muenuio agmopos, 0isi YCMAaHOBNEHUsL 6UHbI KAK OCHOBAHUSL
0MEEMCmMEEeHHOCMU 8 Y2OJL08HOM NPAGe HeoOXOOUMO VHUMbIEAMb NPUHYUN CYOBEeKMUSHOU omeemcmeeHHocmu. HMcxoost
U3 2M0O20 NPUHYUNA, KAKUM Obl MANCKUM He ObLI0 OesiHue, COBePULCHHOE TUYOM, KAKUMU Obl ONACHbIMU He Obliu e20
nocneocmausi 0Jisk 06Uecmed, NOKA He YCMAaHOBIeHO, Ymo GUHOGHbLIL OCUCMEO8AL He YMbIUIEHHO Wi NO GUHE, 0esHUE U
€20 NOCIeOCmeUsL He NOOTIENCANM 6MEHEHUIO: @ Pe3YIbMame Y20l08HAsl OMEEMCNEEHHOCb A6 sl UCKTIOYUMETbHOIL.

Knrouesvie cnoea: neocmopoxcnocms, 3aKOHHOCMb, HAKA3AHUE, NPeOCMmA8UMeNlbCmeo, HEe3AKOHHOCMb, C)Y0,

npecmynieHue.

Introduction

To establish guilt as the basis of liability in cri-
minal law, the principle of subjective accounta-
bility must be taken into account. On the basis of
this principle, however serious the act of a person
is, however dangerous its consequences for society
are, as long as it has not been established that the
perpetrator has not acted intentionally or by fault,
his deed and its consequences are not imputable: As
a result, criminal liability is exclusive. The offense
provided for by the criminal law does not constitute
an offense committed by the person who, at the time
of the offense, was unaware of the existence of a
condition, circumstances or circumstances on which
the criminal character of the deed depends.

In order to establish guilt as the basis of liability
in criminal law, the principle of subjective liability
must be taken into account. Based on this principle,
however serious the deed committed by a person
may be, however dangerous its consequences may
be for society, as long as it has not been established
that the perpetrator did not act intentionally or out of
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fault, the deed and its consequences are not imputa-
ble: as a result, criminal liability is exclusive.

The main ideas of the research

The intentional commission of a crime requires,
on the part of its author, a series of circumstances,
states, situations on the existence of which the in-
criminating norm depends. When establishing guilt,
this knowledge is never assumed nor applied, but al-
ways examined concretely, in relation to the factual
and legal circumstances, as well as the person of the
perpetrator.

In some situations, the perpetrator acts without
having known those states, situations or circumstan-
ces, or having known them wrongly.

The perpetrator could misperceive the object on
which he directed his activity, he could think falsely
about the social significance of his act, etc.

However, whatever the sense in which the error
manifests itself, since the perpetrator acted on the
basis of wrong knowledge, both the deed and its
consequences are other than those represented and
desired by him.



In relation to the legal consequences, in the first
hypothesis there is only the intention, not realized,
and in the second one there is no intention to commit
such an act.

Seen under the second aspect, ignorance or wrong
knowledge of the actual circumstances appear as ne-
gative factors, which make the activity conscious, or
imposed by special circumstances.

Under the influence of ignorance or wrong
knowledge of reality, neither the representation of
the deed and its consequences, nor the will to act cor-
respond to objective reality. The consequences that
wrong knowledge or ignorance of reality can have
on guilt and therefore on criminal liability justify the
importance of their investigation and regulation.

Asrespects to the application of the legal provisi-
ons regarding the factual error, our legal practice fol-
lows the theoretical principles, according to which it
has formulated solutions according to these princi-
ples in a series of concrete problems.

Some legislative systems like for example the
Romanian one, regulates the Error in art. 30 of the
criminal code of Romania: «Art. 30 Error (1) The
deed provided for by the criminal law, committed by
the person who, at the time of committing it, did not
know the existence of a state, situations or circum-
stances on which the criminal character of the deed
depends, does not constitute a crime.

And in paragraph (2) it is mentioned that: «The
provisions of paragraph (1) also apply to acts com-
mitted through fault that the criminal law punishes,
only if ignorance of the state, situation or circum-
stance in question is not itself the result of fault».

Likewise, in the case of premeditated crimes, the
error on the more serious consequences that exceed
the perpetrator's intention, excludes liability in terms
of causing those consequences only if it is not impu-
table to the author's fault; times, the consequences
«correspondy to a constitutive element of the crime.
Finally, in the case of the terminal attempt, although
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the perpetrator did not obtain the desired result due
to the error in the action, the criminal liability is in-
disputable with regard to the attempt. That is why
the wording would have been more accurate if it had
referred to the circumstances, states or situations
whose knowledge was necessary for the existence
of the crime.

In the case of crimes committed through negli-
gence, the following conditions must be met in order
to operate the error of fact:

a) to criminalize the culpable commission of the
respective deed, and not only the deed committed
with intent;

b) the very error (ignorance or wrong knowledge)
about the state, situation or circumstance on which
the criminal character of the act depends should not
be due to the fault of the perpetrator; for example,
it is not a factual error when a driver commits an
accident resulting in the death of a person due to a
technical defect that must and could be detected du-
ring the mandatory technical control at the start of
the race.

Certain acts provided by the criminal law can be
committed with the form of culpability, which ac-
cording to art. 19 of the Criminal Code of the Repu-
blic of Moldova, consists in the fact that the criminal
either foresees the result of his deed, but does not
accept it, considering without grounds that it will not
occur (a form known as culpability with foresight or
ease), or does not foresee the result of his deed, al-
though he should and could foresee it (a form known
as unforeseeable fault).

The error removes the criminal nature of the act
that cannot be imputed to the perpetrator, when it
is not due to his own fault. Thus, if a driver, after
taking the vehicle from the inspection and being as-
sured that the technical control that he was required
to have been carried out, starts the race and while
driving the steering bar breaks, which results in an
accident resulting in the death of a persons, is not
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responsible for the manslaughter caused. His liabi-
lity is removed because he cannot be imputed any
fault in causing the victim's fault; he took over the
car with the assurance that the inspection had been
carried out, which in reality had not been carried out
or had been carried out improperly.

The error may be due to the fault of the agent, but
it may also be due to another person, who, by mis-
leading the agent (delusion), caused an erroneous
representation in his mind. Deception can be direct,
when the challenger acts directly on the challenged,
or it can be indirect, mediated when the challenger
uses certain means to cause the error (for example,
changes the meaning of a road sign or changes the
content of a medical prescription).

It does not matter who caused the error of the
agent: if a person intentionally caused his error, the
person who caused the error will be liable for the
acts committed by the person in error (for example,
for the forgery committed by the notary, as a result
of the responsibilities, intentionally erroneous, gi-
ven by the person who requested the act, the latter
person will respond); if the error caused was avo-
idable and the agent should and could have veri-
fied the situation presented by the provocateur, the
agent will be liable for fault (for example, the agent
who received a gun, which he was told was not loa-
ded, without verifying the statement, directs it at a
person and kills him), will be responsible for the
crime of negligence. If the error originated directly
from the agent's culpable behavior, he will also be
liable for a culpable offense (if the law criminali-
zes the act in question and when it is committed
culpably).

The provoked error excludes the intention of the
provoked only for the crime in relation to which
the provoker acted and not for another person on
the quality of the official whom the agent wanted to
hit (he was told that he was some official, although
the one in question was a carrier official of the state
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authority) will not be liable for insult but will be
liable for a hit in relation to which the provocati-
on has no relevance. The provocateur - according
to some authors - will answer, however, in relation
to the crime of insult, committed by the act of the
provocateur’.

Some clarifications are, we think, necessary in
relation to the so-called willful misconduct. As a
form of guilt, negligence also implies an error on
the part of the subject, which does not bear on cir-
cumstances necessary for the existence of the crime,
but on circumstances, states or situations on whi-
ch its non-existence depends, i.e. the prevention of
socially dangerous consequences (self-instigation,
quality the means used for this purpose, the condi-
tions for carrying out the activity, etc.). This error
on the possibility of preventing consequences allows
the existence of guilt in the form of lenience, only if
the crime can also be committed through fault. In or-
der to understand the mechanism of the influence of
the factual error on guilt, it is necessary to determi-
ne those circumstances, states or factual situations
whose knowledge is necessary for the existence of
guilt?

However, it is known that not all the circum-
stances, states or situations in which a certain deed
is committed are important for its characterization
as a crime. In the case of the crime of murder, for
example, the use of one mean or another to illegal-
ly take a person’s life, as well as a series of circum-
stances related to the place or time of the act, etc.
they have no importance in considering the fact as a
state. However, it is not about such circumstances,
but about those whose presence is necessary for the

' Ferrando Mantovani, Diritto penale, parte generale,
secondo edizione ,,CEDAM?”, Padova, 1988, p. p.349

? L. Biro, M. Basarab, op. cit., (2), p. 154; A.
A Pionkovski, Studiul asupra vinovdtiei, op. cit., p. 133;
I. Oancea, nota in J.N., nr.1/1956, p. 145; Alexandru Ra-
dulescu, nota in L.P., nr. 3/1961, p. 96.



existence of the crime. In establishing these circum-
stances, there can only be the criterion of the law in
our criminal law. The criminal law determines for
each individual crime what are those circumstan-
ces, states or situations that are characteristic and
therefore necessary for the existence of the crime,
where the error on one of them influences the guilt
in the commission of this crime. Therefore, these
circumstances, states or situations cannot be divi-
ded into essential and non-essential. For a fuller un-
derstanding of the mechanism by which the factual
error influences the guilt, as well as the degree of
this influence, we consider it useful to appreciate
the fact that the examination of the error on the cir-
cumstances, states or situations, and in connection
with the elements of the crime®.

Moreover, under this aspect, it should be mentio-
ned that the factual error can be invincible or culpa-
ble (vincible). The effects of the error are somewhat
different in the two situations. Thus, if the error is
invincible, it completely exonerates from liability,
regardless of whether the act committed was done
intentionally or by mistake. For example, in the case
of art. 218 Criminal Code (R. Moldova) (sexual in-

* Ludovic. Biro, Matei. Basarab, Curs de drept penal,
al R.P.R., Ed. “Didactica si Pedagogica”, Bucuresti, 1963,
p-420; G. Antoniu, Eroarea de drept penal, Revista de
drept penal Nr. 1, Bucuresti, 1994, p. 29, Gaston Stefani,
George Levasseur, Bernard Bouloc , Droit pénal général,
treiziéme édition, ,,Dalloz”, Paris, 1987, p. 424-425; R. Merle,
André Vitu, Traité de droit criminel, Tome 1 5¢, Editura
»Cujas”, Paris 1984, p.428; R. Garraud, Traite theorique
et pratique du droit penal francais, Tome premier, treisi-
eme edition, Sirey, Paris, 1913, p. 605, Reinhardt Mau-
rach, Deuisches Sirafrecht, Allgemeiner Teii, 3, Auflage,
C.F. Muller Karlsruhe 1965, p. 237; ; Donnedreu de Vo-
bres, op.cit., p. 84:, Giuseppe Bettioi, Diritto penale, parte
generale, ,,Ottava edizione”, CEDAM, Padova, 1973, p.
464; Williams; Hans Heinrich Jescheck, Lehrbuch des
Strafrechts. Allgemeiner Teii, vierie Auflage, Duncker
und Humblot, Berlin, 1988, p. 278; Hermann. Blei, Stra-
frecht I Allgemeiner Teil, Ed.”C. H. Beck”, Munchen,
1983, p. 215.

tercourse with a minor), if the author was in an in-
vincible error regarding the age of the minor with
whom he had sexual intercourse - as happens when,
in relation to her physical development, the author
could not realize that she is not 15 years old - he will
not answer for any crime.

If, however, the error was due to the fault of the
author, it will remove the possibility of holding the
accused responsible for an intentional crime, but le-
aves open the way for him to be held liable for a cul-
pable act, to the extent that the act committed is also
criminalized in this manner. For example, during a
hunting party, a participant notices movement in a
bush and fires a gun, convinced that there is an ani-
mal there, although in reality it was a person. in this
case, the error is due to the fault of the author who
did not make sure that it was really an animal. Con-
sequently, the error will exonerate the liability for
the intentional act, but the perpetrator will be held li-
able for manslaughter. If the deed is not criminalized
and in the event that it was committed through fault,
the author will be completely exonerated from liabi-
lity, even if the error was culpable. Returning to the
first example, in the case of the sexual act with a mi-
nor, even if the error regarding the age of the minor
was due to the perpetrator’s fault, he will not be held
criminally responsible because the crime committed
is criminalized only in the manner of committing it
with intent.

In most cases, the failure to foresee a state, situ-
ation or circumstance (unforeseen fault) or the easy
hope that the harmful results of an action or inaction
will not occur (premeditated fault) is due to the fa-
ult of the perpetrator, as he did not inform himself
sufficiently on the circumstances in which he carried
out his conduct, or acted recklessly or recklessly, al-
though he had to take them into account. For exam-
ple, in the case of unforeseeable fault - it is possible
that the perpetrator, as the attending physician of a
patient, as we mentioned before, administers to him
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a medicine dosed wrongly by the pharmacist, with
the full belief that the medicine is useful and to cause
serious injury to the patient by mistake. Obviously,
the doctor was not at fault for the act committed, as
he could not foresee either the pharmacist s mistake
or the harmfulness of the medicine.

In the case of premeditated fault, the error occurs
when the perpetrator, although he behaves careles-
sly in terms of the assessment of the circumstances
on which the possibility of preventing the harmful
result depends, and it will be proven that he was still
in error in relation to a situation, circumstance or
state, on which the criminal nature of the act wo-
uld depend. Thus, it can be noted that he will benefit
from the error excuse, the perpetrator who, engaging
in a dangerous car race, on a busy road, in the hope
of avoiding any danger due to the exceptional qua-
lities of the vehicle or his driving skills, produces a
serious accident due to a vehicle breakdown, which
he thought had been fixed a short time before. In this
way, the error removes the criminal nature of the act
that cannot be imputed to the perpetrator, when it
is not due to his own fault. Thus, if a driver, after
taking the vehicle from the inspection and being as-
sured that the technical control that he was required
to have been carried out, starts driving, and while
driving, the steering bar breaks, which results in an
accident resulting in death to a person, is not liable
for manslaughter thus produced. His liability is re-
moved because no fault can be imputed to him in
causing the victim’s fault; he took over the car with
the certainty that the control had been carried out,
which in reality had not been carried out or had been
done improperly. This error, however, can be due to
the fault of another person, who, by misleading the
agent (delusion), caused an erroneous representation
in his mind. The deception can be direct, when the
provocateur acts directly on the provoked, or it can
be indirect, mediated when the provocateur uses cer-
tain means to cause the error (for example, changes
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the meaning of a road sign, or changes the content
of a medical prescription). If a person intentional-
ly caused his error, the person who caused the error
will be liable for the acts committed by the person
in error (for example, for the forgery committed by
the notary, which generated the commission of ano-
ther crime of forgery or tax evasion. In this meaning
that if the error caused was avoidable, and the agent
should and could have verified the situation presen-
ted by the provocateur, he will be liable for the cri-
me committed through negligence (for example, the
agent who received a gun, which he was told was
not loaded , without verifying the statement, directs
it at a person and kills him), will be liable for the
crime of negligence. And if the error came directly
from the culpable manner of behavior of the agent,
he will also be responsible for a crime committed by
negligence ( if the law criminalizes that act)*.

Speaking further about the incidence of the factu-
al error in the case of the aggravating circumstances
of the crimes committed due to imprudence or fa-
ult, certain acts provided by the criminal law can be
committed with guilt in the form of fault according
to art. 190 para. 2 Criminal Code of the Republic of
Moldova, and in art. 30 para. 2 of the Criminal Code
of Romania, provisions are provided that regulate
the incidence of error in the matter of intentional cri-
mes and their aggravating circumstances, and they
also apply to acts committed out of faul/t that the law
punishes, only if ignorance of the respective state,
situation or circumstance it is not itself the result of
the perpetrator s fault®.

Thus, according to art. 30 para. 2 of the current
criminal legislation of Romania, the factual error can

*Padovani, op. cit., p. 280; Mantovani, op. cit., p. 344;
Pannain, op. cit., p. 671; Merle, Vitu, op. cit., p. 428; Ste-
fani, Levaseur, Bouloc, op. cit., p. 424; G. Antoniu, op.
cit., p. 28

5'V. Dongoroz, op. cit., Tratat, p. 419.



also have the effect of removing the aggravating cha-
racter (of the aggravating circumstances) of a deed
committed due to fault, if at the time of the commis-
sion he, the perpetrator, did not know or was wron-
gly aware of the state, situation or circumstance on
which the legal aggravation of the act depends. And
in order for the error to remove the aggravated natu-
re of a deed committed through fault, the following
conditions must be met °:

1. Therefore, the crime of imprudence or fault,
in connection with which the error occurs, should
be provided by the criminal law not only in a simple
form but also in an aggravated manner. The crimi-
nal code in force criminalizes a series of acts com-
mitted by imprudence in the form of negligence or
fault without provision, in both forms, such as body
injury due to imprudence or fault, destruction by im-
prudence or fault or negligence in the service, etc.

2. Through his act, the person invoking the error
must have produced socially dangerous results that
characterize the aggravated form of the act due to
imprudence or fault.

3. The perpetrator must demonstrate that he was
in error in connection with any state, situation or cir-
cumstance on which the occurrence of the negative
result that characterizes the act in its aggravated form
depended, for example in the case where the author
of a destruction proves that he did not he knew, or he
knew wrongly, a circumstance that depended on the
amplification of the damage caused up to its actions
and implications.

Of course, the factual error on the aggravating
circumstances will produce the same effects of par-
tial annihilation of the criminal liability even if they

¢ 1. Tanoviceanu, V. Dongoroz, Tratat de drept §i
procedura penala, vol. 1, op. cit., p. 673; V. Dongoroz,
op.cit.,, p. 423; T. Pop Drept penal comparat. Partea ge-
nerala, vol. 11, Cluj, 1923, p. 469. V.Dongoroz, op. cit.,
p. 318, L. Biro si M. Basarab, op.cit., (2), p. 143, nota 1;
V.Papadopol, in L.P. , nr. 8/1856, p. 901-914.

have a judicial character. In this hypothesis, the error
will not completely remove the criminal liability for
the committed deed, but it will remove the aggra-
vating effect of the legal circumstance, contributing
to the individuality of the criminal liability and the
fixing of a punishment that correctly reflects the se-
riousness of the deed and the real degree of guilt of
the perpetrator’.

It is generally accepted in the theory of criminal
law and in the legislation that a circumstance that
the perpetrator was not aware of at the time of com-
mitting the act does not constitute an aggravating
circumstance of the crime committed. The factual
error excludes in this case the aggravated character
of the crime which can only exist under its simple
aspect. The factual error can influence the guilt, even
when it exists in the form of imprudence or fault,
under the double condition that the deed committed
in such circumstances constitutes a crime, and when
it is committed due to imprudence or fault, there will
no longer be a factual error, because the deed to be
imputed to the perpetrator himself as a result of his
imprudence or fault®.

Speaking further about the incidence of the factu-
al error in the case of the aggravating circumstances
of the crimes committed due to imprudence or fa-
ult, certain acts provided by the criminal law can be
committed with guilt in the form of fault according
to art. 190 para. 2 Criminal Code of the Republic of
Moldova, and in art. 30 para. 2 of the Criminal Code
of Romania, provisions are provided that regulate
the incidence of error in the matter of intentional cri-

7 L. Biro, M. Basarab, op.cit, (2), p. 154;; A. A.
[InoHTKOBCKMI «YUEHHUE O NPECTYIUIEHUH 10 COBELIKOMY
yroJoBHOMY IpaBy», Mocksa, 1961., p. 133; B.1. SAxymun
«OmmnbKka ¥ 3HAUCHWE €€ YCTAHOBJCHHS B YTOJIOBHOM
mpasey», UznarensctBo Kazanckoro Yamsepcurera, 1988,
p.29.; 1. Oancea, nota in J.V,, nr.1/1956, p. 145; Alexan-
dru Radulescu, nota in L.P, nr. 3/1961, p. 96.

8 V. Papadopol, op. cit., Speta. Procain J.N., nr. 7/1964,
p. 908.
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mes and their aggravating circumstances, and they
also apply to acts committed out of fault that the law
punishes, only if ignorance of the respective state ,
situation or circumstance it is not itself the result of
the perpetrator’s fault.

Thus, according to art. 30 para. 2 of the current
criminal legislation of Romania, the factual error can
also have the effect of removing the aggravating cha-
racter (of the aggravating circumstances) of a deed
committed due to fault, if at the time of the commis-
sion he, the perpetrator, did not know or was wron-
gly aware of the state, situation or circumstance on
which the legal aggravation of the act depends. And
in order for the error to remove the aggravated natu-
re of a deed committed through fault, the following
conditions must be met:

1. Therefore, the crime of imprudence or fault,
in connection with which the error occurs, should
be provided by the criminal law not only in a simple
form but also in an aggravated form. The criminal
code in force criminalizes a series of acts commit-
ted by imprudence in the form of negligence or fa-
ult without provision, in both forms, such as bodily
injury due to imprudence or fault, destruction by
imprudence or fault or negligence in the service,
etc.

2. Through his act, the person invoking the error
must have produced socially dangerous results that
characterize the aggravated form of the act due to
imprudence or fault.

3. The perpetrator must demonstrate that he was
in error in connection with any state, situation or cir-
cumstance on which the occurrence of the negative
result that characterizes the act in its aggravated form
depended, for example in the case where the author
of a destruction proves that he did not he knew, or he
knew wrongly, a circumstance that depended on the
amplification of the damage caused up to his actions
and implications
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Conclusions

Of course, the factual error on the aggravating
circumstances will produce the same effects of par-
tial annihilation of the criminal liability even if they
have a judicial character. In this hypothesis, the error
will not completely remove the criminal liability for
the committed deed, but it will remove the aggra-
vating effect of the legal circumstance, contributing
to the individuality of the criminal liability and the
fixing of a punishment that correctly reflects the se-
riousness of the deed and the real degree of guilt of
the perpetrator.

It is generally accepted in the theory of criminal
law and in the legislation that a circumstance that
the perpetrator was not aware of at the time of com-
mitting the act does not constitute an aggravating
circumstance of the crime committed. The factual
error excludes in this case the aggravated character
of the crime which can only exist under its simple
aspect. The factual error can influence the guilt, even
when it exists in the form of imprudence or fault,
under the double condition that the deed committed
in such circumstances constitutes a crime, and when
it is committed due to imprudence or fault, there will
no longer be a factual error, because the deed to be
imputed to the perpetrator himself as a result of his
imprudence or fault.

So, for example, the norm of criminalizing slan-
der stipulates the requirement that the imputable sta-
tement could have exposed the victim to a criminal
sanction, if the agent is convinced that the statement
made does not expose the victim to a criminal sanc-
tion, the intention of slander is excluded (if the other
alternative hypotheses also , described in the incri-
mination norm regarding the consequences to which
the victim may be exposed, the slanderous statement
is not verified); in this case, the agent represents a
fact other than the one disclosed in the incrimination
norm. Likewise, if the person accused of conceal-



ment is in error regarding the circumstance that the
concealed asset comes from an act provided for by
the criminal law.
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