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ABSTRACT

The activity of mercenaries is a negative practice, which lately has experienced a worryingly
high rise worldwide. The crime of mercenary activity is part of the category of war crimes.
The doctrine states that all war crimes are committed intentionally, are part of a plan or policy
or are part of a series of similar crimes committed on a large scale. For most acts that
constitute war crimes, the intention is clear and can be proven, their prohibition being an
absolute one.

In the present investigation, we emphasize the importance of investigating the crime of
mercenary activity and highlighting the ultra negative aspect of this practice on world
security.

On the one hand, worldwide, the outbreak of outbreaks of fighting and civil wars in more and
more states is generating situations of massive non-compliance in the armed conflicts of the
Laws of War. On the other hand, these conflicts often result in the intervention of human
forces for the stated purpose of fighting for one or another ideal. The situations in question
require the international community to make sustained efforts to annihilate the mentioned

factors, potential generators of humanitarian crises.
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INTRODUCTION:

The crime of the mercenaries' activity provided in art. 141 of the Criminal Code of the
Republic of Moldova, is part of Chapter I of the Criminal Code entitled ,,Crimes against the
peace and security of mankind, war crimes”. The provisions of the International Convention
for the Suppression of the Recruitment, Use, Financing and Training of Mercenaries, adopted
in New York on 04.12.19891, to which the Republic of Moldova acceded by Law no 223 of
13-10-2005 for the accession of the Republic of Moldova to the International Convention on
Combating the Recruitment, Use, Financing and Training of Mercenaries, published on: 04-
11-2005 in the Official Monitor no. 145 art. 693. In force for the Republic of Moldova of
28.02.2006 and Additional Protocol I adopted to the Geneva Conventions of 12.08.1949 on
the protection of victims of international armed conflicts of 08.06.1977. In the context of the
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latest international events, which attest to the increasingly active involvement of third parties
in armed conflicts which take place in other states, the negative impact of mercenary activity
on compliance with international law and international treaties is evident. Or, the activity of
the mercenaries in principle is an international crime, in the conditions in which for the
qualification the primary condition is that the perpetrator is not a citizen and/or not to be
enlisted in the army of the states involved in the armed conflict.

Chapter I, Article 1 of the UN Charter enshrines the purposes of the United Nations, the
primary and fundamental being international peace and security. According to point 1 of art. |
of the UN charter, one of the purposes of the UN is: ,,1. To maintain international peace and
security and, to this end, to take effective collective measures to prevent and eliminate threats
to the peace and to repress any acts of aggression or other violations of the peace, and to carry
them out by peaceful means and in accordance with the principles of justice; international law,
settling or resolving international disputes or situations that could lead to a violation of the
peace. In order to achieve the goals set out in the UN Charter, the Organization and its
members shall act on the basis of the principles set out in Art. 2 of the UN Charter - The
principle of sovereign equality of all its members; Fulfilling in good faith the obligations
according to the Charter; Resolving international disputes by peaceful means (emphasis
added) in such a way that international peace and security, as well as justice, are not
endangered; Refraining, in international relations, from resorting to the threat or use of force,
either against the territorial integrity or political independence of a State, or in any other
manner incompatible with the purpose of the United Nations; Refraining from aiding a State
against which the organization is taking preventive or coercive action; Ensuring that non-UN
member states act in accordance with these principles, to the extent necessary to maintain
international peace and security; Failure to act in matters essential to the internal competence
of States.

RESEARCH AND FINDINGS

In the context of the latest international events, which attest to the increasingly active
involvement of third parties in armed conflicts which take place in other states, the negative
impact of mercenary activity on compliance with international law and international treaties is
evident. Or, the activity of the mercenaries in principle is an international crime, in the
conditions in which for the qualification the primary condition is that the perpetrator is not a
citizen and/or not to be enlisted in the army of the states involved in the armed conflict.
Chapter I, Article 1 of the UN Charter enshrines the purposes of the United Nations, the
primary and fundamental being international peace and security. (The Charter of the United
Nations / 1945).

According to point 1 of art. I of the UN charter, one of the purposes of the UN is: ,, 1. To
maintain international peace and security and, to this end, to take effective collective
measures to prevent and eliminate threats to the peace and to repress any acts of aggression or
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other violations of the peace, and to carry them out by peaceful means and in accordance with
the principles of justice; international law, settling or resolving international disputes or
situations that could lead to a violation of the peace. (The Charter of the United Nations /
1945).

In order to achieve the goals set out in the UN Charter, the Organization and its members shall
act on the basis of the principles set out in Art. 2 of the UN Charter - The principle of
sovereign equality of all its members; Fulfilling in good faith the obligations according to the
Charter; Resolving international disputes by peaceful means (emphasis added) in such a way
that international peace and security, as well as justice, are not endangered; Refraining, in
international relations, from resorting to the threat or use of force, either against the territorial
integrity or political independence of a State, or in any other manner incompatible with the
purpose of the United Nations; Refraining from aiding a State against which the organization
is taking preventive or coercive action; Ensuring that non-UN member states act in
accordance with these principles, to the extent necessary to maintain international peace and
security; Failure to act in matters essential to the internal competence of States. (Negru B.,
2012., p.29).

The activity of mercenaries is a harmful practice, which lately is experiencing a worrying rise
worldwide. The military conflicts that have taken place in recent years in various regions of
the world (Ukraine, Nagorno-Karabakh, Syria, Libya and others) and in which the clear trend
of involving mercenaries is proliferating are causing worldwide concern.

Moreover, the activity of mercenaries through the forms of manifestation and the
consequences it produces, far exceeds the limit of the internal law of a state and is an attack
on global values related to the general interest of states, including the stability of international
relations. However, the activity of mercenaries violates all the norms of peaceful cooperation
between nations and thus presents a high degree of danger for the entire international
community. (CAUIA A. 2008. p.100.).

Globally, the outbreak of fighting and civil wars in various geopolitical regions may lead to an
acute crisis of compliance with the rules of the Laws of War in such dramatic events. This fact
requires the entire international community to make great concerted efforts to overcome this
situation.

In the specialized literature it is mentioned that: ,,...overcoming a crisis, regardless of its kind,
it is a complex general-social task. The accomplishment of such a task requires the
conjugation of all the moral-intellectual and sometimes also physical forces of the members
of the society ...” (Avornic Gh., Grecu R., 2015 p. 6)

Throughout the world, throughout history, there is a practice of using the services of
mercenaries regardless of the religion they share, the socio-economic situation in the states
from which they come or the form of government of the states to which they are going to
activate. Mercenaries become people of any religious denomination and they come from the
most diverse states. We do not consider the hypothesis that there is a correlation between the
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use of mercenary services and the form of government of the states that do so to be valid. The
adoption of one or another form of government does not yet prove that it is mainly leading to
the training of mercenaries in situations of armed conflict, military action or other violent
actions. We fully agree with the opinion of local doctrinaires that "there is no ideal, good,
perfect form of government for all countries and for all times." It all depends on the traditions,
the culture, the special circumstances that distinguish the life of one people from the others.”
(Grecu R., Coptilet V., 2015 p. 19)

We note, however, the opinion formulated in one of the Russian sources, (Kudelko K., 2017)
according to which with the beginning of the modern era, which manifested itself, among
others, in the form of nation-states, there was a direct link between the concept of state
sovereignty and the definition of war. This connection found its classical form in Karl
Clausewitz's definition, according to which "war is a continuation of politics." War was a
monopoly of the state. Only the state had the right to declare war and save it from the forces
of the regular army. Moreover, his rival could only be another state and his army. In the
modern world, mercenaries are increasingly becoming a component part of aggressive
politics. (Korotky F., 2006 p. 132-135)

Throughout human history, the training, development and use of mercenaries is inextricably
linked to the general development of society, culture, science and technology. For this reason,
the type of mercenary changes, and it begins to adapt to the existing current reality.

The problems of combating mercenarism are associated with a series of political, socio-
economic and legal circumstances, the existence of which complicates the unequivocal
understanding and uniform application of the legal framework to combat the phenomenon at
international level, as well as the development of new theoretical and practical
recommendations, aimed at further improving the legislative regulations on criminal liability
for mercenary activity.

This fact, however, does not exempt each state from the need to make joint efforts to combat
mercenary and, first and foremost, in legal and criminal ways, the phenomenon presenting a
real and serious threat to the constitutional order and territorial integrity of a particular state.
Public security and the public order of the states of origin of the mercenaries are also
endangered, and they often transpose the unacceptably violent standards of behavior into the
peaceful daily life of society.

In this context, the opinion invoked by the doctrine R. Grecu is noteworthy, according to
which: of the national states at the present stage. Unfortunately, the states that have achieved
remarkable successes in preventing and combating crime today cannot say loud and clear that
they have won in the fight against crime. (Grecu R., 2019 p. 30)

The internationalization of crime increasingly requires a re-evaluation of the strategy,
methods and means of combating it both at the level of nation states and globally. The
attention of criminal scientists in recent years has focused on the criminal policy of states,
including criminal law policy as an indispensable part of it. (Grecu R., 2019 p. 30)
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Analyzing the crime of mercenary activity, most of the time we find an interdependence of the
phenomenon of mercenary with the policy of the states involved in armed conflict, military
actions or other violent actions. "Dealing with the correlation between politics and law,
scientists mention the mutual and often contradictory influence of these two social
phenomena. It is noted that politics accompanies law throughout its evolution, possibly
preceding it. In terms of direct criminal law, politics is one of the most important factors in its
programming, as it is interested in the integral mechanism of regulation and defense of
criminal law." (Grecu R., 2018 p. 7-9)

On the other hand, the issue of criminal sanctions for mass violations of human rights and in
particular for war crimes and crimes against humanity is unacceptable within the limits of
national law. Therefore, all these crimes, regardless of the country in which they were
committed, must be brought to justice only by an institution of international justice. (Nainer
A., Kovalev S., 2000)

It is important to note that the rules of international law highlight clear criteria for
mercenarism. The main feature of mercenarism is the material criterion. The form of
remuneration is not specified in the rules of law, but the remuneration is much higher than that
paid to combatants of the same rank who are members of the armed forces of that party. The
second distinctive feature of a mercenary is his special recruitment to participate in a specific
armed conflict. (Korotky F., 2006 p. 173)

In the case of the person participating in an armed conflict, the social danger consists in the
fact that the person has access to firearms, which facilitates the cultivation of their abilities to
use them, and from here to the desire to use these weapons in real life, either in the activity of
mercenaries or in terrorist actions it is only a step.

According to Professor M. Gheorghita: "So far, the Republic of Moldova has not been
affected by terrorism, but it should not inspire confidence in the invincibility of society or the
state against this extremely negative phenomenon.” (Gheorghitda M., 2015 p 411)
Unfortunately, these statements can also be attributed to the phenomenon of mercenary
activity. However, recent events in conjunction with judicial practice demonstrate that more
and more citizens of the Republic of Moldova are interested in participating in the military
conflict in eastern Ukraine. This phenomenon certainly represents a serious threat to the
security of the Republic of Moldova. Referring to the assurance of state security, Professor V.

(13

Cugnir considers that this notion: . 1s susceptible of interpretation in a broad sense
including the system and principles of organization and functioning of the entire system of
national security and state security bodies; the objectives of the national security system and
the ways to ensure national security; state security presupposes the security of the society and
the citizens of the Republic of Moldova, both on the territory of the Republic of Moldova and
abroad; threats, risks and vulnerabilities to state security and measures aimed at detecting,
preventing and counteracting their time.” (Cusnir V., 2020 p. 19) Security is the defense and

assurance, guaranteed by constitutional, legislative and practical means, of the vital interests
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of the person, society and the state against internal and external threats. (Cusnir V., 2017 p.
40)

The previously invoked, conjugated with the phenomenon of increasing in the last period of
mercenary cases involving citizens of the Republic of Moldova, fact confirmed by the
increase in the number of convictions by courts in our country for the crime of mercenary
activity and existence in society and to this day of some dissensions generated by the conflict
on the Dniester, currently frozen, denotes the topicality and the special importance of the topic
under investigation.

Internationally, the activity of mercenaries is mainly found in two most important
international acts: the International Convention for the Suppression of the Recruitment, Use,
Financing and Training of Mercenaries adopted in New York on 04.12.1989,' to which the
Republic of Moldova acceded by Law no. 223 of 13-10-2005 for the accession of the
Republic of Moldova to the International Convention on Combating the Recruitment, Use,
Financing and Training of Mercenaries, Published on: 04-11-2005 in the Official Monitor no.
145 art. 693. In force for the Republic of Moldova of 28.02.2006 and the Additional Protocol
I adopted to the Geneva Conventions of 12.08.1949 on the protection of victims of
international armed conflicts of 08.06.1977.

Carrying out an analysis of criminal law regulations in various countries of the general and
continental law system, some authors conclude that mercenarism is recognized as a separate
crime in several countries. However, the criminal law of those States contains differences both
in the definition of the mercenary and in the regulation of the composition of the crime of
mercenary and, last but not least, in the understanding of the legal object of this crime.
(Bobotov S., Vasiliev D., 1990 p. 105)

The analysis of those rules in the criminal law of some European countries and in the United
States legislation governing the criminal liability of mercenaries shows that, at present, with
the exception of the Republic of Poland, they do not stipulate, in most cases, the rules of
national law to the responsibility for the mercenary activity in strict accordance with the
wording of international law. International law provides for liability for the crime of illegal
military service in a foreign country, recruitment and entry into this service under certain
conditions, depending on the national norm, usually characterized by the specifics of its
regulation.

International Convention on Combating the Recruitment, Use, Financing and Training of
Mercenaries, adopted in New York on 4 December 1989, in force for the Republic of
Moldova of 28 February 2006 and the Additional Protocol to the Geneva Conventions of 12
August 1949 on the Protection of Victims of Conflict international armies, of 8 June 1977,

1 The Republic of Moldova acceded by Law no. 223 of 13-10-2005 for the accession of the Republic of Moldova to the International
Convention on Combating the Recruitment, Use, Financing and Training of Mercenaries, Published on: 04-11-2005 in the Official Gazette
no. 145 art. 693. In force for the Republic of Moldova since 28.02.2006
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which provides in Article 47 that: “The term mercenary means any person: (a) who is
specially recruited in the country or abroad to fight in an armed conflict; (b) who is in fact
taking part in hostilities; (c) who takes part in hostilities in particular in order to obtain a
personal advantage and who is actually promised, by or in the name of the party to the
conflict, a remuneration higher than that promised or paid to combatants having a similar rank
and function in the armed forces of this party; (d) who is neither a national of a party to the
conflict nor a resident of the territory controlled by a party to the conflict; (¢) who is not a
member of the armed forces of a party to the conflict; and (f) who has not been sent by a State
other than a party to the conflict on an official mission as a member of the armed forces of
that State.”

As we see, the wording does not exclude, but on the contrary - provides for the possibility of
prosecuting mercenaries and persons who have organized mercenary actions under the rules
of national law.

Respectively, persons are held criminally liable under existing legislation in several states,
primarily for their participation as mercenaries in armed conflict, in military actions or for the
recruitment of mercenaries. On the other hand, the criminalization of such acts as training,
financing of mercenaries and their use in armed conflicts or hostilities is not very common.
The plausible explanation probably lies in the difficulty of proving the purpose pursued by
mercenaries by participating in hostilities. As mentioned, it is, as a rule, legally stipulated and
consists in undermining the constitutional order or territorial integrity of the state. In reality,
practice indicates that perpetrators often refer to their guidance in such activities of religious
and ideological principles. In the absence of evidence to the contrary, criminal liability for the
activity of mercenaries becomes impossible due to the absence of purpose, as it is usually
formulated in the criminal law of several states.

The law enforcement institutions of several CIS Member States have at their disposal quite
complex regulations on the crime of working as mercenaries, which allows them to bring
perpetrators to justice, in accordance with the provisions of national criminal law.

The analysis of the legal-criminal regulations of the mercenary activity in the criminal
legislation of the CIS states motivates the conclusion that, in the criminal law of the Republic
of Moldova, such regulations may be taken over, such as criminalizing the activity of
mercenaries in aggravated forms as stipulated in the legislation. Of the Russian Federation -
the commission of a person in a position of responsibility or use of employment, the
recruitment of minors and in the criminal law of the Kyrgyz Republic - the commission of
offenses by two or more persons with prior consent, in the interest of an organized criminal
group or criminal organizations.

We agree with the opinion of the scientist T. Popovici who thinks that: “The Republic of
Moldova, being a relatively young state, operates quite modern laws, still remaining in some
places to harmonize them with some rigors of treaties, conventions and other international
acts. The Republic of Moldova is a party.” (Popovici T., 2011 p. 8)
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In the conditions of those mentioned above, we also reiterate the need to take some examples
of effective regulation regarding mercenaries from the legislation of other states, which would
allow the improvement of the national legal framework for criminalizing the activity of

mercenaries.

CONCLUSIONS

In principle, although we recognize that any legal system has its own characteristics that
sometimes do not allow the full adoption of the provisions of international law, we consider
necessary the joint effort of states to bring as close as possible the rules of criminal law
providing for liability for mercenaries. This need is dictated by the conditions of globalization
of crime in general, the transnational nature of the crime analyzed in particular and the
increased social danger it poses for each state and for the community of civilized states, which
aspires to peace and an international system of interstate relations based on solidarity and
mutual assistance.
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