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SUMMARY
In the situation when the ways of harming the environmental components have lately be-

come more sophisticated and difficult to detect and endanger the existence of man on earth, 
the legal mechanisms of environmental protection should also change their appearance and 
become much more aggressive and ruthless. They should be applied without taking into account 
certain rules and presumptions behind which the perpetrators have long been hiding. Although 
both criminal law and contravention law cannot disregard the principle of the presumption of 
innocence, the principle of humanism, the principle of individualization of liability, currently 
they must be overshadowed in favor of substantiating the principle of objective liability for 
environmental damage in all forms of liability. For this, the consecration of the given method 
of liability must be based on serious and difficult to combat arguments, which arise from the 
specifics of the damage, the findings, damage assessment, disclosure of the perpetrator, as well 
as the irreversibility of the affected environmental components.
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Causing environmental damage through criminal acts - crimes and contraventions, 
has always been one of the most debatable issues. The issue of liability for crimes and 
offenses has become relevant in this domain as a reaction to social facts considered as 
a particularly aggressive manifestation of human behavior and which is unacceptable to 
society.

If we are to look at the categories of human deeds as a whole, then we find that, de-
pending on the social character, they can be divided into socially acceptable deeds and 
socially unacceptable or antisocial deeds. The latter can in turn be divided into deeds 
determined as antisocial in a subjective way, and deeds determined as antisocial in an 
objective way. For example, such an act as prostitution is an antisocial act in our society 
only from subjective considerations, which, as a rule, are related to society’s acceptances 
of human behavior, religious and family values, etc. At the same time, such an act as mur-
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der is considered an antisocial act out of objective considerations, dictated by the need to 
ensure the physical existence of humanity.

For the domain of qualification of deeds as crimes and offenses it is characteristic that 
the spectrum of antisocial deeds of a subjective nature changes with the appearance, and 
respectively, the disappearance of values in society, unanimously accepted at a certain stage 
of its development, and in some cases, depending even on the political regime. At the same 
time, the domain of objective antisocial deeds remains the same from state to state, regard-
less of the level of development of society, regardless of the political regime, regardless of the 
form of government, regardless of the official faith of the country, regardless of officially pro-
moted moral values or of other social phenomena. The cataloging of such antisocial deeds 
as crimes or contraventions has its origin in the very awareness of the condition of human 
existence. This fact is demonstrated over time and is a stable phenomenon. 

The category of antisocial acts of an objective character also includes the deeds causing 
environmental damage.

The 1963, Vienna Convention opted for objective liability for environmental damage 
caused by a nuclear accident [8, art. IV]. This was the starting point for the realization of the 
possibility of applying harsh measures for situations in which the very existence of humanity 
is endangered.

In the field of criminal and contraventional law, objective liability has not found its place 
yet, but we must admit that the deeds that cause damage to the environment continue to 
remain without our attention. However, currently no one doubts the existence and impor-
tance of this problem, because crime and contravention against the environment is one of 
those categories of antisocial acts that endanger human existence and perhaps even life on 
earth. Unfortunately, what is important is not always put at the forefront as an object of 
interest at state level.

Thus, combating criminal acts (crimes and offenses) in a state governed by the rule of 
law involves carrying out activities in a well-organized system, with effectively enforced laws 
and a highly qualified professional staff. At the same time, despite the declarations regarding 
the observance of the citizens’ rights, to this day there is still a dominant tendency, on the 
part of the law enforcement bodies, to superimpose the interests of the law with the indi-
vidual or nomenclature interests.

It is not in vain that it is said that ,,Mores sunt tacitus consensus populi longa consuetu-
dine inveteratus” - the custom is based on the tacit consent of the people consecrated by long 
usage. Thus, in our state, it has become customary to disregard the field of environmental 
protection and serious violations of environmental legislation.

In turn, the reaction of the law enforcement bodies is left to be expected, or even if it is, 
then the measures applied do not have the due effect [5, p. 138].

We do not consider it necessary to refer to concrete facts, because it is no secret that now-
adays, the domain of investigation of crimes and contraventions is limited only to the deeds 
related to illegal logging, illegal fishing and hunting, which can be found in any annual re-
port of the Environmental Inspectorate, of internal affairs bodies or other law enforcement 
bodies that have the competence to carry out research on such cases.

Hence the question: aren’t other crimes and offenses against the environment really com-
mitted? Obviously, other crimes and other contraventions are also committed, where the ba-
sic potential of the criminal manifestation is oriented towards avoiding the legal procedure 
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for initiating potentially polluting activities. We could refer to issues related to environmen-
tal expertise, unauthorized storage and violation of all safety rules of waste, including ra-
dioactive waste on the territory of the country, the import and transit of waste from abroad, 
and others [6, p. 61].

The main causes, that they do not end up being sanctioned, are the imperfection of the 
legislation in this field, including the procedure of investigation of environmental crimes 
and contraventions, but also the lack of knowledge of the legislation on environmental pro-
tection both by the population and by law enforcement bodies. Last but not least, this is due 
to the unconscious attitude of the population towards these problems.

Thus, no matter how many are the efforts of public authorities, which have specialized 
competence in the field of activities related to environmental protection, in prosecuting and 
sanctioning people, who cause environmental damage through criminal and contravention 
actions, this issue will not be remedied until the conditions that favor these actions are re-
moved.

In this sense, if, in terms of the conscientious attitude of the population, the possibilities 
of the state at the legislative level are absolutely limited, then in terms of the organizational 
aspect, this, I consider is in the power and obligation of the state. In this regard, I would 
propose only two recommended solutions, which could help to improve the situation.

The first refers to the organizational aspect and concerns the creation of specialized subdi-
visions of the Ministry of Internal Affairs or even of the Prosecutor’s Office, which would be 
specialized exclusively in the field of combating crimes against the environment. In fact, the 
idea of assigning special competencies in the fight against environmental crime is also found 
in the content of other works at national level that directly address this topic [4, pp. 82-95].

The second category is, however, also related to the legislative aspect. We consider that 
the legislator should review the very principles of determining the actions as criminal and 
the way of applying sanctions. Specifically, these are two issues of a principled nature, which 
would be an essential step in amending the legislation. 

1) Invigorating the acceptances on the way of assessing the environmental damage for 
the qualification of the deed as crime and correspondingly contravention against the envi-
ronment;

2) Declaring the objective nature of criminal and contraventional liability for causing 
damage to the environment, and arising from it - conferring the process of investigating 
crimes against the environment a regulatory regime that will be based on the principle of 
,,presumption of guilt”.

3) Referring to the first issue, we should mention that the current Criminal Code es-
tablishes the overwhelming majority of the components of crimes against the environment 
material character, which require the presence of damage at the time of undertaking the ac-
tions. The presence of the damage at the moment of notifying the case, most of the times is 
the determining qualifying index of the presence of a crime component, and in some cases 
also a criterion for delimiting the crime contravention.

In this sense, although it was hoped for a different approach of this issue with the adop-
tion of new criminal legislation after 2003, unfortunately, the same situation was maintained 
in the new Criminal Code.

Thus, Article 230 of the Criminal Code (Air Pollution) establishes as a component of 
crime air pollution in excess of the established norms, as a result of the emission into the 
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atmosphere of pollutants or violation of operating rules, or failure to use machinery, equip-
ment, purification facilities and control of emissions into the atmosphere. If this has caused 
considerable damage to the environment, the fauna and flora, the health of the population 
or triggered the death of a person, it is punishable by a fine from 650 to 1150 conventional 
units or imprisonment for up to 5 years, while the legal person is punished with a fine in 
the amount of 2000 to 4000 conventional units with deprivation of the right to exercise a 
certain activity .

In this respect, it is necessary to take into account the fact that most actions causing dam-
age to the environment do not involve the immediate presence of damage or the possibility 
of determining its full size. A simple example can only serve the fact that such substances as 
Freon-11 and Freon-12 in the gaseous state - which are found in large quantities in coolants 
and aerosol bottles, being emitted into the atmosphere do not immediately cause negative 
results. But they reach the stratosphere for a long time, where under the influence of the 
sun’s ultraviolet rays they decompose and release chlorine atoms. They react with the ozone 
molecules in the atmosphere, which they break down into simple oxygen molecules destroy-
ing the ozone layer. The outcome of chloride atoms occurs in the form of a chain reaction, 
where a single molecule of chlorine can destroy several hundred molecules of ozone [7, p. 
117]. If we consider that Freon gases reach the stratosphere in 10-15 years, then these ef-
fects occur for a period of 50-100 years. Obviously the question arises: taking into account 
the damage caused to the population and the environment in the period after 60-90 years 
and more, and given the fact that diseases in humans can be detected even later, speaking 
in this case of an even longer period, will we have the possibility, at least to state at the time 
of the finding of the damage, through whose actions the damage was caused to say nothing 
about applying the punishment? This, also taking into account the fact that according to the 
provisions of Article 60 of the Criminal Code [2] ,,Prescription of criminal liability” will no 
longer be possible to impute to the person, because he will no longer be liable to prosecution 
after twenty-five years from the time of the crime (even if we assume that this crime is quali-
fied as an exceptionally serious one, although by the incidence of article 16 of the Criminal 
Code this crime is considered a less serious one, when already after 5 years the deed will be 
prescribed from a criminal point of view).

In this sense, we consider that environmental crimes and contraventions must be given 
a qualifying character in such a way that the components become formal components. As 
regards the prescription period, we consider that it would be appropriate for those offenses 
to be classified as non-prescriptive offenses.

With regard to the second aspect, namely, the objective nature of liability for causing 
environmental damage, we consider that once the legislator has accepted the objective li-
ability in remedial liability, the same can be accepted in terms of liability for crimes and 
contraventions. 

This liability will be based on the principle of criminal and contravention liability with-
out consideration of guilt in any of its form.

For a start, however, until the final transition to objective criminal and contravention 
liability for environmental damage, we consider that it would be justified to operate a pro-
cedural procedure, namely the application of the principle of ,,presumption of guilt” in the 
investigation of crimes and offenses. This would provide a good platform for preparing the 
population for the importance of the issue.
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We consider that conferring the objective character of criminal and contravention liabil-
ity for environmental damage, i.e. without considering guilt, would be a real possibility to 
considerably reduce not only the cases of committing acts causing environmental damage, 
but also an effective realization of the principle of inevitability of  liability for committing 
the crime.

Among other things, the law on the payment for pollution [3] is largely based on the 
principle of no-fault liability, the payment for pollution being levied without the act being 
committed, respectively without the existence of guilt.

This would be based on the idea that the interests harmed by causing damage to the en-
vironment are valued at a particularly high level in the hierarchy of social values, which is 
equivalent to human existence itself. Indeed, such a value as the existence of man on Earth 
demands the proper application of the most effective and extreme measures. Otherwise, 
the next generations will not forgive us our passivity and inaction, even if it is based on the 
supremacy of social values, which, by the way, we have invented ourselves, and which are 
insignificant compared to the very condition of human existence.

In conclusion, limiting ourselves only to these issues, but which obviously do not form 
an exhaustive list of the existing problems and solutions, I would like to mention once again 
about the main directions in which attention should be directed, and namely:

a) to increase the attention towards this domain so as to ensure environmental protection 
at governmental level;

b) to create specialized subdivisions within the Ministry of Interior, which would:
c) carry out the activity of preventing and detecting such violations;
d) raise awareness about a legal-ecological training in all educational institutions;
e) increase the spectrum of issues and offer consulting regarding the ecological rights of 

citizens and of legal entities and their possibilities to defend themselves by elaborating dif-
ferent methodological guidelines, newsletters, etc.

f) confer the objective character of the liability for causing environmental damages and 
implement in the first stage the principle of presumption of guilt as a procedural and mate-
rial law principle, so as to bring to liability for causing environmental damage.
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