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Abstract: According to the Criminal Code of the Republic of Moldova, the
following persons may commit the crime of torture, inhuman or degrading
treatment: (i) public person; (ii) the person who, de facto, exercises the powers
of a public authority; (iii) any other person acting in an official capacity; (iv)
any other person acting with the express or tacit consent of a person acting in
an official capacity. These special qualities are alternative. Under this aspect, in
judicial practice, the question arose as to whether teachers can be included in
any category as subjects of the crime in question. Judicial practice does not
provide a clear answer. Ill-treatments in schools/educational institutions are a
pressing problem (and not only in the Republic of Moldova) and which calls for
prompt and fair intervention by the state. In this sense, we have proposed
solutions suitable for consideration by the courts and by the Parliament taking
into consideration the practice of other states and international standards.
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1. Introduction

In line with the international treaties to which it is a party of, the
Republic of Moldova is obliged to create effective mechanisms to prevent
and eradicate torture, inhuman and/or degrading treatments. The
application of any form of torture or ill-treatment is absolutely* prohibited
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0003-1371-4961.

* PhD., Lecturer at the Criminal Law Department of Law Faculty of the
State University of Moldova, Chisinau. ORCID ID: https://orcid.org/0000-
0003-2722-009X.

t For example, see in this regard: Steven Greer, Should Police Threats to Torture
Suspects Always be Severely Punished? Reflections on the Gdfgen Case, in: Human
Rights Law Review, 2011, Volume. 11, Issue 1, pp. 67-89,
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in all circumstances,? including in the context of the fight against terrorism
and other serious crimes. This principle has always been supported by the
European Court of Human Rights (ECtHR).3

Thus, article 166! of the Criminal Code of the Republic of Moldova
(hereinafter — CC RM) establishes liability for torture, inhuman or
degrading treatment. This article provides the following:

“(1) The intentional infliction of physical or mental pain or suffering,
which represents inhuman or degrading treatment, by a public figure or by
a person who, de facto, exercises the powers of a public authority, or by
any other person acting in the capacity officially or with the express or tacit
consent of such a person, shall be punished with imprisonment from 2 to 6
years with the deprivation of the right to hold certain positions or to
exercise a certain activity for a period of 3 to 5 years.

(2) The actions provided for in para. (1):

a) knowingly committed against a minor or a pregnant woman or
taking advantage of the known or obvious state of helplessness of the
victim, which is due to advanced age, illness, disability or another factor;

b) committed against 2 or more people;

c¢) committed by 2 or more people;

d) committed by using a weapon, special tools or other objects
adapted for this purpose;

e) committed by a person in a position of responsibility or by a person
in a position of public dignity;

f) who recklessly caused a serious or moderate injury to bodily
integrity or health;

g) who due to imprudence caused the person's death or suicide;

h) committed on bias motivation,

https://doi.org/10.1093/hrlr/ngroo1; Stijn Smet, The ‘absolute’ prohibition of
torture and inhuman or degrading treatment in Article 3 ECHR. Truly a question of
scope only? In: Eva Brems and Janneke Gerards (eds), Shaping Rights in the ECHR: The
Role of the European Court of Human Rights in Determining the Scope of Human
Rights. Cambridge: Cambridge University Press, 2013, pp. 273-293; Natasa Mavronicola
and Francesco Messineo, Relatively Absolute? The Undermining of Article 3 in Ahmad v
UK, in The Modern Law Review, 2013, Volume 76, Issue 3, pp. 589-603; Natasa
Mavronicola, Torture, Inhumanity and Degradation under Article 3 of the ECHR.
Absolute Rights and Absolute Wrongs, Oxford: Hart, 2021, pp. 27-56 etc.

2 Michelle Farrell, The Prohibition of Torture in Exceptional Circumstances,
Cambridge: Cambridge University Press 2013, pp. 175-202; Corina Heri, Responsive
Human Rights. Vulnerability, Ill-treatment and the ECtHR, Oxford: Hart, 2021, pp. 5-16.

3 Daniel Goinic, Trial and punishment of torture and ill-treatment — case law
analysis. Chisinau, 2022. Available at: https://crjm.org/wp-
content/uploads/2022/12/Judecarea-si-sanctionarea-torturii-ENG_final.pdf [accessed:
01.11.2024].
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shall be punished with imprisonment from 3 to 8 years with the
deprivation of the right to hold certain positions or to exercise a certain
activity for a period of 5 to 10 years.

(3) Torture, i.e. any intentional act by which a person is inflicted with
severe physical or mental pain or suffering with the aim of obtaining
information or confessions from this person or a third person, to punish
him or her for an act that he or she third person has committed it or is
suspected of having committed it, to intimidate her or to exert pressure on
her or on a third person, or for any other reason, based on a form of
discrimination, whatever it may be, when such pain or suffering is caused
by a public person or by a person who, de facto, exercises the powers of a
public authority, or by any other person acting in an official capacity or
with the express or tacit consent of such a person,

shall be punished with imprisonment from 6 to 10 years with the
deprivation of the right to hold certain positions or to exercise a certain
activity for a period of 8 to 12 years.

(4) The actions provided for in para. (3):

a) knowingly committed against a minor or a pregnant woman or
taking advantage of the known or obvious state of helplessness of the
victim, which is due to advanced age, illness, disability or another factor;

b) committed against 2 or more people;

c¢) committed by 2 or more people;

d) committed by using a weapon, special tools or other objects
adapted for this purpose;

e) committed by a person in a position of responsibility or by a person
in a position of public dignity;

f) who recklessly caused a serious or moderate injury to bodily
integrity or health;

g) who due to imprudence caused the person's death or suicide,

shall be punished with imprisonment from 8 to 15 years with the
deprivation of the right to hold certain positions or to exercise a certain
activity for a period of 10 to 15 years.”

In this context, the following question arises: can teachers be held
liable based on the said article? We wonder, because the statistical data
show that in the period 2013-2022, 8% of the crimes aimed at ill-treatment
of students were committed by teachers and, respectively, directors of
educational institutions.4

2. The position of the General Prosecutor
In 2021, the Prosecutor General of the Republic of Moldova submitted
an appeal to the Supreme Court of Justice in the interest of the law. The

4 Ibidem.
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General Prosecutor requested the Supreme Court of Justice to answer the
question formulated above, specifying that, in the practice of courts of all
levels, including the jurisprudence of the Supreme Court of Justice of the
Republic of Moldova, when applying article 166 CC RM, there is no
unified point of view regarding the possibility of the development of
teaching staff, who are employed in public educational institutions, as
subjects of the crimes of torture, inhuman or degrading torture.

Thus, there are two divergent jurisprudential orientations. The first
jurisprudential orientation presupposes the impossibility of the
development of teaching staff, who are employed in public educational
institutions, as subjects of the crimes provided for in article 166 CC RM.5
The second jurisprudential orientation assumes that, on the contrary, such
teaching staff can appear as subjects of the crimes provided for in article
166! CC RM.6

The General Prosecutor opted for the second jurisprudential
orientation. He supported the idea, according to which the teacher, who is
employed in a public educational institution, refers to the notion of “any
other person acting in an official capacity”, used in article 166! CC RM.

3. Amicus Curiae Opinion
We submitted an amicus curiae Opinion to the Supreme Court of
Justice. In what follows, we will present the main points of reference

5 See, e.g.: Decision of the Supreme Court of Justice of the Republic of Moldova of
21.03.2017. File no. 1ra-333/2017. Available at:
http://jurisprudenta.csj.md/search_col_penal.php?id=8404 [accessed:
01.01.2024]; Decision of the Supreme Court of Justice of the Republic of Moldova of
04.07.2017. File no. 1ra-938/2017. Available at:
http://jurisprudenta.csj.md/search_col_penal.php?id=9088 [accessed:
01.01.2024]; Decision of the Supreme Court of Justice of the Republic of Moldova of
12.12.2017. File no. 1ra-1398/2017. Available at:
http://jurisprudenta.csj.md/search_col_penal.php?id=10039 [accessed:
01.01.2024]; Decision of the Supreme Court of Justice of the Republic of Moldova of
18.11.2020. File no. 1ra-1378/2020. Available at:
http://jurisprudenta.csj.md/search_col_penal.php?id=17477 [accessed:
01.01.2024].
6 See, e.g.: Decision of the Supreme Court of Justice of the Republic of Moldova of
03.05.2017. File no. 1ra-849/2017. Available at:
http://jurisprudenta.csj.md/search_col_penal.php?id=8747 [accessed: 01.01.2024];
Decision of the Supreme Court of Justice of the Republic of Moldova of 24.05.2017. File
no. 1ra-333/2017. Available at:
http://jurisprudenta.csj.md/search_col_penal.php?id=8994 [accessed:
01.01.2024]; Decision of the Supreme Court of Justice of the Republic of Moldova of
31.07.2018. File no. 1ra-1266,/2018. Available at:
http://jurisprudenta.csj.md/search_col_penal.php?id=11726 [accessed:
01.01.2024].
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(which we will highlight in italics) of the reasoning stated by the General
Prosecutor. At the same time, we will present our observations and/or
reflections:

1) by “any other person acting in an official capacity”, must be
understood the person who cannot be considered a public person, but
who does not exercise, de facto, the powers of a public authority, but who,
due to the way of establishing the activity exercised and of the nature of
the activity exercised, acquires an official character.

We cannot disagree with the statement that the notion of “public
person”” does not intersect with the notion of “any other person acting in
an official capacity”. Such a statement results even from the provision of
article 166! CC RM, in which the subject is described as follows: “public
person or [...] person who, de facto, exercises the powers of a public
authority, or [...] any other person who acts in an official capacity or with
the express or tacit consent of such a person”. From this wording it follows
that the subject of the crimes, provided in article 166t CC RM, is
characterized by four alternative special qualities: i) public person; ii) the
person who, de facto, exercises the powers of a public authority; iii) any
other person acting in an official capacity; iv) any other person acting with
the express or tacit consent of a person acting in an official capacity.

It is not possible for a person to possess both the special quality of a
public person and the special quality of any other person acting in an official
capacity. This is due to the alternative character of the special qualities
stated above, but especially the use in article 166* CC RM of the phrase “any
other”. This phrase excludes the possibility of the same person cumulating
the special qualities specified in points i) and iii) presented above.

However, as will be seen below, the General Prosecutor did not take
this aspect into account. More specifically, in the appeal filed by the
Prosecutor General, any other person, who acts in an official capacity, is
assigned the status of a person exercising the functions of the public
authority. Through this assimilation of the public person with any other
person acting in an official capacity, the will of the legislator is neglected,
who resorts to the phrase “any other” in article 166! CC RM,;

2) the use in article 166! CC RM of the word “official” means that the
reference situation involves the exercise of state authority.

7 This notion is defined in para. (2) article 123 CC RM: “[a] public person means: a
public servant, including a public servant with a special status (collaborator of the
diplomatic service, customs service, defence, national security and public order bodies,
other person holding special or military ranks); the employee of autonomous or
regulatory public authorities, of state or municipal enterprises, of other legal entities
under public law; the employee from the cabinet of persons with positions of public
dignity; the person authorized or vested by the state to provide public services on its
behalf or to perform activities of public interest.”
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The notion of “exercise of state authority” is contained, for example, in
the Criminal Code of Romania. Specifically, in para. (1) article 282
“Torture” in this code refers to “the act of a public official who performs a
function involving the exercise of state authority or of another person who
acts at the instigation or with his express or tacit consent [...]”.8 As can be
seen, in the opinion of the Romanian legislator, the function, which
involves the exercise of state authority, is performed by a civil servant. A
person who does not have the status of a civil servant cannot perform a
function involving the exercise of state authority.

It is mentioned in the Romanian literature that, “by public official, who
performs a function that involves the exercise of state authority, [...] is meant
only that official who is part of the bodies through which state power is
achieved or who according to the law or other normative acts assimilated to
the law, is empowered to take mandatory measures and impose their
compliance or ensure compliance with such provisions or measures taken by
the competent bodies. They belong to the category of such officials: senators,
deputies, members of the Constitutional Court, members of the Government,
advisers of the Court of Accounts, prosecutors, judges, policemen or
gendarmes”.9 As is natural, teaching staff, who are employed in public
educational institutions, are not mentioned in this list.

The exercise of state authority, evoked by the Prosecutor General,
represents, in fact, the exercise of public authority functions within the
meaning of para. (1) article 123 CC RM. According to this rule, “a person
with a position of responsibility means the person who, in an enterprise,
institution, organization of the state or of the local public administration
or in a subdivision thereof, is granted, permanently or temporarily, by the
stipulation of the law, by appointment, election or by virtue of an
assignment, certain rights and obligations in order to exercise the
functions of the public authority (our emphasis) or of the administrative
disposition or organizational-economic actions”.

From the Judgement of the Constitutional Court of the Republic of
Moldova no. 1 of January 11, 2001 regarding the control of the
constitutionality of the provisions of article 183 of the Criminal Code!° we

8 The Criminal Code of Romania. Available at: https://codexpenal.just.ro/laws/Cod-
Penal-Romania-RO.html [accessed: 01.01.2024].

9 Versavia Brutaru et al. Explanations of the new Criminal Code, Vol. 4. Bucuresti:
Universul Juridic, 2016, p. 23.

10 Article 183 of the Criminal Code of the Republic of Moldova from 1961 is
considered. According to para. (1) of this article, “a responsible person, according to this
code, is considered the person who, in the public authorities, in an enterprise, institution,
organization, regardless of the type of ownership and the legal form of organization, is
granted permanently or provisionally — by virtue of the law, by appointment, election or
by entrusting a task - certain rights and obligations in order to exercise the functions of
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find that the person, who exercises the functions of the public authority, is
the person vested, on behalf of the state, with legal powers to carry out
actions that carry legal consequences for all or for the majority of citizens,
and his actions in the line of duty are not limited by the framework of a
certain department, system etc.!* From this interpretation it emerges that
“to exercise the functions of public authority” means to exercise
attributions and responsibilities, established under the law, in order to
realize the prerogatives of the legislative, executive or judicial power. Thus,
the person who exercises the functions of the public authority is the person
who: holds a legislative, executive, or judicial mandate; exercise state
power on behalf of the Republic of Moldova; has attributions and
responsibilities that are opposable in relation to persons who are not
subordinate to him.

By assigning the quality of a person, who exercises the functions of
public authority, to a teaching staff, who is an employee of a public
educational institution, the General Prosecutor reports such a teaching
staff to the category of public persons. In R. Popov's opinion, to which we
mostly agree, “the notion of ‘person with responsibility’, defined in para.
(1) article 123 CC RM, and the notion of ‘public person’, defined in para.
(2) article 123 CC RM, is in a ‘part-whole’ relationship.”12 On this occasion,
we specify that only the following persons with a position of responsibility
are not public persons: councillors from the village (communal), city
(municipal), district councils; deputies of the People's Assembly of the
Gagauzia autonomous territorial unit.!s

Developing the idea regarding the relationship between the notions of
“person with responsibility” and “public person”, Ruslan Popov claims:
“[TThose from the staff of medical-sanitary institutions and from the staff of
educational institutions — who exercise administrative dispositional or
organizational-economic actions or functions of the public authority (our
emphasis) — fall under the scope of either the notion of ‘person with a
position of responsibility’ (and, implicitly, of the broader notion of ‘public
person’), or of the notion of ‘person who manages a commercial, public or

the public authority or the enterprise of dispositional or organizational-economic
administrative actions.”

1 Judgment of the Constitutional Court no. 1 of 11.01.2001 regarding the control of
the constitutionality of the provisions of article 183 of the Criminal Code. In: Official
Gazette of the Republic of Moldova, 2001, no. 8-10.

12 Ruslan Popov, The subject of the crimes provided for in Chapters XV and XVI of
the special part of the Criminal Cod, Chisinau: CEP USM, 2012, p. 176.

13 For more details, see: Stati Vitalie. Does any person with a position of responsibility
have the status of a public person? In: Integration through Research and Innovation.
National Scientific Conference with International Participation: Legal and Economic
Sciences: Abstracts of Communications. Chisinau: CEP USM, 2019, pp. 135-139.
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other non-state organization’ (but not of the notion of ‘person who works for
a commercial, public organization or another non-state organization’)”.14

Continuing the idea, it is necessary to reproduce the following
explanation from point 6.1 of the Decision of the Plenum of the Supreme
Court of Justice of the Republic of Moldova no. 11 of 22.12.2014 regarding
the application of the legislation on criminal liability for corruption offenses:

“[Plersons who perform purely professional duties (for example,
doctors, teachers, cashiers, etc.) are not public persons, since the
fulfilment of these duties do not produce legal effects (that is, it cannot
give rise to modify or extinguish legal relationships). Carrying out the
obligations of a professional nature, such persons have no way to appear in
the position of a public figure. Only if, in the presence of certain
circumstances, these persons end up exercising functions producing legal
effects (for example, granting rights or releasing from obligations), the
‘sub-administrative’ activity of doctors, teachers, cashiers, etc. it can turn
into an administrative activity. For example, in the case of issuing the
medical leave certificate by the doctor or in the case of the evaluation by
the teaching staff of students, master's students, they exercise functions
producing legal effects [...]”.15

Respecting the logical line, Vitalie Stati and Ruslan Popov state:

“[TThe competence of a public person, in the sense of para. (2) article
123 CC RM includes, among other things, its prerogative to carry out
relevant legal actions. Such actions produce legal effects. It is considered
that the public person has the right or the obligation to create, modify or
extinguish legal relations through his actions. In other words, the public
person has the prerogative to grant rights and obligations to other persons,
to modify the volume of these rights and obligations or to terminate them.
This is precisely the criterion that allows the delimitation of the notion of
‘public person’ (in the sense of para. (2) article 123 CC RM) from the
notions of ‘administrative-technical staff and ‘person exercising purely
professional functions’.”16

Therefore, the teaching staff, who is employed in a public educational
institution, is a public person not when they exercise their professional

14 Ruslan Popov, The application of articles 256 and 324 of the Criminal Code for
crimes committed by the staff of medical and sanitary institutions or the staff of
educational institutions, in: National Law Review, 2015, no. 4, pp. 12-22.

15 Decision of the Plenum of the Supreme Court of Justice of the Republic of
Moldova no. 11 of 22.12.2014 regarding the application of the legislation on criminal
liability for corruption offences. Available at:

http://jurisprudenta.csj.md/search_hot_expl.php?id=248 [accessed: 01.01.2024].

16 Vitalie Stati and Ruslan Popov, Some clarifications regarding the meaning of the
notion “public person” (para. (2) article 123 of the CC RM), in: National Law Review,
2015, no. 10, pp. 19-28.
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obligations, but only when they carry out administrative activity. In his
appeal, the General Prosecutor did not make any differentiation between
these two qualitatively different positions that the teaching staff employed
in a public educational institution can have;

3) between the notions of “public educational institution” and “private
educational institution”, on the one hand, and the notion of “exercise of
state authority”, on the other hand, there is a "part-whole” relationship.

Unlike the public authority, neither the public institution nor the
private institution exercises the authority of the state. No law and no
statute provide such a prerogative for the public institution and the private
institution. As we stated above, the exercise of state authority, evoked by
the Prosecutor General, represents the exercise of public authority
functions within the meaning of para. (1) article 123 CC RM.

Popov rightly states: “[pJublic institution and public authority are
different public entities, which cannot be confused. The public authority is
the one that constitutes the public institution on the basis of an act it
issues, and which fully or partially finances the public institution from its
budget”.”7 A public institution cannot have the prerogatives of its founder,
i.e., the public authority. Thus, for example, according to para. (1) article
32 of Law no. 98 of 04.05.2012 regarding the specialized central public
administration, “for the performance of administrative, social, cultural,
educational functions (our emphasis) and other functions of public
interest, for which the ministry or other central administrative authority is
responsible, with the exception of those of normative-legal regulation,
state supervision and control, as well as other functions that involve the
exercise of the prerogatives of public power (our emphasis), public
institutions may be established within their sphere of competence.”8

Therefore, a public institution cannot exercise prerogatives of public
power or, in other words, cannot exercise state authority.

Moreover, a private institution cannot exercise state authority. From
para. (3) article 1 of Law no. 86 of 11.06.2020 regarding non-commercial
organizations!9 (Law no. 86/2020), we learn that the private institution is
a non-commercial organization. In accordance with para. (3) article 11 of
the same law, “public [...] authorities [...] cannot constitute non-
commercial organizations”. Likewise, from article 6 “The activity of the
non-commercial organization” and article 7 “The rights and obligations of

17 Ruslan Popov, The subject of the crimes provided for in Chapters XV and XVI of
the special part of the Criminal Code. Chisinau: CEP USM, 2012, p. 116.

18 Law no. 98 of 04.05.2012 regarding the specialized central public administration.
In: Official Gazette of the Republic of Moldova, 2012, no. 160-164.

19 Law no. 86 of 11.06.2020 regarding non-commercial organizations. In: Official
Gazette of the Republic of Moldova, 2020, no. 193.
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the non-commercial organization” do not in any way imply that a private
institution can exercise state authority;

4) the teaching staff acquires official duties and acts in an official
capacity in order to fulfill the state policy in the field of education.

We believe that this point of reference must be corroborated with point of
reference 1) from the reasoning stated in the appeal of the Prosecutor
General, according to the fact that by “any other person acting in an official
capacity”, he must understand the person who cannot be considered a public
person, but no person. does not, de facto, exercise the powers of a public
authority, but which, due to the way of establishing the activity exercised and
the nature of the activity exercised, acquires an official character.

In our opinion, teaching staff, who are employed in a public
educational institution, cannot acquire official duties, and cannot act in an
official capacity. The manner of establishing the activity exercised by this
staff, as well as the nature of the activity exercised by the teaching staff,
who are employed in a public educational institution, do not allow us to
support the opposite.

First of all, no one denies that public educational institutions are
established by public authorities or with the approval of public authorities. Of
course, state policies in the field of education are carried out within
educational institutions. However, it cannot be argued that teaching staff,
who are employed in a public educational institution, exercise state authority.

Educational activity is regulated by the state. But, at the present time,
there are no activities (except those against the law and those related to
private life) that are not, in one way or another, subject to state regulation.
Accreditation of institutions, issuance of entrepreneurial patents or
permissive documents (license, authorization, or certificate), registration of
political parties, public associations, religious cults, or their component parts,
etc. - all these are examples of state regulation of activities that do not involve
the exercise of state authority. The fact that the state regulates such activities
does not mean that the state delegates the prerogatives of exercising state
authority to those whose activity is subject to state regulation.

Secondly, teaching staff, who are employed in a public educational
institution, do not have official duties, as they are not official persons.

We believe that only official persons can have official duties. The
notion of official person has the meaning resulting from the systemic
interpretation of the following provisions of the Administrative Codez2°:

— “By petition, in the sense of this code, is meant any request,
notification or proposal addressed to a public authority (our emphasis) by
a natural or legal person” (para. (1) article 9);

20 Administrative Code. In: Official Gazette of the Republic of Moldova, 2018, no.
309-320.
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— “The public authority or the official person (our emphasis) has the
right not to examine in substance the petitions that contain uncensored or
offensive language, threats to national security, public order, the life and
health of the official person, as well as his family members" (para. (3)
article 76).

So, the petition is addressed to a public authority. At the same time,
the public authority or official has the right to examine the petitions. In
conclusion, in the sense of the Administrative Code, official person is the
person who represents a public authority. Only one person, representing a
public authority, can have official duties;

5) the notion of “compulsory schooling” is close to the notion of
“public custody”, as formulated in the Optional Protocol to the
Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment2! (hereinafter — Optional Protocol): ,any form
of detention or imprisonment or the placement of a person in a public or
private custodial setting which that person is not permitted to leave at
will by order of any judicial, administrative or other authority”.

First, the Optional Protocol does not contain the notion of “public
custody” or its definition. According to para. 2 article 4 of this Protocol,
“[f]lor the purposes of the present Protocol, deprivation of liberty means
any form of detention or imprisonment or the placement of a person in a
public or private custodial setting which that person is not permitted to
leave at will by order of any judicial, administrative or other authority”.22
From this perspective, it is not clear how the notion of “compulsory
schooling” could be close to the notion of “deprivation of liberty”. The
situation was different, for example, in the case of D.L. v. Bulgaria. In this
case, the ECtHR decided that the detention of a minor in a closed
educational institution because of her antisocial behaviour and the danger
that she would become a prostitute constituted a deprivation of liberty,
considering especially the regime of permanent supervision and
authorization of exits, as well as the duration of the placement (i.e., the
duration of the measure had not been specified, but it could extend,
according to the law, up to three years).23

21 This protocol was signed in New York on 18.12.2002, being ratified by the
Republic of Moldova through Law no. 66 of 30.03.2006. In: Official Gazette of the
Republic of Moldova, 2006, no. 66-69.

22 Optional Protocol to the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment. Available at:

https://www.ohchr.org/en/professionalinterest/pages/opcat.aspx [accessed:
01.01.2024].

23 Case of D.L. v. Bulgaria, Application no. 7472/14, Judgment of 19 May 2016.
Available at: https://hudoc.echr.coe.int/?i=001-163222 [accessed: 01.01.2024].
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Secondly, the following provisions from the Education Code of the
Republic of Moldova are relevant24:

— “Compulsory education begins with the preparatory group of preschool
education and ends with secondary education” (para. (1) article 13);

— “The obligation to attend compulsory education ends at the age of
16” (para. (2) article 13);

—“Schooling becomes compulsory after the age of 7” (para. (4) article 27).

The obligations, provided by para. (1) and (2) article 13 and para. (4)
article 27 of the Education Code, does not demonstrate in any way that the
teaching staff, who are employed in a public or private educational
institution, are represented by persons acting in an official capacity.

These obligations are imposed by the state, not by educational
institutions, not by teachers who are employed in public or private
educational institutions. From lit. a) para. (1) article 141 and letter a)
article 142 of the Education Code, we find that the authorities of the local
public administration of the first and second level, as well as of the UTA
Gagauzia, within the limits of the competences established by the
legislation, have powers to ensure compliance with the legislation in the
field of education in the administered territory. Teaching staff, who are
employed in public or private educational institutions, do not and cannot
have such an attribution;

6) must be considered subjects of the crimes, provided for in article
1661 CC RM, only the persons who are part of the management staff of
the educational institution, the teaching staff, the scientific staff, and the
scientific-didactic staff within the meaning of article 131, in conjunction
with articles 53, 70 and 117 of the Education Code.

We agree that the persons, who are part of the management staff of
the educational institution (for example, director, deputy director, head of
department, rector, vice-rector, dean, head of department, head of
department, etc.), being public persons, may be subjects of the offenses
provided for in article 166* CC RM. As for the teaching staff, as we
mentioned above, those who represent them can be considered public
persons only when they carry out administrative activities (for example, in
the case of the evaluation by the teaching staff of students, students,
master's students, doctoral students, audience etc.), not when exercising
their professional obligations (for example, during a lesson that does not
involve an assessment of learning outcomes). Such a finding is valid in the
case of scientific and scientific-didactic personnel.

The management staff of the educational institution, the teaching
staff, the scientific staff and the scientific-teaching staff do not fall under

24 The Education Code. In: Official Gazette of the Republic of Moldova, 2014, no.
319-324.
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the scope of the notion of “any other person acting in an official capacity”,
which is used in article 166 CC RM. Such a conclusion will emerge from
the analysis of the notion of “any other person acting in an official
capacity”, which we will carry out below;

7) the quality of subjects of crimes, provided for in article 166t CC
RM, possess those from the management staff, teaching staff, scientific
staff and scientific-didactic staff from all types of educational
institutions, provided by article 15 of the Education Code.

According to para. (3) article 15 of the Education Code, “depending on
the type of ownership, educational institutions are classified as follows: a)
public educational institution; b) private educational institution”.

The management staff of the private educational institution, the
teaching staff, the scientific staff, and the scientific-didactic staff within
such an institution do not possess the quality of subjects of the offenses
provided for in article 166! CC RM. From the analysis I carried out above,
it can be deduced without any doubt that the persons employed in a
private educational institution cannot have the status of public persons.
Also, this conclusion results from comparing articles 123 and 124 CC RM,
as well as from the comparison between the provisions of Chapters XV and
XVI of the special part of the Criminal Code.

The management staff of the private educational institution, the
teaching staff, the scientific staff, and the scientific-teaching staff within
such an institution do not fall under the notion of “any other person acting
in an official capacity”, which is used in article 166* CC RM. Such a
conclusion will emerge from the analysis of the notion of “any other person
acting in an official capacity”, which we will carry out below.

3.1. “Any other person acting in an official capacity”

In what follows, we propose to establish the meaning of the notion
“any other person acting in an official capacity”, which is referred to in
article 166! CC RM.

To this end, we note that an almost identical notion — “person acting in
an official capacity” — is used in Section 134 (1) “Torture” in the Criminal
Justice Act of the United Kingdom of Great Britain and Northern Ireland
(hereinafter — the United Kingdom) of 29 July 1988 (hereinafter — CJA): “A
public official or person acting in an official capacity, whatever his
nationality, commits the offence of torture if in the United Kingdom or
elsewhere he intentionally inflicts severe pain or suffering on another in the
performance or purported performance of his official duties.”2s We note
that, in this norm, the notion of “person acting in an official capacity” is

25 See in this regard: Criminal Justice Act 1988. Part XI. Torture. Section 134. Available
at: https://www.legislation.gov.uk/ukpga/1988/33/section/134 [accessed: 01.01.2024].
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used in opposition to the notion of “public official”. Similarly, in article 166*
CC RM, the notion of “any other person acting in an official capacity” is used
in opposition to the notion of “public person”, as well as to the notion of
“person who, de facto, exercises the powers of a public authority”.

As article 166! CC RM, Section 134 CJA transposes into domestic
legislation certain obligations of the United Kingdom, assumed in
accordance with the United Nations Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT).26
Article 1 of this Convention provides: “For the purposes of this Convention,
the term ‘torture’ means any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person for such purposes
as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the consent
or acquiescence of a public official or other person acting in an official
capacity” (our emphasis).2”

Starting from this premise, it should be noted that, in the case of R v.
Reeves Taylor, the Supreme Court of the United Kingdom provided the
answer to the following questions raised in the appeal: “What is the correct
interpretation of the term ‘person acting in an official capacity’ in section
134(1) CJA; in particular does it include someone who acts otherwise than
in a private and individual capacity for or on behalf of an organisation or
body which exercises or purports to exercise the functions of government
over the civilian population in the territory which it controls and in which
the relevant conduct occurs?”28

In the Judgement R v. Reeves Taylor (which has been analyzed by
several authors29), the greatest interest is the following fragments that

26 The Republic of Moldova acceded to this convention in 1995.

27 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. Available at: https://www.ohchr.org/sites/default/files/cat.pdf [accessed:
01.01.2024].

28 Judgement R v. Reeves Taylor (Appellant) given on 13 November 2019, heard on
24 and 25 June 2019. Available at: https://www.supremecourt.uk/cases/docs/uksc-2019-
0028-judgment.pdf [accessed: 01.01.2024].

29 Lord Lloyd-Jones, International Law before United Kingdom Courts: A Quiet
Revolution, in: International & Comparative Law Quarterly, 2022, Volume 71, Issue 3, pp.
503-529; Manfred Nowak, Can Private Actors Torture?, in Journal of International
Criminal Justice, 2021, Volume 19, Issue 2, pp. 415-423; Hannah Woolaver, R. v. Reeves
Taylor (Appellant). [2019] UKSC 51, in: American Journal of International Law, 2020,
Volume 114, Issue 4, pp. 749-756.
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contain the reasoned and consistent answer to the question reproduced
above:

“23. Section 134 CJA was intended to give effect to UNCAT in
domestic law. As a result, the words ‘person acting in an official
capacity’ must bear the same meaning in section 134 as in Article 1,
UNCAT (our emphasis) [...] The principles of international law
governing the interpretation of treaties are to be found in Articles
3130 and 323!, Vienna Convention on the Law of Treaties, 23 May
1969 [...].

[...]

30. [...] The UN Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, adopted by General Assembly
resolution 3452 (XXX) of 9 December 1975 [...] defined ‘torture’ in
article 1 in terms which required that it be inflicted by or at the
instigation of a public official. By Resolution 32/62 of 8 December
1977, the UN General Assembly requested the Commission on
Human Rights to draw up a draft convention against torture. The
Commission examined the matter at its 34th session and invited
comments on the draft articles from the governments of member
states of the United Nations and its specialized agencies in advance of
its 35th session. The comments received are summarised in three
documents published by the Commission on Human Rights
(E/CN.4/1314, 19 December 1978; E/CN.4/1314/Add 1, 18 January
1979; E/CN.4/1314/Add 2, 31 January 1979). At that stage, the

30 This article provides: “1. A treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose. 2. The context for the purpose of the interpretation of a
treaty shall comprise, in addition to the text, including its preamble and annexes: (a) any
agreement relating to the treaty which was made between all the parties in connection
with the conclusion of the treaty; (b) any instrument which was made by one or more
parties in connection with the conclusion of the treaty and accepted by the other parties
as an instrument related to the treaty. 3. There shall be taken into account, together with
the context: (a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions; (b) any subsequent
practice in the application of the treaty which establishes the agreement of the parties
regarding its interpretation; (c) any relevant rules of international law applicable in the
relations between the parties. 4. A special meaning shall be given to a term if it is
established that the parties so intended.

3t This article provides: “Recourse may be had to supplementary means of
interpretation, including the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the application of article 31, or
to determine the meaning when the interpretation according to article 31 (a) leaves the
meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or
unreasonable.”
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definition of torture in draft article 1 required that it be inflicted ‘by
or at the instigation of a public official’. In its response the Austrian
Government proposed that the concept of ‘public official’ be
expanded, for example by using the words ‘persons, acting in an
official capacity’32 (E/CN.4/1314, para 43). [...]

31. [...] The term ‘other person acting in an official capacity’ goes,
however, clearly beyond State officials. It was inserted on the
proposal of Austria in order to meet the concerns of the Federal
Republic of Germany that certain non-State actors whose authority is
comparable to governmental authority should also be held
accountable. These de facto authorities seem to be similar to those
‘political organizations’ which, according to article 7(2)(i) of the
International Criminal Court Statute (ICC)33, can be held accountable
for the crime of enforced disappearance before the ICC. One might
think of rebel, guerrilla or insurgent groups who exercise de facto
authority in certain regions or of warring factions in so-called ‘failing
States’.34

32 Most likely, this proposal was the basis of the provision from para. (3) § 312a
“Torture” from the Criminal Code of the Republic of Austria: “public officials within the
meaning of this provision shall also be those who, in the event of the absence or default of
the public authorities, are effectively acting as officials”. See: Criminal Code of the
Republic of Austria. Available at: codexpenal.just.ro/laws/Cod-Penal-Austria-RO.html
[accessed: 01.01.2024].

33 Article 7(2)(i), ICC Statute provides: ““Enforced disappearance of persons’ means
the arrest, detention or abduction of persons by, or with the authorization, support or
acquiescence of, a State or a political organization, followed by a refusal to acknowledge
t